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TO: Honorable Alicemarie H. Stotler, Chair
: Standing Committee on Rules of Practice
. and Procedure

FROM: Paul Mannes, Chair
Advisory Committee on Bankruptcy Rules

DATE:

[ )

June 1, 1995

RE: Report of the Advisory Committee on Bankruptcy Rules

Introduction

The Advisory Committee on Bankruptcy Rules met on March 30-
31,11995, in Lafayette, Louisiana. The Committee considered
public comment's regarding the proposed amendments to the
Bankruptcy Rules that were published in September, 1994. After
makﬁng several changes to the proposed amendments, the Committee
appfoved them for presentation to the Standing Committee for
final approval. The Committee then approved another package of
proposed amendments for presentation to the Standing Committee
witi a request for publication for comment by the bench and bar.
Most of the proposed amendments presented with a request for
publication are designed to implement provisions of the
Bankruptcy Reform Act of 1994. Both packages of propcsed
amendments are discussed in the section of this report on "Action
Items." ' :

I. |Action Items

A. Proposed Amendments to Bankruptcy Rules 1006,
1007, 10319, 2002, 2015, 3002, 3016, 4004, 5005,

7004, 8008, and 9006 Submitted for Approval by the
Standing Committee and Transmittal to the Judicial
Conference.

These proposed amendments were published for comment by
the bench and bar in September 1994. Letters were
received from eleven commentators (nine letters were
received prior to the March meeting; two were received
after the March meeting because they were mailed to the
House Judiciary Committee). Eight letters commented on
particular rules (Rules 2002, 3002, 5005, and 7004) and
are discussed below following the text of the relevant
proposed amendment. The following three letters

contain only general statements regarding all published
rules: : -

(1) Robert L. Jones III, President of the Arkansas
Bar Association commented that "[w]e agree with
the proposed amendments to the Federal Rules of
Bankruptcy Procedure."
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(2) Lee Ann Huntington, Chair of the Committee on
Federal Courts of the State Bar of California,
wrote that the Committee on Federal Courts
"enthus1ast1cally support the proposed
amendments. L

(3) Raymond A. Noble, Esqg., Director of Legal
Affairs, New Jersey State Bar Association, dated
February 24, 1995, informed the Advisory Committee
that the Bankruptcy Practice Section of the State

. Bar Association "concluded that the changes that
affect bankruptcy practlce are ministerial and do
not requlre comment

Bryan Garner, consultant on .style, also suggested
certain stylistic: 1mprovements These suggestions were
considered by the Adv1sory Committee at its March 1995
meeting and, as a result a number of Mr. Garner’s
suggestions have been ;mplemented.

1. Synopsis of Proposed Amendments

(a) Rule 1006 (a) "'is .amended to include within the
scope of the rule any fees prescribed by the Judicial
Conference of the United States pursuant to 28 U.S.C. §
1930 (b) that is payable to the clerk upon commencement
of a case. This fee will be payable in installments in
the same manner that the filing fee prescribed by 28
U.S.C. § 1930(a) is payable in installments pursuant to
Rule 1006 (b).

(b) Rule 1007(c) is amended to provide that
schedules and statements filed prior to conversion of a
case to another chapter are treated as filed in the
converted case, regardless of the chapter the case was
in prior to conversion. Thé rule now provides that
schedules and statements filed prior to conversion ‘are
treated as filed in the converted case only if the case
was in chapter 7 prior to conversion. Since 1991, the
same official forms for schedules and statements have
been used in all cases and, therefore, limiting this
provision to cases:that were in chapter 7 prior to
conversion is no longer necessary

(c) Rule 1019(7) is abrogated Subdivision (7)
provides that, in' a ‘case converted to chapter 7, an
extension of time~to file claims against -a surplus
granted pursuant to Rule 3002 (c) (6) shall be applicable
to postpetltlon pre-conversion claims. This
subdivision is abrogated to conform to the abrogation
of Rule 3002( )(6) ;
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(d) Rule 2002, which governs notices, is amended
in several respects. Subdivision (a) (4) -- requiring
notice of the time for filing claims against a surplus
in a chapter 7 case -- is abrogated to conform to the
abrogation of Rule 3002 (c) (6) (see below). To reduce
expenses in administering chapter 7 cases, subdivision
(f) (8) is amended to eliminate the need to mail to all
parties copies of the summary of the chapter 7
trustee’'s final account. Subdivision (h), which
permits the court to eliminate the need to send notices
to creditors who have failed to file claims, is revised
in several ways: W(L)ftOfclanbfyfthat such an order may
not be issued if creditors still have' time to file
claims because it is a "no asset" case and a "notice of
no dividend" has been sent; (2) to clarify that an
order under this subdivision does not affect notices
that must be sent to parties who are not creditors; (3)

to provide that a creditor' who is an infant, an

1ncompetent person, or a governmental unit is entitled
to receive notices if the time for that' creditor to
file a claim has been extended under Rule 3002 (c) (1) or
(c){(2); and (4) to delete cross-references to Rule

2002 (a) (4) and Rule 3002(c) (6), which are being
abrogated. "

(e) Rule 2015(b) and (c¢) are amended to clarify
that a debtor in possession or trustee in a chapter 12
case, or a debtor engaged in business in a chapter 13
case, does not have to file an inventory of the
debtor’s property unless the court so directs.

(£) Rule 3002 is amended to conform to the new
section 502 (b) (9) that was added to the Code by the
Bankruptcy Reform Act of 1994 and which governs
objections to tardily filed claims. Rule 3002(c) (1) is
amended to conform to the new section 502 (b) (9) to the
extent that it provides that a proof of claim filed by
a governmental unit is timely if it is filed not later
than 180 days after the order for relief. Rule

3002 (c¢) (1) is also amended to delete any distinction
between domestic and foreign governmental units. Rule
3002(c) (6) is abrogated to make the rule consistent

with section 726 of the Bankruptcy Code which provides
that, under certain circumstances, a creditor holding a
claim that has been tardily filed may be entitled to
receive a distribution in a chapter 7 case.

(g) Rule 3016(a) is abrogated because it could
have the effect of extending the debtor’s exclusive
period for filing a chapter 11 plan without the court,
after notice and a hearing, finding cause for an
extension as is required by section 1121(d) of the



Bankruptcy Code.

(h). Rule 4004 (c) is amended to delay the debtor’s
discharge in. a chapter 7 case if there is a pending
motion to extend the time for filing -a complaint
objecting to dlscharge or 1f the flllng fee has not
been: paid in full. ‘

(1) Rule 5005(a) is amended to authorize local
rules that permit documents to be filed, signed. or
verlfled by electronic means, provaded that such means
are conelstent with technical standards, if any,
established by the Judicial Conference. The rule also
provides that a document filed by‘electronlc means
constitutes a "written paper" for the purpose of
applylng the rules and constitutes a public record open
to examination. The purpose of these amendments is to
fac111tate the filing, slgnlng, or verlflcatlon of
documents by computer-to-computer transmission without
the need to reduce them to- paper form in the clerk’s
office. »

(k) Rule 7004 is amended to conform to the 1993
amendments to Rule 4 of the Federal Rules of Civil
Procedure. First, cross-references to subdivisions of
F.R.Civ.P. 4 are changed to conform to the new
structure of the Civil Rule. Second, substantive
changes to Rule 4 F.R.Civ.P. that became effective in
1993 are implemented. in Rule 7004 to the extent that
they are consistent w1th the continuing availability
under Rule 7004 of service by first class mail as an
alternative to the methods of personal service provided
under Rule 4 F.R.Civ.P.

(1) Rule 8008 is amended to permit district
courts and, where bankruptcy appellate panels have been
authorized, . circuit councils to adopt local rules to
allow filing, 81gn1ng, or verification of documents by
electronic means in the same manner and with the same
limitations that are applicable to bankruptcy courts
under Rule 5005(a), as amended.

{m) Rule 9006 is amended to conform to the
abrogation of Rule 2002 (a) (4) and the renumbering of
Rule 2002(a) (8).
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Text of Proposéd Amendments, GAP Report, and
Summary of Comments Relating to Particular Rules:

PROPOSED AMENﬁMENTS TO fHE FEDERAL
RULES OF BANKRUPTCY PROCEDURE
Rule iOdS. Filing Fée
(a) GEggEﬁ}§“R§QE£§E¥§NT. Every
petition shali ;Bé égcgmpanied. by the
preseribed filing fee except as provided
in subdivisién (b) of this rule. For

the purpose of this rule, "filing fee"

means the filing fee prescribed by 28

U.S.C. § 1230(a) (1)-(a) (5) and any other

fee Drescribed by the Judicial

Conference of the United States ﬁnder 28

U.S.C. § 1930 (b) that is pavable to the

clerk upon the commencement of a case

under the Code.

(b) PAYMENT/ OF FILING FEE 1IN
INSTALLMENTS.

(1) Application for Permission to
Pay Filing Fee 1in Installments. A
voluntary petitioﬂ by an individual
shall be accepted for filing if
accompanied Ey the debtor’s signed
application stating that the debtor is

unable to pay the filing fee except in
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38
39
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41
42
43
44
45
46

47

installments. The application shall
state lithe“ proposed ﬂérms of the
installmenﬁ payments and that the
applibénﬁ has neitﬂer,paid any ﬁoney nor
transferred any property to an attorney
for serviées in connecfiqn with the
case.

(2) lActibn on Appliéation. Prior
ﬁo thé meeting of creditors, the court
may order fhe‘filing fee paid to the
clerk or grané lééve to pay in
installments and fix the number, amount
apd défes of paYment. The number of
iﬁstallments shall not exceed four, and
the finél installment shall be payable
not later than 120 dayé afﬁér filing the
petition. for cause shéwn, the court
may extend the time of any installhent;
provided fhe last installment ié paid
not later than 180 days after filing the
petition.Sh o |

(3) Postponement of Attorney’s

Fees. The filing fee must be paid in

full before theydebtor or chapter 13

trustee may pay an attorney or any other

person who renders services to the
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debtor in connection with the case.

COMMITTEE NOTE

The Judicial Conference prescribes
miscellaneous fees pursuant to 28 U.S.C.
§ 1930(b).. In 1992, a $30 miscellaneous
administrative fee was prescribed for
all chapter 7 and chapter 13 cases. The
Judicial Conference. .fee::schedule was
amended in 1993 to provide that an
individual debtor may pay this fee in
installments.

Subdivision (a) of this rule 1is
amended to clarify that every petition
must be accompanied by any fee
prescribed under 28 U.S.C. 1930(b) that
is required to be paid when a petition
is filed, as well as the filing fee
prescribed by 28 U.S.C. § 1930(a). By
defining "filing fee" to include
Judicial Conference fees, the procedures
set forth in subdivision (b) for paying
the filing fee in installments will also
apply with respect to any Judicial
Conference fee required to be, paid at
the commencement of the case.

Public Comments on Rule 1006. None.
GAP Report on Rule 1006. No changes
since publication, except for a
stylistic change in subdivision (a).

Rule 1007. Lists, Schedules and
Statements; Time Limits

* % *x % %
(c) TIME LIMITS. The schedules and
statements, other than the statement of
intention, shall be filed with thé

petition-in a voluntary case, or if the
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petition is accompanied by a list of all
the debtqr's creditors and their
addresses, within 15 days thereafter,
except as otherwise provided in
subdivisions (d), (e), and;(hs‘of this
rule. In. an‘uinvoiuntary"caéé’ ﬂﬁe
s;hedules and stétement;, other than the
statement of inﬁention,“éﬁallxbeﬂfilea

by the debtor within 15 days after entry

of the order for relief. Schedules and

statements previeusty filed prior to the

conversion of a cése to another chapter
%&—aéﬁeﬁé&ﬁg—fﬁéf%ef—4—€ase shﬁll be
deemed filed in a—superseding the
converted case unless Ehe‘court directs
otherwise. Any extension of time for
the filing of the schedules and
statements may be granted only on motion
for cause shown and on ‘r‘zotice to the

United States trustee and to any

committee. elected pursuent—te under
§ 705 or appointed pursuvant—te under

§ 1102 of the Code, triistee, examiner,
or other party as the court may direct.
Notice of an extension shall be given to

the United States trustee and to any
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committee, trustee, or other party as

the court may direct.

COMMITTEE NOTE

Subdivision . (¢) is amended to
provide that schedules and statements
filed prior to the conversion of a case
to another chapter shall 'be deemed filed
in the converted case, whether or not
the case was a chapter 7 case prlor to
conversion. This amendment is in
recognition of the 1991 amendments to
the Official Forms that abrogated the
Chapter 13 Statement and made the same
forms = for schedules and statements
applicable in all cases.

This subdivision also contains a
technical correction. The phrase
"superseded case" creates the erroneous
impression that conversion of a case
results in a new case that is distinct
from the original case. The effect of
conversion of a case is governed by
§ 348 of the Code.

Public Comments on Rule 1007(c). None.

GAP Report on Rule 1007(c). No changes
since publication, except for stylistic
changes.

Rule 1019. Conversion of Chapter 11
Reorganization Case, Chapter 12 Family
Farmer’s Debt Adjustment Case, or
Chapter 13 Individual’s Debt Adjustment
Case to Chapter 7 Liquidation Case

When a chapter 11, chapter 12, or
chapter 13 case has been converted or

reconverted to a chapter 7 case:
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COMMITTEE NOTE
Subdivision (7) is abrogated to

conform to the abrogation of Rule
3002 (c) (&) .

Public Comments on Rule 1019. None.

GAP Report on Rule 1018. No changes
were made to the text of the rule. The
Committee Note was changed to conform to
the proposed changes to Rule 3002 (see
GAP Report on Rule 3002 below).

Rule 2002. Notices té Creditors,
Equity Security
Holders, United States, and
United States Trustee
{({a) TWENTY-DAY NOTICES TO PARTIES
IN INTEREST. "Except as provided in

subdivisions (h), (i), and (1) of this
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rule, the clerk, or some other person as

the court may direct, shall give the

debtor, the trustee, all creditors and

indenture trustees ret—tess—than206-days
at least 20 days'’ notice by mail of:

(1)

(3)

the meeting of - creditors
?afééaﬁé—%e under § 341 of the
Code;

a proposed use, sale, or lease
of property of the estate
other than in the ordinary
course of business, unless the
court for cause shown shortens
the time or directs another
method of giving notice;

the hearing on approval of a
compromise or settlement of a
controversy other than
approval of an agreement
pursuant to Rule 4001(d4d),
unless the court for cause
shown directs that notice not

be sent;

%—WW ; ; 3
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380246+

45+ (4) in a chapter 7 liquidation,

a chapter .11 reorganization
case, and a chapter 12 family
farmer debt gdjustment case,
the hearing on the dismissal
of the\ case, unless the
hearing is pursuwent—te under
§ 707(b) of the-Code, or the
conversion of the case to

another chapter;

+6+ (5) the time fixed to accept or

reject a proposed modification

of a plan;

- (6) hearings on all

applications for compensation
or reimbursement of expenses

fotalling totaling in excess
of $500;

48+ (7) the time fixed for filing

proofs of claims pursuant to

Rule 3003(c); and

493+ (8) the time fixed for filing

objections and the hearing to
consider confirmation of a

chapter 12 plan.
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* % %k % %

(c) CONTENT OF NOTICE.
- * % * % %

(2) Notice of Hearing on
Compensation. The notice of a hearing
on an application for compensétion or
reimbursement of expenses reqguired by
subdivision +e—+#+ (a) (6) of this rule
shall identify the applicant and the
amounts regquested.

* * % % %

(f) OTHER NCTICES. Excepﬁ as
provided in subdivision (1) of this
rule, the clerk, or some other person as
the court may direct, shall give the
debtor, all creditors, and
indenture trustees notice by mail
of: (1) the order for relief;

d * * x *x
and (8) a summary of the trustee’s final
report amd—aeeeount in a chapter 7 case
if the net proceeds realized exceed
$1,500.
* % * * %
(h) NOTICES TO CREDITORS WHOSé

CLAIMS ARE FILED. In a chapter 7 case,
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the—eeurt—may, after 90 days following

the first date set for the meeting of

creditors pafsaaﬁéé%e under § 341 of the

Code, the court may direct that all

notices required by subdivision (a) of

this rule—except—elause{4}thereof  be

mailed only to the debtor, the trustee,

all indenture trustees, creditors whese

etatms that hold claims for which proofs

of claim have been filed, and creditors,

if any, whe that are still permitted to

file claims by reason of an extension

granted under—Rule—36624e+6)+ pursuant

to Rule 3002(c) (1) or (c)(2). In a case

where notice of insufficient assets to

pay a dividend has been given to

creditors pursuant to subdivision (e) of

this rule, after 90 davs following the

mailing of a notice of the time for

filing claims pursuant to Rule

3002(c) (5), the court may direct that

notices be mailed onlxlto=the entities

specified in the preceding sentence.
(1) NOTICES TO COMMITTEES. Copies

of all notices required to be mailed

wade¥r pursuant to this rule shall be
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mailed to the committees elected

pursuant—te under § 705 or appointed

pursuant—te under § 1102 of fthe Code or
to their authorized agents.
Notwithstanding the foregoing
subdivisions, the court may order that
notices required by subdivision (a) (2),
§3) and +4#- (6) of this rule be
transmitted to the United States trustee
and be mailed only to the committees
elected purswant—te under § 705 or

appointed purswvent—te under § 1102 of
the Code or to their authorized agents
and to the creditors and equity security
holders who serve on the trustee or
debtor in possession and file a request
that all notices be mailed to them. A
committee appointed pursuant—te under
§ 1114 shall receive copies of all
notices required by subdivisions (a) (1),
a6+ (a) (58), (b), (f)(2), and (£f) (7),
and such other notices as the court may
direct.
* % % * *
(k) NOTICES TO UNITED STATES‘

TRUSTEE. Unless the case is a chapter 9
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municipality case or unless the United
States  trustee etherwise  requests
otherwise, - the clerk, -or some other
person. as the court may direct, shall
transmit to the United States trustee

notice of the matters described in

subdivisions (a) (2), (a) (3), -Aa+5+
{a) 4), +H=+85+ (a)(8), (b), (f) (1),
(£)(2), (£)(4), (£)(e6), (£)(7), and

(£) (8) of this zrule and notice of
hearings on all applications for
compensation or reimbursement of
expenses. Notices to the United States
trustee shall be transmitted within the
time prescribed in subdivision (a) or
(b) of this rule. The United States
trustee shall also receive notice of any
other matter if such notice is requested
by the United States trustee or ordered

N

by the court. Nothing in these rules
shadd—reguire reguires the clerk or any
other person to transmit to the United
States trustee any notice, schedule,
report, application or other document in
a case under the\ Securities Investor

Protection Act, 15 U.S.C. § 78aaa et
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160 seq.

* % % %k %

COMMITTEE NOTE

Paragraph (a) (4) is abrogated to
conform to the  abrogation of Rule
3002(c) (6) . The remaining paragraphs of
subdivision (a) are renumbered, and
references to these paragraphs contained
in other subdivisions of this rule are
amended accordingly.

Paragraph (f) (8) is amended so that
a summary of ‘theA trustee’s final
account, which ''is prepared after
dlstrlbutlon of property, does not have
to be mailed to the debtor, all
creditors, and indenture trustees in a
chapter 7 case. Parties are
sufficiently protected by . receiving a
summary of. the trustee’s final report
that: informs parties of the proposed
dlstrlbutlon of property.

Subdivigion (h) is amended (1) to

provide that an order under this
subdivision may not be issued if a
notice of no dividend is given pursuant

to Rule 2002 (e) and the time for flllng
claims has not expired as provided in
Rule 3002(c)(5); (2) to clarify that

notices required to be mailed by
subdivision (a) to parties other than
creditors must be mailed to those
entities despite an order issued
pursuant to subdivision (h); (3) to
provide that if the court, pursuant to
Rule 3002(c) (1) or 3003(c)(2), has
granted an extension of time to file a
proof of claim, the creditor for whom
the extension has been granted must
continue to receive notices despite an
order issued pursuant to subdivision
(h); and (4) to delete references to
subdivision (a) (4) and Rule 30027(c c)(6),
which have been abrogated.

Other amendments to this rule are
stylistic.
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Public Comments on Rule 2002.

(1) Susan J. Lewis, Legal Editor at
Matthew Bender & Company, Inc., in her
letter of January 23, 1995, pointed out
a typographical error 'in 'the committee
note.

(2) Glenn Gregorcy, Chief Deputy
Clerk, United States Bankruptcy Court
for the District of Utah, in his letter
of December 5, 1994, commented that the
proposed’ amendment ‘to Rule 2002 (f) (8)
(deleting the words "and account" from
the requirement that the trustee send
¢reditors "a summary of the trustee’s
final report and account in a chapter 7
case if the net proceeds realized exceed
$1,500") "does nothing whatsoever"
because "in' a vast  majority of the
districts" only one notice (not two) are
belng sent under the present rule. That
is, in most districts, the final report
and the final account are the same
document. He also recommends that Rule
2002 (f) (8) be amended to provide that
the summary of the trustee’s final
report be sent only to creditors who
have previously filed claims in the
case.

(3) James T. Watkins, Esg., of Becket
& Watkins, Malvern, Pa., which
represents "ten of the top twenty-five
national issuers of credit cards in
their bankruptcy cases nationwide,” in
his letter dated February 28, 1995,
urged the Committee to abandon the
proposed amendments to Rule 2002 (f) (8).
His firm regularly reviews the trustee’s
final reports and accounts to verify
that distributions stated have been
received. "In this process, we
occasionally identify cases where Proofs
of Claim were timely filed but not
reflected in the trustee’s account, or,
far less often, .the amounts of the

claims, and thus the distributions, are

incorrect. If the proposed amendment
is not abandoned he suggests that the
summary of the trustee’s final report
should include the creditor’s allowed
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claim amount and address.

(4) Richard M. Kremen, on behalf of
the Maryland Bar Association Committee
on Creditors’ Rights, Bankruptcy and
Insolvency, in his letter dated February
23, 1995, offered stylistic improvements
to the proposed amendments to Rule
2002 (h) . :

(5) Mary 8. Elcano, Senior Vice
President, General .Counsel, of the
United States Postal Service, in her
letter dated February 24, 1995, suggests
that Rule 2002 be amended to require
that the notice of dismissal of the case
be served on the debtor’s employer to
make sure that the employer does not
erroneously reject a subsequent
garnishment request.

GAP Report on Rule 2002. No changes
since publication, except for stylistic
changes and the correction of a
typographical error in the committee
note. ’

Rule 2015. Duty to Keep Records, Make
Reports, and Give Notice of Case

* % % % %
(b) CHAPTER 12 TRUSTEE AND DEBTOR
IN POSSESSION. In a chapter 12 family
farmer’s debt _adjustment case, the
debtor in possession shall perform the
duties prescribed in clauses +33—4>
gzg-g4z of subdivision (a) of this rule

and, if the court directs, shall file

and transmit _to the United States

trustee a complete inventorv of the

property of the debtor within the time
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fixed by the court. If the debtor is

removed as debtor in possession, the

trustee shall perform the duties of the

debtor‘in*posséssion prescribed in this

paragraph.

(c) CHAPTER’13 TRUSTEE AND DEBTOR.

(1) Business‘Cases. In a chapter
13 individual's debt‘“adjustment case,
when the debtor is engaged in business,
the debtor éhall perform the duties
prescribed by clauses 4+35—4+ (2)-(4) of
subdivision (a) of this rule and, if the

court directs, shall file and transmit

to the United States trustee a complete

inventory of the property of the debtor

within the time fixed by the court.

* k x Kk x
COMMITTEE NOTE

Subdivision (a)(l) provides that

the trustee in a chapter 7 case and, if
the court directs, the trustee or debtor
in possession in a chapter 11 case, is
required to file and transmit to the
United States © trustee' a complete
inventory of the debtor’s property
within 30 days after qualifying as
trustee or debtor in possession, unless
such an inventory has -already been
filed. Subdivisions (b) and (c) are
amended to clarify that a debtor 'in
possession and trustee in a chapter 12
case, and a debtor in a chapter 13 case
where the debtor is engaged in business,
are not required to file and transmit to
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the United States trustee a complete
inventory of the property of the debtor
unless the court so directs. If the
court so ‘directs, the court also fixes
the time limit for filing and
transmitting the inventory.

Public Comments on Rule 2015. None.

GAP Report on Rule 2015. No changes
since publication, except for a
stylistic change in the first sentence
of the committee note.

Rule 3002. Filing Proof of Claim
or Interest

(a) NECESSITY FOR FILING. An
unsecured creditor or an equity security
holder must file a proof of claim or
interest dw—accordance—with this—rule
for the claim or interest to be allowed,
except as provided in Rules 1019(3),
3003, 3004, and 3005.

* Kk k k%

(c) TIME FOR FILING. 1In a chapter
7 1iquidation, chapter 12 family
farmer’s debt adjustment, or chaéter 13
individual’é debt adjustment case, a

proof of claim shail-—be filed-within is

timely filed 4if it is filed not later
than 90 days after the first date set

for the meeting of creditors called
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17 under pursuant—te § 341(a) of the Code,
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40

except as follows:

(1»‘3A‘Droof‘of claim filed by a

governmental unit is timely filed

if it is filed not later than 180

days after the date of the order

for relief. on motion of &he
YUpited— States—a—State——oxr
subdivisienthereef a governmental

unit before the expiration of such

period and for cause shown, the
court may extend the time for
filing of a claim by the United
: ’ TR

thereeof governmental unit.

%* % % % %

preseribed-
COMMITTEE NOTE

The amendments are designed to

conform to §§ .502(b)(9) and 726(a) of

_
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the Code as amended by the Bankruptcy
Reform Act of 1994.

The Reform Act amended § 726 (a) (1)
and added § 502(b)(9) to the Code to
govern the effects of a tardily filed
claim. Under § 502(b)(9), a tardily
filed claim must be disallowed if an
objection to the proof of claim is
filed, except to the extent that holder
of a tardily filed claim is entitled to-
distribution utider § ‘726 (&) (1), (2), or
(3). ‘ '

, The phrase "in accordance with this
rule" is deleted from Rule 3002(a) to
clarify that the effect of filing a
proof of claim after the expiration of
the time prescribed in Rule 3002 (c) is
governed by § 502(b)(9) of the Code,
rather than by this rule. ’

Section 502(b)(9) of the Code
provides that a claim of a governmental
unit shall be timely filed if it is
filed "before 180 days after the date of
the order for relief" or such later time
as the Bankruptcy Rules provide. To
avoid any confusion as to whether a
governmental unit’s proof of claim is
timely filed under § 502(b) (9) if it is
filed on the 180th day after the order
for relief, paragraph (1) of subdivision
(c) provides that a governmental unit’s
claim is timely if it is filed not later
than 180 days after the order for
relief.

References to "the United States, a
state, or subdivision thereof" in
paragraph (1) of subdivision (c) are
changed to "governmental unit" to avoid
different treatment among foreign and
domestic governments.

Public Comments on Rule 3002.

(1) Richard M. Xremen, on behalf of
the Maryland Bar Association Committee
on Creditors’ Rights, Bankruptcy and
Insolvency, in his letter dated February
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23, 1995, suggested changes to the
published draft designed to implement
amendments - to § 502(b)(9) of the
Bankruptcy Code resultlng from the
Bankruptcy Reform Act of 1994 ‘

(2) - Jon M. Waage,. Esqg., of Denton,
Texas) in his letter dated Feerary 21,
1995 ' (sent to the House Jud1c1ary
Committee and received by the Advisory
Committee after its March meeting),
recommended another amendment to require
a creditor who files a proof of claim to
serve a copy thereof on the debtor and
the debtor’s attorney.

(3) Donald Ross Patterson, Esqg., of
Tyler, Texas, in his letter dated March
6, 1995 (sent to the House Judiciary
Committee and received by the Advisory
Committee after i1its March meeting),
makes the same recommendatlon as that
made by Mr. Waage.

[At the March 1995 meeting, the Advisory
Committee decided to postpone until the
September 1995 meeting a Committee
member’s recommendation that notice of a
tardily filed c¢laim be served on the
debtor and the trustee together with a
copy of the proof of claim. The
Advisory Committee will also consider at
the September 1995 meeting the similar
recommendations of Mr. Waage and Mr.
Patterson] ‘

GAP Report on Rule 3002. After
publication of the proposed amendments,
the = Bankruptcy Reform Act of 1994
amended sections 726 and 502 (b) of the
Code to clarify the rlghts of creditors
who tardily file a proof of claim. 1In
view of the Reform Act, proposed new
subdivision (d) of Rule 3002 has been
deleted from the proposed amendments
because it is no longer necessary. In
addition, subdivisions (a) and (c) have
been changed after ©publication to
clarify that the effect’ of tardily
filing a proof of claim is governed by §
502 (b) (9)° of the Code, rather than by
this rule. ’
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The amendments to § 502 (b) also provide
that a governmental unit’s proof of
claim is timely filed if it is filed
before 180 days after the order for
relief. Proposed amendments to Rule
3002 (c) (1) were,added to the published
amendments to conform to this statutory
change and to avoid any confusion as to
whether a claim by a governmental unit
is timely if it is filed on the 180th
day . S

The committee note has been re-written
to explain the rule changes designed to
conform to the Reform Act.

Rule 3016. Filing of Plan and
Disclosure Statement in Chapter 9
Municipality and Chapter 11
Reorganization Cases

the—diselosure—statement—hasbeen
dented—eor—the—ecourt-etherwise—direets—
4k} (a) IDENTIFICATION OF PLAN.
Every proposed plan and any
modification thereof shall be dated
and, in a chapter 11 case, identified

with the name of the entity or entities
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submitting or filing it.

“+er iQL DISCLOSURE STATEMENT. In
évchapter 9 or\ll case, a disclosure
statement pﬁfﬁﬁaﬁe—%e undexr § 1125 oxr
ev1dence show1ng compllance w1th |
§ 1126(b) of the Code shall be filed
with the plan or within a time fixed by

the court.

COMMITTEE NOTE

Section 1121 (c) gives a party in
interest the right to file a chapter 11
plan after expiration of the period
when only the debtor may file a plan.
Under § 1121 (d), the exclusive period
in which only the debtor may file a
plan may be extended, but only if a
party in interest so requests and the
court, after notice and a hearing,
finds cause for an extension.
Subdivision (a) is abrogated because it
could have the effect of extending the
debtor’s exclusive period for filing a
plan without satisfying the
requirements of § 1121(d). The
abrogation of subdivision (a) does not
affect the court’s discretion with
respect to the scheduling of hearings
on the approval of disclosure
statements when more than one plan has
been filed.

The amendment to subdivision (c)
is stylistic.

Public Comments on Rule 3016. None.

GAP Report on Rule 3016. No chénges
since publication, except for a
stylistic change.
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Rule 4004. Grant or Denial of

Discharge

* % % % *

(c) GRANT OF DISCHARGE.

(1) In a chapter 7 case, on

s kg D T o 2
T § T

expifation oﬁ fﬁeqéiﬁe fixed
for filing a complaint
objecting to discharge and the
time fixed for filing a motion
to dismiss the case pursuant
to Rule 1017(e), the court
shall forthwith grant the

discharge unless:

+ (a) the debtor is not an

individual,

+23 (b) a complaint objecting to

the discharge has been

filed,

= (c) the debtor has filed a

wailver under

§ 727 (a) (10), e=x

“443 (4) a motion to dismiss the

case wmder pursuant to

Rule 1017(e) is pending,

(e) a motion to _extend the

time for filing a
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complaint obijecting to

discharge is pending, or

(f) the debtbr has not paid

in full the filing fee
Qrés;ribed by 28 U.S.C.

§ 1930(a) and anv other

fee prescribed by the

Judicial Conference of

the United States underx

28 U.S.C. § 1930(b) that

is payvable to the clerk

upon the commencement of

a_case under the Code.
(2) Notwithstanding £hke
foregeirng Rule 4004 (c) (1), on

motion of the debtor, the

court may defer the entry of

an order granting a discharge

for 30 days and, on motion

within suwek that period, the

court may defer entry of the

order to a date certain.

* % * * *
COMMITTEE NOTE
Subsection fé}wis amended to delay

entry of the order of discharge if a

motion pursuant to Rule 4004 (b) to
extend the time for filing a complaint
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objecting to discharge is pending.
Also, this subdivision is amended to
delay entry of the discharge order if
the debtor has not paid in full the
filing fee and the administrative fee
required to be paid upon the
commencement of the case. If the
debtor is authorized to pay the fees in
installments in accordance with Rule
1006, the discharge order will not be
entered until the final installment has
been paid. g bor et

The other amendments to this Rule
are stylistic.

Public Comments on Rule 4004. None.

GAP Report on Rule 4004. No changes
have been made since publication,
except for stylistic changes.

Rule 5005. Filing and Transmittal of
Papers
(a) FILING.

(1) Place of Filing. The lists,

schedules, statements, proofs of claim
or interest, complaints, motions,
applications, objections and other
papers required to be filed by these
rules, except as provided in 28 U.S.C.
§ 1409, shall be filed with the clerk
in the district where the case under
the Code is pending. The judge of that
court may permit the papers to be filed
with the judge, in which event the .

filing date shall be noted thereon, and
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they shall be forthwith transmitted to
the clerk. Thg clerk shall not refuse
to agcepp}fqr filing any petition or
other papérypreS§nted for the purpose
of fil;né‘sélely becaQ§é it is'not
presenqéd in pi&per fo%m as requ;red Ey
these ?ﬁles érmany loééi rules or
practicés;

(2) Filing by Electronic Means.

A court by local rule may permit

documents to be filed, signed, or

verified by elec¢tronic means, provided

such means are consistent with

technical standards, if anvy,

established by the Judicial Conference

of the United States. A document filed

by electronic means in accordance with

this rule constitutes a written paper

for the purpose of applyinq these

rules, the Federal Rules of Civil

Procedure made applicable by these

rules, and § 107 of the Code.

* % % % *
COMMITTEE NOTE

The rule is amended to permit, but
not require, courts to adopt local
rules that allow filing, signing, or
verifying of documents by electronic
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means. -However, such local rules must
be consistent with technical standards,

if any, promulgated by the Judicial

Conference of: the United‘States.

An important benefit to be derived
by permitting filing by electronic
means is that the extensive volume of
paper/recelved and maintained as
records in 'the clerk’s office will be
reduced substantially. With the
receipt of electronic data
transmissions by’ computer, tHe clerk
may maintain records electronically
without the need to reproduce them in
tanglble paper form.

Judicial Conference standards
governing the technological aspects of
electronic filing will result in
uniformity among judicial districts to
accommodate an increasingly national
bar. By delegating to the Judicial
Conference the establishment and future
amendment of national standards for
electronic filing, the Supreme Court
and Congress will be relieved of the
burden of reviewing and promulgating
detailed rules dealing with complex
technological standards. Another
reason for leaving to the Judicial
Conference the formulation of
technological standards for electronic
filing is that advances in computer
technology occur often, and changes in
the technological standards may have to
be implemented more frequently than
would be feasible by rule amendment
under the Rules Enabling Act process.

It is anticipated that standards
established by the Judicial Conference
will govern technical specifications
for electronic data transmission, such
as requirements relating to the
formatting of data, speed of
transmission, means to transmit copies
of supporting documentation, and )
security of communication procedures.
In addition, before procedures for
electronic filing are implemented,
standards must be established to assure
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the proper maintenance and integrity of
the record and to provide appropriate
access and retrieval mechanisms. These
matters will be governed by local irules
until system-wide standards are adopted
by‘theuJudicial Conference

Rule . 9009 requlres that the
Official, Forms shall be observed and
used "w1th alteratlons as may be ‘
approprlate : Compllance with, local

Judied 1uConference
standards with: respect, to the .
formatting or presentdtion of
electronically trans ,tted data to the
extent that they’ do' not .conform to the
Official Forms, would be an approprlate
alteration w1th1n the meanlngrof Rule
9009. » »

These .xules require that certain
documents be in writing. For example,
Rule 3001 states that a proof of iclaim
is a "written statement Similarly,
Rule 3007 provides that an objection to
a claim "shall be 1n wrltlng " ‘
Pursuant to»the new ‘subdivision (a) (2),
any requ1rement under these rules that
a paper be written may be satisfied by
filing the document by electronic
means, notw1thstand1ng the fact that
the clerk nelther receives nor prints a
paper reproductlon of the electronic
data. : ~

Section 107 (a) of the Code
prov1des that a "paper" filed in a case
is a public .record open to examination
by an entity at reasonable times
without charge, except as provided in
§ 107(b). The amendment to subdivision
(a) (2) provides that an electronically .
filed document is to be treated as such
a public reoord.

Although under subdivision (a) (2)
electronically flled documents may be
treated as wrltten papers or as signed
or verified writings, it is 1mportant
to emphas1ze that such treatment is
only for the purpose of applying these
rules. In addition, local rules and
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Judicial Conference standards regarding
verification must satisfy the
requirements of 28 U.S.C. § 1746.

Public Comments on Rule 5005.

(1) Patricia M. Hynes, Esq., Chair of
the Committee on Federal Courts of the
Association of the Bar of the City of
New York, together with her letter
dated February 27, 1995, submitted
comments of the Committee on Federal
Courts that are specifically addressed
to proposed amendments to Civil Rule
5(e) regarding electronic filing. She
suggested that these comments also be
considered in connection with the
proposed amendments to Bankruptcy Rule
5005(a) that are similar, but not the
same, as Civil Rule 5(e). The Federal
Courts Committee is concerned that the
proposed rule on electronic filing
would leave to each district an
uncontrolled discretion to adopt local
rules that may not adequately take into
consideration the following
"potentially serious problems:" Access
to electronically filed documents;
system compatibility;
authenticity and accuracy; and security
of court files.

Although these issues are
mentioned in the Advisory Committee
note, the concern is that the note is
too general to provide sufficient
guidance to local courts without any
oversight over local experimentation.

To address these concerns, they suggest
one of two alternatives: (l) include in
the rule itself a sgpecific reference to
the need for adequate consideration of
these problems in any local rule, or
(2) address these concerns more
explicitly in the Committee Note.

The final recommendation is to put in
place some effort for ongoing
monitoring, possibly by the Judicial
Conference, of local rules governlng
electronic filing.
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GAP_Report on Rule 5005. No changes
since publication. .

Rule 7004. Process; Service of
Summons, Complaint

(a) SUMMONS; SERVICE; PROOF OF
SERVICE. Rule 4+ar—or—terta et
& —ter—and—egr—3 4(a), (b)), (c) (1),

(

fd)(l), (e)-(3), (1), and (m)
F.R.Civ.P. applies  in adveréary
proceedings. Personal éervice pursuant
to Rule 44&3 4(e) - (]) F.R.Civ.P.~ma§ be

made by any person net—iess—than at

least 18 years of age who is not a

party, and the summons may be delivered
by the clerk to any such person.

(b} SERVICE BY FIRST CLASS MAIL.
Except as provided in subdivision (h),
in addition to the methods of service
authorized by Rule 4+teH2{HHi—-and—tdr
4(e) -(j) F.R.Civ.P., service may be
made within the United Stateé by first
class mail postage prepaid.as follows:

(1) Upon an individual other than
an infant or incompetent, by mailing a
copy of the summons and complaint to the

individual’s dwelling house or usual
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place of abode or to the piace where the
individual»regularly conducts a business
or profession.

(2) Upon an infant or an
incompetent person, by mailing a copy of
the summons and complaint to the person
upoﬁ whom prdééss is préscfibed to be
served by the law of the state in which
service 1is made when an action is
brought against such a defendant in the
courts of general jurisdiction of that
state. The summons and complaint in
that sweh case shall be addressed to the
person required to be served at that
person's'dwelling house or uéual place
of abdde or at the place where the
person regularly conducts a business or
profession.

(3) Upon a domestic or foreign
corporation or upon a partnership or
other unincorporated association, by
mailing a copy of the summons and
complaint to the attention of an
officer, a managing or general agent, or
to any other agent authorized by

appointment or by law to receive service
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of process and, if the agent is one

authorized by statute to receive service .

and the sﬁatute so requires, by also
mailing a copy to the defendant.

(4) Upon the United States, by
mailing a copy of the summons and

complaint addressed to the civil process

clerk at the office of the United States

attorney for the district in which the

action is brought and by mailing a copy

of the summons and complaint to a&*se the
Attorney General of the United States at
Washington, District of Columbia, and in
any action attacking the validity of an
order of an officer or an agency of the
United Sgates not made a party, by also
mailing a copy of tﬂe summons and
complaint to that swekh officer or

agency. The court shall allow a

reasonable time for service pursuant to

this subdivision for the purpose of

curing the failure tp‘mail a copy of the’

summons and complaint to multiple

officers, agencies, or corporations of

the United States if the plaintiff has

mailed a copy of the summons and
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complaint either to the civil process

clerk at the office of the United States

attorney or to the Attornev General of
the United States.

(5) Upon any officer or agency of
the United States, by mailing a copy of
the summons and complaint to the United
States as prescribed in paragraph (4) of
this subdivision and also to the officer
or agency. If the agency 1is a
corporation, the mailing shall be as
prescribed in pafagraph (3) of this
subdivision of this rule. The court

shall allow. a reasconable time for

service pursuant to this subdivision for

the purpose of curing the failure to

mail a copy of the summons and complaint

to multiple officers, agencies, or

corporations of the United States if the

plaintiff has mailed a cobpy of the

summons and complaint either to the

civil process clerk at the office of the

United States \attornev Oor to the

Attorney General of the United States.

If the United States trustee 1is the

trustee in the case and service is made
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upon the United States trustee solely as
trustee, service may be made as
prespr;ped in pé;agraph (10) of this
subdi&ision of this"fulg.

(6) Upon a staté or municipal
corpqration oxr other governmental
organization thereof subject to suit, by
Wailing a copy of the summons and
complaint to the person or office upon
whom process is prescribed to be served
by the law of the state in which service
is made when an action is brought
against such a defendant in the courts
of general jurisdiction of that state,
or‘in the absence of #he designation of
any such person gr office by state law,
tﬁen to the chief exeéutive officer
thereof. ’ N

(7) Upon a defendant of any ciass
referred to in paragraph (1) or (3) of
this subdivision of this rule, it is
also\sufficiént.if a copy of the summons
and complaint is mailed to the entity
upon whom sérvice is prescribed to be
served by any statute of the United

States or by the law of the state in
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which service is made when an action is
brought agginst such a defendant in the
court of general jurisdiction of that
state.

(8) Upon any defendant, it is also
sufficient if a copy of the summons and
complaint is mailed to an agent of such
defendant authorized by appointment or
by law to receive service of process, at
the agent’s dwelling house or usual
place of abode or at the place where the
agent régularly carries on a business or
profession and, if the authorization so
reguires, by mailing also a copy of the
summons and complaint to the defendant
as provided in this subdivision.

(9) Upon the debtor, after a
petition has been filed by or served
upon the debtor and until the case is
dismissed or closed, by mailing eepies a
copy of the summons and complaint to the
debtor at the address shown in the
petition or statement of affairs or to
such other address as the debtor may
designate in a filed writing and, if the

debtor is represented by an attorney, to
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the attorney at the attorney’s

post-office address.

(10) Upon the United States

trustee, when the United States trustee
is the trustee in the case and service
is made upon the United States trustee
solely as trustee, by mailing a copy of
the summons and complaint to an office
of the United. States trustee or another
place designated by the United States
trustee in the district where the case
under the Code is pending.

(c) SERVICE BY PUBLICATION. If a
party to an adversary proceeding to
determine or protect rights in property

in the custody of the court cannot be

served as provided in Rule 4+téh—or—{i
4(e)-(j) F.R.Civ.P. or subdivision (b)
of this rule, the court may order the

summons  and complaint to be served by

mailing copies thereof by first class.

mail, postage prepaid, to the party’'s
last known address, and by at least one
publication in such manner and form as
the court may direct.

(d) NATIONWIDE SERVICE OF PROCESS.
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The summons and complaint and all other
process except a subpoena may be served
anywhére in the United States.
+e}SERVICE-ON-DERTOR-AND-OTHERS—IN
FOREICN—COUNTRY—The—summonS—ane

PR _C2sr T
Y N b P ")
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“+£ _ﬁgL“ SUMMONS : TIME LIMIT FOR
SERVICE. If service is made pursuant to
Rule 4+dr33—6+ 4(e)-(j) F.R.Civ.P. it
shall be made by delivery of the summons

and complaint within 10 days following
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issuance of the summons. If service is
made by any authori;ed form of mail, the
summons and complaiq;‘shailmbe dgposited
in the mail within 10 days following
issuance of the summons. If a summons
is not timely delivered or mailed,
another summons shall be issued and
gerved.

f PERSONAL JURISDICTION. If the

exercise of jurisdiction is consistent

with the Constitution and laws of the

United States, serving a__summons or

filing a waiver of service in accordance

with this rule or the subdivisions of

Rule 4 F.R.Civ.P. made applicable by

these rules is effeqtive/to establish

personal jurisdiction over.the person of

any defendant with respect to a case

under the Code or a civil proceeding

arising under phe Code, or arising in ox
related to a case under the Code.

{(a) EFFEG?—9?—AM§§BMEN¥—¥G—R§£E—4
E R CIV P —The subdivigions—of—Rute—d
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. ' ey 14 :
Rute—4—F-R-Civ-P—subsegquent—thereteo~r
[abrogated] .

(h) SERVICE OF PROCESS ON AN

INSURED DEPOSITORY INSTITUTION. --
Service on an insured depository
institution (as defined in section 3 of
Fhe Federal Deposit Insurance Act) in a
contested matter or adversary proceeding
shall be made Dby certified mail
addressed to an officer of the
institution unless --

(1) the institution has
appeared by its attorney, in which
case the attorney shall be served
by first class mail;

(2) the court orders otherwise
after service upon‘the institution
by certified mail of notice of an
application to permit service on
the institution by first class mail
sent to an officer of the
institution designated by the
iﬁstitution; or | |

(3) the institution has waived

in writing its entitlement ‘to



257

258

259

44
service by «certified mail by
designating an officer to receive

service.

COMMITTEE NOTE

The purpose of. these amendments is
to conform the rule to the 1993
revisions of Rule 4 . F.R.Civ.P. and to
make stylistic improvements. Rule 7004,
as amended, continues to provide for
service by first class mail as an
alternative to the methods of personal
service provided in Rule 4 F.R.Civ.P.,
except as provided in the new
subdivision (h).

Rule 4(d) (2) F.R.Civ.P. provides a
procedure by which the plaintiff. may
request by first class mail that the
defendant waive service of the summons.
This procedure is not applicable in
adversary proceedings because it "is not
necessary in view of the availability of
service by mail - pursuant to Rule

7004 (b) . However, if a written waiver
of service of a summons is made in an
adversary proceeding, Rule 4(4d) (1)

F.R.Civ.P. applies so that the defendant
does not thereby waive any objection to
the venue or the jurisdiction of the
court over the person of the defendant.

Subdivisions (b) (4) and (b) (5) are
amended. to conform to the 1993
amendments to Rule 4 (i) (3) F.R.Civ.P.,
which protect the plaintiff from the
hazard of 1losing a substantive right
because of failure to comply with the
requirements of multiple service when
the United States or an officer, agency,
or corporation of the United States is a
defendant. These subdivisions also are
amended to require that the summons and
complaint- be addressed ‘to the civil
process clerk at the office of the
United- States attorney.
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Subdivision (e), which has governed
service in a foreign country, is
abrogated and Rule 4(f) and (h) (2)
F.R.Civ.P., as substantially revised in
1993, are made applicable in adversary
proceedlngs

The new subdivision (£) is
consistent with the 1993 amendments to
F.R.Civ.P. 4(k){(2). It clarifies that
service or filing a waiver of service in
accordance with this rule or the
applicable subdivisions of F.R.Civ.P. 4
is sufficient to establish personal
jurisdiction over the defendant. See
the committee note to the 1993
amendments to Rule 4 F.R.Civ.P.

Subdivision (g) is abrogated. This
subdivision was promulgated in 1991 so
that anticipated revisions to Rule 4
F.R.Civ.P. would not affect service of
process in adversary proceedings until
further amendment to Rule 7004.

Subdivision (h) and the first
phrase of subdivision (b) were added by
§ 114 of the Bankruptcy Reform Act of .
1994, Pub. L. No. 103-394, 108 Stat.
4106.

Public Comments on Rule 7004,

(1) Mary 8. Elcano, Senior Vice
President, General Counsel, of the
United States Postal Service, in her
letter dated  February 24, 1995,
suggested that Rule 7004 be amended to
require service on "the particular
department, office, or unit of an agency
out of‘ which the debt in question

arose. The reason for this suggestlon
is explalned by relating the experlence
of the Postal Service. "It is not

always clear why the Postal Service is
listed as a creditor in a particular
action. The debtor, for example, may
have written a bad check to cover a
mailing, postage put on a meter machine,
a stamps-on-consignment debt, or a
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delingquent Express Mail account at any
one of a number of post offices.
Without service 'on the office out of
which the debt arose, counsel is hard-
pressed.to locate the source of the debt
in order to file a proof of claim."

GAP Report on Rule 7004. -After
publication of the proposed amendments,
Rule. 7004 (b) was amended and Rule
7004 (h). was added by the Bankruptcy
Reform Act of 11994, to, provide for
serv1ce by certlfled mail on an insured
depository institution. The above draft
includes those statutory. amendments
(without underlining mnew: language or

striking former language). No other
changes have. been made since
publication,. except for stylistic
changes. -

Rule 8008. Filing and‘Service

(a) FILING. Papers, required or
permitted to be filed with the clerk of
the district court or the clerk of the
bankruptcy appellate panel may be filed
by mail addressed” to the clerk, but
filing shkall-—nmet—be is not timely unless
the papers are repeivéd by the clerk
within the time fixed for filing, except
that br@efé shall-be are deemed filed on
the day of mailing. Ah original and one
copy of all papers shall be filed when
an appeal is to the district court; an

original and three copies shall be filed
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when an appeal 1is to a bankruptcy
appellate panel. The district court or
bankruptcy appellate panel may require
that additional copies be furnished.

Rule 5005(a) (2) applies to papers filed

with the clerk of the district court or

the clerk of the bankruptcy appellate

panel if filing by electronic means is

authorized by local rule promulgated

pursuant to Rule 8018.

* % % % %

COMMITTEE NOTE

This rule is amended to permit, but
not require, district courts and, where
bankruptcy appellate panels have been
authorized, circuit councils to adopt
local rules that allow filing of
documents by electronic means, subject
to the limitations contained in Rule
5005(a) (2). See the committee note to
the amendments to Rule 5005. Other
amendments to this rule are stylistic.

Public Comments on Rule 8008. None.

GAP Report on Rule 8008. No changes
since publication, except for stylistic
changes.

Rule 9006. Time

* %k % * %

(c) REDUCTION.

 k * Kk %
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(2) Reduction Not Permitted. The
court may not reduce the time for taking
action under pursuant &= to - Rules
2802He-t4——and— a8  2002(a) (7),

2003(a), 3002{c), 3014, 3015,

4001 (b) (2), (c)(2), 4003(a), 4004(a),

4007 (c), 8002, and 9033 (b) .

‘ * % % % %

COMMITTEE NOTE

Subdivision (c) (2) is amended to
conform to the abrogation of Rule
2002 (a) (4) and the renumbering of Rule
2002 (a) (8) to Rule 2002(a) (7).

The substitution of "pursuant to"
for "under" is stylistic.

Public Comments on Rule 9@06. None.

GAP Report on Rule 9006. No changes
since publication, except for a
stylistic change. .

)

)

)
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(2) Text of Proposed Amendments:

PROPOSED AMENDMENTS TO THE B

When a chapter 11,

converted or reconverted to a chap

(3)

All claims actually filed by a cred

before conversion of the cagse are &

chapter

(5)

Jqot w1thdrawn or corrected

amendments to Civil Rule 1
harbor provision which pro
motion for sanctions unles

‘after service of .the motio
challenged paper is a bank

(p) Rule 9015 is added to
relating to jury.trials in
proceedings, 1nclud1ng pro
have a jury trial t

under 28 U.S.
Bankruptcy Refo

£ SE 1

(g) Rule 9035 is amended
Bankruptcy Rules do not ap
they are inconsistent with
provisions relating to ban
the judicial districts in
Alabama, even if such stat]
included in title 11 or ti

1, except that the safe
hibits the filing of a

s the challenged paper is
within a prescribed time
n, does not 'apply if the
ruptcy petition.

prov1de procedures
bankruptcy cases and
cedures for consenting to
d&by a bankruptcy judge
aq was added by the

994';

to clarify that the

ply to the extent that
federal statutory

kruptcy administrators in

North Carolina and

utory provisions are not

tle 28.

RUPTCY RULES

SUBMITTED FOR APPROVAL TO PUBLISH

Rule 1019. Conversion o

Chapter 11

Reorganization Case, Chapter 12 Family
Farmer’s Debt Adjustment Cas

Individual’s Debt Adjustm

, or Chapter 13
ent Case to

Chapter 7 Ligquidation Case

chapter 12, o

%* % %k %

r chapter 13 case has been

ter 7 case:

CLAIMS FILED BEFORE CONVERSION IN—SUPERSEBED—EASE.

7 case.

* % % %

FILING FINAL REPORT AND

itor im—the—superseded—ease
hati-be deemed filed in the

SCHEDULE OF POSTPETITION
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(A) Convgrsion of Chapter 11 or Chapter 12 (Case.

Unless the court directs‘otherwise, if a chapter 11 or

chapter 12 case is cbnverted to‘chépﬁér 7. the debtor in

possession or, if the _debtor i?ﬂynot _a debtor in

possession, the trustee serving at the time of

conversion, shall:

(i) not later than 15 days after conversion of the

case, file a schedule of unpaid debts incurred after

the filing of the petition and before conversion of

the case, including the name and address of each

holder of a claim: and

(ii) not later than 30 days after conversion of

the case, file and transmit to the United States

trustee a final feport and account;

(B). Converéion of Chapter 13 Case. Unless the court

directs otherwise , if a chapter 13 case is converted to

chaptexr 7,

(i) the debtor, not later thén 15 days after

conversion of the case, shall file a schedule of

unpaid debtg incurred after the filing of the petition

and before conversion of the case, including the name

W

and address\of éach holder of a claim; and

(ii) the trustee, not later than 30 days after

conversion of the case, shall file and tfansmit to the

United States trustee a final report and account;
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58

59

60

61
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(C) Conversion After Confirmation of a Plan. Unless

the court orders otherwise, if a chapter 11, chapter 12,

. . L - s &
L or Ychapter 13 case is converted' to chapter 7 after

confirmation of a plan, the debtor shall file:
~ (i) a schedule of property not listed in the final
report and account acquired after the filing of the

1%

petition but before conversion, except if the case is

converted from chapter 13 to chapter 7 and § 348 (f) (2)

does not apply;

(ii) a schedule of unpaid debts not listed in the

final report and account incurred after confirmation

but before the conversion: and

(iii a_ schedule of executor contracts and

unexpired leases entered into or assumed after the

filing of the petition but before conversion.

D) Transmission to United States Trustee. The clerk

shall forthwith transmit to the United States trustee a

copy of every schedule filed pursuant to Rule 1019(5).

e _ e ‘ _
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original case. Similarly, the phrase ‘'"original
petition" is deleted because ‘it erroneously implies
that there is a second petition with respect to a
‘converted “‘case. + See § 348 of the Code

Rule 1020, Eiectionito be Considered a
Small Business in a Chapter 11

Reorganization Case
e e T

In a chapter 11 reoérganization case, a debtor that is a

small business may elect to be considered a small business by

filing a'written statement of election not later than 60 days

after the date of the order for relief or by - a later date as

the court, for cause, may fix.
COMMITTEE NOTE
This rule is designed to implement

§§ 1121 (e) and 1125(f) that were added to the Code by
the Bankruptcy Reform Act of 1994.

Rule 2002. Notices to Creditors, Equity Security
Holders, United States, and United States Trustee

(a) TWENTY-DAY NOTICES TO PARTIES IN INTEREST. Except
as provided in subdivisions (h), (i), and (1) of this rule,
the clerk, or some other persen as the court may direct,
shall give the debtor, the trustee, all creditors and
indenture trustees at least ﬁee—%ess—%haﬁ 20 days’' days
notice by mall of:

(1) the meeting of creditors under pursuant—te § 341

or § 1104 (b) of the Code;

* * % %

(n) CAPTION. The caption of every notice given under
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this rule shall comply with Rule 1005. The caption of every

notice reguired to be qlven by the debtor to a creditor

shall 1nclude the 1nformatlon requlred to be in the notice

by § 342(0) of the Code.

COMMITTEE NOTE

Paragraph (a) (1) is amended to include notice of a
meeting of creditors convened under § 1104 (b) of the
Code for the purpose of electing a trustee in a chapter
11 case. The c¢ourt for cause shown may order the 20-
day period reduced, pursuant to Rule 9006 (c) (1) .

Subd1v151on (n) is amended to conform to the 1994
amendment to § 342 of the 'Code. As provided in §
342 (c), the failu¥e of a notice given by the debtor to
a creditor to contain the information required by §
342 (c) does not 1nva11date the legal effect of the
notice.

Rule 2007.1. Appointment of Trustee or
Examiner in a Chapter 11 Reorganization Case

(a) ORDER TO APPOINT TRUSTEE OR EXAMINER. In a chapter
11 reorganization case, a'motion for an order to appoint a
trustee or an examiner pufsﬁaﬁ%—%e under § 1104 (a) or §
330644k 1104 (c) of the Code shall be made in accordance
with Rule 9014.

(b) ELECTION OF TRUSTEE.

(1) Request’forAan Election. A request to convene a

1

meeting of credltors for the purpose of electing a
trustee in a chapter 11 reorganlzatlon case shall be

filed and transmltted to the United States trustee in

accordance with Rule 5005 within the time prescribed by

1104 (b) of the Cede: Pendin court approval of the

7
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person elected, any person appointedvby the United
States trustee under § 1104 (d) and approved in
accordance with subdivision ﬂcz of this rule shall

serve as trustee. . : '

2) Manner of Election and Notice. 2An election of a

.Code shall‘be conducted

in the manner provided in Rules'§003(b)(3) and 2006.

I )

Notice of the meeting of creditors convened under §

1104 (b) shall be given as provided in Rule 2002. The

United States trustee shall preside at the meeting. A

proxy for the purpose of voting in the election may be

solicited only by a committee of creditors appointed

under § 1102 of the Code or by any other party entitled

to solicit a proxy pursuant to Rule 2006.

(3) Appointment and Resolution of Disputes. If it

is not necessary to resolve a dispute regarding the

election or if the court has resolved all such

disputes, the United States trustee shall promptly

appeoint the person elected to be trustee and file an

application for approval of the appointment in

accordance with subdivision (¢) of this rule. If it is

necessary to resolve a dispute regarding the election,

the United States trustee shall promptly file a report

informing the court of the dispute. Not later than the

date on which the report is filed, the United States

trustee shall mail a copvy of the report to any party in
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interest that has made a reguest to convene a meeting

under § 1104(b) or to receive a copy of the report, and

Lo any committee appointed under § 1102 of the Code.

Unless a motion for the resolution of the dispute is

filed not later than 10 days after the United States

trustee files the report, any person appointed by the

United States trustee under § 1104 (d) and approved in

accordance with gubdivision (c) of this rule shall

serve as trustee.

+b} (c) APPROVAL OF APPOINTMENT. An order approving

the appointment of a trustee glected under § 1104 (b) or

appointed under § 1104(d), or the appointment of an examiner
pursuant—te—53304+er under § 1104 (d) of the Code, shall be

made em+y on application of the United States trustees. The

application shall state stating the name of the person
appointed+—the—rames—of—the parties—ininterest—with—whom
%he—Uﬁi%eé—S%aEes—%fﬁs%ee—eeﬁsu%%eéffegafé}ﬁgeehe
appeirtmenty and, to the best of the applicant’s knowledge,
all the person’s connections with the debtor, creditors, any
other parties in interest, their respective attorneys and
accountants, the Unitgd States trustee, and persons employed
in the office of the United States trustee. Unless the
person has been elected‘underug 1104 (b), the application
shall state the names of thg‘parties in _interest with whom

the United States trustee consulted regarding the
appointment. The application shall be accompanied by a
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§erified statement of the person appointed setting forth the
person’s connections with the debtor, creditors, any other
party in interest; their respeétiﬁe attorneys and
accountants, the United States trustee, and any person
empldyed in the office Of the United Stétes trustee.

GOMMITTEE: NOTE ;.

il

o

/f N

This rule is added to implement the 1994 amendments
to § 1104 of the Code regarding the election of a
trugtee in a chapter 11 case.

This rule requires the United States
trustee to file an application for court approval of
the appointment of the elected person in accordance
with Rule 2007.1(c). Court approval is necessary
primarily because of the requirement under § 1104 (b)
that the person be disinterested.

The procedures for reporting disputes
to the court derive from similar provisions in Rule
2003 (d) applicable to chapter 7 cases. An election may
be disputed by a party in interest or by the United
States trustee. For example, if the United States
trustee believes that the person elected is ineligible
to serve as trustee because the person is not
"disinterested," the United States trustee may file a
report disputing the election.

The word "only" is deleted from subdivision (b),
redesignated as subdivision (c¢), to avoid any negative
inference with respect to the availability of
procedures for obtaining review of the United States
trustee’s acts or failure to act .pursuant to Rule 2020.

Rule 3014. Election Pursuant—teo Under § 1111 (b)
by Secured Creditor in Chapter 9
Municipality or amd Chapter 11
Reorganization Case €Cases
1 An election of application of § 1111(b) (2) of
2 the Code by a class of secured creditors in a

3 chapter 9 or 11 case may be made at any time prior
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to the conclusion of the hearing on the disclosure
statement or within such later time as the court

may fix. If the disclosure statement is

cpn@itionallv approveq pursuant to Rule 3017.1,

and a final hearing on the disclosure statement is

not held, the election Qf application of

§ 1111 (b) (2) may be made not later than the date

fixed pursuant to‘Rule 3017.1(a) (2) or another

date the court may fix. The election shall be in

writing and signed unless made at the hearing on
the disclosure statement. The election, if made
by the majo?ities required by § 1111 (b) (1) (A) (i),
shall be binding on all members of the class with
respect tO'thé plan.
'COMMITTEE NOTE
This amendment provides a deadline for

electing application of § 1111(b) (2) in a small
business case in which a conditionally approved

disclosure statement is finally approved without a
hearing.

Rule 3017. Court Consideration of
Disclosure Statement in Chapter 9 Municipality and
Chapter 11 Reorganization Cases

(a) HEARING ON DISCLOSURE STATEMENT AND

OBJECTIONS FHERETO. Except:as provided in Rule

3017.1, after a disclosure statement is filed in
accordance with Rule 3016 (b) Feitewing—thefiling
e lisel - {ded—inRul
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3036+e}, the court shall hold a hearing on =net
+ess—thar at least 25 days days’ notice to the
debtor, creditors, equity security holders and
other parties in interest as provided in Rule 2002
to consider sweh the disclosd%e'statement and any
objections or mpgificationsfpﬁgyeto. The plan and
the disclosure statement shall be mailed with the
nopice of the hearing only to the debtor, any
trustee or committee appointed under the Code, the
Securities and Exchange Commission, and any party
in interest who requests in writing a copy of the
statement or plan. Objections to the disclosure
statement shall be filed and served on the debtor,
the trustee, any committee appointed under the
Code, and any sueh other entity as—may—be
designated by the court, at any time before the

disclosure statement is approved prier—te—approvalt
ef—the-diseleosure—statement or by swek an earlier

date as the court may fix. 1In a chapter 11
reorganization case, every notice, plan,
disclosure statement, and objection required to be
served or mailed pursuant to this subdivision
shall be transmitted to the United States trustee
within the time provided in this subdivision.

(b) DETERMINATION ON DISCLOSURE STATEMENT.

Following the hearing the court shall determine
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whether the disclosure statement should be
approved.
(c) DATES FIXED FOR VQTING ON PLAN AND
CONFIRMATION. On or‘before approval of the
disclosure statement, the court shall fix a time

within which the holders of claims and interests

- may accept or reject the plan and may fix a date

fo? the hearing on confirmation.

(d? TRANSMISSION AND NOTICE TO UNITED STATES
TRUSTEE, CREDITORSL AND EQUITY SECURITY HOLDERS.
Upon er approval of a disclosure statement, uptess

-- except to the extent that the court orders

otherwise with respect to one or more unimpaired
classes of creditors or equity security holders+
== the debtor in possession, trustee, proponent of
the plan, or clerk as erdered—by the court orders

shall mail to all creditors and equity security

holders, and in a chapter 11 reorganization case

shall transmit to the Unitéd‘States trustee,
(1) the plan+ or a eeurt—approved court-approved
summary of the plan;
(2) the disclosure statement approved by the
court;
(3) notice of the time wi;hin which acceptances
‘and rejections of swekh the plan may be filed;

and
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(4) any swek other information as the court may

direct, including any court opinion ef—the—eeurt

approving the disclosure statement or a eeuxt
approved court-approved summary of the opinion.
In addition, notice of the time fixed for filing
objections and the hearing on confirmation shall
be mailed to alffcréditoré aﬁgféquity security
ho}ders in _accordance with pursuvant—+e Rule
2002 (b), and a form of ballot conforming to the

appropriate Official Form shall be mailed to

creditors and equity security holders entitled to

vote on the plan. Irn—the-evernt If the epinien—of
the court opinion is not transmitted or only a
summary of the plan is transmitted, the epinien—-ef
£he court opinion or the plan shall be provided on
request of a party in interest at the plan
proponent’s expense ef-the—propornent—ef—the pian.
If the court orders that the disclosure statement
and the plan or a summary of the plan shall not be
mailed to any unimpéired class, notice that the
class is designated in the plan as unimpaired and
notice of the name and address of the person from
whom the plan or summary of the plan and

disclosure statement may be obtained upon request

and at the plan proponent’s expense ef—the

proponent—ef—+thepilarn, shall be mailed to members
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of the unimpaired class together with the notice
of the time fixed for filing objections to and the
hearing on confirmation. For the purposes of this
subdivision, creditors and equity security holders
shall include holders of stock, bonds, debentures,
notes, and other securities of record on &t the
date the order approving the disclosure statement

is was entered or another date as the court may,

after notice and a hearing, for cause fix.

(e) TRANSMISSION TO BENEFICIAL HOLDERS OF
SECURITIES. At the hearing held pursuant to
subdivision (a) of this rule, the court shall
consider the procedures for transmitting the
documents and information required by subdivision
(d) of this rule to beneficial holders of stock,
bonds, debentures, notes, and other securities,
anrd determine the adequacy of the suekh procedures,
and enter any swek orders as the court deems

appropriate.

COMMITTEE NOTE

Subdivision (a) is amended to provide that
it does not apply to the extent provided in new
Rule 3017.1, which applies in small business
cases.

Subdivision (d) is amended to provide
flexibility in fixing the record date for the
purpose of determining the holders of securities
who are entitled to receive documents pursuant
to this subdivision. For example, if there may
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be a delay between the oral announcement of the
judge’s order approving the disclosure
statement and entry of the order on the court
docket, the court may fix the date on which the
judge orally approves the disclosure statement
as the record date so that the parties may
expedite preparation of the lists necessary to
facilitate the distribution of the plan,
disclosure statement, ballots, and other related
documents.

The court ‘may set a record date pursuant to
subdivision (d) only after notice and a hearing
as prov1ded in § 102(1) of the Code. Notice of
a request for an order fixing the record date
fmay be 1ncluded in the notice of the hearing to
consider approval of the disclosure statement
mailed pursuant to Rule 2002 (b).

If the court fixes a record date pursuant to
subdivision (d) with respect to the holders of
securities, and the holders are impaired by the
‘plan, the judge also should order that the same
record date applies for the purpose of
determining eligibility for voting pursuant to
Rule 3018(a).

Other amendments to this rule are stylistic.

Rule 3017.1 Court Consideration of
Disclosure Statement in a Small Business Case

(a) CONDITIONAL APPROVAL OF DISCLOSURE

STATEMENT. If the debtor is a small business and

has made a timely election to be considered a

small business in a chapter 11 case, the court

may, on application of the plan proponent,

conditionally approve a disclosure statement filed

in accordance with Rule 3016(b). On or before

conditional approval of the disclosure statement,

the court shall:
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(1) fix a time within which the holders of

claims and interests may accept or reject

the plan; .

(2) fix a time for filing objections to the

disclosure statement;

n

(3) fix a date for the hearing on final

approval4of the disclosure statement to be

. held if a timely objection is filed; and

(4) fix a date for the hearing on

confirmation.

(b) APPLICATION OF RULE 3017. Rule 3017(a),

(b), (c), and (e) do not apply to a conditionally

approved disclosure statement. Rule 3017(4d)

applies to a conditionally approved disclosure

statement, except that condiﬁional approval is

considered approval of the disclosure statement

for the purpose of applying Rule 3017(d).

(c) FINAL APPROVAL.

(1) Notice. Notice Qf the time fixed for
filing objections and the hearing to consider
final approval of the disclosure statement shall

be given in accordance with‘Rule,ZOOZ and may be

combined with notice of the hearing on

confirmation of the plan.

(2) Objections. Obijections to the

disclosure statement shall be filed, transmitted
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to the United States truétee, and served on the

débtor, the trustee, any committee appointed

under the Code and any other entity designated

by the court at any time before final approval

of the disclosure statément or by an earlier

date as the court may fix.

LR

(3) Hearing. If a timely obijection to the

disclosure statement is filed, the court shall

hold a hearing to consider final approval before

or combined with the hearing on confirmation of

the plan.
COMMITTEE NOTE

This rule is added to implement §
1125(f) that was added to the Code by the
Bankruptcy Reform Act of 1994.

The procedures for electing to be
considered a small business are set forth in
Rule 1020. If the debtor is a small
business and has elected to be considered a
small business, § 1125(f) permits the court
to conditionally approve a disclosure
statement subject to final approval after
notice and a hearing. If a disclosure
statement is conditionally approved, and no
timely objection to the disclosure statement
is filed, it is not necessary for the court
to hold a hearing on final approval.

Rule 3018. Acceptance or Rejection of Plan
in a Chapter 9 Municipality or
a Chapter 11 Reorganization Case

N B

e

(a) ENTITIES ENTITLED TO ACCEPT OR REJECT PLAN; TIME
FOR ACCEPTANCE OR REJECTION. A plan may be accepted or

rejected in accordance with § 1126 of the Code within the
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time fixed by the court pursuant to Rule 3017. Subject to
subaivieion (b) of.this rule, an equity security holder or
credltor whose clalm is based on a. securlty of record shall
not be entltled to accept or feject a. plan unless the equity
securlty holder or creditor 1s the holder of record of the

" !

security on the date the order approving the disclosure

statement is entered or on another date fixed by the court,

for cause, after notice end a hearinq, For cause shown, the
court after notice(end hearing may permit a creditor or
equity security holder to change er withdraw an acceptance
or rejeetion. Notwithstanding objection to a claim or
interest, the court after notice and hearing may temporarily
allow the claim or interest in an amount which the court
deems proper for the purpose of accepting or rejecting a

plan.

il****
COMMITTEE NOTE

Subdivision (a) is amended to provide flexibility
in fixing the record date for the purpose of
determining the holders of securities who are entitled
to vote on the plan. For example, if there may be a
delay between the oral announcement of the judge’s
decision approving the disclosure statement and entry
of the order on the court docket, the court may fix the
date on which the judge orally approves the disclosure
statement as the record date for voting purposes so
that the parties may expedite preparation of the lists
necessary to facilitate the distribution of the plan,
disclosure statement, ballots, and other related
documents in connection with the solicitation of votes.

The court may ‘set a record date pursuant to
subdivision (a) only after notice and a hearing as
provided in § 102(1) of the Code. Notice of a request
for an order fixing the record date may be included in
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the notice of the hearing to consider approval of the
disclosure statement mailed pursuant to Rule 2002 (b).

If the court fixes the record date for voting
purposes, the judge also should order that the same
record date shall apply for the purpose of distributing
the documents required to be distributed pursuant to
Rule 3017(d). | ‘

Rule 3021. Distribution Under Plan

After confirmation of a plan, distribution shall be

made to creditors whose claims have been allowed, to
interest holders efsteock—bonds,—debentures —notes —and

] s e ; ] . e e
ééﬁ%fébﬁ%éeﬁ—whese—e%aéms—ef—eqﬁé%y—seeaféey whose interests
have not been disallowed, and to indenture trustees who have
filed claims pursuant to Rule 3003 (c) (5) arnd-—whiek that have

been allowed. For the purpose of this rule, creditors

include holders of bonds, debentures, notes, and other debt

{

3 3 07

o

i

10

11

- 12

13

securities, and interest holders include the holders of

stock and other equity securities, of record at the time of

commencement of distribution unless a different time is

fixed by the plan or the order confirming the plan.

COMMITTEE NOTE

This rule is amended to provide flexibility in
fixing the record date for the purpose of making
distributions to holders of securities of record. 1In a

3 71 3

large case, it may be impractical for the debtor to
determine the holders of record with respect to
publicly held securities and also to make distributions
to those holders at the same time. Under this
amendment, the plan or the order confirming the plan
may fix a record date for distributions that is earlier
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than the date on which distributions commence.

This rule also is amended to treat holders of
bonds, debentures, notes, and other debt securities the
‘same as any other creditors by prov1d1ng that they
shall receive a 'distribution only if their claims have
been allowed. Flnally, ‘the amendments clarify that
distributions are to be nade‘'to all’ interest holders --
not only those that are within the definition of
"equity security holders" under § 101 of the Code --
whose interests have not been disallowed.

. Rule 8001. Manner of Taking Appeal;
Voluntary Dismissal

{(a) APPEAL AS OF RIGHT; HOW TAKEN. An appeal from a
£irmat judgment, order, or decree of a bankruptcy judge to

a district court or bankruptcy appellate panel as permitted

by 28 U.S.C. § 158(a) (1) or (a)(2) shall be taken by filing
a notice of appeal with the clerk within the time allowed by

Rule 8002. An appellant’s failure Faiture—of—an—appeiiant

to take any step other than #ke timely filing ef a notice of

apbeal does nof affect the validity of the appeal, but is
ground oniy fof such action as the district court or
bankfuptcy appellate panel deems appropriate, which may
include dismissal ofrthé appeal. The notice of appeal shall
(1) conform substantially to the appropriate Official Form,
(2) shall contain the names of all parties to the judgment,
order, or decree appealed from and the names, addresses, and
telephone numberé of their regpective attorneys, and (3) be
accompanied by the prescribedvfge. Each appellant shall
file a sufficient number of copies of the notice of appeal

to enable the clerk to comply promptly with Rule 8004.
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(b) APPEAL BY LEAVE; HOW TAKEN. An appeal from an
interlocutory judgment, order, or decree of a bankruptcy
judge as permitted by 28 U.S.C. § 158(a)(3) shall be taken
by filing a ndticefof appeal, as prescribed in subdivision
(a) of this rule, accompanied by a motion for leave to
appeal prepared in acgordance with ggle 8003 and with proof

of service in accordance with Rule 8008.

* % *x % %

o

(e) ELECTION TO HAVE APPEAL HEARD BY THE DISTRICT COURT

fitedbefore—the-txransmittalof the record pursuant—toRule
By o 3 E the £i14 c o : .
appeat—whiehever—is—3dater- An election to have an appeal

heard by the district court under 28 U.S.C. § 158(¢) (1) may

be’made only by a statement of election contained in a

separate writing filed within the time prescribed by 28

U.S.C. § 158 (c) (1)

COMMITTEE NOTE

This rule is amended to conform to the Bankruptcy
Reform Act of 1994 which amended 28 U.S.C. § 158. As
amended, a party may -- without obtaining leave of the
court -- appeal from an interlocutory order or decree
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of the bankruptcy court issued under § 1121 (d) of the
Code increasing or reducing the time periods referred
to in § 1121. .

Subdivision (e) is amended to provide the
procedure for electing under 28 U.S.C. § 158(c) (1) to
have .an appeal heard by the district court.,

Rule 8002. Time for Filing Notice of Appeal
* %k * K &
(C)J'EXTENSION OF TIME FOR APPEAL.
A_L The bankruptcy judge may extend the
time for flllng the notice of appeal by any party
e od . 1 20 4 g 3
. . o . ; . bed ]

£his—ruie , unless the iudqment,'order, or decree

appealed from:

(A) grants relief from an automatic stay

under § 362, § 922, § 1201, or § 1301;

(B) authorizes the sale or lease of

property or the use of cash collatéral

under § 363;

C) authorizes the obtaining of credit

under § 364;
D) authorizes the assumption or assignment
of an e#écutorz contract or unexpired lease
under § 365;

(E) approves a disclosure statement under §

1125, or;
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(F)'confirms a plan under § 943, § 1129, §

1225, or § 1325 of the Code.
(2) A request to extend the time for filing
a notice of appeal must be made by written motion

filed beforé the time for filing a notice of

appeal has expired, exceptf;hat such a motion

filed not later reguest—made—no—meore than 20 days

* after the expiration of the time for filing a

notice of appeal may be granted upon a showing of

excusable neglect iftheJFudgment—or—oxrdex

ehapter—of—the—Ceder- An extension of time for

filing a notice of appeal may not exceed 20 davs

from the expiration of the time for filing a

notice of appeal otherwise prescribed by this rule

or 10 davs from the date of entrv of the order

granting the motion, whichever is later.

COMMITTEE NOTE

Subdivision (¢) is amended to provide that
a request for an extension of time to file a
notice of appeal must be filed within .the
applicable time period. This amendment will avoid




74

uncertainty as to whether the mailing of a motion
or an oral request in court is sufficient to
‘request an extension of time, and will enable the
court and the parties in interest to determine
solely from the .court records whether a timely
request for an extens1on has been made.

The amendments also give the court
discretion to permit.a party to file a notice of
appeal more than 20 days after expiration of the
time to appeal»otherw1se prescribed, but only if
the motion was timely filed and the notice of
appeal .is filed: within a period not exceeding 10
days after entry of the order extending the time.

" This amendment is des1gned to protect parties that
file timely motions to extend the time to appeal
from the harshness of, the present rule as
demonstrated ‘in' In re Mouradick, 13 F.3d 326 (9th
Cir. 1994), where the court held that a notice of
appeal flled within the 3-day period expressly
prescrlbed by.an order granting a timely motion
for an extension of time did not confer
jurisdiction 'on:the appellate gourt because the
notice of appeal was not filed within the 20-day
period specified in.subdivision (c).

The subdivision is amended further to
prohibit any extension of time to file a notice of
appeal -: even if the motion for an extension is
filed before the expiration of the original time
to appeal -- if the order appealed from grants
relief from the automatic stay, authorizes the
sale or lease of property, use of cash collateral,
obtaining of credit, or assumption or assignment
of an executory contract or unexpired lease under
§ 365, or approves a disclosure statement or
conflrms a plan. These types of orders are often
relied upon 1mmed1ately after they are entered and
should not be reviewable on appeal after the
expiration of the original appeal period under
Rule 8002(a) and (b).

Rule 8020. Damages and Costs for Frivolous Appeal

I1f a district‘cdurt or bankruptcy appellate panel
determines that an appeal from an order, judgment, or
decree of a bankruptcy judge is frivolous, it may,
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after a separately filed motion or notice from the

district court or bankruptcy appellate panel and.

reasonable opportunity to respond, award just damages

and single or double costs to the appellee.

COMMITTEE NOTE

This rule is added to clarify that a district
court hearing an ‘appeal, or a bankruptcy appellate
panel, has the authority to award damages and costs to
an appellee if it finds that the appeal is frivolous.
By conforming to the language of Rule 38 F.R.App.P.,
this rule recognizes that the authority to award
damages and costs in connection with frivolous appeals
is the same for district courts sitting as appellate
courts, bankruptcy appellate panels, and courts of
appeals.

Rule 9011. Signing amd of Papers; Representations to
the Court; Sanctions; Verification

and Copies of Papers

(a) SIGNATURE. Every petition, pleading, written
motion and other paper served—eor—filed in a-case—under—the

babal £ £
LS4 S 1 n g T

Cad P
S WS NAN Nt

<y epresented-by—an—attormey, except
a list, schedule, or statement, or amendments thereto, shall
be signed by at least one attorney of record in the

attorney’s individual name, or, if the party is not

represented by an attorney, shall be signed by the party.

i PN NP "nirmlbare ahad ]
Ao S S 2 A . ¥ 3= Y% Ay i 3 1 = g vy =

Each paper shall state the signer’s address and telephone

number, if any. The—signature—of—an attorneyora—party



13

14

15

16

17

18

19

20

21

22

23

24

25

26

27

28

29

30

31

32

33

34

35

36

37

38

a~éeeﬁmeﬁe—és—ﬁeé—ségﬁeér—%e An unsigned paper shall be
stricken unless it—is—sigred—promptliy—after—the omission of
the signature is corrected promptly after being called to
the attention of the persen—whese sigrature—isreguired
attorney or party. %%—a4éeeﬁmeﬁ%—és—ségﬁeé—éﬁ—¥ée%a%éeﬁ—e§

(b) REPRESENTATIONS TO THE COURT. By .presenting to the

court (whether by signing, filing, submitting, or later

advocating) a petition, pleading, written motion, or othexr

paper, an attorney or unrepresented party is certifying that

to the best of the person’s knowledge, information, and

belief, formed after an inquiry reasonable under the
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(1) it is not being presented for any improper

purpose, such as to harass or to cause unnecessary

delay or needless increase 'in the cost of litigation:

{2) the claims, defenses, and other legal

contentions therein are warranted by existing law or by

a nonfrivolous argument for the extension,

modification, or reversal of existing law or the

establishment of new law;

{3) the allegations and cther factual contentions

have evidentiary support or, if specificallyv so

identified, are likelv to have evidentiary support

after a reasonable opportunity for further

investigation or discovery: and

(4) the denials of factual contentions are

warranted on the evidence or, if specificallyv so

identified, are reasonably based on a lack of

information or belief,

(c) SANCTIONS. If, after notice and a reasonable

opportunity to respond, the court determines that

subdivision (b) has been violated, the court may, subiect to

the conditions stated below, inmpose an appropriate sanction

upon the attorneys, law firms, or parties that have violated

subdivision (b) or are responsible for the violation.

(1)  How Initiated.

() By Motion. A motion for sanctions
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under this rule shall be made‘separately from

other motions or reguests and shall describe the

.specific conduct alleged to violate subdivision

{b). It shall be served as provided in Rule 7004.

The motion for sanctions may not be filed with or
presented to the court unless, within 21 days

after sexrvice of the motion (or such other period

.as the court may prescribe), the challenged paper,

claim, defense, contention, allegation, or denial

is not withdrawn or appropriately corrected,

except that this limitation shall not apply if the

conduct alleged is the filing of a petition in

violation of subdivision (b). If warranted, the

court may award to the party prevailing on the

motion the reasonable expenses and attorney’s fees

incurred in presenting or opposing the motion.
Absent exceptional circumstances, a law firm shall
be held jointly responsible for violations
committed by its partners, associates, and
employees.

(B) On Court’s Initiative. On its own

initiative, the court may enter an order
describing‘the specific conduct that appears to
violate subdivision (b) and directing an attorney,
law firm, or party to show cause why it has not
violated subdivision (b) with respect thereto.
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(2) Nature of Sanction; Limitations. A sanction -

 imposed for violation of this rule shall be limited to

what is sufficient to deter repetition of such conduct

or comparable conduct by others similarly situated.

Subject to the limitations in'éubparaqranhs‘(A)‘ahd

(B). the sanction may consist of, or include,

4

directives of a nonmonetary nature, an order to pay a

penalty into court, or , if imposed on motion.and

warranted for effective deterrence, an order directing

payment to the movant of some or all of the reasonable

attorneys’ fees and other expenses incurred as a direct

reéult of the violation.

(A) Monetary sanctions may not be awarded

against a represented party for a violation of

subdivision (b) (2).

(B) Monetary sanctions may not be awarded

on the court’s initiative unless the court issues

its order to show cause before a voluntary

dismissal or settlement of the claims made by or

against the party which is, or whose attornevs

are, to be sanctioned.

{3) Order. When imposing sanctions, the court

shall describe the conduct determined to constitute a

violation of this rule and explain the basis for the

sanction impoged.
(d) INAPPLICABILITY TO DISCOVERY. Subdivisions (a).
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through (c) of this rule do not apply to disclosures and

discovery requests, responses, objections, and motions that

*

are subject to the provisions of Rules 7026‘throuqh 7037.

B+ (e) VERIFICATION; Eicepp as otherwise specifically

prgvided by thése‘rulés,‘ﬁapérg fiiéd ih a casé ﬁﬁder the

Code need not be verified. Whenever verification is
. PR T -

, A o - . LA R ' ! .
required by these rules, an unsworn declaration as

provided in 28 U.S.C. § 1746 ségisfiés the requirement of
P | ’ ’ L ' b "
verification.

+er fff COPIES OF SIGNED OR VERIFIED PAPERS. When
these rules require copies of a signed or verified paper, it
shall suffice if the original is éigned or verified and the

copies are conformed to the original.

COMMITTEE NOTE

This rule is amended to conform to the 1993
changes to F.R.Civ.P. 11. For an explanation of these
amendments, see the advisory committee note to the 1993

amendments to F.R.Civ.P. 11.

The "safe harbor" provision contained in
subdivision (c) (1) (A), which prohibits the filing of a
motion for sanctions unless the challenged paper is not
withdrawn or corrected within a prescribed time after

service of the motion, does not apply if the challenged

paper is a petition. The filing of a petition has
immediate serious consequences, including the
imposition of the automatic stay under § 362 of the
Code, which may not be avoided by the subseqguent
withdrawal of the petition. In addition, a petition
for relief under chapter 7 or chapter 11 may not be
withdrawn unless the court orders dismissal of the case
for cause after notice. and a hearing.
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Rule 9015. Jury Trials

(a) APPLICABILITY OF CERTAIN FEDERAL RULES OF CIVIL

PROCEDURE . Rules 38, 39, and 47-51 F.R.Civ.P., and Rule

81(c) F.R.Civ.P. insofar as it applies to jury trials, apply

in cases and proceedings, except that a demand made pursuant

to Rule 38(b) F.R.Civ.P. shall be filed in accordance with

Rule 5005.

(b) CONSENT TO HAVE TRIAI, CONDUCTED BY BANKRUPTCY

JUDGE. If the right to a jury trial applies, a timely

demand has been filed pursuant to Rule 38(b) F.R.Civ.P., and

the bankruptcy judge has been specially designated to

conduct the +dury trial, the parties may consent to have a

dury trial conducted by a bankruptcy fudge under 28 U.S.C. §

157 (e) by jointly or separately filing a statement of

consent within any applicable time limits specified by local

rule.

COMMITTEE NOTE
This rule provides procedures relating to jury
trials. This rule is not intended to expand or create

any right to trial by jury where such right does not -
otherwise exist.

Rule 9035. Applicability of Rules in Judicial
Districts in Alabama and North Carolina

In any case under the Code that is filed in or
transferred to a district in the State of Alabama or the

state of North Carolina and in which a United States trustee
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is not authorized to act, these rules apply to the extent

that they are not inconsistent with any federal statute £he

Cede effective in the case.

COMMITTEE NOTE

Certain statutes that are not codified in title 11
or title 28 of the United States Code, such as § 105 of
the Bankruptcy Reform Act of 1994, Pub. L. 103-394,
relate to bankruptcy administrators in the judicial
districts of North Carolina and Alabama. This
amendment makes it clear that the Bankruptcy Rules do
not apply to the extent that they are inconsistent with

.these federal statutes.

Information Items

‘Status of Matters Under Consideration

1. Proposed Uniform Numbering System for Local
Bankruptcy Rules

Proposed amendments to Bankruptcy Rules
9029 and 8018 that require local rules to
conform to any uniform numbering system
prescribed by the Judicial Conference of
the United States have been promulgated by
the Supreme Court and, in the absence of
Congressional action, will become effective
on December 1, 1995.

At the Standing Committee’s request, the
Advisory Committee -- through the efforts
of its Subcommittee on Local Rules and with
support from the Bankruptcy Judges Division
of the Administrative Office -- has
developed a preliminary draft of a uniform
numbering system for local bankruptcy rules
that coordinates with the numbering system
of the Federal Rules of Bankruptcy
Procedure.

The preliminary draft of the proposed local
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“.rule numbering system uses the four-digit

national Bankruptcy Rule numbers followed
by a dash and a numeral to identify the
topic that relates to the national rule.

"Local rules that do not relate to specific

national rules have been assigned numbers
that relate to the part of the Bankruptcy
Rules (Parts I - IX) to which the local
rule seems most closely related, but the
four-digit prefix is not related to any
specific national rule.

The preliminary draft of the proposed
uniform numbering system was published in
November 1994 with a request for comments
by March 15, 1995. The published draft was
accompanied by a memorandum containing a
detailed explanation of the proposed system
and a description of the methodology used
to develop the system.

The Committee received 12 letters
commenting on the proposed numbering system
and one oral comment from a former Advisory
Committee member and reporter. The
comments were generally favorable (except
for two letters that disapproved of both
the proposed system and the entire concept
of uniform numbering), but most letters
contained suggestions for some
modification.

As a result of the comments received and
further consideration by the Subcommittee
on Local Rules, the Advisory Committee
decided to amend the preliminary draft of
the proposed numbering system by deleting
all references to subdivisions of national
rules. The Committee also voted to include
cross-references to make the system easier
to use. The Committee approved the
proposed numbering system subject to these
changes. Another draft, excluding
subdivisions and including cross-
references, is being prepared for
consideration by the Advisory Committee at
its September 1995 meeting.

Alternative Dispute Resolution.

The Subcommittee on Alternative Dispute
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Resolution met in Chicago on May 24, 1995,
to discuss possible amendments to the rules
relating to the use of mediation and other
alternative dispute resolution techniques.
In particular, suggested amendments to
Bankruptcy Rule 9019, (Compromise and
Arbltratlon) were cons1dered

3. Off1c1al Bankruptcy Forms .

'The‘Subcommlttge‘on Forms met in Chicago on

May: 25, 1995, to continue its work
reviewing the Official Bankruptcy Forms
with a view toward simplifying language and
making them more understandable to the
general public.

B. Other Matters.

1. Long-Range Planning.

Attachments:

The Subcommittee on Long-Range Planning,
together with the Federal Judicial Center,
has conducted a survey designed to
determine whether members of the bench and
bar believe that the Bankruptcy Rules need
fundamental and thorough reorganization or
only focussed attention in discrete problem
areas. Preliminary results of the survey
indicate no strong demand for complete
restructuring, but a‘'desire to improve the
rules in the area of motion practice and
the interplay between Part VII (adversary
proceedings) and Part IX (general
provisions) .

Draft of minutes of Advisory Committee meeting of

March 30-31,

1995.
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DRAFT

ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of March 30-31, 1885
Lafayette, Louisiana

Minutes

The Advisory Committee on Bankruptcy Rules met in the
Lafayette Hilton Hotel in Lafayette, Louisiana, March 30-31,
1995. The following members were present:

Bankruptcy Judge Paul Mannes, Chairman

Circuit Judge Alice M. Batchelder

District Judge Adrian G. Duplantier

District Judge Eduardo C. Robreno

Honorable Jane A. Restani, United States Court
of International Trade

Bankruptcy Judge Donald E. Cordova

Bankruptcy Judge Robert J. Kressel

Bankruptcy Judge James W. Meyers

Kenneth N. Klee, Esquire

J. Christopher Kohn, Esquire, United States
Department of Justice

Leonard M. Rosen, Esquire

Gerald K. Smith, Esquire

Henry J. Sommer, Esquire

Professor Charles J. Tabb

Professor Alan N. Resnick, Reporter

Joseph Patchan, Director, Executive Office for United States
Trustees, and R. Neal Batson, Esquire, were unable to attend.

The following representatives of the Committee on Rules of
Practice and Procedure also attended:

District Judge Alicemarie H. Stotler, Chair
District Judge Thomas S. Ellis, III, liaison to the Advisory
Committee

. The following additional persons attended the meeting:
Judge Edward Leavy, United States Court of Appeals for the Ninth
Circuit and former chairman of the Advisory Committee; Richard G.
Heltzel, Clerk, United States Bankruptcy Court for the Eastern
District of California; Patricia 8. Channon and James H.
Wannamaker, Bankruptcy Judges Division, Administrative Office of
the United States Courts; Mark D. Shapiro, Rules Committee
Support Office, Administrative Office of the United States
Courts; and Elizabeth C. Wiggins, Federal Judicial Center.

The following summary of matters discussed at the meeting
should be read in conjunction with the various memoranda and
other written materials referred to, all of which are on file in

_S(\—mn‘o(—
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the office of the Secretary to the Committee on Rules of Practice
and Procedure. Unless otherwise indicated, all memoranda
referred to were included in the agenda book for the meeting.

Votes and other action taken by‘the Advisory Committee and
assignments by the Chairman appear in bold.

INTRODUCTORY MATTERS

The Chairman introduced Judge Leavy, the former chairman of
the Advisory Committee. The Chairman also welcomed Judge Stotler
and Judge Ellis to the meeting. The Committee approved a
resolution of thanks to the host committee 6haired by Bankruptcy
Judge Gerald H. Schiff.

Minutes of Previous Meetings. Mr. Klee moved to approve the
minutes of the September 1994 and December 1994jmeetings with the
substitution of the word "March" for "Februéry" in the second
line of page 9 of the September minutes. The Committee approved
the minutes, as amended, without dissent.

Standing Committee Meeting. The Reporter stated that the
Standing Committee had ratified the three suggested interim rules
approved by the Advisory Committee at its December meeting. The
suggested interim rules were distributed to the courts with a
letter dated January 17, 1995, from Jﬁdges Stotler and Manhes.
The amendments to the Official Forms to conform to the Bankruptcy
Reform Act of 1994 were approved by the Standing Committee in
January and by the Judicial Conference on March 14,

The Reporter séid the Standing Committee thought the
Advisory Committee’s request for authority to approve future
increases in dollar amounts on the Offiqial,Bankruptcy Fdrms was
premature because the next thfee-year adjustment required by 11
U.S.C. § 104(b), as amended, is not due until 1998. Since the
statute requifes that the Judidial Conference adjust the dollar
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amounts in several sections of the Bankruptcy Code after public

notice, revision of the Official Forms can be included in the

same resolution presented to the Conference. Judge Stotler asked

that the Advisory Committee monitor the matter of the dollar

adjustments.

Advis

The Reporter said the_§tanding’Commiptee agreed to the
ory Committee’s request to communicate directly with the

Bankruptcy Review Commission. In addition, members of the

Advis
Profe
Study
Plann
self-

comme
2002,
were

propo
Febru
by th
distr
consu
submi

propo

of Ra
State
Bar A
Feder

ory Committee were invited to communicate directly with

ssor Thomas E. Baker concerning their response to the Self-
~of Federal Judicial Rulemaking undertaken by the Long Range
ing Subcommittee of the Standing Committee. Copies of the:
study were distributed at the meeting.

RULES

Comments on Proposed Amendments. The Reporter reviewed the

nts on the proposed amendments to Rules 1006, 1007, 1019,
2015, 3002, 3016, 4004, 5005, 7004, 8008, and 9006, which
published in 1994. The first six letters commenting on the
sed amendments are discussed in the Reporter’s memorandum of
ary 28, 1995. The three comments received later are covered

e Reporter’s memorandum of March 15, 1995, which was
ibuted at the meeting. 1In addition, Bryan A. Garner,
ltant to the Style Subcommittee of the Standing Committee,
tted a number of suggestions for stylistic changes in the
sed amendments.

The Reporter recommended no action on the. general comments
ymond A. Noble, Director of Legal Affairs for the New Jersey
Bar Association; Robert L. Jones, III, President, Arkansas
5sociation} and Lee Ann Huntington, Chair, Committee on

al Courts, State Bar of California.




Susan J. Lewis, Legal Editor, Matthew Bender & Company,
Inc., pointed out a typographical error in the reference to Rule
3003 (c) (2) in the Committee Note tb‘théfprOPOSéd amendment to
Rule 2002(h).  The reference should be to Rule 3002{(c)(2). The
Advisory Committee agreed to make the correction.

' Glenn Gregorcy, Chief Deputy Clerk, United States Bankruptcy
Court for the District of' Utah, commented that the proposed
deletion of the words "and account" from Rule 2002 (f) (8) "does
nothing whatsoever" because, -he wrote, only one notice is sent
under the current rule in most courts. In other words, he
stated, in most districts, the trustee’s final report and the
final account are the same documeht. Jémes T. Watkins, who
stated that his law firmarepfesents 10 of thé'tcp 25 national
issuers of credit cards in their bankruptcy cases nationwide,
urged the Advisory Committee to abandon the proposed amendment.
He stated that his firm regularly reviews the trustee’s flnal
report and account in order to verlfy ‘that the stated
distributions have been received.

The Reporter said that, while Mr. Gregorcy assumes that the
trustee’s final report and account are one document in most
courts, Mr. Watkins’ comments indicate that there are two
separate documents -- both of which may be helpful to creditors.
After a brief discussion, the committee took no action on the two
comments. ' ’

Richard M. Kremen offered a redraft of the proposed
amendment to Rule 2002(h) on behalf of the Maryland Bar
Association Committee on Creditors’ Rights, Bankruptey, and
Insolvency. .Judge Batchelder stated that Mr. Kremen’s redraft
appeared preferable for clarity. The Reporter suggested revising
Mr. Kreémen’s redraft by substituting "under" for "pursuant to" in
line 11; moving the phrase "the court may," from line '12 to line
14 before the word "direct"; and substituting the phrase "mailed
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only to the entities listed in the preceding sentence" for the
phrase "limited as set forth above" in the final line. . Judge
Meyers moved the acceptance of Mr. Kremen’s redraft, as revised.
Mr. Rosen suggested changing the word "listed" in the reyision‘to
"gpecified.” Judge Meyers agreed to the change. The motion was

approved without dissent.

Mr. Kremen also suggested a change 1n the proposed amendment
to Rule 3002 in order to 1mp1ement the amendment to 11 U.S.C.
§ 502(b) (9) in the Bankruptcy Reform Act of 1994. The Reporter
presented an alternative amendment to Rule 3002. The Reporter
asked whether the revised amendments to Rules 3002 and 7004,
which was amended dlrectly by the Congress, should be publlshed
for comment. He sald he believes publication 1s not requlred
because the rev1s;ons just conform the rules to statutory changes
in the Bankruptcy Reform Act of 1994. The Ccmmlttee agreed.

Mary S. Elcano, Senior Vice President, General Counsel,
United States Postal Service, suggested that Rule 2002 be amended
to require service of a notice of dismissal on the debtor’s
employer and that Rule 7004 be revised to requlre service on the
particular department, office, or unit of an egency out of which
the debt in question arose. She stated this ie needed so the

i agency can locate the source of the debt and file a proof of

claim. The Reporter stated that the suggested change to Rule

' 2002 was unrelated to the proposed amendment published and would

. require separate publication. The Reporter stated that Ms.

Elcano's concern about locating'the source of a debt appeared to
relate to notice of the bankruptcy filing and of the meeting of
creditors pursuant to Rule 2002(a), not service of process under
Rule 7004. He recommended no action on these comments.

Commenting on the proposed amendment to Civil Rule 5(e), and
indirectly on a similar amendment to Rule 5005(a), as well as on
electronic filing in general, Patricia M. Hynes, Chair, Committee



on Federal Courts, Association of the Bar of the City of New
York, expressed concern about access to electronlc f111ng and
electronlc records, system compatrblllty, the authent1c1ty and
accuracy of electron;c records " The Reporter stated that the
Adv1sory Commlttee s Technology Subcommlttee had focused on these
same concerns in drafting the proposed amendment to Rule 5005 and
the accompanylng Commlttee Note. The proposed amendment mandates
publlc access by reference to 11'U S C. § 107. The Reporter
recommended no further actlon on Ms. Hynes’ comments.

The Reporter stated that he had rev1ewed Mr. Garner’ s
proposed styllstlc changes and had 1ncluded a number of the
suggestlons 1n a revised draft of the proposed amendments. Judge
Duplantler stated that "under" does not mean the same thing as
"pursuant to." The Reporter sald that’ a number of years ago the
Advisory Commlttee rejected the unlversal substltutlon of "under"
for "pursuant to." Judge Restani moved to approve the Reporter s
substitution of "under" for "pursuant to" in his revised draft
After further discussion of the proposed stylxstlc changes, the
Committee rejected the motion with two dlssentlng votes. Judge
Batchelder suggested that the Adv1sory Committee’s Style
Subcommittee cons1der the drafting tonventions used in the
proposed amendments to the Supreme Court Rules. The Chairman
requested that she review the proposed amendments to the Supreme

Court Rules.

The Advisory Committee then considered the Reporter’s
revised draft of each of the proposed amendments, including his
post - publlcatlon changes.

Rule 1006. Judge Duplantier suggested deleting "that is to
be" from lines 10-11 on page 1 of the Reporter’s revised draft.
After a discussion, he withdrew the motion. A motion to approve

the proposed amendment as published carried unanimously.
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Rule 1007. The Advisory Committee approved the proposed
amendment as published. The Committee subsequently agreed to
change "pursuant to" to "under”" in lines 25 and 26 on page 5.

Rule 1019. The Advisory Committee approved the prdppsed
amendment as published. The Advisory Committee deleted the part
of the Commlttee Note after “3002(c)(6)“ 1n line 3 on page 8 and
approved the remalnlng portlcn of the Commlttee the.

Rule 2002. Judge Meyers moved to retain "as the court may
direct" on lines 4-5 of page 8 rather than substituting "whom the
court directs." The Advisory Commitﬁee agreed. Mr. Smith moved
to accept the substitution of "at least 20 days’" for "not less
than 20 days" on lines 8-9. The motion carfied with one
dissenting vote. Judge Batchelder moved to accept each of the
changes suggested by the RepOrter and 1ncorporated in the revised
proposed amendments unless the Adv1sory Committee votes to make a
specific modification in the revised proposed amendments. The
Advisory Committee agreed. The Advisory Committee agreed to
substitute "that" for n‘who" on line 93 of page 13. Mr. Sommer
moved to substitute "under" for "pursuant to" on lines 102 and
103 of page 13 in order to track the language used in the
Bankruptcy Code for the appointment or election of a committee.
The motion carried by a vote of 5-3, The Advisory Committee
agreed to substitute "under" for "pursuant to" on lines 111, 112,
and 119 on page 14. The Advisory Committee agreed to retain
"pursuant to" rather than substituting "under" on lines 10 and 21
of page 9. It was moved to delegate to the Reporter to review
all of the revised proposed amendments and to use either
"pursuant to" or "under" as is consistent with the Bankruptcy
Code and to use "pursuant to" when the Code is not specific. The
motion passed by acclamation.

Rule 2015. There were no changes in the proposed amendment.



Rule’'3002(d). 'In response to the Advisory Committee’s
request, the Reporter prepared and dlstrlbuted a draft of a new
subsection (d). The new subsection’ would require a creditor that
tardily files a claim in a chapter 12 or chapter 13 case to mail
copies of the tardy claim to the trustee ‘and debtcr. The
Reporter stated that he prepared the draft to focus the
discussion but opposed the proposal‘because‘bf uncertaﬁnty about
the sanction for failing to give the notice. He said the new
subsection would require publication for comment.

The Reporter said that the debtor could provide for tardily-
filed claims in its plan and the trustee could‘periodically check

the claims register for tardy claims. Mr. Sommer stated that the

notice regquirement might create a new area of lltlgatlon. ‘He
said that, if a party learns about the bankruptcy, 1t should find
out about the deadlines, especially a party with an 1mportant
priority or admlnlstratlve claim. '

The Committee discussed whether the clerk or the creditor
should be responsible for noticing a late-filed claim. The
Reporter stated that the creditor may not know that its claim was
received after the deadline and that requiring the clerk to give
the notice would ensure that it is done. Judge Meyers and Mr.
Heltzel said it is easier for the clerk to send every claim than
to sort them and just send the tardy ones. At the Chairman’s
suggestion, the Committee agreed to set the mstter over to the
September meeting.

Rule 3002. The Reporter stated that he had deleted
subsection (d) of the published amendment to Rule 3002 and
revised subsection (c) and the Committee Note in order to conform
the rule to the statute, as amended by the Bankruptcy Reform Act
of 1994. He said he believed the revisions did not require
publication. Mr. Klee moved to substitute "not later" for "no
later" on line 14 of page 20. The Advisory Committee agreed. It
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was moved to substitute "not later than" for "before" in line 21
on page 21 and explain in the Committee Note that the change was
made to clarify a possible ambiguity in the statute. After

discussing whether this extended the\deadline, the Advisory

Committee voted, with one dissent, to approve the motion. With
one dissent, the Advisory Committee approved a motion to submit
the revised draft of Rule 3002 to the

Standing Committee without
further publication. S

1

The Reporter offered an additional paragraph to be included
in the Committee Note on page 22 to explain that "not later than"
is used to avoid any confusion over whether a governmental unit'’s
claim is timely filed if the claim is filed on the 180th day.

The Advisory Committee agreed to the inclusion.

Rule 3016. The Advisory Committee agreed to delete the
Reporter’s stylistic changes of "pursuant to" to "under"” wherg
not consistent with the usage in the Bankruptcy Code.

Rule 4004. Mr. Klee suggested inserting "other" after "any"
in line 29 on page 26 in order to be consistent with the statute
and to move the word "also" to the beginning of the second

sentence of the Committee Note. The Advisory Committee agreed to

the stylistic changes.

The Committee on the Administration of the Bankruptcy System
had}requested Rule 4004 be further amended to provide that the
court may delay issuing a discharge to a chapter 7 debtor who has
not paid in full the proposed $15 trustee surcharge fee which is
due when a case is converted to chapter 7. The Chairman asked
whether the debtor’s discharge should be denied over $15. The
Reporter stated that the proposed revision should be published
for comment if there is any controversy. Mr. Sommer moved to
table the matter. The motion carried without dissent.
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Rule 5005. There were 'mo changes in the proposed amendment.
f Rule 7004. The Reporter stated that the changes in this
rule subseéquent to its publlcatlon were styllstlc except for
specifying that subsection (g) was abragated 1ncorporat1ng the
new subsection (h), and including the»new 1ntroductory phrase in
subsection (b) added by the Bankruptcy Reform Act of 1994.

Rule 8008. The post-publication changes are stylistic.

Rule 9006. The Reporter said chenging'"may‘not" to "shall"

in line 4 on page 49 made the meanlng clearer. Mr. Klee said the

rule of construction in section 102 of the Bankruptcy Code
dictates the use of "may not." The Reporter agreed to restore
"may not."

Amendments to be submitted for publication. The Reporter
presented proposed amendments to Rules 1020, 2002(a), 2002 (n),

2007.1, 3018, 3021, 8001l(a), B80Ol(e), 8020, 9015, and 9035 for
submission to the Standing Committee with a request for
publication. Judge Meyers asked the purpose of the amendment to
Rule 3021. The Reporter said it is to proﬁide flexibility in
fixing the record date for the purpose of making distributions to
holders of securities of record. Judge Restani commented on the
frequency of amendments to Rule 2002. The“Reporter stated that
the Advisory Committee deals with Rule 2002 by subsection to
avoid confusion. He said many of the emendmeﬁts conform Rule
2002 to changes in other rules.

The Reporter stated that he received a number of suggestions
for stylistic changes in the proposed amendments from Mr. Garner

the night 'before the meeting. Judge Batchelder said the Advisory‘

Committee $hould deal with substantive matters and refer the
suggested stylistic changes to the Style Subcommittee. It was
moved to submit the proposed amendments to Rules 1020, 2002(a),
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2002(n), 3018, 3021, 8001(a), 8001(e), 8020, 5015, and 9035 for
publication along with the proposed amendment to Rule 3017
included in Agenda Item 7. The Style Subcommittee is to review
the propqséd amendments and circulate its changes‘td the
committee members, who will have one week to object to the
stylistic dhqnges, As restyled, the proposed amendments then .
will be submitted to the Standing Committee for publication. The
Advisory éommittee approved' the proposed~a£rangements.

Rule 2007.1. At its December meeting, the Advisory
Committee approved Interim Bankruptcy Rule 1, which provides that
the United States trustee will appoint the person elected as a
chapter 11 trustee, subject to court approval. This comports
with the other references in chapter 11 to the appointment of a
trustee.

Marvin E. Jacob and Una M. O’Boyle had suggested in a letter
a number of changes in the interim rule. In drafting proposed
Rule 2007.1, the Reporter incorporated their suggestions that
copies of the United States trustee’s report of a disputed
election go to the party who requested the election and to the
creditors’ committee (line 34) and that the ten-day period for
moving to resolve a disputed election run from the filing of the
report (line 40).

Mr. Sommer expressed concern that other parties may need
notice of the report of disputed election. The Reporter
suggested substituting "has made a request to convene a meeting
under § 1104 (b) or to receive a copy of the report," for "made a
request under § 1104 (b)". Judge Restani moved to approve the
Reporter’s suggested change. Judge Robreno suggested adding "all
persons for whom ballots were cast". The Reporter said the
suggested phrase would include creditors for whom a proxy vote is
cast. He said trustee candidates probably would request a copy.
Judge Restani’s motion carried with one dissent.
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The Reporter recommended substituting "United States trustee

files the report" for "date of the creditors’ meeting called
under § 1104 (b) of the Code”. Mr. Rosen so moved. After a
colloquy with Mr. Klee, the Reporter agreed to substitute "Unless
a" for "If no" in line" 38 on page 4, "not later than" for
"within" on line 39, and "any“vfor mgm on llne 42. Judge Restani
moved for the approval of the rev151on. The mot;on carrled
without dissent. | o | ’

Mr. Klee suggested substituting the language in lines 42 -
45, as revised, for the phrase "a person appointed trustee under
§ 1104 (d) shall serve as trustee" on lines 12 - 13 on page 3.

Mr. Rosen’s motion to make the change was approved without
dissent. The Reporter stated that the rule should specify that
equity security holders can not convene a meeting to elect a
trustee or solicit proxies. Accordingly, the Advisory Committee
agreed without dissent to add the word "only" after "solicited"
on line 21 on page 3 and "of creditors" after "committee" on the
same line. ‘

Mr. Rosen asked if someone other than the United States
trustee could file a report of a disputed election. The Reporter
said they could object to the United States trustee’s report. 1In
order to allow a party to object without waiting for the report,
Mr. Klee suggested substituting "not later than" for "within" on
line 39 of page 4. The Advisory Committee agreed. Professor
Tabb suggested substituting "Unless a" for "If no" on line 38 of
page 4. Judge Restani moved to make the change and the Advisory
Committee approved her motion without dissent. Mr. Smith
suggested deleting "approval of" from line 24 on page 3. The

Advisory Committee agreed.

The General Counsel for the Executive Office for United

_‘States Trustees has expressed concern about the authority of the

United States trustee to preside at the election of a chapter 11
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trustee. In response, the Advisory Committee voted unanimously
to insert the sentence "The United states trustee shall preside
at the meeting." after "2002" on line 20 on page 3.

After the December meeting and lengthy discussions with Mr.
Patchan concerning the application of proposed Rule 2007.1, the
Reporter revised the Committee Note to explain the need for court
approval of the appointment of the elected trustee. The revised
Committee Note, which was distributed at the'meeting, includes an
example of a situation in which the United States trustee might
dispute the elect;on, i.e., the Unlted States trustee belleves

the person elected is not "disinterested." Mr. Klee suggested
changing "not eligible" to "ineligible" in the s1xth line of the
fourth paragraph and "should" to "may" in the penultimate line of
that paragraph. ThejAdvisory Committee agreed.

After the Advisory Committee discussed various changes in
the paragraph which begins "The rule", Professor Tabb moved to
approve the Committee Note with the insertion of "appointment of
the" after "the" in the first sentence of the paragraph; Mr.
Klee’'s two stylistic changes in the next paragraph; and the
deletion of "(2)" in "§1104(b) (2)". At Mr. Klee’s request,
Professor Tabb agreed to the insertion of "primarily" after
"necessary" in the penultimate line of the paragraph. At Mr.
Rosen’s suggestion, Professor Tabb agreed to the deletion of "of
the appointment of the elected person after the disclosures
reduired under Rule 2007.1(c)". The amended motion carried
without dissent.

Rules 3017, 3017.1, 3018. At its September meeting, the
Advisory Committee approved amendments to Rules 3017 and 3018 to
provide flexibility in fixing the record date for the purpose of
determining the parties entitled to receive solicitation
materials and to vote on a chapter 11 plan. At its December
meeting, the Advisory Committee approved the substance of a new
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Rule 3017.1 for court con51deratlon of a disclosure statement in
a small bu51ness case. Judge Kressel moved to approve the
Reporter’s draft of Rule 3017 1 The motion carried unanimously.

Mr. Rosen suggested adding "Other Than Small Business Cases"
to the captlon of Rule 3017. The Advlsory COmmlttee agreed.
Judge Kressel stated" ‘that Rule 3017 does apply in small business
cases if the debtor does not make a tlmely electlon to be treated
as a small bu51ness. The Adv;sory Commlttee recons;dered and’
withdrew the amendment to the captzon. Judge Robreno moved to
delete "new It 1s" from line 1’ of the Commlttee Note on page

7. The Adv1sory Commlttee agreed.

r

Mr. Klee stated, that as the result of the deletion of
subsection 1124(a)(3) in the Bankruptcy Reform Act of 1994,
classes will be impaired even if they receive cash equal to the
full, allowed amount of‘their claims. He said the rules should
give the conrt discretion’to‘dispense with sending out the -
disclosure statement if the plan propbnent plans to go straight
to cramdownlon‘Such a class The Reporter asked if he would
limit the amendment to former subsection 1124 (a) (3) or make it
appllcable toyany ;mpalred class. Mr. Klee said the procedure
should be available for any class not solicited.

‘

Mr. Smith said that, as a matter of due process, members of
an unsolicited class should get a one-page summary of what is
being done to them‘and why their votes are not being sought. The
Reporter agreed to prepare a memorandum on the matter for the

next meeting.

Rule 3014. The Reporter prepared an amendment to Rule 3014
to provide a deadline for a section 1111(b) election in small '
business cases. He said he was unsure whether the deadline
should be determined by reference to the date fixed pursuant to
subsection (a)(2), (a) (3), or (a)(4) of Rule 3017.1. After
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‘discussing‘the importance of fixing a date, the Advisory

Committee agreed that the election "may be made no later than'the
date fixed under Rule 3017.1(a) (2) or another date the court may
£fix." The Advisory Committee approved the proposed amendment, as

revised.

Rule 9011. At its September 1994 meeting, the Advisory
Committee discussed and approved a recommendation to amend Rule
9011 so that it conforms substantially to the 1993 amendments to
Civil Rule 11. The Reporter was directed to draft appropriate
language for the rule and Committee Note to provide that the 21-
day "safe harbor" provision would not apply to motions for
sanctions for the improper filing of a petition.

The Advisory Committee discussed revising lines 69 - 70 on
page 4 to provide "A motion for sanctions for the filing of a
petition in violation of subdivision (b) may be filed at any |

time. Any other". Several committee members expressed concern
about the statement that Rule 9011 motions "may be filed at any
time." It was proposed to delete lines 69 - 70, insert "The" at

the beginning of line 71, and insert ", except that this
limitation shall not apply if the conduct alleged is the filing
of a petition in violation of subsection (b)" after "corrected"
on line 76. The proposal was approved with one dissenting vote.
The Reporter agreed to correct typographical errors by inserting
the word "to" at the beginning of line 37 and substituting
"withdrawn" for "withdraw" on line 16 of the Committee Note on

page 7.

Rule 1019. In February 1994, the Advisory Committee voted
to delete the phrase "superseded case" in Rules 1007(c) and Rule

1019(3) and (4) because the use of the phrase gives the erroneous

impression that conversion of a case results in a new case. The

changes in Rule 1007 (c) were part of the package of proposed rule

amendments published for comment in September 1994. In addition
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to deleting "superseded" from Rule 1019,: the Advisory Committee
asked the Reporter to restyle the rule and divide it according to
applicable Code chapter.

Mr. Klee said "within" on line 31 of page 4 should be "not
later than". The Reporter agreed that "not later than" should be
substituted for "within" throughout the proposed amendment. ~The

Advisory Committee accepted the change. Mr. Klee said lines 19 -

and 31 should refer to a "holder of a c¢laim" rather than a
"creditor." The Advisory Committee agreed.

Judge Kressel said "a debtor" should be inserted after "not"
in line 14 on page 3. The Advisory Committee agreed. Mr. Sommer
expressed concern that lines 39 - 41 of the draft appear to take
a substantive position on the interpretation of 11 U.S.C. § 348
as amended by the Bankruptcy Reform Act of 1994. The Advisory
Committee agreed that subsection (C) (i) on page 4 should be
revised to implement the 1994 amendment to section 348. The
Advisory Committee approved the proposed amendment, as revised.

Rules 8002(c), 7062. In September 1993, the Advisory
Committee voted to amend Rule 8002(c) to clarify that a motion.
for an extension of the time to file a notice of appeal must be
"filed" -- rather than "made" -- within the ten-day period. 1In
view of the Ninth Circuit’s decision in In re Mouradick, 13 F.3d
326 (9th Cir. 1994), the Advisory'Committee approved additional .
amendments at its September 1994 meeting designed to give a party
that files a timely extension motion the benefit of an order
granting the motion, regardless of when the extension motion is

granted.

After the approval of the September 1994 amendments, the
Committee asked the Reporter to compile an appropriate list of
orders with respect to which the time to appeal may not be
extended at all. 1In compiling the list the Reporter considered
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the orders listed in Rule 7062 as exceptions to Civil Rule 62’s
ten-day automatic stay of enforcement or exeéution with respect
to a judgment. As a result, he proposed amending both Rule
8002 (c) and Rule 7062.

Judge Kressel suggested transposing the numbers "1325" and
"122%“ in lines 19 and 20 on page 8 and in lines 15 and 16 on
page 10. The Advisory Committee agreed to make the correction.
The Advisory Committee agreed to gsubstitute "change the effect
of" or similar language for "overrule" in thé second sentence of
the Committee Note to Rule 8002(c) on page 9. Judge Restani
suggested inserting "the automatic stay under" after "to" in line
2 on page 10. The Advisory Committee agreed. Mr. Sommer
suggested substituting "may" for "must" in line 36 on page 8.

The Advisory Committee agreed.

Mr. Smith asked if the court has the ability to make an
order effective immediately even if the order otherwise would be
stayed for ten days. The Reporter said he believes the phrase
vunless the court otherwise directs" in Rule 9014 authorizes the
court to waive the application of Rule 7062 in a contested
matter. Mr. Smith said Rule 7062 should give the court explicit
discretion to except other orders from the ten-day stay, as Civil
Rule 62 does. Mr. Klee said the parties should have an
opportunity to get a stay pending appeal, even if an order is
effective immediately, in order to preserve the constitutional
right to consideration by an Article III judge.

Judge Kressel said Civil Rule 62 does not make sense in the
bankruptcy context, which causes many of the problems with the
bankruptcy rule. Professor Tabb said there should be a separate
stay rule for contested matters. Mr. Klee said Rule 7062 should
be published for comment as drafted while the Long Range Planning
Subcommittee considers rationalizing Rules 9014 and 7062.
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Mr. Klee moved to approve the proposed amendment to Rule
8002 (c) with the changes made during the discussion. The motion
was approved unanimously. Mr. Klee moved to approve the proposed
amendment to Rule 7062 with the addition of a subsection (f)
which states "any other order as the court may direct." The
Advisory Committee approved;the motion by a 7-4 vote.

Rule 2002. Attorney General Janet Reno proposed an
amendment to Rule 2002(j) (4) in order to provide more effective
notice to the United States. (Copies of her letter were
distributed separately.) The proposed amendment, which is
fashioned after local rules in several districts, was modified
after a series of conversations between Mr. Kohn and the
Reporter.  The revised proposal would require that the notice to
the United States attorney identify the agency through which the
debtor became indebted and that the notice to the federal agency
be addressed as the United States attorney directs in a filed
request. Mr. Kohn said bankruptcy notices sent to the United.
States attorney often are ignored because there is no practical
way to identify the agency and that notices sent to a federal
agency often go to the address where the debtor makes payments.

Mr. Klee said he is sympathetic to the government’s problem
but that the proposed amendment goes to the heart of the ‘
bankruptcy process and puts the burden on the debtor to apprise
the creditor of the nature of its claim. He said the debtor
ought to be required to make a good faith effort to identify the
agency, if it knows the name, but that the debtor should not risk
losing its discharge. Mr. Smith said the emphasis should be on
effective notice, not perceived due process questions. He stated
that the government is a major creditor and millions of dollars
are at stake. Mr. Smith said the proposed amendment is good for
the debtor because compliance with the proposal is fairly easy
and compliance should avoid challenges to the discharge.
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Mr. Klee said the Congress wrestled with the issue of
effective notice to creditors in considering the Bankruptcy
Reform Act of 1994. The lawmakers compromised by requiring the
debtor’s Social Security number or taxpayer ID (instead of the
debtor’s account number) but excluding challenges to the
discharge. The Reﬁortef stated that the 1994 amendments gave the
govefnment 180 days to file a claim,‘which‘should be enough time
to get the notice to the right place.“Mr.)thn said it is better
to get the notice on the first day.

Mr. Klee suggested inserting "to the mailing address" after
"addressed" on line 5 on page 5 to avoid any implication that the
United States attorney could require the use of an account
number. The Advisory Committee agreed. A motion to approve the
proposed amendment failed. The Chairman asked Mr. Kohn to
revisit the matter and consider preparing another draft for the

next meeting.

The Chairman suggested that the Department of Justice
consider preparing a national register of addresses to be used
for bankruptcy notices to government agencies. Mr. Kohn said
that would be very difficult because federal agencies’ procedures
for handling bankruptcy notices vary from district to district
and agency to agency. Several committee members expressed
gentiment for the development of local federal agency address
registers similar to the ones which have been published as
addendums to some local rules. Mr. Klee suggested requiring the
sender to designate the agency only if known to the sender. The
Advisory Committee discussed whether the sender or the debtor
should be responsible for making sure the right address is used.
Mr. Heltzel said the deputy clerk putting the creditor addresses
into the court’s computer system should not be required to
recognize that a government agency'’'s address needs to be changed.

Rule 6007(a). The Attorney General also requested in her
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letter that Rule 6007(a) be amended to require notice to the
Environmentalﬁ?rotectioniggency‘(EEA)%of any)proposed abandonment
or disposition of estate property With respect to which there may
be claims or obllgatlons under statutes or regulatlons y |
admlnlstered by the EPA. After a serles of dlscuss1ons between
Mr. Kohn and the Reporter, the proposal was llmlted to the
abandonment of nonres1dent1al real property and the abandonment
of hazardous substances and hazardous waste and broadened to
include notice to state env1ronmental agenc1es.

The . Reporter stated that it may be difficult for trustees to
comply w1th the proposed notice requlrement because the
referenced statutory deflnltlon of hazardous substances contains
cross-references to a number of other env1ronmenta1 statutes.
Several committee members questloned the meanlng of the phrase
"to which there is or may be a clalm or cleanup obllgatlon under
any law administered by the United States Environmental
Protection Agency or a state env1ronmenta1 unit" on llnes 14 - 16
on pages S - 10.

The Reporter said it might be better to,require notice to
the EPA of any abandonment of nonresidential real property
Judge Restani stated that requlrlng notlce of every abandonment
effectively would be no notice at all. Mr. Klee stated that he
. favors the current requlrement, whlch is limited to known claims
or cleanup obligations. The Chairman asked Mr. Kohn to revise
the proposed amendment so that the;noticewrequ;rement in
subsection (a) (2) is. limited to known claims.

Rule 9006(b)(1). In In re Village Green Associates, No.
AZ-94-1232-ZRH, slip op. (Bankr. 9th Cir. August 8, 1994), the
Bankruptcy Appellate Panel of the Nlnth Clrcult found several
ambiguities in Rule 9006(b) (1). The Reporter stated that the
issues raised by the decision can be analyzed by considering two
questions: 1) Should a court have the discretion to act, in the
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absence of a request, to extend a chapter 11 claims bar date or
another deadline before the time period expires? and 2) Should a

court have the discretion to act sua sponte -- for cause but
without finding excusable neglect -- to extend a chapter 11

claims bar date or another deadline for all parties after the
time period has expired? The Reporter stated that the rule could
be revised to specify that the court has no discretion to extend
the deadline after the time has explred absent a motion and a
show1ng of excusable neglect, or to spec1fy that the court can
extend the deadllne for everyone for cause.

Professor Tabb moved to adopt the second, more liberal.
alternative. The motion was amended to require an initial vote

" on whether to amend the rule at all. Judge Meyers statéd‘that

Village Green Associates was an unpublished decision. With one
dissent, the Advisory Committee voted against making any changes
in the rule.

Rule 2014. Harvey R. Miller, of the law firm of Weil,
Gotshal & Manges in New York, requested that the Advisory
Committee study Rule 2014 (a) and consider appropriate amendments
to clarify the duty to disclose. The Reporter stated that, in
response to a resolution adopted by the House of Delegates of the
American Bar Association (ABA), the Advisory Committee considered
Rule 2014 at its meeting in March 1992 and decided not to amend
the rule. The Chairman said he put the matter on the agenda for .
the purpose of deciding whether to revisit it. The Reporter said
he believes there are two issues: 1) Whether the rule can be
clarified by being more specific and detailed in setting forth
the facts that must be disclosed and 2) The application of the
rule to large cases in which strict compliance is difficult or
impossible.

Mr. Smith stated that he was responsible for the ABA
resolution and that it was not intended to reduce disclosure. He
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said the rule should give bankruptcy attorneys who practice
around the country guldance as to’ what types of connections they
should disclose. Mr. Rosen stated that the rule does not address
supplementation, whlch causes problems 1n 1arge cases in which ’

the partles change as the result of claims trading.

Judge Meyers agreed with the comments ‘but expressed concern
that it would appear that the Adv1sory Committee is 1nterven1ng
to give an attorney solace Mr. Rosen said that 'the decision in
In re Leslie Fay, No. 93-B- ~41724 (TLB) , slip op. (Bankr. SDNY
December 15, 1994), which prompted Mr. Miller’s letter, has been
settled 'and there are no pending appeals.”ﬂJudge‘Batchelder
expressed concern that claims trading could be used as a means of
disquallfying competent ‘counsel and ‘said the letter heightened
ex1st1ng concerns about” the rule. The Adv1sory Committee
unanimously approved a motion to revisit the matter. The
Chairman appointed Mr. Smith to head a Rule 2014 subcommittee,
Mr. Smith may select the other members of the subcommittee.

SUBCOMMITTEES

Local Rules. Ms. Channon distributed her memorandum on the
12 letters/COmmenting on the proposed uniform numbering system
for local rules. She said the Advisory Committee also received
one oral comment from a former committee member. Ms. Channon
said the comments were generally either favorable or favorable
with qualifications or suggestions for modification. Two persons
were opposed to both the proposed system and the entire idea of

uniform numbering

Ms. Channon said the Local Rules Subcommittee had decided
that the subdivisions of the national rules should not be carried
over into the uniform numbers, that the use of the prescribed
titles should be mandated for the uniform numbers, and that the
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uniform numbers should not have the exact same titles as the
national rules.
;

Professor Tabb suggesting putting all miscellaneous matters
in the 9000 series numbers unless there is an exacﬁ match with a
national rule. Mr. Sommer said it is more logical to assign
these rules to related national rules. Mr. Klee said there
appears to be little impetus for completely réstrﬁcturing the
national rules and, therefore, the Advisory Committee should go
forward with uniform numbers based on the curﬁenﬁ nétional rules.

Judge Leavy suggested that a list be published of the
uniform numbers for all local rules, rather than’requiring the
districts to reorganize their rules according‘to the national
numbers. Mr. Rosen said the problem in implementing the uniform
numbers is that one local rule may relate to several national
rules. Mr. Heltzel said that it would require a tremendous
amount of work for each district to revise its local rules. He
suggested compiling a database of local rules and making it
available in a scannable format.

Judge Batchelder said the issue is no longer whether to
require uniform local rule numbers but what is the best uniform
number syétem. She said the question is what is the most
expeditious, most efficient, and least objectionable system.
Judge Meyers suggested that the districts be authorized either to
usé the uniform numbers or to add references to the uniform
numbers to their existing rules. Professor Tabb moved to adopt
the proposed uniform numbers set out in the attachment to
Director Mecham’s memorandum of November 22, 1994, except that
references to subdivisions of the national rules are to be
deleted and cross-references are to be included. The motion
carried with one dissenting vote. ’

Long Range Planning. Judge Stotler led a discussion of the
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report prepared by the Long Range Planning Subcommittee of the
Standing Committee. The committee members agreed that a five-
year term for the chalr of an Adv1sory Committee is desirable in
order to oversee the lengthy rule maklng process and preserve an
1nst1tutlona1 memory There was no . agreement on whether
commlttee members should be ellglble for app01ntment to a third
term or whether the terms should be for two, three or four years.

At the request of the Adv1sory Commlttee, the Federal
Judicial Center conducted a survey concernlng the scope, format,
and organlzatlon of the bankruptcy rules.‘ A memorandum setting
out the survey questions and a tabulatlon of ‘the 1n1t1a1
responses was dlstrlbuted at the meetlng ‘ -

Mr. Klee sald the survey has not been completed but that
some trends are apparent He said that, although there is no
ground swell of sentiment for a complete overhaul of the rules,
there is support for improving the rules related to motion
practice and the 1nteractlon between the 7000 series rules and
the 9000 series. Ms. Wiggins stated that the survey indicated
there is room for 1mprov1ng a number of rules. Mr. Klee said
interest was expressed for developlng ethical standards for
practicing before the bankruptcy courts. The Reporter stated
that the Standlng Committee’s reporter is tackllng the issue as

it relates to a11 federal courts.

‘Technologyl The Chairman assigned Mr. Heltzel, Mr. Klee,
and Mr. Sommer to the Technology Subcommittee and designated Mr.
Heltzel as chairman. The Chairman stated that he will ask Judge
James Barta, a former member of the Advisory Committee and the
former chairman of the subcommittee, to serve as a consultant.
Professor Tabb stated that the American Bankruptcy Journal will
publish a symposium issue on the bankruptcy rules, including a

section on automation.
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Civil Rules Liaison. Judge Restani stated that the Advisory
Committee on Civil Rules met in Philadelphia with a number of

. experts to consider the need for revising Fed. R:. Civ. P. 23,
‘Class Actions. ~She stated that, although the rule does not work

well in mass tort cases, there was little sentiment among the
experts for a major overhaul of the rule. She said the Civil
Committee will continue its exploration of the rule at a seminar
at New York University in April.

Alternative Dispute Resolution. With the help of Ralph
Mabey, a former member of the Advisory Committee, the
subcommittee has conducted a national survey on local Alternative
Dispute Resolution (ADR) programs in the bankruptcy courts.
Professor Tabb promised to distribute copies of an article on the
survey to committee members.

He stated that the ADR Subcommittee will meet at 3 p.m. on
May 24, 1995, to consider drafting an ADR proposal for the '
September meeting. The meeting will be held at a hotel in the
vicinity of O'Hare International Airport. Professor Tabb asked
that any committee member interested in ADR contact him or
another subcommittee member before the May meeting. Several
committee members expressed their opposition to mandatory
arbitration or mandatory mediation.

Forms. Mr. Sommer said the Forms Subcommittee has almost
completed its revision of a number of forms and hopes to present
the new, revamped forms at the September meeting. He said the
Forms Subcommittee will meet at 10 a.m. on May 25, 1995, at a
hotel in the vicinity of O’Hare International Airport.

UPCOMING MEETINGS

The Chairman announced that the next meeting will be in
Portland, Oregon, on September 7 - 8, 1995. He suggested that
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the winter - spring meeting for 1996 be held in the eastern part
of the country. The Reporter suggested March 21 - 22 or March 28
- 29, 1996, as possible meeting dates.  The committee members
agreed to inform Ms. Qhannqn‘pfwtheir schedule conflicts for
those dates within one week.

Respectfully submitted,

James H. Wannamaker, III




