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PROCEEDINGS

JUDGE SCIRICA: Good morning, everyone.
Judge Wallace, good to see you again. Thank you
for coming here today.
We are having a public hearing on amendments to
the Judicial Conduct and Disability Rules.
| am Judge Scirica and | will introduce the
members of the Committee. Judge Flaum, to my far |
Judge Dubina, Judge Gritzner, Judge Barker, Judge H
Judge Ebel.
And Judge Wallace, we’re delighted that you were
able to take the time to come here to speak to us.
been active and involved in this process for a long
In fact, you were part of the creation of this enti
of judicial conduct and disability regulation. We
pleased to have you here.

And you may proceed when you're ready to go.

CHIEF JUDGE WALLACE: Well, thank you very much,

Mr. Chairman. I'm grateful to the Committee for al
to make this presentation. I’'m not making this sta
for myself, but I'm speaking on behalf of the Judic
Council of the Ninth Circuit, of which | am a membe
Our Judicial Council met and discussed the issue
thoroughly last Thursday at our regular meeting and

designated to represent the Council at the meeting
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I’m going to try my best to give you, as | understa
position of our Judicial Council for whatever benef
might be to your deliberations.

The issue of judicial misconduct complaints and
how they should be addressed is not new, and many o
been working on the issue for decades. However, be
recent shifts in process and procedures, our Judici
Council believes that proposed changes and changes
made can best be addressed if they’re put into thei
historical context. That | would like to review to

The need for a local decentralized structure was
described by Chief Justice Hughes in 1938. He saw
for “greater attention to local authority and local
responsibility [resulting in]... a decentralization
distribution of authority which I think will greatl
efficiency and will put the responsibility immediat
directly where it belongs with respect to the admin
of justice in the respective Circuits.”

Indeed, even long before that, the issue was
debated between the Federalists and the anti-Federa
whether the newly drafted Constitution should be ad
The Federalists opted for centralized power while t
Federalists wanted the power to remain in the local

The Supreme Court has not been silent on its part

as to the virtues of decentralization in judicial
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administration. It is important for your deliberat ions, we
suggest, that the Supreme Court has already made cl ear that
the policy conclusions of the Judicial Conference a re not
binding on lower courts, and instead are entitled r espectful
consideration, as pointed out in Perry v. Hollingsworth.

Associate Justice Stephen Breyer, who we all know
was a former Chief Circuit Judge before he went on to the
Court, and responsible for the 2006 Breyer Report s tated in
his dissenting opinion in Per ry, “for the past 80 years,
local judicial administration has been left to the exclusive
province of the Circuit Judicial Councils, and this Court
lacks their institutional experience.”

Then quoting Professor Fish, from their creation,
“[tlhe Councils constituted... a mechanism through which
there could be a concentration of responsibility in the
various Circuits-- immediate responsibility for the work of
the courts, with power and authority... to insure ¢ ompetence
in th[eir] work." "For that reason,” stated Justic e Breyer,
"it is inappropriate as well as unnecessary for thi s Court
to intervene in the procedural aspects of local jud icial
administration. Perhaps that is why | have not bee n able to
find any other case in which this Court has previou sly done
so, through emergency relief or otherwise.”

He then cites to Justice Scalia, who stated in a
concurring opinion, “I do not see the basis for any direct
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authority to supervise lower courts.”

Nor was Justice Breyer "aware of any instance in
which th[e] Court has preemptively sought to microm
district court proceedings as it does today.”

Turning to more recent historical context,
following Chief Justice Hughes’ preference, Congres
established the Judicial Councils of the Circuit.
logically followed that Congress would, and did, pr
Judicial Councils with power to enter orders, admin
orders, a power not granted to the Judicial Confere
the United States, or to the District Courts, or to
Courts of Appeals. This power resides only in the
Councils of the Circuit.

That administrative power from the legislature is
direct and significant for purposes of this hearing
empowers the Judicial Councils to enter all orders
administration of the business of the courts. Iti
significant because this power was not granted nati
or to the District, or to the Circuit Courts.

So this is the basic framework pursuant to which
any disciplinary proceeding must function. Only th
Judicial Councils have the power to enter orders de
with discipline, short of impeachment.

It appears to the Judicial Council of the Ninth

Circuit that over the last few years this decentral
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power of the Judicial Councils seems to have been
diminished, and the Judicial Conference of the Unit
States, with this Committee, has evolved from an ad
role to what appears to us to be more of a policing
At no time in the history of the court has such an
organization been adopted, so it is important to tr
evolution.

The first attempted major threat to this delegate
power was in 1975 when Senator Nunn of Georgia intr
bill that would create a mechanism to be housed in
Washington, D.C. which could remove judges without
impeachment. The proposal was approved in principl
Judicial Conference of the United States, although
doubtful it had any great support from the judges.
Chief Justice Burger said to me the concern was tha
Congress might do something worse, his words. | do

how it could have been.

The real debate was whether the Judicial Councils

could perform judicial correction, short of impeach
whether a specific amendment had to be made. Event
was deemed prudent by most to amend the current Jud
Council authority so more judges would support it.
Judges, Judge Browning, Judge Hunter and | drafted
amendment, which was subsequently introduced and ad

1980 and became the Judicial Conduct and Disability
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which continues to govern all of the misconduct pro
today.
The Judicial Conduct and Disability Act was tied
to the existing power of the Judicial Councils by |
the authority to censor federal judges only if that
interfered with the business of the courts. This
accomplished two things. First, it identified the
to be considered by the power already designated to
the Judicial Councils. Second, it limited the misc
program to acts which interfered with the business
courts. The personal life of the judge was to rema
private, unless it interfered with the business of
courts.
Subsequently, we had the Kastenmeier Commission.
This was the first review of how well the Circuit C
were applying the statute, which was done about 13
after the adoption. And the investigating commissi
chaired by Representative Robert Kastenmeier. Mr.
Kastenmeier chaired the committee, which authorized
statute and its subsequent review. Thus, these fin
suggest, are significant.
The National Commission found that the system of
formal and informal approaches to the problems of m
and disability is, in the words of the Commission,

reasonably well." | point out that the investigati
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the system of formal and informal approaches, and |
back to that later.

The Commission wrote that it was not aware of any
other system that would strike as well a balance be
judicial independence and accountability. The Comm
further stated that “information, education, and di
are integral to the creation and nurture of a cultu
encourages meritorious complaints of misconduct or
disability while disposing with dispatch of those t
not belong in the system.”

The next investigation is one with which we are
all familiar. Some national legislators questioned
system, primarily because of a few high-profile cha
claiming judicial misconduct. A committee was appo
which made a study which has been known as the Brey
Committee Report released in 2006.

The Breyer Committee found “no serious problem
with the judiciary’s handling of the vast bulk of ¢
under the Act. The federal judiciary handles more
million cases annually [,and]... the handling of [0
percent to three percent of those is problematic,"”
speaks, | think, for itself.

"We find this last number reflective of the
difficulties of creating an error-free system." |

with that. As stated by Russell Wheeler, who was

Il come

tween
ission
alogue

re that

hat do

our
llenges
inted,

er

omplaints
than two
nly] two

which

agree




o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

substantially involved in the Breyer Committee
investigation: By way of summary, as the findings a
conclusions of the Breyer Committee demonstrate, th
Judicial Councils are doing "a very good job of
administering the Act."

Then what is the problem to be solved? Professor
Hellman refers to the all but two to three percent
problematic cases as findings of approving just the
cases; that is, if | understand Professor Hellman c
and | am not being critical of him, | have known hi
decades and we have worked together on many issues,
think that he is saying there is a differentiation
the routine cases and these two or three percent of
profile cases. He refers to the 97 to 98 percent a
cases.

They are far from routine, at least they were far
from routine when | was a Chief Judge. A good deal
time was spent not calling investigating committees
| was able to work with a judge and get him to chan
conduct so an investigation was not necessary and n
was censuring. That is, | saw the program not only
penalizing judges but helping judges where we can d
appropriately. And a good deal of my time was spen
just that. As a result, we had very few committees

wasn’t that there were not problems or that they we
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routine. The ninety-eight percent were composed of
cases that were substantial. So | cannot accept th
distinction.

| think that the Breyer Committee found only five
of the seventeen high visibility complaints resolut
problematic, not wrong, just problematic. That is,

Chief Judge and the Judicial Council may have been
in these cases. | do not mind that criticism. | h
looked over some of them. | would have acted mysel
that is not my job and | find that from the sidelin
decisions are much easier than when you are at the
have to make them.

But what then is the real problem? The real
problem is the small number of cases where the Chie
made mistakes, or probably made mistakes. That is
problem to be solved. What seems to me the problem
not recreating the entire process: it is focusing o
real problem of insufficient training of Chief Judg

When | became a Chief Judge, there was no trainin
at all for Chief Judges. There was for District Co
Judges but not for Circuit Court Chief Judges. |w
the Administrative Office and suggested | needed tr
and they developed the first training program for C
Chiefs and | was the only student.

Since then, the Administrative Office is doing a
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much better job, but my view is we do not do enough

of the Chief Judges. Some teachers do not make ver
principals. Some judges are not the most effective
judges. We have to recognize that it is a differen

than judging. If the system will depend on decentra
then the system is required to make sure Chief Judg
trained in how to be a Chief Judge. Merely because
watched somebody else does not mean they are prepar
the job. They may have been seeing inappropriate o
incorrect methods being used.

So | think the focus should be on the real
problem, which is training Chief Judges to administ
misconduct program effectively. The Breyer Committ
suggestions that it believed would reduce the diffi
with the small percentage of high visibility compla
That is fine. Maybe they will work.

But | think the real problem of training has not
been addressed sufficiently, and I think that eithe
Committee, or the Administrative Office, should hav
responsibility of administration training for a Chi
It should include how a Chief Judge should function
supervising the misconduct statute. The Chief Judg
know that just because a failing judge is your frie

not mean that you can fail to act.

But a person does not have to be a Chief Judge, i
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can be turned down. But if they are to be a Chief
they should be trained to take the responsibility a
required to carry it out.

Thus, | conclude that appropriate training is
where this Committee should focus its attention. W
continue with the decentralization but train Chief
they will carry it out. There’s no one else that ¢
As Harry Truman said, the buck stops here.

It seems to our Judicial Council that the obvious
answer is not redesigning the judicial correction p
but decreasing the five high profile cases by imple

specific training for the Chief Circuit Judges.

We were advised that there has been some training

but we suggest that that issue deserves further rev
our view, new rules were adopted to solve both what
Kastenmeier and the Breyer studies indicated was no
problem. The Kastenmeier Commission said the Counc
working reasonably well. The Breyer Committee stat
was no serious problem. Professor Wheeler said the
are doing a very good job.

Has the Judicial Conference of the United States
and this Committee gone too far? In the respectful
the Judicial Council of the Ninth Circuit, it has t
broaden the statutory term "business of the courts"

foreign meaning by rules. For example, consider Se

13

Judge,
nd be

e could
Judges so

an do it.

rocess,

menting

iew. In
the

t the

ils are
ed there

Councils

view of
ried to
toa

ction 3,




o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

the Definition section. Rule 3(h) recognizes “cogn
misconduct,” but extends it beyond interference wit
business of the courts by citing ethical aspiration
they were a necessary part of the wording of the st
term “business of the courts.” It then identifies
ambiguous term, “lowering confidence in the Courts,
of the defined statutory term.

Further, the Judicial Conference adopted an
oversight role, which has, in the view of our Judic
Council, become too tenacious. As | wrote in a jud
misconduct charge disposition quite a few years ago
Canons cannot be the standard for judicial discipli
Canons are aspirational goals, voluntarily adopted
Judiciary itself, “designed to provide the guidance
judges and nominees for judicial office,” as quoted

commentary of Canon 1.

With the Act, Congress imposed a standard for

discipline that is significantly lower and conceptu
different from the ideals embodied within the Canon
realize there is a difference of opinion on this.
read the Committee reports. But the Judicial Counc
Ninth Circuit respectfully disagrees.

Since 2008, the Rules have required Circuit
Councils to send documents to the Judicial Conferen

monitoring and possibly for a compendium, which we
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yet seen. Our Judicial Council has concerns about
practice, as well as a few of the proposed amendmen
in the interest of time our forthcoming written rep
cover these issues.
This Committee has challenging work. The task
ahead is not going to be easy. There is a lot of p
on you. We admire your willingness to serve in thi
minefield.
While these remarks may have been direct, and |
apologize if they were too direct, | assure you the
Council of the Ninth Circuit is a team player, but
have a definite point-of-view, and we know you will
due consideration.
Thank you, Mr. Chairman, for your time.
JUDGE SCIRICA: Judge Wallace, thank you very
much. We value your great experience in this field
a former Chief Judge of the Ninth Circuit, and the
you played in the formulation and adoption of the 1
Your views will be given great consideration.
We look forward to your written commentary, and
the sooner the better so that we can spend time on
unless you have to catch a train, | want to ask my
colleagues if they might have any questions or comm

Judge Barker?

JUDGE BARKER: Good morning, Judge Wallace, it's
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lovely to see you again.

CHIEF JUDGE WALLACE: Good to see you.

JUDGE BARKER: | must say the Ninth Circuit
strategy in choosing one judge to come speak to us
perfectly played. You're their franchise player; w
that. So we exchange compliments back to you by sa
thank you for coming. Thank you for devoting your
attention to this.

I have had the privilege of working with you from
time to time over many years and have always admire
strength of intellect, your contributions, your pra
wisdom with respect to things, everything that | kn
have touched. But it does seem to me that we face
different set of problems at this point than maybe
have faced along the way. And that is with a much
and more complex Judiciary, a society that's immers
technology and the ease of electronic news coverage
exchange, and out of that setting it's maybe sad to
there’s had to be more regimentation because the ab
measure fairness extends to SO many more citizens a
they’re drawn into that debate.

And speaking for myself only on the Committee, on
of the pressures that we feel is not just to help a
Chief Judges in the Circuits, but also to create a

that is transparent and fair, and that the judges b
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that means the judges below the Supreme Court, can expect to
be administered in a steady-as-you-go sort of way.

| remember times just hearing about them when a

lot could be done by a Circuit Chief, just by dint of
personality and stature, accumulated wisdom and pos ition. |
think we may be optimistic to think it’s still got that sort
of punch when the Chief Judge goes to settle these kind of
problems. There’s punch for sure, but whether it h as that

sort of capacity, that's what | worry about.

I’'m very interested, of course, in how you view
all of this. This whole field has had your fingerp rints on
it from the beginning. Thank you for helping us.

JUDGE SCIRICA: Any other comments or questions?

We would like to continue the dialogue and we wil I
be calling on you and you should feel free to call on us at
any time.

So with great thanks and appreciation from the
Committee.

CHIEF JUDGE WALLACE: Thank you very much, Mr.
Chairman.

JUDGE SCIRICA: Our next witnesses are Professor
Arthur Hellman and Russell Wheeler, both quite fami liar to
members of the Committee.

And gentlemen, if you would come up.

Professor Hellman, are you going to lead off on
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this?

PROFESSOR HELLMAN: 1 think I will. Thank you,
Judge Scirica. Is this microphone on?

JUDGE SCIRICA: We hear you fine.

PROFESSOR HELLMAN: Great. Well, | want to thank

you, Judge Scirica, and members of the Committee fo r holding
this hearing and giving Mr. Wheeler and me the chan ceto
share our thoughts on the draft. We thought it wou Id be
helpful if we appeared as a panel because we cover many of
the same subjects in our statements. And, in fact, I've
submitted a very lengthy, detailed statement so I'm going to
be somewhat selective, quite selective in these ini tial
comments. And of course | stand ready to answer qu estions
about anything in the statement, about aspects of t he Rules
| didn’t cover, or about Judge Wallace’s very thoug htful and

interesting remarks.
JUDGE SCIRICA: Well, you can assume, Professor
Hellman, that we have read your statement and we un derstand
it.
PROFESSOR HELLMAN: Well, | was going to summariz e
briefly.
JUDGE SCIRICA: That's fine. Please go ahead.
PROFESSOR HELLMAN: Okay, I'll go ahead and do
that and begin by talking about what is in the prop osed

amendments and then turn to some things that are no tin the
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proposed amendments but perhaps should be.

Most of the amendments in the July 23 draft
involve matters of clarification or emphasis, but |
identified six revisions that do reflect changes of
from the 2008 Rules. Five of those amendments, in
reflect sound policy and | hope the Judicial Confer
adopt them. One proposed amendment should be recon
And at the risk of seeming perverse or unappreciati
going to concentrate here and in fact speak here ab

one policy change that I think is unwise.

And that’'s the amendment to Rule 21(c), which

deals with review by your Committee, the Conduct Co
of Judicial Council orders. The proposed amendment
add one new sentence to that Rule. “If the qualifi
members are equally divided in their vote on a peti
review, the order of the judicial council will rema
force as though affirmed.” Now, affirmance by oper
law, because the tribunal is equally divided, is ra
federal judicial system. We see it only occasional
do see it in the Supreme Court of the United States
it in the Federal Courts of Appeals, except Judge W
which has its own system, when sitting en banc.

It is tolerated in those settings as a matter of
necessity because these are settings where there is

possibility of substituting another decision maker
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judge who is disqualified. That’s not true of the

Committee and there is no reason to adopt the pract

Moreover, although the draft amendment refers in

general terms to an equal division in the vote, it

out, if I'm reading the Rule right, that’s there is

equal division that would be possible. That's beca
neither the current Rule nor the amended Rule would
the number of participating members to drop below f
the proposed amendment would come into play only wh
single Committee member is disqualified and the rem
six are divided three to three. And I'm going to s

you that that’s the last situation in which you'd w
affirmance by an equally divided Committee. Those,
by definition, are the cases that are the most cont
most difficult. The public needs a majority decisi
public needs an opinion and so does the judge who i

subject of the complaint.

Now, | can understand why you might be unhappy

with the current Rule, which provides that when six
are qualified, no more, no fewer, the Committee wil
petitions for review by rotating panels of five. T
awkward arrangement. But if you don’t want to stic
that, the simplest alternative is to provide that w
six members are qualified, the Chief Justice must a

seventh judge to consider petitions and that is the
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suggest.

Now, | think Mr. Wheeler will have something to
say about one or two of the other policy changes an
want to add to his comments, but right now I'd like

JUDGE BARKER: Could I just interrupt. It's me
over here.

PROFESSOR HELLMAN: Yes.

JUDGE BARKER: | wanted to ask you about this
three-to-three --

PROFESSOR HELLMAN: Sure.

JUDGE BARKER: -- problem, because I'm intrigued
by it. Would the Chief Justice appoint a member an
there are only six available, or would you have to
see if it's a split vote.

PROFESSOR HELLMAN: | would not wait until it is
split. It seems to me waiting until it is split --
asking whether to wait until there are six and they
split?

JUDGE BARKER: Well, | mean in anticipation that
there might be a split?

PROFESSOR HELLMAN: | think --

JUDGE BARKER: There would have to be a seven
judge vote every time --

PROFESSOR HELLMAN: It ought to be seven every

time. Yes, it seems to me that you put the appoint
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the extra judge in an extremely difficult position if you
appoint that judge only after the six are split thr ee-three,
if I understand you correctly. Is that what you're --

JUDGE BARKER: Yes.

PROFESSOR HELLMAN: Yes.

JUDGE BARKER: I'm trying to figure out when you’ d
ring up the Chief Justice and say we need another p erson.

PROFESSOR HELLMAN: When one of the seven of you

is disqualified, Judge Scirica or the other presidi ng judge
rings up the Chief Justice and says we need a seven th judge
as the Rules provide. He’d start with a judge who has

previously sat on the --
JUDGE SCIRICA: So you would limitit to a --
PROFESSOR HELLMAN: Excuse me?
JUDGE SCIRICA: You would limit it to a former
member of the Committee?

PROFESSOR HELLMAN: I think the Rules now provide

sensibly that that would be the preference for a se venth
member. Whether you would limit it, probably not b ecause
you might have a situation where it's impossible to find,

for some reason, a seventh member who has previousl y served.
| would give the Chief Justice leeway, but | would keep the
provision, which you have in the Rules, as | recall , saying
that --

JUDGE SCIRICA: If possible --
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PROFESSOR HELLMAN: -- if possible, to appoint
somebody who has previously served. And as you kno
total number of cases that the Committee has heard,
put together a compilation some years ago, it was e
at that time, and there have been maybe ten since.
talking about an average of about one a year. Havi
Chief Justice appoint a seventh member for the six-
Committees does not seem to me to be a major imposi
judicial time.

JUDGE GRITZNER: Professor, could you amplify on
this concept that you believe the rotating panel of
awkward, awkward in what way?

PROFESSOR HELLMAN: No, I'm sorry. | was
speculating really on why you were changing from th
you folks are comfortable with that, that’s fine to
That's the other way of doing it. | thought that i
have seemed awkward to have one person sort of rand
rotated off and not participating. And I guess the
reason | thought you might have had in mind was tha
you take that person out of the decisional process
one matter, you break the continuity in the Committ
if the next matter that comes up has some overlap o
related to it in some way, that member hasn't parti
in the deliberations. And it seems to me that if y

six that are not disqualified, it is probably a goo
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have all six participating and then bring in the se
of necessity so that you don’t have an equally, not
possibility of an equally divided Committee.
By the way, | don't think there have been any eve
close divisions within the Committee, at least as f
public disclosure. Now what happened behind the sc
obviously I don’t know, but it just seems to me hav
seven is clean. It's a very, very modest additiona
on judicial resources, which | know are very scarce
JUDGE SCIRICA: We will give that matter serious

consideration.

PROFESSOR HELLMAN: Well, let me say something no

about two proposed amendments that may or may not r
change in policy, but which do raise some concerns.
these are two amendments that appear to respond to
Circuit Judicial Council’'s handling of the complain
Judge Richard Cebull.
The amendments involve variations on the same
guestion. When a Circuit Council issues a discipli
order based on the findings of a special committee
time for appeal to the Conduct Committee, your Comm
has not run, may the Council withdraw its order and
conclude the proceeding based on an intervening eve
The answer given in the proposed amendments is

never. | think that the answer should be sometimes
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these are complex issues from a technical standpoin
they also implicate competing policy concerns. And
be that I've misunderstood the thrust of the propos
amendments, and if | have, you’'ll correct me, but m

I'll proceed.

The basic scenario is this. After reviewing a

special committee report, the Circuit Council finds
misconduct or a permanent disability but the judge
to resign or retire. The Council issues an order i
discipline of some kind, but the order is not made
because the complaint is still subject to review as
right. Within the period when review can be sought
63 days under the current rule, 42 under the propos
amendment, within that period the judge has second
He’s willing to negotiate a retirement or resignati
if these amendments are adopted, the Council would
little or no leeway for negotiation, because it wou
unable to conclude the proceeding and unable to wit
public disclosure of the full text of the order, as
initially issued.

| think that is too rigid. In the situation I've
described, | think the Council should have some dis
to modify or even abrogate that initial order. At
when disability is at issue, the Council should be

conclude the proceeding and issue an order that doe
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identify the judge, assuming of course that the mat
not become public, which changes everything.
More generally, | see no reason why the Council’s
decision should be frozen at the moment it is issue
under the Rules, and this | suppose is something th
Wallace was criticizing, but under the Rules as the
now, that Council decision is only one stage of an
process.
So, | hope you'll reconsider those two proposed
amendments, again, assuming I've correctly understo
thrust of them. | think they do raise some difficu
guestions in which a rigid rule, an absolute rule d
adequately --
JUDGE GRITZNER: So I'm trying to think how you
would write the language to put in that discretion.
speaking to discretion on the part of the Circuit C
the Judicial Conduct and Disability Committee, assu
obviously an appeal has been taken with the Judicia
and Disability Committee, or both?
PROFESSOR HELLMAN: Well, it would be some of
both. First, | guess, the first thing | would do w
not to put the proposed language into the Rules. A
would put something into the commentary that would
the policy considerations that led the Council, I'm

led your Committee to the conclusions that it reach
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Cebull matter, but that outlined in some more gener
the importance of the transparency that you were |
aiming at for very good reasons, but give the Circu
Council in the first instance, with some review by
Committee, this discretion, again, to negotiate a
settlement.

And Judge, | agree with what Judge Wallace was
saying about the importance of informal processes.
obviously by the time you get to a special committe
you're out of the stage of the pure, informal proce
it seems to me that some of the policy concerns are
work there. And again, if the matter has not been
public, which is quite often in the case of disabil
would think it would be in the best interest of eve
even belatedly the Council can negotiate a retireme
resignation.

JUDGE BARKER: We learn about these things, of
course, by trying to unravel the knots that come be
to work on. So, if we made the words "final order
Council," basically words of art so that like in a
judgment about which we District Judges are lecture
some regularity, if that signifies final judgment a
that's discloseable, that has to be made public. |
to me you could, under your proposal, pull back fro

and say a "proposed order" or "proposed final order
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that would give flexibility, as long as it doesn’t
or get pushed into that final category where it's t
a word of art that has to have disclosure.

Do you think that would work?

PROFESSOR HELLMAN: Yes, | think something along
those lines, again, that given your Committee’s rol
these new arrangements, | think it is fair to say o
legitimate to say that the Council’s order is, in a
provisional until your Committee has given the go-a
mean, for example, it is not published and it seems
that one of the reasons for not -- and sorry, | sho
say published. One of the reasons for not making i
until the time for review has passed is to give you
Committee the chance to review it.

And I’'m suggesting that it also gives a final
chance at a negotiated resolution. And in a few ca
is not the sort of thing that’s going to be invoked
but it seems to me that in some instances it could
helpful. 1 mean Judge Wallace, back in 1978, was s
some rather similar things to what he was saying to
he said something that was very, very striking abou
wanted to save the judge, not just to discipline, b
save the judge. And I think in some of these situa
you allow the Circuit Council a little bit more fle

you can save a judge and also | think help the syst
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JUDGE GRITZNER: May | ask, Professor, if you had
any quarrel with Rule 24(a) as it presently exists?
look at the amendment, the amendment makes it perha
clear, particularly with the phrase that you're mak
public as originally issued, but Rule 24(a) has alw
that at the point of closure, all orders were subje
made public. And so I'm wondering if you have a pa
guarrel with the amendment as opposed to the origin
or if you had a problem with the Rule as it origina

existed.
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PROFESSOR HELLMAN: Well, I guess | maybe do have

a quarrel or a reservation about the literal langua
that Rule, which is why | didn’t include this as a
change and why your Committee viewed it as what was
in the Rule as it currently existed.
But again, it goes back to this basic point of th
new role that your Committee has taken, and it does
me that that review period, which you propose to sh
and | think that's a good idea, but that just gives
window that in a handful of cases will enable a kin
peaceful resolution of what could otherwise be some
unpleasant disclosures and a judge disgraced unnece
JUDGE SCIRICA: So you're not, in order to
effectuate that, you’re not proposing any amendment

24(a)?
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PROFESSOR HELLMAN: Well, | have to say | hadn’t
thought about it in that sense, but | think | would
want to give it some more thought to make clear tha
permissible. Now, maybe that could be done through
commentary, as Judge Barker was suggesting, about g
kind of flexible meaning to final order the way the
Court gives flexible meaning to finality in other c
JUDGE GRITZNER: And do I discern from your
writing, your written materials, that at least with
to the kind of change that occurred in the Cebull ¢
you would not be looking to allow that kind of a ch
PROFESSOR HELLMAN: Well, no, in the Cebull case,
you read my statement correctly. The pervasive san
of that report, it seems to me, | think you correct
that was impermissible, that what had to be disclos
something very close to what was in the original re
Now, whether everything in that original report had
disclosed, whether, as | suggest in my statement th
be instances where a particular phrase or statement
report was particularly hurtful to the judge, and i
that one statement out will smooth a judge into ret
or resignation without changing the substance of th
it seems to me that ought to be permissible.
But no, not the pervasive sanitizing.

JUDGE EBEL: Well, may | then ask are you
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proposing an amendment to the Rule that says they c
change when it would lead to a mooting of the probl
not other changes? | mean | don’t know quite how,
you’'ve now suggested that they just can’t rewrite t
and the only argument you've raised for why they ou
have some power to tinker would be to give them mor
authority to resolve the issue.

So I'm trying to decide whether you're proposing
only a limited exception that wouldn’t moot the con
because the controversy is a historical fact, but t
satisfactorily, in their opinion, resolve it. Ist
time when they can amend? Or is it an unlimited op
to amend just because they have buyer’s remorse abo
something?

PROFESSOR HELLMAN: Well, it seems to me, first o
all, this is one of those situations where disabili
different from misconduct. And | think it is also
relevant whether there has been any public disclosu
case where | think | would allow a change in dispos
would be the disability that has not become public;
the last minute the judge agrees to retire or resig
would let the judge do that and treat it as if that
happened before the Circuit Council had issued its

JUDGE BARKER: Well, if flexibility is the goal,

and time to exercise some flexibility is necessary,
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we’ll defeat our purpose if we try to specify the i nstances
in which flexibility is called for, don’t you think ?
PROFESSOR HELLMAN: I'm sorry, the?

JUDGE BARKER: Well, you were responding that

there might be a limited instance when there is dis ability

at stake, and you want to withdraw the report, or c hange the
report or something like that. If the goal is to a llow this
time for flexibility, we’ll undermine that goal if we try to
specify the instances when tinkering with the repor tis
permissible.

PROFESSOR HELLMAN: Yes, and | think some phrase

like phrases that you use elsewhere in the Rules, y ou know,
in extraordinary circumstances where the interest o f the
system and, you know, are suggested or required eve n, the
Circuit Council may, within the period or before th e time
for review has elapsed, modify an order, something like

that.

JUDGE EBEL: Let’s just use an analogy in the

regular appeal system. Why do you suppose it is th atonce a
District Judge enters a ruling and it's appealed to the
Circuit that the District Court doesn’t have a furt her
opportunity to say, you know, now that I've read th e
appellate briefs to the Court, | kind of wish | had said
something different, so | am just going to take a d 0 over.

| mean isn’t there some advantage to closure, just so the
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train keeps running on time.
PROFESSOR HELLMAN: | think, sure, there are
values in closure but | do think as the Rules empha
other contexts that this is not an adjudication. T
not a litigation. This is not an adversary process
think those differences do suggest a somewhat great
flexibility would be allowed here than in the litig
context where | agree, the bright lines --
JUDGE EBEL: But you're injecting now some other
variables that are hard to put metrics on, suggesti
maybe there’s a greater ability to amend for miscon
there would be for disability. I'm wondering just
going to get finality or anyone is going to know wh
there’s finality.
PROFESSOR HELLMAN: Well, first, it seems to me
that this kind of flexibility would come into play
very, very rare cases. | mean first of all, we're
about a tiny subset of cases anyway. And within th
JUDGE EBEL: The very rare ones are potentially

going to be some of the more public ones.

PROFESSOR HELLMAN: Well, | would say again that

when something is public, | think as | said in my r
to Judge Scirica, | think your options are much, mu

limited. Once it’s public, once the public knows t
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allegations have been made, I think the Judiciary h
obligation to respond to them and the only changes
allow would be in the nature of verbal changes tink
with language.

| do think that disability that has not become
public presents a different situation for the Counc
this Committee and can be treated differently. And
confidence in the ability of Councils and the Commi
together to figure out what's an appropriate amount
leeway there.

Again, this is not litigation. The principle of
litigation that you're referring to is that a case,
case, a given docket number can be in only one cour
time. That's what underlies that, that finality ru
referred to. That's not necessarily true of these
misconduct proceedings. | mean, again, they’re not
litigation. They're not adversarial. It's a proce
which | would hope the Councils and this Committee
regard each other as partners rather than as advers
any sense, and so | do think that calls for a diffe
approach than the finality rule, that a case can be
one court at a time.

JUDGE EBEL: Thank you.

JUDGE SCIRICA: So on the part of the subject

judge, and the kinds of scenarios we’re talking abo
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moment of decision as to whether to retire or to re sign,

it's a question of whether that’s after the special

committee issues its report but before the Circuit Council
has rendered an opinion, or that time period is aft er the
Council has issued its opinion and before the Judic ial
Conduct and Disability Committee has acted on that opinion.
They are the two time periods we’re talking about, if 'm

explaining it properly.

PROFESSOR HELLMAN: Yes, as | understand it, even

under your proposed Rule between the special commit tee
report and the issuance of the Circuit Council orde r, at
that point the judge can still retire or resign and the
order is based on the assumption that he has retire dor
resigned.

Your proposal would change that to the moment the
Judicial Council issues its order.

JUDGE SCIRICA: And of course we're referring to
an intervening event, which would then conclude the
proceeding.

PROFESSOR HELLMAN: That's right, and the
intervening event would be the resignation or retir ement of
the judge. | suppose, conceivably, it could be som ething
else, but that is the one that comes to mind, yes.

JUDGE SCIRICA: Good. Thank you.

JUDGE EBEL: Is there another value in addition t o)
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the value of rehabilitating a judge? Are there oth

of public confidence in the Judiciary? Let's sayt

has done something that we would all agree is misco
and he’s gotten the special committee’s report sayi
misconduct, and it's on appeal to us and now he say
quitting. | would quit and remove that risk to the

if you would modify some things." Is there another
with an interest here, that is the public, to have

sufficient disclosure to retain confidence in the J

PROFESSOR HELLMAN: Very much so, and as | think

suggested in my statement and | will certainly say
there is a finding of misconduct and certainly if i
become public, it has to say enough to reassure the
that the Judiciary has dealt with it.
| mean, again, to go back to Judge Scirica’s
point, if the judge did that before the Circuit Cou
issued its decision, | think there’s no question th
would, at least under even the draft Rule, that tha
moot the proceeding. Is that your understanding of
JUDGE EBEL: ltis. | agree with that. |1 do
agree with your observation, yes. So your position
if it could be permitted before the opinion, the de
rendered, why shouldn'’t it retain after the decisio
rendered?

PROFESSOR HELLMAN: Yes, that’s basically it, tha
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the issuance of the report is one step in a process
just suggesting that in a handful of cases you woul
the point of no return a little bit further than th
amendment or perhaps the original, the current vers
the Rules, yes.

JUDGE BARKER: All right, well let me just ask yo
then, where would you put it? Where is the point o
return, because if it's before the Council acts on
special committee’s report, we all think that’s fai
it's after the Council acts, and the judge is on no
then the discretion is limited because the Council
and, at least under our Rules now, where would you

Where is the point of no return?

PROFESSOR HELLMAN: Well, | suppose the latest

possible point of no return would be when your Comm

issues its decision.

JUDGE BARKER: So is it when we get the case? Do

we keep our confidentiality requirements throughout
process, even though the Council has spoken, so tha
matter what we were going to do, if the case is ter
after it has been referred to us, those reports tha

preceded it have to be disclosed?

PROFESSOR HELLMAN: Well, you could, you could do

that. You could say that until your Committee, you

give the judge until your Committee has --
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JUDGE BARKER: A last clear chance?
PROFESSOR HELLMAN: A last clear chance, or you
could have some arbitrary point and say that, for e
once the time for review has elapsed, the 42 days,
that’s the deadline; it could be that when you star
considering the 42 days, then at that point it is f
Any time short of when you issue your report, your
an arbitrary time, but you might want to put that i
to put some pressure on the judge. | mean | agree
there are some countervailing values, and one way t
with that would be to say, okay, the deadline is th
days; that the judge has the last clear chance with
that--
JUDGE BARKER: So on the forty-second day the
judge comes in and calls uncle and says "okay, okay
of here," then everything under your formulation, y
proposal, everything before that would be cloaked i
confidentiality?
PROFESSOR HELLMAN: Well, no, I'm suggesting a
more, | guess, flexible and situational report. It
depend, again, | would draw distinctions between mi
and disability, and | would draw distinctions based
whether the matter has become public, because again
matter has become public, and | was going to say so

about that and | do in my statement, | think the en
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calculus changes. 1 think there is an obligation t
disclose that doesn’t necessarily exist when, for w
reason, the matter has not become public.
| think when the public has heard allegations, th
Judicial Council and your Committee have an obligat
assure the public that the allegations have been de
that there is a response, an appropriate response t
misconduct.
When there has not been a public discussion, when
the matter has not become public and particularly w
disability, it seems to me the balance shifts and t
that situation, if the judge agrees to a quiet reti
it seems to me the public interest is best served b
JUDGE BARKER: Well, I wish that the issues of
conduct and disability were always easily distingui
It's like the defendant who says | wouldn’t have do
crime except | was drinking. So they get mixed and
really hard to create rules that are that nuanced,
Professor, and also give the kind of flexibility yo
talking about after the fact. We have to try to an

these things.
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PROFESSOR HELLMAN: Well, a couple of comments on

that. One, | mean | haven't seen every case, but |
seen many where there’s been a mixture of, a genuin

of misconduct and disability. There are occasional
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allegations that mix them up, but in the cases that
seem -- | don't think there are a lot of ambiguous
but | guess there are going to be some, sure, and m
this | would not put in the Rules. | would put it
commentary to be worked out by the Circuit Councils
Committee.

To that extent, | guess | agree with Judge Wallac
that it is not necessary to have a set of rules tha
every situation.

JUDGE BARKER: It's hard to legislate all of this
isn't it?

PROFESSOR HELLMAN: That's right. You can’t, and
again, this is, you need rules for litigation becau
an adversary process and you have the parties invol
you have to tell all the parties what their obligat
You have to tell the judge, the court, how much the
can intervene, and so forth.

This is a non-adjudicative process, and | think
there is room for this kind of greater flexibility.

Well, that actually is a nice lead-in to what |
was going to talk about next, which is the special
raised by what the Breyer Committee called high vis
complaints. And Judge Wallace was concerned that t
Committee, and | guess your Committee, have given t

weight to the mishandling of what is admittedly a s

40

doesn'’t
cases,
uch of
in the

and your

t covers

seit's
ved, and
ions are.

court

problem
ibility

he Breyer
00 much

mall




o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

number of cases here.

But on this point, | do agree with the Breyer
Committee, because the numbers may be very, very sm
are very, very small, but they’re the only complain
the public is at all aware of. So those are the on
complaints that shape the public’'s perceptions of h
Judiciary is handling complaints.

So | do think that it is necessary to design a
system that will address those in a way that satisf

public interest that Judge Ebel referred to.

The Breyer Committee also expressed concern that

in considering misconduct complaints, the Judiciary
swayed consciously or unconsciously by what the Bre
Committee called guild favoritism, inappropriate sy
for the judge’s point-of-view, or de-emphasis of th
misconduct problem.

And that concern, of course, is at its height whe
the complaint has received public attention. But t
concern about guild favoritism, or maybe more to th
about perception of guild favoritism, carries, | th
of its own risks. The danger is that the instituti
actors within the Federal Judiciary seeking to reas
public, as it does have to, that misconduct has not
swept under the rug, will act too swiftly or too se

dealing with allegations that have received public

all; they
ts that
ly

ow the

ies the

would be
yer
mpathy

e

his

e point
ink, some
onal

sure the
been

verely in

41




o o~ W N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

attention.

Now, | was suggesting in my exchange with Judge
Barker that there is no formula for this. In fact,
the things that we’ve learned over the past few yea
that every case is different and that you can't ant
all of the facets that will cause difficulty. But
think that you can have some rules, some guidelines
will guide Chief Judges and Judicial Councils, and
constrain their discretion. | think you need to do
think you need to allow some discretion, but there
situations in which you should constrain it.

The most important of these Rules are those that
deal with disclosure, but that immediately presents
problem that everybody here is aware of. The norm
judicial proceedings, generally, and for misconduct
proceedings in particular, is confidentiality. Tha
certainly what the statute assumes: nothing is dis
the public until the process is at an end and there
final decision.

Now, that confidentiality is perfectly fine for
the routine misconduct complaints. To clarify, I g
point in response to Judge Wallace, by the routine
complaints | mean the complaints that simply allege
judge mishandled the case, or the judge was biased,

sort of thing. But when a complaint is identified
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a public report, or when an advocacy group issues a press
release announcing that it has filed a complaint ag ainst a
judge, the norm is inadequate. The public is not g oing to
be satisfied by a "no comment," nor is the Judiciar y well-

served when speculation and rumor take the place of
information.

The 2008 Rules included one novel and important
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provision designed to deal with these situations. It's part
of Rule 23(a), and it says in extraordinary situati ons a
Chief Judge may disclose the existence of a proceed ing under
these rules when necessary to main public confidenc e in the
Federal Judiciary’s ability to redress misconduct o r
disability.

That’'s a good start, but it doesn’t go far enough
for two reasons. It sets the bar too highand itd oesn’t
address the specific situations that experience tel Is us are
going to arise.

Now, in my statement | suggest a couple of
modifications of this, some less restrictive langua ge for
the basic provision; some specific events that shou Id be
announced publicly when the Judiciary’s institution al actors
are considering a complaint that has become the sub ject of a
public report; and | also try to define the circums tances
that make a report public, in the sense that it sho uld
trigger special procedures. And the suggestion her e is that
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you ought to have a special set of procedures for p
reports so you have to define those.

The details, though, are less important than the
realization, which | think obviously everybody here
realize, that when allegations of misconduct become
you're dealing with an entirely different kind of p
and an entirely different kind of proceeding from t
initially contemplated by the Act and the Rules.

| think, Judge Barker, you asked Judge Wallace if
things have changed since the Act was conceived in
to 1980 period. And I think in that respect it has
the 24-hour news cycle, the ability of all sorts of
to go public, to bring matters into the public doma
has changed things, and so these public matters req
entirely different approach -- not entirely differe
substantially different approach than the one that
assumed could be applied across the board in 1980.

And | certainly don’t think | have all the
answers. | probably haven't even asked all of the
guestions, but this is an aspect of the Rules that
needs attention.

JUDGE EBEL: So would you just, just for my
information, tell me the exact Rule that you're qua
with and give us, could you, some language that you

tinker with?
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PROFESSOR HELLMAN: Well, if we go back to the
current language, |1 would drop the language --

JUDGE EBEL: Give me the cite to which Rule, wher
you're talking?

PROFESSOR HELLMAN: Okay, this is Rule 23(a). It
is on page --

JUDGE BARKER: 35.

PROFESSOR HELLMAN: -- 35, yes, the last sentence
of 23(a). | would drop the phrase "in extraordinar
circumstances" and have the Rule read,

"a Chief Judge may disclose the existence of a proc
interim orders in a proceeding when necessary or ap
to maintain public confidence,"” et cetera, somethin
that. Or maybe just put in "necessary or appropria

the Rule and have the commentary discuss some of th
particular orders.

| have in mind, actually, here what Judge Scirica
did as Chief Judge of the Third Circuit when the Ko
website matter was referred to the Third Circuit by
Justice Roberts. You issued a public statement ann
the appointment of the special committee, and | thi
statement included the members.

JUDGE SCIRICA: It did.

PROFESSOR HELLMAN: Did I recall that correctly?

JUDGE SCIRICA: Correct.
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PROFESSOR HELLMAN: And I think that immediately
told the world that this was going to be considered
faces on the people who were going to be considerin
just an anonymous committee, but here are the judge
think that really was an important step in addressi
concern that you raised in your earlier question ab
public confidence.
JUDGE EBEL: So were you proposing to delete that
first phrase? | couldn’t tell by the emphasis iny
PROFESSOR HELLMAN: Yes, | would --
JUDGE EBEL: "Extraordinary circumstances," you
would take that out?
PROFESSOR HELLMAN: | would delete the phrase
"extraordinary circumstances” because it suggests,
it's too demanding a standard.
JUDGE EBEL: But yet you're telling us that this
will only really arise in extraordinary circumstanc
PROFESSOR HELLMAN: No, | think that when there
has been a public report, for example, when there’s
report of misconduct and the Chief Judge identifies
complaint, which he or she is supposed to do, that
announced. That's extraordinary only in the sense
doesn’'t happen very often, but it should be routine
where it does happen.

In other words, what I'm suggesting is that there
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is a category of circumstances that is summed up un
phrase "an allegation has been made public." And I

define that in my statement, what makes an allegati

public. But when that happens, these disclosure ob

should be triggered.

And you don't just, you don’t need the word
extraordinary because | think you define it in some
more particularized way. Now, there may be other
circumstances, but that's covered by deleting that

JUDGE EBEL: Any other matters you'd like?

PROFESSOR HELLMAN: Well, | think I will stop. |

had a few other things | was going to talk about, b
just mention one and then turn the panel over to Mr
Wheeler.

| do suggest that in the next phase of its review
and | recognize that you can’t do it with these ame
that the Committee should look into reorganizing an
restyling the Rules. It's really, these Rules are
a very user-friendly document. And in my statement
present a few specific suggestions on that.

The main one is to break up some of these very,
very long Rules into separate Rules that will highl
of these distinct concepts. And | don't think that
an enormously difficult thing to do. | think it wo

helpful to the public and | think it would also be
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to the Chief Judges and the Circuit Councils.

| give one instance from the D.C. Circuit Council
this month where | think there is confusion between
dismissing and concluding.

So | would hope you would look into that in the
next phase. But | will leave the rest to my statem
unless there are questions, and give Mr. Wheeler a

JUDGE SCIRICA: Thank you very much, Professor
Hellman.

Russell Wheeler, of course, is well-known to all
of us. He is the former Deputy Director of the Fed
Judicial Center and the principle resource on the B
Commission Report.

Good to see you, Russell, and welcome.

MR. WHEELER: It's good to see you again, Judge
Scirica and the other members of the Committee, and
you for giving me this opportunity.

| should say that my statement covered a lot less
ground than did Professor Hellman’s. | endorse his
statement though with few exceptions, but generally
with most everything he said.

And | also agree with what he regarded as the
substantive changes he proposed in the amendments,

one exception he mentioned having to do with tie vo

My comments, my suggestions about the Rules deal

ent,

chance.
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pretty exclusively with the concept of providing th
information about how the system is operating, as w
providing information to potential complainants, to
them use the system and help them use the system
responsibly.

One of these has to do with Rule 24(b). The
Committee would change Rule 24(b) to obligate Chief
and Councils to post final orders on the court’s we
Up until now, the Circuits had the option and about
them decided to post all final orders; the rest dec
post only exceptional orders.

There’s this concept in public records called
practical obscurity, in which documents are public
practical matter they’re obscure because you can’t
them. And final orders contained somewhere in the
Office of the Court of Appeals are, for practical p
fairly obscure because most people just don’'t have
resources to get to them. So | commend the Committ
that change. And it's a pretty common sense change
now when you say public availability most people th
mean somewhere on a website.

| should say that change is going to enable peopl
who are of a mind to do it to undertake more elabor
analysis of the patterns of complaint disposition.
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and people might want to do it and they can do that
be able to do that once the final orders are all av
online, do it much more easily anyway.

But there is still a problem of practical
obscurity in the sense that other people are intere
principally in the extraordinary orders, or the ord
are outside of the routine, or something more than
Judge’s dismissal of a complaint or a Circuit Counc
upholding a dismissal, dismissals for, in almost al

eminently sound reasons.

And that’s the reason that | suggest that the

Rules mandate some way of directing the Councils an

Chief Judges to call attention to those very small
orders which are not routine; those in which the Ch
does not dismiss the complaint; those in which he o
appoints a special committee; those in which the Ci
Council or the Chief Judge believes that their orde

represents a new interpretation of the Act or the R

| suggested designating them just with an

asterisk. Professor Hellman suggested a different
I’'m less wed to which approach is better than the f
it be done as an assistance to those who are in the
the academics and others who are trying to, as the
said, get more information about how the Act is bei

administered.
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I would also, as | suggested in my statement, |

would also direct the Councils and the Chief Judges
they list the orders online, to designate or just g
number of pages. When you read these orders and yo
the orders on the various Circuit websites, they fo
pattern and they have different kinds of boilerplat
different formats, but the orders typically for any
particular Circuit will stay within a range of one
pages, and other Circuits maybe four to five pages.
you see an order that’s 10 pages, you have an inkli
there’s something going on there out of the ordinar
may be because there is a need for extensive interp
of a phrase in the statute, which has not been inte
before. As I point out, it could be one of those r

few instances in which Chief Judges undertake the f
reasonably in dispute, which they really should lea

special committee or the Judicial Council.

And | suggested a few other changes to Rule 24(b)

that | won't go into here.

As to the availability of complaint filing
information, this is Rule 28, and it makes two slig
amendments. It includes the complaint filing instr
among the things which should be posted on the webs
the courts, and it also gives the courts the option

making the complaint form, the instructions and the
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available simply by a link, not simply to the Court
Appeals but also to the national court website,
uscourts.gov.

| would go somewhat further, however. | would sa
that the judicial complaint material, the complaint
the Rules and the complaint instructions should be,
use the phrase "prominently available on the homepa
each court’s website. And this is basically a meld
Judicial Conference policy in 2002 which instructed
courts to include that information prominently on t
website, and the Breyer Committee, which recommende
courts include the information, the material on the
homepage, regarding the homepage as synonymous with
prominent.

| took an afternoon off when | was preparing my
statement and | looked at the 200 court websites an
myself the question, how many of them display the
information that we're talking about here on the ho
or display it within one-click away? And | found s
things. One is that most courts, a majority of cou
indeed, putting the material on their homepage. Th
is, however, that some of these homepages are so cl
with information that it's really kind of hard to i
where the judicial conduct information is. So that

reason why | would phrase the Rule as | did.
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And secondly, as | said, this is not going to be
something new for the majority of the courts. Over
the courts already put this material on the homepag
the others, four out of five of them, put them ther
within one-click away. So this is not a big change
think it would be of assistance.
| did include on page 4 of my statement the
results of this little survey | did. If you would
information on what | found, I'd be quite happy to
it to you.
Third, |1 would also require the complaint forms,
as they’re listed on the websites, to give the addr
filing a complaint. And this ties in a little bit
Arthur’s suggestion about making the Rules more use
friendly.
The complaint form on the website for the Second
Circuit has a face page, local instructions for com
filed under the Act. And it repeats some of the
instructions in the filing instructions and also gi
address of the Clerk of the Court of Appeals. That
only Circuit that does it that way, as far as | can
Others, sometimes in the rules that they post, Rule
give the address of the Clerk of Court. But others
other Circuits, the complainant is left to wander i

7 because that’s where they're told to file the com
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and it says file it with the Circuit Clerk. And | can't
imagine how many people don’t sit and say, well, | don’t
have a complaint about some Circuit, my complaint i s about a
magistrate judge. Why do | have to file it here? It's not
going to clear up that confusion, but it's going to say

clearly where the complaint ought to be filed.

| think it would save the time of not only the
complainant, but surely of the Clerks of the Distri ctand
Bankruptcy Courts who must get these complaints and either
send them back or forward them.

JUDGE BARKER: Russ?

MR. WHEELER: Yes.

JUDGE BARKER: When you made your review of these

webpages, and thank you for giving us a day of your annual
leave to do that, which one had the best page? Is there a
best practices out there that you would draw our at tention
to?

MR. WHEELER: You know, a couple of years ago the

Judicial Branch Committee published a template, a s uggested
template for webpages, and it grew partly out of th e Breyer
Committee concern that there are a variety of thing s that
statutes or a Judicial Conference say have to be on the
webpage and they’re not there. And so the concern was we
ought to, well, we can’t order them to be there, an y more

than the statute can, but we can put up a sample we bpage.
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And so this template that they adopted, which |
think less than half of the Courts use is, in my mi
good. I'm no website designer but it's clean, it's
it's direct and it does have judicial conduct mater
smack dab in the middle of the homepage.

So | would refer you to that more than anything
else. The interesting thing, though, even courts w
they use the template, slightly under half of them
have the judicial conduct material because these we
are constantly in evolution as best | can tell. Th
says we have to change our website because we have
rules and the IT guy says, "well, what's all this |
conduct stuff here? Why do we need that?" And out
not maliciously but that’s just the way things happ

JUDGE SCIRICA: Would it be better to handle thes
matters through a best practices, since there are c
changes, and sort of monitor it?

MR. WHEELER: | think the -- I'm sorry.

JUDGE SCIRICA: Just to monitor the webpages from

time-to-time?
MR. WHEELER: | think that’s already happening in
the sense that I'm pretty sure the Administrative O
the part that staffs the Judicial Branch Committee,
the websites, and | think they also send out period

advisories.
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The point you're making, and you're right, is the
Rule change is not going to change behavior for eve
but at least it's a start. But | think, yes, it wo
good idea for the Committee staff to do that monito
well, and just remind courts that there are certain
that the Judicial Conference has the authority to m
there and, indeed, should be there.
JUDGE SCIRICA: Any comments or questions for Mr.
Wheeler?
MR. WHEELER: | wanted to add one thing, if | may
Judge.
JUDGE SCIRICA: Yes, of course.
MR. WHEELER: Arthur and | both referred to the
matter which arose in the Eleventh Circuit in Augus
there was posted on the website of the Court of App
the Court of Appeals letterhead an announcement abo
being suspended from a District Judge there who was
with a misdemeanor charge.
And his point was that perhaps there ought to be
clarity as to who was authorized to suspend the cas
a judge. My interest, instead, was the inaccuracy
press reporting about what was going on there with
Fuller. And this is confusion that probably would
even without the announcement, which | think was a

had a hard time deciphering it because | don’t know
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authority the Court of Appeals has to suspend a jud
caseload. But everybody reported, as they always d
JUDGE DUBINA: | don't think they do. I'm from
the Eleventh Circuit and I've researched that, and
with you. | don'’t think there was any authority to
MR. WHEELER: Well, thank you. | feel better
about that.
JUDGE DUBINA: | do think there is authority by
the Judicial Council to not assign anymore cases, b
don’t know how you take cases away from a judge; ho
think what probably cured it, assuming that was som
error, was the fact that the judge agreed to that.

JUDGE BARKER: We love waivers, you know.

MR. WHEELER: | suspect the Judicial Council does

have the authority to do that, but you know, | yiel
judgment. Arthur assumed that it was the Judicial
operating because it had to be, but my point is thi
is confusion enough out there in the press about ho
process operates. Part of that stems from the fact
routinely refer to the Courts of Appeals as Circuit
I've been uneasy with that for a long time, but tha
way the Supreme Court does it, so | guess, you know
who is going to win that one.
But you get constant press reports about the Cour

of Appeals doing things that you know the Circuit C
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doing, but they mix up Court of Appeals and Council , so all
| am saying really is that the Committee, to the de gree it
can help clear up that confusion, it would be helpf ul.

| suggest an amendment to Rule 24, which may be
going too far but at least it's there, but it's rea lly quite
interesting to read the press reports from Atlanta about
what was going on there. And all | can say is the
announcement didn’t cause the confusion, it just pe rhaps
made it even a little worse. That's all.

JUDGE SCIRICA: A little practical obscurity in a
different sense?

MR. WHEELER: Yeah, it's the opposite of practica I
obscurity.

JUDGE SCIRICA: | don’t mean that it was
intentional at all.

MR. WHEELER: Sure.

JUDGE SCIRICA: | don't mean it in that sense.

MR. WHEELER: They’re very unobscured but yes, we
have the same plan.

JUDGE SCIRICA: Sure.

MR. WHEELER: | had a few comments about Judge
Wallace and the statement about training Chief Judg es, but |
won’t go into that here unless you're interested in it?

JUDGE BARKER: Well, could you, just, is that all

right, Mr. Chairman?
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JUDGE SCIRICA: Of course.
MR. WHEELER: Well, the Breyer Committee included
a fairly extensive recommendation for individualize
know, Judge Barker --
JUDGE BARKER: Yes.
MR. WHEELER: -- for individualized sessions by a
member of this Committee with each new Chief Judge.
went nowhere. It did not get picked up when enforc
and regulations were adopted.
And | think the thought was, and you may have a
better idea than I, but I think the thought was tha
may be some danger if each Circuit is orienting its
Judge to do things the way the last Chief Judge did
There is some benefit, perhaps, of a different pers
So it would be worth the time of a member of this C
to go to the headquarters or the site of a new Chie
Judge and just spend a half day or a day going over
regulations.
We did find, the Breyer Committee did find some
rather striking examples of Chief Judges, no disres
really just didn’t understand the Act very well, as
corrective action was, for example. Corrective act
the minds of some, is when a Court of Appeals rever
judge. Well, that’s not corrective action in terms

Act. So that was a suggestion.
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When | was at the Judicial Center, we did, | thin k
maybe every two years or so at the time of the Judi cial
Conference, have a seminar for Chief Circuit Judges , and the
hot topic, of course, was how to deal with miscondu ct
complaints and more than that, complaints of disabi lity.

But that’s rather impractical and every two years i s not the

same as striking when the iron is hot.
So the Committee may want to look at that Breyer
Committee recommendation and reconsider whether it wants to
do such a thing.
JUDGE SCIRICA: Good suggestion. Any other
comments or questions?
Well?
JUDGE GRITZNER: Professor?
JUDGE SCIRICA: Did you have a question?
JUDGE GRITZNER: Yes.

JUDGE SCIRICA: Sure, Judge Gritzner has a

guestion.

JUDGE GRITZNER: Yes, | wanted to ask Professor
Hellman, with regard to the interplay between Rule 25(e) and
28 U.S.C. Section 359(a), with regard to a judge th at is the
subject of a special committee investigation not se rving in
connection with any other matter that has to do wit ha
judicial conduct proceeding, our Rules, of course, address

it that far. And you pointed out what you believe to be a
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tension between that limitation and our Rules apply
to further activity in the judicial conduct area, a
whether it also applies, as the statute suggests, f
activity on a Judicial Council, or for that matter,
Judicial Conference.

And | guess my question is one that is
jurisdictional. And that is | understand why our R
might apply to further participation in disciplinar
judicial conduct proceedings, but would it not be t
judgment and responsibility of the Judicial Council
Judicial Conference to determine the extent to whic
particular judge would be involved in matters not i

judicial conduct?

PROFESSOR HELLMAN: | suppose they do have

independent responsibility to do that. | would thi
that it is probably helpful to have a rule that is
with the statute. It seems to me that it is confus
have a statute that says one thing and a rule that
something else. So it just seems to me that while

enforcement is probably in the hands of the Council

Conference, maybe you wouldn’t get into enforcement

if the rule said what the statute says.
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Judicial Conference of the United States what an in
member of that group should be doing with regard to
that are not judicial conduct matters.
PROFESSOR HELLMAN: Well, that’s obviously, you
know, a very awkward thing to be doing, but | suppo
when a letter goes out to the subject-judge, as | a
does, saying this is to inform you that there is a
committee that is investigating such-and-such a com
that that letter could say, you know, we inform you
this is what the statute provides, this is what the
provides, and | think that a judge would abide by w
rule and the statute says when he or she has been t
it.
It's not something that somebody would know until
that happens, but | think if it's in the letter tha
the judge about the investigation, that would proba
it unnecessary to have any other enforcement author
other enforcement action, excuse me.
JUDGE GRITZNER: Thank you.
JUDGE SCIRICA: Any other questions or comments
from the Committee members?
JUDGE BARKER: Let me just, if | may, Mr.
Chairman, for a second, add another word of thanks
of you for adding substantially to our thinking and

understanding. Both of you are such stalwarts in t
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field, and those of us who try to labor in these vi neyards
too know where to go to when you’re speaking about them
because it's always helpful.

Today is the same, so thank you.

PROFESSOR HELLMAN: Thank you very much and thank
you for giving us a chance to express our thoughts on this.

JUDGE SCIRICA: Well, it's been illuminating and

very helpful to us. Should you desire to submit an y
statement post-hearing of matters that you've thoug ht about
some more, or matters that have been raised here, w e’'d be

happy to receive them.

PROFESSOR HELLMAN: Well, thank you. I'll be
submitting my final version of my statement on Mond ay, |
anticipate, and of course both of us are happy to r espond to
any additional questions, if there are any.

JUDGE SCIRICA: Good, good. With great thanks
from the Committee, you're excused.

PROFESSOR HELLMAN: Thank you.

MR. WHEELER: Thank you.

JUDGE SCIRICA: Good. Our final witness is Mr.
Raymond Cohen.

Mr. Cohen?

MR. COHEN: Good morning.

JUDGE SCIRICA: Good morning, Mr. Cohen.

MR. COHEN: Thank you for this opportunity.
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JUDGE SCIRICA: Good.

MR. COHEN: My name, as you gather, is Raymond

Cohen. I've never done anything like this before a

more-or-less a little nervous.

JUDGE SCIRICA: Well, we're happy to give you 15

minutes and you go ahead.

MR. COHEN: You'll have time to get out for lunch

on time.

I’'m just a hardworking citizen who finds it
important to speak up when he sees something is wro
appreciate the time you’re giving me.

As Dr. Phil would say, how is this whole process
working? The proposed amendments, in my opinion, d
far enough in modifying the Rules of Judicial-Condu
Judicial-Disability. According to Table S-22, out
ethics complaints filed against federal judges over
years, including 130 by attorneys who presumably ha
something to lose, only five resulted in actions ta
only one in 2011, zero in 2012 and 2013.

In effect, no judge has been held accountable for
his or her ethical breach. The result is thatin 9
percent of the complaints, no action is taken. The
where actions were taken is 0.05 percent. A compan
similar percent had recently been fined $25 million

fewer than one percent of its employees earned any
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In U S. v. Zaken Corp, U.S. District Judge Dean
Pregerson banned the Zaken Corp from advertising or
work-at-home business opportunities and fined them
million. Those who take advantage of Americans sea
for an honest day’s work, depriving them of their s
will be held accountable.

The Judicial Conference needs to make additional
changes in the misconduct rules so that meaningful
occur and judges are held accountable when ethical
boundaries are crossed.

Those filing ethics complaints have an expectatio
of a fair hearing from the Judiciary, and this is n
happening when 0.05 percent of the cases have actio
and 99.95 percent with no action taken.

New York State maintains a website for complaints
against New York judges. Six decisions, all dated
are published on the New York website upholding eth
complaints against New York judges. These six deci
total more than 10 years’ worth of actions taken on
complaints against the Federal Judiciary. Furtherm
York has a PDF with 148 pages that list all the adv
ethics decisions against New York judges.

New Jersey, on its website, states that 40 percen
of ethics complaints against New Jersey judges are

investigated while 60 percent are dismissed.
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This large disparity is certainly shocking to me,
to say the least, and shows that reform is either |
overdue, or we have very ethical federal judges.

Why should the status quo be changed? The
decisions of the Federal Ethics Board are advisory
be or are ignored because no enforcement actions fo
these decisions. Most state judicial ethics commit
enforcement actions to back their decisions.

In post-politics, the Committee told the judge in
Maryland five years ago that his membership in an
organization violated two canons of ethics provokin
immediate resignation from the board, which was the
appropriate behavior.

In 2010, three additional judges, including a
Chief Justice from one of the Circuits were on the
panel. One judge said he did not feel compelled to
and the other two did not respond.

Douglas Kendall who heads the Constitutional
Accountability Center has succinctly stated the pro
The judicial ethics process is completely self-poli
unenforceable.

The Committee has Rule 11(g)(2) and four other
Rules requiring that an order of a Chief Judge or a
Committee forward their decision and supporting mem

to the Conduct Committee. This needs to be changed
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the Conference saves the paper and stops the report
| hope doesn’t happen, or they add teeth to the Rul
provides for enforcement against action against jud
violate the Rules or where the Committee doesn’t fo
own Rules.

My recommendations are do the right, do what is
right and have a meaningful process with published
This idea of having, you know, of creating a proble
public confidence in the Judiciary really, to me as
layperson is inappropriate. There’s no other organ
out there that uses that criteria, and while I do r
the fact that, you know, you need to be judicious a
to keep using that as a primary concern to me is re

And maybe that is a strong word, but no other
organization uses that criteria and as judges every
deciding cases where there’s fraud and people conce
things, this is concealment as well, at least in my
opinion, though I'm not a judge and I've given up p
law, though I'm not a lawyer.

Do not protect those judges who are not doing
their job. Most judges are hardworking, conscienti
do what they’re supposed to do. But there’s a smal
minority of judges who fail to do this, and | think
thing, listening to the conferring, you need to dis

between judges who are disabled, and they should be
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great deal of latitude, and judges who are just not
their job. There should be two distinct pathways,

opinion.

The Committee should make changes and should make

its own changes before the court of public opinion
Congress demands that these changes be made. What
concealed 20 years ago will become widely dissemina
the Internet by going viral where millions will vie
message. This really undermines the policy of havi
confidence and, you know, whether the issue is know
unknown. This would seriously damage the reputatio
Judiciary and the individual judges involved.

For example, the Center for Public Integrity foun
that 10 percent of the federal judges had a financi
interest in one of the parties to a lawsuit that th
adjudicating. Where was the Administrative Office
Committee?

Eventually, concealment of material problems
becomes public. For example, the December 6th, 200

York Times article stated that Judge Daniels of the

District Court of Manhattan took over three years t

if Regina Adams would receive her ex-husband’s pens
Judge Daniels also took over three years to hear an
for a prisoner with HIV, who filed a petition chall

his state court conviction. By the time Judge Dani
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around to deciding the case three years later, the

had died.

That was 2004 and now we can jump to 2014. A mor

recent disclosure is from ABC Action News on July 3

2014. Steven Mozdzierz, and | butchered his name,
former Marine who has had three surgeries on his kn
following seven years in combat. He’s been waiting
years for Judge Barclay Surrick of the Eastern Dist
Pennsylvania to decide his case. And the six years
unacceptable in any case, and the fact that it's a
really is an outrageous action or inaction on his p
Accountability is what is required, and failure t
be accountable should be an ethics violation along
enforcement action. A judge should not be permitte
cases languish, or decide cases on some of the issu
ignore other ones. Only the Supreme Court has the
to decide a case, and ignoring issues is unacceptab

should be an ethics violation with consequences.

When judges know that violations go unpublished,

even judges with stellar reputations will take adva
Judge A, B and C heard a case. An ethics complaint
have been filed against all three judges; however,
was arbitrarily chosen. He was the lucky one. Who
think heard the ethics complaint? Judge B. Had Ju

found Judge A guilty, Judge B would have found hers
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guilty as well.

This is a definition, | believe, of conflict of
interest. Subsequently, the dismissal was appealed
panel in the Circuit. Who participated in that dec
Judge C. One would say that maybe this is an isola
incident; however, when the original summary judgme
issued after oral argument was canceled, an en banc
was requested, which was denied. One half of the e
panel was conflicted out since they had rendered a
that was the basis of the ethics complaint.

In this situation that | describe above where
Judge A, B, and C heard a case, no ambiguity exists
least in my opinion, as to a conflict of interest s
is what Judge B is the definition.

Counseling doesn't help the complainant. You
know, you take a judge and you counsel him, or disc
him, or do whatever. What happens to the decisions
made? Are they reversed? Sure, they can go up on
but of the cases appealed, what percent, what perce
actually heard for whatever, you know, due to econo
reasons, et cetera. Counseling a judge is insuffic
it doesn’t help the people who had the problem.

There has to be transparency, accountability and
there has to be fairness. New York and New Jersey

non-lawyers and non-judges on their panel. Further
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expecting one judge to find another judge violated
of Conduct is ludicrous when they have lunch togeth
Code of Conduct for ethics complaints should be exa
same as for hearing lawsuits. By statute, 28 U.S.C
judge is not able to hear an appeal that he or she
while in a lower court, even when the question may
of solution, as quoted, as to quote Rexford v.
Bal ke- Col | ender. That's a Supreme Court case.

The Code of Conduct should be the same for ethics
complaints, as well as hearing lawsuits. The Admin
Office needs to have administrative controls in pla
when you have each Circuit having its own system, i
a lot more, it's a lot more difficult. And they sh
non-lawyers and non-judges involved, as well as
transparency, which is what New York and New Jersey

As | explained before, the public confidence is,
to me, not a valid criteria, and as far as how high
is concerned, if | have an ethics complaint, should
it high profile in order that it gets heard? That
seem right to me, but with the Breyer Commission st
in Rule 26, that seems to be the action. Postiti

Wall Street Journal or the Washington Post.

Hopefully the Committee will back its ethics
decisions with enforcement action. We're in the 21

century and nothing is off-limits to the Internet,
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public confidence thing can be a little bit more tr
back in the 80s when this was originally discussed.
Does anyone have any questions?
JUDGE SCIRICA: Mr. Cohen, thank you very much.
We appreciate hearing your views and we will certai
consider them.
Any questions or comments from the Committee?
MR. COHEN: Thank you for your time.
JUDGE BARKER: Thank you.
JUDGE SCIRICA: Good. Thank you.
The hearing is now adjourned and we thank everyon
for their help in this matter.
(Whereupon, at 12:02 p.m., the proceedings were

concluded.)
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