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TITLE 28, UNITED STATES CODE, SECTION 331

§ 331, Judicial Conference of the United States.

The Chief Justice of the United States shall summon annually the chief judges
of the judicial circuits to a conference at such time and place in the United
States as he may designate. He shall preside at such conference, which shall
be known as the Judicial Conference of the United States.

If the chief judge of any circuit iz unable to attend, the Chief Justice may
gsummon any other circuit or district judge from such circuit. Every judge sum-
moned shall attend and, unless excused by the Chief Justice, shall remain
throughout the conference and advise as to the needs of his circuit and as to
any matters in respect of which the administration of justice in the courts of the
United States may be improved.

The conference shall make a comprehensive survey of the condition of business
in the courts of the United States and prepare plans for assignment of judges to
or from circuits or districts where necessary, and shall submit suggestions to
the various courts, in the interest of uniformity and expedition of business.

The Attorney General shall, upon request of the Chief Justice, report to such
conference on mattérs relating to the business of the several courts of the United
States, with particular reference to cases to which the United States is a party.

The Chief Justice shall submit to Congress an annual report of the proceedings
of the Judicial Conference and its recommendations for legislation.
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REPORT OF THE PROCEEDINGS OF THE ANNUAL MEETING
OF THE JUDICIAL CONFERENCE OF THE UNITED STATES

The Judicial Conference of the United States convened pursuant
to Title 28, United States Code, Section 331, on September 24, 1953,
and continued in session two days. Because of the vacancy in the
office of Chief Justice, Associate Justice Hugo L. Black presided
(Title 28, United States Code, Sectlon 3), and the following Judges
were present:

Cirecuit: . e

Distriet of Columbia_____ “e-e-o—" Chief Judge Harold M. Stephens.
FUrste ol e Chief Judge Calvert Magruder.
Second__ .o —_____ Chief Judge Harrie B. Chase.

- Thirdee - Chief Judge John Biggs, Jr. - -
‘Fourth X - Chief Judge John J. Parker.
Fifth e Chief Judge Joseph C. Hutcheson.

BIXED e e Chief Judge Charles C. Simons.
Seventh.. ... e e ——— Chief Judge J. Earl Major.
BEighth e Chief Judge Archibald K. Gardner.

" 'Ninth i Chief Judge William Denman.

Tenth-_.. : Chief Judge Orie 1. Phillips.

" The Conference adopted the followmg resolution: .

In the death of Chief Justice Vinson the country has sus-
tained the loss of one who filled well and worthily the highest
~Judicial ‘office in the land, and we as members of this Confer-
ence -have suffered the great personal loss of one whom we
loved and respected as a man and whose service as presiding
‘officer of the Conference had made it an instrumentality of
- great and ever-increasing importance in the administration of
justice. Chief Justice Vinson came to the office of Chief Jus-

" tice at a critical period in the history of our country, a period
fraught with many dangers and difficulties. He brought to
the performance of his duties a wide knowledge of men and
affairs as well as of the law, wisdom ripened by experience and
a profound and intimate knowledce of the nature and workings
of our government having theretofore served with distinction
"in the legislative, executive and judicial branches. This ex-
perience gave him an unusual grasp of governmental problems
~and a sureness in approaching and dealing with them rarely
equalled in our history. His knowledge of the legislative
".branch and his personal acquaintance with the leaders of that
branch enabled him to develop between this Conference and
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the Congress a relationship which has resulted in a better
understanding of problems affecting the judiciary and the -
passage of legislation which has done much to improve the
courts and the administration of justice therein.

A man of learning and industry, of wisdom and understand-
ing, of unimpeachable integrity and wide human sympathy,
he has served his country well and will be long remembered in
gratitude by his fellow countrymen. He measured up to the
highest standard of manhood. In the language of the ancient
prophet he did justly, he loved merey and he walked humbly
before God. May his kindly spirit rest in peace and may the
example which he has left us of consecrated public service and
devotion to the common good be an inspiration to all of us in
the years that lie ahead.

The Conference also adopted the following resolution:

In the retirement of Judge Thomas W. Swan and Judge
Augustus Hand, the federal judiciary loses the active service
of two of the outstanding circuit judges of the country who
have been of great service in the work of the Conference. The
Conference takes note of their long and distinguished records
on the federal bench, congratulates them upon their achieve-
ments and expresses the hope that they may be with us for
many years to come, that they may continue to render service
in their judicial capacities and that we may continue to have o
the benefit of their advice and assistance in solving the prob-
lems which arise in the administration of justice.

* The Attorney General, Honorable Herbert Brownell, Jr., accom-
pa.med by The Deputy Attorney General, Honorable Wﬂham P.
Rogers, attended the afternoon session on the opemng 'day of the
Conference.

Cireuit Judges Albert B Marls, Alfred P, Murrsh; E.. Ba,rrett
Prettyman, F. Ryan Duffy, and Wayne G. Borah, and District
Judges Harry BE. Watkms and Bohtha J. Laws attended some or all
of the sessions.

Henry P. Chandler, director; Elmore Whltehurst assxstant di-
rector; Will Shafroth, chief, D1v1s10n of Procedural Studies and
Statistics; Edwin L. Covey, chief, Bankruptey Division; Leland
L. Tolman, chief, Division of Business Administration; and Louis
J.Sharp, chief, Probation Division ; and members of their respective
staffs, all of the Administrative Oﬂice of the United States Courts,
attended the sessions of the Conference.

- Commissioner of the Public Buildings Service, W. E. Reynolds,
attended the afternoon session on September 25th. -
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REPORT OF THE ATTORNEY GENERAL

The Attorney General Honorable Herbert Brownell Jr., pre-
sented his report to the Conference. The full report appears in
the appendix. :

REPORT OF THE DIRECI‘OR OF THE ADMINISTRATIVE OFFICE OF THE
Un~itED STATES CoUuURrTs

Pursuant to the statute (28 U. S. C. 604 (a) (3)) the Director
had previously submitted his fourteenth annual report on the activ-
ities of his office for the fiscal year ended June 30, 1953, including
a report of the Chief of the Division of Procedural Studies and
Statistics on the state of the business of the courts. The Confer-
énce approved the immediate release of the report for pubhcatlon
and authorized the Director to revise and supplement it in the
final prmted ed1t1on to be 1ssued later

Business oF TaHE COURTS

State of the dockets-of the Federal courts—Courts of appeals.—
Cases commenced in the United States Courts of Appeals increased
by 5 percent in the fiscal year 1953 as compared with 1952. The
number of cases begun was 3,226 and the number terminated,
3,043, leaving 1,845 pending at the end of the fiscal year. During
the last 6 years, the general trend of the cases filed in the appellate
courts has been upward but at a gradual rate.. The increase since
1948 has been 17 percent. .. But increases in the District of Co-
lumbia, Fifth, Sixth, Eighth and Ninth Circuits have been larger.
In the Ninth the increase has been from 284 in 1948 to 450 in
1953 or 58 percent.

The number of cases commenced in 1953 with relatlon to the
number of judges in the court was much larger in the Fifth Circuit,
than in any other, with the next heaviest load in the Ninth Circuit.
In the Fifth Circuit the number of cases filed exceeded the number
of cases terminated by 20, while in the Ninth Circuit the difference
was 98. The pending load in the Fifth Circuit increased to 264
and in the Ninth Circuit to 430. The only other Circuit with more
than 200 cases pending on June 30 was the District of Columbia
with 292, ,

The median mterval from ﬁlmg to dlspos1t10n for cases heard
and submitted in all circuits was 7.0 months compared with 7.3

275129—53——2
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months in 1952. = The circuits with the longest median interval
were the Ninth with an interval of 12.6 months, the District of
Columbia with a 9.9 months interval and the Fifth Circuit with a
median of 9.6 months. While the dockets of most of the courts of
appeals are in satisfactory condition, the existence of 7 vacancies
in these courts is making the expeditious dlsposmon of cases more
difficult.

Petitions to the Supreme Court for review on certiorari to the
United States Courts of Appeals were 603 compared with 592 last
year. Of the number acted on, 89 or 14.3 percent were granted
compared with 90 or 14.8 percent in 1952.

District courts.—An increase of 9.5 percent in the number of
civil cases commenced in the district courts over the 1952 figure
brought the number of new cases filed to 64,001. This followed a
13 percent increase in the previous year. Again, as last year, the
cases terminated, which numbered 57,490, were about 10 percent
less than the number filed. The result has been an increase in the
number of civil cases pending to 66,873 on June 30, 1953. This is
the largest number of pending cases in many years and it em-
phasizes the congested state of the civil dockets in many districts,
particularly those in metropolitan centers.

Since 1941 the number of civil cases filed annually has increased
by 66 percent while the number of judgeships is now only 14 per-
cent greater than it was at the end of the last prewar year. Pri-
vate cases which on the average take much more judicial time than
Government cases have increased even more. The number of
. private cases filed annually hasrisen by 83 percent and the number
pending by 130 percent, since 1941.

In more than a quarter of the districts having solely federal
jurisdiction, the median interval from filing to disposition for civil
cases terminated after trial during the fiscal year 1953 exceeded the
national median of 12.4 months. Special mention should be made
of the situation in the Southern District of New York, the Eastern
and Western Districts of Pennsylvania and the Northern District
of Ohio where delay in reaching trial has attained very serious
proportions. Detailed information concerning these and other
districts is given in the Director’s report. _ _

The number of criminal cases filed in the district courts is above
that of the years immediately preceding World War II because of
the large number of immigration cases commenced in districts

O
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bordering Mexico. Excluding them, other eriminal cases dropped
sharply from 1944 to 1948 and the number has fluctuated within
a small range since that time. In 1953 the number of criminal
cases filed was 37,291, a decrease of about 700 from the previous
year, but criminal cases other than immigration increased from
24,803 to 25,702 or 3.6 percent, While the number of cases ter-
minated was somewhat less than the number commenced, the
pending case load is small and consists, in part, of cases which
cannot be prosecuted because of fugitive defendants who have not
been apprehended. Speaking generally, criminal eases are given
precedence, and the criminal dockets are in good condition.

A sharp rise in bankruptey cases is taking place which was evi-

~ denced by a 15 percent increase in filings during the fiscal year

1953 and a rise of 24 percent in the fourth quarter followed by an
even larger increase in the first 2 months of the current fiscal year.
The upward trend in evidence from-1946 to 1950 appears to have
been resumed. Bankruptcy cases filed in 1953 were 40,087 and
the number terminated was 37,485 leaving 38,786 pending on
June 30, 1953.

Cases and motions under advisement.—At the end of the ﬁscal
year, 102 cases and motions were reported by district Judges as
having been held under advisement more than 60 days. Of these,
23 which had been taken under advisement more than 6 months
before June 30, had been called to the attention of- the cu'cmt

“councils in accordance with a standing direction of the Judxclal

Conference. A report by the Administrative Office to the Con-
ference mdlcated that all but 10 of these cases submitted before
January 1, 1953 either had been or would be dlsposed of before the
beginning of October. ,

ADDITIONAI,; JUDGESHIPS Nmmnn

It is the sense of the Conference that addltmnal judges are des-
perately needed in many of the federal courts of the country, both
circuit and district, and the Conference respectfully urges expedi-
tious action by Congress to provide for the a,ppomtment of addi-
tional judges.-

A bill (8. 15) passed by the Senate at the last session -of Con-
gress provided for 4 circuit judgeships and 35 district judgeships,
some of which were temporary as the result of a provision that the
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first succeeding vacancy should not be filled. The House of Rep-
resentatives reduced the number to 3 circuit judgeships and 23
district judgeships, and passed the bill as so amended, but the
conferees of the two houses failed to agree. The bill is pending for
further action by the second session of the 83d Congress. - '
After reviewing the condition of the dockets of the courts of
appeals and the distriet courts, and considering statistical data sub-
mitted by thé Director, the Conference reaffirmed its previous rec-
ommendations with respect to the establishment of additional
judgeships and also recommended the creation of the following
Judgeshlps in addition to those heretofore recommended:

S | addit:onal eirenit judgeship for the Ninth Circuit (in addition te the two
ndditional judgeships for this circuit heretofore recommended). )
i additlonal district judgeship for the Southern District of Mississippi. -

1 additional district judgeship for the Northern and Southern Districts of
Iowa '

1 sdditional district judgeship for the Northern District of California.
A complete list of the present Judicial Conference recommenda—
tions with respect to judgeships is as follows:
Courts of Appeals:
szth Judwzal Circuit—The creation of one addltlonal judgeship.
Nmth Judzczal (‘zrcmt -—The creation of three addmonal Judge-
; shxps
blstmct Courts: /
- First Judwml Czrcmt-—’]'_)lstrlct of Massachusetts ~The creatlon
- of one addltmnal judgeship.
B Second Judicial Circuit—Southern District of New York—The
- creation of 5 additional judgeships, with a provxso that the
" first 2 vacancies oceurring in this district shall not be filled.
Third Judicial Circuit—District of Delaware—The creation of
one additional judgeship. A
Dlstrlct of New Jersey —The ereatlon of one a,ddmonal Judge-
~¢ ghips 7
o Eastern Dlstrlct of Pennsylvama ———The ereatlon of two a.dd1-
- tional judgeships. - - : .
*Western District -of Pennsylvama —-’]‘he ereamon of two addr-
tional judgeships, with a proviso that the first vacancy oceur-
.- " ring in this district shall not be filled.
- - Eastern, Middle, and Western Distriets of Pennsylvama ~The
act of July 24,1946 (60 Stat. 654), creating a temporary judge-

O
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ship for these districts to be amended so as to provide that the
present incumbent shall succeed to the first vacancy occurring
in the position of district judge for the Middle. District of
Pennsylvania.

Fourth Judicial Circuit—Eastern and Western Districts of Vir-
ginia.—The creation of one additional judgeship for both dis-
tricts, with a proviso that the judge to be appointed shall re-
side in Norfolk and that the first vacancy occurring in the
Western District of Virginia shall not be filled.

Northern and Southern Districts of West Virginia.—The exist-
ing temporary judgeship for both districts te be made perma-
nent.

Fifth Judicial Czrcmt—Southem District of Florida.—The crea-
tion of one additional judgeship.

Southern District of Mississippi—The creation of one a.ddltlonal
judgeship.

Eastern District of Texas.—The creatlon of one add1t10nal judge-

ship.

Southern District of Texas —The pr%ent tempora.ry Judgeshlp

~ in this district to be made permanent,

Sizth Judicial Circuit—Western District of Kentucky.—The cre-
ation of one additional judgeship.

Eastern District of Mlchlgan ~—The creation of one a.ddltlonal
judgeship.

Western District of Michigan.—The creatlon of one addltlonal
judgeship.

Northern District of Ohio.—The creation of two a.ddltlonal
judgeships.

‘Middle Distriet of Tennessee.—The creation of one addltlonal

judgeship, with a proviso that the first vacancy:occurring in
this district shall not be filled.

Seventh Judicial Circuit—Northern District of Indiana.—The
creation of one additional judgeship.

Southern District of Indiana.—The creation of one addltlonal
judgeship. :

Eastern District of Wisconsin.—The creatlon of one addltlonal

- judgeship. :

Eighth Judicial Circuit—Northern and Southern Districts: of
Iowa.—The creation of one addltlonal Judgeshlp
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- Distriet of North Dakota ~The creatlon of one additional
- judgeship.

-Eastern and Western Districts of Mlssoun --The existing tem- -

porary judgeship for these districts to be made permanent.

~Ninth Judicial Circuit—District of Alaska—Third Division.—

.+ The creation of one additional judgeship.

~-Northern District of California.—The creation of one additional
Judgeship.

Tenth Judicial Cireuit—Distriet of Colorado. ——-The creatmn of

' one additional judgeship.

-District of New Mexico.—The creation of one addltlona,l Judge-
ship with a proviso that the first vacancy occumng in this
- distriet shall not be filled.

SUPPORTING PERSONNEL OF THE COURTS

The Dlrector reported that in hlS Judgment the salaries of
national park commissioners ought to be re-examined. Under
the statute (28 U. S. C. 634) the salaries of these commissioners
aré fixed by the district courts of the districts in which the parks
are situated, with the approval of the Judicial Conference of the
United States. The present salaries of the commissioners were
approved by the Conference at a special meeting in November of
1949. ~“ The matter was referred to the Committee on. Supportmg
Personnel for study and recommendation.

-The Director called the attention of the Conference to the pro-
visions of Public Law 102 of the 83d Congress, approved July 2,
1953, which limits the amount of annual leave which can be ac-
cumulated hereafter by Government employees, including em-
ployees of the courts, to 30 days. Another provision of the act
requires the heads of agencies to take such action as may be neces-

sary to reduce to 30 days the accumulated annual leave to the

credit of personnel of their agencies in excess of that amount
“within a reasonable period of years, consistent with the exigencies
of the public business.” The Director recommended that for

the supporting personnel of the courts who are subject to the leave

laws and regulations a period of 10 years be allowed for the re-
duetion of accumulated annual leave to a maximum of 30 days
without prescribing that any specified part of the excess above 30
days be consumed annually. The Director stated that in his
opinion this length of time with a maximum degree of flexibility

O
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is necessary in order to be:fair to the court employees and to bring
about a reduction of excess leave in compliance with the statute
without materially impairing the service to the courts. He stated

that he would suggest without requiring that the use of the surplus

leave be distributed as evenly as feasible over the period. The
Conference approved the recommendation of the Director.
Judge Laws submitted a written request for additional pro-
visions for supporting personnel for the District Court for the
District of Columbia and asked that it be referred to the Com-
mittee on Supporting Personnel for consideration. The request

was referred to the Committee for study and report.

BANERUPTCY ADMINISTRATION

Judge Phillips, Chairman of the Committee on Bankruptcy Ad-
ministration, reported that the committee had met and considered
the recommendations contained in the report of the Bankruptcy
Division of the Administrative Office, which was approved by the
Director on August 21, 1953, relating to certain changes in the
salaries of referees, and other arrangements.

Studies and surveys were conducted by the Bankruptey Division
covering the districts affected by the report. For those districts,
the resurvey extended previous surveys through June 30, 1953, and-
took into account both for the distriet and for each referee’s office
affected, the number, size and character of pending cases; the

number, size and character of cases referred to the referees since

July 1, 1947; the payments by each district and by each referee
into the Referees’ Salary and Expense Funds and other pertinent
da.ta. ) : : ‘ :
The report of August 21; 1953, was submitted by the Director
to the members of the Judicial Conference and to the judicial coun-

cils and the district judges of the circuits and districts concerned,

with the request that the district judges advise the judicial councils
of their respective circuits of their opinion in respect to the recom-
mendations for their districts and that the chief judges of the cir-
cuits in turn inform the Administrative Office of the views of the
judicial councils of their circuits. The Director’s report together
with the recommendations of the district judges and of the circuit

councils were considered by the Committee on Bankruptey Ad-

ministration. The Conference had before it the committee’s re-
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port as well as the recommendations of the district judges and the
judicial councils.

Upon the recommendation of the Commlttee on Bankruptcy
Administration, the Conference took the action shown in the fol-
lowing table:

Conferenco action
. Regu}ar place of Present type
District -
office of position Present Type of Salary
salary position
18t Circuit
MAINEe o e e mmeie Portland...ocovannnn Full-time t._____ $10, 000
Bangor.. ... d B 3 Discontinued. - .
New Hampsbire......... Manchester.. ... Part-time. ... . 3, 500
8d Cireuit
Pennsylvenin (M).eoee.. Wilkes-Barre.__..._.b.._. L 1 DR 5,000 | .. [ (O 5 50
4tk Circuit .
South Carolina (E)._.... Charleston... ... _fo..o. [+ [, 1L,500 i ... 0 U I 2, 500
sth Cirendt
6,000 | Fall-time_ . ... 10, 000
6000 |..__do___.____._ 8, (00
4,000 | Part-time 8, 000
6,000 | Full-time. 10, 0600
6,000 8 .._ doo. .. 10, 000
8th Circuit
Arizona X 6, 000
California (N) 6,000 | Full-time. 11,250
Washington (E)..ecveen 6,000 {..._. d 16, 000

t The Conference authorized the consolidation of the part-time positions st Portland and Bangor into a
‘s)itng(ls ({ﬁgtgmug '??Osli.ttlgr; ia&;n Ijtri;t]l:t:éii etroege;z% gl;glg(tiire District of Maine. Bangor was continued fzs a place
The salary increases approved by’ the Judicial Conference for
positions that remain on a part-time basis were made effective
October 1, 1953. Changes from part-time to full-time positions
were made effective as soon as practicable after appropriated funds
are available for the payment of the full-time salaries authorized.
The Director was instructed to seek, at the first opportunity, a
supplemental appropriation sufficient to cover the increased cost
of salaries.

DISPOSITION OF UNCLAIMED MONEYS IN BANKRUPTCY CASES -

Pursuant to the direction of the J udicial Conference at a specia,l
session held in Washington on March 26-27, 1953 the Director
circulated among the circuit and district Judges, a report of the
special committee recommendmg that Section 66b (11 U. S. C
106 (b)) of the Bankruptey Act dealing with the distribution of

(
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unclaimed moneys in bankrupt estates be repealed and that Section
66a (11 U. 8. C. 106 (a)) be amended by adding the following sen-
tence at the end thereof so that the section as amended would read
as follows:

Dividends or other moneys which remain unclaimed for sixty days after the
final dividend has been declared and distributed shall be paid by the trustee into
the court of bankruptcy; and at the same time the trustee shall file with the
clerk a list of the names and post-office addresses, as far as known, of the
persons entitled thereto, showing the respective amounts payable to them. Such
moneys end dividends shall be deposited and withdrewn as provided in Title 28,
U. 8. 0., Section 2042. [ltalics indicate the nmendment.]

The judges were requested to express their views upon the report
and the proposed amendments.

The resolution of the Judicial Conference also directed that all
views expressed be communicated to the Committee on Bank-
ruptey Administration for its consideration and that the Bank-
ruptey Committee make further report to the Conference at its
next regular session,

The Committee after considering the replies received from the
circuit and district judges, recommended that Section 66b of the
Bankruptey Act be repealed and that Section 66a be amended by
adding a sentence at the end thereof so that as amended it will
read as follows:

Dividends or other moneys which remain unclaimed for sixty days after the
final dividend has been declared and distributed shall be paid by the trustee
into the court of bankruptcy; and at the same time the trustee shall file with
the clerk a list of the names and post-office addresses, as far as known, of the
persons entitled thereto, showing the respective amounts payable to them. Such
moneys and dividends. shall be deposited and withdrawn as provided in Title 28,
U. 8. 0., Bection 2042, and shall not be subject to escheat under the laws of any
state, [Italics indicate the amendment.] )

The recommendation of the Committee was approved by the
Conference.

CHANGES IN ADDITIONAL CHARGES FOR THE REFEREES' SALARY AND
EXPENSE FUNDS

‘'The Committee reported that pursuant to Section 40c (2) of the
Bankruptey Act the Director had recommended that the schedule
of additional charges, for the Referees’ Salary and Expense Funds,
effective as to all cases filed on and after January 1, 1954, be revised
as follows: ‘

27512953 —38
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Fees To Be Chuarged in Asset, Arrangement and Wage Barner Casea for the
Referees’ Salary Fund

One percent on net realization in straight bankruptey cases.

One-half of one percent on total obligations paid or extended in Chapter XI
cases,

One-half of one percent upon payments made by or for the debtor in Chap-
ter XIII cases.

Charges To Be Made in Asset, Arrangement eand Wage Earner Cases for the
Referees’ Eapense Fund

Referees’ expenses in Chapter XIII cases at $10 per case where the liabilities
de not exceed $200, and at $15 per case in all other Chapter XIII cases.

One percent on net realization in straight bankrupicy cases.

One-half of one percent on total obligations paid or extended in Chapter XI
cases.

One-half of one percent upon payments made by or for the debtor in Chap-
ter XIII cases.

Upon the recommendation of the Bankruptcy Committee the
Conference approved the schedules of additional fees and charges

as revised by the Director.

SPECIAL CHARGES FOR THE REFEREES' EXPENSE FUND FOR FILING
PETITIONS FOR REVIEW AND RECLAMATION PETITIONS

Pursuant to Section 40c (3) of the Bankruptcy Act, the Judicial
Conference at a special meeting held in Washington in April 1947,
promulgated a schedule of charges for special services rendered by
the referees, effective July 1, 1947. Item 3 of the schedule is as
follows:

For filing petitions for review and for filing petitions for reclamation of prop-
erty, $10 for each petition filed, to be paid at the time of filing by the petitioner.

In order to conform this regulation to Section 2412 (a) of Title
28 of the United States Code which makes the United States liable
for fees and costs only when such liability is expressly provided
for by Act of Congress, the Director recommended that item 3 be
revised to read as follows:

For filing petitions for review and for filing petitions for reclamation of
property, $10 for each petition filed, to be paid at the time of filing by the peti-
tioner, provided that no charge shall be made for petitions for review or for
reclamation of property filed on behalf of the United States. [New language is
in italics.]

The Committee recommended and the Conference approved
this revision of item 3 of the schedule of special charges for the
referees’ expense fund,

>
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RECEIVERS AND TRUSTEES

The Bankruptey Committee brought to the attention of the Con-
ference that several proposals for an increase in the compensation
that may be allowed to receivers and trustees have been made in
recent months, some of which have taken the form of legislation
now pending in Congress, and that in certain districts the problem
of obtaining experienced trustees to accept appointment is becom-
ing increasingly difficult.

The Committee adopted the following resolution which was ap-
proved by the Conference:

ResoLvep : That the Bankruptcy Committee be authorized to study the subject

of receivers and trustees and their compensation including 8. 2344, S, 2560, S. 25661,
8. 2562, 8, 2663 and H. R. 4400—83d Congress, and report to the Conference.

SAVINGS IN THE COST OF POSTAGE ON PENALTY MAIL

Under Public Law 286, 83d Congress, effective August 15, 1953,
the cost of postage on penalty mail in bankruptey cases at first
class rates of 3 cents per cover will amount to approximately $112,-
500 per year upon a volume of 50,000 cases. The Administrative
Office estimates that 60 percent of these notices could be mailed as
3d class material at 2 cents per cover which would reduce the cost
to approximately $90,000 a year.

Inasmuch as the same franked envelopes will be used as at pres-
ent, which would be sealed, and therefore would move almost as
rapidly as first class mail, the Committee recommended that the
Administrative Office urge the referees in bankruptey to use 3d
class mail so far as possible in sending notices to creditors. The
Conference approved this recommendation.

The Committee also recommended in the interest of economy
that the notice of the time fixed for filing objections to the discharge
of the bankrupt and the notice of the first meeting of creditors be
combined wherever possible. The Administrative Office estimates
that an additional $25,000 or $30,000 a year could be saved in the
cost of postage and that an even greater indirect saving could be
accomplished in the expenditures for clerical help, supplies and
equipment. This would require an amendment to Section 14b of
the Bankruptey Act which now provides that the order fixing the
time for filing objections to the bankrupt’s discharge shall not be
entered until after the bankrupt shall have been examined.
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The Committee recommended that the applicable portion of
Section 14b be amended to read as follows:

Sec. 14b, After the filing fees required to be paid by this Act have been paid in
full the court ghall make an order fixing a time for the filing of objections o the
bankrupt's discharge which shall be not less than 30 days efter the first date st
Jor the first meeting of creditors. Notice of such order shall be given to all
parties in Interest as provided in Sec. 58b of this Act. If the examination of the
bankrupt concerning his acts, conduct and property has not or will not be com-
pleted within the time fived for the filing of objections to the discharge the court
may, upon its own motion or upon motion of the receiver, trustee, ¢ creditor or
any other party in interest or for other cause shown, extend the time for filing
such objections. [Italic language is new.]

The new language at the beginning of the section as amended
would conform with General Order 35 (4)c¢ which now provides:

No proceedings upon the discharge of a bankrupt or debior shall be instituted
until the filing fees are paid in full

Another conforming change would be needed in Section 58b (2).
That clause now requires the discharge notice to be mailed to the
trustee but, in cases in which the notices would be combined, the
trustee would not have been appointed when the notiee is mailed.
The first sentence of Section 58b as amended would read:

b. The court shall give at least thirty days’ notice by mail of the last day
fixed by its order for the filing of objections to a bankrupt's discharge (1) to
the creditors, in the manner preseribed in subdivision a of this section; (2) to
the {rustee if any and his attorney if any, at their respective addresses as filed
by them with the court. [The italic words constitute the amendment.]

The Committee recommended and the Conference approved
these amendments to Section 14b and Section 58b (2) of the
Bankruptey Act.

In order that the trustee would be notified immediately upon his
appointment of the last day fixed for the filing of objections to the
discharge, the Committee suggested, if the Bankruptcy Act is
amended as above recommended, that the Supreme Court be re-
quested to amend General Order 16 so as to read as follows:

It shall be the duty of the referece, immediately upon the appointment and
approval of the trustee, to notify him in person or by mail of his appointment
and of the time fized for the filing of objections to the bankrupt's discharge if
such time has been flved; and the notice shall require the trustee forthwith to

notify the referee of his acceptance or rejection of the trust, and shall contain

a statement of the penal sum of the trustees’ bond. [The italic words con-
stitute the amendment.] :

The Conference approved this suggestion.

L8
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Tae Courr REPORTING SYSTEM

Pursuant to the direction of the Conference at its meeting in
March 1952,* the Director reported concerning requests for changes
in compensation and arrangements for court reporters.

The judicial conferences of five circuits had adopted resolutmns
in favor of general increases in the salary scale of the reporters: the
District of Columbia Circuit, and the Third, Seventh, Ninth and
Tenth Circuits. The resolutions of the judicial conferences of the
Third, Ninth, and Tenth Circuits had also recommended increases
in the transeript rates approved by the Conference, the resolution
of the Third Cireuit attaching some conditions.

GENERAL INCREASES IN SALARIES

The Director submitted to the Conference a written report in
which he discussed in detail the proposals of the resolutions and
stated his recommendations. The Conference approved the re-
port and in accordance therewith provided for general increases in
the salaries of the reporters, as shown by the following table, to
take effect upon July 1, 1954 contingent upon the necesaary
appropriation:

Proposed -
1 Proposed Number
Present salary salary Percent of reporters
Amount’ ncreage
Pereent
$500 9 108
500 10 50
BOO 11 32
500 12 17
600 1 .14
600 20 1
113,000 16 2

CHANGES IN SPECIFIC BALARIES

The Director also reported to the Conference that the judges of
the district courts for the eastern district of Tennessee and the
southern district of Indiana urged that the salaries of the reporters
for those districts were Iinequitable in relation to the salaries of the
reporters for the other districts in the respective states. The Di-
rector concurred in their views and recommended that on the basis

1 Page 27 of the March 1952 report.
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of the present salary scale, the salaries of the reporters for the east-
ern district of Tennessee be increased from $4,000 to $4,500 per
annum, and that the salary of the reporter for the southern district
of Indiana be increased from %4500 to $5,000 per annum, both
increases to be effective at once. The Director further recom-
mended in accordance with a request of the judge of the district
court for the eastern district of Illinois at Danville, that the court
be authorized to employ at that location in place of a reporter-
secretary as at present, a reporter only at a present salary of $3,600
per annum, the authority for the arrangement to be effective im-
mediately. The Conference approved the salary recommenda-
tions of the Director for the three districts effective at once, with
the understanding that whenever the general increase in the sal-
ary scale approved by the Conference at this meeting as shown
above takes effect, the salaries shall be subject to a further increase
in accordance with the increase in the general salary scale.

The Conference in accordance with the recommendation of the
Director authorized an increase in the estimate for salaries of sup-
porting personnel of the judiciary for 1955 by $115,000, to defray
the cost of the general and specific increases in salary above
authorized.

INCREASES IN TRANSCRIPT RATES DISAPPROVED

The Director in his report recommended against any increase in
the transeript rates which the Conference had previously author-
ized the several distriet courts to prescribe. The Conference ap-
proved the Director’s recommendation, and declined to approve
any inerease in transeript rates.

Upon the recommendation of the committee on transeript rates
of the Judicial Conference of the Third Circuit, which was pre-
sented by Circuit Judge Maris of that circuit, the Conference ap-
proved a provision in reference to the procedure for determining
the charges for daily or other expedited transecript, that such
charges shall be fixed by agreement of the parties which in each
individual case shall be submitted to the trial judge and shall re-
quire his express approval, and that in lengthy cases the reporter’s
charges shall be fixed after the conclusion of the case, with progress
payments to the reporter or deposits as ordered by the court.

L
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APPROPRIATIONS

The Director submitted to the Conference estimates for supple-
mental appropriations for the fiscal year 1954 and for annual ap-
propriations for the fiscal year 1955 which, under the statute (28
U. 8. C. 605), require the approval of the Conference.

He informed the Conference that supplemental appropriations
for the current fiscal year will be needed for fees of jurors, for travel
expenses due to the enactment of Public Law 222 of the 83d Con-
gress increasing the maximum subsistence allowance of judges to
$15 per day, for payment of penalty mail pursuant to Public Law
286 of the 83d Congress, and for increases authorized by the Con-
ference in the salaries of referees in bankruptey. The estimates
for supplemental appropriations were approved by the Conference.

The Director explained the estimates for annual appropriations
for the fiscal year 1955 and informed the Conference that the esti-
mates would have to be increased by the cost of penalty mail pur-
suant to Public Law 286 and increases in the salaries of referees in
bankruptcy and court reporters authorized by the Conference.
The Conference approved the estimates with authorization to the
Director to include these additional items,

OPERATION OF THE JURY SYSTEM

The report of the Committee on the Operation of the Jury Sys-
tem was presented to the Conference by Judge Watkins, the Chair-
man of the Committee.

JURY ALLOWANCES IN ALASKA

The Committee reported that in accordance with the instruc-
tions of the Conference (Rept. Sept. 1952, p. 18) it had studied the
resolution of the 1952 session of the Judicial Conference of the
Ninth Circuit which had recommended increases in the allow-
ances for attendance and subsistence of jurors in Alaska, and had
consulted the Alaska judges about the matter. As a result of this
study, the Committee concurred in the resolution of the Ninth
Circuit. It recommended that the fee for attendance for jurors
in Alaska be increased from $7 to $10 per day; that the subsistence
allowance be increased from $5 to $7 per day; and that the allow-
ance for travel be fixed at 15 cents per mile in all divisions or actual
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travel expenses in lieu of mileage. The Committee recommended
that these rates be prescribed by the Director under U. S. C. Title
48 section 25 and Title 28 section 604, and that they be made ef-
fective as soon as practicable.

The Conference approved these proposals of the Committee.

THE COST OF DAILY OR INTERIM TRAVEL OF JURORS

The Committee reported that it had considered the question,
referred to it by the Conference at its March 1953 Session, of the
desirability of amending section 1871 of Title 28, United States
Code, relating to allowances for jurors, with particular reference
to the provision for the payment of travel expense at the rate of
7 cents a mile when jurors return to their homes each night during
their term of service.

The majority of the Committee were of the view that under
the present statute the payment of travel allowances for interim
overnight trips by jurors between their homes and the places where
they are serving the court can be so excessive as to amount to an
abuse. They recommend that the statute be amended so as to
make it impossible for jurors to be paid large amounts daily for
mileage alone, but to allow them full mileage when the Court ex-
cuses them for several days or weeks. The amendment proposed
by the Committee would eliminate from the statute the authority
which it now containg to pay jurors at the flat rate of 7 cents per
mile “for all additional necessary daily travel expense,” and sub-
stitute for it a provision to permit such payment only when it will
not exceed the subsistence allowanee which would have been paid
the juror if he had remained at the place of holding court over-
night or during temporary recess.

The Committee reported that suggestion had been made to it
that under present law excessive jury transportation costs could
be controlled by the district courts through the exercise of their
powers under U, S. C. Title 28, section 1871 to limit daily travel to
that which is “necessary” and to require the payment of only
“subsistence of $6 per day” when, in the Court’s opinion, daily
travel appears impracticable and under U. 8. C. Title 28, section
1865, to seleet jurors from only those parts of the district which are
close enough to the place where the term of the Court is to be held
that “unnecessary expense” and “burden” upon the citizens of any
part of the district may be avoided. They pointed out that this is

>
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successfully done now in many districts, and the possibility that
if the Conference should call these powers to the attention of the
judges in districts where there appears to be unnecessary and im-
practicable daily jury travel, and the Administrative Office would
inform the courts concerned of the situation in their districts, the
travel payments to jurors in all courts might be thus reduced to a
uniform basis without statutory amendment. The majority of
the Committee stated that they would not be adverse to such a
course if the Conference should consider it preferable to the en-
actment of the flat legislative pl‘Ohlbltl()n stated in the proposed
statutory amendment.

The Conference received the report of the Committee on this
point, and directed that the report and the proposed statute be
circulated throughout the Judiciary for an expression of the views
of the judges to be followed by further report by the Committee.

APPEARANCES BEFORE GRAND JURIES

The Committee reported that the late Chief Justice had requested
its views concerning the bill, S. 1801, 83rd Congress, “to authorize
requests for appearances before grand juries in certain instances,”
which would make punishable by fine and jail sentence the failure
of the foreman of a grand jury or the prosecutor to bring to the
attention of the grand jury a written request by one under investi-
gation for permission to appear before the jury. The Committee
was of the opinion that as a matter of policy the bill is unnecessary
and inadvisable and that in any event, the bill should be amended
to provide as a condition for conviction that the failure to present
the request to the grand jury must have been willful and deliberate
and not a mere matter of inadvertent neglect. The Committee
recommended that the Conference disapprove the bill.

The Conference agreed with the recommendation of the Comrmt—
tee and expressed its dlsapproval of S. 1801

JURY COSTS

The Committee expressed approval of continuation of the jury
cost studies of the Administrative Office and urged the creation in
each circuit of cireuit committees or the establishment of other
procedures to study the Administrative Office statistics concerning
costs in the distriets of the circuit and develop needed measures for
economy in the selection andservice of j jurors. :

275120534
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The Conference approved the recommendation.

The report of the Administrative Office on the costs of the opera-
tion of the jury system was presented to the members of the Con-
ference and its circulation among the members of the Federal
Judiciary was authorized.

JURY ADMINISTRATION IN METROPOLITAN COURTS

The Committee reported that there had been referred to it a
complaint by a juror of wasted time and money in his term of serv-
ice as a juror in one of the district courts in a large city. The Com-
mittee had studied the complaint and concluded that while the
particular situation of the juror concerned did not of itself indi-
cate any extraordinary condition, yet it served to point out again
the difficulties of jury administration in the trial courts in the
great metropolitan centers. The Committee urged that in those
courts in particular, the jury procedures require study. It pointed
out that for such courts the Committee and the Conference have
recominended the establishment of jury pools, so operated that only
the number of jurors actually required for trials to be conducted
at any one time will be in attendance at that time. The Committee
suggested that the circuit jury committees in eircuits where there
are large metropolitan areas should be appointed as soon as possible,
and might include in their membership not only judges but law-
yers, laymen and jury commissioners as well, and that these com-
mittees with the aid of studies which the Administrative Office
might furnish should attempt to develop administrative practices
that will provide solutions to the peculiar problems of jury admin-
istration in multiple judge courts in metropolitan areas.

In accordance with the suggestion of the Committee, the Judicial
Conference strongly recommended the establishment of such com-
mittees in the circuits concerned and intensive study by those com-
mittees of the metropolitan trial court jury systems in those aress.

JURORS’ ‘I&\AANVUAL
The Committee reported that it is presently revising the Manual
for Jurors approved by the Conference in 1943; that it is seeking
the assistance of the judges throughout the country in this project;

and that it hopes to be able to report finally upon this aspect of it
work at the next regular session of the Conference.



~

“

21
RENEWAL OF LEGISLATIVE RECOMMENDATIONS

On recommendation of the Committee, the Conference renewed
its recommendation for the enactment of the bill developed by
the Committee to establish uniform qualifications of jurors (S. 961,
83d Congress) and, with certain minor amendments explained and
recommended by the Committee, of the bill to provide for jury
commissioners in the district courts (S. 959, 83d Congress). The
Conference authorized the Committee to continue to advocate the
enactment of both of these proposals.

The Conference also renewed its disapproval of certain bills re-
lating to the powers of grand jurors, introduced in the present Con-
gress as H. R. 448 and H. R. 478 (See Rept. Jud. Conf., Sept. 1952,
pp. 16-17).

Procepure 1IN ANTITRUST AND OTHER ProTrRACTED CASES

Judge Prettyman, Chairman of the Committee on Procedure in
Antitrust and other Protracted Cases, reported to the Conference
that there has been an apparent growing acceptance by both the
courts and the bar of the general suggestions contained in the first
report of the Committee adopted by the Conference at its Septem-
ber 1951 session (Conf. Rept. pp. 22-24). He informed the Con-
ference that the American Bar Association has created a section on
antitrust law, and that section has created a committee on pro-
cedure to which the report has been referred for study. He stated
that the Judicial Conference Committee on Pretrial Procedure has
been giving special attention to pretrial procedure in protracted
cases.

Judge Prettyman informed the Conference that following the
recommendations contained in the report on procedure before ad-
ministrative agencies adopted by the Conference at its September
1951 session (Conf. Rept. pp. 25-26) a conference of representa-
tives of administrative agencies had been called by the President
and had held its first session June 10-11, 1953. The conference
is composed of delegates from 56 Government departments, bu-
reaus and agencies, 12 members of the practicing bar, and 3 Fed-
eral judges. Judge Prettyman is acting as chairman of the confer-
ence at the request of the President. Phases of the general prob-
lem have been assigned to 10 committees and the next session of
the conference is.scheduled to be held November 23, 1953.

The report was ordered received and the Committee continued.
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RETIREMENT OF JUDGES

Judge Duffy, chairman, submitted the report of the Committee
on Retirement of Judges.

Under existing law (Title 28, U. 8. C,, Sec. 371), in the event a
circuit or district judge fails to resign or retire upon becoming
eligible because of age and tenure of service, the President may,
upon making a finding that such judge is unable to discharge suf-
ficiently all the duties of his office by reason of permanent mental
or physical disability and that the appointment of an additional
judge is necessary for the efficient dispatch of business, appoint an
additional judge by and with the advice and consent of the Senate.

At the March, 1952, meeting of the Judicial Conference of the
United States (Conf. Rept. pp. 16-17), approval was given to a
recommendation from its Committee on Retirement and Tenure
of Federal Judges that the scope of said provision be broadened
s0 as to include all United States judges appointed to hold office
during good behavior, and judges eligible to retire on account of
permanent disability without regard to age or length of service; and
in addition the Conference approved the committee’s recommenda-
tion that before the President could appoint an additional judge
when a disabled judge did not retire, a certificate of the judge’s
inability to perform the duties of his office must first be signed by
a majority of the Judicial Council of the Circuit in the case of a
circuit or distriet judge, and by a designated judge in the case of
judges of special courts. A proposed bill to carry out such recom-
mendations was approved by the Judicial Conference at its Sep-
tember, 1952, meeting.

In the new Congress the foregoing recommendations were in-
corporated in the pending bill for additional judgeships (8. 15) as
it was reported to the Senate on May 4, 1953, by the Committee on
the Judiciary. The language used in S. 15 was as follows:

(b) Whenever any judge of the United States appointed to hold office during
good behavior who is eligible to retire under this section does not do so and a
certificate of his disability signed by a majority of the members of the Judicial
Council of his eircuit in the case of a circuit or district judge, or by the Chief
Justice of the United States in the case of the chief judge of the Court of Claims,
Court of Customs and Patent Appeals or Customs Court, or by the chief judge
of his eourt in the case of a judge of the Court of Claims, Court of Customs and
Patent Appeals or Customs Court, is presented to the President and the Presgident

finds that such judge is unable to discharge efficiently all the duties of his office
by reason of permanent mental or physical disability and that the appointment

g’f’“
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of an additional judge is necessary for the efficient dispatch of business, the Pres-
ident may make such appointment by and with the advice and consent of the
Senate. Whenever any such additional jndge is appointed, the vacancy subse-
quently caused by the death, resignation or retirement of the disabled judge shail
not be filled. Any judge whose disability causes the appointment of an addi-
tional judge shall, for purposes of precedence, service as chief judge, or tempo-
rary performance of the daties of that office, be treated as junior in commission
to the other judges of the circuit, distriet or court.

Unfortunately, however, the entire provision relating to the
appointment by the President of an additional judge when a dis-
abled judge fails to retire was stricken from the bill by an amend-
ment adopted on the floor of the Senate, and as a result the bill
as passed by the Senate is so worded that the present law as stated
in Title 28 U. 8. C. 371 (¢) will be in effect repealed. This part
of S. 15 was not amended by the House of Representatives when
it passed the bill with amendments. The Conference renewed its
recommendation with respect to the appointment of an additional
judge in the event a physically or mentally disabled judge does
not retire and urges that Congress expedite the passage of appro-
priate legislation to accomplish that end.

The Committee recommended that the Conference disapprove
the enactment of H. R. 1800 which would provide tenure during
good behavior for distriet judges in Alaska. The recommendation
was adopted by the Conference.

The Committee was authorized to circulate among the judges
for an expression of their opinion a suggestion that retired judges
be designated as “senior judges” instead of “retired judges.”

THE QUESTION OF LEGISLATION TO AUTHORIZE COMPENSATION FOR
ExpErT WITNESSES

Judge Magruder, Chairman of the Committee to consider
whether statutory authority should be given to federal judges to
compensate, at rates appropriate for expert witnesses, experts
called by the court itself in civil litigation to testify with respect
to economice, professional, or other technical matters, reported that
the Committee had reached the conclusion and recommended that
the Conference take no action with regard to this matter and that
the Committee be discharged. The Committee observed that of

" course individual judges will be free to work out a procedure with
the consent of the parties in the relatively infrequent instances
in which they may feel the need of summoning expert witnesses in
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civil litigation. The recommendation of the Committee was
approved.

SouND REcorpING oF CoURT PROCEEDINGS

Judge Laws, Chairman of the Committee on Sound Recording
of Court Proceedings, submitted a progress report in which he
stated that a number of striking experiments in sound recording
of eourt proceedings have been conducted. The report was re-
ceived and the Committee authorized to continue its work.

PrETRIAL PROCEDURE

Judge Murrah, Chairman of the Committee of the Conference
on Pretrial Procedure, presented and discussed the report of the
Committee. He emphasized its desire to make available full infor-
mation concerning pretrial to newly appointed judges and referred
the members of the Conference to a handbook on pretrial pro-
cedure printed by the Administrative Office containing a statement
of its essentials, some sample of pretrial notices and orders and a
short bibliography. This pamphlet will be furnished to each
newly appointed district judge and through the chief judge of the
circuit and the members of the circuit pretrial committee as well as
the members of the Judicial Conference committee, the new judges’
attention will be called to the advantages of pretrial procedure and
to the methods by which it ean be most successfully employed.

Judge Murrah referred to the recommendation of the Committee
for the appointment by the Chief Justice of a panel of district judges
to make a special study of the use of pretrial in antitrust and other
protracted cases and for the adoption of a policy by the Judicial
Conference that a judge of this panel should be available to any
judge to whom a long case is assigned for consultation or to sit
jointly with him in the pretrial conference or to assist him in such
manner and extent as the trial judge may deem advisable. He
requested that action on this recommendation contained in the
committee report be deferred until the Conference Committee on
Procedure in Antitrust and Other Protracted Cases has had the
opportunity to study it so that a recommendation in the form to
be approved by both committees can be submitted. Judge Mur-
rah’s presentation was supplemented by Judge Laws, a member of
the Committee. ' ‘
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The Conference directed that the report of the Committee be
received, that action on the Committee’s recommendation with ref-
erence to pretrial in protracted cases be deferred as requested and
that copies of the report be circulated throughout the Federal
Judiciary.

The Conference resolved that it is the sense of the Conference
that the Judicial Councils of the various circuits should assure that
pretrial procedure is used in all the districts of their respective
circuits.

JUDICIAL STATISTICS

Mzr. Shafroth, Chief of the Division of Procedural Studies and
Statisties of the Administrative Office, presented the report of the
Committee. He briefly outlined the work of the Committee during
the past year and reported that it planned to furnish to newly
appointed judges a short monograph now in the course of prepara-
tion on the statistical reports furnished to the Administrative Of-
fice, the use made of them and an explanation of the statistical
tables regularly published by the office. He stated the view of the
Committee, elaborated in its report, that where a proposal for added
judge power in a particular court is under consideration in the
Congress and the available information concerning the judicial
business of that court indicates the absence of need for an increase
in the judge power of that court, this fact should be expressly
stated. The Conference directed that the report be received and
that it be circulated throughout the judiciary for the information
of the judges.

CoMmMrTrere oN REVISION oF THE Laws

Judge Maris, Chairman of the Committee on Revision of the
Laws, submitted an interim report. The Committee believes that
it would be desirable to permit administrative agencies whose or-
ders are to be reviewed by a court of appeals to send to the court
an abbreviated record where the whole record is not necessary and
to authorize the use of the original papers in lieu of a transeript, the
papers to be returned to the agency upon the completion of the
review proceedings. This would require an amendment of exist-
ing statutes. The Committee has prepared a tentative draft of a
bill for this purpose and recommended that it be authorized to sub-
mit the draft to the circuit judges and the agencies concerned for
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their consideration and suggestions. The Committee also recom-
mended that the President’s conference on administrative pro-
cedure be requested to consider the proposal and give the Commit-
tee its suggestions. In the light of such consideration and sugges-
tions received, the Committee would plan to present a definitive
draft of bill to a later session of the Conference. The Conference
authorized and requested the Committee to include in its tentative
draft provisions covering petitions for enforcement of adminis-
trative agency orders as well as proceedings to review such orders,
and with this amendment it authorized the eirculation of the draft
in accordance with the recommendation of the Committee.

Ruies Apoprep BY CoURTs oF APPEALS FOR REVIEW oR ENFORCE-
MENT OF ORDERS OF ADMINISTRATIVE AGENCIES -

Section 11 of Public Law 901 of the Eighty-first Congress ap-
proved December 29, 1950 (64 Stat. 1129; 5 U, S. C. Supp. V,
1041), provides for the adoption, subject to the approval of the
Judicial Conference, of rules governing the practice and procedure
in proceedings to review or enforce orders of certain administrative
agencies. The Conference approved a rule adopted by the Court
of Appeals of the Eighth Circuit pursuant to this provision.

PrETERMISSION OoF TERMS oF THE COURTS OF APPEALS OF THE
Eigara anp Tenta CirRculTs

At the request of Chief Judge Gardner, the Conference, pur-
suant to Title 28, U. 8. C. 48, consented that terms of the Court
of Appeals of the Eighth Circuit at places other than St. Louis be
pretermitted during the current fiscal year.

At the request of Chief Judge Phillips, the Conference consented
that terms of the Court of Appeals of the Tenth Circuit at Okla-
homa City be pretermitted during the current fiseal year. :

ProposaL o Assien Circurr Junces To Court oF
MiLiTaRY APPEALS

The Conference disapproved the part of H. R. 5794 which would
provide that if any judge of the Court of Military Appeals is tem-
porarily unable to perform his duties because of illness or other
disability, the President may designate a judge of the United
States Court of Appeals to fill the office for the period of disability.
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Haseas Corrus

The Conference directed that the former Committee on Habeas
Corpus be reactivated for the purpose of considering the questions
with regard to the use of the writ of habeas corpus to which ref-
erence was made by the Attorney General in his report to the
Conference. Judge Phillips and District Judge Frank A. Hooper
were appointed as members of the Committee in place of Circuit -
Judge Kimbrough Stone, retired, and District Judge E. Marvin
Underwood, retired.

AprPEALs FroMm INTERLOCUTORY ORDERS oF THE DisTRICT COURTS

Judge Parker, who is the Chairman of the Committee appointed
to study proposals to enlarge the scope of appeals from inter-
locutory orders of the district courts presented the report of his
Committee. He told the Conference that the various proposals
on this subject which had been suggested, and the views of the
district and circuit judges and of the Conferences of the various
circuits which had studied the matter had been considered by the
Committee and that the Committee had come to the unanimous
conclusion that provision should be made for the allowance of
appeals from interlocutory orders in those exceptional cases where
it is desirable that this be done to avoid unnecessary delay and
expense and that the danger of opening the door to groundless ap-
peals and piecemeal litigation can be avoided by proper limitations
to be included in the amendatory statute.

Accordingly the Committee recommended and submxtted to the
Conference a proposed amendment to Section 1292 of Title 28 of
the United States Code reading as follows:

Section 1292 of Title 28 of the United States Code is hereby amended by in-
sertion of the letter (a) at the beginning of the section and adding at the end
thereof an additional subparagraph lettered (b) to read as follows:

(b) When a distriet judge, in making in a civil action an order not otherwise
appealable under this section, shall be of the opinion that such order involves
a controlling question of law as to which there is substantial ground for difference
of opinion and that an immediate appeal from the order may materially ad-
vance the ultimate termination of the litigation, he shall so state in writing in
such order. 'The Court of Appeals may thereupon, in its discretion, permit an
appeal to be taken from such order, if application is made to it within ten days
after the entry of the order; provided, however, that application for an appeal

hereunder shall not stay proceedings in the distriet court unless the district
judge or the Court of Appeals or a judge thereof shall so order.
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The Committee expressed the view that this proposed procedure
would be used only in those exceptional cases where a decision of
the appeal may avoid protracted and expensive litigation, as in
antitrust and similar protracted cases, where a question which
would be dispositive of the litigation is raised and there is serious
doubt as to how it should be decided. It pointed out that the right
to appeal given by its proposal is limited both by the requirement
of certificate of the trial judge, who will not countenance dilatory
tactics, and the resting of final discretion in the courts of appeals
which will not permit its dockets to be crowded with piecemeal or
minor litigation.

The Conference approved the recommendation of the Commit-
tee. Judge Stephens and Judge Magruder voted in opposition to
the proposal of the Committee, and Judge Stephens requested that
their position in the matter be recorded in the report of the Confer-
ence.

QUARTERS oF THE COURTS AND RELATED FACILITIES

Hon. W. E. Reynolds, Commissioner of the Public Buildings
Service, discussed with the Conference problems concerning pro-
vision of quarters for additional judges, the need for space for other
governmental activities, difficulties of maintenance of public build-
ings in view of budgetary limitations, and the need for air condi-
tioning of court quarters. He informed the Conference that budget
estimates are being prepared by the Public Buildings Service to
include funds for air conditioning the courts and the repair and
maintenance of public buildings. The Conference again pointed
out the urgency of air conditioning court quarters to permit their
use during summer months since the steady increase in business of
the Federal courts requires their operation during the summer,

ESTABLISHMENT oF A SEPARATE DoMestic RELATIONS CoUurT ror
THE DI1sTRICT OF COLUMBIA

The Conference adopted the following resolution:

Resolved, that the Judicial Conference of the United States reaffirms its
approval of the creation in the District of Columbia of a separate court for
the handling of domestic relations cases and matters pertaining to them; and
recommends that legislation providing for this separation be promptly enacted
by the Congress of the United States.



29

The Conference represents to Congress that unless this separation of business
as recommended is accomplished at an early date, three additional judges will
be required and should be authorized by Congress for the United States District
Court for the District of Columbia.

MANDATORY MINIMUM SENTENCES IN CRIMINAL CASES

Judge Stephens presented to the Conference the following resolu-
tion adopted by the Judicial Conference of the District of Columbia
Circuit June 12, 1953:

It is resolved by the members of the Judicial Conference of the District of
Columbia Cireuit (to wit, the Judges of the United States District Court for the
Digtriet of Columbia and the Judges of the United States Court of Appeals for
the District of Columbia Circuit) that they oppose enaciment of those provisions
of H. R. 5312, 83d Congress, and 8. 1946, 83d Congress, which compel the Judges
of the District Court to impose minimum sentences in certain classes of cases,
which deny such Judges the right to place certain defendants on probation and
the right to admit certain defendants to parole, and which bring about, in effect,
repeal of certain provisions of the Federal Youth Correction Act as it was made
applicable to the District of Columbia.

And it is further resolved that copies of this resolution be presented to the
Judicial Conference of the United States and to the appropriate Committees of
Congress.

After the adoption of this resolution, the House bill (H. R. 5312)
was amended in a way to lessen although not to eliminate alto-
gether the provisions to which objection is expressed by the reso-
lution. As amended, the bill was enacted as Public Law 85, ap-
proved June 29, 1953. The Conference approved the resolution

adopted by the Judicial Conference of the District of Columbia
Cireuit.

Revocarion orF Rapro Srarion Licenses, H. R, 3977

Judge Stephens presented the following resolution adopted by

the Judicial Conference of the District of Columbia Circuit June
12, 1953:

It is resolved by the Judicial Conference of the District of Columbia Circuit
that it opposes the enactment of H. R. 3977, 83d Congress, a bill to provide that
radio station licenses shall be issued for an indefinite term and shall be revoked
only by the United States District Court for the District of Columbia, with an
appeal therefrom to the United States Court of Appeals for the District of
Columbia Circuit, and with review by certiorari.

The Conference approved the resolution.



30

JupiciaL ReviEw oF CeERTAIN ORDERS OF THE FEDERAL SECURITY
ADMINISTRATOR

Judge Stephens presented the following resolutions adopted by
the Judicial Conference of the District of Columbia Circuit oppos-
ing the enactment of H. R. 4277 and H. R. 4901 of the Eighty-
third Congress:

It is resolved by the Judicial Conference of the District of Columbia Circuit
that it opposes the enactment of H. R. 4277, 83d Congress, a bill which, inter
alia, gives the United States District Court for the District of Columbia exclu-
sive jurisdiction over appeals from orders of the Federal Security Administra-
tor under the Federal Food, Drugs and the Federal Insecticide, Fungicide, and
Rodenticide Act of 1947 with respect to applications for the registration of a
pesticlde or with respect to a regulation establishing a tolerance for a pesticide
or exempting the pesticide therefrom.

It is resolved by the Judicial Conference of the District of Columbia Circuit
that it opposes the enactment of H. R. 4901, 83d Congress, 1st session, a bill to
amend the Federal Food, Drug, and Cosmetic Act.

These bills provide for review of administrative orders which
would be issued under the proposed acts by de novo trials in United
States Distriet Courts instead of review in the United States Court
of Appeals on the record made before the administrative agency.
The Conference approved the action of the Judicial Conference
of the District of Columbia Circuit in opposing these provisions of
the bills.

THE Costs oF ArrPEAL INcLUDING THE CosT OF PRINTING

The Administrative Office reported that the first draft of a sur-
vey report concerning the costs of appeal including the cost of
printing had been completed and permission was given to circulate
it to the circuit judges and clerks for suggestions before the issuance
of a final report. '

CoMMITTEES

The Conference renewed the authorization to the Chief Justice
to take whatever action he deemed desirable with respect to in-
creasing the membership of existing committees, the filling of com-
mittee vacancies, and the appointment of new committees. Sub-
ject to such action existing committees were continued. The Con-
ference continued the Advisory Committee consisting of the Chief
Justice and Chief Judges Stephens, Biggs, Parker, and Phillips, to
advise and assist the Director in the performance of his duties.
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”

by /) The Conference declared a recess, subject to the call of the Chief
Justice,
For the Judicial Conference of the United States:
Huco 1. Buack,
Senior Associate Justice, Acting Chief Justice.
Dated Washington, D. C., October 2, 1953.
R




APPENDIX

ReporT oF HONORABLE HERBERT BROWNELL, JR., ATTORNEY
GENERAL OF THE UNITED STATES

Mr. Acting Chief Justice, Members of the Judicial Conference of
the United States:

It is with a deep sense of sorrow in the irreparable loss of the past
chairman of this Conference, the late Chief Justice Fred M. Vinson,
that I open my first report to you. Chief Justice Vinson graced
the high court with dignity, vigor, and assurance. He gave to the
Judicial Conference active leadership and wise guidance, and con-
tributed to the growing stature which the Judicial Conference has
assumed in the administration of the affairs of the federal judiciary.

With your permission, I would like to depart from a practice of
the past and avoid reviewing the great variety of subjects and
happenings affecting the Department of Justice and the courts.
Instead, I would like to concentrate upon a selected few.

I have been encouraged in this course by the late Chief Justice
and by Judge Parker, both of whom asked me at the last meeting
of the Judicial Conference of the Fourth Circuit to report to this
body on two subjects, namely (1) what should be the position of the
court, the prosecutor, and the grand jury in regard to requests by
persons under investigation by a grand jury to appear voluntarily
before the inquest, and (2) should there be a public defender sys-
tem for the representation of indigents in federal criminal cases
or should assigned counsel be compensated.

I

Voluntary Appearances by Defendants Before Grand Juries.—
On the first subject—Voluntary Appearances by Defendants Be-
fore Grand Juries—a bill was introduced in the 83d Congress (S.
1801) which would amend Section 1504 of 18 U. S. C,, relating to
communications addressed to grand or petit juries by authorizing
any person under investigation by a Federal grand jury to make
written requests to the foreman thereof or to the chief prosecutor

(82)
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in charge to appear before the grand jury. If the foreman or
prosecutor should fail to bring the request to the attention of the
grand jury during its deliberations he would be subject to a fine of
$1,000 or imprisonment of 6 months, or both. There has been
no action on this bill. In 1933, after a long period of agitation,
the grand jury was abolished in England, except for a very few
kinds of cases. Many of the States in this country have done like-
wise. Nevertheless, in the Federal courts and the courts of at least
half of the States, the grand jury remains a part of the judicial
system for criminal cases. It has won both condemnation and
praise. Some, like the Wickersham Crime Commission in its 1931
report on prosecution, argued that we might do better without the
instrument of the grand jury. Others have urged that it would be
the height of folly, in an era of expanding executive power, to
eliminate the grand jury which stands as a bulwark against pos-
sible executive tyranny.

I think it is needless for us to debate the merits of either position.
We should consider, in the prospect of the continued existence of
the grand jury system in the Federal courts, how to make it work
well.

This leads to the matter of whether or not a person who knows
that he is under investigation by a grand jury may voluntarily
seek and obtain the privilege of appearing before the inquest to
speak in his own favor. We know that in the Federal courts the
defendant has no right to appear and be heard or present witnesses
in his favor. (Duke v. United States, 90 F. 2d 840, cert. den. 302
U.S. 685.) Long ago it was pointed out by Chief Justice McKean
sitting in a Pennsylvania court (1 Dallas 236), that to permit such
a proceeding would be to usurp the provinece of the petit jury to
determine on the whole evidence, for as well as against him whether
the defendant is or is not guilty; further, that such procedure might
result in twice putting the defendant in jeopardy for the same
offense. The rule has been restated and followed in the Federal
courts by Chief Justice Taney (30 Fed. Cas. 998) and others down
to contemporary times. At least one State, New York, deviates
from this rule, by statute. Under a 1940 amendment to section
257 of New York’s Code of Criminal Procedure, a person, who has
reason to believe that a grand jury is investigating a charge that
he has committed a crime, may volantarily file with the foreman
of the grand jury and the district attorney a request to be heard
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before the grand jury. In such case, the grand jury must give the
individual, if he files a waiver of immunity, an opportunity to be
heard before finding an indictment, although the grand jury need
not hear any witness on his behalf. An indietment found in viola-
tion of this provision of law may be voided.

However, the opportunity to be heard which New York affords
to prospective defendants as a matter of right, is the unusual case.
The more usual rule is that set forth in the American Law Institute
Code of Criminal Procedure, section 139. It is there stated:

The grand jurors are under no duty to hear evidence for the defendant, but
may do so. They shall weigh all the evidence received by them and when they
have reasonable ground to believe that other evidence, which is available, will
explain away the charge they may requixje the same to be produced.

The commentary to section 139 indicates that this is the law in
most of the grand jury States by statute. I think it will be agreed
that, although there is no equivalent Federal statute, the rule in
the case of Federal grand juries is about the same. Many years ago,
Mr. Justice Field in his famous charge to the grand jury for the
Circuit Court of the California District said:

From these observations, it will be seen, gentlemen, that there is a double duty
cast upon you as grand jurors of this district; one a duty to the government, or
more properly speaking, to society, to see that parties against whom there is just
ground to charge the commission of crime, shall be held to answer the charge;
and on the other hand, a duty to the citizen to see that he is not subjected to

prosecution upon accusations having no better foundation than public clamor
or private malice. * * * :

If, in the course of your inguiries, you have reason to believe that there is
other evidence, not presented to you, within your reach, which would qualify
or explain away the charge under investigation, it will be your duty to order
such evidence to be produced. Formerly, it was held that an indictment might
be found if evidence were produced sufficient to render the truth of the charge
probable. But a different and a more just and mereciful rule now prevails. To
justify the finding of an indictment, you must be convinced, so far as the evidence
before you goes, that the accused is guilty—in other words, you ought not to
find an indictment unless, in your judgment, the evidence before you, unexplained
and uncontradicted, would warrant a conviction by a petit jury (30 Fed. Cas.
$92).

Qur courts have ruled many times against appearances by pro-
spective defendants as a matter of right, but have said very little
on the subject of voluntary appearances as a matter of grace. In
1944, Judge Learned Hand noted in an opinion (144 F. 2d 604, 605)
that grand juries have in recent times occasionally invited persons;
whose conduct they are examining, to appear. In addition, Con-
gress made it clear in 1948, in the amendment which was added to



)

35

section 1504, title 18 U. 8. C. that this practice is approved. You
will recall that section 1504 makes punishable any attempts to in-
fluence the action of grand and petit jurors. The amendment pro-
vides that the section shall not be construed to prohibit the com-
munication of a request to appear before the grand jury.

Such being the permissible practice, what should be the attitude
of the grand jury, the court, and the prosecutor when such requests
to appear voluntarily are made?

1If, as the Supreme Court has said, “the most valuable functmn
of the grand jury was not only to examine into the commission of
crimes, but to stand between the prosecutor and the accused, and
to determine whether the charge was founded upon credible testi-
mony or dictated by malice or personal ill-will,” it seems to me
there can be and should be no hard and fast rule excluding volun-
tary appearances by defendants before Federal grand juries. All
three functionaries—the grand jury, the court, and the United
States Attorney—are interested in the accomplishment of justice
and the avoidance of persecution. All three may have a common
interest in permitting a prospective defendant to voluntanly tes-
tify before a grand jury.

In some cases, the defendant’s testimony may even strengthen
the Government’s case. In other cases, where the United States
Attorney is able to present a prima facie ease to the grand jury
which uncontroverted might be sufficient for an indictment, it may
be that a mere statement by the defendant of completely exculpat-
ing circumstances would result in a different result and a saving in
time and money to the Government as well as possible irreparable
damage to the reputation of the defendant.

Recently, Chief Judge Sterling Hutcheson of the Eastern Dis-
trict of Vlrglma, wrote us out of his experience on the subject. Re-
garding his conclusions on the position to be taken by the court, the
prosecutor, and the grand jury, I could render no greater service
than to read to you four brief paragraphs from his letter. He says:

Circumstances vary and each case should be handled in aceordance with the
peculiar circumstances. It is a practice which should not be encouraged. At the
same time it should be borne in mind that an indictment is not difficult to obtain
and when improperly obtained can cause great injustice, * * * If the United
States Attorney, present with the right of cross examination in the absence of
counsel for the defendant, is unable to obtain an indictment before a grand jury,
the case of the Government can not be very strong. It is also to be remembered

that the action of the grand jury is in no sense res adjudicele and the case may
be presented to an unlimited number of other grand Juries.
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“ One important consideration is that since grand juries consist of laymen un-
familiar with legal principles and only infrequently called to act, it is a body
peculiarly likely to relinquish its authority and fail to meet its respansibllity un-
less these are clearly brought to the attention of the members.

I do not believe there is danger that the hearing will develop into a trial of
the charge on the merits. Members of the grand juries with whom I have been
in contact, with few exceptions, indicate an earnest desire to give full and fair
congideration to matters before them, but they are content to do no more than
-discharge their responsibility and leave the burden of determining guilt where
it belongs.

It is my opinion that the answer to the question is care in the selection of
jurors, the appointment of a level-headed, intelligent foreman, a full and care-
ful charge concerning the duties of the members and from that point the jury
should reach its own decision. I believe that with few exceptions, a wise and
sound conclusion will be reached. I do not mean to indicate that the United
States Attorney should not render assistance by pointing out pertinent mat-
ters, explaining the difference between competent evidence and that which would
be rejected at the trial, and acting generally as the advisor of the grand jury.
As previously mentioned, if Government counsel believes an error has been
made the case can usually be presented to another jury.

Briefly summed up, it is my feeling that the grand jury system should be
girengthened wherever practicable and nothing should be done to weaken it..

I might add that Judge Hutcheson has related some of his per-
sonal experiences. A recent one in the February 1952 term in his
district will be of interest to you. When the grand jury was con-
vened, he says, he charged it fully concerning its responsibilities
and the power vested in it. ‘The jury was informed of requests to
appear that had been made by prospective defendants, and he
made clear that the grand jury must determine whether such testi-
mony would be received. The individuals requesting permission
to appear were informed in open court of their constitutional
tights and were advised that, in the event they testified, any state-
ment made might be used against them. All this was done with
‘the court reporter in attendance. The judge made no recommen-
dation, stating however, that either the court or the United States
Attorney had the right to make a recommendation if either deemed

it advisable. Of the 10 individuals who requested permission, the

grand jury agreed to hear only 1. He alone was indicted 'and
subsequently convicted.

To conclude this point, I would like to see gathered, possxbly
by a committee of this Conference or by the Administrative Office,
information on the experiences in the several districts. If there is
-a wide disparity in practices, it may be that a simple information
‘bulletin issued jointly by the Conference and the Attorney General
avould eliminate any misapprehensions and achieve a fairly uni-
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form approach in treating with proposed appearances by defend-
ants before Federal grand juries throughout the United States.
The Public Defender System and Compensation of Assigned
Counsel—The public defender, as a means of providing adequate
counsel for indigent defendants in criminal cases, is no longer a
matter of mere speculation in this country. In addition to the
voluntary systems that have existed in some communities, nine
States plus Puerto Rico and the Canal Zone have provided by law
for a public defender system. Two of the States, Connecticut and
Rhode Island, provide effective Statewide coverage. The Ameri-
can Bar Association Standing Committee on Legal Aid Work re-
ported this year that there are now functioning 38 public and vol-
untary defenders. To our knowledge, 26 of these have been gov-
ernmentally established in State, county, or city systems. I
thought it would be useful for the Conference to know about this
group of officers. Hence, I am submitting as an annex to this
paper, a summary of salient facts about the jurisdiction, appoint-
ment, tenure and salary of each.
* The American Bar Association Standing Committee on Legal
Aid Work recently adopted a six point program which was evolved
as the result of the thorough legal aid study made for the Survey
of the Legal Profession. Points 5 and 6 of the program provide:
4 5. In all of the larger cities, there should be an organized Defender service
for criminal cases, conducted either as a coordinate function of a legal aid office
or as an independent publicly or privately supported agency, to provide com-

petent counsel at every stage of the proceedings, in all felony cases and other
serious oifenses.

6. Adequately compensated assigned counsel, of equivalent chnraéter and cov-
erage, should be provided in all counties not served by a Defender office.

- It is, indeed, an anomaly that the Federal eourts operating under
the strong and strict guarantee of counsel for all defendants in
criminal cases under the Sixth Amendment, have had to limp along
with nothing comparable to the public defender in indigent cases,
particularly in the populous districts. This has not been from in-
attention to the subject by the judges or the attorneys general.
Since 1937, both the Judicial Conference and the Department of
Justice have endorsed and urged the enactment of legislation
which would authorize the appointment of public defenders in the
districts where the amount of business justifies the appointment,
and the allowance of compensation to assigned counsel in the other
districts. These have been the recommendations of the Judicial
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Conference under the chairmanship of Chief Justices Hughes,
Stone, and Vinson, and of the Attorneys General since Homer
Cummings.

I am happy to add my endorsement to these recommendatmns
I pledge that my Department will do all that it can to advance the
necessary proposals for legislation. ;
~ In this connection, I might describe bneﬂy the two pending
proposals in the 83d Congress, H. R. 398 and H. R. 2091. H. R.
398 is identical with bills in the last two Congresses which were
supported by both the Judicial Conference and the Department.
Both H. R. 398 and H., R. 2091 would provide for the appointment
by the several district courts of the United States of public de-
fenders either as full-time or part-time officers as the volume of
work, in the judgment of the respective courts, may require. Sal-
aries would be based upon the services to be performed, in no
case exceeding $10,000 per year, to be fixed by the Judicial Con-
ference of the United States. In districts that do not contain a
city of over 500,000 population, where the court considers that
representation of the mdxgent can be more economical by the ap-
pomtment of counsel in individual cases, and no public defender
is appointed, assigned counsel may be compensated at a rate not
to exceed $35 per day, plus expenses, for time necessarily and
properly spent in preparation and trial. The same could also be
done in a district with a city of over 500,000 population if the
judicial council of the eircuit approves and no public defender is
appointed. H. R. 2091 would vary this slightly by making the
controlling population figure 300,000 and the maximum compen-
sation $40 per day. Both measures have a $5,000 ceiling on the
amount to be spent in compensating appointed counsel in the dis-
triet in any fiscal year. ‘

Thus, under either bill the way would be open to make use of
the best that can be derived from both the public defender and
assigned counsel systems.

There is, of course, no need for me to emphasize with the Judicial
Conference the desirability of the regularized public defender in the
largely populated districts. I need only recall the report to this
Conference in 1943 by Judge Augustus N. Hand, for the committee
on indigent litigants, in which he said:

- To call on lawyers constantly for unpaid service is unfair to them and any

attempt to do so Is almost bound to break down after a time. To distribute such
assignments among a large number of attorneys in order to reduce the burden

"y
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N upon anyone, is to entrust the representation of the defendant to dttorneys who

in many cases are not proficient in criminal trials, whatever their general ability,
and who for one reason or another cannot be depended upon for an adequate
defense. 'Too often under such circumstances the representatlon becomes little
more than a form. -

In the less populated districts, where assignedcounsiel can suffi-
01ent1y meet the problem of representmg 1nd1gents the difficulty
is to find the most equitable means of compensating assigned coun-
gel. On the one hand, a nominal sum mlght encourage counsel
to urge pleas of guilty or to hurry the disposition of cases without
adequate investigation of the facts. On the other hand, the per
diem method of compensation might tempt the court-appointed
counsel to prolong a case, resulting in unnecessary expense and
delay. However, with the court in control, it seems to'me that the
per diem method offers the flexibility which would permit adjust-
mentsin accordance with particular needs and, in most cases, result
in more effective representatlon of the rights of the indigent per-
son. It may be difficult at the outset to arrive at the best formula
for fixing compensation. It Would seem to me, however, that if
the principle of compensation can be establlshed by leglslatlon
7 adJustments can and will be made i in due course.

- IL

- Habeas Corpus Review of State Court Convictions—Recently
the Federal habeas corpus examination of State criminal court con-
victions has been the subject of criticism, The Conference of Chief
Justices and the National Association of Attorneys General of the
States have urged that there be a limit upon the review of State
court convictions by the lower Federal courts.
~As you well know, the use of the writ of habeas corpus in the
Federal courts to test the constitutional validity of a conviction for
crime is not restricted to those cases where the judgment of con-
viction is void for want of jurisdiction of the trial court to render it.
The use extends also to those exceptional cases where the convic-
tion has been in disregard of the constitutional rights of the accused
and where the writ is the only effective means of preserving his
rights. The result has been that prisoners, who have exhausted
their State court remedies and unsuccessfully sought certiorari in
the Supreme Court of the United States (Darr v. Burford, 339 U. S.
200), may file petitions.for habeas corpus in the Federal district
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courts raising the same questions which were or could have been
raised in the State courts. Most of the claims raised in petitions
of this sort have dealt with alleged denials of the right to counsel,
coerced or fraudulent confessions, and other influences not con-
ducive to a fair trial.

A study of this category of petitions filed in the district courts
has been made by the Administrative Office of the United States
Courts covering the last 12 years. It indicates that about 500 peti-
tions have been filed each year. However, in only a small number
of cases were the petitioners successful. The record of the last 4
years shows that only 29 petitions were granted, and that out of
that number only 4 petitioners won their ultimate release from
State penitentiaries. However, about 85 percent of the petitions
filed required the time and attention of the district courts by deci-
sion before trial or by trial with evidence introduced; and approx-
imately 10 percent of those filed resulted in appeals to the courts
of appeals. The effect has been to burden the Federal courts with
a duplication of judicial action and to prolong the final determina-
tion of criminal cases, contrary to the public interest. State offi-
cials, although recognizing the propriety and constitutional neces-
sity of review of State court convictions by the United States Su-
preme Court, assert, with some reason, that it is inappropriate for
Federal district courts to engage in a process which in fact consti-
tutes a review of State appellate court decisions. The difficulty is
to balance these public interest considerations against the need and
importance of maintaining the availability of the writ as a protec-
tion of individual liberty, if only in a few cases.

A good deal of light has been shed upon the problem by a recent
study and report, dated June 1953, by the Committee on Habeas
Corpus of the Conference of Chief Justices. The Committee re-
ported that “responsibility for the unfortunate conditions prevail-
ing in habeas corpus litigation rests upon the state as well as upon
the Federal judicial systems and the evils presently prevailing can
be reduced substantially by action taken at the state level.” The
Committee recommended, and the Conference of Chief Justices as
a whole concurred on August 22, 1953, that the state legislatures
or judicial rule-making bodies consider the taking of seven meas-
ures. In brief, these measures would assure that the post-con-
viction process of the state is at least as broad in scope as the
procedure for testing claims of constitutional rights in the Federal

“
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courts under the Federal habeas corpus statute. Further, they
would establish practices which will produce a complete record in
each case showing consideration and disposition on the merits of
claimed Federal constitutional rights.

The suggestions are extremely useful and far-sighted. In part,
they bear out the view of the Administrative Office that a large
percentage of the petitions in previous years have emanated from
a few states where there has been an alleged lack of an adequate
and effective habeas corpus or similar procedure in the state courts.
On the whole, the recommendations indicate the wisdom and
moderation of the chief justices in suggestmg that the states put
their houses in order.

On the Federal side, the Comxmttee of Chief Justices had a sug-
gestion for amending some of the sections of title 28 of the United
States Code relating to the writ of habeas corpus. You will recall
that the Supreme Court’s most recent decision on the subject,
Brown v. Allen, 344 U. 8. 443, decided in February of this year,
emphasized that the practice which permits State prisoners to
apply to the lower Federal courts for relief by habeas corpus is
required by the present habeas corpus statute, in particular, 28
U. 8. C. 2254. The Committee of Chief Justices has suggested
amendments, which would not take the lower courts entirely out of
the picture, but would permit them to act only if the United States
Supreme Court, in denying relief on the review sought of the state
proceedings, expressly reserves the right of the prisoner to apply
for habeas corpus to a district or circuit judge upon the issues pre-
sented to the Supreme Court. The Committee felt that this pro-
prosal would be a more readily acceptable means of dealing with
the Federal side of the problem, since the Supreme Court would
probably oppose an amendment placing upon it the whole burden
of disposing of these cases. And, I might add, the limited con-
sideration which the Supreme Court can give to a case in passing
upon a petition for certiorari might not be regarded as sufficient
Federal protection.

However, it does not appear that the whole of the Conference
of Chief Justices endorsed this portion of the Committee report.
Instead, the resolution of August 22, 1953, after adopting and en-
dorsing the state side of the report, reaffirms an earlier resolution
of September 1952, which favored subjecting a final judgment of
a State’s highest court to review or reversal only by the Supreme
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Court of the United States. Presumably, this proposal also en-
tails an amendment of the statute. :

Still another form of statutory amendment might be the pro-
posal implicit in Mr. Justice Jackson’s concurring views in Brown
v. Allen. This would exclude lower federal court entertainment
of a petition unless the state law allowed no access to its courts on
the constitutional point raised; or the petition showed that, al-
though the law allows a remedy, the petitioner was improperly
obstructed from making a record upon whlch the questlon could
be presented.

I mention these several suggestions for Federal action because
it seems to me that this is a problem for the Judicial Conference
in the first instance. The Conference played an important role in
the drafting of the present statute. It would undoubtedly be con-
cerned with any amendments. I might also say that the section
on Judicial Administration of the American Bar Association, com-
posed of both Federal and State judges, has commended the Con-
ference of Chief Justices of the States for its practical approach to
the total solution of the problem, and has likewise suggested that
the Judicial Conference examine into the matter.

' Judicial Review in place of Habeas Corpus in Deportation
Cases—The phase of Federal habeas corpus jurisdiction which, in
my opinion, is ripe for legislative revision has to do with the review
of deportation orders, The recent decision in Heikkila v. Barber
(345 U. 8. 229) held habeas corpus proceedings to be the exclu~
sive method for reviewing deportation orders issued under the
1917 Immigration Act, notwithstanding the broad judicial review
contemplated by section 10 of the Administrative Procedure Act
and notwithstanding the Declaratory Judgment Act. TUnder the
new Immigration and Nationality Act of 1952, however, the issue
is up again. The Court of Appeals for the District of Columbia,
in Rubinstein v. Brownell, held on June 11, 1953, that deportation
orders under the new act may be reviewed in an action for declara-
tory and injunctive relief. While the Government has filed a peti-
tion for a writ of certiorari in this’ case, we think the- Congress
should spell out a method of obtaining judicial review in the dis-
trict court for any alien against whom a final order of deportation
has been issued, whether he is in custody or not. ‘Such Ieglslatlon
would provide an opportunity to speclfy appropmate venue pro-

visions, which could avoid a concentration of cases in the District
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of Columbia; and might also provide, insofar as is constitutionally
possible, against a duplication of procedures

Regarding the scope of review, it is doubtful whether the seope
is now any different in habeas corpus from that which is accorded
to the orders of other agencies under section 10 of the Administra-
tive Procedure Act. In spite of the formal differences between
habeas corpus and statutory review referred to in the Heikkila
opinion (345 U. 8. at 236), it looked as though the Supreme Court
had applied the substantial evidence rule in Bridges v. Wizon,
326 U. 8. 133, and several lower courts have expressly stated that
deportation orders must be supported by substantial evidence.
Section 242 (b) of the Immigration and Nationality Act provides
that “no decision of deportability shall be valid unless it is based
upon reasonable, substantial, and probative evidence.” It is
quite likely that the courts will analogize this direction to the con-
cept of “substantial evidence” upon the whole record found in
section 10 (e) of the Administrative Procedure Act. In short,
making deportation orders subject to judicial review in accordarice
with section 10 of the Administrative Procedure Act would have
little or no eﬁect upon the scope of rev1ew glven to such orders
anyway.

:On the other hand by prowdmg a remedy other than habeas
corpus it will be possible for one against whom a deportation order
is outstandmg, but who is not in physical custody, to obtain at once
judieial review of the deportation order which is administratively
final. - As Mr. Justice Frankfurter observed in contendmg for this
result in his dissent in Heikkila v. Barber: “The pomt ls 1egally
narrow but practically important.”

Concerning Judges.—While President Elsenhower has appomted
9 district court judges in the 8 months sinece January 20, 1953, the
matter of providing for additional judges to help carry the tre-
mendous load of judicial business still rests with the Congress.
Different ‘'versions of S. 15 were passed by the Senate and House
in the recently adjourned session of the Congress. The Senate
form of the bill would add 4 circuit judgeships and 35 district
judgeships, of which 7 would be temporary. The House form of
the bill provides for 3 circuit judgeships and 23 distriet judgeships,
of which 4 would be temporary. The bill has gone to conference
but- the Congress adjourned before an agreement was reached.
Oddly, the Department of Justice was not asked to report on S. 15.
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However, in reporting on another bill (H. R. 2558)-at the request
of the House Judiciary Committee, the Department made it clear
that it concurred in the recommendations of the Judicial Con-
ference for additional judgeships. I believe that; with the return
of Congress, S. 15 provides the basis for strengthening the Federal
judiciary.

One disturbing difficulty with S. 15 is that it strikes out an
existing provision of law, subsection (¢) of 28 U. 8. C.:371. Under
this subsection the President may appoint an additional judge
whenever a permanently disabled -circuit or distriet judge eligible
to retire because of age and length of service, fails to do so. The
loss of this provision would be particularly regrettable, since the
Judicial Conference had recommended extending its scope to in-
clude all judges appointed to office during good behavior and to all
cases of judges eligible to retire on account of permanent disability
(under 28 U. 8. C. 372), even though they might not be eligible
to retire on account of age and length of service. The deletion
from the bill of the existing provision of law occurred in the debate
on the Senate floor. The bill has passed both Houses and gone to
conference without the provision. If there is any chance of cor-
recting this action before or after final passage of 8. 15, I would
hope that the Judicial Conferenee will be especmlly diligent  in
the matter.

-8. 15, as passed by both Houses, would permlt the retlrement of
Judges at age 65 after 15 years service, as well as at age 70 after.
10 years service now allowed under existing law. The Department
of Justice had an opportunity to coneur in, and voiced its approval
of, this recommendation of the Judicial Conference in reporting on
arelated House bill, H. R. 2559.

The Department has gone on record and presented testxmony in
favor of the increase of salaries of Federal judges, members of Con-
gress, and United States attorneys. As a first step, the Congress
has provided for a Commission on Judicial and Congressional Sal-
aries (P. L. 220, 83d Cong.), which is to determine appropmate
rates of salaries for judges and members of Congress and report its
findings on or before January 15, 1954.

/ Curtazlmg of Nolo Contendere Pleas. —1In assessing the practlces
of government in relation to law enforcement, we recently con-
cluded that one of the factors which tended to breed contempt for
Federal law enforcement was the practice of Federal prosecutors




45

consenting, almost as-a matter of course, to the filing-of pleas of nolo
4 ) contendere to criminal indictments.

Uncontrolled use of the plea has resulted in shockingly low sen-
tences and inadequate fines which are no deterrent. to erime. The
public impression created; and no doubt reflected by the courts in
imposing punishment, is that the Government in consenting to the
plea has only a technical case at most.

-~ In many districts, the court will ordinarily not accept a nolo
plea unless consented to by the United States attorney. In other
districts, where the plea may be accepted without the prosecuting
attorney’s consent, the responsibility for its acceptance, in the face
of a refusal to consent, is squarely on the judge. ,

In an effort to discourage widespread use of the plea of nolo
contendere, I recently instructed each United States attorney not
to consent to the filing of such plea except in the most unusual
circumstances and then only after his recommendation for its ac-
ceptance had been reviewed and approved by the responsible As-
sistant Attorney General or by my office.

Enforcing the Conflict-of-Interest Law. —-Another factor which
appears to have brought disrepute to Federal law enforcement has

D been the practice of government employees entering private life
or employment to engage in defending or prosecuting the claims
or cases on which they worked while in government. The past con-
doning of this practice has led to influence peddling and corruption,
and to the equally devastatmg public belief that both exist on a
wide scale.

A lawyer, who has held pubhc office and who after leavmg that
office accepts employment on the other side in a matter which he
investigated or passed upon while in office, violates the canons of
ethics and may be subject to disbarment. And, in my view, he
commits a crime. Section 284 of title 18 U. S. C. makes it a-felony
for an employee within 2 years after leaving Government service
to act as counsel, attorney, or agent in presenting any claim against
the United States involving any subject matter with- which he
was directly connected when employed. The statute has never
been judicially construed, but in my opinion it is' not to be so
narrowly read as to be limited to monetary claims or eclaims which
seek affirmative relief against the Government. Its purpose also
embraces nonmonetary claims, and claims asserted to defeat those
of the Government.
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I have accordingly advised the United States attorneys of my
position that the statute prohibits any former employee of the
Federal Government, for a period of 2 years after leaving Govern-
ment service, from representing any nongovernmental interest in
any matter involving a subject matter directly connected with
which such person was so employed or performed duty, in which
the United States is interested, directly or indirectly, whether as
a party, as an enforcement agent, or otherwise. I have instructed
the United States attorneys to vigorously prosecute violations of
section 284 as so construed.

The President’s Conference on Admzmstratwe Procedure —»-The
final item to which I call your attention is the President’s Confer-
ence on Administrative Procedure. - This Conference was recently
appointed by President Eisenhower, upon the recommendation of
the Judicial Conference and myself, and consists of approximately
75 representatlves of the Federal agencies, the Judwla,ry, amd the
bar. . : .

It is a unique cooperatlve eﬁort to ehmmate unnecessary delay,
expense, and size of records in administrative proceedings. At the
first meeting of the President’s Conference.in June 1953 various
aspects of this problem -were assigned to working committees for
study. At the same time, at my request, the Conference under-
took to explore the desirability of establishing an Office of Admin-
istrative Procedure to make continuing studies of administrative
procedures, and the feasibility of formulating uniform rules of
procedure for Federal agencies. Subsequent meetings of the full
Conference will consider the reports and recommendatlons of its
working committees.- : S S :

The administrative process has become S0 pervasnve in our na-~
tional life that we can no longer afford to let it develop haphazardly.
The forward step in the Administrative Procedure Act must be
followed by continuous study and effort to establish and maintain
procedures which will be fair to the individual and effective to carry
out the regulatory policies laid down by Congress. -1 am confident
that the President’s Conference on Administrative Procedure will
demonstrate that the kind of cooperative effort which produced the
Federal rules of ¢ivil and eriminal procedure can also greatly im-
prove our administrative procedures :

®
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Annez—Public Defender System in the United Stales

Place

Jurlsdietion

Authority

Selected by

Tenure

Salary

CALIFORNIA ..aunvanan

Los Angeles County.......

Alameds County (Oak-
land City), -

Orange County.!

Riverside Countyt

Saeramento County.t

San Diege County.!

8an Joaquin County.!

Tulare County.!

CONNECTICUT (Btate-
wide 8 counties,

ILLINOIS (in effect in
Chicago, Cook County.) )

INDIANA (In effect in
Indianapolis, Marion
County.}

(In effect throughout
State.

MINNESOTA (In effect
in Minneapolis, Henne-
pin County.) L

Rumsey County....oo...c

Any contempt or offense triable
in Buperior Court at all stages
of the proceedings, including
preliminary examination.

County—>8Superior Court and
certain delinquency cases.
Limited eivil.

Criminal offenses, in ail courts
exeept Federal,

Crimes in Superior Court or
court of common pleas upon
any preliminary hearing be-
fore any court in the State, or
hefore any committing magis-
trate.

Felony ¢8558 . oooramraccmeoaan

Offenses in erimninal courts_.....

Indigents in penal institutions
asserting unlawful or illegal
imprisonment after time for
appeal has expired,

Felony or gross misdemeanor in
Criminal Court and before
boards of pardon and parole,

1 Complete information unavailable.

California Statutes of 1047,
chapter 424, as amended
by statutes of 1940,
chapter 1288,

Freeholders Charter, art.
6, sec. 23.

County Charter, secs. 17
and 27, T

Connecticut General Stat-
utes, see 8706 {1949 re.
vision) generally and
sec. 8615 (compensa-
tion).

Jones Statutes Annotated
s(g;zs. 87,720 (1) to 37.720

Act of 1951, Burns Indi-
ana Statutes Annotated,
sees, 4-2316 to 4-2318,

Burns Annotated Stat-
utes, cumulative sup-
plement 1945, secs. 13-
1401 to 13-1407.

Minnesota Statutes An-
notated (1947) sec, 611.12.

Minnesots Statutes An-
notated (1947) as amend-
ed sec, 611,13,

Election or appointment (de-

termination by Ceunty Boeard
of Supervisors optional at
time office is created in
count¥). .

Board of Bupervisors on basis of
competitive examination.

Board of Bupervisors on basis of
competitive examination,

Assembly of the judges of the
Buperior Court at annual
meeting in June.,

Judges of Circuit Court of Cook
County or judges of Cirenit
and Superior Courts civil and
criminal in counties of more
than 500,000,

Judge of the Criminal Court or
any division thereof having
population of 400,000 or more,

Superior Court of the State
(court authorized to give such
tests as it deems proper to de-
termine fitness of applicant).

Judges of district in counties
having a population of 300,000
or mere. .

In counties having & population
of more than 240,000 snd less
than 300,000.

Indefinite if appointed,
4 years if elected,

Otvil Berview. .oovvvnenn

Otvil Serviee.. .ccnmenen

Indefinite (at pleasure
of judges).

Indefinite. ....ocoo_aaen

At pleasure of Superior
Court for a term of 4
years,

4 years with reappoint-

© ment a8 often ag 4 ma-

jority of the ludges
coneur.

2 years in counties of
more than 240,000 and
Jess than 300,000.

Fixed by county or coun-
ties (if two counties com-
gln)e in establishing of-

08).

Reasonable sllowance in
addition to expenses
made by presiding judge
at conclusion of erim.
term.

Pixed by county board.
Not to excesd Btate’s
Attorney of the county.

Fixed by judge out of fund
of $12,500 sppropriated
annually by county coun~

cfl,
To be fized by Superlor
Court. )

Compsnsation fixed by
judges.

Comp;gsation not to ex-

p RSy

Ly



Annes—Public Defender System in the United Stales—Continued

Place

Jurisdictlon

Authority Selected by Tenure Salary

NEBRASKA., (Ineflect | Capltal and felony cases in dis- | Nebraska Revised Stat- | Electlon by popular vote In | 4 ¥08r8. cvoemuciconnnn. $4,500.
in Omaha, Douglas triet court and eivil matters ufes 1943, secs, 20-1804 counties having a population
County,) up to $100. and 1805, in excess of 200,000,

OKLAHOMA, (Ineflect | Felony cases, J. P. courts by | Oklahoma Statutes. An- | Judges of the courts ofrecord for | Indefinite. (At pleas- | $5,600 per annum, $3,000 to
in Oklahoma Clty, Okla- assignment, notated, title 19, sec. 134, all counties having 8 popula- ure of eourt.) be paid by eounty and
homs County and Tulss, tion of 200,000 and a eity of 32,600 from the court
Tulsa County.} more than 175,000, fund,

RHODE ISLAND.| Criminal cases in Superior | Created by General As- | Governor, with advice and con~ | 3 ¥earSen.. oo oovvrmnnas $6,500.

{Statewide 5§ counties
with single office at
Providence.}

VIRGINIA oo

PUERTO RICO..auuenn-

CANAL ZONE..cooeenno.

conrts,

Criminal cases in courts of erlm-
fnal jurisdlction and in poliee
cottrts from which appesl lies
to said courts,

Misdemeanors or {elonfes where
penalty 1s more than 1 year,

Appearance in distriet court for
arraignment, plea and trial.

sernbly May 8, 1941,
1841 Laws of Rhode
Island, chapter 1007, as
amended by actsof 1942,
chapter 1133.

Virginia Code (1950, soc.
19-7, which continues in
effect chapter 380 of the
acts of 1920, formerly
codified as sec. 4970 (a)
L;{!I%e's Virginia Code

[4) A

Fuerto Rico Laws of 1940,
No. 91, as amended by
laws of 1941, No. 71, and
laws of 1843, No, 70,

Title 7, sec. 43, Canal Zone
Code, of 1934, as
amended.

sent of senate.

Judge of court naving criminal
jurisdiction in cities of 100,000
t0 160,000 may in thelr dis-
crstion appoint.

District court appointments, 1
to 3 in each Judicial distriet on
rotating plan,

Governor of Panama Canal. _.__

2 years hut may be res
moved by judge ap-

poin

ng.

1 eriminal term cannot
be reappointed while
other lawyers residing
in corresponding judi-
cinl districts have not
been appointed in sald
district court.

None unless eity council so
provides.

Fixed by A. (. of Puerto
Rieo.

$1,200.

87
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Public Defender System in

Cities of the United States

Flace

Jurisdiction

Authority

Belected by

Tenure

Balary

Long Besch, Calif.. ...
Los Angeles, Calif. ... ..

San Francisco, Calif. . ...
Columbus, Ohio e oo

Memphis, Tenn. ... -
8t. Louis, Mo..............

City-municipal court eases, lim-
ited civil cases. )

City-municipal court cases, lim-
ited civil cases.

City-criminal offenses in sl
courts except Federal, Lim-
ited civil eases.

City-misdemeanors and prelimi-
nary hearings in felonies.
Limited civil jurisdiction.

Shelby Co.-criminal offenses in
all courts.

City of St. Louis, first offenders
in felony.

Local ordinanes. . c.ccevuun

City ordinance 54691,
Amended ordinance

75,356.
City charter, sec. 33.......
City charter, Sec. 12, 1014
gnd 1930 Code Chapter
Private laws of 1017,

Chapter 60.
City erdinance 41239 (1038)

Clty council on basis of compe-
titive

exan.,
City council from 3 highest gual-
ifying by eompetitive exam.

Publio eloction.. . .ocovovvmneanee.
Cityeounell..covvneenenecnnn

County commissioners..........

Director of Public Welfare on
recommendation of Supervi-
sory Committee composed of
1 member from faculty of each
approved law school in St.
Louis, 1 member each from
Public Defenders Comtnittee
of 8t. Louis Bar Association
and the Lawyers Association,
1 member of Board of Alder-
men who must be licensed at-
torneys. All members ap-
pointed by mayor.

Civll Servlce
Civil Serviee

6¥



