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The National Employment Lawyers Association, Georgia Affiliate (“NELA-Ga”) submits
the following comments in respounse to the Advisory Committee on Civil Rules Rule 30(b)(6)
Subcommittee’s Invitation for Comment on Possible Issiies Regarding Rule 30(b)(6). We
appreciate the opportunity to offer our perspectives regarding the issues identified by the
Subcommittee.

NELA-Ga is an affiliate of the National Employment Lawyers Association with over 130
members. NELA-Ga members are all attorneys who practice law in Georgia and, because
Georgia has relatively few laws that protect employees, spend much of their time litigating in
federal court. As such we are all very familiar with the Federal Rules of Civil Procedure and the
effect they have on our ability to represent employees effectively. Specifically, NELA-Ga’s
member attorneys represent employees in federal court litigation against their current or former
employers, which are often large companies. Because such entities generally have custody or
control of all or most of the potential evidence at the outset of a case, we tend to be at a
considerable disadvantage when it comes to identifying key documents and witnesses.
Accordingly, we often use 30(b)(6) depositions early in discovery as an efficient means of
identifying the categories of documents and other evidence that may be available for discovery,
how they are maintained, and how they may be obtained. Acquiring this information early in a
case creates additional efficiencies through its value in helping to identify disputed issues and
keep subsequent discovery requests as narrowly-tailored as possible.

In our view, a number of the proposed changes to Rule 30(b)(6) suggested by the
Subcommittee would introduce COS&L} u;xd time-consuming m Stion practice to address issues
that the parties in a case can and do resclve without court intervention, thereby increasing the
burdens on an already overworked judiciary. Others would encourage gamesmanshlp and
similarly unproductive litigation behavior. Qverall, each of the proposals incorporates a
perspective that is too sohcfcous of the interests of organizational litigants at the expense of both
individual litigants and broader judicial economy.
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Adopting these changes, would represent a serious and troubling departure for the Civil
Rules Advisory Committee, which | has warkm to issue carefully-calibrated rule changes that do
not favor one set of litigants over another. While NELA-Ga is alarmed by each of the proposed

changes, of particular concern are the i ‘ ving:
L. Requiring and Permitting Supplementation of Rule 20(b)(6) Testimony
We oppose requiri ing and/or pemumn supplementation of 30(b)(6) testimony. As the

Subcommittee points out in its Invitation for Comment, a} Ew ving supplementation would
encourage wasteful forms of gamesmanship, such as intentionally failing to prepare witnesses or
introducing sham testimony. Courfs routinely strike sh%m idavits, but allowing
supp‘emenﬁaﬁﬁn would permit 30( w}(é‘ fie provide "I don't know, I will need to
review our records” type of answers, therel: ing the 30(b)(6) deposition into an
unproductive, expensive, and largely f”uh?} xercise.

Furtber St mh ev asz ns can ber ional defendants, and therefore would
fif. Asthe bubwmm}t tee recognizes in
the Invitation for Con*me t m > Ru ‘Ee “63{ e) é{)@a not require or permit supplementation of
deposition testimony. Evgmd supy ertary testi ﬂozﬂ* from a plaintiff that changes her prior
testimony would be subject to a motion to strike and zmg,eammom at 'Max Et is therefore
difficult to understand why organizati '
supplement, while leaving individual ,!u aintiffs subject t(‘ ’fhﬁ »\”sx‘ub, narsber *uie A corporate
defendant already has the advantage of choosing the m; ness (or witnesses) who are most
knowledgeable, so it would be doul ’5 un fair then to allow these witnesses to decline to provide
responsive, complete testimony, ure in the kn owledge thai Enadcthe or inconvenient
testimony could be supp%memed later, E@ ividual deponents are not permitted to do so, and
there is no principled reason to allow it in the context of 30{b}(6) de }f‘(,b}‘“}OHQ

A

i Forbidding Contention Oues in Rule 36(b){(6) Denositions

As with the preceding item reg Q'm‘ supi ‘éemenia ion 1%07(1&1@ contention questions
in Rule ge{b 6) deposztm 18 would *a faiy i ‘z:e%i:v on on individual
litigants, but not organiza ‘%:m 1al 1 },& ittee is correct that parties have
much more time to respond to con orate de ée ndants often ask

e.g.,  What support do you

plaintiffs numerous contention ques A
have for your claim that you suffered ng these types of questions to be
e

s

asked of plaintiffs, but not defendants, ag
to the litigation, without any principled j
asked to express an opinion or conte mstances and moula not be the
subject of rulemaking. See U.S. v. Taylor, 3 M.D.N.C. 1966) ("Whether a
Rule 30(b)(6) deposition or a Rule 33{c) conte t:zon zmu mgur ry is more appropriate will be a
case by case factual determination. s} .

the scales in favor of one party
a Rule 30(b){6) witness may be
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III.  Adding a Provision for Objections to Rule 30(b)}{5

“amyorr’

Injecting a formal objection process into Rule 30(b)(6) is problematic for a number of
reasons. As we have already inﬁic*ﬁ“d? E e 20( 3;( &) deposition is often the first deposition taken
in the case. Encouraging formal objectio ; : otion pmdme at the start of the
discovery process, causing long delays ’zhai wil ctive discovery from being
conducted. Further, the ctdfhm al suggestion of requir f Cﬁﬂem‘w party to specify what
information they mﬁ provide despite their objection {similar to Rule 34} would do little to
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resolve this issue. Indeed, this would require that a party sit for multiple depositions—one on
the topics they have agreed to, and a second after the court rules on an inevitable motion to
compel regarding the topics to which they object. These types of inefficiencies can be avoided by
leaving the rule as it stands, and allowing the organization to move for a protective order if the
proposed notice truly is objectionable. There has been no showing that the few motions for
protective orders that may have been filed have been incorrectly decided, and there is no reason
to assume that motions for protective orders are not an adequate remedy for a truly abusive
notice.

More broadly, this proposal runs contrary to the mandate of Rule 1, as well as the overall
direction the Advisory Committee on Civil Rules has taken in recent years, seeking to reduce
expense and to improve efficiency. If this provision were enacted, it is highly probable that a
majority of noticed Rule 30(b)(6) depositions would face objection. It would increase the
workload of already overburdened district court judges, clerks, and staff, and because rulings on
such objections would be linked so closely to the particular circumstances of a given case, they
would not provide useful guidance in other cases. This would be particularly true if the 30(b)(6)
deposition at issue was the first one in the case. Neither the court, nor the litigants, would have a
clear conception of how the case may develop, yet the court would be required to make
substantive decisions that could be highly consequential to the proceedings.

IV. Amending the Rule to Address the Application of Limits on the Duration and
Number of Depositions as Applied to Rule 30(b)(6) Depositions

In our experience, it is the current practice in most jurisdictions to allow one full-day
deposition for each witness that an organization designates in response to a Rule 30(b)(6)
notice. It is rare for disputes to arise in this area that cannot be worked out by counsel without
court intervention. It is also significant that the party receiving the notice is in control of how
many witnesses are produced, which also dictates the time necessary to complete the deposition.
For instance, in some cases multiple witnesses are designated to cover different time periods.
This is done, presumably, for the convenience of the organization. The noticing party should not
be required to use an extra deposition due to the needs (strategic or otherwise) of the other side.
Further, limiting the amount of time that a party can spend with each Rule 30(b)(6) witness
may prevent certain topics from being explored as thoroughly as needed, requiring additional
fact witness depositions that could otherwise be avoided, and may encourage organizations to
designate numerous witnesses, thereby limiting the amount of time a noticing party can spend
on any one witness. In short, this proposed change will encourage even more gamesmanship on
the part of organizational parties. This area is not currently a source of disputes that cannot be
resolved by the parties, and a rule change would be more likely to increase unnecessary conflict.

Thank you for consideration of our comments.
Respectfully submitted,

. %f

éﬂ es E. Rollins, Jr., Prest
National Employment Lawyers Association,

Georgia Affiliate (NELA-Ga)




