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Pretria

Court System

PRETRIAL DIVERSION is a voluntary
program that provides an alternative to pros-
ecution for an individual selected for place-
ment in a program of supervision
administered by a pretrial services or proba-
tion office. The offender who is selected for
pretrial diversion enters into a contract with
the U.S. attorney’s office, pledging to meet
certain conditions and to refrain from crimi-
nal activity for a specified period of time. Be-
cause participation is voluntary, persons may
decline to enter the program and instead ex-
ercise their right to proceed with a trial on
the charges against them. This article provides
a demographic and administrative analysis of
pretrial diversion cases in the federal court
system during the five years spanning 1995
to 1999.! During this period, probation and
pretrial services offices? activated 12,414 pre-
trial diversion cases, with 11,879 individuals
enrolled in pretrial diversion and received for
supervision by the district courts.?

History

The roots of pretrial diversion in the federal
system lie in the treatment of juveniles facing
judicial action in the federal courts. In 1947,
the Judicial Conference recommended that
courts be encouraged to use what was termed
“deferred prosecution” in the cases of “wor-
thy” juveniles, by placing them under the in-
formal supervision of probation officers for
a definite period.* In the 1960s, growth in
pretrial release programs spurred interest in
going beyond assuring appearance in court
and led to efforts to focus on addressing the
reasons for arrest. In the 1970s, diversion pro-
grams expanded following the recommenda-
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tions of the 1967 President’s Commission on
Law Enforcement and the Administration of
Justice. Diversion thus emerged as a national
crime control strategy.

By addressing the reasons for arrest, pre-
trial diversion is intended to reduce the like-
lihood of recidivism. Under diversion, the
possibility that prosecution in the defendant’s
case might be suspended is meant to serve as
an incentive to defendants to change their
behavior and habits, particularly because it is
clear that prosecution will occur if diversion
is not completed successfully. Changed be-
havior through successful completion of di-
version is also of value to the community and
the courts.®

Anticipated benefits arising from pretrial
diversion also include conservation of court
time and resources for more serious crimes, as
well as the opportunity for rehabilitation,
which can reduce the likelihood of future
criminal activity.” For the individual, who is
often a first-time offender charged with a less-
serious offense, satisfactory completion of the
period of diversion offers the possibility of
avoiding a charge on the record and a possible
conviction. Positive outcomes for society oc-
cur when an individual receives treatment as a
condition of diversion and when a pattern of
illegal behavior is broken, which reduces that
person’s risk of becoming a repeat offender.
Society also benefits when diversion results in
restitution in the form of financial repayment
to victims or service to the community.?

Diversion Procedures

In the federal system, the Department of Jus-
tice (DOJ) has responsibility for pretrial di-

version and creates policies and procedures
for persons diverted from prosecution under
this program.’ The U.S. Attorney’s Manual
includes eligibility criteria for divertees!® and
describes procedures to be followed. When
pretrial diversion is used, a written agreement
between the U.S. attorney and the chief pre-
trial services or probation officer defines as-
pects of its implementation.!'! The agreement
describes the responsibilities of the U.S. at-
torney for referring potential candidates for
pretrial diversion to the pretrial services or
probation office, outlines the procedures to
be followed if the individual breaches the con-
ditions of the agreement, and describes ac-
tions that are taken upon successful
completion of the requirements.

A pretrial services or probation officer
typically prepares a diversion report that de-
scribes the offense, the candidate’s personal
history, including any criminal record, and
an assessment of the person’s risk factors; it
also contains a recommendation regarding
the person’s participation in a pretrial diver-
sion program. When the officer reccommends
an individual as a candidate for placement in
pretrial diversion, the report typically suggests
possible conditions, as well as a recommended
length of diversion supervision.

The National Association of Pretrial Ser-
vices Agencies 12 (NAPSA) has developed a set
of standards for diversion entitled The Perfor-
mance Standards and Goals for Pretrial Release
and Diversion.'> The original standards were
developed in 1978, then revised in 1995.
NAPSA defines a pretrial diversion program
that includes the following standards:
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+  persons charged with criminal offenses are
provided with alternatives to traditional
criminal justice or juvenile justice pro-
ceedings;

+ the accused participates in the program
only on a voluntary basis;

+ the accused has access to defense counsel
prior to a decision to participate;

+ service plans developed with the candidate
are designed to address the needs of that
candidate, and are structured to assist that
person in avoiding behavior likely to lead
to future arrests; and

+ the program results in the dismissal of
charges or the equivalent if the divertee suc-
cessfully completes the diversion process.

In the federal court system, the use of di-
version varies across districts, reflecting the
discretion of the U.S. Attorney’s Offices and
district characteristics. How supervision is
conducted also differs depending upon the
types of offenses, needs of the divertees, and
supporting programs available.'

Participation in pretrial diversion is volun-
tary and may require a waiver of the individual’s
Sixth Amendment right to a speedy trial, be-
cause participation in the program causes pros-
ecution to be deferred pending satisfactory
completion of the diversion period.'> Prosecu-
tors have the discretion to determine whether a
defendant is suited for pretrial diversion, but are
not authorized to selectively prosecute defen-

Figure 1

dants based on impermissible considerations
such as race or religion.'®

Methodology

The district courts record pretrial services data
primarily via the Probation and Pretrial Ser-
vices Automated Case Tracking System
(PACTS). Once the data reach the Statistics
Division of the Administrative Office of the
United States Courts, extracts from the data
are posted in the Pretrial Services Act Infor-
mation System (PSAIS) database, which pro-
duces the published workload tables and
other data on pretrial services activity.!”

The first step in creating the database for
the analysis reported in this paper consisted
of gathering electronic records of all PSAIS
cases for which the case type was reported as
DIVERSION (Type = D).!"® Two categories
of diversion records were selected for analy-
sis: records of diversion cases activated and
records of persons received for diversion su-
pervision. The examination of pretrial ser-
vices cases activated addressed cases in the
PSAIS database that were activated between
October 1, 1994, and September 30, 1999, and
for which pretrial diversion records were
opened.’ A case may be activated when the
pretrial services office opens the record of an
individual who is a candidate for diversion,
or when the candidate has been accepted for
diversion and has entered into a diversion
agreement.?’
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The population of persons received for
diversion supervision consists of persons who
were accepted for pretrial diversion and, af-
ter agreeing to participate, entered into di-
version supervision during the study period.
These records were based on a file of cases in
the PSAIS database for which the defendants
were received for supervision between the
dates listed above and for which a period of
at least one month of diversion supervision
was recorded on the record.?!

Descriptive Findings
Offenses for Which Diversion Is Used

Over the five-year period between 1995 and
1999, the most common major offenses charged
in cases in which the defendants were enrolled
in pretrial diversion were fraud and larceny/theft
(See Figure 1). In 26 percent of all pretrial di-
version cases reported, the major offense
charged was fraud, which includes among other
types of fraud, bank fraud, postal fraud, and
interstate wire fraud. Cases in which the major
charge was larceny or theft constituted the next-
largest category, with 25 percent of all divertees
during the study period facing charges such as
theft of U.S. property, other misdemeanor theft,
and postal larceny/theft. The third-largest cat-
egory, “federal statutes,” involved 11 percent of
cases; for these the major offenses included na-
tional park and recreation offenses, obstructing
the mail, and contempt, among a wide variety
of other offenses. Embezzlement was the fourth-
largest category; 10 percent of divertees during
the period faced charges involving embezzle-
ment from banks and the postal system, and em-
bezzlement of public money or property.
Together, these four categories of major offenses
charged accounted for 73 percent of all cases in
which the individuals received pretrial diversion.

The types of offenses involved in diversion
cases differ from the overall distribution of
offenses that comprise the federal courts’ non-
diversion pretrial services population for the
same period. Whereas “white-collar” crime
accounted for the majority of major offenses
for the diversion cases, pretrial services cases
as a whole during the period largely involved
crimes related to drugs (39 percent overall,
including narcotics, marijuana, and con-
trolled substances) and immigration (14 per-
cent). These categories were markedly less
represented in diversion cases, as only 5 per-
cent of divertees had a drug offense cited as
the major offense, and only one half of one
percent of divertees were cited for immigra-
tion violations as the major offense.
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It is not surprising that relatively few de-
fendants for whom the primary offense
charged is an immigration offense are offered
diversion. Even though many immigration
crimes may not involve violence on the part of
these defendants, many of these defendants are
not citizens and many lack ties to the commu-
nity, which suggests they might not be good
candidates for successful completion of a di-
version program. Pretrial diversion is rarely
offered as an alternative to prosecution for
immigration defendants charged with illegal
entry, who will be deported soon after trial.

Although diversion programs may offer
drug treatment, only a small proportion of di-
version cases involve individuals whose major
offense is drug-related. Defendants for whom
a drug crime is the major offense accounted
for 39 percent of pretrial services cases acti-
vated over the five-year period, but made up
only 5 percent of the pretrial diversion super-
vision population. The nature of the charges
appears to limit the perceived appropriateness
of diversion from prosecution. It is worth not-
ing, however, that individuals under pretrial
diversion supervision whose primary offense
is in a category other than drug offenses may
receive drug treatment during their diversion
period as a collateral condition of their par-
ticipation in the program.??

Demographic Characteristics

The demographic characteristics of divertees,
as a group, are somewhat different from pre-
trial services defendants overall. Compared to
defendants whose cases are activated in pre-
trial services in general, individuals enrolled in
pretrial diversion and received for diversion
supervision were more likely to be female,
white, non-Hispanic, U.S. citizens, college edu-
cated, and employed than were members of
the pretrial services population in general.
These characteristics of divertees as a group
largely reflect the demographic characteristics
of persons charged with the types of offenses
most likely to be involved in diversion cases,
as discussed in the previous section.

Gender. Forty-four percent of the indi-
viduals who were diverted from prosecution
and received for pretrial diversion supervision
during the five-year period were female. This
was a much higher proportion than in pre-
trial services cases activated overall, for which,
during the same period, only 16 percent of
defendants were female. Several factors ap-
pear to account for this difference. Female
defendants, as a group, are less likely to have
prior offenses?® and are more often charged with

offenses for which pretrial diversion is frequently
used (see discussion above on offense catego-
ries).?* For example, during the study period,
across all pretrial services cases activated, fraud
was the most serious offense charged for 21 per-
cent of women, compared to 13 percent of men.
Larceny/theft was the most serious offense for 8
percent of women, and 3 percent of men; em-
bezzlement was the offense for 7 percent of
women, 1 percent of men.

Race/Ethnicity. In the five-year period be-
tween 1995 and 1999, 63 percent of divertees
were reported as being white, 28 percent
black, and 4 percent Asian. Nine percent of
divertees were Hispanic, and 81 percent were
non-Hispanic.?> In contrast, 36 percent of
defendants in pretrial services overall during
the study period were Hispanic. By combin-
ing the race/ethnicity groupings, the follow-
ing characteristics are observed. The most
distinctive demographic difference in race/
ethnicity between the pretrial diversion popu-
lation and the population of pretrial services
defendants at large is in the representation of
Hispanic defendants. As shown in Table 1,
white Hispanic persons constituted approxi-
mately one-third of defendants in cases acti-
vated in pretrial services during the five-year
period, but accounted for only 8 percent of
persons participating in pretrial diversion.
Conversely, more than one half of divertees
were white non-Hispanic. Several factors ap-
pear to contribute to the difference in repre-
sentation, primarily centering on patterns of
offenses charged and the interaction with
race/ethnicity and other demographic char-
acteristics; these issues are covered more thor-
oughly in the discussion section of this paper.

TABLE 1
Race/Ethnicity of Defendants
Regular
Pretrial Pretrial
Diversion Diversion
White Hispanic 8% 34%
Black Hispanic 1% 2%
White
non-Hispanic 54% 33%
Black
non-Hispanic 27% 25%
Other/Unknown  10% 6%

Citizenship. Ninety-three percent of
divertees were U.S. citizens, 5 percent were
legal aliens, and less than 1 percent were ille-
gal aliens.?® Defendants with cases activated
in the regular pretrial services system during

the same five-year period were less likely to
be U.S. citizens (67 percent were citizens),
more likely to be illegal aliens (19 percent of
cases), and more likely to be legal aliens (9
percent of cases). Selection for participation
in pretrial diversion is based on the likelihood
that an individual will comply with the re-
quirements of a diversion contract. Thus, it
is not surprising that so few cases of non-citi-
zens appear in pretrial diversion records, since
the profile of many aliens who enter the pre-
trial services system includes the lack of a sup-
port structure in the community or home.
Also, defendants known to be illegal aliens
already have demonstrated non-compliance
with the law based on their illegal status. Simi-
larly, to the degree that reccommendations for
pretrial diversion are based on issues similar
to those affecting detention decisions, re-
search on pretrial detention reveals that citi-
zenship appears to be the strongest,
non-statutory predictor for release or deten-
tion. This largely reflects a presumption that
defendants who have illegal alien status are
more likely to flee if not detained.?”

Age. The age characteristics of divertees
were as follows.?® During the study period,
the average age was 36 years. One percent
were juveniles (under age 18), 27 percent were
age 18-25, and 15 percent were age 50 and
above. Figure 2 shows the distribution of
divertees by age grouping, along with the age
distribution of defendants in pretrial services
cases activated for comparison. This figure
shows that younger (age 25 and below) and
older (age 46 and above) individuals were
more highly represented in the diversion
group than among regular pretrial services
defendants as a whole.?

The presence of a slightly greater percent-
age of younger individuals in pretrial diver-
sion is consistent with the roots of pretrial
diversion, which lie in efforts to rehabilitate
juvenile offenders and let them avoid the
stigma associated with the formal juvenile
court system.*° Thus, young offenders with-
out prior offense histories more often are con-
sidered as candidates for pretrial diversion.
Conversely, that the pretrial diversion popu-
lation has a larger percentage of older defen-
dants than the population of persons in the
pretrial services system as a whole appears to
reflect the nature of offenses for which pre-
trial diversion is offered. As noted above, de-
fendants offered pretrial diversion are more
likely to be charged with “white-collar”
crimes, whereas drug offenses and immigra-
tion offenses are underrepresented among the



December 2002

PRETRIAL DIVERSION IN THE FEDERAL COURT SYSTEM 33

Figure 2

Age at Entry into Pretrial Diverson Supervision

Percent by Age Category
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major offenses with which defendants offered
diversion are charged. As a group, older de-
fendants are less likely to be defendants in drug
and immigration cases, so with those defen-
dants less likely to be offered diversion, the age
distribution among participants in pretrial di-
version is skewed to include more individuals
in the oldest age group (over 50). Fraud de-
fendants, who are more often candidates for
pretrial diversion, are usually older.?!
Education. Divertees were twice as likely
as persons in regular pretrial services cases to
have an education level that includes at least
some college,* with 46 percent having an
education level reported to include some col-
lege credits or completion of an undergradu-
ate or advanced degree. In contrast, 23 percent
of defendants in the pretrial services system
in general were reported to have attended or
completed college. Defendants participating
in pretrial diversion had a higher level of edu-
cational attainment, which largely reflects the
types of offenses charged to defendants of-
fered pretrial diversion. As discussed above,
pretrial diversion cases typically involve
white-collar crime. The profile of defendants
charged with offenses such as fraud and em-
bezzlement, for example, includes a larger
percentage of college-educated persons than
does the profile of defendants in the popula-
tion of pretrial services defendants in general.
Employment. Sixty-eight percent of
divertees were employed, compared to 46
percent of defendants in the pretrial services
system in general. As with the other demo-
graphic variables, the characteristics associ-
ated with employment are likely to be more

positively associated with predicted success in
pretrial diversion.

Prior Record. It is no surprise that very few
of the pretrial diversion records contained
divertees with a criminal record, either for a
misdemeanor or a felony. Of the nearly 12,000
cases examined for this paper, fewer than 25
records reflected a history of misdemeanor or
felony arrests. In contrast, of the overall pre-
trial services population, approximately half
had some record of prior criminal activity.*’
The data confirm that federal divertees are
nearly always persons for whom the present
charges represent their initial involvement
with the criminal justice system.

Administrative Characteristics

Duration of Diversion. Defendants placed on
pretrial diversion during the study period
had diversion status for as little as one
month, and as long as five years. Data for
the five-year period show that the median
duration was 12 months, which occurred in
53 percent of the cases. The next most com-
mon period of diversion was 6 months (25
percent of cases), followed by 18 months (16
percent of cases). A diversion period of two
years was reported for 1 percent of pretrial
divertees received for supervision.
Community Service and Restitution. Con-
ditions included in a pretrial diversion pro-
gram may include a requirement to pay
restitution, a requirement to serve a specified
amount of community service, or both. In 50
percent of the cases studied, neither condi-
tion was part of the agreement; in 7 percent,
both conditions were specified. In 26 percent

of the cases, individuals placed on pretrial
diversion were directed to pay restitution
under their diversion agreements. At the low
end of the scale, in 46 cases the restitution
amount was a token one dollar; the amount
was $500 or less in 702 cases (23 percent of
cases for which restitution was required). The
median amount of restitution ordered was
approximately $2,000. At the high end of the
range, in 1 percent of cases for which restitu-
tion was required as a condition of diversion,
the amount the divertee was directed to pay
was greater than $100,000. Restitution was
most often part of a diversion agreement
when the major offense involved embezzle-
ment, fraud, or traffic offenses. In over 90
percent of cases involving drug offenses, sex
offenses, racketeering, assault, immigration,
and firearms cases, no restitution was re-
quired under the diversion agreement.

In 32 percent of cases, the individuals par-
ticipating in pretrial diversion were required
to perform community service as part of their
diversion agreements. Differences occurred
among districts in the assignment of commu-
nity service. Two districts required commu-
nity service under most of their pretrial
diversion agreements: the Eastern District of
Virginia did so in 518 of 564 diversion agree-
ments (92 percent),** and the Eastern District
of North Carolina did so in 289 of 340 diver-
sion agreements (85 percent). The district
with the largest number of defendants under
diversion supervision during the study period,
the District of New Jersey, required commu-
nity service in fewer than 1 percent of cases
(7 out of 819). The average number of hours
of community service prescribed was 62.
Hours required ranged from fewer than 10
(21 cases) to 500 or more (6 cases). The me-
dian number of hours prescribed was 50, and
the most commonly prescribed number of
hours was 100 (714 cases). The category of
offense with the largest proportion of
divertees assigned to perform community ser-
vice was larceny/theft; 39 percent of defen-
dants facing larceny/theft charges were
required to perform community service as a
condition of their diversion.

Outcomes. The diversion records revealed
that, overall, for diversion cases terminated
during the five-year period, a satisfactory dis-
position was achieved in 88 percent of the
cases.® In these cases, the final disposition of
the individual serving under the diversion
agreement was that he or she completed the
period successfully and the case was not pros-
ecuted.’ Of the offense categories represented
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by at least 100 records in the data set, federal
firearms (93 percent), narcotics (92 percent),
and federal statutes (90 percent) were the cat-
egories associated with highest rates of suc-
cessful completion of the diversion period.
Failure to complete the pretrial diversion pe-
riod satisfactorily occurred most often in cases
for which the major offense was related to
marijuana (only 82 percent completed diver-
sion successfully, with 18 percent failing to
do so), followed by a success rate of 85 per-
cent when the major offense was related to
forgery, assault, or traffic.

Pretrial Diversion Practices Across
Federal Judicial Districts

Figure 3 presents data by year for the five-year
period. Nationwide, the number of individu-
als received for federal pretrial diversion su-
pervision averaged 2,376 over the period,
ranging from a low of 2,279 in 1999 to a high
of 2,595 in 1998. The rise in 1998 was consis-
tent with an overall increase in pretrial services
caseload; between 1997 and 1998, pretrial ser-
vices case activations increased 13 percent, and
the number of pretrial services defendants re-
ceived for supervision rose 12 percent.’’

Over the five-year period, the number of
regular pretrial services cases activated aver-
aged 70,311 per year, and an average of 30,033
individuals were received for non-diversion
pretrial services supervision per year. The
number of cases activated grew 34 percent
between 1995 and 1999, and the number of
pretrial services defendants received for su-
pervision grew 6 percent. The pattern of of-
fenses for which defendants on pretrial service
supervision were released likely parallels the
defendants’ likelihood of obtaining pretrial
diversion. The difference in the rate of growth
largely reflects the increase in the numbers of

Figure 3
Individuals Received for Pretrial
Diversion Supervision, by Year
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drug and immigration cases, for which the
defendants were more likely to be detained.

The use of pretrial diversion varied con-
siderably across the 94 judicial districts. Dur-
ing the five-year period, all districts had at
least one case in which a defendant was placed
in pretrial diversion supervision, but 18 dis-
tricts averaged fewer than five diversion cases
per year.*

Five districts accounted for 28 percent of
diversion supervision cases nationally during
the five-year period. The District of New Jer-
sey had the greatest number of persons in
pretrial diversion; its 819 divertees constituted
7 percent of all persons receiving diversion
supervision nationally. Other districts with
high numbers of diversion supervision were
the Eastern District of Michigan, which had
792 cases (also representing 7 percent of the
national total); the Western District of Texas,
which had 609 cases; the Eastern District of
Virginia, which had 564 cases; and the East-
ern District of New York, which had 533 cases.

In the district with the highest number of
diversion supervision cases, the District of New
Jersey, the proportion of diversions to overall
number of regular pretrial services supervision
cases was 28 percent.’® Four other districts had
higher proportions.*’ The highest was that of
the Northern District of Alabama, which had
842 pretrial services supervision cases and 384
individuals received for pretrial diversion, pro-
ducing a diversion-to-regular supervision pro-
portion of 46 percent over the five-year
period.*! The next highest proportions oc-
curred in the Western District of Oklahoma
(43 percent),*? the Middle District of Pennsyl-
vania (34 percent), and the Western District
of Pennsylvania (30 percent).

Higher proportions of diversion supervi-
sion cases to regular pretrial services supervi-
sion cases may reflect unique policies of the
U.S. attorneys in those districts, as well as the
presence of larger proportions of cases in
which the offenders and the major offenses
fit the model for diversion.*® At the other end
of the distribution, several districts with rela-
tively large numbers of pretrial services su-
pervision cases during the five-year period
reported relatively few individuals received
for pretrial diversion supervision. For ex-
ample, the District of New Mexico, the South-
ern District of California, and the Southern
District of Texas each had a number of pre-
trial diversion supervision cases over the five-
year period that amounted to only 2 percent
of the total number of defendants received for
regular pretrial services supervision. These

districts are at the southwestern border of the
United States, and their pretrial services
caseload is heavily weighted with immigra-
tion and drug offenders. As a consequence, a
much smaller proportion of defendants in
these districts are identified by prosecutors as
candidates for pretrial diversion.

The Link Between Major Offense,
Criminal History, and Pretrial
Diversion

A primary conclusion from this analysis is that
the major offense charged, as well as the lack
of a criminal history, appear to be the most
significant factors for participation in pretrial
diversion in the federal court system. The
demographic characteristics of the population
of individuals received for pretrial diversion
supervision suggests that this is a unique sub-
group largely composed of defendants
charged with non-violent offenses such as
fraud and embezzlement.** In general, the
profile of defendants charged with such of-
fenses tends to be reflected in the population
of pretrial diversion participants, with some
differences arising from age, gender, educa-
tion, and race/ethnicity.

One of the unique characteristics of the
pretrial diversion population is its minority
group representation profile. Although the
group of divertees examined for this paper is
similar to the entire pretrial services defen-
dant profile in terms of the representation of
black defendants,*® a primary distinction ex-
ists in the proportion of Hispanic defendants
enrolled in pretrial diversion. Hispanic de-
fendants made up 36 percent of the pretrial
services defendant population in general for
1995-1999 period, but only 9 percent of pre-
trial divertees. The relationship of these char-
acteristics results from the connection
between Hispanic ethnicity and cases in which
immigration violations are the major offenses
charged. Because defendants in immigration
cases are largely Hispanic, and defendants
charged with immigration offenses are rarely
candidates for pretrial diversion, Hispanics
are under-represented in the pretrial diver-
sion population.*®

Examination of Successes and
Failures in Pretrial Diversion

Asnoted above in the discussion of outcomes,
pretrial diversion ended with unsatisfactory
completion of the diversion period in 12 per-
cent of cases for which the disposition was
reported. On some demographic variables,
the profile of persons who failed to complete
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pretrial diversion mirrored the profile of those
who succeeded. The two groups were similar
with regard to gender distribution, propor-
tion of Hispanic defendants, and distribution
of citizenship status.

One group of divertees more likely to have
a successful outcome consisted of older defen-
dants (ages 41 and above), who as a group ac-
counted for 34 percent of the pretrial diversion
population examined in the study, but made
up only 19 percent of the group that failed to
complete diversion successfully. Some groups
were more likely to have unfavorable outcomes
to their diversion experience. For example,
black divertees were over-represented in the
group of unsuccessful diversion cases; they
constituted 28 percent of divertees overall, but
made up 45 percent of the group that did not
complete diversion successfully. Younger de-
fendants were similarly represented in the
group of pretrial diversion cases that ended un-
satisfactorily; 41 percent of those who failed to
succeed at diversion were ages 25 and under,
although they constituted only 28 percent of
the diversion population as a whole. The re-
sults for education level were mixed, although
generally the higher a defendant’s education
level the more likely that person was to com-
plete pretrial diversion successfully.

That diversion was completed successfully
in 88 percent of the cases suggests that most
of the defendants selected for diversion were
motivated and capable of fulfilling the con-
ditions of their diversion agreements. Another
successful outcome of pretrial diversion is a
reduced likelihood of future criminal behav-
ior.*” As noted above, however, one quarter
of the records showed that diversion lasted
six months or less, which is not a particularly
long time. In general, data on the impact of
pretrial diversion on recidivism are not readily
available,*® although some evidence indicates
that in some circumstances, defendants who
have been diverted have lower recidivism rates
than those who were convicted.*

Conclusions

Enrollment of defendants in pretrial diversion
in the federal court system has provided an al-
ternative to traditional criminal justice pro-
ceedings for more than two thousand persons
annually. The number of pretrial diversion
cases fluctuated within a relatively narrow
range between 1995 and 1999, while the total
number of regular pretrial services cases
opened rose each year during this same period.

Participants in pretrial diversion are more
likely to be persons charged with criminal

offenses such as fraud, larceny, theft, em-
bezzlement, and violations of other federal
statutes than are persons charged with drug
or immigration offenses. Demographic char-
acteristics associated with “white-collar” and
non-violent offenses are reflected in the pro-
file of the pretrial diversion population dur-
ing the five-year period examined in this
paper. As a group, compared to the regular
(non-diversion) pretrial services population,
the profile of persons received for pretrial di-
version supervision shows they are more likely
to be female, U.S. citizens, employed, and
relatively older, and to have an educational
background that includes at least some col-
lege. The data show that the success rate of
persons enrolled in pretrial diversion during
this period was very favorable, as satisfactory
completion of the diversion period and con-
ditions occurred in 88 percent of diversion
cases closed.

Overall, the data suggest that where pre-
trial diversion in the federal court system is
offered, it generally works well. The informa-
tion assembled from this summary of the ad-
ministrative records may assist in future
efforts to examine alternatives to prosecution.
It suggests the characteristics of persons most
likely to succeed at pretrial diversion, thereby
indicating where the use of diversion could
be expanded and increasing opportunities to
fulfill the original intentions for pretrial di-
version: providing rehabilitation, impacting
recidivism, and preserving court resources.

Appendix Note
Data Issues

The majority of the analyses reported in this
paper are based on data on file as of the end
of calendar year 2000. The data set that was
analyzed thus used the most current and cor-
rect data for the five-year period studied.
Some of the numbers presented in this paper
may not match tables published by the Ad-
ministrative Office of the U.S. Courts because
of cases that were reported to the Statistics
Division after published tables were finalized.
In addition, some data elements and factors
related to the calculation of totals in tables of
pretrial diversion data were revised, so one
should exercise caution when interpreting
trends in published data.

A recurring data issue has been the iden-
tification of patterns of overcounting that
arose from programming that double-
counted records under certain scenarios.
During the 1990s the courts made a transi-
tion to PACTS, gradually replacing earlier

dial-up procedures for data entry by which
they entered data directly into the PSAIS. The
programming used to produce the published
tables showing numbers of pretrial diversion
cases activated and individuals received for
diversion supervision did not always reflect
new edits and coding procedures. For ex-
ample, some cases activated as complaints or
indictment/information are recorded as
closed and converted to diversion cases, with
a “reason for closing” code that identified the
case as pretrial diversion. However, instruc-
tions for how to handle the reporting changed
during the mid-to-late 1990s, and courts were
instructed to open a new case as an activa-
tion of a “Type D” record when the diversion
was entered into post-charge. In 1999, the
programming was corrected to eliminate
double counting that appeared in some tables
during the transition period. The analyses in
this paper use the data for the five-year (1995
through 1999) and apply the corrected cod-
ing and counting methodology to all the data
examined.
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