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Dear AOUSC! —

I have previously written to you regarding the standards for IFP status, and the improper judicial
collection of and demand for information not permitted by 28 U.S.C. § 1915 My understanding of
the current status of my proposals is that the Civil Rules Committee recently established a
sub-committee to look into it further, and that, based on other such projects, a final outcome (i.c.
Supreme Court issuance of a Rules Enabling Act order) is roughly 3—5 years away.

I currently have IFP status in multiple courts’ Two of these appointed counsel based on the
combination of my poverty and disability. I am also secking IFP status in other pending cases.* I am
not a prisoner.

Earlier this week, I asked my partner of 14 years whether he would marry me. He said yes.’

This should be an occasion for untarnished celebracion. Alas...

You stand directly in the way of my prospective marriage.

As 1 have explained before, the IFP forms and standards in current United States federal practice,
including those promulgated loy the AOUSC, have multiple fundamental defects:

1. they lack any objective reference criteria by which an applicant can know whether they
qualify, and are in fact administered in an arbitrary and capricious manner;

2. they ask for information for which there is no adequate legal definition in this context,
exposing the affiant to liability for perjury, dismissal, or IFP denial; and

3. they ask for information which the statute does not authorize the courts to demand.

I do not wish to wait many years on the uncertain prospect of a Rules Enabling Act rulemaking
before I am able to marry my fiancé; nor do I wish to give up my IFP status or appointed counsel.
You are directly responsible for the harm of this dilemma, and I am therefore asking you to fix it
promptly, i.e. at least as fast as it would take to litigate for an injunction. | will therefore discuss
only the aspects of this issue that directly interfere with my prospective marriage.

' By “AOUSC”, I mean to include the Judicial Conference and its general, civil and appellate rules committees.

* See 19-AP-C/19-CR-A/19-CV-Q. See also briefs in Sai v. USPS, 135 S. Ct. 1915, No. 14-646 (2015) (BIO req'd, cert. denied):
Cert. pet. heeps://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%20Petition%z2ofor%zocertiorari.pdf

Maryland Volunteer Lawyers Service amicus

heeps://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%20 14—64()%201\micus%zobric‘l"%zol'l)r%zoSai%2()0n%zoccrt%zor%zoM:u‘_vl:m
d%zo\»’oluntcC1'%2()L:m‘yc‘rs‘%>20Sc‘i‘\'icc‘.Ddl"

Western Center on Law and Poverty & the Legal Aid Association of California amici
heeps://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%2014-646%20 Amicus¥%zobrief%2ofor%20Sai%200n%20cert%20-%20Western
%zoCcnL‘c‘i‘%z()on%Z()L:iw%zo:ind%z()Povc1‘ty\%2():md%2()Lcg:ll%2()/\id‘X»zo/\ssocintion%Z(,)CA.DdF

BIO hrtps://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%2014-646%20USPS%20Brief%20in%200pposition%z2oto%zocert.pdf
Reply heeps://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%20Petition%20for%zocertiorari.pdf

3 D. D.C. No. 1:14-cv-403, N.D. CA. No. 3:16-cv-1024, & 9th Cir. No. 20-15615

*c.g. D. D.C. No. 1:20-1314, 15t Cir. No. 15-2356, D. MA. No. 1:15-cv-13308

5 The marriage would take place in England, where we currcntly live togethcr. I am a US. citizen. My partner is a

Canadian citizen. We have previously resided, as a couple, in multiple U.S. states. Applicable law is, thus, complex.


https://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%20Petition%20for%20certiorari.pdf
https://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%2014-646%20Amicus%20brief%20for%20Sai%20on%20cert%20-%20Maryland%20Volunteer%20Lawyers%20Service.pdf
https://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%2014-646%20Amicus%20brief%20for%20Sai%20on%20cert%20-%20Maryland%20Volunteer%20Lawyers%20Service.pdf
https://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%2014-646%20Amicus%20brief%20for%20Sai%20on%20cert%20-%20Western%20Center%20on%20Law%20and%20Poverty%20and%20Legal%20Aid%20Association%20CA.pdf
https://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%2014-646%20Amicus%20brief%20for%20Sai%20on%20cert%20-%20Western%20Center%20on%20Law%20and%20Poverty%20and%20Legal%20Aid%20Association%20CA.pdf
https://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%2014-646%20USPS%20Brief%20in%20opposition%20to%20cert.pdf
https://s.ai/ifp/Sai%20v%20USPS%20SCOTUS%20Petition%20for%20certiorari.pdf
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1. AOUSC forms and (implied) rules unlawfully require disclosure of a spouse’s financial information.

AO 239 & FRAP Form 4° demand that an IFP applicant disclose, usually on public record, a
wide-ranging array of information about their spouse, namely:

1. Last 12 months’ average monthly income, and expected next month’s income, from:
Employment

Self-employment

Income from real property

Interest and dividends

Gifts7

Alimony®

Child support’

mo oo o

= oa

Retirement (such as social security, pensions, annuities, insurance)

—

Disability (such as social security, insurance payments)
j. Unemployment payments
k. Public-assistance (such as welfare)®
I Other (specify)”
2. Employment history for the past two years, most recent employer first. (Gross monthly pay
is before taxes or other deductions.), including
a. Employer
b. Address
c. Dates of employment
d. Gross monthly pay
3. Cash”

¢ AO 240 (standard district court IFP short form) does not request spousal information, and I therefore do not challenge
it on those grounds here.

7 Gifts are not considered “income” by the LSC, 45 C.F.R. § 1611.2(i) (“Total cash receipts do not include the value of food
or rent received by the applicant in lieu of wages; money withdrawn from a bank; tax refunds; gifts; compensation
and/or one-time insurance payments for injuries sustained; non-cash benefits; and up to $2,000 per year of funds
received by individual Native Americans that is derived from Indian trust income or other distributions exempt by
statuce.”)

They are also not considered “income” by the IRS, 26 U.S.C. §§ 368(d)(2)(B), 911 (excluding (b) “foreign earned income™;
(c) “housing cost amount”. It is not “carned income”, § 911(d)(2)(A). It is not taxable income, IRS Pub. 525 (2019) p. 32 §
“Gifts and inheritances”. Neither are, e.g., “court awards and damages”, id. p. 30.

® Starting in 2019, alimony is not considered “income” by the IRS. Pub. 525 (2019), p. 1, referencing Pub. 504.

? Child support is not considered “income” by the IRS. Id. p. 30.

** Considering welfare as “income” for IFP purposes is clearly prohibited by Adkins v. DuPont, 335 U.S. 331, 339 (1948): “To
say that no persons are entitled to the statute's benefits until they have sworn to contribute to payment of costs, the last
dollar they have or can get, and thus make themselves and their dependents wholly destitute, would be to construe the
statute in a way that would throw its beneficiaries into the category ofpublic charges. The public would not be profited
if relieved of paying costs of a particular litigation only to have imposed on it the expense of supporting the person
thereby made an object of public support.”

" There is no definition whatsoever of “income”, for IFP purposes, sufficient to give a party fair notice as to what might
count as “other income”. As noted above, the existing elements directly contradict the definitions of “income” by the
IRS and LSC, so those standards are of no help to the affiant. This is a plain violation of constitutional due process, and
is arbitrary and capricious.

* This question makes no distinction between separate or joint assets. For the record, I do not know how much cash my
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a.  Financial institution
b. Type of account
c.  Amount your spouse has
4. The assets, and their values, which you own or your spouse owns [(except| clothing and
ordinary houschold furnishings|)].”
a. Home (Value)
b. Orther real estate (Value)
c. Motor vehicle (Value)
i.  Make and year
ii.  Model
iii. Registration #
d. Other assets (Value)
5. Every person, business, or organization owing you or your spouse money, and the amount
owed.
a.  Person owing you or your spouse money
b.  Amount owed to your spouse
6. Persons who rely on you or your spouse for support.
a.  Name (or, if under 18, initials only)
b. Relationship
c. Age
7. Average monthly expenses
a. Rent or home-mortgage payment (including lot rented for mobile home)
i.  Are real estate taxes included?

ii. Is property insurance included?
b. Utilities (electricity, heating fuel, water, sewer, and telephone)
¢.  Home maintenance (repairs and upkeep)
d. Food
¢. Clothing
f. Laundry and dry-cleaning
g Medical and dental expenses
h. Transportation (not including motor vehicle payments)

PR

Recreation, entertainment, newspapers, magazines, etc.
j. Insurance (not deducted from wages or included in mortgage payments)

i.  Homeowner's or renter's:
1. Life:
iii.  Health:
iv. Motor vehicle:

v.  Other:

fiance has; I don’c want to know; and I will not make any effort whatsoever to find out in order to satisfy any court’s or
pub]ic‘s mere curiosity. As is my right, I uttcrly decline to act in any way as an informant on my fiancé (/ spouse).

If there is a lawful reason for a court to delve into my fiancé’s finances, then it has a clearly established means to do so:
by issuing a letter rogatory under the Hague Service Convention (to which the US, UK, and Canada are signatories), in
compliance with all applicable Canadian, UK, and US privacy law. I do not believe any such attempt would succeed, as
there is no lawful reason to demand such information from him, and such an inquiry would be unjustifiable.

3 Ibid.
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k. Taxes (not deducted from wages or included in mortgage payments) (specify):

. Installment payments
i. Motor vehicle:
ii.  Credit card (name):
iii.  Department store (name):
iv.  Other:

m. Alimony, maintenance, and support paid to others

B

Regular expenscs for opcration of business, profession, or farm (attach detailed
statement)

o. Other (specify)™
Literally none of this disclosure of a spouse’s information is authorized by law.

To the contrary, it is expressly prohibited by a wide range of privacy laws in the US, UK, and
Canada (absent showings of the proportionality and necessity of invasion of the spouse’s privacy,
such as those required to obtain a subpoena, that are not met here).

Among other laws, it is illegal under the GDPR and the UK Data Protection Act 2018 for me to
disclose such information to a third party, let alone to the public, without my partner’s consent. As
a matter of EU & UK law, an “consent” under coercion is invalid, and which expressly includes the
threat of any negative 1egal repercussion from a failure to “consent”. It is, therefore, illeg:ﬂ for me to
disclose my spouse’s information on an IFP application, and I absolutely refuse to do so.”

Even if his consent wasn’t impossible as a matter of law, my fianc¢ is a very private person. He does
not wish to be the focus of any public attention or scrutiny, nor to have his information disclosed to
the public. T will not violate his trust, and I will actively assert the full extent of any spousal or other
privilege, and all applicable law, that is available to me to protect his privacy.

Current AOUSC forms and rules mean that my obedience of laws protecting my spouse’s privacy
would result in the denial of my IFP status. This is unlawful. A court may not coerce a violation of
law, nor condition a benefit on the waiver of a right.

This is, of course, in addition to the fact that there is simply no statutory basis whatsoever for this
requirement, and the courts may not make a demand without a sufficient legal basis for doing SO.

* Again, there is no definition of what constitutes “expenses”, and as above, the AOUSC clearly does not follow IRS or
LSC definitions. Therefore, it is a violation of due process to demand an accounting of “other expenses”, as there is no
adequatc notice (indeed, no notice ar all) as to what is included or excluded by that term.

5 1eis Completcly immaterial to me whether I have a realistic risk ofprosecution, civil or criminal, by the government or
my partner. I will not violate laws with which I agree. I am not motivated by fear of prosecution, but rather by very
deeply held principles and religious convictions. I absolutely refuse to be coerced into violating such laws or principles,
and have a demonstrated history of sticking to my convictions even in the face of severe harm, difficulties to myself, and
attempts at coercion. As to matters of principle, I am simply not coercible.

Moreover, I cannot respect any court or government that would nctivcly undermine the just laws of allied nations, or
disregard its own just treaties.

Contrast Acrospatiale v. S.D. lowa, 482 US 522 (1987) (approving US courts’ disregard for the Hague Evidence Convention
as to corporate objectors, on the basis that the corporation was unlikely to actually be prosecuted for the court’s
command to violate foreign law).



IFP and marriage, 20 June 2020 Page 5/9

2. If my fiance’s assets were considered despite their nonavailabilicy, I would wrongly lose IFP status.

Although I qualify for IFP status, my intended spouse does not.
If a court were to consider my spouse’s financial resources as if they were my own, I would be
denied IFP status, and obligated to withdraw it in all my pending cases. This could lead to severe
negative repercussions for me: financially, medically, and legally.

My fiancé and I have always kept separate finances, and broadly speaking, we intend to continue
doing so after marriage. We intend to sign a prenuptial agreement which would provide for us to
have a mixture of separate and jointly held assets (including e.g. joint financial accounts). The
prenup would expressly prohibit the use of jointly held assets to fund any litigation, unless both of
us arc co-parties. Therefore, any assets in such joint accounts would not be “actually available” to
me, which is the only kind of asset that is reasonably relevant to an IFP application.

In particular, I do not wish to burden my partner with expenses related to my litigation. To my
view, protecting my partner from harm is an essential aspect of marriage. Due to my strong belief
in, and practice of, robust public-interest litigation, I choose to expose myself to legal liabilities. My
choice to risk and endure poverty7 where it is necessary to vindicate my other interests is mine, not
my partner’s, and I will not have it thrust upon him due to our marriage.

Simultancously, I have my own liberty interest in being free to live and litigate as I see fit, without
his direction or control (which would inevitably be involved if T were forced to use his funds); and
to have access to court-appointed counsel (which I doubt he could afford).

Beyond the above, I do not wish to disclose anything furcther about my arrangements with my
partner, nor the reasons for them. How and why we manage our private affairs is nobody’s business
but ours. The courts have no right to interfere with our mutually-desired private affairs, including
financial contracts. To the contrary, they must enforce our agreements.

I admit one limited exception: for the purposes of IFP qualification, jointly held assets that are
actually and currently available to me for the purposes of funding litigation®® count towards
whether I am or am not poor.” However, assets belonging to someone else (including my spouse),
which are not liquid, or not lawfully available to me for use towards litigation expenses (e.g. due to
the provisions of an LLP or prenup contract), do not count. I am the IFP applicant, not my spouse.

Similarly, my marital status is a protected category, and may not be used as a basis for denying me

20

access to a statutory right.

® There is currently no pubiiciy known standard for what the judiciary considers as sufficient, necessary, or prohibitive
for IFP qualification. Therefore, I am here assuming that “qualification” follows the LSC’s standards, as I set forth in
19-AP-C/19-CR-A/19-CV-Q. I will not disclose any more finc—graincd detail about my spouse’s finances than the mere
fact ofbeing above the disquniirrying cut-offs.

7 Obviously, I would rather not be poor, but given my present situation, I am not able to be otherwise.

18 Cf Legal Services Corporation regu]ations, 45 CFR. § 1611.2(d, 1) (oniy household assets and income that are
“currently and actually available to the applicant” may be considered).

9 These are, and 1 expect will remain, zero.

* 1 do not object to sm'crly volunmry use that would benefit the npplicant, eg. consideration of spousal support or
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Relevant law
1. Both marriage and poverty trigger Strict SCrutiny.

Fundamental rights are subject to strict scrutiny. Planned Parenthood v. Casey, 505 U.S. 833, 929
(1992). Marriage is a fundamental right, protected by the due process clause of the 14th Amendment.
Lawrence v. Texas, 539 U.S. 558, 579 (2003) (quoting J. Stevens’ dissent in Bowers v. Hardwick, 478 U.S.
186, 216 (1986)) & Loving v. Virginia, 388 U. S. 1, 12 (1967)

Most restrictions on marriage are subject to strict scrutiny; in particular, the government’s interest
in protecting the public fisc “cannot justify” its infringement. Zablocki v. Redhail, 434 U.S. 374,
383-89, 389 (1978), citing Skinner v. Oklahoma ex rel. Williamson, 316 U. S. 535, 541 (1942), Cleveland
Board of Education v. LaFleur, 414 U.S. 632, 639-640 (1974), & Boddie v. Connecticut, 401 U.S. 371 (1971).

Discrimination on the basis of wealch is also subject to strict scrutiny. San Antonio Independent

School Dist. v. Rodriguez, 411 U.S. 1, 20 (1973).

2. The IFP statute does not permit any inquiry into an applicant’s spouse.
28 U.S.C. § 1915(a)(1) is the sole statutory basis for inquiry into non-prisoner litigants. It states:

Subject to subsection (b), any court of the United States may authorize the commencement,
prosecution or defense of any suit, action or proceeding, civil or criminal, or appeal therein,
without prepayment of fees or security therefor, by a person who submits an affidavit chat
includes a statement of all assets such prisoner possesses that the person is unable to pay
such fees or give security therefor. Such affidavit shall state the nature of the action, defense
or appeai and affiant’s belief that the person is entitled to redress.

” W

There is not a single mention of the word “spousc”, “houschold”, or any related term in the section.
Congress is extremely well versed in making such distinctions, and expressly did so in e.g. laws
governing the IRS, Social Security, welfare, and numerous other areas of law. Not here.

The IFP statute’s silence as to spouscs is a prohibition; incluso unius est exclusio alterius.

3. The IFP statute does not permit any inquiry into a non-prisoner applicant’s financial details at all,
absent good cause to suspect perjury.

The awkward phrase in (a)(1), “an affidavit that includes a stacement of all assets such prisoner
possesses”, was inserted by the Prison Litigation Reform Act of 1995, Pub. L. 104-134 title VIIL at §
804(2)(1)(C).”" There is no textual indication that the Act was intended to alter non-prisoners’

niimony COsts as detracting from disposabie income.
# SEC. 804. PROCEEDINGS IN FORMA PAUPERIS.
(a) FILING FEES.—Section 1915 of title 28, United States Code, is amended—
(1) in subsection (a)—
(A) by striking “(a) Any” and inserting “(a)(1) Subject to subsection (b), any”;
(B) by striking “and costs™;
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litigation in any way. The entirery of that Act is a regulation of litigation by prisoners. So is the
awkward extra-affidavit clause in (a)(1), which refers to “such prisoner”, rather than the interrupted
“a person” clause which sets the requirement for IFP affidavits generally.

The pre-PLRA statute, 28 U.S.C. § 1915 (1995), was™ as follows (in entirety):
§ 1915. Proceedings in forma pauperis

(a) Any court of the United States may authorize the commencement, prosecution or
defense of any suit, action or proceeding, civil or criminal, or appeal therein, without
prepayment of fees and costs or security therefor, by a person who makes affidavit that he is
unable to pay such costs or give security therefor. Such affidavit shall scate the nature of the
action, defense or appeal and affiant’s belief that he is entitled to redress.

An appeal may not be taken in forma pauperis if the trial court certifies in writing that it is
not taken in good faich.

(b) Upon the filing of an affidavit in accordance with subsection (a) of this section, the court
may direct payment by the United States of the expenscs of (1) printing the record on Q.ppC:ll
in any civil or criminal case, if such printing is required by the appellate court; (2) preparing
a transcript of proceedings before a United States magistrate in any civil or criminal case, if
such transcript is requircd by the district court, in the case of‘proceedings conducted under
section 636(b) of this title or under section 3401(b) of title 18, United States Code; and (3)
printing the record on appeal if such printing is required by the appellate court, in the case
of proceedings conducted pursuant to section 636(c) of this title. Such expenses shall be paid
when authorized by the Director of the Administrative Office of the United States Courts.

(c) The officers of the court shall issue and serve all process, and perform all duties in such
cases. Witnesses shall attend as in other cases, and the same remedies shall be available as are
provided for by law in other cases.

(d) The court may request an attorney to represent any such person unable to employ
counsel and may dismiss the case if the allegation ofpoverty is untrue, or if satisfied that the
action is frivolous or malicious.

(¢) Judgment may be rendered for costs at the conclusion of the suit or action as in other
cases, but the United States shall not be liable for any of the costs thus incurred. If the
United States has paid the cost of a stenographic transcript or printed record for the
prevailing party, the same shall be taxed in favor of the United States.

(June 25, 1948, ch. 646, 62 Stat. 954; May 24, 1949, ch. 139, §98, 63 Stat. 104; Oct. 31, 1951, ch.
655, §51(b), (c), 65 Stat. 727; Sept. 21, 1959, Pub. L. 86-320, 73 Stat. 590; Oct. 10, 1979, Pub. L.

(C) by striking “makes affidavic” and inserting “submits an affidavic that includes a
statement of all assets such prisoner possesses™;

(D) by striking “such costs” and inserting “such fees™

(E) by striking “he” each place it appears and inserting “the person” ...

2 heeps://docs.uscode.justia.com/1995/title28/USCODE-1995-title28/pdf/USCODE-1995-title28-partV-chapi23-seci9iz.pdf’
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96-82, §6, 93 Stat. 645.)

The pre-PLRA statute is absolutely clear that the only requirements for IFP filing are that the
1itigzmt “makes affidavit that [thcy are] unable to pay such costs or give security therefor”, and “state
the nature of the action, defense or appeal and affiant’s belief that [they are] entitled to redress.”

There is not a single mention of any requirement for detailed financial substantiation. Indeed,
doing so would go against the essential admissibility of sworn testimony. The sworn affidavit is
admissible by itself, and as the only thing demanded by the law, it needs no further substantiation.

The purpose of a court demanding further details of an IFP applicant’s finances is, in effect, to
attempt to impeach the affiant® A court can only do so if there is good cause to believe that the
affiant has commitced perjury, and even then, likely only if criminal charges are brought; a court
may not act as prosecutor. It is entirely improper to, in effect, accuse every affiant of perjury and
demand that they prove what they have sworn to be true, with no statutory basis for such demand.

If a court wishes to impose a standard for what does or does not count as poor, rather than leaving
that up to each applicant, then it has a clearly prescribed means for doing so: the Rules Enabling
Act. The judiciary can, and should, promulgate clear, specific rules that permit an applicant to
determine for themselves whether or not they meet the criteria. It may not impose such criteria in
secret, nor on a purely ad hoc basis; and it may not demand information that the IFP statute does
not permit in order to substitute its own standardless decisions for what the statute explicitly
dictates: namely, nothing but the non-prisoner applicant’s good-faith, sworn statement.

Both the plain text of the current code, and of the linchpin PLRA amendments, indicate that only
prisoners need to provide “a statement of all assets such prisoner possesses”. Non-prisoners have no
duty to provide any such statement at all**, short of a perjury inquiry based on good cause.

4. AOUSC’s non-prisoner IFP forms and practices are ultra vires, and cannot withstand scrutiny.

Courts must give effect to all words of a statute: here, “such prisoner” in (1)(a). They must do so
under strict scrutiny, since this is a law that discriminates on the basis of‘poverty. Any additional
inquiry into marriage must also survive strict scrutiny, and is utterly without statutory basis.

The statute does not permit what AOUSC-instructed courts are now doing. It is atextual, contrary
to the clear language and intent of Congress, and a violation of fundamental Constitutional rights,
such as the rights to privacy, marriage, and due process.

By promulgating the non-prisoner IFP rules & forms without a statutory basis for the demands
made therein, the AOUSC violated the Rules Enabling Act and the Constitution.

AOUSC cannot in good faith defend them under any principled textual analysis of 28 U.S.C. § 1915,

and should promptly admit and correct its error.

* Or to determine a target for garnishment. This is the clear purpose of prisoner disclosure; see (b)(1, 2) & (£)(2).
* Let alone non-“assets”, like income, expenses, employment history, or debts. And certainly not those of third parties.
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Settlement demand

I am under actual, current and imminent threat of harm from the courts’ current practices; namely,
if I marry my fianc¢, I am likely to face the severe sanction of “dismissal at any time”, or simply be
unable to access the courts in the first place (as has in fact happened before).”

This harm is the direct fault of the AOUSC, which promulgated AO 239 and FRAP Form 4 ultra
vires. These are followed (with minor variation) by all Federal civil courts as de facto rules.

This harm directly interferes with, and is currently preventing, my intended marriage to my partner
of 14 years, and with our private contracts. It is imposing an unconstitutional condition: that I give
up one right (access to the courts) in order to assert another (marriage and freedom to contract).

[ wish to marry promptly, without risk to my IFP status. AOUSC rules prevent me from doing so.
This harm can be readily remedied by the AOUSC, as follows:

1. Amend AO 239 and FRAP Form 4 to completely strike all questions about spouses.”

2. Issue CXpiiCit guidance to all Federal courts, stating that it is prohibited to make any inquiry
as to an IFP applicant’s spouse solely because the applicant filed for IFP status.

3. Do both of the above as quickly as is permitted by the Rules Enabling Act.

That is, therefore, precisely what I demand in order to avoid litigation.

As with any settlement discussion, your active cooperation is essential. If T do not hear back from
you promptly (and regularly thereafter, to inform me of progress towards completion), I will be
forced to assume that you are refusing to settle this amicably or to substantively engage in
non-litigation settlement, and therefore forced to sue for declaratory and injunctive relief.

If you have any concerns, alterations to propose, practical barriers that might affect your ability to
complete this in a timely manner, or indeed anything else that would affect a speedy and amicable
resolution, [ am very amenable to discussing and resolving them in a reasonable manner.

Please promptly tell me your point of contact for all furcher discussion of this matter by havin
P ptly y P y g
your litigation counsel email me.

I hope that we can resolve this promptly, amicably, and without the need for litigation.

Respectfully,

Sai*’

I - I

* See e.g. In re Sai, No. 1:18-mc-161 (D. D.C.), No. 19-5039 (D.C. Cir.) (dismissed solely for reasons related to IFP affidavit

privacy, directiy contrary to prior order of D. D.C. granting seal of IFP affidavit and IFP status, 1:14—CV—403).

2 Although T beli it is also ultra vires for th sons ssed ab Id here d d tl I of
thoug clieve it is also ultra vires for the reasons expressed above, 0 not here demand the removal o

spouse—reiated questions about the applicant’s finances, such as niimony; nor questions as to assets that are jointly owned,

i tiiey are actuniiy available to the appiicant. Joint ownership includes c.g. assets of an LLP, not just ofmarringe.

77 Sai is my full iegai name; [ am mononymous. I am agender; picnse use gendcr—neutmi pronouns and no title. My

partner is male. [ am partialiy blind. Please send all communications, in § 508 accessible format, by email.



Supplement to Suggestion 20-AP-D - September 28, 2022

From: Sai

To: RulesCommittee Secretary

Subject: Supplement for AOUSC IFP committee

Date: Wednesday, September 28, 2022 5:39:30 PM

Please add the attached records, just obtained from the 6th Circuit via the National Archives,
to the record. They document that both the appellant (when given counsel) and the DOJ agreed
that the [FP statement of assets clause only applies to prisoners.

Sincerely,
Sai
President, Fiat Fiendum, Inc., a 501(c)(3)

Sent from my mobile phone; please excuse the concision and autocorrect errors.
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PETITION FOR REHEARING

Pursuant to Federal Rules of .Appellate Procedure 40, the
plaintiff-appellant, Dorothy Floyd, hereby petitions for rehearing

from the Court’s January 23, 1997 decision.

STATEMENT OF THE CASE

The Court’s opinion addresses two in forma pauperis (IFP)
issues. First, it agrees with the parties that Congress did not
intend for the Prison Litigation Reform Act of 1996, Pub. L. No.
104-134, Title VIII, 110 Stat. 1321-66 (PLRA), to prohibit indigent
nonprisoners from litigating their cases without prepaying filing
fees. Floyd v. United States Posta1>Serv., 1997 FED App. 0031P,
slip op. at 1-6 (6th Cir.).

Second, the Court’s opinion addresées an issue which the
parties did not brief (and on which the Court did not request
briefs): whether an appeals court can granﬁ IFP status after the
district.court certifies that an appeai is not in good faith. The
Court concluded that it could not. Flo d,‘slip op. at 6-9. But
because the Court’s conclusion rests on a erroneous proposition —
that "[tlhe PLRA has changed the process for appeals which are not
taken in good faith," id., slip op. at 6 — itsg decision is flawed.
The Court therefore should grant rehearing.

ARGUMENT
I. THE PLRA DID NOT CHANGE THE PROCESS FOR APPEALS.
Central to the Court’s resolution of this issue is its

perceived conflict between a statute and . a rule. As the Court

1






notes, the IFP "statute states that ‘[a]n appeal may not be taken
in forma pauperis if the trial court certlfles in writing that the
appeal is not taken in good faith.’" Id., slip op at 6 (quoting 28
U.S.C.A. § 1915(a)(3)). By contrast, Rule 24(a) furnishes a
mechanism for an appeals court to consider such an IFP motion:

. If a motion for leave to proceed on
appeal in forma pauperis is denied by the
district court, or if the district court shall
certify that the appeal is not taken in good
faith or shall find that . the party is
otherwise not entitled to proceed in forma
pauperis, the clerk shall forthwith serve
notice of such action. A motion for leave so
to proceed may be filed in the court of
appeals within 30 days after service of notice
of the action of the district court. The
motion shall be accompanled by a copy of the
affidavit filed in the district court, or by
the affidavit prescribed by the first
paragraph of this subdivision if no affidavit
has been filed in district court, and by a
copy of the statement of reasons glven by the
district court for its action.

Fed. R. App. P. 24(a),vquoted in Floyd, slip~op. at 6.

The Court also has correctly articulated the general rule for
resolving conflicts between statutes‘and federal procedural rules.
Under the Rules Enabling Act, .statutes which conflict with
procedural rules "shall be of no further.force or effect after such
rules have taken effect."' 28 U.S.C. §’2072(b), quoted in Flovyd,
slip op. at 7. Thus, statutes which predate the effectiye date of

a procedural rule are abrogated to the extent of any conflict.

This requires, of course, "that the offending statute have some
effect before the rule’s enacting date." Floyd, slip op. at 7

(citing Jackson v. Stinnett, 102 F.3d 132, 134 (5th.Cir. 1996).
"By contrast, a statute passed after the effective date of a

2






federal rule repeals ﬁhe rule to: the extenﬁ of the’ actual
conflict.” Flo d,‘ slip op. aﬁ 8 (citing Autoskill Inc. v.
National Educ. Support Svs.. Inc., 994 F.2d 1476, 1485 (10th Cir.),
cert. denied, 510 U.S. 916 (1993)). In other words, procedural
rules trump earlier eonflicting'statutes,\but are in turn trumped
by later conflicting statutes.

This Court concluded that the statute trumps ﬁhe rule because
the PLRA, enacted in 1996, postdates Fed.‘R. App. P..24(a), which
the SupremefCourt’last amended in 1986. See Elgig, elip op. at 8.
Its conclusion rests on the assumption that " [t]lhe PLRA hasichanged
- the process for appeals whlch are not taken in good falth " Elgzg,
Sllp op. at 6. | _

But the PLRA has not changed the appellate process. The PLRA
’did:not even re-enact previous statutory ‘language.? The IFP
statute has;long contained the precise language governing IFP
appeals. See Floyd, slip op. at 8 (noting that the Supreme Court
last amended Rule 24 effective July 1, 1986). ALl that the PLRA
did Was move the provision from 28 U.S.C.A. § 1915(a) to

§1915(a) (3) (West Supp. 1996) .2

! Thus, the Court does not have to reach the issue posed by
reenactment: what results when a statute is abrogated in part by
a federal rule, then later reenacted verbatim by Congress (with no
legislative history reflecting Congressional intent). Moreover, as
described in § II, this statute and rule can co- ex1st and have been
interpreted as not in conflict. :

%2 Section 804. "Proceedlngs in Forma Pauperis" reads in
relevant part: "(a) FILING FEES. — Section 1915 of title 28,
United States Code, is amended —

(1) in subsection (a)—
* % %

(G) by striking "An Appeal" and inserting " (3) An Appeal."

3






The PLRA amended the IFP statute in several Ways.~ It made
§1915 genderjneutral. It established a mechanism for indigent
prisoners to pay filing fees over time. See 28 U.S.C. § 1915(b).
It required all IFP applicants to submit'affidavits of indigency

(and prisoners to submit prison trustka¢count statements). See 28

U.S.C. § 1915 (a) (1) and (2), (b).?® And, it moved the "not in good '

faith" appeals provision from its prior location in § 1915(a) to a
newly numbered § 1915(a) (3). . |

Nor doés the legislative history — which is silent‘on the
issue — suggest that Congress intended to do more than move the
statutory text; Congress’ clear intent in enacting the'PLRA was
to limit prisoner lawsuits. Moving the appeal provision to a
location after § 1915(a) (2) thus éan be seen as organizational, not
substantive. Given that "[r]epeals by implicationiare nbt favored

by the courts", Floyd, slip op. at 8 (citing Crawford Fitting~Co.

v. J.T. Gibbons, Inc., 482 U.S. 437, 442 (1987); Posadas wv.

National City Bank, 296 U;S. 497)‘503 (1936)), there is no reason
to‘construe textual movement as a "ratification" of the pre-Rule
statute. Congress is presumed to know'the background against which
it legislates and knew that the appeal statute had been construed
to harmonize with Fed. R. App. P. 24(a). See § II. It should not

be presumed to repeal Rule 24 by implication without'anx‘indication

Prison Litigation Reform Act of 1996, Pub. L. No. 104-134, Title
VIII, 110 State. 1321-66. - .

3 This Court so construed § 1915(a) here. See Flovyd, slip op.
at 1-6. : ’





of its intent to do so.

In reaching its contrary conclusion, the Court cites Jackson

'v. Stinnett, 102 F.3d 132 (5th Cir. 1996), for the broad rule that
- "Congress ﬁaintains the power to appeal, amend, or Supersede the
delegationadf authority or the rules of procedure." Floyd, slip
Qp. at 7. And after discussing the abrogation clause in the Rules

Enabling ‘Act, the Court cites Jackson for the notion that the PLRA

repeals the inconsistent provisions of Rule 24 (a). Czlgyg, slip Qp.‘
at 8. | |

True enough. But Jackson’s facts, and the procedural
mechanism 'hevaluated | by | the Fifth" Cifcnit, ‘hare readily

distinguishable from those here. - Jackson involved:axprisoner'whose
affidavit~of poverty, prepared in accordance with Rule 24(a), did
not comport with the new requirements. of the PLRA amended sectlon
1915(a). - In Jackson, the district court dld not decertlfy the
prisoner‘s,IFP status, but s1mply dismissed the case'on its merits.
Id. at.134 Under Rule 24 (a), the prlsoner could -appeal without
i'-‘further appllcatlon to the Court of Appeals for IFP status. Fed.
‘R. Bpp. P. 24(a); Jackson, 102 F.3d at 134. ;In~contrast, the PLRA

requlres a substantially different affida#it attaching the
-prisoner’s trust'ﬂaccount statement. 28  U.S.C.A. Section
1915(a)(2)kWeStrSupp.v1996). The narrow.qnestion3chfronting the
‘Fifth Circuit was whether the prisoner. would be ‘required to
complete the new affidavit of poverty (with attached trust fund
'_statement) despite his present pre-PLRA IFP status. Jackson, 102

F.3d at 136. The Jackson court thus faced a direct conflict






‘between Rule 24(a) and the new IFP requiremeﬁts imposed by the
PLRA; it never considered the issue decided by this Court.
~Jackson’s facts and applicable law were fundamentally
different from those here. The PLRA contained'néw substantive
pro?isions governing dJackson’s IFP status. Here, the Act’s
provisions governing Floyd’s IFP appiication are identical to those
predating Rule 24 (a). The PLRA did not modify or amend the
relevant portion of section 1915 (a), except to add a "3" prior to
the first words, "An appeal". For these reasons, Jackson does not
dispose of the issue here. BAnd, for the reasons detailed above,
‘the PLRA’s movement of longstanding StatutorY-text should not be

construed to conflict with or repeal Rule 24 (a).

IX. THE STATUTE AND RULE ARE NOT IN C.'ONFLIC'I'..

‘Even if the PLRA were deemed to "ratify" the pre-Rule statute,
the statute trumps the rule only "to the extent of the actual
conflict.” Floyd, slip op. at 8. And prior case law deemed
section 1915(a) and Rule 24(a) not to conflict with one another.
See Moore, Federal Practice (Moore), para. 224.01 and 224.02.

To the contrary, the statute and'rule have been read in
harmony. Under section 1915, the district court’s initial grant of
an IFP motion entitles the litigant to broceéd IFP through all
stages of a case. See Moore, para. 224.02 n.6 (and text), n.10.
IFP status is rescinded only if, under the statute, the district
court certifies that the appeal is not in good faith. Id., n.10

(and text). That decision -- which effectively denies leave to






L

proceed IFP on appeal -- requires a litigant to seek‘appellate
approval, under the rule, for IFP status on appeal. Id., n.13 (and
text). The rule thus effectively‘ provides a mechanlsm for
appellate review of a district court’s adverse IFP dec1s1on As
the Advisory Committee described the process:
The second paragraph [of the pre-PLRA

section 1915(a), now codified at section

1915(a) (3)] permits one whose indigency has

been previously determined by the district

court to proceed on appeal in forma pauperis

without the necessity of redetermination of

indigency, while reserving to the district

court its statutory authority to certify that

the appeal is not taken in good faith ... and

permitting an inquiry into whether the

circumstances of the party who was orlglnally

entitled to proceed in forma pauperis have

changed during the course of litigation.
Advisory Committee Note to Rule 24 (citing former Sixth Circuit
Rule 26). ;

Because the PLRA did not change the relevant statutory text,
and because that text has been construed in harmony with Rule
24 (a), the rule remains harmonious with the PLRA.

. CONCLUSION

Thus, the PLRA did not "chang([e] the process for appeals which
are not taken in good faith." E;gyg, slip op. at 6. And the
longstandlng appellate process has construed § 1915(a) and Rule 24

to be in harmony. The Court’s contrary conclusion and resultlng

.analySis, see id., slip op. at 6-9, should be rescinded. This

Court should then address the merits of Ms. Floyd’'s IFP motion, as

‘Before enactment of the Federal Rules of Appellate Procedure,
IFP denials were deemed appealable interlocutory orders Moore,

‘para. 224.02 n.13.






provided in Fed. R. App. P. 24(a).

. Respectfully submitted,
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812 Marion E. Taylor Building
Louisville, KY 40202
(502)589-5760 '

Attorney for Appellant






CERTIFICATE OF SERVICE

I hereby certify that I have served this document to the
opposing counsel by mailing two copies, first c¢lass postage
prepaid, on January‘,f[, 1997, to:

Jacob M. Lewis

Barbara L. Herwig

Department of Justice ,

Civil Division, Appellate Staff
Room 3343 MAIN

950 Pennsylvania Avenue, N.W.
Washington, D.C. .20530-0001

Marcia W. Johnson

Assistant United States Attorney
1800 Bank One Center

600 Superior Avenue, East
Cleveland, OH  44114-2600

g 7 Dot

David A. Friedman







+

|

RFCEIVED

CALENDAR

UNITED STATES COURT OF APPEALS

-NOV 2 01995 FOR THE

g EUNHI\U uncon, L: "Ik

DOROTHY FLOYD, B

Plaintiff-Appellant

UNITED STATES POSTAL SERVICE,
and DONALD HARANTS, Postmaster

Defendants-Appellees

SIXTH CIRCUIT

FI! ™"
NOV %

{1005

No. 96-3991

- On Appeal from th
Court for the No

e United States District
rthern District of Ohio

REPLY BR

IEF FOR APPELLANT

David A. Friedman
Kathleen A. Pakes
TAUSTINE, POST, SOTSKY, BERMAN,

" FINEMAN & KOHN

November 18, 1996

812 Marion E. Taylor Building
Louisville, KY 40202
(502)589-5760

il

LEONARD GREEN, C,

[l

1000081731





UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

DOROTHY FLOYD,
Plaintiff-Appellant

No. 96-3991

UNITED STATES POSTAL SERVICE,
and DONALD HARANTS, Postmaster

Defendants-Appellees

On Appeal from the United States District
Court for the Northern District of Ohio

REPLY BRIEF FOR APPELLANT

David A. Friedman

Kathleen A. Pakes

TAUSTINE, POST, SOTSKY, BERMAN,
FINEMAN & KOHN

812 Marion E. Taylor Building
Louisville, KY 40202
(502)589-5760

November 18, 1996





TABLE OF CONTENTS

TABLE OFAUTHORITIES.....-..I......l;................l.-... ii

INTRODUCTION.......oo.ooo.ooo'....ooo-n..ooo.oo.o--oo.ooo.o 1
ARGUMENT.o-.ooo.ocuooo.ooo.o.-uouoQ‘o.oc..‘oooooo..ooo.ooo. 2

I. THIS COURT SHOULD CONSTRUE THE STATUTE TO ALLOW
INDIGENT NON-PRISONERS TO PROCEED IFP, AS ALL

PARTIESARGUE...DOO;....'........l.......l'...'......l. 2
II. EVEN IF THE COURT CONSTRUES § 1915(a)(l) OTHERWISE,

THE COURT MAY PERMIT FLOYD TO PROCEED IFP..cccosescces 3

A. Floyd May Proceed IFP Under Fed. R. App. P. 24... 3

B. As An Indigent Non-Prisoner, Floyd Has A Due
Process Right To Proceed IFP....ccccscecoscoscans 7

1. Floyd has a fundamental right of access to
the courts to litigate this case.....ccce..e 7

2. Floyd has a procedural right to a post-
deprivation hearing without paying an
access fee.................‘.l.....l......... lo

III. EQUAL PROTECTION PROHIBITS § 1915(a)(l) FROM ALLOWING
INDIGENT PRISONERS, BUT NOT INDIGENT NON-PRISONERS, TO

PROCEED IFP. ® 6 0 0 0.0 2 © 0 0 05 0 0 0 0 09 F SO G S 0 GGG SN SO0 e 10
CONCLUSION......;..........l............l..O...‘.l'........ 13
CERTIFICATE OF SERVICE. ® 6 0 2 9 5 2 00 0 05 0 00 P 0 L0 00NN L eOs e s 14

i






TABLE OF AUTHORITIES

- Cases:
Board of Regents v. Roth, 408 U.S. 564 (1972)......c0...
Boddie v. Connecticut, 401 U.S. 371 (1971)..cccccccccncns

Bradford v. Southern Railway Co., 195 U.S. 243 (1904)...
Chambers v. Baltimore & Ohio R.R., 207 U.S. 132 (1907)..

Cleveland Bd. of Educ. v. ILoudermill,
470 U.S. 532 (1985) ........ ® & & & & & 0 & & & 5 0 0 s & a8 & s 9 s

Collyer v. Darling, 1996 FED App. 0317P
(6th Cir. September 30, 1996).......... cecesecsnas .

Doe v. Wigginton, 21 F.3d 733 (6th Cir. 1994)...........

Estelle v. Gamble, 429 U.S. 97 (1976)cccccccces cesesens

Griffith Co. v. N.L.R.B., 545 F.2d 1194 (9th Cir.),
cert. denied, 434 U.S. 854 (1976).ccccc... cevecvsne

Griswold v. Connecticut, 381 U.S. 479 (1965)............

Haag v. Cuyahoga County, 619 F. Supp. 262,
aff'd, 798 F.2d 1413 (6th Cir. 1985)...cccveecccess

Little v. Streater, 425 U.S. 1 (1981)..... e eeeeternans .

Logan v. Zimmerman Brush Co., 455 U.S. 422 (1982).......

McCarthy v. Madigan, 503 U.S. 153 (1992)....... ceeennas .
Ortwein v. Schwab, 410 U.S. 656 (1973)....... cescectsnans

Rankin v. Indep. Sch. Dist. No. 1-3,
876 F.2d 838 (10th Cir. 1989)........ cesscessssssse

Romer v. Evans, 116 S. Ct. 1620 (1996).cccccecccccccccan

Roy v. Louisville N. O. & T. R. Co., 34 Fed. 276
(CIC.W.D. Tenn. 1888). ......... 4 6 8 0 & ¢ @ 06 & 5 6 0 0 0 0 * s 0>

Sutton v. Cleveland Bd. of Educ.,
958 F.2d 1339 (6th Cir. 1992)....... seeesens cecccee

TVA v. Hill, 437 U.S. 153 (1978)ccccccccncnn Ceeeeeeeeaa. .

ii

10

10
11
12

10

11

10






United States v. Gustin-Bacon Div. Certain-Teed Prod.,

426 F.2d 539 (10th Cir. 1970).ccccvccccencccnans oo 17
U.S. v. Kras, 409 U.S. 434 (1973).cccccccncnanccccens oo 7
Weller v. Dickson, 314 F.2d 598 (9th Cir.),

cert. denied, 375 U.S. 845 (1963).....:...;........ 6
Constitutions:
U.S. Const., Art. IIIl..cccccccocccccnaas cesccccasctaccsns 5
U.S. Const., am. T..ccceeceeesineccoccccsoncscnns teceeaas. passim

U.S. Const.,

Veeeoaosonse cecececccccssenseses eessccesnne passim

Statutes and Rules:

28 U.S.C: § 1911.c.cvnccccenccnnnns cesecescsectescsennans 6
28 U.S.C. § 1913..,cc0cevnn S ceesesas 5,6
28 U.S.C. § 1914(@)ccvcccecrcsnccans cesecescscsccenns .es 4,5
28 U.S.C. § 1915...ccccccecccccnccnns veessecnsan ceeessns passim
28 U.S.C. § 2071 et S€QF.cceeecccreoesscscccscsnns ceccsen 6
28 U.S.C. § 2072.ccueuuens e eeereeereareeaas e cees 6
28 U.S.C. § 2073...... ceccseccannn cesense cesesens cececcen 6
Fed. R. App. P. 3(€)ceeccse ceececcescccssnne Cereeeeeenaas . 6
Fed. R. App. P. 24(@)ceecvccsceccscocsocn ceevessecnas ceee 3,4,6
iij






INTRODUCTION

Appellant Dorothy Floyd (Floyd) and appellees United States
Postal Service and Donald Harants, Postmaster (colléctively the
United States), agree on the proper statutory construction of 28
U.S.C. § 1915(a) (1) (West Supp. 1996): the Prison Litigation Reform
Act’s (PLRA) amendments to § 1915 do not limit an indigent non-
prisoner’s entitlement to proceed in forma pauperis (iFP). The
Court can decide the pending matters on these grounds, without
reaching other issues.

‘ If the Court declines to adopt the statutory construction
urged by all parties, it must address the remaining questions. As
to those, the United States makes two arguments why the Court
cannot otherwise permit Floyd to proceéd IFpP: first, the Court
lacks the inherent authority to permit Fldyd to procéed IFP (but
could defer payment of filing fees), unless she asserts claims
under statutes containing specific grants of IFP authority; and
second, Floyd does not have a fundamental right of access, under
the Fifth Amendment due process clause, to pursue her claims IFP.

The United States also makes two arguments why allowing
indigent prisonefs, but not indigent nbn-prisoners, to proceed IFP,
does not violate equal protection: first, the statute is subject
to rational basis review because it does not impair a fundamental
right; and second, Congress could have had a rational basis for
favoring indigent prisonérs over indigent non-prisoners.

Floyd now replies to those arguments.






ARGUMENT

I. THIS COURT SHOULD CONSTRUE THE STATUTE TO ALLOW INDIGENT NON-
PRISONERS TO PROCEED IFP, AS ALL PARTIES ARGUE.

The parties agree on the rules governing statutory
construction and on their application to § 1915(a), as amended by
the PLRA. See Brief for Appellant (Floyd Br.) at 7-15; Brief for
Appellees (U.S. Br.) at 15-26. The Court should give the statutory
text its plain meaning. Floyd Br. at 8. It should construe
specific provisions in harmony with the larger statutory.scheme.
Floyd Br. at 10. It should construe ambiguities consistent with
legislative intent. Floyd Br. at 9-10. And it should strive to
avoid constructions which render the statute uﬁconstitutional.1
Floyd Br. at 10.72

The traditional statutory construction rules lead inevitably

to one conclusion: the PLRA’'s amendments to § 1915(a) did not

1 The United States surely agrees with this principle of
statutory construction. It likely does not recite it because it
argues that § 1915(a) (West Supp. 1996) is constitutional under a
contrary construction. See U.S. Br. at 33-35 (due process), 35-40

(equal protection).

2 The United States also recites the familiar principle
disfavoring repeals by implication. See U.S. Br. at 17-18. Floyd
does not dispute the rule. She did not recite it here because the
PLRA expressly repealed some of § 1915(a)’s text. At issue here is
the meaning of one amended statute, not whether "earlier and later
statutes are irreconcilable." U.S. Br. at 17 (quoting TVA v. Hill,
437 U.S. 153, 190 (1978)).






éliminate an indigent non-prisoner’s entitlement to proceed IFP.?
The amended text of § 1915(a) does not make grammatical or logical
sense. Floyd Br. at 8-9; U.S. Br. at 15. It can be‘understood
only by referring to legislative history and the PLRA statutory
scheme as a whole. Floyd Br. at 9-10; U.S. Br. at 15-18. And
those extrinsic sources are silent about any desire to alter
indigent non-prisoners’ entitlement to proceed IFP; to the

contrary, Congress’s sole motivation was to deter frivolous

prisoner litigation and every legislative proposal — culminating
in the PLRA — sought to do just that. Floyd Br. at 11-15; U.S.
Br. at 21-26. There is absolutely no evidence of Congressional

intent to repeal, diminish or otherwise affect non-prisoners, and
defects in drafting should not lead to that unintended — and quite
-radical, see U.S. Br. at 16-17 — result.

II. EVEN IF THE COURT CONSTRUES § 1915 OTHERWISE, THE COURT MAY
PERMIT FLOYD TO PROCEED IFP.

A, Floyd May Proceed IFP Under Fed. R. App. P. 24.
Fed R. App. P. 24(a) governs a party’s entitlement to proceed

IFP on appeal. It provides that a party who was granted IFP status

for proceedings in the district court ordinarily "may proceed on

3 Floyd does not use the shorthand phrase "entitlement to
proceed IFP" to imply an unqualified statutory right to proceed
IFP. Rather, she uses it to mean a statutory right to proceed IFP
-upon a showing of poverty and the filing of an adequate complaint.
See 28 U.S.C. § 1915(a) (1) (West Supp. 1996) (requiring affidavit
showing inability "to pay ... fees or give security therefor"); 28
U.8.C. § 1915(e) (2) (requiring dismissal of frivolous or malicious
complaint, one that fails to state a claim upon which relief may be
granted, or one that seeks monetary relief against an immune

defendant) .






appeal in forma pauperis‘without further authoriiation." Ibig.*
Otherwise, a party seeking to procéédﬁdn’appeal IFP must file a
motion to that effect in the districtvc¢urt. If‘the district court
grants the motion, the party may proceed on appeal IFP. Ibid. 1If
the diétrict court denies the motion, the party may renew her
motion in the appellate court. Ibid. Floyd has renewed her
unsuccessful IFP motion here and that is the only matter néw before
~ this Court.

Floyd contends that this Court.may granﬁ her IFP status, under
Fed. R. App. P. 24(a), notwifhstahding the PLRA'’s amendments to §
~1915(a). See Floyd Br. at 16-17. The  United States‘argues,
however, that federal courts have no inherent power to "refuse to
enforce the statutes requiring the collection of federal court
filing fees by permitting 1itigants to proceed" IFP. U.S. Br. at
26. True enough. But the Unitedetates éppiies that principle to
28 U.S.C. § 1914(a), which sets a $120 filing fee in district
courts. Id. at 27-28. Although the United States acknowledges
that'appellate courts may have greater "leeway" with respect to
éppellate fees, id. at 28, its argument focuses on district court
fees. This Court need not and'should not address the federal
‘courts’ inherent power to grant IFP status in the district courts
for three reasons. First, the only motion pending before this

Court is Floyd’s motion to proceed on appeal IFP; she does not

4 This continuing authorization does not apply if the district
court "certif[ies] that the appeal is not taken in good faith or
[that] the party is otherwise not entitled so to proceed ..."

Fed. R. App. P. 24(a).






present any case or controversy as to district court fees. 'Second,
the district court denied IFP status and dismissed Floyd’s

'complaint below because it was frlvolous, the district court never

‘ reached the 1nherent authority issue. R.4: Memorandum Opinion and

‘ Order- R.5: Judgment (July 22, 1996). Third, if-this Court reaches

- the merits of the case and ultimately remands it to the district'

court that court will then have the opportunlty to address in the

first instance whether it has the 1nherent'author1ty to grant IFP

status.S |

, Turning to the Courtfs inherent authority_to‘grant IFP status
on appeal: The United?States cites Bradford v, Southern Railway
Co., 195 U S. 243,’251 52 (1904), for the'proposition that the
federal courts may not waive statutory filing fees in the absence
of an applicable statute U.s. Br. at 28-29. But appellate filing

‘fees, unlike district court.fees, are not set by statute. Federal

law specifically sets a $120 filing fee for civil actions filed in-

district court. 29 U.S.C. § 1914(a).® By. contrast, 28 U.S.C. §

1913 delegates the. setting of appellate fees to the Jud1c1al

Conference of the United States

The fees and costs to be charged and collected
in each court of appeals shall be prescribed
from time to time by the Judicial Conference

of the United States. Such fees and costs
shall be reasonable .and uniform in all the
circuits. .

5 It w1ll also have the opportunity to consider whether Floyd

is entitled to proceed IFP under a statute- spec1fic grant of
authority See U.S. Br. at 31-32 (citing examples) ‘

6 Section 1914 (a) sets a $5 filing fee for habeas corpus
applications.






lbigé And the Supreme Court may unilaterally "fix the fees to be
charged by its clerk." 28 U.S.C. § 1911.

Thus, the issue here is whether the federal appeéls courts
have -the authority, consisteﬁt with Congressionalydelegation of
fee—setting' power, to establish a "reasocnable" entitlement to
proceed IFP, which is "yniform in all the circuitéﬁﬂ That
authority derives from the Rules Enabling Act, 28 U.S.C. § 2071 et
seqg. Under 28 U.S.C. § 2072(a), the Supteme Court has the "power
to‘prescribe general rules of practice and procedﬁre ... in the
United States }.; courts of appeals." Those rules supercede laws
in conflict with them. .28 U.S.C. 8§ 2072(b); Griffith Co. V.
N.L.R.B., 5_45 F.24 1194 (9th Cir.), cert. denied, 434 U.S. 854
(1976). And the Judicial Cohférence — to which Congress delegated
appellate fee-setting discretion — prescribes and oversees the
procedure for adopting the appellate rules. 28 U.S.C. § 2073.

Consistent with128 U.S.C. § 1913 and 28 U.S.C. § 2071 et sed.,
the Federal Rules of Appellate Proéedure provide that filing and
docket fees must be paid "upon the filing of any‘...'notice of
appeal", Fed. R. App. P. 3(e), that the district court clerks will
receive fees "on behalf of the court of appeals," ;p;g+, and that
the appeals courts may grant leave to proceed on appeél IFP. Fed.

R. App. P. 24(a). Thus, there is no conflict between any statute

7 Because the issue here is the Court’s inherent authority to
waive appellate fees, which are not expressly set by statute, the
. Unites States’ reliance on Bradford, Weller v. Dickson, 314 F.2d
598 (9th Cir.), cert. denied, 375 U.S. 845 (1963), and Roy V.
Louisville N. O. & T. R. Co., 34 Fed. 276 (C.C.W.D. Tenn. 1888), is

misplaced. See U.S. Br. at 28. Those cases all involved the
federal courts’ inherent authority to waive express statutory fees.

6






and the federal appellate rules: the statute delegates appellate
fee-setting power. to the courts, which have set fees as detailed in

the appellate rules. See also United States v. Gustin-Bacon Div.

Certain-Teed Prod., 426 F.2d 539, 542 (1oth Cir. 1970)

(subsequently enacted statutes should be construed, if possible, in
harmony with procedural rules). |

B. As An Indigent Non-Prisoner, Floyd Has A Due Process
Right To Proceed IFP. . L

1. Floyd has a fundamental right of access to the
courts to litigate this case.

Floyd has argued that she has a fundémental right to litigate
this claim of unlawful or unconstitutional governmental conduct.
See Floyd Br. At 21-27. The United States responds that the
Supreme Court does not now recognize a fundamental right of access
for all indigent civil litigants. See U.S. Br. at 33-35. True
enough. But the right of access is not an all-or-nothing
proposition. And Floyd’s synthesis of the Supreme Court cases
supports her claim to a fundamental right to proceed IFP here.

The United States rightly reads Boddie V. Connecticut, 401

U.S. 371 (1971), U.S. v. Kras, 409 U.S. 434 (1973), and Ortwein Vv.

Schwab, 410 U.S. 656 (1973), to mean that due process limits the
government’s power to impose filing fees only where the rights at
issue are fundamental and resort to litigation is essential. U.S.
Br. at 33-34. It deems the cases to say that intimate family
relations (divorce) are fundamental and can be obtained only
through 1litigation; on the other hand, bankruptcy and welfare

benefits are not fundamental or can be acheived through other






forums. Ibid. But it then concludes that Floyd’'s enployment
clalms .are more like bankruptcy or welfare cases than dlvorce, so‘
Floyd does not have a due process right of access here. Ibld

Floyd believes the Supreme Court cases are better grouped in
ka sllghtly, but quite 81gn1flcant1y, dlfferent way. As Floyd has
argued, see Floyd Br. at 21-24, bankruptcy 1nvolves common law or
statutory debts owed primarily to private entities, not the
government, and relief‘afforded solely at Congress’s discretion.
And,judicial review of an administrative welfare benefits decision
‘necessarily implies a prior, presumébly full and fair, evidentiary
hearing and decision by an impartial judge or referee. Unlike a
bankruptcy claim, Floyd’s claim is agalnstvthe United States, not
private entities. And unlike a bankruptcy clalm, it may involve
constitutionel limits (free speech or due process) on governmental
conduct. Moreover,'nnlike'judicial review of a welfare benefits
determination, Floyd has not had a. prior hearing; indeed, no
administrative forum could adequately substltute for the courts to
hear her constitutional clalms. Floyd’s clalms here also share
attrlbutes of Boddle s divorce case. Floyd seeks relief in an
arena where the government enjoys a monopoly on power.. Moreover,
Floyd’'s free speech and due process claims -- rights expressly
conferred by constitutional text - are surely as intimate, as
fundamental, in the legal sense, as divorce is in the personal
sense. |

Floyd’s clustering of the cases is preferable to the United

‘States’ because it more faithfully tracks other fundamental rights






decisions; As»F10yd5has;argued(‘§§g FlbYd Br.‘at 23-27, access toie

‘the court system to challenge the legality.df QOVernmehtal‘COnduct

implicates rights ‘secured by’the Bill of Rights.’kThis Court has.
reeoghized,kof couree, that rights enumerated in the Bill of Rights
are fundamental. . See Haag V. Cuxahoge Coﬁnty,»619 F. Supp. 262,

| 275 (N.b. ohioj, aff’d, 798 F.2d‘1413 (6th Cir. 1985). The right

 to challenge the constitutionality of governmental actions is also

so rooted in the traditions of the American people as to be ranked

fundamental.  See: Griswold V. Connec‘tieut’:} 381 u.s. 47‘9', 487
(1965)e And the right to challenge "thee‘conetitutionality' of
governmental‘conduCt contains‘the threefattribﬁtes_that Supreme
Court Cases‘have identified as underlying a fundamental right of

~access: it is the means by which all other rights (i.e., free

speech and’due process) are preserved, gee McCarthy v. Madigan, 503
~U.S. 153 (1992); it is the quid‘pro quo for giving up citizens’
natural right to self help, see Chambers v. Baltimore &»Ohio R.R.,

207 U.S. 132, 148 (1907); and it legitimizes the government'’s

.monopoly over the judicial system. See dedie; 401 U.S. at 375;

Little v. Streater, 425 U.S. 1, 12 (1981).
For these reasons, due process forbids imposing a filing fee
on an indigent litigant with a federal constitutional claim against

the United States.®

8The United States cites a number of cases for the proposition
. that the ability to file suit IFP is a privilege, not a right. See
U.S. Br. at 33 (collecting cases). While this is surely true when
a litigant contests her statutory ability to proceed IFP, it merely.
begs the question of when the absence of a statutory "privilege"
offends due process. ’ :
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2. Floyd has a procedural right to a post-deprivation
hearing without paying an access fee.

Floyd also has argued that principles of procedural due
process protect her right of access in this case. See Floyd Br. at
17-21. Because the United States did not address this issue in its
initial brief, Floyd can only summarize her argumernt here. Floyd
argued that she has a protected property interest in her job,

citing Sutton v. Cleveland Bd. of Educ., 958 F.2d 1339, 1349 (6th

Cir. 1992), Board of Regents v. Roth, 408 U.S. 564, 577 (1972), and
Collver v. Darling, 1996 FED App. 0317P (6th Cir. September 30,

1996), and a protected property interest in her use of adjudicatory

procedures, citing Logan v. Zimmerman Brush Co., 455 U.S. 422

(1982) . The United States may not deprive Floyd of those protected
liberty and property interests without at least a post-deprivation
hearing. Logan, 455 U.S. at 433, 434 n.8; Loudermill, 470 U.S. at
542, 547. And because the United States has an affirmative
obligation to furnish Floyd the post-termination hearing she seeks
here, it cannot require her to pay for her opportunity to be heard.

Rankin v. Indep. Sch. Dist. No. 1-3, 876 F.2d 838, 840 (1oth Cir.

1989); see also Little v. Streater, 452 U.S. 1 (1981).

III. EQUAL PROTECTION PROHIBITS § 1915 (a) (1) FROM ALLOWING INDIGENT
PRISONERS, BUT NOT INDIGENT NON-PRISONERS, TO PROCEED IFP.

Floyd has argued that § 1915(a) (1) (West Supp. 1986) is subject
to strict scrutiny because it impairs her fundamental right of
access to the courts. See Floyd Br. at 31-32. The United States
disagrees, argﬁing that the statute is subject to deferential

review because Floyd does not have a fundamental right of access.
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See U.S. Br. at 35-37.° The level of review dovetails, of course,
with the parties’ due process arguments.~ Thus, if the Court
concludes that Floyd has a fundamental right of access to the
courts, protected by due process, it must also subject the statute

to strict equal protectien scrutiny. See Romer v. Evans, 116 S.

Ct. 1620, 1628 (1996)(statutee which classify in terms of exercise
of fundamental rights are subject to strict scrutiny). If,
. however, the Court concludes that Floyd does not have a fundamental
right of access, the statute will survive equal protectlon rev1ew
if it is rationally related to a legitimate governmental interest.

Doe v. Wigginton, 21 F.3d 733, 739 (6th Cir. 1994)(statute must

"ratienally furthelr] a legitimate [governmental] purpose")
(internal quote omitted).

The United States argues that Congrese could have a rational
basis for favoring indigent prisoners over indigent non-prisoners.
U.S. Br. at 38-39. It recites two: (1)indigentnon—prisoners
have a greater 'ability to obtain outside employment to fund
lltlgatlon, and (2) prisonere, but not non-prisoners, need access
to the courts to challenge the conditions of their confinement, or

to attack the convictions resulting in that confinement. Ibid.

Floyd recognizes that rational basis review imposes a heavy
burden of persuasion on her. See U.S. Br. at 36-37 (citing cases).
But neither justification.advanced by the United States is adequate

to survive even deferential review, because there is no rational

5 The United States does not argue ‘that these statutory
classifications — prisoner and non- prisoner — can survive strict
scrutiny.
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- relation between the asserted governmental -~ interest and the

statutory classifications. To be sure, a non-prisoner’s greater

employment prospects affect the likelihood that‘the non-prisoner

will beiindigent: a far higher percentage of prisoners will be

- poor than nonjpriSOners, for the latter have greater employment
prospects. But thet distinction is accounted for by requiring IFP
applicants to establish their poverty by affidavit. ggg 28 U.S.C.
§ 1915(a)(i)(West:Supp.'1996) (requiring affidavit); 28 U.S.C; §
1915(e)(2)(A)»(requiring'dismissal if allegation ef pcverty is
untrue). "Greater employment prospects" affords no rational reason
to distinguish in favor of a poor prisoner (whose necessities are
furnished)‘and‘an equally pocr non-priscner (who,xlike Floyd, may

".be homeless and destitute).

Nor is the distinction rationally related to prisoners' need -

to file suits challenging convictions or conditions of confinement.

That kQQVernmental’ interest would be furthered by treating

conditions suits and attacks on convictions more favorably than

‘other lawsuits. But § 1915(a) (1) (West Supp. 1996) does not do
_this; it simply prefers poor prisoners over poor non-prisoners.

Several examples suffice to show that the United States’ proffered

;purppse,is‘not rationaily related to the’prisbner/non-prisoner'

classification. Under the statute, a recently released inmate
‘seeking damages in a. conditions of‘ccnfinement case -— say, a
prison official’s deliberate indifference to serious medical need,
gee Estelle v. Gamble, 429 U.S. 97, 104-05 (1976) — is treated

differently from a current inmate'Seeking'damages‘for the 'same
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constitutional injury. Similarly, an imprisoned felon challenging
his conviction is favored over an unincarcerated co-defendant
challenging the same conviction. And a prisoner filing a diversity
suit for negligence (unrelated to prison or prison officials) is
favored over a non-prisoner filing the same'diversity suit.

Thus, the reasons offered by the United States cannot satisfy
even the deferential rational basis review. (Nor can Floyd

conceive of better reasons.) Absent some rational reason for

treating indigent prisoners more £favorably than indigent non-

prisoners, § 1915(a) (1) (West Supp. 1996) violates equal protection.
CONCLUSION

For all these reasons, and those contained in Floyd’s initial

brief, the Court should reach the merits of Dorothy Floyd’'s

application to proceed on appeal in forma pauperis.

Respectfully submitted,
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STATEMENT IN SUPPORT OF ORAL ARGUMENT

Pursuant to Rule 9(d) of the Rules of the United States
Court of Appeals for the Sixth Circuit, the appellant, Dorothy
Floyd, respectfully requests oral argument‘inlthis case. The
case involves novel and important issues. The Court must
interpret newly enacted federal legislation and may have to gauge
the legislation's constitutionality. The Court's decision also
is 1likely to have far-reaching impact on all indigent nonf

prisoner litigants.






STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION

Jurisdiction in the district court may'have been based on 28
U.s.cC. §1331( which confers original district court jurisdiction
over federal questions, in that thé‘complaint may be construed to
allege emplo?ment discrimination on the basis of disability,
retaliation for protected speech, or discharge Without due process.
See 42 U.S.C. §§ 12101-12213 (Americans with Disabilities Act,
prohibiting disability discrimination); U.S. Const., amend. I
(speech); U.S. Const., amend. V (due process).! The distriéﬁ court
entered its opinion and final judgment of aismissal on July 22,
1996. R.4: Memorandum of Opinion and Order; R.5: Judgment. The
-appellant tendered her timely noticé of appeal, and motion to
proceed on appeal in forma pauperis, on August 30, 1996. R.8:
Notice of Appeal. This Court has appellate jurisdiction under 28
U.S.C. 81291, because this is an appeal from a final order

disposing of all claims.

The pleadings below do not articulate the federal
jurisdictional basis. In any event, the Court has directed counsel
not to address the underlying merits of the case. Order, October
16, 1996 (Merritt, C.J.). '






STATEMENT OF ISSUES

1. Iﬁ light of the Prison'Litigatioaneform Act of 1996, are
‘indigent non-prisoners not allowed to proceed in forma pauperis
under 28 U.S.C.A. § 1915(a)(1)kWest Sﬁpp. 1996), or do traditional
statutory construction rules and the PRLA's legislative history
reflect that indigent non-prisoners may still proceed in forma
pauperis under 28 U.S.C.A. § 1915(a) (1) (West Supp. 1996)?

2. If an indigent non-prisoner is no longer permitted to
proceed in fofma pauperis under.28 U.S.C.A. § 1915(a) (1) (West Supp.
1996), do the United States courts have the inherent power or some
other source of authority to permit indigent non-prisoners to
proceed in forma pauperis?

3.  If the United States courts do not have the authority to
permit indigent noﬁ-prisoners to proceed in forma pauperis, is it
" a violation of the Fifth Amendment to thev United States
Constitution to deny an indigent non-prisoner the right to proceed
in forma pauperis, while permitting indigent prisoners that right

under 28 U.S.C.A. § 1915(a) (1) (West Supp. 1996)°?






STATEMENT OF THE CASE

I. NATURE OF THE CASE, COURSE OF PROCEEDINGS AND DISPOSITION
BELOW

This is an action by a former postal worker, Dorothy Floyd
(Floyd), challenging employment decisions and processes of the
United States Postal Service and Postmaster Donald Harants
(collectively the United States). Floyd tendered her pro se
complaint, amended complaint and application to proceed in forma
pauperis on June 17, 1996. On July 22,v1996, the United States
District Court for the Northern District of Ohio entered its
memorandum opinion and order dismissing Floyd's complaint as
frivolous under 28 U.S.C. § 1915(e), and entered its final judgment
of dismissal. R.4: Memorandum Opinion and Order; R.5: Judgment.
On August 30, 1996, Floyd tendered her timely notice of appeal and
application to proceed on appeal in forma pauperis. R.8: Notice
of Appeal.

II. STATEMENT OF FACTS?

Floyd worked for the United States Postal Service for 28

years. She was removed from her position, but won reinstatement

2p1l facts recited here have been gleaned from Floyd's
handwritten pro se complaint and amended complaint. See also n.1l
(Court ordered counsel not to address underlying merits of case).
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through arbitration on September 8, 1994. On February 17, 1995,
the Postal Service again removed Floyd from her job, allegedly
because of mental illness. The Postal Service refused to place
Floyd on administrative leave, failed to otherwise accommodate her
disability, and retaliated against her for winning her arbitration

case.

SUMMARY OF ARGUMENT

Floyd advances three arguments in support of her entitlement
to proceed in forma pauperis. First, indigent non-prisoners may
still proceed in forma pauperis under 28 U.S.C.A. § 1915(a) (1) (West
Supp. 1996), using traditional statutory construction rules. The
amended statutory text is ambiguous in its conflicting use of
"person" and "prisoner". That textual ambiguity makes resort to
legislative history proper. And the legislative history teflects
no intent to eliminate, reduce, or otherwise affec; IFP status for
non-prisoners. Because the amended IFP statute can be construed
not to éhange indigent non-prisoners' entitlement to proceed IFP
(and because a contrary construction will render § 1915(a) (1) (West
Supp. 1996) unconstitutional), this Court should so construe it.

Second, if the amendments to § 19i5(a)(i)(West Supp. 1996)
permit only non-prisoners to proceed in forma pauperis, two other
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sources of authority permit_;he Cburt{to granﬁ borothy FloYd!é IFP'
.application.‘ The explicit text of Fea. R. App; P. 24 permits
indigént litigants to-proceea withoutibaying feeé; thét rﬁle is
‘ﬁntéthered‘to § 1915(a) (1) (West Supp; 1956))V~Mor¢§vér,.Floyd has
“a fundamental righﬁ of access to the céurts to éhailenge unlawful
or unCOnstitutional governmenta1 action, and is‘abéolﬁtelylentitled
ﬁb‘a pOSt-deprivation hearing.tQ_challenge‘tﬁe govéinmentfs adverse
employment decisions. The Fifth‘AmendMent;s due process clause
‘therefore protects her right to ﬁroéeed ih‘forma pauéeris.

: fhird, if § 1915(a)(1)(Wést-Supp;:1996), éébamended,_permits
'igdigent prisoners,lﬁut th‘indigent_non-priséneré, to proceed IFP,
| thé‘ statute vioiateg Floyd's right to gqﬁaiA‘pfétectionn - The
statﬁte:fluhks‘éven‘the most deferéntial téSt, "rational bésis"
review,-because there is no ratidnal basié fo:ztfeating indigent
ﬁén;prisbners less favorably than indiéeﬁfbéfisdners_(particularly
as a means of deterring excessive and'frivoloﬁs-prisdﬁer‘lawsuits).
And since ﬁhe amendgd statute impinges upon a fuhdamentalvright -
the right of access.to the courts ;-”it’is-éubject.to,and fails
sfrict‘scrutiny. |

For these reasons, the Court should" réagh -the herits _of'

Eioyd's application to préceed on appeal in forma paﬁperis.






ARGUMENT

I. INDIGENT NON-PRISONERS MAY STILL PROCEED IN FORMA PAUPERIS
UNDER 28 U.S.C.A. § 1915(a) (1) (West Supp. 1996).

A, Traditional Statutory Construction Rules Reflect That
Indigent Non-Prigoners May Proceed In Forma Pauperis.

1. The statute's awkward grammatical construct and
inconsistent use of nouns renders it ambiguous,

thus making resort to legislative history proper.

Title 28, section 1915 of the United States Code, commonly
called the in forma pauperis (IFP) statute, grants the federal
judiciary authority to waive the prepayment of fees for persons
making an adequate showing of poverty. 28 U.S.C.A. § 1915 (West
Supp. 1996). The Prison Litigation Reform Act substantially
modified section 1915. See Omnibus Consolidated Rescissions and
Appropriations Act of 1996, Pub. L. 104-134, tit. VIII, 110 Stat.
1321 (1996) (the PLRA). Among the many revisions to the IFP statute
are those now requiring prisoners bringing a civil action or appeal
from a civil action to pay the fees in full or make scheduled
payments of fees, and barring subsequent IFP petitions from
prisoners after the third dismissal of a claim for frivolousness,
maliciousness or failure to state a legal claim, except under
circumstances constituting “imminent danger of serious physical
injury.” 28 U.S.C.A. § 1915(b) (1), (g) (West Supp. 1996). At

issue in this case is the meaning of section 1915(a) (1) as it






relates to non-prisoners. The statute reads as follows:
§ 1915. Proceedings in forma pauperis
(a) (1) Subjéct to subsection (b), any court of
the United States may authorize the
commencement, prosecution or defense of any
suit,_action or proceeding, civil or criminal,
or appeal therein, without prepayment of fees
or security therefor, by a person who submits
an affidavit that includes a statement of all
assets such prisoner possesses that the person
~is unable to pay such fees or give security
" therefor. Such affidavit shall state the
nature of the action, defense or appeal and
affiantfs belief that the person is entitled
to redress.
28 U.S.C.A. § 1915(a) (1) (West Supp. 1996).

Statutory construction begins with the law's plain language,
giving meaning to each word. Atlantic States Legal Foundation,
Inc. v. United Musical InStruments, U.S.A., Inc., 61 F.3d 473, 475
(6th Cir. 1995). But section 1915(a) (1) contains inconsistent uses
of “person” and “prisoner.” In seeking to give effect to “person,”
the Court is confronted with the questioni does “prisoner” modify
‘“pérson” so as to exclude non-prisoners from the statute? The
answer is not clear from the text. Careful drafting reflecting
that intent would have substituted “prisoner” for “person” wherever
the later is found. Since the PLRA's amendments to § 1915(a) (1)
retain the noun "person", it may be distinct from "prisoner". But

that leaves the statute grammatically awkward, for "person" becomes
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.the antecedent subject for "prisoner". If’“person“.and "prisoner"
‘_meah‘the same thing, there is no need to use;both.‘:If they meen
different things, the'sentence does‘noﬁ make grammetieal or logical
sense (court may waive fees for "pefseﬁ" who suﬁmite statement of
assets "such prisoner"epossesses). |

o fhe piain text of secﬁioni 1915 suggeste:~three possible
interpretations: (1) “persons” are prisoners throughout secﬁion
*1?15; ;(2) “persons”t include priseners “and allu other natural
pefsens).and ali persone.must submit “affidaQitts] that includ[e]
a statement Qf all assets such [pefsens] possests]; or (3)
§pe;sons" include prisdﬁers and all other ﬁaturel persons, but only
prisoners_afe required ﬁo submit affidayits lieﬁing‘their asseee.
eThe third ‘alfernatife Best comperts iwith 'familiar‘;rules of
~ statutory construction and Congress's clear iﬁtent{

Where a statute poSsesses inherent ambiguities, courts

construe its meaning consistent with the lawmakers’ intent. Greén

i v.’Bogk_LaunQ:z Mach. Co., 490 U.S. 504,’507»(1989)(eourt gives law

‘"the effect which the plain wmeaning of ‘ite“langUage: and the

legislative history require'); id.’at.508‘(because "the text is

ambiguous ... we then seek guidance from 1egis1ative”history and
from the [statute's] overall structure"). See Smith v. Chater,

1996 FED App. 0340P, slip op. at 3-4, n.2 (6th Cir. Qctober 29,
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1996) (no need to éonsider pelicy ‘whére "the languége of a
prévision is sufﬁiciently clear in its context:and not at odds with
the 1egislative history")v(qﬁoting Rodriguez v; Qnited States, 480
U.S. 522, 526 (1987)).

Courts must aiso‘avoid'constructibns that render the statute
unconstitutional, United States v. Brown, 25 F.3d 307, 309 (6th
cir.), cert. denied, 115 S.Ct. 640 (1994),  except that courts
cénﬁot rewrite the étatdte, even to avoid gonstitutipﬁal infirmity.
:Vittitow V. Citz of Upper Arlington, 43 F.3d ilOO,«llOG (6th Cir.),
cert. denied, 115 S.Ct. 2276 k1995) (citing Eubanks v. Wilkinson,
537 F.2d 1118 (eth Cir. 1991); for propositioﬁ ﬁhat federal courts
do not rewrite stétutes to create constitutionality).' While only
one provision of a‘domplex statute may be'ambiguoué; the ambiguity
is . résol&ed to give consistency to tﬁe entire statute. See
Greenpeagg Inc. v. Waste Technologies’industries, 9 F.3d 1174, 1179
(6th cir. 1993). Conversely, the vdourt :‘shguld reject
interpretatioﬁs that render other portiéns of the statute
meaningless or superfluous. léé Because a construction of §
inS(a)(l) which permits indigent prisoners, but not indigent non-
priéoners, to proceed IFP, violates equal protection priﬁciéles,
see §III, pgs.‘27-32, this Court should strive to avoid that

construction.






2, The legislative history shows a clear intent to
limit only prisoners' use of TIFP status.

Before ultimately becoming law in April 1996, the PLRA and the
IFP statute underwent several metamorphoses in the Senate and House
of Representatives. Senator Orrin Hatch iﬁtroduced the first of
several proposals for revising section 1915. He stated that his
bill, Senate Bill 672, “requires that inmates bear at least some of
the cost of initiating litigation, by enabling courts to require
the payment of at least a partial fee, or the payment of court fees
in installments.” 141 Cong. Rec. S$5150 (daily ed. Apr. 4, 1995).
To aid in thé court’s collection efforts, a provision of Senate

Bill 672 required that the prisoner “file (1) an affidavit listing

the prisoner’s assets, and (2) a statement ... specifying the
prisoner’s income and assets during the preceding year.” 1Id. at
S5151.

The next proposal for revising section 1915 appeared in Senate
Bi11‘865, the Prison Litigation Reform Act (PLRA No. 1). S. 865,
104th Cong., 1ist Sess.~(1995). Citing “an alarming explosion in
the number of lawsuits filed by State and Federal prisoners,” PLRA
No. 1 required that prisoﬁers pay the full amount of filing fees in
installments, and submit a “certified copy of the trust fund

statement” from their prison, in addition to the affidavit of
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poverty réquired under the pre-PLRA staﬁute. Id. at § 2(F).
In Séptember 1995, Senator Spencer Abraﬁam in;roduced the
 third attempt‘at section 1915 revisions, Senate Bill‘1275, the
Prisqn Cdnditions‘Litigation Reform Actv(PCLRA); S. 1275, 104th
thg.; ist Sess. (1995). Intending to'ﬁdecrease the number of
frivolous’ciaims filed by priéoners," the‘bill included a‘“thfee
" strikes” proviéioh. barring further IFP petitionsi by' prisoners
-Suffering thé dismiésal of three frivolous or"malicious élaims,
Id. at § 4. The PCLRA did not include the'tfust fund statement
required by previous bills. |

. The next day; Senatof}Robert Dole, ﬁoined'by Senator Abraham,
ihtfoduced the fourtﬁ’attempt at section 1915 reform, Senate Bill
1279,’the.Prison Litigétion Reform Act‘(PLRA_No. 2’. S. 1279,
104th Cong.; 1st Sess.'(1995). This'“new énd improved version of
S; 865" purportedly-built upon Senatof Abfaham's bill. 141 Cdng.
:Rec. S14,413 (daily ed. Sep. 27, 1995). PLRA No. 2 expanded upon
PLRA No. 1, éménding the Civil Rights of Institutionalized.Persons
;Act, 42 U;S.C. § 1997a(c), created a new judicial‘ screeniﬁg
mechanism for dismissing frivolous suits, 28 UfS.C.A.»§ 19iSA, and
-amended § 1915. S. 1279, 104th Cong., 1st Sess. (1995). ‘Thel
revisioné of section 1915 were identical-to those in PLRA No. 1.

When the Conference éommittee reported the Prison.Litigation
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Reform Act (PLRA No. 3) to the House and. Senate for final passage,
Zit-revised section'1915(a)(1) by strlking “makes affidavit” and
insertingi“submits an affidavit that inclndes'a.statement of all
assets such prlsoner possesses ., H.R. Rep No l04—378,'104th
, Cong;, 1st Sess., at pg. 167 (1995);g In the conference report
!narrative,i the committeé:vstated. tnat “[S}ection 804 amends 28
U.S.C. 1915 to require the p;ngngr to\list‘all assets when filing
}in forma panperis suits.” id. (emphas1s. added italics in
original) . Presldent Clinton‘ Vetoed H.R.' 2076, an omnibus
v approprlatlons act for flscal year 1996, whlch 1ncluded PLRA No. 3.
995 U S.C.C.A.N. No. 12, D60 (West pam. Feb. 1996), 141 Cong. Rec
H15,166 (H. Doc. No. 104-149). |
President Clinton did not.object‘to'PLRA No;:3 in his veto
message.‘ fLRA No. 3 was reincorporated into.another omnibus
| »appropriations act, H.R. 3019, without revision. HfR. 3019, 104th
Cong | 2nd Sess., § 804 (1996). The bill was enrolled as Pnblic
Law 104-134 and sent to Pre81dent Cllnton, who s1gned the blll 1nto
law on April 26, 1996. Omnibus.Consolldated Rescissions and
bAppropriations’Act of 1996, Pub. L. 104-134, 110 Stat.\l32l (1996) .
To return to the textual-ambiguities: The first alternative
interpretationhsuggested above -- only“"prisoners" are “persons"
for IFP purposes -- poses troublesome equal protection and due
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process problems.® See § II, pp. 16-27 (due process), and § iII,
Lpp. 27-32 (equal protection). But the Court can avoid construing
‘the statute as unconstitotional in light of the expressed intent of
Congress in enacting the. Prison Litigation Reform Act. The
legislative history clearly shows that.Congress'was motivated to
‘ act solely to control and discourage frivolous prisoner lawsuits.
_Coﬁgressional outrage over the proliferation of federal prisoner
| lawsuits was so intenée that. Congreés, substituted the phrase
“émeits an affidavit that includes a statement of al1>asseto such

‘prisoner possesses” to ensure that no portion of prisoners’

3 The United States Supreme Court generally
follows a policy of avoiding unnecessary
adjudication of constitutional issues. United
States wv. National Treasurv Emolovees'Union,
115 S.Ct. 1003, 1019 (1995) (citing Ashwander
v. Tennessee Valley Authority, 297 U.S. 288,
341 (1936) (Brandeis, J., concurring))
Justice Brandeis’ most important admonition

- was that the ‘Court will not pass upon a
constitutional question, although properly

. presented by the record, if ‘there is also
present some other ground upon which the case
may be disposed of.’ Ashwander, 297 U.S. at

347 (Brandeis, J., concurring); see also
Burton v. United States, 196 U.S. 283, 295

(1905) (‘It is not the habit of the Court to
decide questions of a constitutional nature
unless absolutely necessary to a decision of
the case.’)

‘Sistrunk v. City of Strongsville, 1996 FED App. 0342P, slip op. at

12 (6th Cir. October. 29, 1996) (Spiegel, D. J., dissenting) .
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institutional or external assets woﬁld be ovérlooked‘during>theb‘
judicial screening process of their IFP ﬁetitions. cf. H.R.“Rep..
No. 104-378, 104th Cong., 1st Sess., at pg;blsﬁ.(1995). Mofeover;
interpreting>the revised section 1915 tohexclude persons other than
prisoners would achieve an vunreasonable jand, absurd result,
precluding couit access to a class of persons wholly ignored during
Congressional consideration of -the PLRA;'
| Likewise, requiring all ndn-prisohers to submit affidavits
including a declaration of all their assets creates an additional
burden unintended by Congress, and rewrites.“prisqner"_so that it
reads “person.” See Vittiﬁow, 43 F.3d at 1106 (court-will not
rewrité staﬁute to ensure its constitﬁtionaiity); “
Theithird alternative interpretation -;‘“persons"‘includesb
prisoners and all othér:natural personé,\but only pfisoners are
required to éubmit affidavits listing their aésets -- fits most
comfortably with Congressional intent to_céﬁtrol ané discourage
f;ivoléus p;isonér lawsuits. This ih;erpfetation also~does the

least violence to the plain text.*

“The Second Circuit suggests that the second alternative
interpretation -- “persons” include prisoners and all other natural
persons, and all persons must submit “affidavit[s] that includ[e]
a statement of all assets such [persons] posses[s]” -- is the
correct interpretation. Leonard v. Lacy, 88 F.3d 181 (2d Cir.
1996) . In analyzing the PLRA on a prisoner’s appeal from the
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II. EVEN IF 28 U.S.C.A. § 1915(a) (1) (West Supp. 1996) PERMITS ONLY
PRISONERS TO PROCEED IFP, THE COURT HAS OTHER SOURCES OF
AUTHORITY TO PERMIT INDIGENT NON-PRISONERS TO PROCEED IFP.

A, Indigent Non-Prisoners May Proceed In Forma Pauperis
Under Fed. R. App.P. 24.

While indigent non-prisoners may not proceed IFP under §

1915 (a) (1), they may proceed IFP under Fed. R. App. P. 24(a). That

rule provides that "[a] party to an action ... who desires to
proceed on appeal in forma pauperis shall file ... a motion for
leave so to proceed together with an affidavit, showing ... the

party's inability to pay fees and costs[.]"

There is no doubt as to Congress' plenary power to statutorily

district court’s denial of an IFP petition and dismissal of the
prisoner’s complaint for frivolousness, the court reproduced the
amended statute as follows:

§ 1915. Proceedings in forma pauperis

(a) (1) Subject to subsection (b), any court of
the  United States may authorize the
commencement, prosecution or defense of any
suit, action or proceeding, civil or criminal,
or appeal therein, without prepayment of fees
or security therefor, by a person who submits
an affidavit that includes a statement of all
assets such prisoner [sic] possesses [and]
that the person is unable to pay such fees or
give security therefor ...

Id. at 183. The court thus suggests that “prisoner” was an error
in the text of the statute.
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supersede procedural rules. United States v. Gustin-Bacon Div,

Certain-Teed Prod. 426 F.2d 539, 542 (1970); <Traverse Bay Area

Sch. Dist. v. Hitco, Inc., 762 F. Supp. 1298, 1301 (W.D. Mich.

1991) . But unless the Congressional intent to do so clearly
appears, subsequently enacted statutes are to be construed to
harmonize with those rules, if possible. Gustin, 426 F.2d at 542
(citing Moore's Fed. Practice § 86.04t4]).

No language in the PLRA indicates Congressidnal inteht to
supersede Fed. R. App. P. 24(a) as it applies to indigent non-
prisoners. Thus, allowing Floyd to proceed IFP would not violate
§1915 (a) (1) (West Supp. 1996). |

B. The Fifth Amendment's Due Process Clause Requires Courts To
Permit Indigent Non-Prisoners To Proceed IFP When Challenging
the Lawfulness of Government Actions.

1. Floyd has protected liberty and property interests
in her employment and her causes of action,
requiring the United States to afford her process.

The Fifth Amendment to the United States Constitution provides
that "no person shall be deprived of life, liberty, or pfoperty,
without due process of law." U.S. Conét., amend. V. Procedural
due process imposes constraints on governmental deéisioné which
deprive individuals of "liberty" or "property" interests without
the opportunity to be heard at a meaningful time and in a

meaningful manner. Mathews v. Eldridge, 424 U.S. 319 (1976).
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Determining whether process is conétitﬁtionaily adequatevinvolves_‘
‘two steps: First, the court must detgrmine.whether aﬁ'individual
has.a protected liberty or'property»inéerest. Sécond, theicourt
ﬁust determiné»what process is due. '§q;§gﬁ v. Cleveland Bd. of
‘Educ., ésé F.2d 1339, 1349 (6th Cir. 19_9‘2"). ‘ |
Floyd has a prot’ec‘ted property i‘nterest,‘in her vmeans of
iivelihbod; »sutgon, 958 F;2d at ;349 (péfson'é livelihood is one
of the most significant interests indiVidﬁél can possess)(Citiﬁg
‘Cleveland Bd. of E@c,‘ v. Loudermill, 470 U.S. 532, 543 (1985)).
See also Board of Regénts V. ﬁoth,l“4684'ﬁ}s. 564, 577
(19725(property‘ interest in ‘public employment);-"’Collze;‘ V.
Qafling, 1996,FED‘App. 0317P (6th Cir;iSeptember 36, 1996)>
.V Due process requires that a depriﬁafion of Fioyd's property
interesﬁ "be precedéd by notice. aﬁd }opportunity for hearing
4 apperria£e to the'nature 6f the case." Loﬁgérmili, 470 U.s. at |
>,542‘(éiting~Muilane v. Central Hanover Bank & Trust Cg;, 339 U.S.
306, 313‘(1950)). In the employmenﬁ coﬁtext, this pre-termination
" hearing, while hécessary; néed‘not be elabéra;e;  L'ﬁdermiil, 470
U.S. at 545. . It must afford the employee an opportunity to preéent
4reasons)-either in person or writing, why the adverse action should
" ‘not be takeni- Id. at 54s6. To satisfy due prdcess, the employee
g mﬁsﬁ alsoréééive_a post-termination hearing.. lﬁ;bat_547; ggg






also Parratt v. Taylor, 451 U.S. 526, 538 (1981) (in case of random

or unauthorized ‘deprivation, post-deprivation remedies made

available by the state can Satisfy due process) .

Floyd also has a”protected property interest in”her right to

- use adjudiCatory procedures.‘ L an“v Zimmerman, 455 U.S. 422
(1982). In Logan, an employee brought a claim against his employer

under the Illinois Fair Employment Praétices Aét. 'Undér the Act,

' the Illinois Fair Employment Commission (Commission) had 120 days

nto convene aﬁfact findihg~conference.ﬂ After the éommiséioh'failed
to convene  the COnferencé; the-gmployef persﬁadéd the Illinois
Supreme Court that the failu;e‘to convene the confe;ence within 120
- days depriﬁed‘the Commission of jUrisdiCtion.oVéfthe’claim.'

\fhéVU.S. Supreme‘Court‘reveréed,'hOIding fhat.aicause of
: acv‘t‘:ioﬁ : 1s ‘a‘ \specieé .of propert;y protegted kby jth_e due“ process
clause. "The Court'ﬁraditionally.hasfheld'that the DuekProcess

‘Clause protects civil litigants who seek recourse in the courts,

.whether as defendahts ... Or as plaintiffs‘attempting to redress
-grievances."' Id. at 429 (citing Societe Inter. v. Rogers, 357 U.S.

197 (1958)). The property component of the Fifth Ameﬁdmenﬁ;s due
process clause imposes "éonstitutionalblimitationsbupoh ﬁhe power
- of éoufts, even in aidlof their own Qélid prbéesses, to dismiss an
véétion without affording a party the.opportﬁﬁity fof a hearihg-on
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ﬁhe merits of his cause." Id. at 209.

Due process thus affords an aggrieved'party an opportunity to
present her case énd have its merits féirly judged. Logan, 455
U.S. at 433. "To but it as plainly és pdésible, thé sﬁate,may not
finally destroy a  property interest- without ‘first' giving the
putaﬁive oﬁpér an bpportunity to present his claim of entitlement."
;QA at 434. While a‘post-termination hearing may sometimes satisfy
due proceés, that would.Anot be meaningful where the pfoperty'
interest [a cause of action] is destroyed prior to the hearing.
Id. at 434 n.s8.

It is unconstitutional to condition Floyd's post-termination
hearing on her ability to pay a "fee." The United States has‘the
affirmative obligation to furnish Fléyd é post—termination hearing.
She is deprived of due process when she is requi?ed to péy for her
opportunity to be heard. Rankin v. Indep. Sch; Dist; No. 1-3, 876
F.2d 838, 840 (10th Cir. 1989) (statute requiring teachers to pay
costs of hearing for nonrenewal of their contracts unconstitutional
because it imposes penalty on an exeréise of constitutional
rights). See_also Little v. Streater, 452 U.S. 1 (1981) (statute
requiring indigeﬁt alleged father to pay cost of blood test in.
paternity defehse offends due process'beéause it forecloses his
opportunity to be heard).
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Here, as in Logan, an established. governmental procedure
destroys Floyd's cause of action. Floyd's ability to exercise her
right (cause of action) is conditioned on her payment of court
access fees. Where, as here, she is unable to pay the fee, she
suffers the irrevocable destruction of -her property interest
without any due process.

2. Floyd has a fundamental right of access to the
courts to challenge governmental actions as
unlawful or unconstitutional.

The Supreme Court has considered in three cases the
conetitutionality of judieial system access fees. Boddie v.
Cennecticut, 401 U.Ss. 371 (1973); U.S. v. Kras, 409 U.S. 434
(1973); Ortwein v. Schwab, 410 U.S. 656, 659 (1973).

In Boddie, a welfare recipient challenged state procedures
requiring her to pay court fees and coets'before she could file a
divorce. In finding that these fees violated due process, the
Supreme Court focused on the fundamental human relationship
involved and that the state's bar on access to its courts deprived
Boddie of the sole means for obtaining a divorce. This violated
her procedural‘due process right to be heard. Id. at 383.

Krags was a bankruptcy -case. Kras had filed e bankruptcy
petition accompanied by a motion to proceed without payment of

filing fees. Citing Boddie, Kras>argued that the filing fee
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unconstitutionaliy barred indigents' acceés to the bankruptcy
court. The district court, relying‘oh'Boddie, held that the filing
fee wviolated Kras's riéht to due process{., ThelsﬁpreMe‘Court
reversed( holding thét Kras had other means to resolve his debts
and that eliminatioh‘of a debt burden did not rise to ﬁhe samé
COnstitﬁtidnal level as a marriea person's interest.iﬁ di#orce.

~ Ortwgin” was a welfare benefits case. There, a welfare
recipient . appealed the ¢ountyfs benefité decision to an
: admihistrative ‘agency, which held a hearihg and affirmed the
couﬁty's decision. Ortwein unsuccessfullywépplied.to‘proceed.IFP
in seéking judicial review. The Supreme Court, largely deferring to
its>d§cision in Kras, rejectéd Ortwein's érgument that the filing
~ fee deprived him ofvdue process. It noted‘that Boddie emphasized
the‘spécial nature of the marita; relationship and that welfare
benefits had fér‘less constitutional signifiCancé.: Furthermore,
' the Court found that;OrtWein'was affordgd an administrative hearing

¢

consistent with due process. Ortwein, 410 U.S. at 659-660.

Kras, Boddie,‘and Ortwein are all distinct'from this case.
Unlike those iitigants, Floyd seeks redresstor governmentbactions
d%rected against:her.  By contrast, Kggg énd‘Bbddie were not
yvseeking relief from governmental actions but from the acts of third
‘pafties. Neither Kras nor Boddie brought an independent cause of
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action against the government. Ortwein is distinct because he was

kafforded a post-deprivation hearing comporting>with due process.

This casekisvmost similar to Boddie, which focused on the

- fundamental natﬁre Qf the relief sought and then~goverhment's
mohopélyl §vér the judicial process. .Bofh those 'concerﬁs are
present here,"The fuﬁdamental nature_of*the,reliéf Fioy&véeeks,
‘discuSéed belowf.is protection fromvgpvefnmental deprivation.?®

| Whilé it ié,difficUlﬁ ﬁo define précisely whether a right ié
' "fﬁndamental".for substantive procedﬁral due prOces$éuprSes, this
court has_reéognized‘tbose rightsienumerated‘in the Bill of Rights

as fundamehta1}4kSe§;‘e.g.,’Haag v. Cuyahoga County, 619 F. Supp.

262,"275 (N.D. Ohio), aff'd, 798 F.2d 1413 (6th Cir. 1985). Other

‘ . 5See Michelman, THE SUPREME COURT AND LITIGATION ACCESS FEES:
. THE RIGHT TO PROTECT ONE'S RIGHTS -- PARTS I & II, 1973 Duke L.J.
1153, and 1974 Duke L.J. 527. Professor Michelman argues that
there is a substantive due process right of access to the court

- system in all cases. See also Kras 409 U.S. at 462 (case should "

have been viewed as involving the right of access to the courts,

for "when a person raises a claim of right or entitlement under the

‘1aws, the only forum in our legal system empowered to determine
that claim is a court") (Marshall, J., dissenting); Ortwein, 410
U.S. at 662 ("access to the courts before a person is deprived of
valuable interests ... seems to me to be the essence of due process

." (Douglas, J., dissenting); id. (state's interest in offsetting
the expenses of its court system fell "far short of the 'compelling
_interest' required to justify discrimination which infringes on
fundamental rights") (Douglas, J., dissenting). While Supreme Court
precedent bars this Court from holding that all indigent litigants
have a due process right to proceed IFP, Floyd makes the point here
to preserve it. '

23






fﬁndamentai sﬁbstantive rights not‘erplicitiin the>Constitution1
include the right to travel, id. 619 F. Supp. at 275 (citing U.S.
V} Guest, 383 U.S. 745 (1966)), the freedcm'to choose and pursue a
career, id. (citing Mever v. Nebraska, 262 U.S. 390, 399 (1923)),
Vthe‘right to vote,rBurdick V. Tekushi) 504UUtS. 428 (1992), and
those intereets associated with‘familial relationshipe. Griswold
:.v.“ggvnnecti‘cut, 381 U.S. 479 (1965). | |
| While a "right ef access" is hct specifically‘mentioned ih the -
Ccnstitution,’ due process will pretect tthoee "unenumerated"
liberties thet‘are so rooted in the traditionS’endicthCience of
eurxpeopie-as to be’ranked fundamental;JQriswglé;i38i U;S.‘at 487
(01ting nxder v. Massachusetts, 291 U.S;‘§7,‘105‘(1934)). "The
'1nqu1ry lS whether a right involved is of such a character that it
‘Caﬁhot‘be denied without violating those fundamentel principles of
rliherty and justice which lie at the base of all our civil and
’ political institutions. Griswold, 381 U;SJ at 493 (Citing Powell
v Algb'ama‘, 287 U.S. 45, 67 (1532)). | |
Supreme Court decieions have identified three'main-principles

underlying a fundamental right ofgaccese.\lLike the right to vote,

the right to file actions is fundamental hecause it'is the means by
iwhich all other rights are preserVed. Mggg;;hx_ié_méﬁiggg, 503

U.S. 153 (1992) (citing Yick Wo v. Hopkins, 118 U.S. 356, 370
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(1886)); accord Chambers v. Baltiﬁore and Ohio Railrdad, 207 U.S;
132, 146-47‘ (1907)(ﬁIn. an organized society, it 'is the right
‘coﬁserﬁative of all other'rights"). While privéte structuring of
iindividual‘relationships and repair of théir breach is'encouraged,
the formal judiciallprocess is paraﬁount. Boddie v.‘Connecticut,
1401 U.S. at 375. :

Second,»the right to file an.actidn is the'quid pfo quo for
which the citizens of "free government" have bargained iﬁ return
for giving up a natural right to self help. "The‘right to sue and

defend in the courts is the alternative of forcé. In an organized

society, it ... lies at the»foundation of orderly goﬁernment.“
Chambers, 207 U.S. at 148. "[I]t is this injection of the rule of

law thét allows sociéty to reap the benefits of rejecting what
’ politicél theorists call the ‘'state of natufe.'ﬁ Boddie, 461 U.S.
at 375; seg also Midhelman, Part I at 534. |

Finally, a right of access legitimizes thé state's monopoly
over the judiciallsystem. "Without  the guaraniee that one may not
be depri;ed of his rights, neither 1iberty nor property,'without
‘due process of law, the State's monopoly over techniques for
binding conflict resolution could hardly be said to be acceptable

under our scheme of things." Boddie 401 U.S. at 375. See also

Little, 452 U.S. at 12 (where state is inextricably involved in
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litigation and responsible for imbalance betwéen the parties,.it
violates due process to require father tb pay coét ofyblbod test) .

~ The right to institﬁte and maintain an adtion against thé
government is fundamental. The'"fundamentainess".of the right of
access has beeh defined beétjin those .cases interpreting the scoﬁe
of thé'privileges and immunities clause éf the.Fourtﬁ Amendment .
.fhg core case, to‘which the Supreme’Court has often citedS, "is
Corfiel V. r‘el . 6‘Fea. Cas;‘page’54é,(Cir.{Ct. E;D{!Penn.
i823): |

The inquiry is, what are the privileges and
immunities of citizens in the several states?
We feel no hesitation in confining these
expressions to those privileges and immunities
which- are, in their nature, fundamental;
which belong, of right, to the citizens of all
free governments; and which have at all times,
‘been enjoyed by the citizens ... from the time
of their becoming free, independent, and
sovereign ... They may, ‘however, be all
comprehended under the following general
heads: Protection by the government; the
enjoyment of life and liberty, with the right
to acquire and possess property of every kind,
and to pursue and obtain happiness and safety
‘ the right ... to pass through or reside in
any other state ... to claim the benefit of
the writ of habeas corpus; [and the right] to
institute and maintain actions of any kind
may be mentioned as ... clearly embraced by
the general description of privileges deemed

§ See, .g., Blake v. McClung, 172 U.S. 239, 257 (1898) ;
Chambers v. Bgltlmgre & Ohio R.R., 207 U.S. 142, 155 (1907).
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to be fundamental ... to which may be added,
the elective franchisel.]
Id. at 552 (emphasis added).

This right of access is most imporﬁant when a civil‘litigant
seeks redress against the government. Here, unliké.in Boddie, it
is the adverse party that has an absolute monopoly over the
techniques for binding conflict resolution. Thus, not only is the
government in control of the forum in which Floyd ﬁust bring her
‘action, it is also her adversary in that action. It has no
incentive to negotiate or settle her claim if it can effectively
keep her from filing suit. See Michelman, Part I at 1179. And,
unlike Boddie, where divorce 1litigants faced no statuﬁe of
-limitations, delay in civil lawsuits against the United States will
forever defeat viable claims.

For all these reasons, due process fdrbids imposing a filing
fee on an indigent litigant with a federal cause of action against
the United States.

IXII. PRINCIPLES OF EQUAL PROTECTION PRECLUDE PERMITTING iNDIGENT

PRISONERS, BUT NOT INDIGENT NON-PRISONERS, TO PROCEED IN FORMA
PAUPERIS. ‘

a. Even Under The Most Deferential Test, The PLRA Amendments
To § 1915 (a) (1) Violate Equal Protection, Because There
Is No Rational Basis For Treating Indigent Non-Prisoners
Less Favorably Than Indigent Prisoners.






Principles of equal'protection apply to the United States'

thrdugh theFifth-Amendment'e due proceserclause. Bolling v.
Sharpe, 349 U.S. 497, 499-500 (1954$(even though fourteenth
' Amendment equal protection-clause has no counterpert applicatle to
the United Statee, Court will_apply:its reasoning and analysis
thtoﬁgh .the Fifth Amendment's due 'proeess .clause) .’ Equal
tprotectionprohibits governmental "intentiena[i] diScriminat[ion]

. because of membership in a protected class." LRL Properties v.

Portage Metro Housing Authority, 55 F. 3d 1097, 1111 (6th Cir.

'1995) (quoting Henry v. Metropolitan Sewer District, 922 F. 2d 332,

341 (6th Cir. 1990’). -Intent to discriminate against a disfavored
class can be established by showing that a law createe the class
‘“en its face“.‘ International Union, UAW v,‘gohnson ant;‘glsl Inc.,
499 U;S. 187, 199 (1991); see Copeland v.'MachUIis; 57 F.3d 476,
1 480-81 (6th Cir. ‘1995f‘ (equal protegtion requiree\ proof of
.di8criminatqry intent, not jnst disparete impact). |

If the Court construes § 1915(a) (1), as amended by the PLRA,

7The Court has directed counsel to address whether the
‘disparate treatment of indigent prisoners and indigent non-
prisoners violates the equal protection clause of the Fourteenth
" Amendment. Because Floyd's case involves the unconstitutionality

of a federal statute's limits on access to the federal courts in

litigation against the federal government, her equal protection
claim arises under the Fifth Amendment. ' ’
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to permit ohly indigent prisoners, but not indigent non-prisoners,

"to‘proceed IFP, the statute will create, and mandate disparate

treatmentlof, two classes. The,intenticnal disparateitreatment of t

indigent prisoners and indigent non-prisoners must then be
'esubjected to equal‘prctection scrutiny;
To survive scrutiny, disparate treatment of protected classes®

must;"'rationally.furthe[r]' a legitimate [Qovernmental]‘purPOSe{"

. Doe v. Wigginton, 21 F.3d 733, 739 f(sth Cir. 1994) (quoting san’

PAn;onlo Independent School Dlstrlct V. Rogrlguez, 411 U.s. 1, 17

‘(1973)), unless 1t 31ngles out a suspect class or 1mp1nges upon a
fundamental right. See Romer v. FEvans, 116 S Ct. 1620,,1628
(1996) ("if a law neither burdens a fundamental right nor targets a

suspect class, we will uphold the legislative classification so

- long as it bears a rational relation to scmenlegitimate end") ;

Eas‘tmagu Universitz of Michiga‘n, 30 F.3d: 670, 672 (6th Cir.
‘t19945(apply1ng ratlcnal ‘basgis scrutlny.to non- suspect class)

In § III(B), PP- 31-32, Floyd argues that §1915(a)(1),‘as

amended by the PLRA, is'subject to helghtened scrutlny because it

“impairs her fundamental right of access to the courts. But even if

8Equal protection bars discrimination against groups, or -

,classes, not unfairness to individuals. Booher v. United Postal
Service, 843 F.2d 943, 944 (6th Cir. 1988); Joyce v. Mauromatis,
783 F.2d _56, 57 (6th Cir. 1986). ' : ' .






" the-amended statute is subject to the déferentiél "rational basis"
ireviéw, it fluhks that test. Simply put, there is nd "legitimate
 [96§ernmen;a1j purpose" which §‘i915(a5(1),'as amehaéd, "rationally
further[s],“ Wigginton; 21 F;“3d at 739, by treatiﬁg indigént non-
- prisoners worge than indigent priséhers;' ” |
Congreés was clear ab6ut itsvpurpose in amending § 1915(a) (1) :
it wantéd~to deﬁer prisoner suits, which it deemed:to be too
plentiful, too easy and too frivolous. See S§I, pp; 7-15. As
. Senator Dole, who sponsored two vérsions oflthé bill, put it( "when
.prisoners know that‘they will have to pay thesé}COSts ... they will
beb}ess inclined to file a lawsuit in the‘firét place." 141 Cong.
Rec. 87525 (daily ed. May 25, 1995). Senétor Hatch;vwho sponsored
ahother versioh, claimed that "frivolous prisoner 'suits are
reaching crisis proportions;" Senate Judiciary Committeé Hearing
on;Prigon Reform, iO4th'Cong., 1st éess..(July 27, 1995).
Assuming that this governmental purpose is‘legitimate, it is
ﬁot rationally furthered by favoring indigent prisoners over
- indigent non—prisoners. But the statute'doés‘jUSt that. It
eliminates IFP status for all indigent non-prisoners, but allows
indigent prisoners to pay filing fees in\installments.‘ Because -
this aoes not rationally further Congress's articulated ﬁurpoée, it

cannot justify the disparate treatment afforded indigent non-
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prisoners.

Nor does the amended IFP statute rationally further any other
legitimate governmental purpose. First, Congress sﬁggested no
other purpose; its sole purpose was to deter £frivolous prisoner
lawsuits. Nor -- especially in light of Congress's trué purpose --
can Floyd even conceive of a legitimate governmental purpose in
disfavoring indigent non-prisoners to benefit prisoneré.9 For
these reasons, § 1915(a) (1), as amended by the PLRA, deprives Floyd
of her Fifth Amendment equal protection rights, even under rational
basis feview.

B. The Statute Is Subject To, And Fails To Meet, Strict
Scrutiny.

Moreover, § 1915(a) (1), as amended by the PLRA, 1is
subject to heightened scrutiny. Statutes which classify groups in
terms of their exercise of fundamental rights are subject to strict

scrutiny. Romer, 116 S. Ct. at 1628!° And, a detailed in § II(B),

°If the United States is able to articulate such a purpose,
Floyd will address it in her reply brief.

19gtatutes which classify on the basis of "suspect" classes
such as race or national origin are also subject to strict
scrutiny. Johnson Controls, 499 U.S. at 199. Those classifying on
the basis of gender are subject to intermediate scrutiny, which
requires the governments to establish an "exceedingly persuasive
justification" for that classification. United States v. Virginia,
116 S. Ct. 2264, 2271 (1996) (citing Mississippi Univ. for Women V.
Hogan, 458 U.S. 718, 724 (1982)).
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pp. 17-27, Floyd enjoys a fundamental riéht of access to the
courts. - Theb amended IFP statute’ cléssifies grbupé V(i_ndigent
- prisoners a.nd‘ill'ldiger\lt non-prisoners) in terms’of their exercisé of
'ﬁhat' fundamental right -- thaﬁ }is’, whether they séekb to file
federal lawsuits or appeals. étrict scrutiriy requires -iegislation -
to sexve a coihpelling govérnmental purpose and be‘narzi:o‘wly tailored
to échieve that ‘purpose. Lyng V. astillo,k 477‘>U.,S_.' 635, 638
(1986) ; Citz"Aof Cleburne V. Cléburne Living‘ . Ctr., 473 U.S; 432,
440 (11985); Massachusetts Bd. of Retirement V. 'kMurgila", 427 U.S.
 307, 312-13 (1976); San An;onio-Indép.‘ Sch. Dvistb. v Rgdriggez,

411 U.S. 1, 16-17 (1973).  And for the same reason that the
classification cannot survive rational basis review, it cannot

survive strict scrutiny.






CONCLUSION~

;For these :easons, the Court shpuld cdnstrue 28 U.S.C.A; §
191S(a)(1)(West Supp. 1996), as amended by the éLRA,_sﬁill to
permit indigént nbn-prisonérs to proéeed in forma paﬁperis. In the
~alternative, the Court should hold that Fed. R..App. P. 28 permits,
and the Fifth Amendment'é duefpr0cess clause requireé, courts to
aiiow litigants againstythé’United Statesjto.prdéeed‘in forma
jpaﬁperis. Finally, in the"alternativey thé Court"shou1d>hold that
the amended IFP statute violates indigeh# nbn-prisoners; right to

_equal‘protection and thus is unconstititutiénal.»
'qu all §r any of these reasons, the‘Coﬁrt should reach the
merits of Dorothy Floyd's applicaﬁioﬁ to prdceed\bn appeal iﬁ f;rma

pauperis.
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David A. Friedman
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812 Marion E. Taylor Building

Louisville, Kentucky 40202

(502) 589-5760 : '

Attorneys for Appellant

* Counsel . express their  appreciation to Matthew Grant, a »

University of Louisville law student, for his Significant
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IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 96-3991

DOROTHY FLOYD,
Plaintiff-Appellant,
V.

UNITED STATES POSTAL SERVICE;
DONALD HARANTS, Postmaster,

Defendants-Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

RESPONSIVE BRIEF FOR THE APPELLEES ON THE
PRISON LITIGATION REFORM ACT

1. As plaintiff’s brief makes clear, both siaes agree on -
the answer to the first question posed by this Court in this
case:. Section 804 of the Prison Litigation Reform Act of 1996,
Pub. L. 104-134, Title VIII, 110 Stat. 1321 (the "PLRA"), does
not withdraw the ability of indigent non-prisoners to proceed in
forma pauperis under 28 U.S.C. § 1915.

Plaintiff recognizes that the relevant statutory language --
which refers td "a person who submits an affidavit that includes
a statement of all assets guch prisoner possesses;" 28 U.S.C.A.
§'1915(a) (West Supp. 1996) (emphasis added) -- presents "inher-
ent ambiguities." Floyd Br. 9. As she explains, while if is
possible to read the term "prisoner" to modify the term "person,"
"so as to exclude non-prisoners from the statuté" (Floyd Br. 8),

that is not the only possible reading; the statute can also be






interpreted to mean that "only prisoners are required to submit
affidavits listing their assets." Floyd Br. 9. _

In this case, the PLRA’s legislative history clearly demoh—
strates that Congress’s attention was directed to deterring in
‘forma pauperis lawsuits instituted by prisoners, and not in
limiting such suits by non-prisoners. See Floyd Br. 11-15; Gov't
Br. 18-19. Plaintiff thus correctly concludes that interpreting
the statute to require only prisonefs to submit asset statements

"fits most comfortably with Congressional intent to control and

discourage prisoner lawsuits." Floyd Br. 15 (emphasis in ori-
ginal). It also comportsbwith the well-settled canon of con-

struction disfavoring repeals by implication. Seé, e.g., United
States v. United.Continental Tuna Corp., 425 U.S. 164; 168
(1976) .Y So interpreted,-ZB_U.S.C § 1915, even as amended, con-
tinues to provide the federal courts with the authority to permit

indigent non-prisoners to proceed in forma pauperis.’

lplaintiff also contends (Floyd Br. 13-14) that this Court
should construe the statute not to repeal in forma pauperis auth-
ority for non-prisoners in order to avoid constitutional problems
that would be associated with a contrary interpretation. See,
e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. &
Constr. Trades Council, 485 U.S. 568, 575 (1988); Eubanks v.
Wilkinson, 937 F.2d 1118, 1122 (6th Cir. 1991). However, al-
though Congress has not done so, there would be no constitutional
impediment to its withdrawing in forma pauperis authority under
28 U.S.C. § 1915 for non-prisoners alone. See Gov’'t Br. 33-35,
38-39; pp. 4-9 infra. This canon of construction is therefore
inapplicable.

; 2 Contrary to plaintiff’s statement (Floyd Br. 15 n.4), the
Second Circuit in Leonard v. Lacy, 88 F.3d 181 (2d Cir. 1996),
did not suggest that 28 U.S.C. § 1915(a) should be read to impose
the assets.statement requirement on all persons applying for in
forma pauperis status. The opinion in Leonard simply noted the
. (continued...)






2. Because the authority for non-prisoners to proceed in
forma pauperis under 28 U.S.C. § 1915 has not been repealéd,
there‘is_no need for this Court to address the question of whe-
ther there might be additional sources of in forma pauperis
authority available to the federal courts. Nonetheless, as we
pointed out in our opening brief (Gov’t Br. 28-32), while the

federal courts have no inherent power to waive statutorily-im-

posed filing fees, there are a number of enactments that provide

the courts with the authority to grant in forma pauperis status
outside the confines of 28 U.S.C. § 1915. See, e.g9., 42 U.S.C. §
2000e-5(f) .

Plaintiff contends that Fed. R. App. P. 24 provide the fed—
eral courts with an additional grant of authority to permit in
forma pauperis proceedings by indigent non-prisoners. Floyd Br.

16-17. But as the Advisory Committee Notes make clear, Fed. R.

?(...continued)
grammatical ambiguity in amended section 1915(a) by placing the
bracketed term "sic" after the appearance of the word "prisoner"
in reprinting the statutory phrase describing the assets state-
ment requirement. See Floyd Br. 16 n.4 (quotlng 88 F.3d at 183).
Because Leonard involved an in forma pauperis application by a
prisoner, the Second Circuit had no occasion to address the
effect of the amended language on suits by non-prisoners.

3 In our opening brief, we observed that while the amount of
the fee for commencing a civil action in district court is gen-
erally set at $120, see 28 U.S.C. § 1914(a), the fees in the
courts of appeals are simply requlred to be "reasonable and uni-
form," 28 U.S.C. § 1913, and those in the Supreme Court are set
by its clerk without spec1f1c limitation. 28 U.S.C. § 1911. See
Gov’t Br. at 27-28. We should also have noted that the district
courts are addltlonally entitled by statute to a fee of $5 upon
the filing of a notice of appeal or an appllcatlon for appeal, or
‘upon the allowance of an appeal or certiorari. 28 U.S.C. § 1917.
See Leonard, 88 F.3d at 186.






App. P. 24 implements 28 U.S.C. § 1915; it is not meant to oper;

ate independently of that statute. See 1967 Note to Fed[ R. App.

P. 24(a) (observing that "[a]Juthority to allow prosecution of an

appeal in forma pauperis is vested in ’ [alny court of the United
States by 28 U.S.C. § 1915(a)’"). Thus, if Congress had in fact
repealed 28 U.S.C. § 1915 with regard to non-prisoners, Fed. R.
App. P. 24 wbuld be limited to the same extent. As plaintiff
concedes (Floyd Br. 16-17), "Congress' plenary power to statu-
torily supersede. procedural ruleé" is beyond dispute.*

3. There is also no need to consider whether there would be
any cbnstiﬁutional impediment to repealing 28 U.S.C. § 1915 for
nqn-prisoners but not for prisoners, because no such‘repeal has
been effected.

a. Nonetheless, plaintiff contends that eliminating her
ability to proceed in forma pauperis against the federal govern-

ment for wrongful termination would deprive her of the hearing to

which she is entitled as a matter of constitutional due process.

Floyd Br. 17-21. It is settled, however, that due process does
not invariably require a judicial hearing when the government
deprives a person of a protected propert& interest.

As plaintiff acknowledgeé, the Fifth Amendment’s due process
clause simply requires government to afford persons being depriv-

ed of a protected interest "the opportunity to be heard at a

¢ In addition, Fed. R. App. P. 24 only governs in forma
pauperis proceedings in the federal courts of appeals. See Fed.
R. App. P. 1 (scope of rules). Rule 24 therefore has no applica-
tion to in forma pauperis proceedings in district court.
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meaningful time and in a meaningful manner." Floyd Br. 17 (cit-
ing Mathews v. Eldridge, 424 U.S. 319 (1976)). "The formality
and procedural prerequisites for the hearing can vary, depending
upon the importance of the interésts involved and the nature‘of
thé‘subsequent proceedings." Boddie v. Cbnnecticut, 401 U.S. 371
378 (1971), quoted in‘Cleveland Bd. of Educ. V. Loudermill, 470
U.S. 532, 545 (1985). See Cfemeans v. City of Roseviiie, 861
F.2d 878, 882 (e6th Cir. 1988), cert. denied, 490 U.S. 1066
(1989) . |

In particular, as the Supreme Cburt made.clear ih Ortweih V.
Schwab, 410 U.S. 656 (1973), due process does not generally
prohibit a filing fee requirement.prior to obtaining judicial
review of agency action, even if such a requirement might wholly
foreclose indigent persons from obtaining'such'review. Ortwein
upheld Oregon’s $25 appellaté court filing fee as applied to in-
digent litigants seeking judicial review of stéte determinations
to reduce their welfare benefits. Because the state determina-
tions were reviewable only in the state appellate courts, 410
U.S. at 658, the filing fee amounted to a condition on all judi-
cial review of the state agency determinations. The Court none-
theless'held,that the indigent litigants "were not denied due pro-
cess" simply because they could not afford the.feé required to
obtain review of the agency decisions by the courts. Id. at

661.°

5 plaintiff cites Rankin v. Independent Schl. Dist. No. I-3,
' 876 F.2d 838, 840 (10th Cir. 1989), cert. denied, 498 U.S. 1068
(continued...)






Plaintiff attempts to distinguish Ortwein on the ground that
the litigants in that case had been "afforded a post-deprivation
hearing comporting with due process" by the state agencies in mak-
ing their adverse determination. Floyd Br.‘23. But plaintiff
also has the opportunity to obtain a due process hearing. As the
district court recognized (D.E. 4, at 2-3), most federal employ-
ees -- including many Postai Service employees -- are entitled to
a heariﬁg before being removed from their jobs, see 5'U.S.C. §
7513 (b), and they may appeal any such decision to the Merit Sys-
tems Protection Board ("MSPB"), see id. § 7513(d), with judicial
review generally in the Federal Circuit. Id. § 7703. See id. §
7511 (a) (1) (B) (ii); id. § 7511(b) (8); 39 U.S.C. § 1005(a) (4) (A) .

Most other postal employees -- including plaintiff -- are
covered by collective bargaining agreements with the Postal Serv-
ice which permits employees to appeal their removal administra-
tively by way of grievance, and allows their unions to seek
arbitration on the employee’s behalf. In this case, we are in-
formed, plaintiff has taken advantage of her grievance rights
under the applicable collectivé bargaining agreement, and the
matter has gone to arbitration. (A copy of the scheduling order

is attached to this brief.) The arbitration hearing, which began

5(...continued) ' :
(1991), for the proposition that "[slhe is deprived of due pro-
cess when she is required to pay for her opportunity to be
heard." Floyd Br. 20. But Rankin invalidated a state rule
requiring discharged teachers to bear half the costs of their
initial hearings at the administrative level. 876 F.2d at 839.
The decision has no bearing on the issue of whether due process
precludes a reasonable filing fee as a condition of obtaining a
subsequent judicial hearing.






last week, is scheduled to be completed by November 19. The com-
prehensive scheme négotiéted between the Postal Service and plain-
tiff’s union, which gives employees the right to file grievances

and the opportunity to.seek arbitration, unquestionably satisfies

the dictates of due process. Winston v. United States Postal

Service, 585 F.2d 198, 209-210 (7th Cir. 1978).°

Relying on Logan v. Zimmerman Brush Co., 455 U.S. 422

(1982), plaintiff also contends that she has "a protected pro-
perty interest in her right to use adjudicatory procedures, " of
which she would be deprived if Congress eliminated her ability to
obtain a waiver of the filing fee requirement. Floyd Br. 19-20.
But Logan involved a situation in which plaintiff’s cause of .ac-
tion had been terminated because of failures on the part of state
officials. See 455 U.S. at 424. Nothihg in the decision, the
Court emphasized, "entitles every civil litigant to a hearing on
the merits in every case." 455 U.S. at 437. Indeed, the Court
stated expressly that government "may erect reasonable procedural
requirements for triggering the right‘to an adjudication, be they

statutes of limitation * * * , or, in an appropriate case, filing

fees." Ibid. (emphasis added) (citing United States v. Kras, 409

U.S. 434 (1973). Thus, Logan in no way supports plaintiff’s con-

¢ The district court’s suggestion (D.E. 4, at 2-3) that
plaintiff was entitled to challenge her dismissal before the MSPB
and, if dissatisfied, file an appeal with the Federal Circuit,
was incorrect. It is settled that Postal Service employees in
plaintiff’s position are limited to their collective bargaining
rights; so far as the civil service laws are concerned, they are
generally not entitled to judicial review of their discharge from
employment at all. Yokum v. United States Postal Sexvice, 877
F.2d 276, 279-81 (4th Cir. 1989) (collecting cases).
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tention that she has a fuﬁdamental right of access to the courts
that cannot be overridden by a reasoﬁable filing fee require-
ment.” | ) |

b. Finally, plaintiff confends that it would violate equal
protection for Congress to withdraw in forma pauperis authority
unider 28 U.S.C. § 1915 for non-pfisoners alone, because "there is
no rational basis for treating indigent non-prisoners less favor-
ably than indigent prisoners." Fléyd Br. 27.%

We agree with plaintiff that Congress in the PLRA sought to
"deter prisoner suits, which it deemed to be too plentiful, too
easy, and too frivolous." Floyd Br. 30. As we have explained,
Congress'é evident concern with abuse of‘in forma pauperis pro-

ceedings by prisoners, not non-prisoners, provides a strong basis

7 In this case, moreover, plaintiff seeks to recover damages
as a result of her termination. But there is plainly no consti-
tutional right to bring such a damages suit against the federal
government, which can be sued for damages only if it has waived
its sovereign immunity. Loeffler v. Frank, 486 U.S. 549, 554 ‘
(1988) ; United States v. Testan, 424 U.S. 392, 399 (1976); McGin-
ness v. United States Internal Revenue Service, 90 F.3d 143, 145
(6th Cir. 1996); Young v. United States, 71 F.3d 1238, 1244 (éth
Cir. 1995). It is difficult to see how plaintiff’s due process
rights can be violated by the obstacle a filing fee might pose to
her damages suit if she has no constitutional right to sue the
federal government for damages in the first place. See Ortwein,
410 U.S. at 660 (noting, in upholding the constitutionality of an
appellate filing fee, that due process does not require an
appellate system at all).

; 8 plaintiff also contends that any such repeal of in forma
pauperis authority for non-prisoners should be subject to strict
equal protection scrutiny because it would have an adverse impact
on her "fundamental right of access to the courts." Floyd Br. at
32. But as we have explained (Gov’t Br. 38), there is no such
fundamental right in civil litigation for non-prisoners. See
generally Ortwein v. Schwab, 410 U.S. 656 (1973); United States
v. Kras, 409 U.S. 434 (1973). . ' E ,






for this Court to conclude that the PLRA did not withdraw in
forma pauperis authority under 28 U.S.C. § 1915 for persons who
are not incarcerated in prison. See Gov’t Br. 18-19.

The fact thgt the PLRA.places greater restrictions on pri-
soner in forma pauperis suits does not mean, however, that it
would be irrational for Congress to determine that prisoners
should be able to sue in forma pauperis in situations where non-
prisoners cannot. As we explainéd in~our‘ééening brief (Gov’t
Br. 38-39), there are obvious differehces between prisoners and
non-prisoners, and the cases have recognized that the two groups
are not similarly situated with respect to their right to access

the courts. See, e.d., Lewis v. Casey, 116 S. Ct. 2174, 2179-81

(1996) .

It is well settled that Congress need not "actually articu-
late at any time the purpose or rationale supporting its classi-
fication." Heller v. Doe, 509 U.S. 312, 320 (1993) (citing
Nordlinger v. Hahn, 505 U.S. 1, iS (1992)). Instead, a legis-
lative classification must be upheld if there is "any reasonably
conceivable state of facts that could.provide a rational basis
for the classification." Heller, 509 U.S. at 320 (quoting ECC v.
Beach Communications, Inc., 508 U.S. 307, 313 (1993)). Here,
there are sufficient differences between prisoners and non-pri-
soners with regard to in forma pauperis litigation that Congress
could have, consistent with equal protection principles,'with—

drawn in forma pauperis authority under 28 U.S.C. § 1915 from

non-prisonérs while regulating but not eliminating such authority






for prisoners. However, because Congress did not in fact with-
draw that authority for noh—prisoners, there is no need for this
Court to reach this issue.
CONCLUSION

For the foregoing reasons, as well as those set forth in our
opening brief, this Court should conclude that the Prison Litiga-
tion Reform Act of 1996 has not withdrawn the authority of the
federal courts to permit indigent non-prisoners to proceed in
forma pauperis under 28 U.S.C.  § 1915, and should decline to
address the second and third questions posed to counsel.

Respectfully submitted,

FRANK W. HUNGER
Assistant Attorney General

EMILY M. SWEENEY
United States Attorne

BARBARA L. HERWIG

plilate Staff
Civil Division, Room 3343

U.S. Department of Justice
950 Pennsylvania Ave., N.W.
Washington, D.C. 20530-0001

NOVEMBER 1996
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STATEMENT IN SUPPORT OF ORAL ARGUMENT

Pursuant to Rule 9(d) of the Rules of the United States
Court of Appeals for the Sixth Circuit, the appellant, Dorothy
Floyd, respectfully requests oral argument‘inlthis case. The
case involves novel and important issues. The Court must
interpret newly enacted federal legislation and may have to gauge
the legislation's constitutionality. The Court's decision also
is 1likely to have far-reaching impact on all indigent nonf

prisoner litigants.
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STATEMENT OF SUBJECT MATTER AND APPELLATE JURISDICTION

Jurisdiction in the district court may'have been based on 28
U.s.cC. §1331( which confers original district court jurisdiction
over federal questions, in that thé‘complaint may be construed to
allege emplo?ment discrimination on the basis of disability,
retaliation for protected speech, or discharge Without due process.
See 42 U.S.C. §§ 12101-12213 (Americans with Disabilities Act,
prohibiting disability discrimination); U.S. Const., amend. I
(speech); U.S. Const., amend. V (due process).! The distriéﬁ court
entered its opinion and final judgment of aismissal on July 22,
1996. R.4: Memorandum of Opinion and Order; R.5: Judgment. The
-appellant tendered her timely noticé of appeal, and motion to
proceed on appeal in forma pauperis, on August 30, 1996. R.8:
Notice of Appeal. This Court has appellate jurisdiction under 28
U.S.C. 81291, because this is an appeal from a final order

disposing of all claims.

The pleadings below do not articulate the federal
jurisdictional basis. In any event, the Court has directed counsel
not to address the underlying merits of the case. Order, October
16, 1996 (Merritt, C.J.). '
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STATEMENT OF ISSUES

1. Iﬁ light of the Prison'Litigatioaneform Act of 1996, are
‘indigent non-prisoners not allowed to proceed in forma pauperis
under 28 U.S.C.A. § 1915(a)(1)kWest Sﬁpp. 1996), or do traditional
statutory construction rules and the PRLA's legislative history
reflect that indigent non-prisoners may still proceed in forma
pauperis under 28 U.S.C.A. § 1915(a) (1) (West Supp. 1996)?

2. If an indigent non-prisoner is no longer permitted to
proceed in fofma pauperis under.28 U.S.C.A. § 1915(a) (1) (West Supp.
1996), do the United States courts have the inherent power or some
other source of authority to permit indigent non-prisoners to
proceed in forma pauperis?

3.  If the United States courts do not have the authority to
permit indigent noﬁ-prisoners to proceed in forma pauperis, is it
" a violation of the Fifth Amendment to thev United States
Constitution to deny an indigent non-prisoner the right to proceed
in forma pauperis, while permitting indigent prisoners that right

under 28 U.S.C.A. § 1915(a) (1) (West Supp. 1996)°?
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STATEMENT OF THE CASE

I. NATURE OF THE CASE, COURSE OF PROCEEDINGS AND DISPOSITION
BELOW

This is an action by a former postal worker, Dorothy Floyd
(Floyd), challenging employment decisions and processes of the
United States Postal Service and Postmaster Donald Harants
(collectively the United States). Floyd tendered her pro se
complaint, amended complaint and application to proceed in forma
pauperis on June 17, 1996. On July 22,v1996, the United States
District Court for the Northern District of Ohio entered its
memorandum opinion and order dismissing Floyd's complaint as
frivolous under 28 U.S.C. § 1915(e), and entered its final judgment
of dismissal. R.4: Memorandum Opinion and Order; R.5: Judgment.
On August 30, 1996, Floyd tendered her timely notice of appeal and
application to proceed on appeal in forma pauperis. R.8: Notice
of Appeal.

II. STATEMENT OF FACTS?

Floyd worked for the United States Postal Service for 28

years. She was removed from her position, but won reinstatement

2p1l facts recited here have been gleaned from Floyd's
handwritten pro se complaint and amended complaint. See also n.1l
(Court ordered counsel not to address underlying merits of case).

4
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through arbitration on September 8, 1994. On February 17, 1995,
the Postal Service again removed Floyd from her job, allegedly
because of mental illness. The Postal Service refused to place
Floyd on administrative leave, failed to otherwise accommodate her
disability, and retaliated against her for winning her arbitration

case.

SUMMARY OF ARGUMENT

Floyd advances three arguments in support of her entitlement
to proceed in forma pauperis. First, indigent non-prisoners may
still proceed in forma pauperis under 28 U.S.C.A. § 1915(a) (1) (West
Supp. 1996), using traditional statutory construction rules. The
amended statutory text is ambiguous in its conflicting use of
"person" and "prisoner". That textual ambiguity makes resort to
legislative history proper. And the legislative history teflects
no intent to eliminate, reduce, or otherwise affec; IFP status for
non-prisoners. Because the amended IFP statute can be construed
not to éhange indigent non-prisoners' entitlement to proceed IFP
(and because a contrary construction will render § 1915(a) (1) (West
Supp. 1996) unconstitutional), this Court should so construe it.

Second, if the amendments to § 19i5(a)(i)(West Supp. 1996)
permit only non-prisoners to proceed in forma pauperis, two other

5
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sources of authority permit_;he Cburt{to granﬁ borothy FloYd!é IFP'
.application.‘ The explicit text of Fea. R. App; P. 24 permits
indigént litigants to-proceea withoutibaying feeé; thét rﬁle is
‘ﬁntéthered‘to § 1915(a) (1) (West Supp; 1956))V~Mor¢§vér,.Floyd has
“a fundamental righﬁ of access to the céurts to éhailenge unlawful
or unCOnstitutional governmenta1 action, and is‘abéolﬁtelylentitled
ﬁb‘a pOSt-deprivation hearing.tQ_challenge‘tﬁe govéinmentfs adverse
employment decisions. The Fifth‘AmendMent;s due process clause
‘therefore protects her right to ﬁroéeed ih‘forma pauéeris.

: fhird, if § 1915(a)(1)(Wést-Supp;:1996), éébamended,_permits
'igdigent prisoners,lﬁut th‘indigent_non-priséneré, to proceed IFP,
| thé‘ statute vioiateg Floyd's right to gqﬁaiA‘pfétectionn - The
statﬁte:fluhks‘éven‘the most deferéntial téSt, "rational bésis"
review,-because there is no ratidnal basié fo:ztfeating indigent
ﬁén;prisbners less favorably than indiéeﬁfbéfisdners_(particularly
as a means of deterring excessive and'frivoloﬁs-prisdﬁer‘lawsuits).
And since ﬁhe amendgd statute impinges upon a fuhdamentalvright -
the right of access.to the courts ;-”it’is-éubject.to,and fails
sfrict‘scrutiny. |

For these reasons, the Court should" réagh -the herits _of'

Eioyd's application to préceed on appeal in forma paﬁperis.
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ARGUMENT

I. INDIGENT NON-PRISONERS MAY STILL PROCEED IN FORMA PAUPERIS
UNDER 28 U.S.C.A. § 1915(a) (1) (West Supp. 1996).

A, Traditional Statutory Construction Rules Reflect That
Indigent Non-Prigoners May Proceed In Forma Pauperis.

1. The statute's awkward grammatical construct and
inconsistent use of nouns renders it ambiguous,

thus making resort to legislative history proper.

Title 28, section 1915 of the United States Code, commonly
called the in forma pauperis (IFP) statute, grants the federal
judiciary authority to waive the prepayment of fees for persons
making an adequate showing of poverty. 28 U.S.C.A. § 1915 (West
Supp. 1996). The Prison Litigation Reform Act substantially
modified section 1915. See Omnibus Consolidated Rescissions and
Appropriations Act of 1996, Pub. L. 104-134, tit. VIII, 110 Stat.
1321 (1996) (the PLRA). Among the many revisions to the IFP statute
are those now requiring prisoners bringing a civil action or appeal
from a civil action to pay the fees in full or make scheduled
payments of fees, and barring subsequent IFP petitions from
prisoners after the third dismissal of a claim for frivolousness,
maliciousness or failure to state a legal claim, except under
circumstances constituting “imminent danger of serious physical
injury.” 28 U.S.C.A. § 1915(b) (1), (g) (West Supp. 1996). At

issue in this case is the meaning of section 1915(a) (1) as it
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relates to non-prisoners. The statute reads as follows:
§ 1915. Proceedings in forma pauperis
(a) (1) Subjéct to subsection (b), any court of
the United States may authorize the
commencement, prosecution or defense of any
suit,_action or proceeding, civil or criminal,
or appeal therein, without prepayment of fees
or security therefor, by a person who submits
an affidavit that includes a statement of all
assets such prisoner possesses that the person
~is unable to pay such fees or give security
" therefor. Such affidavit shall state the
nature of the action, defense or appeal and
affiantfs belief that the person is entitled
to redress.
28 U.S.C.A. § 1915(a) (1) (West Supp. 1996).

Statutory construction begins with the law's plain language,
giving meaning to each word. Atlantic States Legal Foundation,
Inc. v. United Musical InStruments, U.S.A., Inc., 61 F.3d 473, 475
(6th Cir. 1995). But section 1915(a) (1) contains inconsistent uses
of “person” and “prisoner.” In seeking to give effect to “person,”
the Court is confronted with the questioni does “prisoner” modify
‘“pérson” so as to exclude non-prisoners from the statute? The
answer is not clear from the text. Careful drafting reflecting
that intent would have substituted “prisoner” for “person” wherever
the later is found. Since the PLRA's amendments to § 1915(a) (1)
retain the noun "person", it may be distinct from "prisoner". But

that leaves the statute grammatically awkward, for "person" becomes
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.the antecedent subject for "prisoner". If’“person“.and "prisoner"
‘_meah‘the same thing, there is no need to use;both.‘:If they meen
different things, the'sentence does‘noﬁ make grammetieal or logical
sense (court may waive fees for "pefseﬁ" who suﬁmite statement of
assets "such prisoner"epossesses). |

o fhe piain text of secﬁioni 1915 suggeste:~three possible
interpretations: (1) “persons” are prisoners throughout secﬁion
*1?15; ;(2) “persons”t include priseners “and allu other natural
pefsens).and ali persone.must submit “affidaQitts] that includ[e]
a statement Qf all assets such [pefsens] possests]; or (3)
§pe;sons" include prisdﬁers and all other ﬁaturel persons, but only
prisoners_afe required ﬁo submit affidayits lieﬁing‘their asseee.
eThe third ‘alfernatife Best comperts iwith 'familiar‘;rules of
~ statutory construction and Congress's clear iﬁtent{

Where a statute poSsesses inherent ambiguities, courts

construe its meaning consistent with the lawmakers’ intent. Greén

i v.’Bogk_LaunQ:z Mach. Co., 490 U.S. 504,’507»(1989)(eourt gives law

‘"the effect which the plain wmeaning of ‘ite“langUage: and the

legislative history require'); id.’at.508‘(because "the text is

ambiguous ... we then seek guidance from 1egis1ative”history and
from the [statute's] overall structure"). See Smith v. Chater,

1996 FED App. 0340P, slip op. at 3-4, n.2 (6th Cir. Qctober 29,

9
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1996) (no need to éonsider pelicy ‘whére "the languége of a
prévision is sufﬁiciently clear in its context:and not at odds with
the 1egislative history")v(qﬁoting Rodriguez v; Qnited States, 480
U.S. 522, 526 (1987)).

Courts must aiso‘avoid'constructibns that render the statute
unconstitutional, United States v. Brown, 25 F.3d 307, 309 (6th
cir.), cert. denied, 115 S.Ct. 640 (1994),  except that courts
cénﬁot rewrite the étatdte, even to avoid gonstitutipﬁal infirmity.
:Vittitow V. Citz of Upper Arlington, 43 F.3d ilOO,«llOG (6th Cir.),
cert. denied, 115 S.Ct. 2276 k1995) (citing Eubanks v. Wilkinson,
537 F.2d 1118 (eth Cir. 1991); for propositioﬁ ﬁhat federal courts
do not rewrite stétutes to create constitutionality).' While only
one provision of a‘domplex statute may be'ambiguoué; the ambiguity
is . résol&ed to give consistency to tﬁe entire statute. See
Greenpeagg Inc. v. Waste Technologies’industries, 9 F.3d 1174, 1179
(6th cir. 1993). Conversely, the vdourt :‘shguld reject
interpretatioﬁs that render other portiéns of the statute
meaningless or superfluous. léé Because a construction of §
inS(a)(l) which permits indigent prisoners, but not indigent non-
priéoners, to proceed IFP, violates equal protection priﬁciéles,
see §III, pgs.‘27-32, this Court should strive to avoid that

construction.
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2, The legislative history shows a clear intent to
limit only prisoners' use of TIFP status.

Before ultimately becoming law in April 1996, the PLRA and the
IFP statute underwent several metamorphoses in the Senate and House
of Representatives. Senator Orrin Hatch iﬁtroduced the first of
several proposals for revising section 1915. He stated that his
bill, Senate Bill 672, “requires that inmates bear at least some of
the cost of initiating litigation, by enabling courts to require
the payment of at least a partial fee, or the payment of court fees
in installments.” 141 Cong. Rec. S$5150 (daily ed. Apr. 4, 1995).
To aid in thé court’s collection efforts, a provision of Senate

Bill 672 required that the prisoner “file (1) an affidavit listing

the prisoner’s assets, and (2) a statement ... specifying the
prisoner’s income and assets during the preceding year.” 1Id. at
S5151.

The next proposal for revising section 1915 appeared in Senate
Bi11‘865, the Prison Litigation Reform Act (PLRA No. 1). S. 865,
104th Cong., 1ist Sess.~(1995). Citing “an alarming explosion in
the number of lawsuits filed by State and Federal prisoners,” PLRA
No. 1 required that prisoﬁers pay the full amount of filing fees in
installments, and submit a “certified copy of the trust fund

statement” from their prison, in addition to the affidavit of
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poverty réquired under the pre-PLRA staﬁute. Id. at § 2(F).
In Séptember 1995, Senator Spencer Abraﬁam in;roduced the
 third attempt‘at section 1915 revisions, Senate Bill‘1275, the
Prisqn Cdnditions‘Litigation Reform Actv(PCLRA); S. 1275, 104th
thg.; ist Sess. (1995). Intending to'ﬁdecrease the number of
frivolous’ciaims filed by priéoners," the‘bill included a‘“thfee
" strikes” proviéioh. barring further IFP petitionsi by' prisoners
-Suffering thé dismiésal of three frivolous or"malicious élaims,
Id. at § 4. The PCLRA did not include the'tfust fund statement
required by previous bills. |

. The next day; Senatof}Robert Dole, ﬁoined'by Senator Abraham,
ihtfoduced the fourtﬁ’attempt at section 1915 reform, Senate Bill
1279,’the.Prison Litigétion Reform Act‘(PLRA_No. 2’. S. 1279,
104th Cong.; 1st Sess.'(1995). This'“new énd improved version of
S; 865" purportedly-built upon Senatof Abfaham's bill. 141 Cdng.
:Rec. S14,413 (daily ed. Sep. 27, 1995). PLRA No. 2 expanded upon
PLRA No. 1, éménding the Civil Rights of Institutionalized.Persons
;Act, 42 U;S.C. § 1997a(c), created a new judicial‘ screeniﬁg
mechanism for dismissing frivolous suits, 28 UfS.C.A.»§ 19iSA, and
-amended § 1915. S. 1279, 104th Cong., 1st Sess. (1995). ‘Thel
revisioné of section 1915 were identical-to those in PLRA No. 1.

When the Conference éommittee reported the Prison.Litigation

12
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Reform Act (PLRA No. 3) to the House and. Senate for final passage,
Zit-revised section'1915(a)(1) by strlking “makes affidavit” and
insertingi“submits an affidavit that inclndes'a.statement of all
assets such prlsoner possesses ., H.R. Rep No l04—378,'104th
, Cong;, 1st Sess., at pg. 167 (1995);g In the conference report
!narrative,i the committeé:vstated. tnat “[S}ection 804 amends 28
U.S.C. 1915 to require the p;ngngr to\list‘all assets when filing
}in forma panperis suits.” id. (emphas1s. added italics in
original) . Presldent Clinton‘ Vetoed H.R.' 2076, an omnibus
v approprlatlons act for flscal year 1996, whlch 1ncluded PLRA No. 3.
995 U S.C.C.A.N. No. 12, D60 (West pam. Feb. 1996), 141 Cong. Rec
H15,166 (H. Doc. No. 104-149). |
President Clinton did not.object‘to'PLRA No;:3 in his veto
message.‘ fLRA No. 3 was reincorporated into.another omnibus
| »appropriations act, H.R. 3019, without revision. HfR. 3019, 104th
Cong | 2nd Sess., § 804 (1996). The bill was enrolled as Pnblic
Law 104-134 and sent to Pre81dent Cllnton, who s1gned the blll 1nto
law on April 26, 1996. Omnibus.Consolldated Rescissions and
bAppropriations’Act of 1996, Pub. L. 104-134, 110 Stat.\l32l (1996) .
To return to the textual-ambiguities: The first alternative
interpretationhsuggested above -- only“"prisoners" are “persons"
for IFP purposes -- poses troublesome equal protection and due

13
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process problems.® See § II, pp. 16-27 (due process), and § iII,
Lpp. 27-32 (equal protection). But the Court can avoid construing
‘the statute as unconstitotional in light of the expressed intent of
Congress in enacting the. Prison Litigation Reform Act. The
legislative history clearly shows that.Congress'was motivated to
‘ act solely to control and discourage frivolous prisoner lawsuits.
_Coﬁgressional outrage over the proliferation of federal prisoner
| lawsuits was so intenée that. Congreés, substituted the phrase
“émeits an affidavit that includes a statement of al1>asseto such

‘prisoner possesses” to ensure that no portion of prisoners’

3 The United States Supreme Court generally
follows a policy of avoiding unnecessary
adjudication of constitutional issues. United
States wv. National Treasurv Emolovees'Union,
115 S.Ct. 1003, 1019 (1995) (citing Ashwander
v. Tennessee Valley Authority, 297 U.S. 288,
341 (1936) (Brandeis, J., concurring))
Justice Brandeis’ most important admonition

- was that the ‘Court will not pass upon a

- constitutional question, although properly

. presented by the record, if ‘there is also
present some other ground upon which the case
may be disposed of.’ Ashwander, 297 U.S. at
347 (Brandeis, J., concurring); see also
Burton v. United States, 196 U.S. 283, 295
(1905) (‘It is not the habit of the Court to
decide questions of a constitutional nature
unless absolutely necessary to a decision of
the case.’)

‘Sistrunk v. City of Strongsville, 1996 FED App. 0342P, slip op. at

12 (6th Cir. October. 29, 1996) (Spiegel, D. J., dissenting) .

14
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institutional or external assets woﬁld be ovérlooked‘during>theb‘
judicial screening process of their IFP ﬁetitions. cf. H.R.“Rep..
No. 104-378, 104th Cong., 1st Sess., at pg;blsﬁ.(1995). Mofeover;
interpreting>the revised section 1915 tohexclude persons other than
prisoners would achieve an vunreasonable jand, absurd result,
precluding couit access to a class of persons wholly ignored during
Congressional consideration of -the PLRA;
| Likewise, requiring all ndn-prisohers to submit affidavits
including a declaration of all their assets creates an additional
burden unintended by Congress, and rewrites.“prisqner"_so that it
reads “person.” See Vittiﬁow, 43 F.3d at 1106 (court-will not
rewrité staﬁute to ensure its constitﬁtionaiity); “
Theithird alternative interpretation -;‘“persons"‘includesb
prisoners and all othér:natural personé,\but only pfisoners are
required to éubmit affidavits listing their aésets -- fits most
comfortably with Congressional intent to_céﬁtrol ané discourage
f;ivoléus p;isonér lawsuits. This ih;erpfetation also~does the

least violence to the plain text.*

“The Second Circuit suggests that the second alternative
interpretation -- “persons” include prisoners and all other natural
persons, and all persons must submit “affidavit[s] that includ[e]
a statement of all assets such [persons] posses[s]” -- is the
correct interpretation. Leonard v. Lacy, 88 F.3d 181 (2d Cir.
1996) . In analyzing the PLRA on a prisoner’s appeal from the
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II. EVEN IF 28 U.S.C.A. § 1915(a) (1) (West Supp. 1996) PERMITS ONLY
PRISONERS TO PROCEED IFP, THE COURT HAS OTHER SOURCES OF
AUTHORITY TO PERMIT INDIGENT NON-PRISONERS TO PROCEED IFP.

A, Indigent Non-Prisoners May Proceed In Forma Pauperis
Under Fed. R. App.P. 24.

While indigent non-prisoners may not proceed IFP under §

1915 (a) (1), they may proceed IFP under Fed. R. App. P. 24(a). That

rule provides that "[a] party to an action ... who desires to
proceed on appeal in forma pauperis shall file ... a motion for
leave so to proceed together with an affidavit, showing ... the

party's inability to pay fees and costs[.]"

There is no doubt as to Congress' plenary power to statutorily

district court’s denial of an IFP petition and dismissal of the
prisoner’s complaint for frivolousness, the court reproduced the
amended statute as follows:

§ 1915. Proceedings in forma pauperis

(a) (1) Subject to subsection (b), any court of
the  United States may authorize the
commencement, prosecution or defense of any
suit, action or proceeding, civil or criminal,
or appeal therein, without prepayment of fees
or security therefor, by a person who submits
an affidavit that includes a statement of all
assets such prisoner [sic] possesses [and]
that the person is unable to pay such fees or
give security therefor ...

Id. at 183. The court thus suggests that “prisoner” was an error
in the text of the statute.
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supersede procedural rules. United States v. Gustin-Bacon Div,
Certain-Teed Prod. 426 F.2d 539, 542 (1970); <Traverse Bay Area

Sch. Dist. v. Hitco, Inc., 762 F. Supp. 1298, 1301 (W.D. Mich.

1991) . But unless the Congressional intent to do so clearly
appears, subsequently enacted statutes are to be construed to
harmonize with those rules, if possible. Gustin, 426 F.2d at 542
(citing Moore's Fed. Practice § 86.04t4]).

No language in the PLRA indicates Congressidnal inteht to
supersede Fed. R. App. P. 24(a) as it applies to indigent non-
prisoners. Thus, allowing Floyd to proceed IFP would not violate
§1915 (a) (1) (West Supp. 1996). |

B. The Fifth Amendment's Due Process Clause Requires Courts To
Permit Indigent Non-Prisoners To Proceed IFP When Challenging
the Lawfulness of Government Actions.

1. Floyd has protected liberty and property interests
in her employment and her causes of action,
requiring the United States to afford her process.

The Fifth Amendment to the United States Constitution provides
that "no person shall be deprived of life, liberty, or pfoperty,
without due process of law." U.S. Conét., amend. V. Procedural
due process imposes constraints on governmental deéisioné which
deprive individuals of "liberty" or "property" interests without
the opportunity to be heard at a meaningful time and in a

meaningful manner. Mathews v. Eldridge, 424 U.S. 319 (1976).

17
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Determining whether process is conétitﬁtionaily adequatevinvolves_‘
‘two steps: First, the court must detgrmine.whether aﬁ'individual
has.a protected liberty or'property»inéerest. Sécond, theicourt
ﬁust determiné»what process is due. '§q;§gﬁ v. Cleveland Bd. of
‘Educ., ésé F.2d 1339, 1349 (6th Cir. 19_9‘2"). ‘ |
Floyd has a prot’ec‘ted property i‘nterest,‘in her vmeans of
iivelihbod; »sutgon, 958 F;2d at ;349 (péfson'é livelihood is one
of the most significant interests indiVidﬁél can possess)(Citiﬁg
‘Cleveland Bd. of E@c,‘ v. Loudermill, 470 U.S. 532, 543 (1985)).
See also Board of Regénts V. ﬁoth,l“4684'ﬁ}s. 564, 577
(19725(property‘ interest in ‘public employment);-"’Collze;‘ V.
Qafling, 1996,FED‘App. 0317P (6th Cir;iSeptember 36, 1996)>
.V Due process requires that a depriﬁafion of Fioyd's property
interesﬁ "be precedéd by notice. aﬁd }opportunity for hearing
4 apperria£e to the'nature 6f the case." Loﬁgérmili, 470 U.s. at |
>,542‘(éiting~Muilane v. Central Hanover Bank & Trust Cg;, 339 U.S.
306, 313‘(1950)). In the employmenﬁ coﬁtext, this pre-termination
" hearing, while hécessary; néed‘not be elabéra;e;  L'ﬁdermiil, 470
U.S. at 545. . It must afford the employee an opportunity to preéent
4reasons)-either in person or writing, why the adverse action should
" ‘not be takeni- Id. at 54s6. To satisfy due prdcess, the employee
g mﬁsﬁ alsoréééive_a post-termination hearing.. lﬁ;bat_547; ggg
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" also Parratt v. Taylor, 451 U.S.526,1538-(19815(in case of random
or unauthorized 'deprivation,.kpost-aéprivation- femedies made
available by the state can Satisfy due‘prqcess)._

Fioyd also has a”protectea pfoperty interest in”her right to
- use adjudiCatory procedures.‘ L ‘an“v Zimmerman, 455 U.S.-422
flésé). rIn nggg, an employee_brought'a claim aéainét his empquer
under the Illinois Fair Employﬁent Pfaétices Aét? 'Undér thé‘Act,
’ thé.Illinbié Fair Employmént Commission.(Commissiéﬂ) ha&’iéoidays"
nto convene aﬁfact findihg~conference.ﬂ After the éémmiséioh'failed
to convene  the COnferencé; the-gmployef persﬁadéd the Illinois
Supreme Court that the failu;e‘to convene the confe;ence within 120
- days depriﬁed‘the Commission of jUrisdiCtion.oVéfthe’claim.'
\fhéVU.S. Supreme‘Court‘reveréed,'hOIding fhat.aicause of
: acv‘t‘:ioﬁ : 1s ‘a‘ \specieé .of propert;y protegted kby jth_e due“ process
clause. "The Court'ﬁraditionally.hasfheld'that the DuekProcess

‘Clause protects civil litigants who seek recourse in the courts,

.whether as defendahts ... Or as plaintiffs‘attempting to redress
-grievances."' Id. at 429 (citing Societe Inter. v. Rogers, 357 U.S.

197 (1958)). The property component of the Fifth Ameﬁdmenﬁ;s due
process clause imposes "éonstitutionalblimitationsbupoh ﬁhe power
- of éoufts, even in aidlof their own Qélid prbéesses, to dismiss an
véétion without affording a party the.opportﬁﬁity fof a hearihg-on
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ﬁhe merits of his cause." Id. at 209.

Due process thus affords an aggrieved'party an opportunity to
present her case énd have its merits féirly judged. Logan, 455
U.S. at 433. "To but it as plainly és pdésible, thé sﬁate,may not
finally destroy a  property interest- without ‘first' giving the
putaﬁive oﬁpér an bpportunity to present his claim of entitlement."
;QA at 434. While a‘post-termination hearing may sometimes satisfy
due proceés, that would.Anot be meaningful where the pfoperty'
interest [a cause of action] is destroyed prior to the hearing.
Id. at 434 n.s8.

It is unconstitutional to condition Floyd's post-termination
hearing on her ability to pay a "fee." The United States has‘the
affirmative obligation to furnish Fléyd é post—termination hearing.
She is deprived of due process when she is requi?ed to péy for her
opportunity to be heard. Rankin v. Indep. Sch; Dist; No. 1-3, 876
F.2d 838, 840 (10th Cir. 1989) (statute requiring teachers to pay
costs of hearing for nonrenewal of their contracts unconstitutional
because it imposes penalty on an exeréise of constitutional
rights). See_also Little v. Streater, 452 U.S. 1 (1981) (statute
requiring indigeﬁt alleged father to pay cost of blood test in.
paternity defehse offends due process'beéause it forecloses his
opportunity to be heard).
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Here, as in Logan, an established. governmental procedure
destroys Floyd's cause of action. Floyd's ability to exercise her
right (cause of action) is conditioned on her payment of court
access fees. Where, as here, she is unable to pay the fee, she
suffers the irrevocable destruction of -her property interest
without any due process.

2. Floyd has a fundamental right of access to the
courts to challenge governmental actions as
unlawful or unconstitutional.

The Supreme Court has considered in three cases the
conetitutionality of judieial system access fees. Boddie v.
Cennecticut, 401 U.Ss. 371 (1973); U.S. v. Kras, 409 U.S. 434
(1973); Ortwein v. Schwab, 410 U.S. 656, 659 (1973).

In Boddie, a welfare recipient challenged state procedures
requiring her to pay court fees and coets'before she could file a
divorce. In finding that these fees violated due process, the
Supreme Court focused on the fundamental human relationship
involved and that the state's bar on access to its courts deprived
Boddie of the sole means for obtaining a divorce. This violated
her procedural‘due process right to be heard. Id. at 383.

Krags was a bankruptcy -case. Kras had filed e bankruptcy
petition accompanied by a motion to proceed without payment of

filing fees. Citing Boddie, Kras>argued that the filing fee

21




Supplement to Suggestion 20-AP-D - September 28, 2022

unconstitutionaliy barred indigents' acceés to the bankruptcy
court. The district court, relying‘oh'Boddie, held that the filing
fee wviolated Kras's riéht to due process{., ThelsﬁpreMe‘Court
reversed( holding thét Kras had other means to resolve his debts
and that eliminatioh‘of a debt burden did not rise to ﬁhe samé
COnstitﬁtidnal level as a marriea person's interest.iﬁ di#orce.

~ Ortwgin” was a welfare benefits case. There, a welfare
recipient . appealed the ¢ountyfs benefité decision to an
: admihistrative ‘agency, which held a hearihg and affirmed the
couﬁty's decision. Ortwein unsuccessfullywépplied.to‘proceed.IFP
in seéking judicial review. The Supreme Court, largely deferring to
its>d§cision in Kras, rejectéd Ortwein's érgument that the filing
~ fee deprived him ofvdue process. It noted‘that Boddie emphasized
the‘spécial nature of the marita; relationship and that welfare
benefits had fér‘less constitutional signifiCancé.: Furthermore,
' the Court found that;OrtWein'was affordgd an administrative hearing

¢

consistent with due process. Ortwein, 410 U.S. at 659-660.

Kras, Boddie,‘and Ortwein are all distinct'from this case.
Unlike those iitigants, Floyd seeks redresstor governmentbactions
d%rected against:her.  By contrast, Kggg énd‘Bbddie were not
yvseeking relief from governmental actions but from the acts of third
‘pafties. Neither Kras nor Boddie brought an independent cause of
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action against the government; Ortwein is distinct because he was
kaffqrded é post-deprivation hearing comporting>witﬁ due process.
This casekisvmost similar to‘Bbddie, which focused on the
- fundamental natﬁre Qf the relief sought and then~goverhment's
mohopélyl §vér the judicial process. .Bofh those 'concerﬁs are
present here,"The fuﬁdamental nature_of*the,reliéf Fioy&véeeks,
‘discuSéed belowf.is protection fromvgpvefnmental deprivation.?®
| Whilé it ié,difficUlﬁ ﬁo define précisely whether a right ié
' "fﬁndamental".for substantive procedﬁral due prOces$éuprSes, this
court has_recognized‘tbose rightsienumerated‘in the Bill of Rights
.as;fundémehtal}lkSeg;‘e.g.,’Haag.vf'Cu¥éh0ga3ngnty, 619 F. Supp}

262,"275 (N.D. Ohio), aff'd, 798 F.2d 1413 (6th Cir. 1985). Other

‘ . 5See Michelman, THE SUPREME COURT AND LITIGATION ACCESS FEES:
. THE RIGHT TO PROTECT ONE'S RIGHTS -- PARTS I & II, 1973 Duke L.J.
1153, and 1974 Duke L.J. 527. Professor Michelman argues that
there is a substantive due process right of access to the court

- system in all cases. See also Kras 409 U.S. at 462 (case should "

have been viewed as involving the right of access to the courts,
for "when a person raises a claim of right or entitlement under the
‘1aws, the only forum in our legal system empowered to determine
that claim is a court") (Marshall, J., dissenting); Ortwein, 410
U.S. at 662 ("access to the courts before a person is deprived of
valuable interests ... seems to me to be the essence of due process

." (Douglas, J., dissenting); id. (state's interest in offsetting
the expenses of its court system fell "far short of the 'compelling
_interest' required to justify discrimination which infringes on
fundamental rights") (Douglas, J., dissenting). While Supreme Court
precedent bars this Court from holding that all indigent litigants
have a due process right to proceed IFP, Floyd makes the point here
to preserve it. '
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fﬁndamentai sﬁbstantive rights not‘erplicitiin the>Constitution1
include the right to travel, id. 619 F. Supp. at 275 (citing U.S.
V} Guest, 383 U.S. 745 (1966)), the freedcm'to choose and pursue a

career, id. (citing Mever v. Nebraska, 262 U.S. 390, 399 (1923)),
Vthe‘right to vote,rBurdick V. Tekushi) 504UUtS. 428 (1992), and

those intereets associated with‘familial relationshipe. Griswold

:.v.“ggvnnecti‘cut, 381 U.S. 479 (1965). | |
| While a "right ef access" is hct specifically‘mentioned ih the -
Ccnstitution,’ due process will pretect tthoee "unenumerated"
liberties thet‘are so rooted in the traditionS’endicthCience of
eurxpeopie-as to be’ranked fundamental;JQriswglé;i38i U;S.‘at 487

(01ting nxder v. Massachusetts, 291 U.S;‘§7,‘105‘(1934)). "The

'1nqu1ry lS whether a right involved is of such a character that it

‘Caﬁhot‘be denied without violating those fundamentel principles of
rliherty and justice which lie at the base of all our civil and
’ political institutions. Griswold, 381 U;SJ at 493 (Citing Powell
v Algb'ama‘, 287 U.S. 45, 67 (1532)). | |

Supreme Court decieions have identified three'main-principles

underlying a fundamental right ofgaccese.\lLike the right to vote,

the right to file actions is fundamental hecause it'is the means by
iwhich all other rights are preserVed. Mggg;;hx_ié_méﬁiggg, 503

U.S. 153 (1992) (citing Yick Wo v. Hopkins, 118 U.S. 356, 370
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(1886)); accord Chambers v. Baltiﬁore and Ohio Railrdad, 207 U.S;
132, 146-47‘ (1907)(ﬁIn. an organized society, it 'is the right
‘coﬁserﬁative of all other'rights"). While privéte structuring of
iindividual‘relationships and repair of théir breach is'encouraged,
the formal judiciallprocess is paraﬁount. Boddie v.‘Connecticut,
1401 U.S. at 375. :

Second,»the right to file an.actidn is the'quid pfo quo for
which the citizens of "free government" have bargained iﬁ return
for giving up a natural right to self help. "The‘right to sue and

defend in the courts is the alternative of forcé. In an organized

society, it ... lies at the»foundation of orderly goﬁernment.“
Chambers, 207 U.S. at 148. "[I]t is this injection of the rule of

law thét allows sociéty to reap the benefits of rejecting what
’ politicél theorists call the ‘'state of natufe.'ﬁ Boddie, 461 U.S.
at 375; seg also Midhelman, Part I at 534. |

Finally, a right of access legitimizes thé state's monopoly
over the judiciallsystem. "Without  the guaraniee that one may not
be depri;ed of his rights, neither 1iberty nor property,'without
‘due process of law, the State's monopoly over techniques for
binding conflict resolution could hardly be said to be acceptable

under our scheme of things." Boddie 401 U.S. at 375. See also

Little, 452 U.S. at 12 (where state is inextricably involved in
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litigation and responsible for imbalance betwéen the parties,.it
violates due process to require father tb pay coét ofyblbod test) .

~ The right to institﬁte and maintain an adtion against thé
government is fundamental. The'"fundamentainess".of the right of
access has beeh defined beétjin those .cases interpreting the scoﬁe
of thé'privileges and immunities clause éf the.Fourtﬁ Amendment .
.fhg core case, to‘which the Supreme’Court has often citedS, "is
Corfiel V. r‘el . 6‘Fea. Cas;‘page’54é,(Cir.{Ct. E;D{!Penn.
i823): |

The inquiry is, what are the privileges and
immunities of citizens in the several states?
We feel no hesitation in confining these
expressions to those privileges and immunities
which- are, in their nature, fundamental;
which belong, of right, to the citizens of all
free governments; and which have at all times,
‘been enjoyed by the citizens ... from the time
of their becoming free, independent, and
sovereign ... They may, ‘however, be all
comprehended under the following general
heads: Protection by the government; the
enjoyment of life and liberty, with the right
to acquire and possess property of every kind,
and to pursue and obtain happiness and safety
‘ the right ... to pass through or reside in
any other state ... to claim the benefit of
the writ of habeas corpus; [and the right] to
institute and maintain actions of any kind
may be mentioned as ... clearly embraced by
the general description of privileges deemed

§ See, .g., Blake v. McClung, 172 U.S. 239, 257 (1898) ;
Chambers v. Bgltlmgre & Ohio R.R., 207 U.S. 142, 155 (1907).
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to be fundamental ... to which may be added,
the elective franchisel.]
Id. at 552 (emphasis added).

This right of access is most imporﬁant when a civil‘litigant
seeks redress against the government. Here, unliké.in Boddie, it
is the adverse party that has an absolute monopoly over the
techniques for binding conflict resolution. Thus, not only is the
government in control of the forum in which Floyd ﬁust bring her
‘action, it is also her adversary in that action. It has no
incentive to negotiate or settle her claim if it can effectively
keep her from filing suit. See Michelman, Part I at 1179. And,
unlike Boddie, where divorce 1litigants faced no statuﬁe of
-limitations, delay in civil lawsuits against the United States will
forever defeat viable claims.

For all these reasons, due process fdrbids imposing a filing
fee on an indigent litigant with a federal cause of action against
the United States.

IXII. PRINCIPLES OF EQUAL PROTECTION PRECLUDE PERMITTING iNDIGENT

PRISONERS, BUT NOT INDIGENT NON-PRISONERS, TO PROCEED IN FORMA
PAUPERIS. ‘

a. Even Under The Most Deferential Test, The PLRA Amendments
To § 1915 (a) (1) Violate Equal Protection, Because There
Is No Rational Basis For Treating Indigent Non-Prisoners
Less Favorably Than Indigent Prisoners.
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Principles of equal'protection apply gé the United States'
thrdugh theFifth-Amendment'é due procesérclause. Bolling v.
‘Sharpe, 34.5 U.S. 497, 499-500 (’1954)" (even though f'ourt-eenth
' Amendment equal protection-clause has no counterpért applicable to
the Uniﬁed States, Court will_apply:its reasoﬁing and analysis
thfoﬁgh .the Fifth Amendment's due 'proéess .clause) .’ Equal
tprotectionprohibits governmental "intentiéﬁa[i] diScriminat[ion]

. because offmémberéhip in a»ptotectéd class." 'LRL‘Propértieg V.
Portage Metro Housing Authority, 55 F. 3d 1097, 1111 (6th Cir.
.‘1995) (quotiné Henry v. Métropolitaﬁ Sewer DisfriCt,.922 F. 2d 332,
;341 (6th Cir. 1990’). - Intent té discriminate against é disfavored
class can be established by showing that a law createé the class
‘“dn its facé“.‘ Iﬁtgrna;ional Union, UAW v,‘gohgson antrgls, Inc.,
499 U..S. 187, 199 (1991); see Copeland v. 'M“achu11;.s,. 57 F.3d 476,
;48658; (6th Cir. ‘1995f‘ (equal protegtion requireé\ proof of
.di8criminatqry inﬁent, not jﬁst disparéte impact). |

If the Court construes § 1915(a) (1), as amended by the PLRA,

7The Court has directed counsel to address whether the
‘disparate treatment of indigent prisoners and indigent non-
prisoners violates the equal protection clause of the Fourteenth
" Amendment. Because Floyd's case involves the unconstitutionality

of a federal statute's limits on access to the federal courts in

litigation against the federal government, her equal protection
claim arises under the Fifth Amendment. ' ’

28




Supplement to. Suggesti()n 20-AP-D - Sept”ember 28, 2022

to permit only indigent prisoners, but not indigent non-prisoners,

"to‘proceed IFP, the statute will create, and mandate disparate

treatmentlof, two classes. The,intenticnal disparateitreatment of

indigeut prisoners and indigent hcn—prisoners must' then be
'esubjected to equal protection scrutiny. |
»To sufﬁive‘scrutiny; diséarate tfeatment:of pr‘otected‘classes8
must;"'rationaliyufurthe[r]' a leéitimate [éovernmental]‘pufPOSe{"
" Doe .v. Wigginton, 21 F.jd 733:, 739 f(sth Cir. 1994) ("quotivng San
PAn;onlo Independent School Dlsgrlct V. Rogrlguez, 411 U.s. 1, 17
‘(1973)), unless it 31ngles out a suspect class or 1mp1nges ucon a
‘fundamenta; right. §gg’Rpﬁer v. Evans, 116 S. icct 1620,,1628
(1996)("if>a law neithef burdens a‘fundamental right.nor targets a
suspect class, Qe will uphold the 1egisiaciVe classification so
- long as it bears a rational relation‘tc’scmenlegitimate end") ;
Eas‘tmagu | uﬁiversitz of Michiga‘n, 30 F.3d: 670, 672 (6th Cir.
‘s19945(apply1ng ratlcnal ‘basgis scrutlny.to non- suspect class)
In § III(B), PP- 31-32, Floyd argues that §1915(a)(1),‘as
amended by the PLRA, is'subject to helghtened scrutlny because it

“impairs her fundamental right of access to the courts. But even if

8Equal protection bars discrimination against groups, or -

,classes, not unfairness to individuals. Booher v. United Postal
Service, 843 F.2d 943, 944 (6th Cir. 1988); Joyce v. Mauromatis,
783 F.2d _56, 57 (6th Cir. 1986). ' : ' .
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" the-amended statute is subject to the déferentiél "rational basis"
ireviéw, it fluhks that test. Simply put, there is nd "legitimate
 [96§ernmen;a1j purpose" which §‘i915(a5(1),'as amehaéd, "rationally
further[s],“ Wigginton; 21 F;“3d at 739, by treatiﬁg indigént non-
- prisoners worge than indigent priséhers;' ” |
Congreés was clear ab6ut itsvpurpose in amending § 1915(a) (1) :
it wantéd~to deﬁer prisoner suits, which it deemed:to be too
plentiful, too easy and too frivolous. See S§I, pp; 7-15. As
. Senator Dole, who sponsored two vérsions of-thé bill, put it( "when
.prisoners know that‘they will have to pay thesé}COSts ... they will
beb}ess inclined to file a lawsuit in the‘firét place." 141 Cong.
Rec. 87525 (daily ed. May 25, 1995). Senétor Hatch;vwho sponsored
ahother versioh, claimed that "frivolous prisoner 'suits are
reaching crisis proportions;" Senate Judiciary Committeé Hearing
on;Prigon Reform, iO4th'Cong., 1st éess..(July 27, 1995).
Assuming that this governmental purpose is‘legitimate, it is
ﬁot rationally furthered by favoring indigent prisoners over
- indigent non—prisoners. But the statute'doés‘jUSt that. It
eliminates IFP status for all indigent non-prisoners, but allows
indigent prisoners to pay filing fees in\installments.‘ Because -
this aoes not rationally further Congress's articulated ﬁurpoée, it

cannot justify the disparate treatment afforded indigent non-
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prisoners.

Nor does the amended IFP statute rationally further any other
legitimate governmental purpose. First, Congress sﬁggested no
other purpose; its sole purpose was to deter £frivolous prisoner
lawsuits. Nor -- especially in light of Congress's trué purpose --
can Floyd even conceive of a legitimate governmental purpose in
disfavoring indigent non-prisoners to benefit prisoneré.9 For
these reasons, § 1915(a) (1), as amended by the PLRA, deprives Floyd
of her Fifth Amendment equal protection rights, even under rational
basis feview.

B. The Statute Is Subject To, And Fails To Meet, Strict
Scrutiny.

Moreover, § 1915(a) (1), as amended by the PLRA, 1is
subject to heightened scrutiny. Statutes which classify groups in
terms of their exercise of fundamental rights are subject to strict

scrutiny. Romer, 116 S. Ct. at 1628!° And, a detailed in § II(B),

°If the United States is able to articulate such a purpose,
Floyd will address it in her reply brief.

19gtatutes which classify on the basis of "suspect" classes
such as race or national origin are also subject to strict
scrutiny. Johnson Controls, 499 U.S. at 199. Those classifying on
the basis of gender are subject to intermediate scrutiny, which
requires the governments to establish an "exceedingly persuasive
justification" for that classification. United States v. Virginia,
116 S. Ct. 2264, 2271 (1996) (citing Mississippi Univ. for Women V.
Hogan, 458 U.S. 718, 724 (1982)).
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pp. 17-27, Floyd enjoys a fundamental riéht of access to the
courts. - Theb amended IFP statute’ cléssifies grbupé V(i_ndigent
- prisoners a.nd‘ill'ldiger\lt non-prisoners) in terms’of their exercisé of
'ﬁhat' fundamental right -- thaﬁ }is’, whether they séekb to file
federal lawsuits or appeals. étrict scrutiriy requires -iegislation -
to sexve a coihpelling govérnmental purpose and be‘narzi:o‘wly tailored
to échieve that ‘purpose. Lyng V. astillo,k 477‘>U.,S_.' 635, 638
(1986) ; Citz"Aof Cleburne V. Cléburne Living‘ . Ctr., 473 U.S; 432,
440 (11985); Massachusetts Bd. of Retirement V. 'kMurgila", 427 U.S.
 307, 312-13 (1976); San An;onio-Indép.‘ Sch. Dvistb. v Rgdriggez,

411 U.S. 1, 16-17 (1973). And for the same reason that the
classification cannot survive rational basis review, it cannot

survive strict scrutiny.
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CONCLUSION :

;For these :easons, the Court shpuld cdnstrue 28 U.S.C.A; §
191S(a)(1)(West Supp. 1996), as amended by the éLRA,_sﬁill to
permit indigént nbn-prisonérs to proéeed in forma paﬁperis. In the
~alternative, the Court should hold that Fed. R..App. P. 28 permits,
and the Fifth Amendment'é duefpr0cess clause requireé, courts to
aiiow litigants againstythé’United Statesjto.prdéeed‘in forma
jpaﬁperis. Finally, in the"alternativey thé Court"shou1d>hold that
the amended IFP statute violates indigeh# nbn-prisoners; right to
_equal‘protection and thus is unconstititutiénal.»

'qu all §r any of these reasons, the‘Coﬁrt should reach the
merits of Dorothy Floyd's applicaﬁioﬁ to prdceed\bn appeal iﬁ f;rma

pauperis.
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IN THE UNITED STATES COURT OF APPEALS
FOR THE SIXTH CIRCUIT

No. 96-3991

DOROTHY FLOYD,
Plaintiff-Appellant,
V.

UNITED STATES POSTAL SERVICE;
DONALD HARANTS, Postmaster,

Defendants-Appellees.

ON APPEAL FROM THE UNITED STATES DISTRICT COURT
FOR THE NORTHERN DISTRICT OF OHIO

RESPONSIVE BRIEF FOR THE APPELLEES ON THE
PRISON LITIGATION REFORM ACT

1. As plaintiff’s brief makes clear, both siaes agree on -
the answer to the first question posed by this Court in this
case:. Section 804 of the Prison Litigation Reform Act of 1996,
Pub. L. 104-134, Title VIII, 110 Stat. 1321 (the "PLRA"), does
not withdraw the ability of indigent non-prisoners to proceed in
forma pauperis under 28 U.S.C. § 1915.

Plaintiff recognizes that the relevant statutory language --
which refers td "a person who submits an affidavit that includes
a statement of all assets guch prisoner possesses;" 28 U.S.C.A.
§'1915(a) (West Supp. 1996) (emphasis added) -- presents "inher-
ent ambiguities." Floyd Br. 9. As she explains, while if is
possible to read the term "prisoner" to modify the term "person,"
"so as to exclude non-prisoners from the statuté" (Floyd Br. 8),

that is not the only possible reading; the statute can also be
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interpreted to mean that "only prisoners are required to submit
affidavits listing their assets." Floyd Br. 9. _

In this case, the PLRA’s legislative history clearly demoh—
strates that Congress’s attention was directed to deterring in
‘forma pauperis lawsuits instituted by prisoners, and not in
limiting such suits by non-prisoners. See Floyd Br. 11-15; Gov't
Br. 18-19. Plaintiff thus correctly concludes that interpreting
the statute to require only prisonefs to submit asset statements

"fits most comfortably with Congressional intent to control and

discourage prisoner lawsuits." Floyd Br. 15 (emphasis in ori-
ginal). It also comportsbwith the well-settled canon of con-

struction disfavoring repeals by implication. Seé, e.g., United
States v. United.Continental Tuna Corp., 425 U.S. 164; 168
(1976) .Y So interpreted,-ZB_U.S.C § 1915, even as amended, con-
tinues to provide the federal courts with the authority to permit

indigent non-prisoners to proceed in forma pauperis.’

lplaintiff also contends (Floyd Br. 13-14) that this Court
should construe the statute not to repeal in forma pauperis auth-
ority for non-prisoners in order to avoid constitutional problems
that would be associated with a contrary interpretation. See,
e.g., Edward J. DeBartolo Corp. v. Florida Gulf Coast Bldg. &
Constr. Trades Council, 485 U.S. 568, 575 (1988); Eubanks v.
Wilkinson, 937 F.2d 1118, 1122 (6th Cir. 1991). However, al-
though Congress has not done so, there would be no constitutional
impediment to its withdrawing in forma pauperis authority under
28 U.S.C. § 1915 for non-prisoners alone. See Gov’'t Br. 33-35,
38-39; pp. 4-9 infra. This canon of construction is therefore
inapplicable.

; 2 Contrary to plaintiff’s statement (Floyd Br. 15 n.4), the
Second Circuit in Leonard v. Lacy, 88 F.3d 181 (2d Cir. 1996),
did not suggest that 28 U.S.C. § 1915(a) should be read to impose
the assets.statement requirement on all persons applying for in
forma pauperis status. The opinion in Leonard simply noted the
. (continued...)
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2. Because the authority for non-prisoners to proceed in
forma pauperis under 28 U.S.C. § 1915 has not been repealéd,
there‘is_no need for this Court to address the question of whe-
ther there might be additional sources of in forma pauperis
authority available to the federal courts. Nonetheless, as we
pointed out in our opening brief (Gov’t Br. 28-32), while the
federal courts have no inherent power to waive statutorily-im-
posed filing fees, there are a number of ehactments that provide
the coufts with the authority to grant in forma pauperis status
outside the confines of 28 U.S.C. § 1915. See, e.g9., 42 U.S.C. §
2000e-5(f) .

Plaintiff contends that Fed. R. App. P. 24 provide the fed—
eral courts with an additional grant of authority to permit in
forma pauperis proceedings by indigent non-prisoners. Floyd Br.

16-17. But as the Advisory Committee Notes make clear, Fed. R.

?(...continued)
grammatical ambiguity in amended section 1915(a) by placing the
bracketed term "sic" after the appearance of the word "prisoner"
in reprinting the statutory phrase describing the assets state-
ment requirement. See Floyd Br. 16 n.4 (quotlng 88 F.3d at 183).
Because Leonard involved an in forma pauperis application by a
prisoner, the Second Circuit had no occasion to address the
effect of the amended language on suits by non-prisoners.

3 In our opening brief, we observed that while the amount of
the fee for commencing a civil action in district court is gen-
erally set at $120, see 28 U.S.C. § 1914(a), the fees in the
courts of appeals are simply requlred to be "reasonable and uni-
form," 28 U.S.C. § 1913, and those in the Supreme Court are set
by its clerk without spec1f1c limitation. 28 U.S.C. § 1911. See
Gov’t Br. at 27-28. We should also have noted that the district
courts are addltlonally entitled by statute to a fee of $5 upon
the filing of a notice of appeal or an appllcatlon for appeal, or
‘upon the allowance of an appeal or certiorari. 28 U.S.C. § 1917.
See Leonard, 88 F.3d at 186.
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App. P. 24 implements 28 U.S.C. § 1915; it is not meant to oper;

ate independently of that statute. See 1967 Note to Fed[ R. App.

P. 24(a) (observing that "[a]Juthority to allow prosecution of an

appeal in forma pauperis is vested in ’ [alny court of the United
States by 28 U.S.C. § 1915(a)’"). Thus, if Congress had in fact
repealed 28 U.S.C. § 1915 with regard to non-prisoners, Fed. R.
App. P. 24 wbuld be limited to the same extent. As plaintiff
concedes (Floyd Br. 16-17), "Congress' plenary power to statu-
torily supersede. procedural ruleé" is beyond dispute.*

3. There is also no need to consider whether there would be
any cbnstiﬁutional impediment to repealing 28 U.S.C. § 1915 for
nqn-prisoners but not for prisoners, because no such‘repeal has
been effected.

a. Nonetheless, plaintiff contends that eliminating her
ability to proceed in forma pauperis against the federal govern-

ment for wrongful termination would deprive her of the hearing to

which she is entitled as a matter of constitutional due process.

Floyd Br. 17-21. It is settled, however, that due process does
not invariably require a judicial hearing when the government
deprives a person of a protected propert& interest.

As plaintiff acknowledgeé, the Fifth Amendment’s due process
clause simply requires government to afford persons being depriv-

ed of a protected interest "the opportunity to be heard at a

¢ In addition, Fed. R. App. P. 24 only governs in forma
pauperis proceedings in the federal courts of appeals. See Fed.
R. App. P. 1 (scope of rules). Rule 24 therefore has no applica-
tion to in forma pauperis proceedings in district court.

4
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meaningful time and in a meaningful manner." Floyd Br. 17 (cit-
ing Mathews v. Eldridge, 424 U.S. 319 (1976)). "The formality

and procedural prerequisites for the hearing can vary, depending
upon the importance of the interésts involved and the nature‘of
thé‘subsequent proceedings." Boddie v. Cbnnecticut, 401 U.S. 371
378 (1971), quoted in‘Cleveland Bd. of Educ. V. Loudermill, 470
U.S. 532, 545 (1985). See Cfemeans v. City of Roseviiie, 861
F.2d 878, 882 (e6th Cir. 1988), cert. denied, 490 U.S. 1066
(1989) . |

In particular, as the Supreme Cburt made.clear ih Ortweih V.
Schwab, 410 U.S. 656 (1973), due process does not generally
prohibit a filing fee requirement.prior to obtaining judicial
review of agency action, even if such a requirement might wholly
foreclose indigent persons from obtaining'such'review. Ortwein
upheld Oregon’s $25 appellaté court filing fee as applied to in-
digent litigants seeking judicial review of stéte determinations
to reduce their welfare benefits. Because the state determina-
tions were reviewable only in the state appellate courts, 410
U.S. at 658, the filing fee amounted to a condition on all judi-
cial review of the state agency determinations. The Court none-
theless'held,that the indigent litigants "were not denied due pro-
cess" simply because they could not afford the.fee required to
obtain review of the agency decisions by the courts. Id. at

661.°

5 plaintiff cites Rankin v. Independent Schl. Dist. No. I-3,
' 876 F.2d 838, 840 (10th Cir. 1989), cert. denied, 498 U.S. 1068
(continued...)
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Plaintiff attempts to distinguish Ortwein on the ground that
the litigants in that case had been "afforded a post-deprivation
hearing comporting with due process" by the state agencies in mak-
ing their adverse determination. Floyd Br.‘23. But plaintiff
also has the opportunity to obtain a due process hearing. As the
district court recognized (D.E. 4, at 2-3), most federal employ-
ees -- including many Postai Service employees -- are entitled to
a heariﬁg before being removed from their jobs, see 5'U.S.C. §
7513 (b), and they may appeal any such decision to the Merit Sys-
tems Protection Board ("MSPB"), see id. § 7513(d), with judicial
review generally in the Federal Circuit. Id. § 7703. See id. §
7511 (a) (1) (B) (ii); id. § 7511(b) (8); 39 U.S.C. § 1005(a) (4) (A) .

Most other postal employees -- including plaintiff -- are
covered by collective bargaining agreements with the Postal Serv-
ice which permits employees to appeal their removal administra-
tively by way of grievance, and allows their unions to seek
arbitration on the employee’s behalf. In this case, we are in-
formed, plaintiff has taken advantage of her grievance rights
under the applicable collectivé bargaining agreement, and the
matter has gone to arbitration. (A copy of the scheduling order

is attached to this brief.) The arbitration hearing, which began

5(...continued) ' :
(1991), for the proposition that "[slhe is deprived of due pro-
cess when she is required to pay for her opportunity to be
heard." Floyd Br. 20. But Rankin invalidated a state rule
requiring discharged teachers to bear half the costs of their
initial hearings at the administrative level. 876 F.2d at 839.
The decision has no bearing on the issue of whether due process
precludes a reasonable filing fee as a condition of obtaining a
subsequent judicial hearing.
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last week, is scheduled to be completed by November 19. The com-
prehensive scheme négotiéted between the Postal Service and plain-
tiff’s union, which gives employees the right to file grievances

and the opportunity to.seek arbitration, unquestionably satisfies

the dictates of due process. Winston v. United States Postal

Service, 585 F.2d 198, 209-210 (7th Cir. 1978).°

Relying on Logan v. Zimmerman Brush Co., 455 U.S. 422

(1982), plaintiff also contends that she has "a protected pro-
perty interest in her right to use adjudicatory procedures, " of
which she would be deprived if Congress eliminated her ability to
obtain a waiver of the filing fee requirement. Floyd Br. 19-20.
But Logan involved a situation in which plaintiff’s cause of .ac-
tion had been terminated because of failures on the part of state
officials. See 455 U.S. at 424. Nothihg in the decision, the
Court emphasized, "entitles every civil litigant to a hearing on
the merits in every case." 455 U.S. at 437. Indeed, the Court
stated expressly that government "may erect reasonable procedural
requirements for triggering the right‘to an adjudication, be they

statutes of limitation * * * , or, in an appropriate case, filing

fees." Ibid. (emphasis added) (citing United States v. Kras, 409

U.S. 434 (1973). Thus, Logan in no way supports plaintiff’s con-

¢ The district court’s suggestion (D.E. 4, at 2-3) that
plaintiff was entitled to challenge her dismissal before the MSPB
and, if dissatisfied, file an appeal with the Federal Circuit,
was incorrect. It is settled that Postal Service employees in
plaintiff’s position are limited to their collective bargaining
rights; so far as the civil service laws are concerned, they are
generally not entitled to judicial review of their discharge from
employment at all. Yokum v. United States Postal Sexvice, 877
F.2d 276, 279-81 (4th Cir. 1989) (collecting cases).

7
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tention that she has a fuﬁdamental right of access to the courts
that cannot be overridden by a reasoﬁable filing fee require-
ment.” | ) |

b. Finally, plaintiff confends that it would violate equal
protection for Congress to withdraw in forma pauperis authority
unider 28 U.S.C. § 1915 for non-pfisoners alone, because "there is
no rational basis for treating indigent non-prisoners less favor-
ably than indigent prisoners." Fléyd Br. 27.%

We agree with plaintiff that Congress in the PLRA sought to
"deter prisoner suits, which it deemed to be too plentiful, too
easy, and too frivolous." Floyd Br. 30. As we have explained,
Congress'é evident concern with abuse of‘in forma pauperis pro-

ceedings by prisoners, not non-prisoners, provides a strong basis

7 In this case, moreover, plaintiff seeks to recover damages
as a result of her termination. But there is plainly no consti-
tutional right to bring such a damages suit against the federal
government, which can be sued for damages only if it has waived
its sovereign immunity. Loeffler v. Frank, 486 U.S. 549, 554 ‘
(1988) ; United States v. Testan, 424 U.S. 392, 399 (1976); McGin-
ness v. United States Internal Revenue Service, 90 F.3d 143, 145
(6th Cir. 1996); Young v. United States, 71 F.3d 1238, 1244 (éth
Cir. 1995). It is difficult to see how plaintiff’s due process
rights can be violated by the obstacle a filing fee might pose to
her damages suit if she has no constitutional right to sue the
federal government for damages in the first place. See Ortwein,
410 U.S. at 660 (noting, in upholding the constitutionality of an
appellate filing fee, that due process does not require an
appellate system at all).

; 8 plaintiff also contends that any such repeal of in forma
pauperis authority for non-prisoners should be subject to strict
equal protection scrutiny because it would have an adverse impact
on her "fundamental right of access to the courts." Floyd Br. at
32. But as we have explained (Gov’t Br. 38), there is no such
fundamental right in civil litigation for non-prisoners. See
generally Ortwein v. Schwab, 410 U.S. 656 (1973); United States
v. Kras, 409 U.S. 434 (1973). . ' E ,
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for this Court to conclude that the PLRA did not withdraw in
forma pauperis authority under 28 U.S.C. § 1915 for persons who
are not incarcerated in prison. See Gov’t Br. 18-19.

The fact thgt the PLRA.places greater restrictions on pri-
soner in forma pauperis suits does not mean, however, that it
would be irrational for Congress to determine that prisoners
should be able to sue in forma pauperis in situations where non-
prisoners cannot. As we explainéd in~our‘ééening brief (Gov’t
Br. 38-39), there are obvious differehces between prisoners and
non-prisoners, and the cases have recognized that the two groups
are not similarly situated with respect to their right to access

the courts. See, e.d., Lewis v. Casey, 116 S. Ct. 2174, 2179-81

(1996) .

It is well settled that Congress need not "actually articu-
late at any time the purpose or rationale supporting its classi-
fication." Heller v. Doe, 509 U.S. 312, 320 (1993) (citing
Nordlinger v. Hahn, 505 U.S. 1, iS (1992)). Instead, a legis-
lative classification must be upheld if there is "any reasonably
conceivable state of facts that could.provide a rational basis
for the classification." Heller, 509 U.S. at 320 (quoting ECC v.
Beach Communications, Inc., 508 U.S. 307, 313 (1993)). Here,
there are sufficient differences between prisoners and non-pri-
soners with regard to in forma pauperis litigation that Congress
could have, consistent with equal protection principles,'with—

drawn in forma pauperis authority under 28 U.S.C. § 1915 from

non-prisonérs while regulating but not eliminating such authority
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for prisoners. However, because Congress did not in fact with-
draw that authority for noh—prisoners, there is no need for this
Court to reach this issue.
CONCLUSION

For the foregoing reasons, as well as those set forth in our
opening brief, this Court should conclude that the Prison Litiga-
tion Reform Act of 1996 has not withdrawn the authority of the
federal courts to permit indigent non-prisoners to proceed in
forma pauperis under 28 U.S.C.  § 1915, and should decline to
address the second and third questions posed to counsel.

Respectfully submitted,

FRANK W. HUNGER
Assistant Attorney General

EMILY M. SWEENEY
United States Attorne

BARBARA L. HERWIG

plilate Staff
Civil Division, Room 3343

U.S. Department of Justice
950 Pennsylvania Ave., N.W.
Washington, D.C. 20530-0001

NOVEMBER 1996
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INTRODUCTION

Appellant Dorothy Floyd (Floyd) and appellees United States
Postal Service and Donald Harants, Postmaster (colléctively the
United States), agree on the proper statutory construction of 28
U.S.C. § 1915(a) (1) (West Supp. 1996): the Prison Litigation Reform
Act’s (PLRA) amendments to § 1915 do not limit an indigent non-
prisoner’s entitlement to proceed in forma pauperis (iFP). The
Court can decide the pending matters on these grounds, without
reaching other issues.

‘ If the Court declines to adopt the statutory construction
urged by all parties, it must address the remaining questions. As
to those, the United States makes two arguments why the Court
cannot otherwise permit Floyd to proceéd IFpP: first, the Court
lacks the inherent authority to permit Fldyd to procéed IFP (but
could defer payment of filing fees), unless she asserts claims
under statutes containing specific grants of IFP authority; and
second, Floyd does not have a fundamental right of access, under
the Fifth Amendment due process clause, to pursue her claims IFP.

The United States also makes two arguments why allowing
indigent prisonefs, but not indigent nbn-prisoners, to proceed IFP,
does not violate equal protection: first, the statute is subject
to rational basis review because it does not impair a fundamental
right; and second, Congress could have had a rational basis for
favoring indigent prisonérs over indigent non-prisoners.

Floyd now replies to those arguments.
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ARGUMENT

I. THIS COURT SHOULD CONSTRUE THE STATUTE TO ALLOW INDIGENT NON-
PRISONERS TO PROCEED IFP, AS ALL PARTIES ARGUE.

The parties agree on the rules governing statutory
construction and on their application to § 1915(a), as amended by
the PLRA. See Brief for Appellant (Floyd Br.) at 7-15; Brief for
Appellees (U.S. Br.) at 15-26. The Court should give the statutory
text its plain meaning. Floyd Br. at 8. It should construe
specific provisions in harmony with the larger statutory.scheme.
Floyd Br. at 10. It should construe ambiguities consistent with
legislative intent. Floyd Br. at 9-10. And it should strive to
avoid constructions which render the statute uﬁconstitutional.1
Floyd Br. at 10.72

The traditional statutory construction rules lead inevitably

to one conclusion: the PLRA’'s amendments to § 1915(a) did not

1 The United States surely agrees with this principle of
statutory construction. It likely does not recite it because it
argues that § 1915(a) (West Supp. 1996) is constitutional under a
contrary construction. See U.S. Br. at 33-35 (due process), 35-40

(equal protection).

2 The United States also recites the familiar principle
disfavoring repeals by implication. See U.S. Br. at 17-18. Floyd
does not dispute the rule. She did not recite it here because the
PLRA expressly repealed some of § 1915(a)’s text. At issue here is
the meaning of one amended statute, not whether "earlier and later
statutes are irreconcilable." U.S. Br. at 17 (quoting TVA v. Hill,
437 U.S. 153, 190 (1978)).
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éliminate an indigent non-prisoner’s entitlement to proceed IFP.?
The amended text of § 1915(a) does not make grammatical or logical
sense. Floyd Br. at 8-9; U.S. Br. at 15. It can be‘understood
only by referring to legislative history and the PLRA statutory
scheme as a whole. Floyd Br. at 9-10; U.S. Br. at 15-18. And
those extrinsic sources are silent about any desire to alter
indigent non-prisoners’ entitlement to proceed IFP; to the

contrary, Congress’s sole motivation was to deter frivolous

prisoner litigation and every legislative proposal — culminating
in the PLRA — sought to do just that. Floyd Br. at 11-15; U.S.
Br. at 21-26. There is absolutely no evidence of Congressional

intent to repeal, diminish or otherwise affect non-prisoners, and
defects in drafting should not lead to that unintended — and quite
-radical, see U.S. Br. at 16-17 — result.

II. EVEN IF THE COURT CONSTRUES § 1915 OTHERWISE, THE COURT MAY
PERMIT FLOYD TO PROCEED IFP.

A, Floyd May Proceed IFP Under Fed. R. App. P. 24.
Fed R. App. P. 24(a) governs a party’s entitlement to proceed

IFP on appeal. It provides that a party who was granted IFP status

for proceedings in the district court ordinarily "may proceed on

3 Floyd does not use the shorthand phrase "entitlement to
proceed IFP" to imply an unqualified statutory right to proceed
IFP. Rather, she uses it to mean a statutory right to proceed IFP
-upon a showing of poverty and the filing of an adequate complaint.
See 28 U.S.C. § 1915(a) (1) (West Supp. 1996) (requiring affidavit
showing inability "to pay ... fees or give security therefor"); 28
U.8.C. § 1915(e) (2) (requiring dismissal of frivolous or malicious
complaint, one that fails to state a claim upon which relief may be
granted, or one that seeks monetary relief against an immune

defendant) .
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appeal in forma pauperis‘without further authoriiation." Ibig.*
Otherwise, a party seeking to procéédﬁdn’appeal IFP must file a
motion to that effect in the districtvc¢urt. If‘the district court
grants the motion, the party may proceed on appeal IFP. Ibid. 1If
the diétrict court denies the motion, the party may renew her
motion in the appellate court. Ibid. Floyd has renewed her
unsuccessful IFP motion here and that is the only matter néw before
~ this Court.

Floyd contends that this Court.may granﬁ her IFP status, under
Fed. R. App. P. 24(a), notwifhstahding the PLRA'’s amendments to §
~1915(a). See Floyd Br. at 16-17. The  United States‘argues,
however, that federal courts have no inherent power to "refuse to
enforce the statutes requiring the collection of federal court
filing fees by permitting 1itigants to proceed" IFP. U.S. Br. at
26. True enough. But the Unitedetates éppiies that principle to
28 U.S.C. § 1914(a), which sets a $120 filing fee in district
courts. Id. at 27-28. Although the United States acknowledges
that'appellate courts may have greater "leeway" with respect to
éppellate fees, id. at 28, its argument focuses on district court
fees. This Court need not and'should not address the federal
‘courts’ inherent power to grant IFP status in the district courts
for three reasons. First, the only motion pending before this

Court is Floyd’s motion to proceed on appeal IFP; she does not

4 This continuing authorization does not apply if the district
court "certif[ies] that the appeal is not taken in good faith or
[that] the party is otherwise not entitled so to proceed ..."

Fed. R. App. P. 24(a).
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present any case or controversy as to district court fees. 'Second,
the district court denied IFP status and dismissed Floyd’s

'complaint below because it was frlvolous, the district court never

‘ reached the 1nherent authority issue. R.4: Memorandum Opinion and

‘ Order- R.5: Judgment (July 22, 1996). Third, if-this Court reaches

- the merits of the case and ultimately remands it to the district'

court that court will then have the opportunlty to address in the

first instance whether it has the 1nherent'author1ty to grant IFP

status.S | |

, Turning to the Courtfs inherent authority_to‘grant IFP status
on appeal: The United?States cites Bradford v, Southern Railway
Co., 195 U S. 243,’251 52 (1904), for the'proposition that the
federal courts may not waive statutory filing fees in the absence
of an applicable statute U.s. Br. at 28-29. But appellate filing

‘fees, unlike district court.fees, are not set by statute. Federal

law specifically sets a $120 filing fee for civil actions filed in-

district court. 29 U.S.C. § 1914(a).® By. contrast, 28 U.S.C. §

1913 delegates the. setting of appellate fees to the Jud1c1al
Conference of the United States l |
The fees and costs to be charged and collected

in each court of appeals shall be prescribed
from time to time by the Judicial Conference

of the United States. Such fees and costs
shall be reasonable .and uniform in all the
circuits. .

5 It w1ll also have the opportunity to consider whether Floyd

is entitled to proceed IFP under a statute- spec1fic grant of
authority See U.S. Br. at 31-32 (citing examples) ‘

6 Section 1914 (a) sets a $5 filing fee for habeas corpus
applications.
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lbigé And the Supreme Court may unilaterally "fix the fees to be
charged by its clerk." 28 U.S.C. § 1911.

Thus, the issue here is whether the federal appeéls courts
have -the authority, consisteﬁt with Congressionalydelegation of
fee—setting' power, to establish a "reasocnable" entitlement to
proceed IFP, which is "yniform in all the circuitéﬁﬂ That
authority derives from the Rules Enabling Act, 28 U.S.C. § 2071 et
seqg. Under 28 U.S.C. § 2072(a), the Supteme Court has the "power
to‘prescribe general rules of practice and procedﬁre ... in the
United States }.; courts of appeals." Those rules supercede laws
in conflict with them. .28 U.S.C. 8§ 2072(b); Griffith Co. V.
N.L.R.B., 5_45 F.24 1194 (9th Cir.), cert. denied, 434 U.S. 854
(1976). And the Judicial Cohférence — to which Congress delegated
appellate fee-setting discretion — prescribes and oversees the
procedure for adopting the appellate rules. 28 U.S.C. § 2073.

Consistent with128 U.S.C. § 1913 and 28 U.S.C. § 2071 et sed.,
the Federal Rules of Appellate Proéedure provide that filing and
docket fees must be paid "upon the filing of any‘...'notice of
appeal", Fed. R. App. P. 3(e), that the district court clerks will
receive fees "on behalf of the court of appeals," ;p;g+, and that
the appeals courts may grant leave to proceed on appeél IFP. Fed.

R. App. P. 24(a). Thus, there is no conflict between any statute

7 Because the issue here is the Court’s inherent authority to
waive appellate fees, which are not expressly set by statute, the
. Unites States’ reliance on Bradford, Weller v. Dickson, 314 F.2d
598 (9th Cir.), cert. denied, 375 U.S. 845 (1963), and Roy V.
Louisville N. O. & T. R. Co., 34 Fed. 276 (C.C.W.D. Tenn. 1888), is

misplaced. See U.S. Br. at 28. Those cases all involved the
federal courts’ inherent authority to waive express statutory fees.

6
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and the federal appellate rules: the statute delegates appellate
fee-setting power. to the courts, which have set fees as detailed in

the appellate rules. See also United States v. Gustin-Bacon Div.

Certain-Teed Prod., 426 F.2d 539, 542 (1oth Cir. 1970)

(subsequently enacted statutes should be construed, if possible, in
harmony with procedural rules). |

B. As An Indigent Non-Prisoner, Floyd Has A Due Process
Right To Proceed IFP. . L

1. Floyd has a fundamental right of access to the
courts to litigate this case.

Floyd has argued that she has a fundémental right to litigate
this claim of unlawful or unconstitutional governmental conduct.
See Floyd Br. At 21-27. The United States responds that the
Supreme Court does not now recognize a fundamental right of access
for all indigent civil litigants. See U.S. Br. at 33-35. True
enough. But the right of access is not an all-or-nothing
proposition. And Floyd’s synthesis of the Supreme Court cases
supports her claim to a fundamental right to proceed IFP here.

The United States rightly reads Boddie V. Connecticut, 401

U.S. 371 (1971), U.S. v. Kras, 409 U.S. 434 (1973), and Ortwein Vv.

Schwab, 410 U.S. 656 (1973), to mean that due process limits the
government’s power to impose filing fees only where the rights at
issue are fundamental and resort to litigation is essential. U.S.
Br. at 33-34. It deems the cases to say that intimate family
relations (divorce) are fundamental and can be obtained only
through 1litigation; on the other hand, bankruptcy and welfare

benefits are not fundamental or can be acheived through other
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forums. Ibid. But it then concludes that Floyd’'s enployment
clalms .are more like bankruptcy or welfare cases than dlvorce, so‘
Floyd does not have a due process right of access here. Ibld

Floyd believes the Supreme Court cases are better grouped in
ka sllghtly, but quite 81gn1flcant1y, dlfferent way. As Floyd has
argued, see Floyd Br. at 21-24, bankruptcy 1nvolves common law or
statutory debts owed primarily to private entities, not the
government, and relief‘afforded solely at Congress’s discretion.
And,judicial review of an administrative welfare benefits decision
‘necessarily implies a prior, presumébly full and fair, evidentiary
hearing and decision by an impartial judge or referee. Unlike a
bankruptcy claim, Floyd’s claim is agalnstvthe United States, not
private entities. And unlike a bankruptcy clalm, it may involve
constitutionel limits (free speech or due process) on governmental
conduct. Moreover,'nnlike'judicial review of a welfare benefits
determination, Floyd has not had a. prior hearing; indeed, no
administrative forum could adequately substltute for the courts to
hear her constitutlonal clalms. Floyd’s clalms here also share
attrlbutes of Boddle s divorce case. Floyd seeks relief in an
arena where the government enjoys a monopoly on power. . Moreover,
Floyd’'s free speech and due process claims -- rights expressly
conferred by constitutional text - are surely as intimate, as
fundamental, in the legal sense, as divorce is in the personal
sense. |

Floyd’s clustering of the cases is preferable to the United

‘States’ because it more faithfully tracks other fundamental rights
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decisions; As»F10yd5has;argued(‘§§g FlbYd Br.‘at 23-27, access toie

‘the court system to challenge the legality.df QOVernmehtal‘COnduct

implicates rights ‘secured by’the Bill of Rights.’kThis Court has.
reeoghized,kof couree, that rights enumerated in the Bill of Rights
ere fundamental. . See Haag V. Cuxahoge Coﬁnty,»619 F. Supp. 262,

| 275 (N.b. ohioj, aff’d, 798 F.2d‘1413 (6th Cir. 1985). The right

 to challenge the constitutionality of governmental actions is also

so rooted in the traditions of the American people as to be ranked

fundamental.  See: Griswold V. Connec‘tieut’:} 381 u.s. 47‘9', 487
(1965)e And the right to challenge "thee‘conetitutionality' of
governmental‘conduCt contains‘the threefattribﬁtes_that Supreme
Court Cases‘have identified as underlying a fundemental right of

~access: it is the means by which all other rights (i.e., free

speech and’due process) are preserved, gee McCarthy v. Madigan, 503
~U.S. 153 (1992); it is the quid‘pro quo for giving up citizens’
natural right to self help, see Chambers v. Baltimore &»Ohio R.R.,

.e207 U.S. 132, 148 (1907); and it legitimizes the government'’s

.monopoly over the judicial system. See dedie; 401 U.S. at 375;

Little v. Streater, 425 U.S. 1, 12 (1981).
For these reasons, due process forbids imposing a filing fee
on an indigent litigant with a federal constitutiohal claim against

the United States.®

8The United States cites a number of cases for the proposition
. that the ability to file suit IFP is a privilege, not a right. See
U.S. Br. at 33 (collecting cases). While this is surely true when
a litigant contests her statutory ability to proceed IFP, it merely.
begs the question of when the absence of a statutory "privilege"
offends due process. ’ :

9
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2. Floyd has a procedural right to a post-deprivation
hearing without paying an access fee.

Floyd also has argued that principles of procedural due
process protect her right of access in this case. See Floyd Br. at
17-21. Because the United States did not address this issue in its
initial brief, Floyd can only summarize her argumernt here. Floyd
argued that she has a protected property interest in her job,

citing Sutton v. Cleveland Bd. of Educ., 958 F.2d 1339, 1349 (6th

Cir. 1992), Board of Regents v. Roth, 408 U.S. 564, 577 (1972), and
Collver v. Darling, 1996 FED App. 0317P (6th Cir. September 30,

1996), and a protected property interest in her use of adjudicatory

procedures, citing Logan v. Zimmerman Brush Co., 455 U.S. 422
(1982) . The United States may not deprive Floyd of those protected
liberty and property interests without at least a post-deprivation
hearing. Logan, 455 U.S. at 433, 434 n.8; Loudermill, 470 U.S. at
542, 547. And because the United States has an affirmative
obligation to furnish Floyd the post-termination hearing she seeks
here, it cannot require her to pay for her opportunity to be heard.

Rankin v. Indep. Sch. Dist. No. 1-3, 876 F.2d 838, 840 (1oth Cir.

1989); see also Little v. Streater, 452 U.S. 1 (1981).

III. EQUAL PROTECTION PROHIBITS § 1915 (a) (1) FROM ALLOWING INDIGENT
PRISONERS, BUT NOT INDIGENT NON-PRISONERS, TO PROCEED IFP.

Floyd has argued that § 1915(a) (1) (West Supp. 1986) is subject
to strict scrutiny because it impairs her fundamental right of
access to the courts. See Floyd Br. at 31-32. The United States
disagrees, argﬁing that the statute is subject to deferential

review because Floyd does not have a fundamental right of access.

10
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See U.S. Br. at 35-37.° The level of review dovetails, of course,
with the parties’ due process arguments.~ Thus, if the Court
concludes that Floyd has a fundamental right of access to the
courts, protected by due process, it must also subject the statute

to strict equal protectien scrutiny. See Romer v. Evans, 116 S.

Ct. 1620, 1628 (1996)(statutee which classify in terms of exercise
of fundamental rights are subject to strict scrutiny). If,
. however, the Court concludes that Floyd does not have a fundamental
right of access, the statute will survive equal protectlon rev1ew
if it is rationally related to a legitimate governmental interest.

Doe v. Wigginton, 21 F.3d 733, 739 (6th Cir. 1994)(statute must

"ratienally furthelr] a legitimate [governmental] purpose")
(internal quote omitted).

The United States argues that Congrese could have a rational
basis for favoring indigent prisoners over indigent non-prisoners.
U.S. Br. at 38-39. It recites two: (1)indigentnon—prisoners
have a greater 'ability to obtain outside employment to fund
lltlgatlon, and (2) prisonere, but not non-prisoners, need access
to the courts to challenge the conditions of their confinement, or

to attack the convictions resulting in that confinement. Ibid.

Floyd recognizes that rational basis review imposes a heavy
burden of persuasion on her. See U.S. Br. at 36-37 (citing cases).
But neither justification.advanced by the United States is adequate

to survive even deferential review, because there is no rational

5 The United States does not argue ‘that these statutory
classifications — prisoner and non- prisoner — can survive strict
scrutiny.

11
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- relation between the asserted governmental -~ interest and the

statutory classifications. To be sure, a non-prisoner’s greater

employment prospects affect the likelihood that‘the non-prisoner

will beiindigent: a far higher percehtage of prisoﬁers will be

- poor than nonjpriSOners, for the latter have greater employment
prospects. But thet distihction is accounted for by requiring IFP
applicants to establish their povefty by affidavit. Seg 28 U.S.C.
§»1915(a)(1)(West:Supp.'1996) (requifing affidavit); 28 U.S.C; §
1915(e)(2)(A)»(requiring'dismissal if allegation ef peverty is
untrue). "Greater employment prospects" affords no rational reason
to distinguish in favor of a poor prisoner (whose necessities are
furnished)‘and‘an equally poer hon-prisener (who,xlike Floyd, may

".be homeless and destitute).

Nor is the distinction rationally related to prisoners' need -

to file suits challenging convictions or conditions of confinement.

That ngVernmental’ interest would be furthered by treating

conditions suits and attacks on convictions more favorably than

‘other lawsuits. But § 1915(a) (1) (West Supp. 1996) does not do
_this; it simply prefers poor prisoners over poor non-prisoners.

Several examples suffice to show that the United States’ proffered

;purppse,is‘not rationaily related to the’prisbner/non-prisoner'

classification. Under the statute, a recently released inmate
‘seeking damages in a. conditions of‘cenfinement case -— say, a
prison official’s deliberate indifference to serious medical need,
gee Estelle v. Gamble, 429 U.S. 97, 104-05 (1976) — is treated

differently from a current inmate'Seeking'damages‘for the 'same

12
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constitutional injury. Similarly, an imprisoned felon challenging
his conviction is favored over an unincarcerated co-defendant
challenging the same conviction. And a prisoner filing a diversity
suit for negligence (unrelated to prison or prison officials) is
favored over a non-prisoner filing the same'diversity suit.

Thus, the reasons offered by the United States cannot satisfy
even the deferential rational basis review. (Nor can Floyd

conceive of better reasons.) Absent some rational reason for

treating indigent prisoners more £favorably than indigent non-

prisoners, § 1915(a) (1) (West Supp. 1996) violates equal protection.
CONCLUSION

For all these reasons, and those contained in Floyd’s initial

brief, the Court should reach the merits of Dorothy Floyd’'s

application to proceed on appeal in forma pauperis.
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PETITION FOR REHEARING

Pursuant to Federal Rules of .Appellate Procedure 40, the
plaintiff-appellant, Dorothy Floyd, hereby petitions for rehearing

from the Court’s January 23, 1997 decision.

STATEMENT OF THE CASE

The Court’s opinion addresses two in forma pauperis (IFP)
issues. First, it agrees with the parties that Congress did not
intend for the Prison Litigation Reform Act of 1996, Pub. L. No.
104-134, Title VIII, 110 Stat. 1321-66 (PLRA), to prohibit indigent
nonprisoners from litigating their cases without prepaying filing
fees. Floyd v. United States Posta1>Serv., 1997 FED App. 0031P,
slip op. at 1-6 (6th Cir.).

Second, the Court’s opinion addresées an issue which the
parties did not brief (and on which the Court did not request
briefs): whether an appeals court can granﬁ IFP status after the
district.court certifies that an appeai is not in good faith. The
Court concluded that it could not. Flo d,‘slip op. at 6-9. But
because the Court’s conclusion rests on a erroneous proposition —
that "[tlhe PLRA has changed the process for appeals which are not
taken in good faith," id., slip op. at 6 — itsg decision is flawed.
The Court therefore should grant rehearing.

ARGUMENT
I. THE PLRA DID NOT CHANGE THE PROCESS FOR APPEALS.
Central to the Court’s resolution of this issue is its

perceived conflict between a statute and . a rule. As the Court

1
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notes, the IFP "statute states that ‘[a]n appeal may not be taken
in forma pauperis if the trial court certlfles in writing that the
appeal is not taken in good faith.’" Id., slip op at 6 (quoting 28
U.S.C.A. § 1915(a)(3)). By contrast, Rule 24(a) furnishes a
mechanism for an appeals court to consider such an IFP motion:

. If a motion for leave to proceed on
appeal in forma pauperis is denied by the
district court, or if the district court shall
certify that the appeal is not taken in good
faith or shall find that . the party is
otherwise not entitled to proceed in forma
pauperis, the clerk shall forthwith serve
notice of such action. A motion for leave so
to proceed may be filed in the court of
appeals within 30 days after service of notice
of the action of the district court. The
motion shall be accompanled by a copy of the
affidavit filed in the district court, or by
the affidavit prescribed by the first
paragraph of this subdivision if no affidavit
has been filed in district court, and by a
copy of the statement of reasons glven by the
district court for its action.

Fed. R. App. P. 24(a),vquoted in Floyd, slip~op. at 6.

The Court also has correctly articulated the general rule for
resolving conflicts between statutes‘and federal procedural rules.
Under the Rules Enabling Act, .statutes which conflict with
procedural rules "shall be of no further.force or effect after such
rules have taken effect."' 28 U.S.C. §’2072(b), quoted in Flovyd,
slip op. at 7. Thus, statutes which predate the effectiye date of

a procedural rule are abrogated to the extent of any conflict.

This requires, of course, "that the offending statute have some
effect before the rule’s enacting date." Floyd, slip op. at 7

(citing Jackson v. Stinnett, 102 F.3d 132, 134 (5th.Cir. 1996).
"By contrast, a statute passed after the effective date of a

2
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federal rule repeals ﬁhe rule to: the extenﬁ of the’ actual
conflict.” Flo d,‘ slip op. aﬁ 8 (citing Autoskill Inc. v.
National Educ. Support Svs.. Inc., 994 F.2d 1476, 1485 (10th Cir.),
cert. denied, 510 U.S. 916 (1993)). In other words, procedural
rules trump earlier eonflicting'statutes,\but are in turn trumped
by later conflicting statutes.

This Court concluded that the statute trumps ﬁhe rule because
the PLRA, enacted in 1996, postdates Fed.‘R. App. P..24(a), which
the SupremefCourt’last amended in 1986. See Elgig, elip op. at 8.
Its conclusion rests on the assumption that " [t]lhe PLRA hasichanged
- the process for appeals whlch are not taken in good falth " Elgzg,
Sllp op. at 6. | _

But the PLRA has not changed the appellate process. The PLRA
’did:not even re-enact previous statutory ‘language.? The IFP
statute has;long contained the precise language governing IFP
appeals. See Floyd, slip op. at 8 (noting that the Supreme Court
last amended Rule 24 effective July 1, 1986). ALl that the PLRA
did Was move the provision from 28 U.S.C.A. § 1915(a) to

§1915(a) (3) (West Supp. 1996) .2

! Thus, the Court does not have to reach the issue posed by
reenactment: what results when a statute is abrogated in part by
a federal rule, then later reenacted verbatim by Congress (with no
legislative history reflecting Congressional intent). Moreover, as
described in § II, this statute and rule can co- ex1st and have been
interpreted as not in conflict. :

%2 Section 804. "Proceedlngs in Forma Pauperis" reads in
relevant part: "(a) FILING FEES. — Section 1915 of title 28,
United States Code, is amended —

(1) in subsection (a)—
* % %

(G) by striking "An Appeal" and inserting " (3) An Appeal."

3
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The PLRA amended the IFP statute in several Ways.~ It made
§1915 genderjneutral. It established a mechanism for indigent
prisoners to pay filing fees over time. See 28 U.S.C. § 1915(b).
It required all IFP applicants to submit'affidavits of indigency

(and prisoners to submit prison trustka¢count statements). See 28

U.S.C. § 1915 (a) (1) and (2), (b).?® And, it moved the "not in good '

faith" appeals provision from its prior location in § 1915(a) to a
newly numbered § 1915(a) (3). . |

Nor doés the legislative history — which is silent‘on the
issue — suggest that Congress intended to do more than move the
statutory text; Congress’ clear intent in enacting the'PLRA was
to limit prisoner lawsuits. Moving the appeal provision to a
location after § 1915(a) (2) thus éan be seen as organizational, not
substantive. Given that "[r]epeals by implicationiare nbt favored

by the courts", Floyd, slip op. at 8 (citing Crawford Fitting Co.

v. J.T. Gibbons, Inc., 482 U.S. 437, 442 (1987); Posadas wv.

National City Bank, 296 U;S. 497)‘503 (1936)), there is no reason
to‘construe textual movement as a "ratification" of the pre-Rule
statute. Congress is presumed to know'the background against which
it legislates and knew that the appeal statute had been construed
to harmonize with Fed. R. App. P. 24(a). See § II. It should not

be presumed to repeal Rule 24 by implication without'anx‘indication

Prison Litigation Reform Act of 1996, Pub. L. No. 104-134, Title
VIII, 110 State. 1321-66. - .

3 This Court so construed § 1915(a) here. See Flovyd, slip op.
at 1-6. : ’
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of its intent to do so.

In reaching its contrary conclusion, the Court cites Jackson

'v. Stinnett, 102 F.3d 132 (5th Cir. 1996), for the broad rule that
- "Congress ﬁaintains the power.to appeal, amend, or Supersede the
delegationadf authority or the rules of procedure." Floyd, slip
Qp. at 7. And after discussing the abrogation clause in the Rules
Enabling ‘Act, the Court cites Jackson for the netion that the PLRA
repeals the inconsistent provisions of Rule 24(a). Czlgyg, slip Qp.‘
at 8. | ;

True enough. But Jackson’s facts, and the procedural
mechanism 'hevaluated | by | the Fifth" Cifcnit, ‘hare readily
distinguishable from those here. - Jackson involved:axprisoner'whose
affidavit~of poverty, prepared in accordance with Rule 24(a), did
not comport with the new requirements. of the PLRA amended sectlon
1915(a). - In Jackson, the district court dld not decertlfy the
prisoner‘s,IFP status, but s1mply dismissed the case'on its merits.
Id. at.134 Under Rule 24 (a), the prlsoner could -appeal without
i'-‘further appllcatlon to the Court of Appeals for IFP status. Fed.
‘R. Bpp. P. 24(a); Jackson, 102 F.3d at 134. ;In~contrast, the PLRA

requlres a substantially different affida#it attaching the
prisoner’s trust'ﬂaccount statement. 28 U.S.C.A. Section
1915(a)(2)kWeStrSupp.v1996). The narrow.qnestion3chfronting the
‘Fifth Circuit was whether the prisoner. would be ‘required to
complete the new affidavit of poverty (with attached trust fund
'_statement) despite his present pre-PLRA IFP status. Jackson, 102

F.3d at 136. The Jackson court thus faced a direct conflict
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‘between Rule 24(a) and the new IFP requiremeﬁts imposed by the
PLRA; it never considered the issue decided by this Court.
~Jackson’s facts and applicable law were fundamentally
different from those here. The PLRA contained'néw substantive
pro?isions governing dJackson’s IFP status. Here, the Act’s
provisions governing Floyd’s IFP appiication are identical to those
predating Rule 24 (a). The PLRA did not modify or amend the
relevant portion of section 1915 (a), except to add a "3" prior to
the first words, "An appeal". For these reasons, Jackson does not
dispose of the issue here. BAnd, for the reasons detailed above,
‘the PLRA’s movement of longstanding StatutorY-text should not be

construed to conflict with or repeal Rule 24 (a).

IX. THE STATUTE AND RULE ARE NOT IN C.'ONFLIC'I'..

‘Even if the PLRA were deemed to "ratify" the pre-Rule statute,
the statute trumps the rule only "to the extent of the actual
conflict.” Floyd, slip op. at 8. And prior case law deemed
section 1915(a) and Rule 24(a) not to conflict with one another.
See Moore, Federal Practice (Moore), para. 224.01 and 224.02.

To the contrary, the statute and'rule have been read in
harmony. Under section 1915, the district court’s initial grant of
an IFP motion entitles the litigant to broceéd IFP through all
stages of a case. See Moore, para. 224.02 n.6 (and text), n.10.
IFP status is rescinded only if, under the statute, the district
court certifies that the appeal is not in good faith. Id., n.10

(and text). That decision -- which effectively denies leave to




L
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proceed IFP on appeal -- requires a litigant to seek‘appellate
approval, under the rule, for IFP status on appeal. Id., n.13 (and
text). The rule thus effectively‘ provides a mechanlsm for
appellate review of a district court’s adverse IFP dec1s1on As
the Advisory Committee described the process:
The second paragraph [of the pre-PLRA

section 1915(a), now codified at section

1915(a) (3)] permits one whose indigency has

been previously determined by the district

court to proceed on appeal in forma pauperis

without the necessity of redetermination of

indigency, while reserving to the district

court its statutory authority to certify that

the appeal is not taken in good faith ... and

permitting an inquiry into whether the

circumstances of the party who was orlglnally

entitled to proceed in forma pauperis have

changed during the course of litigation.
Advisory Committee Note to Rule 24 (citing former Sixth Circuit
Rule 26). ;

Because the PLRA did not change the relevant statutory text,
and because that text has been construed in harmony with Rule
24 (a), the rule remains harmonious with the PLRA.

. CONCLUSION

Thus, the PLRA did not "chang([e] the process for appeals which
are not taken in good faith." E;gyg, slip op. at 6. And the
longstandlng appellate process has construed § 1915(a) and Rule 24

to be in harmony. The Court’s contrary conclusion and resultlng

.analySis, see id., slip op. at 6-9, should be rescinded. This

Court should then address the merits of Ms. Floyd’'s IFP motion, as

‘Before enactment of the Federal Rules of Appellate Procedure,
IFP denials were deemed appealable interlocutory orders Moore,

‘para. 224.02 n.13.
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provided in Fed. R. App. P. 24(a).
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opposing counsel by mailing two copies, first c¢lass postage
prepaid, on January‘,f[, 1997, to:

Jacob M. Lewis

Barbara L. Herwig

Department of Justice ,

Civil Division, Appellate Staff
Room 3343 MAIN

950 Pennsylvania Avenue, N.W.
Washington, D.C. .20530-0001

Marcia W. Johnson

Assistant United States Attorney
1800 Bank One Center

600 Superior Avenue, East
Cleveland, OH  44114-2600

g 7 Dot

David A. Friedman
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Case No: 96-3991
FELED

UNITED STATES COURT OF APPEALS MAR 04 1997

FOR THE SIXTH CIRCUIT

LEONARD GREEN, Clerk
ORDER

DOROTHY FLOYD

Plaintiff - Appellant

V.
"UNITED STATES POSTAL SERVICE; DONALD HARANTS, Postmaster

Defendants - Appellees

BEFORE: MARTIN, Chief Circuit Judge; ENGEL and COLE, Circuit Judges

Upon consideration of the petition for rehearing filed by the
appellant,

It is ORDERED that the petition for rehearing be, and it
hereby is, DENIED.

ENTERED BY ORDER OF THE COURT

WW@

Leonard Green, Clerk’?’
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