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PROCEEDI NGS

JUDGE KRAVI TZ: Good norning everyone, on this bright,
chilly day in Washington, D.C. There are a couple of things I
need to say at the outset, nost inportant of which is that CGai
M tchell needs your |unch order. That should be your first
order of business, and she'll cone around and pick them up,
because she has to get the order in by 9:30. So you've got a
little bit of tine to do it.

We're going to go around the room and introduce
ourselves so that we are famliar to our guests who are here to
testify on both Rule 56 and 26. The conmttee is enornously
grateful for those who have taken time out of their busy lives
to comment in witing and those who have chosen to cone here
today to testify. W are very nuch appreciative of your
w llingness to take tinme out of your lives to give us your
w sdom

And we'll have two nore hearings: one in San Antonio
in January, and another in San Francisco in early February. W
have a fair nunber of people who wsh to testify. John Ravea
tells nme that if everybody stayed about fifteen m nutes total
each, we could get this done in tinme to have our neeting this
afternoon, so | guess |I'd ask those who are testifying if they
could keep their remarks to approxinmately ten mnutes or so, you
shoul d assune that we've read your witten statenent, and then

that 1'Il allow for five mnutes or so for questioning. [|'m
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going to be a little bit nore lenient at the beginning. A |ot
of our questions are early on here. That is it.

M/ nanme is Martin Kravitz. | have the great privilege
of being the chair of the Gvil Rules Advisory Conmttee. I'ma
district judge from Connecti cut.

MR. McCABE: |'m Peter MCabe.

JUDGE COLLOTON: Steve Colloton, United States Circuit
Judge for the 8th Grcuit, from Des Mi nes.

MR. KElI SLER: Peter Keisler, attorney with Sidley
Austin here in Washi ngton.

MR. MERCK: Tad Merck. I'mwth the civil division
here at the Departnent of Justice.

JUDGE JOLSTICE: M chael Jolstice. |1'ma judge on the
Eastern District of Pennsylvania court.

MR. CGENSLER: Steve Censler, University of Cklahoma
Law School

MR. MARCUS: Rick Marcus, attorney, associate reporter
to the commttee.

JUDGE VWEDOFF: Gene Wedoff. 1'ma bankruptcy judge in
Chi cago.

JUDGE ROSENTHAL: Lee Rosenthal. |1'ma district judge
in Houston, Texas, and |I'mthe chair of the standing commttee.

MR. RABIEJ: John Rabiej. I'mfromthe Rules
Commi ttee support office.

MR. | SH DA: Janes | shi da.
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MR. BARR  Jeff Barr, attorney, with Peter MCantz
al so.

MR. WLLA NG Tom WIIging, researcher with the
Federal Judicial Center.

M5. BRIGGS: Laura Briggs, Federal District Court in
Southern District of Indiana, and a clerk representative.

MAG STRATE JUDCGE HAGY: Chris Hagy, United States
magi strate judge fromthe Northern District of Georgia.

JUDGE SHEPARD: Randy Shepard, Chief Justice of the
| ndi ana Suprene Court.

MR. VARNER: Chilton Davis Varner, with the law firm
of King & Spal di ng.

MR. GQRARD: Daniel Grard, civil practitioner from
San Franci sco.

JUDGE CAMPBELL: Dave Canpbell, district judge from

Ari zona.
MR. HEIM Bob Heim |awer in Dechert LLP in
Phi | adel phi a.
JUDGE WoOD: Diane Wod. |'ma circuit judge on the
7th Crcuit in Chicago, Illinois, and on the standing commttee.
MR. VALUKAS: Tony Valukas. |I'ma lawer with the | aw

firmof Jenner & Block in Chicago.
PROFESSOR COOPER: Ed Cooper, University of M chigan
Law School, reporter for the commttee.

JUDCGE KRAVI TZ: So we're back around. One rem nder
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for those who will be testifying: |If you could speak into the
m crophone, that would be great. It's quite a long table here
and we want to hear your remarks. |If there's anyone here who

needs to | eave early, we do have a |ist of those who wll
testify. |Is there anyone who needs to be noved up earlier in
the list? Then just cone on up and let nme know that and we'll
try to accommbdate you, and we have.

Van, do you want to introduce yourself?

MR. RANVELL: Van Ranwell. | thought | had spilled
coffee on the way in. Since I'mfromthe Wst Coast, | figured
|'d arrive |ate.

JUDCGE KRAVI TZ: Al right. So I think daudia
McCarron is our first wtness. Welcone.

M5. McCARRON:  Good norni ng.

JUDGE KRAVI TZ: Mark, each of the w tnesses could
sinply just identify where they practice or what organi zation
t hey' re speaking on behalf of, if they are speaking on behalf of
an organi zation, and then junp in.

M5. McCARRON:  Thank you. Good norning, Judge
Kravitz, nmenbers of the conmttee. M nanme is O audia MCarron.
|"ma partner and general counsel for the law firmof -- can you
hear nme well enough?

JUDGE KRAVI TZ:  Yes.

M5. McCARRON: |'ma partner and general counsel for

the law firm of Nelson, Levine, deLuca & Horst. CQur office is
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| ocated just outside of Philadel phia in Blue Bell, Pennsylvani a.
W provide primary litigation services to the insurance

i ndustry. W represent the industry in class actions, coverage
litigation, extra considerable liability matters, as well as
subrogation matters. For that reason, we're frequently invol ved
in lawsuits both as plaintiffs and defendants.

| personally have been involved in litigation for 25
years. | spent the first three years of ny career as a | aw
clerk for the | ate Honorabl e Judge Hewitt of the Eastern
District, and since that tinme | have represented individuals,
ot her types of commercial entities, both as the plaintiff and
t he defendant, but represented the insurance industry
exclusively for the |ast seven years. |'mnot here on behal f of
any particular organization. A though in the interest of ful
disclosure, | will tell you that I'ma nenber of DUL and
def ense-oriented organi zati ons, as well as the |Insurance
Comm ttee of the Anerican Bar Associ ation.

Thank you for the opportunity to be here today and
comrent on proposed changes to Rule 56. Over the course of ny
career, | think |I've prepared, reviewed, and responded to
countless notions for summary judgnent, and one of the reasons
why | wanted to speak with you today, in addition to ny witten
comments, which I'mnot going to repeat, is that | was surprised
to see in the commentary submitted to the conmttee criticism of

t he proposed procedure for use of a statenent of material fact
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in future notions for sunmary judgnent. For sone tine the
M ddl e D strict of Pennsylvania as well as by individual order
in the Eastern District and Western District of Pennsylvani a,
the courts that I'"'madmtted to, the procedure has been in
effect, and so |'ve had an opportunity to prepare or respond to
nmotions for summary judgnent that include a requirenent that
there be a statenent of material facts in addition to a brief,
and that the opposing party respond to it. And obviously |'ve
al so had the opportunity to be involved in notions where no such
requirement was in place. | have given an exanple in ny witten
testinmony of the problemthat | see devel oped and that [|'ve
probably been at fault for nyself.

| nsurance coverage matters frequently begin with both
sides believing that the matter can be resolved on cross-notions
for summary judgnent, both parties cone in and tell the Court
that this is a case that's appropriate for cross-notions for
summary judgnent, and yet when we finally get to the point where
we' ve conpl eted discovery and we file our briefs, if there is no
requirenment in that court for a statenment of material fact and
for a response to that, | find that the advocate in each | awer
makes it nearly inpossible to file a brief that really clarify
the points of agreenment and di sagreenent, but when that
procedure is in place for a statenent of material fact by each
party, real clarity can be achieved. Wthout it, I, in the |ast

six nmonths, |1've had a coll eague standing in ny doorway with an
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order in his hand saying, you know, that coverage matter we've
been tal king about, well, the cross-notions were denied, we're
not really sure what we're going to try, and | think that that
is generally a failure of the attorneys, because obviously they
haven't done a good job of convincing the Court that there is no
genui ne issue of material fact. | have had the experience in
the Mddle District of being faced with a 50-page brief and an
opponent who failed to respond to ny statenent of material fact.
In that case, of course as a noving party | asked the Court to
sinmply grant ny notion, but a wse judge sinply issued an order
directing the opposing party to reply to a very sinple statenent
of material fact, which cut through 50 pages of briefing, got us
down to the salient point, and resolved the case, which was
again an insurance coverage matter on the point of |aw that
really mattered, but fundanentally there was not a di sagreenent
as to the material facts of the case.

| think one of the criticisns that's been | evel ed by
the commentators who have witten to this commttee was that the
use of the statenent of material facts will result in notions
that arrive in boxes. | get conplaints that arrive in boxes
with that nunber of exhibits and the exhibits for a trial that
woul d take place followng a notion that arrive in a box wll
fill a room | have worked in large firns; |'ve worked in
smaller firnms. | understand the burden when you see that box

cone in the door, but as long as the Court is willing to work
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with the individual |awers and give themthe necessary tine to
wor k through those very |large exhibits, overall it seens to ne
that's the better way to resolve a case than asking twel ve
citizens to share your msery as you go through a trial wth
many, many, many nore exhibits. | also, ny experience is, as a
practical matter, those notions have not arrived in boxes in ny
of fi ce because the -- these are not requests for adm ssions,

whi ch can be burdensone. These statenents are an intention by
both parties to get down to the material facts of the case. And
SO0 as an advocate you | ose the advantage of the statenment if you
burden it with subsidiary facts. Used properly, it will hone
the case down to its essential factual conponents. That's ny
princi pal comment on use of that on a notion for summary

j udgnent .

| would like to speak briefly to the controversy
regardi ng the change from"shall" to "should,” and it is ny
belief that the nore appropriate phrasing for the rule is to
change "should" to "nust."

M/ initial reaction sinply as an advocate is that |
never m sunderstood the neaning of" shall” in any order that |
received fromthe Court. But | realize that maybe the ship has
sail ed on whether or not "shall" was ever anbi guous, but | do
think that 90 percent of the advocates out there believed, unti
this nost recent controversy, that if they could denonstrate no

genui ne issue of material fact and that the law entitled their
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client to prevail, that they were truly entitled to judgnent.
The interjection of a discretion to deny an ot herw se
meritorious notion suggests a kind of arbitrariness that |
believe will breed distrust. 1've reviewed the cases that were
cited to support the use of the word "should.” Personally, I
think in nost of those cases, as | read them in ny hunble
opi nion, that the holding of those cases was not so much that
there was discretion to deny, but that those cases m ght just
have easily been decided by finding that a material issue of
fact existed. The |leading case which was cited to support the
change to "should," Kennedy vs. Siless, | reviewed it again |ast
night and it does tal k about a change in facts, which again says
to ne that the case in nodern terns m ght have been deci ded as
one in which summary judgnent was inappropriate sinply because
there were terrible issues of fact, but | also think the flavor
of that opinion suggests a generally unfavorable view of summary
resolution of cases. And if that were the view in 1948 when
Kennedy was decided, surely that position was swept away in 1986
by Celotex and that |ine of cases.

| took the opportunity after submtting ny witten
statenment to | ook at sone of the cases that have been deci ded
since Decenber 1, 2007. This is not part of ny witten
testinony, but | was curious to see whether or not ny concern
that the use of the word "should" instead of "shall" and instead

of "must" has led to a greater nunber of discretionary denials
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of the notion for summary judgnent, and | nust tell the
commttee frankly, | did not find that, and | think that the
reason is that these changes, to which you are all very
sensitive, are not yet in the collective consciousness of the
ordinary practitioner. Wen you |ook at the cases that have
been decided in the last year or just about a year, frankly,
there are sone cases that don't acknow edge the anendnent,
they're still quoting the old one, so the rul e books haven't
been replaced yet, and so for that reason there hasn't been an
effort to seize upon a change in | anguage.

There are other cases in which the courts acknow edge
the change in | anguage and yet prefer to use the word "shall, k"
so what the Court said in their opinion acknow edged the change
i n | anguage, neverthel ess, outside of quotes, wite about the
standard for summary judgnent this way: they say summary
j udgnment shall be rendered, quote, and then pick up the standard
that's in the rule, so to nme that's an indication that the view
of dinension, there's a nunber of cases out of Hawaii, Illinois,
M nnesota, use summary judgnent as a nandatory renedy when the
two prongs of the test have otherwi se been net. In other words,
there's no genuine issue of naterial fact. As a matter of |aw,
the litigant's entitled to prevail, so you'll see cases that use
"shall ," summary judgnent is required, sunmary judgnent is
mandat ed, and that nmay | ead sone people to say that there's no

need for concern, but | think there is still a need for concern
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about the change in |anguage. In none of the cases that |'ve
reviewed was discretion really an issue. 1In other words, the
notion was granted. There certainly was no request fromthe
nonnovi ng party for a discretionary denial, and so the issue was
never squarely presented, but | do think the concept that a
discretionary denial is a realistic alternative when a notion is
pendi ng before the court will enter the |exicon of nonnovi ng
parties, and | say that because | have in ny office what is a
common desk book. It's called Federal Rules of Gvil Procedure
Handbook. It's a West publication, and the edition -- 1've had
it inny office for years. The edition that cane after 2008 has
an entirely new discussion follow ng Rule 56, and that
di scussion is entitled discretion of the district court. And
this is what it says about the Decenber 1st anmendnents. The
2007 anendnents enphasi ze the breadth of the district court's
di scretion when resolving a notion for summary judgnent. |
don't think that that is/was part of the general thinking of the
bar when faced with a sunmary judgnent notion. | think as
commentators like this, the commentator picked up on the change
in language. There will be nore requests for discretionary
denial. W're pleased to go to trial on a case that was
i nadequately prepared and greater pressure on the district court
as an institution to let those cases go forward.

| thank you very nmuch for your tine. |It's been a

privilege to be here today.
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JUDGE KRAVI TZ: Do any of the commttee nenbers have
any questions that they wish to direct to Ms. McCarron? GCo
ahead.

M5. McCARRON:  Good norning, Judge Bayl son.

JUDGE BAYLSON: | want to thank you very nuch for your
letter and articulate reviews, and we have struggled wth this a
great deal. [I'mnot sure |I'mgoing to say this exactly in the
right order, but there are several thoughts that have been
di scussed and I'd like your views on them

First of all, as you say, conplaints cone in boxes as
well as notions cone in boxes. And sonetinmes judges get notions
for summary judgnent that are so -- they're -- the notions are
nore conplex than the case, and sonetines we feel we could try
the case in less tine than it would take to figure out whether
or not there are disputed facts. Having a trial and just
calling wwtnesses to the stand would be a nore efficient way to
deal wth the case than to struggle through pages and pages of
depositions and so forth, including what it takes to put
together an opinion that will get past the 3rd Crcuit

hopefully. That is one reason | think warrants the use of the

word "should.” If you use the word "nust," sone judges would
feel that, oh, I've got to go through these papers because if
there are no disputes, | nust grant summary judgnent so |'m

going to have to put the trial off for however long it's going

to take me to go through these papers. Wy in that situation
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would it be better to have "nust"? And a conconmtant to that

is, if the word is "nust," then, and we're all cognizant that
we're in an era for whatever reason or many reasons of declining
trials, but the use of the word "nust" there is going to cause
trials to decline even further.

M5. McCARRON: Thank you, Judge.

| " m concerned about declining trials because | have a
| ot of young | awers working for ne who have very little
opportunity to try cases. M initial reaction is, and as a | aw
clerk I was on the receiving end of filings by big law firns
that seenmed to be overwhel mng, so | do have sone synpathy for
the burden on a single judicial chanbers with a judge, and |
guess now it's three law clerks, but | generally think that when
a notion arrives with that nmuch factual material, there are
i ssues of fact, and that summary judgnment certainly shouldn't be
a substitute for -- it shouldn't becone trial in a paper record,
but as soon as it becones that detailed, there are going to be
credibility questions, there are going to be -- there are going
to be issues of fact, and that just as a nmatter of an appearance
of even-handedness, is it better to decide that particular
noti on because of issues of fact that can't be resolved than to
institutionalize a right for arbitrary denial? And that's just
nmy personal opinion, but | believe that the bar will view a
denial, a discretionary denial, and litigants even nore than the

bar, as sonething that is arbitrary and unpredictable. |[If you
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| ose a notion because the judge disagrees with you on the | aw or
because the judge believes you and your opponent have not done a
fair job of identifying the undisputed facts that can support a
j udgnent, everyone can understand in a | awer-1like way how that
happened. It's much nore difficult to communicate a
di scretionary denial to litigants.

| also think that there are opportunities for partial
summary judgnent in these circunstances, and | do wonder what
woul d happen if the Court, and oral argunents are a di sappearing
animal as well, but if the litigants knew from an oral argunent
or comuni cations to the Court that they had not done a good
enough job and that this case was not going to get resolved on
summary judgnent, whether or not they would do a better job of
trying to achieve that clarity, and in the end there are cases
that will be urgently needed to try, there will be injunctive
matters, and there's just going to be an institutional pressure
because of that to resolve the notions, but | think it is better
to resolve the notions on one of the two existing prongs than to
i nvoke a discretionary denial, either because of tinme pressure
or just the overwhel mng bulk of the record that's submtted.

JUDGE KRAVI TZ: | thank you very much, Ms. MCarron

M5. McCARRON:  Thank you very nmuch.

JUDGE KRAVI TZ: Wl cone, sir.

MR. SEYMOUR: Thank you.

JUDCGE KRAVI TZ: W have your witten statenent.
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MR. SEYMOUR: Thank you. | apol ogize for not having
it done early enough. This was actually finished about twenty
m nutes to four this norning.

|"d like to say just a word of self-introduction.
|'ve been practicing law largely in the field of civil rights
and enpl oynent discrimnation since | left the governnent in
1969, so it's alittle shy of 40 years now. | co-authored a
book for the American Bar Association section of |abor
enpl oynent law, which required that | read and analyze virtually
all of the published enpl oynent | aw decisions handed down by the
appel l ate courts, and so the perceptions |I'm nmaki ng are based
upon readi ng an ungodly nunber of deci sions.

M/ concern, the testinony here is chiefly on the
guestion of the right where summary judgnment is granted, and the
suggestion of the last witness is a good segue into this
testinony. The problemthat | see in |ooking at decision after
decision is that it's clear that there are many cases that are
filed baselessly or the defenses are baseless. W need to have
a Rule 56 to dispose of those. The problemis that far too
often | see cases, and this is ny judgnent, but | see cases that
ought to have been resolved by a jury but are instead resol ved
by a judge taking a rule of thunmb, transmtting it into no
reasonabl e juror could disagree with this principle of |law, that
t hen becones incepted by the appellate court, results in the

destruction in a |l arge nunber of cases before the Suprene Court
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di sproves it, and that generally is the life cycle. |'ve got
several exanples that are later in the proceedings.

But yesterday | |ooked at 145 cases, Septenber 1st
t hrough | ast night, published decisions, well, published and
nonpubl i shed deci sions both, fromthe courts of appeals, dealing
wi th enpl oynment discrimnation, retaliation, whistleblower cases
and so on. Qut of those, there are 122 -- the 145 cases cane
down to 122 that actually nmet the criteria to be useful for
analysis. O those, alnost one in five resulted in partial or
full reversals by the courts of appeals. That to ne indicates
that there is a problem that summary judgnent is being granted
in cases that are close cases. There are three courts of
appeal s, the 1st, 2nd, and 3rd, that have cone in and published
decisions on sort of a rush to judgnent resulting in summary
j udgnment being granted in what the courts of appeals saw as a
docket - cl eari ng mechani sm nore than a device to identify
hopel ess cases and get rid of them

One problem may be a structural one in that there is
nothing in the text of Rule 56 that requires that inferences be
dealt with the way that they have to be dealt with if we're to
follow the Suprenme Court's guidance on the subject of summary
judgnent. In other words, a notion for summary judgnent can be
made and supported and granted w thout the novant ever having to
say what is the range of inferences that can perm ssibly be

drawn on behal f of the nonnovant, that to show that granting the
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notion does not in fact require the drawing of an inference in
favor of the nmovant. The nonnovant is not required to respond
to any discussion |like that, so that when it cones to the judge
for decision, there is no devel oped argunent that enables the
judge to take a |l ook at what both sides have to say about the
range of permi ssible inferences. It conmes out of whole cloth at
that point, and because of what that, when seized a | ot of cases

in which the inferences are actually drawn on behalf of the

novants, and again there are sone exanples in here. |'ve given
two illustrations to put sone flesh on to the bones.
PROFESSOR MARCUS: [|I'msorry. | just wanted to

foll ow-up what you just said.

Is this an argunent for including a requirenent that
an anmended rule, an identification of inferences, or in
connection with the proposed anmendnents that are presently out
for cooment? |Is there sonething m ssing that woul d address what
you're tal king about, and how does what you are tal king about
relate to what's in the published anendnent ?

MR. SEYMOUR: Are you referring to an admssion is in
t he public anmendnent on whether it's on this occasion or a
subsequent occasion? | think it's sonething the commttee
should really | ook at because it would nake the use of sumrary
judgnment nore like the use it was intended as opposed to the
granting of summary judgnent in close cases.

PROFESSOR MARCUS: Wbuld the current proposed
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anmendnents at | east seemto you a step in the direction of what
you are endorsing?

MR. SEYMOUR: | think the comments have nore to do
with that than the actual text of the anendnent, but nothing is
going to succeed as well as changing the text of Rule 56 to
require that inferences be addressed by the parties in an order
fashi on.

The first case, two cases, the illustrations that |'ve
used, one case is a case in which the Court of Appeals caught
the problemin what the district court had done. The second
case is one in which the Court of Appeals did not catch the
problemand replicated it, and as a result there are going to be
cases down the line that are going to get the same unhappy
result. The first case is a fairly egregi ous sexual harassnent
case involving a wonan who worked for an Illinois state court
judge. The trial court found that there was no adequate show ng
of an objective -- the objective test for sexual harassnent. |If
one | ooks on page four of the paper at what the 7th Grcuit had
to say about the evidence in the case, and m nd you we do not
have that for an awful |ot of appellate decisions affirmng
sumrary judgnent because they're unpushlished and they're often
just very summary deci sions where they say based on the X
opi ni on bel ow, which is not published, we affirm but there are
both coments that are too vulgar to repeat orally. The judge,

becom ng very angry if he thought of the wonman as seei ng anybody
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el se, demanding that she have lunch with him demandi ng that she
shake hands so he's got sone physical contact, flying his own
pl ane over her nother's farnmstead when she was there just to
keep an eye on her, threatening to kill her if she has a
relationship with other nmen, these are things that the district
judge found did not neet the objective test of being severe
enough to constitute a sexual harrasnment claim Cearly a
m scarriage of justice in the district court, rectified on
appeal .

There's a 5th Grcuit decision which the Court of
Appeal s sinply repeated the sane types of m stake nade by the
district court. The Stray Remarks Doctrine that has been
interpreted before the Suprene Court took action, R eves against

Sani son Pl unbi ng Products, was interpreted in a nunber of

circuits as requiring the same kind of evidentiary quality that
you woul d have to have to be a judicial adm ssion of
discrimnation, i.e., it's got to be the decision-maker, it's
got to be nade at the tinme of the challenged decision, it's got
to be made with the reference to the plaintiff, it's got to be
made with the reference to the chall enged deci sion.

Now, in the context of a nurder case, | frankly cannot
i magi ne the court throwi ng out prosecution evidence of a threat
to nurder soneone fitting the description of the plaintiff just
because it was made a couple of nonths earlier. That's what

happened in the 5th Grcuit in the R eves agai nst Sani son
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Pl unbi ng Products case with respect to age-rel ated comments that

weren't nmade at the sane tinme; therefore, they're to be
di scarded. And here there are a lot of things that the Court of
Appeal s overl ooked in the context affirmng the grant of summary
judgnment that a jury would clearly have been entitled clearly,
to ny way of thinking. Many of you are judges and | aw
prof essors and probably know nmuch better than I, but to ne the
jury clearly would have been permtted to find for the plaintiff
in those cases and that should have been sustained. The use of
summary judgnent, the abuse in terns of the rate of summary
j udgnment, has becone sufficiently extrene in the field of
enpl oyment |law, which is the one field of law that | can speak
wi th sone know edge about .

| mentioned before the |ife cycle of these rules of
thunb that are perfectly appropriate argunents to be caused in
wei ghi ng evi dence, but they have becone transnmuted in what
plaintiffs' attorneys see as the kind of a sunmary judgnent
engi ne that sweeps in good cases along with bad cases into these
rules of law. And the function of the rule of lawis if it
doesn't neet the test, we'll discard it, we'll put it aside, you
don't have to consider it, so it never gets weighed in with al
the rest of the evidence is sinply knocked out of the case and
then there's no obstacle in the path of granting sunmmary
judgnment and the clearing of the docket.

A classic exanple, calling an African-Anmerican nman a
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boy is not probative of racial discrimnation in the view,

former view of the 11th G rcuit and of sone others, unless there
is a derogatory adjective that is used in conjunction with it.
The Suprene Court knocked out that rule in Ashley against Tyson
Foods. The rule that you cannot conpare the qualifications of
the plaintiff wth a successful candi date because you don't want
to be a super personnel departnment unless the difference is so
extreme that it junps off the page and slaps you in the face.
Agai n, Ashl ey agai nst Tyson Foods knocked that out.

The rule that conparators nust be virtually identical
to the plaintiffs before the conparison can be probative, the
Suprene Court has addressed that principally in the field of
Bat son chall enges to the use of perenptory strikes of jurors,
MIller, L verses Drepu (ph) as being one of the nost recent.

And in that case in which the Court relied upon enpl oynent |aw
precedence, the Court said that if you have a per se rule that

t he conparators nust be exact, you rule out the use of
conparators as viable evidence. People that are potential
jurors are not products of a set of cookie-cutters. The sane is
true in the enploynent context. W' ve already excused the
ruling voyeur remarks are not probative discrimnation under the
type of standards that sone courts of appeals have used, and |
set forth the |anguage disproving that in R eves against Sanison

Pl unbi ng Products, the rule there's a strong presunption agai nst

discrimnation if the plaintiff was hired or pronoted by the
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sane person who later fired or denoted the person. Again,
perfectly proper jury argunent, perfectly proper for a
plaintiff's attorney to use in deciding whether or not to take

t he case, but used wongly as a device on which summary judgnment
is granted. The ruling that no plaintiff can claimsexua
harassnent unl ess her harassnent was so severe that it seriously
damaged the plaintiff's psychol ogi cal well-being, that was
knocked out by the Suprene Court in Harris against Forklift
Systens. The rule of plaintiff's wongdoing automatically bars
relief in the says old Massachusetts highway doctrines fromthe
1920s and 1930s in which an unlicensed driver was automatically
at fault no nmatter what el se happened. That was knocked out by
the Suprene Court wth respect to enploynent discrimnation
cases. Simlarly, there is a doctrine foll owed by a nunber of
district courts that you cannot consider the affidavit of the
plaintiff -- this is not where it disagreed with deposition
testinmony of the plaintiff -- you cannot consider the affidavit
of the plaintiff because it's self-serving. Wy does the
affidavit of the manner of whose career nmay be at stake
dependi ng on what happens in the court not self-serving? But
these jury argunents as we see them becom ng rules of |aw under
the rubric that no reasonable juror could rely upon this and
then being used to dismss the case and to nmake summary j udgnent
possible, that is a major problem It's an abuse of summary

judgnent. Unlike sone other areas of the | aw, enpl oynent
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discrimnation frequently turns upon the question of intent. It
is the Suprenme Court and courts of appeals who observed nmany

ti mes defendants have | earned not to be very open when there is
discrimnatory intent so that the case has to be deci ded based
upon circunstantial evidence and the inferences to be drawn from
circunstantial evidence. W all know fromthe trials we
participated in that there is a world of difference in how an

i ndi vidual presents testinony, whether it's a trial, by
affidavit, does not give anyone the sense of a just result that
atrial wwth live witnesses woul d produce.

And that brings ne to ny last point, which is the
guestion of the rule of the Court's respect for the rule of |aw,
the prestige of the courts. | have to confess that | ama
corporal filer. | think that the courts and respect for the
courts is one of the glues that holds the country together. The
third branch of governnment is the institution, the | ast
institution in which there is broad public support of broad
sense that this is where we can put our trust. And that's based
in large part on the notion that every person, no matter how
defensel ess ordinarily, no matter how vul nerable or weak, stands
on the sane footing in a trial as a person who has -- it's the
richest corporation in the world. You' ve got the Anerican flag
there by the judge's right hand, you' ve got everybody able to
see what the testinony is, you know that the jury conmes back

with its decision, and the jury's conposed of ordinary people
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and there's respect for the result. Contrast that with a
bureaucratic determ nation, whether it's made by the Soci al
Security Adm nistration or any other governnment agency where
it's done behind closed doors on paper subm ssions. Wiere
peopl e place their trust is in the public judicial proceeding,
and to the extent that a | arge nunber of cases are resolved in a
bureaucratic style, it seens to ne that that underm nes the
trust and the integrity of the proceeding, the belief that this
is a branch of governnment in which we can continue to put our
trust, and quite frankly, the trust that people put in the
judicial branch is one of the glues that hold the country
together with respect to the two other branches as well. It's
just too inportant. In going over bureaucratic style and away
fromtrial by jury is sonmething which has a cost that | think
has to be paid attention to. Thank you very nuch.

JUDGE KRAVI TZ: Thank you, M. Seynour, very nuch.

Are there any questions? Judge Wal ker?

JUDGE WALKER: M. Seynour, you've spoken quite
el oquently about what you describe as the abuse of summary
judgnment in these cases, and as | understand what you have
described, it is instances in which summary judgnment has been
granted that should not be granted. | don't quite understand,
is the connection between that error by a trial judge, possibly
the Court of Appeals on review, and the proposed changes that we

are consi dering, how are these changes going to increase the
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probl emthat you described rather than have any effect at all?
These changes are not intended to change the substantive rules
of law, so what's the connection between the problemyou' ve
descri bed and the anendnents we are considering?

MR. SEYMOUR: Emnently fair question, your Honor.

| began by saying | was addressing the remarks
principally to the suggestion by sone that the |anguage in the
rul es shoul d be changed, the proposed rules shoul d be changed
from"should" to "nust" grant summary judgnent, and whatever the
meani ng of "shall,"” and | think it's entirely clear to ne that
there is judges who have regarded thensel ves as having
di scretion, parties have regarded them as having discretion.
Regardl ess of any dictionary definition, but having proposed the
word "should,"” changing it to "nust" has got to produce a stonp
on the accelerated pedal in the grant of summary judgnent so
that the problens that |'ve described are going to be
exacerbated. It's going to increase the rate at which close
cases have summary judgnment granted in them

JUDGE KRAVI TZ: Thank you very nuch.

MR. SEYMOUR: Thank you.

JUDGE KRAVI TZ: W appreciate it.

M. Schachter?

MR. SCHACHTER: Thank you.

M/ nane is Leigh Schachter. |'mthe assistant general

counsel with Verizon Wreless in New Jersey. | hope you wll --
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you're all famliar with our conpany; maybe sone of you.
Hopeful | y nost of you are custoners.

JUDGE KRAVI TZ: Pre cell phone.

MR. SCHACHTER: | was going to recite the clip
"Were's the helicopter?”

On behal f of Verizon Wreless, on behalf of our
general counsel, Deb Stein, who | know was able to participate
in one of your earlier sessions but unfortunately couldn't nake
it today, and Bob Ernstar, our deputy general counsel for
l[itigation, | want to thank the conmttee for allowing us to
share our views on the proposed change to Rule 56. | had
subm tted, when we were requested to testify, a short letter
summari zing our views. | didn't see it out this norning.
Hopeful |y you have it.

JUDGE KRAVI TZ: | have it.

MR. SCHACHTER: Ckay. | won't repeat what we said,
and | thought that Ms. McCarron, who was the first person
testifying, to a great extent summarized what our views are on
the anendnent, but 1'Il just try for a couple of mnutes to
bring our perspective as sort of a practical in-house
practitioner our views on the anmendnents.

First | want to thank the commttee for its proposal,
and we really strongly support the proposed anendnents to Rule
56 and we think that froma practical perspective they will help

bring the rule into conformance with the reality that we see in
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the courts throughout the country and will hopefully inprove the
process of nmaking the sunmary judgnent process nore efficient
and easier for litigants and for the courts. Summary judgnent
and Rule 56 is sonething that's very inportant to us from our
perspective. W have a ot of cases in district and state
courts throughout the country. And Rule 56 is inportant not
only in helping filter out the neritorious fromthe
unneritorious cases, which is what | think what naturally we all
think of as Rule 56, but fromny perspective of it it hel ps sort
out the cases that are primary fact cases fromthe cases that
are really legal cases. And it's surprising to me in ny
position how many of our cases are at heart not so nuch fact
cases where there are really no big issues of fact but are
really purely legal cases, and it's inportant to us in our
context to be able to have those cases decided pronptly and
effectively on the legal issues that are presented. | can think
of one in the last couple of years.

W had a nunber of nunicipal tax cases out in
California, and these happened to be in state court, but they
presented really inportant issues of law that really needed to
be decided by the Court. There were intricate questions. They
weren't obvious questions, and they were inportant to get
deci ded, but unfortunately through discovery they wound up
getting nmuddled with a lot of facts that really weren't an

issue, and if you | ooked at them carefully, of what the facts
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were, they really weren't material to the case, but
unfortunately they becone part of the record and it becones very
difficult to obtain a clear sunmary judgnent deci sion that
becones critical to the parties and to the public at |arge,
quite frankly, so we think it's inportant to have a system t hat
allows for summary judgnment to be considered, not so much, |
woul dn't say granted or denied, but to have summary | udgnent
notions considered in an efficient manner. And | think that the
changes that are proposed really will assist in that.

And right now anot her issue that we see is that
wher ever you go throughout the country the sumrary judgnent
practice will depend upon local rule. | practiced for ten years
in New York, Southern District of New York, which is where | did
nost of ny work. W had one set of rules and sonewhere el se
t hroughout the country you had a different set. | handl e cases
t hroughout the country and you have different results and it's
difficult and inefficient, | think, to have those different set
of rules and | think the proposed rules really do a good job of
bringing together those local rules in a way that presents a
comon rul e that can be applied throughout the country
consistently with appropriate discretion for appropriate cases
where you may need to have different rules, but by and | arge, at
| east we'll all be playing on the sane playbook throughout. And
in particular I would conment on what | call the point-

counterpoint, the statenment of undisputed fact and the reply to
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that statenment, which | think really is a very useful tool for
trying to identify and narrow what are the issues in the case,
what are the facts in the case, and to hopefully allow the Court
to answer | think the two questions that it would have to with
regard to those facts, which are, is there a genuine dispute as
to that fact? And if there isn't, or if there is, | should say,
is that fact material to the case, and those are, | think, the
two issues that have to be decided. And I think the
presentation in that way has really inproved through the use of
that separate statenment of undisputed facts. It has been
mentioned, and |I'lIl admt it's been a concern of mne, the fact
that often those becone burdensone. They can becone, you know,
a box, or at least a nice thick binder of undisputed facts, and
| think hopefully it's inportant that in practice the courts and
the bar will work to nake sure that the statenent of undisputed
facts that they present is concise and really limted to those
facts that are inportant. | thought the note in the conmment
about potentially limting the nunber of undisputed facts in an
appropriate case is a good idea that m ght be appropriate in
sonme cases, but | think just practically, as | think |I've said
this to people who have, whether it's now outside counse
prepare sunmmary judgnent notions, that if you have so many

undi sputed facts that you' re presenting, undoubtedly there is
going to be a disputed fact in there, so the nore undi sputed

facts you're presenting, at sonme point there's got to be sone
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dispute, so areally effective way to nake use of the summary
j udgnment procedure and the process is to limt your statenent of
undi sputed facts to those that are triable wth undi sputed and
truly critical to the case. Overall, again, we think that the
amendnents are really beneficial.

| do want to say finally one word about the commttee

has requested our views on the issue of the "should" versus

must" controversy. You know, I'll admt as one who's not --
didn't pay particular attention to the anmendnents, it's not
sonet hi ng that caught ny eye in the anmendnents, but having had
the issue you now called out and really | ooked at the issue, |
really feel strongly that the proper word is really that it
should be "nust" and that both that is what "shall" was
understood to nean, and | think based on ny Iimted view, what
the case law did present, and | don't pretend and won't put
nmysel f forward as an expert on the case |aw because | certainly
haven't read every single case in which it's been an issue, but
| think nore inportantly fromny perspective as a policy
perspective as an in-house practitioner | think "must" is the
right word. |If a party has, after a fair process, presented
that there in fact is no genuine dispute as to any nateri al
issue of fact, then there's no need to have a trial, and
frankly, it's unfair to the party that has nade that

denmonstration to put them through the expense and the tinme and

effort to go through a trial where there's really no need for a

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

32

trial, and, you know, certainly we recognize that there is a
need for discretion in deciding sunmary judgnent notions, and in
fact, there is -- there is what's now Rule 56(d), which allows
the Court to put off a notion to pull out further discovery, to
set the timng of the notion, to deal with other issues, so
certainly there has to be discretion, but if after the process
has gone through and each side has had a chance to fairly
present the notion and they can denonstrate there's no issue of
material fact, then there is really no reason that we could see
that sunmary judgnent should not appropriately be granted and
that that party should be dispensed with the need to go through
to trial.

| saw that in the conment there was the suggestion of
having the "nust" standard for a full sunmmary judgnent notion,
so to speak, and a partial summary judgnent under the "shoul d"
standard. | think as a backup it's better than what's there
now, because in the context of a partial summary judgnent notion
| can certainly understand nore where there mght be at the
margin a need for discretion where you're going to be going to
trial anyway's where there m ght be intertw ned issues where
you're going to have to present sone of these facts as part of
the case that goes to trial. | still think in ny viewit's
probably appropriate to grant summary judgnent on that issue and
you can deal with the periphery surrounding it, but | think that

it's less of an issue in the context of a party that's entitled
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to conplete sunmmary judgnent where there's no basis to go to
trial, to take a case to trial and put the party to the expense.
Under those circunstances really there's no need for that

di scretion.

And the other thing that concerned ne, and | notice
this and thought of this last night, is that there is no
standard for that exercise of that discretion in the rule. |
mean, it's sinply -- it suggests that there is sone discretion.
It ought to be limted. | knowit's in the comments, but
wi t hout sone suggestion as to what the standards are for that
discretion, it really does run the risk of providing an opening
for a situation where courts don't want to grant sunmmary
judgnment, and unfortunately there are sone that we've
experi enced, not nost, but there are cases where, you know, you
go into a jurisdiction and, you know, your advice from your
| ocal counsel is that no one ever gets summary judgnment in that
jurisdiction, and having that discretion, judgnent nmay allow for
that to happen, so although --

Again, just to summarize, | want to finish that we
strongly support the anendnents, think they're very hel pful,
very useful, really are an inprovenent to the existing rule, and
we hope that they woul d be adopt ed.

JUDGE KRAVI TZ: Thank you very nuch.

Are there questions fromany nmenber of this w tness?

Seeing none, | want to thank you very much for both
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your witten conmments and your oral statenent.

MR. SCHACHTER: Thank you very nmnuch.

JUDGE KRAVITZ: |I'll mspronounce this, and | do
apol ogi ze. Chertkof ?

MR. CHERTKOF: Yes. Steve Chertkof.

JUDGE KRAVI TZ: Wl cone, sir.

MR. CHERTKOF: |'mthe president of Metropolitan
Enpl oynent Lawyers Associ ation, a group of several hundred
| awyers who represent plaintiff's side in enpl oynent
discrimnation and civil rights | aws.

One of the things |I've noticed in the testinony,
whet her you believe in "nust" or "should" seens to depend on
whet her you think you're bringing the notions or responding to
the notions. But to try and stay true to the mssion here, |
want to focus on how the wording of the rule m ght be nodified
or tweaked slightly to better focus the issues in our Kkinds of
cases where intent and |arge volunes of circunstantial evidence
are frequently an issue.

To step back, | do believe that the point-counterpoint
can be effective in many kinds of cases where the ultinmate issue
is one of objective fact, such as Iimtations or a contract
i ssue. However, where subject and intent and notivation are at
issue, | think it is less useful often and soneti mes can work
against clarification issues. | propose two basics speak to

| anguage very specifically in either one. Wth regard to the
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nmovi ng party's burden, | propose |language in ny naterial that
says the fact is material if a dispute over that fact would
affect the outcone of the suit as to that count, claim or
issue. That's right out of Anderson versus Bimim and New
Oleans. 1'll leave the reference there. That if there is a
fact in dispute as to any fact that identifies material by the
novi ng party, the notion nust be denied, should be denied as to
that counterclaim and the reason for this is to make the abuse
problemthat the plaintiff's side is worried about nore self-
policing. That is, we often already seek, because we have these
rules locally, summary judgnent notions arrive in that box wth
fifty or a hundred or sonetinmes two or three hundred statenents
of undisputed fact, which is every little detail, every little
comuni cati on or phone call or interaction, many of which are
really not material but still require the nonnoving party to
respond for fear of having them deci ded agai nst them

JUDGE KRAVI TZ: Does the provision in the proposed
rule that allows you to admt a fact only for purposes of the
nmotion help with that in the sense of if you' re |ooking at, and
| see these too, sonebody is termnated at age 55, and so the
first fact wll be Kravitz was born on this day and went to
college and it will be ny life history, which is clearly not
material, but you could just admt that for purposes of the
notion and really zone in on the things that you as plaintiff

thi nk are?
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MR. CHERTKOF: Yes. | think in theory that could
work, but as | noted in ny last point in ny letter, that there
is an irreconcil able tension between that and 56(g) which all ows
the Court to decide that certain facts are undi sputed. And we
do see judges sonetinmes narrowing the issues for trials based on
summary judgnent filings, and while sonebody's birth date is
often not at issue, the issue of whether a particular
conversation or interaction or whether a particular project was
perfornmed properly or inproperly may be rel evant down the road
and plaintiff's attorney is probably too fearful to say, well,
they don't matter for the notion even though they may matter in
trial, for fear of never getting the second chance to say why
it's relevant down the road.

JUDGE KRAVI TZ: But if that were taken care of in sone
way, so that if you admtted sonething for purposes of the
notion only, the judge couldn't then find that fact against you,

woul d that solve --

MR. CHERTKOF: | think it would inprove, but not
solve. As I'mcomng to -- in nmany discrimnation cases, you're
not chasi ng objective fact, you're not chasing, well, was this

docunent filed or received on a particular date? You' re chasing
notivation. Wen a boss fires sonebody, is it because of their
sex or race, or because they conpl ai ned about discrimnation, or
is it because of performance and m sconduct? And that's very

hard to get to through this point and counterpoint.
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A sinple hypothetical | used in an appellate argunent
a while back, | think I highlighted this: consider a sinple
fact situation for retaliation where a |long-tine enployee files
a conplaint of discrimnation agai nst her boss, goes to the
E.E O office in the conpany, files an E.E. O. conplaint, and two
days later she's ten mnutes late for work, the boss sees her
and says you're ten mnutes late, you're fired, and she brings a
claimthat's retaliation.

The summary judgnent notion, which is inevitable, and
one of things | wanted to step back for and say that in our
practice it is difficult to ever find a case where a summary
judgnment notion isn't filed. |In fact, the defense bar wll
often say off the record that it's alnost mal practice for them
not to bring one, so rather than selecting the cases where it's
appropriate, it seens to be a routine nmatter. The summary
judgnment notion you'll get in that case will probably bring sone
of these issues. They'll say, nunber one, we can't prove that
t he boss knew about the E.E. O, conplaint, that it was filed in
the E.E.O., the HR office, and because the boss denies know ng
that the claimwas clained, there is no evidence, there's no
adm ssion, therefore we | ose on that point, even though the
ci rcunstances seemto nme to suggest that a 20-year enpl oyee
fired for being ten mnutes |late, there's sonething el se going
on perhaps than just being ten mnutes |ate.

Say there are no conparabl e enpl oyees, this particul ar
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enpl oyee's job is so unique that the fact we can show dozens of
ot her enpl oyees who have been half hour late, hour late nultiple
tinmes is irrelevant because they're not alnost identical to this
particul ar enploynment. Again, is that relevant? They sort of

di vi de and conquer.

And lastly, we see courts giving preclusive effect to
t he decision-maker's own affidavit saying | fired this person
for legitimte reasons when we would not do that in other
contexts. Consider a crimnal case where a defendant puts in an
affidavit saying | did not know there were drugs in the car, or
| did not know the gun was | oaded. MNow, that's certainly a jury
i ssue, but we never have a judge or al nbst never see a judge say
that as a matter of |aw because there's no contrary adm ssion
t hat nust be reasonabl e doubt and therefore the trial can't go
forward, and yet we do see judges saying, well, when a decision-
maker says that the E.E. O conplaint had nothing to do with this
decision, they look for a plaintiff to say, well, if you can't
find sonebody who testifies that the EEE O office told the boss
in those two intervening days, you | ose.

JUDCGE KRAVI TZ: There seemto be a strain, and I'|
throw this open, I'mjust curious about it, that sunmary
judgnent is granted too frequently in plaintiff's enpl oynent
cases, but the data that is now com ng out from Professors
G ai rnmont and Schwabb and ot hers suggest that when enpl oynent

cases go to trial, plaintiffs |ose nore often in enpl oynent
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cases than in any other category of civil cases in the district
court, and when they win, that their victory is reversed nore
often than any other category of cases, so | don't know what to
make of that. One way you could look at that is to say actually
that may not suggest that it's being granted too often because
when they get to trial they're losing and when they win it's
getting reversed by the Court of Appeals. Wat would be your
comrent ?

MR. CHERTKOF: Let's say | think they're separately.
First of all, I think the excessive nunber of reversals in the
plaintiff's verdict goes hand in hand with what we see as an
excessive granting of summary judgnent against plaintiffs, so
it's two sides of the sane coin.

JUDGE KRAVITZ: So it's not just the district courts,
it's the Court of Appeals also?

MR. CHERTKOF: Well, all of it, in the sense that
there are rules and inferences being drawn against plaintiffs in
this context that seemdifferent than in other contexts, but the
first point that plaintiffs my |lose these trials at a greater
rate | don't think is logically connected at all because the
Court should not be weeding out cases they think are | osers.
They shoul d be weedi ng out cases they think don't have any
evidence and a jury could find in their favor. A great nunber
of these cases are he said/she said cases or he said/he said,

whatever it is, but it's basically a conflict anong several
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W tnesses' testinony. Enployers frequently have nore w tnesses
because nost of the docunents and nost of the rel evant w tnesses
are still current enpl oyees of the conmpany, so in nost of our
cases we go to trial, we have nmaybe one or two friendly

W t nesses against eight or ten or fifteen unfriendly w tnesses.
W still wn at the nunber, but the fact that they're lost in

hi gher percentages is not surprising, but | don't think the goa
of summary judgnent is to say do you know what? They have ten
reliable witnesses on one side and the plaintiff on the other
who heard this, you know, "I"mfiring you because you're too

ol d" coment, they're never going to win this case, that's not a
summary judgnent case.

JUDGE HAGY: That would be an inproper use of summary
j udgnent .

Let nme ask on your exanple, suppose it went to tria
and after the plaintiff's case, if the plaintiff hadn't put any
evidence in that the boss knew of the ECC charge, the boss had
actually -- maybe they called himfor cross-exam nation -- said
he never knew it, should the trial judge allow a case to go
forward on a notion to dismss?

MR. CHERTKOF: In ny exanple, | hope | set it up to
say yes, that you can infer fromthe nmere circunstances that a
20-year enpl oyee who had a good record and no other bl em shes on
her career, what changed that nade this ten mnutes late on this

one day a firing offense? And | think the jury could infer,
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they need not but they are permtted to infer, that the boss did
find out. 1In fact, when the HR person saw this EEO conpl aint,
they called himup and said, Fred, what's going on with your
secretary? She just filed a conplaint against you.

JUDGE HAGY: That's evidence. |If you had absolutely
no evi dence of the connection between the boss and the

enpl oyment section, would it go forward? The only circunstance

you said is, well, it happened close in tine and therefore
that's enough to infer know edge, | guess. |Is that your
argunent ?

MR. CHERTKOF: Yes.

JUDGE HAGY: Tenporal proximty infers know edge as
wel | as causation.

MR. CHERTKOF: Yes, but there's nore in that case.
When you ask the question if there's no evidence, you're sort of
assum ng the answer.

JUDGE HAGY: Well --

MR. CHERTKOF: | think that circunstantial evidence is
power ful evidence and you don't need an adm ssion. Wen both
pl ayers are enpl oyees, they have self-interest in the outcone.
They understand that they admt they know about this fact. It
| ooks bad. A jury can disbelieve testinony on that basis and
can say do you know what? | don't believe that Fred woul d have
fired Wlnma that day for being ten mnutes late unless there's

sonet hing el se going on, and they haven't given ne anything to
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expl ain why that sudden, unusual reaction, and WI ma has
explained it perfectly, which is she got fed up with the sexua
harassnent, she went and filed a conplaint, and two days |ater
she's fired on a very thin reason.

JUDGE KRAVI TZ: Judge Bayl son has a question.

JUDGE BAYLSON: Yes. Let nme ask you this: CQbviously
we're all in agreenent, and |I'msure you are, that we shouldn't
be changi ng substantive standards, we're just talking about
procedural rules, and in the MDonal d- Dougl as context, | think
where nost summary judgnents get granted is, it's fairly easy
for the plaintiffs to establish a prima fascia case and it's
fairly easy for nost defendants to cone up with an independent,
nondi scri mnatory reason, and very often when summary judgnent
is granted, the district court judge finds that the plaintiff
has failed to cone up with evidence that breaches it. Now, you
can quarrel with that standard, but you're not claimng that our
rule is affecting that substantive standard under
McDonal d- Dougl as?

MR. CHERTKOF: Yes and no, your Honor. First of all,
| think procedure can affect outcone, which is why we're al
engaged in this, but I think I need to get to ny second point,
which is related to the first, that we want to first limt the
inquiry to material facts and not a whol e bunch of secondary
subsidiary evidentiary facts, but the noving party, the noving

party under current substantive |aw has to establish there is no
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di spute as to material fact and not have any inferences drawn in
their favor to get there. The responding party --

JUDGE BAYLSON: Isn't that current substantive
standard sunmary judgnent | aw?

MR. CHERTKOF: Yes, but that brings nme to ny second

point, which is, | think we need a change to Rule
56(c)(2)(b)(I1)(i), which is basically -- it's on page 29 of the
nost recent draft, | think. It's basically how you respond by

t he nonnoving party for sumrary judgnent. It currently reads
this:

Made in the response incise |y identified in
separately nunbered paragraphs additional material facts that
precl ude sunmary judgnent, and that, while I think it's small,
is a substantive change in the law. | think you'll have to
delete the word "material” fromthat and change it to
"addi tional facts or inferences that preclude summary judgnent,”
because a nonnoving party can agree with the facts and argue the
i nferences or can agree with sonme facts and put in others, but
to put in facts that aren't material, as | defined it, as

Anderson vs. Liberty-Lobby defined it, but are still relevant to

summary judgnent, for exanple, going to credibility. |If the
nmoving party's notion rests ultimately on the affidavit of a
W t ness whose credibility is an issue, that beconmes a fact that
can defeat summary judgnment even though it's not necessarily

material in the Anderson vs. Liberty-Lobby sense. So again --
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JUDGE VALUKAS: You woul d advocate elimnating the
word "material" in the response?

MR. CHERTKOF: And adding the word "or inferences."
The responding party can raise facts or inferences.

JUDGE KRAVI TZ: Judge Val ukas?

JUDGE VALUKAS: M. Chertkof, why wouldn't it be
sufficient for the non-noving party, given the circunstances,
mean, | thought your hypothetical was an excellent illustration
of the situation where credibility is at issue wherein
i nferences can be drawn. | thought you did a very nice job of
setting that up, but why isn't that appropriate material for the
brief, that is, you lay out the facts and then you |lay out those
things that you think are disputed, and then in your brief,
whi ch is acconpanying the statement of material facts and the
position, you point out to the Court that there are nunerous
credibility determ nations, that the appropriate inferences to
draw are that this is pretextual, you lay out all of the things
that you set up so nicely in terns of the 20-year enpl oyee, al
of the other enpl oyees who have been late and aren't discharged,
that a jury is entitled to draw an inference in favor of the
plaintiffs and to find in favor of the plaintiffs on that
evidence, why isn't that sufficient?

MR. CHERTKOF: Well, | certainly would do it in a
brief, but | actually think that the point-counterpoint process

can work but ought to be tweaked to deal with this issue because
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Title VII cases are a significant portion of the docket. In
many cases the way that the summary judgnent notion is going to
be handled in a point-counterpoint | think obscures the issue
rather than clarifies it. |t obscures the issue because the
first undisputed fact wll be the person was ten mnutes | ate;
therefore, the reason is true under MDonal d- Dougl as and
therefore we don't prove pretext, when of course the fact that
they are ten mnutes late isn't dispositive. The question is
whet her or not that was the notivation of the supervisor, not
whet her the particular incident they decided to give as their
reason is a true incident.

The second undi sputed fact is going to be there's no
proof that the supervisor was aware of the E. E O conplaint
because nobody's admtted it and both sides of that potenti al
conversation or comunication deny it. And the point is, that I
don't think that the point-counterpoint as currently proffered
focuses the real material fact there is what is the know edge
and intent of the supervisor. And | think the reason it is
devel oped that way is because that's a much harder question in
summary judgnent. It's much easier to try and distract and say,
well, the issue is did they really mss this deadline, did they
really arrive late, did anybody admt that A told B about this
fact? And thereby by dividing and conquering, they obscure what
is the real and ultimate only fact in issue, which is, what is

the notivation of that boss for nmaking this decision? And if
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it's focused on that and inferences are drawn fromthe nonnovi ng
party, | think that summary judgnent abuses, as the plaintiffs
side sees it, would be | essened because the point-counterpoint
woul d serve a better function by focusing on the issue of

know edge and taking other things that are dealt with often
circunstantially and not dealing with hundreds of obscuring
subsidiary facts and e-nmails and conmuni cati ons and ages that
may or may not be di sputed.

JUDGE KRAVI TZ: Judge Bayl son has a question, but Il
just make, if you think in that situation the point-counterpoint
woul d obscure intent, don't you think the brief is going to do
that too?

MR. CHERTKOF: | hope that they would. | hope so.

JUDGE KRAVITZ: So | don't know whether -- you may be
right, but | don't know that the point-counterpoint necessarily
woul d be the culprit in your situation. | think that the
defendant is going to obscure the fact that intent is the key
i ssue by focusing on facts, and they're going to do that in
their brief or they're going to do it in their -- | assune
they're going to do it in both.

MR. CHERTKOF: May | respond to that?

In the real world, cases are never quite so sinple as
they are in hypotheticals, and what | would really expect is
that | have a 20-year enployee, |'ve represented a | ot of

enpl oyees, |'ve had sone very strong cases, |'ve had sone nore

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

47

anbi guous cases, but |'ve never had a perfect enployee, so for
t he 20-year enployee, the enployer is going to cone forward with
all of the various m stakes and probl ens that enployee has ever
had: lost this sale, had this conflict with a coworker,
forwarded an inappropriate e-mail joke to this one, and all of
those are going to show up in the Statenent of Undi sputed Facts
trying to paint this enployee as |ess than superlative, and |
may have to respond to a hundred incidents -- excuse ne -- a
hundred statenents of undi sputed facts with another dozen or two
dozen incidents over this 20-year career, none of which focus on
the issue that | think is really at hand and create a very big
burden on nost of these small firnms who don't have teans of
paralegals to do this and put together the non-novant's box.
JUDGE BAYLSON: | have two questions. The first
follows up on your proposal for (c)(2)(b)(2). Wen you want to
elimnate the word "material,” | don't understand how you can
defend that, because we've had -- "material" is used in the
Suprenme Court's trilogy and it's used as a requirenent for the
noving party's statenent, and we've had a | ot of discussions
about that and a lot of conplaints that nmany | awers cone in
with facts that are not material, and having the requirenent of
materiality really requires a | awer to think about what is
mat eri al, because ot herw se you get these 100-page statenents
about what col or necktie sonebody was wearing in an antitrust

case, which really is conpletely immaterial, anybody woul d
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agree, so | don't understand why you would want to do that.

And secondly, | think your idea of adding inferences
is sonmething that deserves discussions, because certainly
i nferences could be raised in a brief, but | think what you're
saying is that maybe judges don't get the inport or the inpact
of possible inferences by just reading a brief and if it was in
the counter statenent of facts it would be nore clear and nore
obvi ous. Do you have any coment on that?

MR. CHERTKOF: Well, yes. | appreciate that one out
of two. But yes, because in the point-counterpoint, | actually
think this can be useful, so if the issue is going to be focused
down --

JUDGE BAYLSON: But how can you defend elimnating the
word "material"? Wy do you want to do that?

MR. CHERTKOF: Because | think "material" ought to be
defined narrowWy for the noving party to help focus it. But in
responding to that, a non-noving party can bring up issues that
| don't think are material in the classic sense.

For exanpl e, suppose the key affidavit fromthe noving
party is by sonebody who has been convicted of perjury. Is
their conviction of perjury relevant at trial to their
credibility? O course. |Is their prior conviction for perjury

mat eri al under the Liberty-Lobby standards? | doubt it. And it

acts as a word of limtation when what a nonnoving party wants

to do is show you all the reasons why the noving party's story
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needs a trial, why a jury has to hear the story and decide
whet her it's accurate.

And there are things about credibility. | mean, many
of the witnesses, in fact, nost in our cases have an interest in
the outcone. They're aligned with the enployer or not. They
get paid by the enployer. They have a reputational interest in
whet her they're found guilty of sexual harassnment or
retaliation, and to accept their affidavits w thout challenging
the credibility of those and having the jury hear themis often
a mscarriage of sunmmary judgnent, but it doesn't nmean that we
have a material fact on the opposite side of that to say here's
why you shoul d di sbelieve the supervisor's denial that they had
know edge of the conpl aint.

JUDGE BAYLSON: Can | ask ny second question?

JUDGE KRAVI TZ:  Yes.

JUDGE BAYLSON: And this goes back to what | said
before in the context of pretext. It sounds to me from your
el oquent description of this process that what you're really
conpl ai ni ng about is the MDonal d- Dougl as standard. You woul d
like to have the standard be that if a plaintiff in an
enpl oynent case shows a prina fascia case, he or she is entitled
to ajury trial, period. Isn't that really what you' re saying?

MR. CHERTKOF: No, your Honor, although the D.C

Circuit recently traced to this in the Brady case, which | think

was a good illumnation, it follows in the Suprene Court's case
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in A kens, that when you cone in at the end of the discovery,

t he McDonal d- Dougl as case, which was created at a tine when

t hese were bench trials, it was created before the '91 Act, is
really of mnimal use to us. At that point nost of the tine you
have two stories: you have the enployer's story, which is, this
person was fired for m sconduct or for poor performance or for
sonmet hing el se, and you have the plaintiff's story that says,

no, ny performance was adequate. | was fired for retaliation or
for ny sex or ny race or for taking disability |eave, and the
question is, you throw everything in the pot and is there enough
that if a jury granted a verdict you would survive a Rule 50
notion, that is, the jury was entitled to disbelieve w tnesses
on one side, believe the others, and decide, do you know what ?

| don't think the enployer's justification nmakes sense. Sure,

t he enpl oyee wasn't perfect, but they were no worse than anybody
el se, they shouldn't have been fired for this particul ar thing,
and | think the fact they took disability | eave three weeks
before they got fired, that was the thing that was the problem
and those are not very anenable to summary judgnent. Statute of
[imtations cases are, exhaustion of renedies cases are, but
general |y speaki ng, what sonebody's notive is in a particular
situation is just not anenable, and | think the statistics show
that the district courts shouldn't fear juries. That is, juries
do a pretty good job of getting it right, but it may be the

scenari o where people bring cases and they have an uphill
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battle.

JUDGE KRAVITZ: | had a jury trial in an enpl oynent
case and it took the jury about twenty mnutes to conme back with
the defendant's verdict, and then their first question to ne
was, who decides these cases go to trial? That would be ne.
So, you know, it's unclear what the statistics are, but |
t hought your comment was a good one, which is, you know, naybe
we should be letting nore cases go.

But we've got a |ot of people we've got to get to. |
appreci ate very nmuch your tine and your comments and your
t hought s.

MR. CHERTKOF: Thank you very nmnuch.

May | have one mnute to do the other points | didn't
tal k about ?

JUDGE KRAVI TZ: Do that? Well, it's in your witten
statenent. Is it in your witten statenent?

MR. CHERTKOF: Yes.

JUDGE KRAVI TZ:  Sure.

MR. CHERTKOF: Sur-reply, oral hearings, because
again, we get this conplex record. |It's very difficult, I
think, for the courts to decide these on paper records.

JUDGE KRAVI TZ: When we start mandating oral argunent,
then the judges will surely --

JUDGE BAYLSON: But ask for them

JUDCGE KRAVI TZ: W have Professor Schnei der next. [''m
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sorry. No. Professor Brunet. |'msorry. Excuse ne. | got
ahead of nyself.

Wel cone, Professor. Thank you for com ng.

PROFESSOR BRUNET: | want to thank the commttee for
letting ne speak today, and | start off with a story about the
| ate Professor Maury Rosenberg of Col unbia Law School. Wen he
taught civ pro he showed up the first day and he put two words
on the board: "shall" and "may." Wat a great divide between
sort of a diagonal line, and for years he'd say that at |aw
prof essors' conventions, and | would always do that. There
woul d be some troublesone rules, like Rule 15(a), |eave shall be
freely given as justice may require, so that was sonewhere in
the mddle and certainly was discretionary. But let ne tel
you, it's not easy to teach siv pro anynore with "shoul d" and
"may." It's just harder to explain. And I'mnot the only one
who thinks that, so I'mhere to address two issues. The
poi nt-counterpoint |I'll do secondly, and the "nust grant”
| anguage that | prefer initially.

So the sunmary judgnent nechanics need to be as firm
and non-di scretionary as possible in order for Rule 56 to work
its magic. As a textual matter, the verb "nust" triggers a
mandat ory grant of sunmmary judgnent where the record establishes
that no factual disputes exist and, as a matter of |aw, the
movant is entitled to judgnent. The word "entitled" in this

di scussi on needs to be given sonme neaning, and it's nmeani ngl ess
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with a "should.” You're not entitled to anything if the verb is
"should."” Pretextual treatnment of Rule 56 provides a usefu
function w thout avoiding additional case processing. No other
pretrial mechani sm perfornms this summary judgnment function.

So what woul d happen if we stick with "shoul d"?

By the way, you know, we had "shoul d" for a
year-and-a-half or so. The rule hasn't tilted froma summary
j udgnment standpoint. On the other hand, | think that's because
of the prom se you nade and it's a prom se that you made no
substantive changes, but you did. Certainly Rosenberg would
have thought that.

What woul d happen? Well, the word "shoul d" was a
normative nmeaning in the dictionary nmeaning "shoul d' descri bes
an expression of what is probable or expected. The use of
"should grant” neans that the rules drafters hope the notion
woul d be granted. A hope is nuch less than a word casting a
mandat ory neaning. Long-tine use of the words "should grant"”
will result in the creation of additional judge-nmade exceptions
to summary judgnent grants.

The cost of such discretion are considerable. Mking
Rul e 56 notions discretionary, which of course this hearing
itself is publicizing the "should/ nust" divide, this was not
publicized greatly after the style project, so we created a
nmonster which is going to be unleashed in one way or another

here.
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| lecture frequently on summary judgnent. 1'll begin
all ny lectures on the "should-nust" issue fromnow on, but I
think again | won't be the only one who does that.

So this would guarantee that fewer summary | udgnent
nmotions over tinme wll be granted, naking summary judgnent
di scretionary, thus added burdens on district judges because the
nmovant and nonnovant on each couch their argunents in a
difficult-to-decide, discretionary style. They'll argue for
discretion, and that, | think, will nmake sunmary judgnent a nore
conpl ex process.

The likely decrease in Rule 56 grants will raise the
price of settlenents as the transactions costs of litigation
will increase and greater nunber of civil cases are tried. The
cost of summary judgnment woul d correspondingly rise, as counsel
considering filing the notion would face a nore conpl ex process
and may be deterred fromfiling by the possible Iikelihood of
the notion's increased cost and possible denial. This would
cause us to change summary judgnent as we know it.

Wt hout firmlanguage mandati ng summary judgnent upon
a showi ng of no genuine issue of material fact, the concept of
summary judgnent becones flabby and anbi guous. |In Judge D ane
Wod's terns, sumrmary judgnent now perforns a val uable "put up
or shut up nonent in a lawsuit, when a party nust show what
evidence it has that would convince a trier of fact to accept

its version of the facts.”" This role will be nodified
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substantially if the word "nust" were not used. There's little
reason in retaining sunmary judgnent in its present formif it
becones di scretionary.

Now, there is discretion in summary judgnent. It
comes fromthe appellate courts. So in three types of cases,
including antitrust, civil rights, and negligence, we see great
reluctance to grant sunmary judgnent in jargon and panel
decisions. Professors Wight, MI|ler and Kane assert that
"cases prem sed on alleged violations of the constitutional or
civil rights of plaintiffs are frequently unsuitable for summary
judgnment." Substantive --

Pr of essor Marcus?

PROFESSOR MARCUS: Can | just underscore or return to
sonet hing you just said? W've heard a nunber of w tnesses
t oday suggesting that enploynent discrimnation plaintiffs at
| east are facing inappropriately frequent grants of sunmary
judgnment. Now, if notive and intent is recognized as unsuitable
for resolution in many instances, that doesn't sound |ike a
problem | wonder if you could comment on whether in your work
on sumary judgnment, which includes fairly pervasive attention
to the matter, this seens to you to be a problemin that
category of cases.

PROFESSOR BRUNET: |'mnot sure that woul d concl ude as
a problem but |ooking at the data, MIC, the nost recent data,

it shows very high grant rates, perhaps arguably
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di sproportionally high grant rates in enploynment discrimnation
cases. | think I'mtroubled. 1'd like to know nore about that.
The nunber is different in negligence cases, so a very, very
smal | percentage of negligence cases.

PROFESSOR MARCUS: Would it be neaningful if the
frequency of plaintiff verdicts in tried cases were |ower also
for that category of cases in deciding whether it's
di sproportionate?

PROFESSOR BRUNET: Quite neani ngful. Wat we've done,
of course, in '86, is |line up and equate directed verdict and
summary judgnent except as to timng. That's what happened.
Again, the rule didn't fall apart fromthat verdict. |If you
make this change of "should" for summary judgnment and don't
correspondingly do sonething for directed verdict, interesting
t hi ngs woul d happen.

Maury Rosenberg al so tal ked about the scope of review
on appeal given discretionary rules, that it was abuse of
di scretion for discretionary trial court rules in some courts,
so will de novo review cease?

Ri ght now de novo review is a substantial safeguard
for summary judgnent |osers, and one sees the nunbers to support
this. One sees frequently four or five claimcases going up on
appeal where summary judgnent has been granted, reversed and
remanded on one of the clains. Every circuit has cases that do

this, particularly in the civil rights area.
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So let ne sing alittle bit sone phrases that we got
from case | aw.

JUDGE COLLOTON: Professor Brunet, one question on
your point of appellate review. Are you suggesting that if the
word "should" remains in the rule, that an appellant who is
objecting to the grant of summary judgnent m ght be able to
chal l enge the district court's refusal to nmake a discretionary
denial, and the courts of appeals would then be addressed into
figuring out what the standards are for discretionary denials
and whet her there's an abuse of discretion in not making a
di scretionary denial ?

PROFESSOR BRUNET: |I'mafraid that wll be argued.
How it wll be decided is a different issue.

JUDGE KRAVI TZ: Judge Wod?

JUDGE WOCD: | have one concern actually that flows
from a question Judge Nelson raised earlier and |1'd be
interested in your comrents on it.

| have the feeling that we may be tal ki ng past each
other just a bit on this "nust-should" issue. Those who are
arguing strongly for the "nust" are really focusing on the
entitlenent of the party to sunmary judgnent once all the facts
are teed up and once sonebody has figured out what all the
material facts are, whereas the exanple that Judge Bayl son gave
is one where there's a massive record where it would really

per haps be better to just go ahead and take it to trial and for
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trial managenent purposes nmaybe you should think of the word
"post ponenent” or sonething. No one has actually said in the
face of a square legal entitlenment we're going to refuse to
grant. They're saying sonething a little nore subtle than that,
so that's one question | have, whether maybe part of the problem
here is actually a timng problem

The other, which other people also nentioned, is the
partial summary judgnent where you know you're going to have to
have a trial anyway, you mght want to get that |egal certainty
of the final trier of fact's conclusion. Certainly on appellate
review if you're reviewing a case where a jury verdict cane in,
you really do have to find a legal error. You' re not going to
reexamne that, and even if you're reviewi ng a case where the
trial judge really was entitled to make facts without Rule 52
review, once again, it's a somewhat nore robust record to
revi ew.

PROFESSOR BRUNET: You nmade two excellent points. |
think the conmttee has a great handle on the partial summary
j udgnment problem You need sone discretion on it, no question
about it. The solution -- | was going to get to this at the
end, but this "tal king past" phrase you' ve used m ght get to the
sol uti on.

You need to use the passive voice here and use neither
"must"” nor "should."™ Summary judgnment is granted if there is no

genui ne i ssue of no genuine disputed fact and you're entitled to
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judgnment as a matter of law. You don't want to use "required,"
you don't want to use "appropriate" in the passive voice.
"Summary judgnent is granted if" the sentence should begin, and
that resolves the problemthere. This will leave it up in the
air. There already is substantial discretion in so many Courts
of Appeals cases, particularly the civil rights cases, false
managenent cases, and a handful of antitrust cases.

" mworking on a case now where | tal k about summary
judgnment, and a quick | ook which denonstrates the Suprene Court
has pulled back the "quick |ook" idea and nore of course happen
for sonme reason, but this still grants sunmary judgnents in
antitrust cases quite frequently.

But | think plaintiffs are protected fromtheir |osses
by so nuch of this Court of Appeals in civil rights cases
| anguage, so the 9th Crcuit, the 7th Grcuit, the 8th Grcuit,
the 2nd Grcuit, I'mlooking at page 372 and 373 of Marty
Retich's and ny text on summary judgnent |aw, | ooking at
footnotes that are four inches thick full of quotes why courts
shoul d be reluctant to grant summary judgnent in civil rights
cases, quote, "because snoking gun evidence of discrimnatory
intent is rare and nost often nmust be inferred.”" The 8th
Crcuit says there should be a caution that sunmary j udgnent
shoul d sel dom be used in discrimnation cases because such cases
depend on inferences rather than direct evidence.

PROFESSOR MARCUS: Can | just followup on what you
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just said? Do you see in that case law a need to include in the
rule some reference to inferences?

PROFESSOR BRUNET: No. You've left burden-shifting
out of the rule. You've left out the case law. You've
clarified timng nicely. You still got what |I call the "tine
out" rule, that if you need sonme nore tine and you're the
nonnovant, you can have it. Those are great safeguards for
nonnovi ng parties who are often plaintiffs. They need to be in
pl ace, and they are. So we've got the text covered, but we
can't cover every issue, and | think inference is just an asking
for liability to go there.

"1l address briefly the -- I"Il skip over the
history. But Judge dark would like this discussion. dearly
renovi ng boards treating certain kinds of cases differently in
summary judgnent and summary judgnent needs to be generalized
over across causes of action under the transubstantiate ideal of
the FRCP is. It's worked well for many years. It should work
wel | | onger.

Let's tal k about the point-counterpoint real quick.
The new point-counterpoint and citation requirenents of Rule 56
have a cost, but nonethel ess are helpful in current practice in
many districts. A good |awyer cites to the record and focuses
the claim and nmany |awers follow this practice and (i naudi bl e)
within the text.

| thought there was one paragraph in the conmttee
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note that was great because it tal ked about in negative terns
how di fficult sone of these point-counterpoint statenents can be
wi th hundreds of points, and |I think that needs to be upgraded
and put right near the front of the commttee cooments. So it's
apt to enphasize the brevity and succinct nature of the way this
practice should work. This is at page 38, line 76, page 85 of
the prelimnary draft materials. N cely contrasted proposal of
|l ocal rules cross the filing of docunments contain hundreds of
facts and hundreds of pages. This paragraph just needs to be,
t hi nk, squared and --

JUDGE BAYLSON: What page?

PROFESSOR BRUNET: It's at page 85 of the printed
text.

PROFESSOR MARCUS: Around on 182, | believe?

PROFESSOR BRUNET:  Yes.

| see four advantages of the point and counterpoint.
Party citations to the summary judgnent save judicial tine in
searching an unfamliar record; secondly, statenents of
contested and uncontested facts acconpany the record serve to
focus the issues that are presented thereby aid the court;
thirdly, opposing counsel should see that the summary judgnent
issues with greater clarity followng efforts to cite the
record, a vision that greatly facilitates case | aw pronotion and
settlenent pronotion. This will also help appellate review as

well by mandating a nore tidy and transparency in the summary
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j udgnment record.

| think there's a relationship between the point and
counter point and the "should,"” "must," "may" |anguage, that the
nore focused you are on the record, the nore precise one can be
in the summary judgnent rulings, whether they nust or should be
granted, and | think that needs further el aboration. These
changes are not happening in isolation.

| want to thank the commttee and --

JUDGE KRAVI TZ: Thank you, Professor, for your remarks
and responses to questi ons.

Are there any other questions that any of us have for
Pr of essor Brunet?

| want to thank you, sir, very much for the assistance
and sharing your views.

W have Professor Schneider. Welcone.

PROFESSOR SCHNEI DER: Thank you.

"1l make sure this is a little |ouder, because it was
very hard to hear.

JUDGE KRAVITZ: Yes. |I'mnot sure mne is on.

PROFESSOR SCHNEI DER:  Thank you very nuch for having
me here. Let ne introduce nyself briefly and then go to sone
comments that also will try to respond to sonme questions that
you' ve al ready asked sone of the other folks who have testified
that | think I mght be able to be hel pful on.

|"mLiz Schneider, a Rozel Harper Professor of Law at
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Br ookl yn Law School, now visiting professor at Colunbia Law
School. | was a civil rights lawer for many years before
becom ng a | aw professor, clerking for the late United States
District Judge of the Southern District of New York Constance
Baker Mdtley, and | have been teaching civil procedure and
related civil rights courses for 25 years. And |'ve been
teachi ng procedure at Brooklyn, at Harvard, at Fordham and now
at Colunbia. |1've also worked very closely with federal judges
as chair of the Academ c Judicial Network of the Nationa
Associ ation of Wnen Judges, and | was very happy to participate
with you a year ago at the mni conference on summary judgnent,
whi ch was enornously hel pful and inportant. And as you know
fromny witten cormments, | am quite concerned about the
direction of the new summary judgnent proposals, particularly
56(c).

Let ne start. First | want to say that when we net
| ast year there was of course considerable concern by others, by
participants, about this new direction in terns of the 56(c)
poi nt - count er poi nt proposals. As |'ve described in ny article
that's subsequently been published, The Dangers of Summary
Judgnent, Gender and Federal Civil Litigation that | cite to in
nmy comments and others cite to as well, which | wll be
submtting as an additional conment on these proposed
anendnent s, sunmary judgnent has, as of course you know, becone

the do-or-die place in federal civil litigation and has had a
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huge inpact in federal court in renoving cases from public
adj udi cation, in giving judges increased powers as fact-finders,
in having cases and having federal juris prudence in general
devel oped without full factual and |ive witness records, and in
conpari son, for exanple, when | began to practice civil rights
law in the 1970s where summary judgnent truly was a disfavored
motion, truly was, as Ed Brunet just spoke, the sort of case
| aw, you know, the sort of invocation of course notive, intent,
etcetera, etcetera, not appropriate for summary judgnment. That
has changed dramatically in practice regardl ess of the
invocation of case law. [|I'mnot saying it doesn't sonetines
prevent sunmary judgnent, but it has changed a great deal, and |
think of course there are also very severe efficiency issues,
much of the process that has devel oped around sunmary judgnent,
and that | think the proposed anendnents we are suggesting
create extensive process for summary judgnent where in many
cases it would sinply just be easier to allow the case to go
forward to trial.

| want to suggest al so, and the d airnont- Schwabb
mat eri al has al ready been nentioned, the notion that summary
j udgnment has played and continues to play in terns of choice of
forumin creating the inpression, frankly an inpression that |
do not think the advisory commttee wants to encourage, the
federal courts are courts for defendants, not plaintiffs. Now,

| am enpathetic with the degree to which summary judgnent cases
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are very, very difficult for judges, and | am very unenpathetic
with sone of the concerns in terns of, for exanple, the enphasis
on orderly presentation, that | think has ani mated sone of the
56(c) proposals. |1'Il talk about that nore fully in a mnute.
But as we know, sunmary judgnent notions are now routinely made,
and of course often cases that | ook |ike good candi dates for
settlenment will not settle until after the district court denies
summary judgnent for the defendant, but what they do require is
for district courts to ook at all the evidence in a holistic
way in order to decide if there are genuine issues. And by the
way, | totally agree with your inprovenent of genuine disputes.

| think disputes is nmuch better, disputes of material fact, but

| do think that for the reasons that | want to highlight, the
poi nt - count er poi nt proposals are deeply -- are a matter of great
concern.

Now, first, | think that this is not going to nmake
judicial decision-nmaking on summary judgnent nore effective. |
understand that sonme of what, as | say, has aninmated these
proposals. Many of you who are judges are concerned about the
fact that you do not believe that |awers are doing the job that
they should in terns of citation to the record, in terns of
orderly presentation, etcetera, and that that is part of what's
ani mated, but | would propose to you that | think that that can
be acconplished, and I'll talk in a few m nutes about how,

wi thout the full panoply of unnecessary and additional work that
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t hese proposals would create for judges and additi onal
transaction costs for lawers. 1In ny view, these would be
reasons enough to oppose these anendnents, but the Federal
Judicial Center enpirical studies that have been done in
conjunction with your advisory conmttee process, also suggest a
potential inpact on the resolution of civil rights in enpl oynent
cases. That is troubling. And although | recognize that you
are trying very hard to say that this is not going to inpact on
substantive law and it doesn't change the | egal standard, of
course procedure and substance are interrelated. How can they
not be? And | think the commttee here is underestimting the
degree to which procedure and substance are interrelated and the
way in which they will inpact.

Now, | think that in order to nmake the Iink which you
have -- excuse nme -- pushed sone of the other fol ks who
testified earlier on exactly how, let nme try to help with this.
| think that the slice-and-dice tendencies of federal judicial
deci si on- maki ng, which | understand nmay be hard for sonme of you
to hear or to really accept, particularly I want to say with
civil rights and enpl oynent cases has really underscored the
dangers of summary judgnent. W are talking here, and in the
article that | wote that | just alluded to, I'mnow witing
another article about the interconnection of Pronbley (ph) and
Daubert and summary judgnent, we are tal ki ng about judges'

deci sions on summary judgnent, that, as Martha Dautry of the 6th
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Crcuit has highlighted, inperm ssible disaggregation of |ega

i ssues, or as Professor Steven Burbank sees it, sees less in the
parts by subjecting the nonnovant's evidence to piece-by-piece
analysis, and is not analyzed contextually.

Now, it is not only enploynent cases, although they
have been highlighted already, that involve conplex issues of
fact and | aw, although enpl oynent cases and civil rights cases
do present an enornous challenge. 1In fact, Professor Marcus,

t hi nk you highlighted that question before in asking about
antitrust and other matters as well, and | would say | think
that's right. Those are all cases where, yes, the routine |aw
that is invoked says, oh, those aren't appropriate for sunmary

j udgnent, but that is not what is happening at the district
court level, and so | think there is good reason to be concerned
as to, even though the stated purpose is nore orderly
presentation, to be concerned about whether this new

poi nt - count er poi nt woul d sinply exacerbate, frankly, these

probl ematic tendencies in judicial decision-making.

Let nme give you sone exanples, because in the work
that | did, | saw many, many, many cases in which this was done.
Now | et ne give you an exanple of one, Sinpson versus University

of Col orado, a case out of the district court in Col orado, 2005,

then reversed by the 10th Grcuit, and then ultimately after
reversal many years later settling for $2.5 mllion. This was a

brutal Title I X claimagainst the University of Col orado, which
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|"msure many of you were famliar with. It got quite a |ot of
national publicity. There was an al nost 80-page district court
opi ni on on summary judgnment, which did not go through, did not
put evidence together in a holistic way, went through in the
nmost mechani stic way dice and slice, the 10th Grcuit reverses
and says effectively there is no way that a reasonable juror
could not have returned a verdict for the plaintiff.

I n anot her case, the Jennings case, and this is --

PROFESSOR MARCUS: Can | ask a question there?

PROFESSOR SCHNEI DER:  Sure.

PROFESSOR MARCUS: Did that district have point-
count er poi nt rul e?

PROFESSOR SCHNEI DER:  You know, that's a very good
guestion and | should know the answer to it but honestly to tel
you the truth I don't. WMaybe sonme of you do know that, but |
shoul d know the answer to it, and I will, since |I'mplanning to
wite additional comments, let nme look into that and try to
answer that, but in any event, | nean, the tendency that you are
hi ghlighting here, obviously there is a perp alary -- there is
sone preablation of from sone district courts obviously who have
put this full point-counterpoint, not the token only 21 | think
or 20 who have put the full point-counterpoint into play, |
understand fromthe district court perspective that could be
viewed as an advantage to sort of push the |lawers, to marshal,

but honestly, | think this, the kind of dice-and-slice tendency
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that I'mtal king about nore broadly, is in many, nmany deci sions
that in many district courts that are not sinply under the rules
that, you know, the local rules that you're now seeking to
encour age.

JUDGE KRAVI TZ: Judge Canpbell and then Judge Bayl son.

PROFESSOR SCHNEI DER:  Sure.

JUDGE CAMPBELL: Professor Schneider, we have 20
districts that have local rules that allow or call for this
poi nt and counterpoint. |Is there data that suggests that
summary judgnent is granted nore often in those districts for
defendants in civil rights cases?

PROFESSOR SCHNEI DER:  Well, | believe that the data

actually that Joe Cecil and George Kurt put together for you

actual ly does not suggest that they're in -- that there is a
dramatic difference between the -- you tell ne whether or not
|"mwong -- but ny read of that data does not say that in the

study that was done in preparation for your proposals, that
there is a dramatic difference. | think it's like, you know,
three, two or three points perhaps, but what |I'm saying to you,
| think, was nore is really beyond that, which is that this

di ce-and-slice tendency which has already existed and exists |
believe in nmuch judicial decision-making irrespective, frankly,
of whether or not the district courts have these proposals, has
the potential to be dramatically exacerbated by what you are

proposing. |'mnot saying that the data is there yet
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necessarily on that inpact because |I think we don't know that
for sure, but | think it has the potential, and I think it has
the potential in not just, although ny focus has really largely
been because of ny own research on enploynent in civil rights
cases, | believe that it has this tendency nore broadly, as well
as of course the added expense and litigation costs that have
al ready been highlighted, but let nme also -- I"'msorry. Go
ahead.

JUDGE KRAVI TZ: Judge Bayl son?

JUDGE BAYLSON: First of all, Dr. Cecil is hiding in
t he background. W have a seat for himat the table if he wants
to sit here, but | don't think there is any way anyone can say
that his data proves conclusively or even inferentially one way
or the other that in those districts that it's used that it has
some substantive inpact, but what | want to cone back to is,
would like to just ask you about your assunption that the
slice-and-dice, as you call it, is unfavorable to plaintiffs.
Wiy? Because | would like you to think about it this way: It
gives the plaintiff, the plaintiff has been, particularly in
enpl oyment cases, al nost always the nonnoving party. |t gives
the plaintiff two ways to make his or her case to the judge.
One way is in the brief, which of course you have now. But the
second way is, it gives themthe opportunity to go into the
record, whatever the record may be, including affidavits by the

plaintiff, which very often for sone reason are | acking when
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t hey obviously can be the prinme evidence nmandating the denial of
summary judgnent, but that's a separate point, but it gives the
plaintiff a second way to show the judge that their summary

j udgnment shoul d be deni ed because you not only have the brief
where you can nmake the argunent, but you've got this procedure
where you can point to facts in the record, you can point to
data in the record, you can point to deposition testinony. Al
it does is requires the plaintiff's |awer during the process of
di scovery to nmake sure those facts appear of record by an
affidavit or deposition testinony, but it gives the plaintiff
really a second bite at the apple, and | don't understand why
those who argue against this won't deal with that as an

advant age, and you keep assumng it's a di sadvant age.

And the second point is that, and I, fromny own
personal experience in talking to many others who were at these
many conferences, as it were, that it nmakes it nuch easier for
the judge to find out what is in the record, to have this point-
counterpoint wth specific record references instead of weedi ng
t hrough a 20, 30, or sonetines 80-page brief, you know, | ooking
for statenents of fact which may or nmay not be supported by
record reference. Those are two questions.

PROFESSOR SCHNEI DER: Great. Thank you. Thank you,
Judge Bayl son.

On the first question, | don't necessarily assune that

the slice-and-dice is only problematic in terns of plaintiffs.
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Let ne say that. Wat | think |I'msuggesting is that | think
that there is a considerable amount, and let me qualify this,
there is a considerable anount of slice-and-dice that goes on in
ternms of summary judgnment deci sion-nmaking, because by the tine
you are nmaking, who are district court judges, are making
deci si ons about summary judgnent, you often have a huge anount
of material before you, so just trying to put that nmateri al
together | understand can be a very daunting task and that's the
reason why | said before that | can understand why the inpul se
around orderly presentation has and animated this, but what |
think is that the -- first of all, good | awers now are making
citations to the record even in the present circunstances. You
don't need to require, or, you know, if you want orderly
presentation, then perhaps you have sonething that says now that
in the brief, or, you know, that there ought to be specific
references to the material. It should be woven in. | think the
poi nt that some, and what |I'mtrying to enphasize, is that these
are the integration, interrelationship of fact and |law, which is
inevitable in sunmary judgnent, is being segregated out here in
a way that could be very problematic.

JUDGE BAYLSON: But that can be done in the brief.
The brief can make this weave between the facts and the | aw.
Al'l the point-counterpoint does is say have the facts separated
and supported?

PROFESSOR SCHNEI DER:  Yes, you're right, but it does

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

73

provi de an opportunity for trenendous litigation, and not
focusing actually on what is genuinely material as opposed to
what our, you know, every issue that can be generated either by
t he novant or by the nonnovant, and that can be trenendously
costly froma transaction standpoint, and frankly, ultimtely
inefficient even in terns of the purposes for which you want to
do this.

JUDGE KRAVI TZ: Judge Rosenthal has a question

JUDGE ROSENTHAL: | have two questions.

JUDGE KRAVI TZ: Two questions.

JUDGE ROSENTHAL: Two questions, if | may.

The first question is this: Generally stated, under
our present system we have a patchwork of |ocal rules, sone of
whi ch require point and no counterpoint, sone of which require
poi nt - count er poi nt, and sone of which are silent on the subject.
One of the changes that woul d be nade by the proposal would be
to say to the judges in the various districts, if you don't say
anything, here's howit's going to be, but you do have the
ability in a case-specific order to tailor the procedure or
abandon it entirely, and if the particular case is not well
suited to it for any nunber of possible reasons, |I'd |Iike your
comments on how you view the change fromlocal rule variation to
case-specific variation.

And the second thing | wanted to ask about was for

your reaction to Professor Brunet's suggestion that the approach
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to the nmust/should issue be finessed, if you will, by putting it
in the passive voice and carrying over the nuances of case |aw

application of the current standards.

PROFESSOR SCHNEI DER:  Well, | would say that on the
first | guess if you're going to go forward -- put it this
way -- with the 56(c) proposal, | certainly |ike the notion of

the fact that judges can nake it tailored to the specific case.
| totally agree with that.

JUDGE ROSENTHAL: | guess the bite of ny question is,
is perhaps that if we don't go forward and things remain as they
are, then you' ve got 50 districts that require -- at |east 54
districts, | think it is, that require at |east the point
portion, 20 of those require point and counterpoint, and that
may be changi ng even as we speak.

PROFESSOR SCHNEI DER:  Ri ght .

JUDGE ROSENTHAL: But | guess the question is, as
between the current regi nen and the proposed regi nen, given that
there have been these |ocal rules that have devel oped, how you
woul d vi ew perpetuating the current system

PROFESSOR SCHNEI DER:  Well, | like the idea of in
theory of specific case-specific rules, although |I have to say
that what | would be worried about, of course, is if you have
argunentation, that would be also nore efficient. That would
sort of add to this very cunbersone, you know, sumrary judgnment

process about even what the process should be, but | would
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frankly prefer to |l eave sort of the evolution of this as it
presently is rather than nove to the default position of what I
think you are proposing, so | would nmuch prefer, and perhaps a
case-specific rule would be an alternative in the sense so that
it would be effective for cases, you know, so that |awers could
make argunents in particular cases as to why, for exanple, even
| ocal rules that perhaps are now operating, for exanple, where
you have not just, you know, where you have point but not
counterpoint, for exanple, mght not be offered in a particular
case, so | would prefer that.

JUDGE KRAVI TZ: (Go ahead. And then we've got to nove
on to two nore wtnesses now.

MR. G RARD: Now, Professor Schneider, | think M.
Chert kof was saying that the slice-and-dice in a way is a
refusal to allow the presentation of inferences in an effective
way. H's proposal, as | understood it, was to nodify the
poi nt - count er poi nt process so that the party responding to the
notion has the ability to bring forward inferences in a fornal
way. Do you have a view on that?

PROFESSOR SCHNEIDER: |'mnot troubled by that, the
formulation in the present context. | nean, | think, you know,
responding on the material, you know, on the disputed materi al
issues or material disputes would be appropriate, and | think
that would, as | think soneone suggested, bring in a sort of

detail ed sort of substantive law into it, but | do share his
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concern that the way that 56(c) now is structured does not

allow, and | thought his exanple actually of the issue with the
credibility of the witness who, you know, there was a perjury
conviction for, was very conpelling in the sense that that is an
i ssue which would nmake it very likely that there should be a
trial or would certainly -- put it this way -- mlitate in favor
of trial. That would not be highlighted. That would not be
brought to the fore through the 56(c) proposal that you are
suggesting because it wouldn't necessarily be an issue that
woul d be material and it wouldn't conme up in the response, and
that is exactly the reason why | think this is problematic,
because those issues of all of the facets of fact and | aw

t oget her, which ought to be argued in the brief and which can be
identified by particular responses to the record, are being
segnented out in ways that will actually make it nore
cunbersone, nore inefficient, etcetera.

If I could just say one thing that | hope follows up
on this. You know, soneone just said before, | think, Judge
Kravitz, you said -- the issue of oral argunent cane up before,
and | think you said, oh, ny heavens, if we have to have oral
ar gunent .

JUDGE KRAVITZ: |I'ma believer in oral argunent, but
believe ne, there are a | ot of people who disagree with ne.

PROFESSOR SCHNEI DER:  Right. But, you know, that

really suns it up to me in sone ways, because that's the point,
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is, that you would want, | nean, not just -- you really want

oral argunent often in summary judgnent cases because it's
everything. That's it. That's the only place you're getting
to. That's the place in which you can say to the judge, and so
the irony effectively and the direction of all of this, which is
cutting it off in a sense and creating all this paper, it's like
goi ng back to equity.

JUDGE KRAVI TZ: Do you have a comment ?

Judge Weinstein features favorably in your article as
the paragon of totality of circunstances and everything. And he
uses point-counterpoint, so sone of us can resist.

PROFESSOR SCHNEIDER: | am sure that there are many of
you who, and many judges around the country, who use, can use
poi nt -counterpoint in an extrenely beneficial way, but we're
tal ki ng about sonething nore broader here in terns of default
t esti nony.

JUDGE WALKER: As ny fellow commttee nenbers know,
| ' ve shared your concerns for sonme tine, heard nme at great
| ength, and the response which they keep com ng back to is,
what is the alternative to a nethod or approach to tease out
what really matters, what are the decisive issues that a judge
has to confront to decide to grant or deny summary judgnent?
And at least |I've been unable to conme up with an alternative
that satisfies themto this point-counterpoint approach.

Per haps you can do better.
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PROFESSOR SCHNEIDER:  Well, | will try, and I'm
encouraged actually by many of your questions, and | wll submt
addi tional coments on that, but nost particularly right now --

JUDGE WALKER: Is there a general approach that you
can suggest ?

PROFESSOR SCHNEIDER: Yes. | nean, | do think that if
you want to include that sonme of what we are tal king about here
certainly are inprovenents, dispute of material factors | think
is inportant. The enphasis in sone of the notes about the need
for orderly presentation, and the enphasis perhaps as |I'm
suggesting of doing away with a statenent, a separate statenent
of material facts, but suggesting that the brief has to include
specific references to the record. | understand it's a nassive
material to go through, and of course you as district court
judges want direction in that and often don't get that from
| awyers, but | think that is a nuch better process, does not add
t hese | ayers, does not have the inpact in terns of burdening the
plaintiffs, and allows for the integration of fact and | aw and
the notion that traditionally that this is a disfavored process.
This is a dramati c nove over 30 years here in terns of the
nunber of cases resolved on summary judgnent and the degree to
whi ch we now have trials and juris prudence devel oped on paper,
not live witnesses. So | would seek to find sonme way to do
that. | will think nore on that. | will try to submt --

will submt additional comments to the commttee to inplenent to
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try to suggest specifically |anguage details on how that could
be inplenented in the brief wthout the statenent of facts.

Thank you very nuch.

JUDGE KRAVI TZ: Thank you very nuch, Professor
Schnei der, and we're grateful for your continuing interest and
assi stance in this project.

PROFESSOR SCHNEI DER: Thank you.

JUDCGE KRAVI TZ: M. Vail. Wlcone, sir.

MR. VAIL: Thank you.

JUDGE KRAVI TZ: You too were a participant in our many
conferences, and we're delighted to have you back.

MR. VAIL: Thank you.

Vell, let nme introduce nyself first and say |'m John
Vail. I1'mreferenced here. |1I'mfromthe Center For
Constitutional Litigation. M firm we represent the American
Associ ation For Justice, which was the Association of Trial
Lawyers of Anerica, and | think you know who our folks are.
There are people -- well, let nme say first, | think I'"'malso the
guy who m ght have noved you to start discussion discussing page
[imts on comments, so |'ve given you very extensive witten
comments and I'll try not to rehash those here except to the
extent that you have questions that nay be gernane.

| really want to focus on two points, and one is, as |
identified in the comments, | call it the big whopping

conceptual problem and another, the other is what | call the
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big hit in constitutional problem and I'I|l preface that only by
saying it's not the question of whether sunmary judgnment itself
is constitutional, which is well treated. You know, the
articles are all out there and |I understand how persuasi ve they
are with the commttee, but there is a big issue that was
touched on in sonme of the comments before and I'Il cone back to
it.

So obviously we represent the plaintiffs, and
plaintiffs have a special role here. | nean, this is really
about sonething that differentially affects plaintiffs and
defendants. Summary judgnent is primarily a defense notion.
It's occasionally a plaintiff's notion, although it didn't start
out that way, as we all know. But one thing that's neglected in
this debate is a burden the plaintiff has. The plaintiff bears
t he burden of proof. That is not sonething the defense usually
does. The defense's job is sinply to defeat the burden of
proof, and the way a plaintiff does that is to tell a story, and
this goes to what | call the big conceptual problem because |
think systematically what sunmary judgnent does in general and
what the point-counterpoint proposal does in particular is
exacerbate the problem of taking away froma plaintiff the
ability to tell that story in the way they want to tell it
because the summary judgnent notion starts fromthe defense.

You get the defense's story and not the plaintiff's story, and a

couple -- | do want to quote for you briefly two statenents from
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the Suprene Court, one in a case frominmmedi ately the termafter
the trilogy was decided. The sum of an evidentiary presentation
may well be greater than its constituent parts, sonething that
we all know, sonmething that's intuitive to us, from our study
of, for exanple, literature. This is often why we read
literature and why we wite stories, is because facts can get in
the way of finding truth when you don't get the whole story.
Listen to the court elaborate on this point a decade after the
trilogy, and this is a longer quotation and it's in the witten
material, both of these are, but | think it's worth reading to
you. Evidence tells a colorful story with descriptive richness,
unli ke an abstract prem se whose force depends on going
precisely to a particular step in a course of reasoning. A

pi ece of evidence nmay address any nunber of separate el enents
striking hard just because it shows so nuch at once. Evidence
thus has force beyond any |inear schene of reasoning. As its

pi eces cone together, a narrative gains nonentum Wth power,
not only to support conclusions, but to sustain the willingness
of jurors to draw the inferences, whatever they may be,
necessary to reach an honest verdict and the party with the
burden of proof may prudently denur at a request to interrupt
the flow of evidence telling the story in the usual way. In
sum a syllogismis not a story, and a naked proposition in a
courtroom may be no match for the robust evidence that woul d be

used to support it.
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That's in a crimnal case. Sone people here have
alluded to the fact that sone of the things that happen in
summary judgnent obviously would be intolerable in the crimnal
context, and | think this goes to why. One, you're dealing here
not sinply with -- you're dealing with a problem of cognition, a
probl em of how peopl e perceive facts of how we cone to know
things, and it tells ne that this process clearly is not
appropriate in certain kinds of cases, and this goes back
historically, and there was a debate when Rule 56 cane into
exi stence about whether it should apply to sone kinds of cases
or not, whether it should have categories of cases to which it
was applied, and that was rejected. It was commonpl ace at the
tinme, but it was rejected.

PROFESSOR MARCUS: Sorry to interrupt you here, but |
think 1'"mlooking at your statenent, in particularly the
detailed material on page five in your Footnote 25 which is part
of your historical background.

MR. VAIL: Unh-huh.

PROFESSOR MARCUS: Rugelia and O chief were crimnal
cases dealing with the adm ssibility of evidence. Those were
the two cases you just quoted, and in one thene that seens
sonmetines to energe fromcoments the commttee has received is
that the wind has been blowi ng the wong way on sumrary j udgnent
for quite a while. In Footnote 25 you say the trilogy is

consi dered a categorical reversal of the prior conception of
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Rule 56. Wile |I think that's a very interesting kind of
academ c point, but one reaction mght be these objections to

t hese proposals really seemto involve standing in front of a
nmovi ng gl acier that's doing sonething different on other topics.
Are you really mainly concerned about dangers in summary
judgnment practice that you perceive and attitudes towards the
standard for granting summary judgnment, or are you nainly
concerned with the proposals actually out for conment?

MR. VAIL: Well, | would say both. | nean, clearly,
you know, it should be pretty obvious which way | think the w nd
blows, and I'lIl go with Dillon on this one. | don't think you
need a weat hervane to tell, but I want to note that |'ve nade a
career of standing in front of trains that nove a |ot faster
than glaciers. | do indeed consider nyself sacrificing ny
substantial body in that way in this effort.

JUDGE KRAVI TZ: | think what Professor Marcus' point
is really a serious one, which is, that we clearly have heard
that people don't |ike sunmary judgnment. The prior wtness
said, you know, it just is granted too nuch. You've got to
stop, nore cases have to go to trial, and it sonetines sounds as
t hough people are attacking this rule because they just don't
i ke summary judgnment and they just want to sort of go after
this rule as a proxy for no nore sunmary judgnent, rather than
saying, like it or not, we have the trilogy, we have summary

j udgnment, can we nmake the process better, which I think is what
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the coommttee is trying to do, as opposed to we have the -- |
suppose we could get rid of Rule 56, but we're not toying with
doing away with summary judgnent, and | think that's what

Prof essor Marcus is getting at.

MR. VAIL: Judge Kravitz, | think it's clear you don't
oppose the use of summary judgnent at all. |It's really the
question of its use in the kinds of situations we've heard from
today - when inferential evidence is inportant, when subjective
things such as intent or notive are inportant. Those kinds of
cases are sinply not well adapted to the procedure, and they're
not -- and what |'m suggesting to you, particularly I think in
the social science that's identified and quoted from on pages,
what, eight and nine of ny testinony, that there is a systematic
probl em of cognition of how people deal with facts and how you
learn fromthe objective facts that you find in the universe,
and this process exacerbates the problem of |ooking at a set --
conpeting sets of objective facts to try to draw subjective
concl usions fromthem

JUDGE WALKER:  Let ne, if | mght, take you up on that
prem se which seens to be the prem se of your presentation
Summary judgnent notions are not the first tinme that the
plaintiff gets to tell his story. The first tinme that a
plaintiff gets to tell his story is generally the Rule 16
counters, and |'msurprised, continually surprised, at how nmany

plaintiff lawers let the defendant's | awer prepare the case
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managenent statenent instead of comng in at that first
opportunity, which is the first tine that the judge sees the
case, and then and there tells the story, so isn't the prem se
of your argument against the proposal here that you have assuned
that the Rule 56 notion is the first tine the plaintiff gets to
tell his story, and that in fact is not the case?

MR. VAIL: No, | don't think so, because it's still --
it's the question of what's before the decision-naker at the
tinme the decision is nmade, and, you know, frankly, it's quite
clear. One of the inpulses for this rule, one of the things
that inpels it, is the desire of you to have in front of you in
one place at one tine those conpeting statenents so that you
don't have to seek reference to other things, and | think again
it's this question of particularly of inferences and
subj ecti veness.

| thought the exanples that M. Chertkof gave you, for
exanpl e, about, you know, you can find, and it seened sone
peopl e were shocked at the idea that if, you know, the enpl oyer
submts an affidavit that says, well, you know, | didn't know
that the 20-year enployee was fired, that you have to find that
that's the case, and, no, it's obviously not. And it's the
power of circunstantial evidence is reduced in this narrative,
if you will, that you have before you that is not a narrative
that the plaintiff gets to engineer and choose in the effort to

di scharge the burden that the plaintiff has that the |aw puts on
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the plaintiff.

Let me go to ny second point, because | think that's a
good segue to it. And | think our general thenes here are about
di scretion and about there may in fact be not necessarily sone
categories of cases, but sone categories of evidentiary decision
when you see those kinds of evidentiary issues in a case are a
signal that this kind of point-counterpoint procedure is not
appropriate. Again, | think those -- and | think that's worth
the commttee talking about. | think they will be very
difficult to define. 1It's sonething that escaped the commttee
in 1938. But | do think because of our underlying concern about
di spute resolution and about the ability of people to tell their
stories and ultimately the foundation of trust that that creates
in enployers' roles.

JUDGE ROSENTHAL: If the dividing |line between cases
that m ght be appropriate for the presentation that is described
in the anmended rule and currently exists in sone of the
districts, and cases that are not well suited for this, is
categories of evidentiary characteristics, if you wll, if |
gather fromthat that that is only definable on a case-by-case
basis or best determ ned on a case-by-case basis, and if that's
right, and that's a question, if that's right, is a rule that
requires the judge or allows the judge to decide on a
case-specific basis what the best procedure is, nore consistent

with what you've outlined or |ess consistent with what you' ve
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outlined than the present state of affairs which has a variety

of local rules adverse to the topic?

MR. VAIL: 1'll take the easy piece first. |If it's
true, | think it would be nore consistent with our position.
Whether it's true, that, you know, | think that's -- | can't say
here. | think that would take sone rea

JUDGE VWEDOFF: Wbul d your concern be substantially
reduced by the proposal that inferences be expressly included as
anong the potential responses to an alleged fact?

MR. VAIL: | think that that is so, if you were
allowed to wite a narrative about the inferences. Now, there's
been a substantial question about whether that could be in a
brief or whether that should be in the statenents, and ny first
guestion, of course, would be, how many pages are you going to
give ne for the brief? Because addressing it in a brief could
be quite problematic because it could be, you know, it could
take quite sone |length and sone places have fairly short page
limts on summary judgnent briefs, and sonme, especially the kind
of cases I'mdealing with, they're usually pretty neaty on the
| egal issues and you have to deal with these issues too. You're
really looking at a conpressed space, so there are different
ways to deal with that concern, but | think that is a concern,
and | do think ultimately, though, that it is better in the
poi nt -counterpoint for that cognitive reason that | tal ked about

about having those things in front of you right then.
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Now, ny other point was, is --

JUDGE KRAVI TZ: Just a short matter.

MR. VAIL: Yes, | can nake this one quickly.

W have an argunment in front of us for an entitl enent
program for defendants, and that's the entitlenent to sunmary
judgnment via the word "nust” and it was alluded to that that's
what's intended and | do believe that is what's intended by a
preponderance of that, and you alluded a little bit to the
appel l ate scenario, so let ne raise the appellate scenario.

If there is an entitlenent to summary judgnent,
summary judgnent is denied, the case goes to trial, the
plaintiff wins, now you have an appeal and the appellate court
go back and reverse the denial of summary judgnent at this
point, well, the current case |aw we have suggests nobody
interprets different |anguage, and it seens to ne that the big
whoppi ng constitutional problemthere is that if the answer to
that question were yes, it sure starts to sound a lot like a
reexam nation of the jury's findings of facts, which is, |
t hi nk, a whoppi ng Seventh Amendnent problem The only way | can
think of to cure that problemwould be to grant a right of
interlocutory appeal, and | don't think I need to do anything
nore than suggest that everybody in the roomw | understand how
problematic that could be. So that's ny second point.

JUDGE KRAVI TZ: Thank you very much, M. Vail, for

your continued interest in this project.
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MR. VAIL: Judge Kravitz, if | could suggest one nore
thing. There was sone testinony about the enpirical work and
Joe Cecil's work and what that means. 1've cited you to a new
enpirical piece by John Schwabb, the dean of Cornell Law School
who is also a Ph.D economist. | think that it's --

JUDGE KRAVITZ: |Is this the bad to worse?

MR. VAIL: Pardon?

JUDGE KRAVITZ: |Is this the bad to worse?

MR. VAIL: Yes.

And | think it mght even be worth your while to
invite sonme discussion from Professor Schwabb about the
relationship of that to this process.

JUDGE KRAVI TZ: (Good suggesti on.

M. Gottschal k?

Qur third mni conference participant in a row here,
so again, thank you for your continued interest in this project
and willingness to help us al ong.

MR. GOTTSCHALK: Well, thank you very nuch.
appreciate the opportunity to be here, and havi ng been here
bef ore and having submtted extensive conmments, | feel like |I'm
certainly straining the patience of the commttee. You're very
generous to have us all back.

M/ nanme is Tom Gottschalk. |I'mhere in ny capacity as
t he nonexecutive chair of the Institute of Legal Reform a

subsidiary of the U S. Chanber of Commerce.
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During the discussion of point and counterpoint | have
to say it's certainly alive and well in the scheduling of
wi tnesses since | follow M. Vail and | probably have a
counterpoint to his point as we go through his discussion.

JUDGE KRAVI TZ: You'll need to have citations.

MR. GOTTSCHALK: If | can cite to the nedia, | have
several of them |'m sure.

| will try to be brief because | do also rely on the
witten comments we've presented, and in fact, | really asked
nmysel f whether | could add anything new or different by ny ora
testi nony here today and inposing on your tinme, predictably
recogni zing this cane out in discussion with M. Vail and
ot hers.

Just to get into ny background, 27 years in
litigation, primarily in the federal courts, nost often for
defendants, sonetinmes for plaintiffs, including civil rights
plaintiffs, nore recently 13 years with General Mtors, so if |
seema little distracted this norning I am but obviously
supervised a lot of cases, but not in the trenches as many of
your W tnesses have been on summary judgnent. Now that |'m back
at Kirkland & Ellis in an of counsel capacity, |I'msort of back
in the frame, but that is the experience fromwhich I am
speaki ng, but |I'monly speaking here on behalf of the Institute
of Legal Reform

But as M. Vail indicated, it's obvious fromthe
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surveys and obvious from what you hear, plaintiffs don't |ike
summary judgnent very nuch and defendants would Iike to have
nore of it if possible, and | thought it's interesting we get
into this discussion, and also since | will focus on this Rule
56 proposed c | anguage of "nust" versus "shall,"” that with the
rules commttee intent, I'mnot trying to change the standard or
change the substantive |law of summary judgnent. W spent a |ot
of time discussing what the correct standard shoul d be and what
the policy should be and sort of wondering why that is and then
wondering why it is that wwth semantics |ike that that don't
usual ly occupy ny tinme, why am | so passionate about feeling
since the change was made to "should" it ought to be reexam ned
and changed back to "nmust,"” so I'll spend nost of the few
mnutes | have trying to step back and gi ve you sone perspective
nore from a personal standpoint alnost on why | feel strongly
about it.

| not only rely on our past subm ssions, but | think
the commttee is aware of the law view article in the American
Uni versity Law Review in Cctober of '08 by Professor Shannon on
shoul d sunmary judgnent be granted, and think he spells out the
principles that | would endorse very well.

Let nme just again try to step back and say that | want
to give you a perspective in response to sone of the comments or
at | east respond to sone of the comments nade earlier this

nmor ni ng about the inportance of this issue and then try in
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fairness to address sone of the conpeting considerations, the
reasons agai nst nmy position, just to see if | can at | east

i ndicate how | think they are being accommobdated in the proposed
rul e.

| think fromthe standpoint of the principle involved,
the prospective that | bring to this really | realize is heavily
i nfluenced by the work that a nunber of us as general counsel of
corporations did as multi-nationals. W know the Anerican |ega
systemis preemnent in the world. W know it is widely
respected for good reason. The only negatives are the issues of
hi gh cost and intrusiveness which goes along sonetinmes with the
fact-finding function of the courts in the process. As we go
around the world and pronote the rule of law and we | ook to the
U.S. nodel, what are we really concerned about?

Vell, in many countries, as you all know, you get
trapped in the court systemthat is |less than ideal where no
matter what the nmerits are, you are hung up in court
indefinitely and the courts are influenced by political
pressures and econom c i nfluences and personal biases and that
is the court, and we know it not in this country but in other
countries it goes all the way down sonetinmes to basic corruption
that ties you up in court and you are literally a hostage in an
extortionate process. Now, that's not going around in this
school and | don't nean to inply that in any way, but it

explains a little bit about why | feel so strongly as a natter
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of principle that wwth the word "shall"” and the way it's been
interpreted in the past, and having been there and now nmaking a
change what do we say? | think fromthe standpoint of a
litigant, the notion that a systemof justice, whether it's a
nmotion to dismss on summary judgnment, directed judgnent, or
directed NOV, if alitigant is entitled to judgnent as a matter
of law, it must be granted. There is no justice in a system
that doesn't grant that. You can say justice delayed and you'll
get your eventual result at the end of the trial, but the
principle is, if you make this burden, plaintiffs think it's too
| ow a burden, defendants think it's too high a burden, if the
court is satisfied after all the processes you put forward that
the novant is entitled to judgnent as a matter of law, there is
no way to defend a |l egal systemthat doesn't grant it. That's
just ny fundanental position on that. That's why | feel so
strongly about it.

So | look and say okay, well, what's driving back
against that principle? But | think it largely, at |east from
what | hear and reading the coments, is the issue of fairness.
| put aside adm nistration of justice because really in ny mnd
it doesn't enter into it as it does for nbst of you who are
judges, so I'll address that if you'd like, but I really think
it comes down in nost of your concerns as fairness to litigants,
particularly individuals, people of limted nmeans and capacity,

and it's appropriate that the courts have keen sensitivity to
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the fairness of the judicial systemin applying these
principles, but I ook at the current section f, proposed
section d, which specifically talks about the ability of a court
to deny a notion for summary judgnent. |t doesn't say a notion
that isn't otherwi se neritorious or whatever, but it says in a
fiat that the proposing party may present an affidavit that sets
forth specified reasons for not being able to bring forth
proposed facts. That protects themin the event where discovery
is needed, it protects themin the event that other reasons
whi ch can be addressed later in the trial/pretrial proceedings
can help supply a basis for proving that fact, so the court can
defer the notion or whatever, so | think we have built into Rule
56 and al ways have and you certainly maintain in the proposed
rule precisely the section you're looking for in subsection d,
and the reason | |ike subsection d is because it at | east
requires sonme discipline in the process of explaining why the
facts are absent, sonme sort of affidavit. |It's obviously not
going to be necessarily a fully factual affidavit, but it's
going to be one that's submtted in good faith and gives the
rationale for the fact that the evidence sits in the defendant's
office and in a locked file and we need di scovery to get it or
what ever the reason may be.

So in summary, | feel that with that section f soon to
be d there, to then incorporate an undisciplined, unrestrained,

if you will, undefined, notion of discretion back into Rule
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56(c), should without any idea of what really nean by "shoul d"
and contrasting that with "shall,"” is going to present a serious
issue in terns of nmeritorious notions once the grounds have been
satisfied of being denied.

Now, | know that the commttee asked a question --
this is the third point -- as to what nmay be recent experience
this year under "shoul d" should be | ooked at and exam ned as to
whet her it suggests that ny concerns are overbl own or not, and
while I've not read all the cases, |'ve had research done and
clearly it indicates to nme that the courts are westling with
the word "shoul d" and taking to heart the notion that no change
in standard was intended, they go back to Cel otex, 30-year or so
precedent, and say "should"” really neans "shall," shall be
granted forthwith, so they grant it. But ny point is, using the
word "shall,"” we actually note we have the Suprene Court
endorsing it as a mandatory conmand, if you will. W still have
sone cases that had | anguage, not hol di ngs, but |anguage, that

suggested that there was sone sort of inplicit discretion in

meritorious -- tinmely neritorious notion. That occurred under
"shall." W know what's going to happen using the word
"should."” Wether it's a question of too many papers or too

busy workl oad or whatever, neritorious notions are going to be
set aside and litigants are going to be exposed to the full cost
of discovery on all other issues, the contested issues, and the

full cost potentially of trial and delay before getting the
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judgnment that they were entitled to earlier on.

The last comment |'ve heard, | haven't researched, but
in all ny years of experience, | have never on appeal asked the
court to disregard a jury verdict against ne and go back and
grant a summary judgnent notion. | just can't inagine an
appel late court is really going to commence that sort of
argunent if at trial the evidence is really there and supports
the verdict, so | don't think that's really an issue.

| told your Honor | would be brief in ny remarks.
Those are the comments | want to make. [|'m happy to take
questions if you have any.

JUDGE KRAVI TZ: | appreciate you holding up your end
of the contract here, and we have a nunber of questions, though.

Judge Walton?

JUDGE WALTON: M. Cottshal k, you've heard Professor
Brunet this norning suggest we should finesse this
"shal | / shoul d" di chotony by stating sinply that summary judgnent
is granted if there is no disputed issue as to a material fact.
What's your reaction to that suggestion?

MR. GOTTSCHALK: O her than a grammatic one, |'m

wondering if the custody is "to be granted,” | |like the idea of
it being mandatory, but at this point, sir, | thought we were
too far down the road to go back and consider that. | think

summary judgnent is granted, it's confusing a little bit to the

reader for its conpliance because it sounds like a ruling was
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just nmade as opposed to is to be granted, but | think is to be
granted is as strong as nost.

JUDGE KRAVI TZ: It looks |Iike everybody is rushing to
our break, M. Gottschal k, but we thank you for your comrents
and your passion about this subject and your continued interest
init.

W will take a break at this point for ten m nutes.
Though | know we clearly need it, if we try ten, we may get back
toit.

(Break taken at about 11:07 a.m)

JUDGE KRAVITZ: Geat. | took our break early, but it
was no di srespect to Joe Garrison, who is an esteened
practitioner fromthe great state of Connecticut.

M. Garrison, the floor is yours.

MR. GARRI SON:  Thank you.

As a trial lawer, I'mnot sure whether this is a
better tinme to appear or else the tine when | would have been
hol di ng you back from your break. Everybody is kind of
wandering back in now, so it's a mx. |'ll do the best | can
anyway to engage you somewhat .

M/ background is that | am a past president of the
Nati onal Enpl oynment Lawyers' Association, which is the
plaintiffs' bar in enploynent cases, and |I'm a past president of
the Col |l ege of Labor Enploynent Lawyers as well, but that's, as

you know, a neutral body.
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The fact is, the plaintiffs' bar is not nonolithic on
thi s point-counterpoint issue, because | nyself as an individual
support it. Maybe that's because | practice in Judge Kravitz's
district, where we've used it for quite sone tine.

JUDGE KRAVITZ: | won't hold that against you.

MR. GARRISON: | hope that's true, and in fact, |
think that what Judge Baylson said is right, that in the proper
usage of point-counterpoint, the plaintiff actually has a
reasonabl e chance of making -- getting two bites at the apple.
M/ own view is that the exception to the point-counterpoint is
that there are subm ssions which are clearly abusive, and |'ve
cited some of those in ny letter, and | think that's the key to
dealing with this and making this rule a good rule.

You heard earlier, and I can confirm that in
enpl oynent cases, which are a large part of the district court
dockets, that defense counsel say that it is tantanmount to
mal practice not to file a notion for summary judgnent. And the
reality is across the country that these are large-firm
defendants that are going against small-firmplaintiffs.

Al though it is certainly possible, and fromtinme to tine
large-firmlawers represent plaintiffs, that's usually not true
in enpl oynent cases because these are positional conflicts that
prohibit representation of both sides, so that your |arge

enpl oyer does not want you taking a position that mght favor in

any individual cases sone individual executive, |I'd say, in the
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case of a large firmrepresenting an individual.

M/ firmhas seven | awers, and that nakes us
relatively large in Connecticut. And | think in nmany states in
the country we would be a relatively large firmfor one which
represents the enployee's side. W are careful in our own case
sel ection, we use very up-to-date technol ogy, and we have al so
the financial resources to conbat abusive notions. Abusive
notions are what are defined in ny letter, that is, notions that
have a huge nunber, in individual cases particularly, of
supposed material facts which are not at issue.

But the normal office, the normal office, and I know
this fromthe National Enploynent Lawyers' Association, which
|'ve done for so many years, for plaintiffs is a solo and maybe
will go up to three lawers. |It's usually a solo or two. And
those offices cannot confront the abusive notion adequately.
The problemwith the proposed rule is that the proposed rule
gives no guidance at all to those lawers. And in answer to
what Judge Kravitz was tal king about earlier, deem ng admtted
for purposes of the notion, here's what | would say to that:

| think ironically, accepting a fact for purposes of
the notion is worse than not responding at all, because in fact,
when you don't respond at all, that puts sonme onus on the judge
to review the record. You've said that later in the rule. And
so a |l awer would actually be better of not responding at al

rat her than deem ng admtted because the judge woul d then have
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to review the record, maybe find sonething, and admtting it
sinply lets the judge off the hook to that degree, so the
strategy ought to be sinply don't respond rather than deem
admtted. That's no strategy at all, it's not really an answer,
and that's why | have to say you have to do sonethi ng about
this. Certainly not responding or admtting for the purposes of
the notion carries the risk of guessing wong on materiality,
and if you guess wong, you could |lose the summary | udgenent
notion, and then as a solo or a two- or three-practitioner
office, you get a mal practice case or you get a grievance from
your client, so you have to respond. |I'mnot sure that that is
clear to the group here, but you really have to understand,

you' re presented wwth a real conundrumas the plaintiff's

| awyer. You have to respond to these because you can't take

t hat chance of guessing wong.

Now, there's also been a comment that if you submt
one of these huge notions of mat -- or statenents of materi al
fact, that should equal the denial of summary judgnent, just
because there nust be sone facts in all of those that would be
material, but that sinply isn't so in our experience anyway, and
| say this very respectfully, but frankly, judges do | ook at
these and they do not sanction themin any way what soever.

So let ne just say for you, suppose that you did as a
judge see 250 notions of material -- or statenents of materia

fact in an individual case and the plaintiff did not respond.
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Does that nmean that summary judgnent woul d be denied? O course
it doesn't. Summary judgnent would be granted, and so there is
sinply a serious need to address these what | call abusive
st at enent s.

One other comment | want to nmake in response to what
Judge Kravitz had said, and that is, that, you know, in his
experience, and | know this is accurate, that when cases have
had a denial of summary judgnment and they go to trial, nore
often than not the plaintiff has lost. Wat | would
respectfully submt is that nore often than not, in the good
cases the cases have been settled, and that's why they're not on
your docket any |longer, you're only he's the cases that are very
cl ose cases and cases where in fact the quality of the evidence
really did favor the defendant, and that's what happened in
trial, and therefore the defendant won. The good cases, the
no-pay cases -- those are the no-pay cases. The good cases have
been settled, so that's why there's a reduction in the docket.
| would ask sort of the rhetorical questions of why should there
be no adequate way to respond to officially. Wy should there
be no adequate way to respond with mninmal costs, no adequate
way to respond that's consistent with rule one. 1In the coments
it says courts know what to do. That's fine. Courts may well
know what to do, but the plaintiff |awers have to know what to
do, and there's nothing in this rule that guides the plaintiff

| awyers about what to do, so because | know it's hel pful to
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suggest a renedy, |'ve offered up a renedy of a notion to
strike, and | realize that reflexively none of you like that, |
know that. And you're saying oh, ny god, a notion to strike,
we're going to see those all the tinme and we're going to see
collateral litigation and it's just going to be another massive
nmotions. | understand that that's the reflexive reaction, but I
want to tell you that | think you are wong in thinking that.
The rul es were because the courts interpret them and in ny
opinion in this situation in the new procedural Rule 56, it
woul d not take local customvery long to evolve in any
particular district. The early decisions that would enforce the
rule that says that these are to be concise statenents of
material fact would spread very quickly and | think they would
be honored by all the other judges in the districts. Wy

woul dn't you honor thenf? You want short and concise statenents
of material fact. You don't want these kind of abusive

subm ssions. And also, the idea of do-overs is not going to be
engender client appreciation or satisfaction, especially if the
counsel who has to do the do-over bills for his or her tine. |If
| were the client and I had had ny counsel submt 250 statenents
whi ch had just been rejected by the court on a notion to strike
and | said, oh, now l've got to get it down to sonething
reasonabl e, and, by the way, I'mgoing to bill you for that, |
don't think that would be well accepted by the client, so |

think that that's another experience factor that you shoul d take
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into account here in the idea of whether collateral litigation
will proliferate. | don't think it wll, and frankly, if
counsel takes the nore ethical view and doesn't bill for the
time, then that's a good | earning experience as well, isn't it?

So | think that these kinds of abusive notions will not often be
replicated if you put in a renedy, and the plaintiffs' bar
deserves it, the small practitioner deserves it. They don't
know what to do ot herw se.

JUDGE KRAVI TZ: Judge Canpbel | ?

JUDGE CAMPBELL: M. Garrison, if you're faced with
250 paragraphs, statenments of facts, and you file a notion to
strike, what's the notion say?

MR. GARRISON: The notion -- here's the benefit of it:
It doesn't make ne guess. Sooner or later, and | think sooner
rather than later, the courts in each district are going to
flesh out what it nmeans to have a short and concise notion or a
statement of material facts. | think that that's what's goi ng
to happen, so | think that what it is, is it sinply says this
does not conply. That's all. It says 250 -- this is an
i ndi vi dual case; 250 statenents of material fact does not
conply. Judge, please decide. | nean, obviously |I wouldn't do
it quite that short, but I'd try to be pretty short and concise
myself if I were filing such a notion, that that's basically,
t hough, your Honor, what it would say.

JUDGE CAMPBELL: So your notion doesn't say paragraphs
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1 through 234 are irrelevant, strike those and | ook at the
remaining 16. It says strike the whole thing because this is
abusi ve.

MR. GARRISON: | think you're actually getting to the
| evel of what the problemis and | appreciate that, because what
you're tal king about is where the collateral litigation does get
really ugly and problematic, so | think if you deal with it the
way that |I'mtal king about, you deal with it in really a much
nmore focused manner, because | do believe, like I think you do
fromyour question, that if | were to file a notion sayi ng,
wel |, you've got 250 here and 50 of them are hearsay and anot her
20 of themare irrelevant and another 30 are background and so
on, then, you know, you've got the sane problem as the court
that you would have had if you had to just decide it, so if what
|'"msaying is accurate, what |'malso saying is that if you
allow a notion to strike, it too has to have sone boundaries to
it and the boundaries ought to be pretty clear and precise and
t hey ought to sinply be you reject the whole thing and do it
over or you don't. And if you don't, then the plaintiff has to
go through and answer them | realize that there's sonething
that you have to do. You have to look at it and you have to do
sone wei ghi ng about whether the plaintiff is right, that it
shoul d be rejected, but I would submt in the ones that | have
proffered for you here, | was right in all of those. Those were

abusive notions and it would have been better to have them sent
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back and have the defendants have to do them over again, and you
got to put sonething in the rule, though, to allowit, and so
maybe it's too much of a blunt tool, but | think it's probably
better than nothing. Thank you very nuch.

JUDGE KRAVI TZ: Now we're having to switch here. W
have Theodore and Van Itallie, if | got that right. A Cortese
is going to cone at the tail end.

MR. VAN I TALLIE: Thank you.

M/ nanme is Theodore Van Itallie. | amthe head of
litigation for Johnson & Johnson. |'ve been at J& for about
twel ve years, and prior to that was a litigator in New York in
private practice for alnost twenty years. | noved from being a
producer and seller of litigation services to a najor consuner
of litigation services, and that's the perspective that | would
like to bring to the discussion. 1'ma trenmendous admrer of
the process and attention that is brought to the rul e-making
process and | really amprivileged to have a brief opportunity
to comment .

| would like to address the shall/shoul d/ must issue.
You know, it's remarkable the anount of fright that those words
now carry, but this has obviously becone very consequential. It
woul d have been one thing sinply to have nade the stylistic
change from"shall" to "should" without a | ot of back and forth,
but now to persist wwth the word "should,” | would suggest with

sort of legislative history that's created, it would be nmuch
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nmore consequential than sinply not commenting on those 2007
stylistic changes, and would | also frankly feel that to finesse
the issue respectfully would, | think, create the suggestion
that the conmttee has enbraced in sone fashion the discretion
that courts have, and I think in sonme circunstances feel they
shoul d have.

JUDGE KRAVI TZ: | suppose finessing it could have this
one advantage, which is that case | aw woul d devel op and the
Suprenme Court mght eventually say that "is to be" neans "nust"
or mght say "it" nmeans "should,"” and whereas if we pick one

we've sort of decided where that case lawis going to go. |

mean, that would be the argunent, | think, for finessing.
MR. VAN | TALLIE: Well, okay. | guess | understand
that. | guess, you know, | think what we've heard from coments

around the table and fromthe nunber of the w tnesses is the,
you know, is the inertia against summary judgnment, that | think
there's sone -- there's an institutional feeling for, and I
understand that in many instances it may well be that, you know,
sending the case to the jury is frankly nore or at |east seens
to be nore efficient under certain circunstances than dealing,
westling with a very conplex notion and commtting the
deci sion-making to witing.

| do want to nake a point, though, |I'mnot sure has
been made so far, which is, fromny standpoint, | do think that

there is a, you know, significant policy issue, and | think when
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the court has an opportunity to apply the facts, to apply the
law to undisputed facts, there is a societal benefit, in ny
mnd, in drawing |lines and creating guidance, which | can
certainly say that this commttee is extraordinarily hungry for,
and that that opportunity to the degree that that's delegated to
a jury down the road is lost, and if not just lost, really sort
of undercut .

Now, | nean, there are very respectable commentators
out there who have noted the consequences of the litigation
t heory environnment that we have fromall sorts of issues, such
as the lack of -- the disparate playground equi pnent to
discipline in the classroons to, you know, the excessive cost of
health care, nedical care. |'mnot suggesting that we're
tal ki ng about that issue in any kind of significant way, but |
do think that there is in effect an obligation in the court. In
the courts where there is a circunstance of undisputed fact, to
make that application of law in an opinion to provide the
gui dance that is needed and given the conplexities that, you
know, we're all working under so that choices can be nmade and
ri sks can be assessed and deci sions can be thoughtfully arrived
at. And it's just, you know, it is a problemfrom ny
standpoint, to take out of providing that decision-making to a
jury in a way that, you know, cannot be teased apart. You
really can't figure out what the guidance is froma jury

resolution, and I think every tine you, you know, you | ose that
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opportunity to nmake a pronouncenent of |aw to undi sputed fact,
you know, you have, you know, created a greater adversity to
risk, and to, you know, nmaking thoughtful decisions.

JUDGE KRAVI TZ: Maybe you can help ne with this since
|"ve been struggling with it. As I've listened to all the
commentary, plaintiffs' lawers tell us that summary judgnent is
granted too often and very few cases get through summary
j udgnent, and defendants' |awyers tell us that summary judgnent
is never granted enough and that very few cases get summary
j udgnent and many deserve them and |I'mjust trying to figure
out where the reality is in here, because either you're
litigating different cases or being the good advocates that you
are or sonething, but we've heard this constant refrain that
summary judgnment is out of control and district judges granted
every case, including cases that clearly don't deserve it, and
then we hear fromthe defense bar that the one thing that we
know is that summary judgnent is not granted enough. \Were is
the truth, do you think?

MR. VAN | TALLIE: Yes. Well, first of all, we're both
plaintiffs and defendants. | nmean, we have an enornous
intell ectual property asset that we pursue aggressively as
plaintiffs.

JUDGE KRAVI TZ: Sure. So maybe it depends on the type
of case.

MR. VAN | TALLIE: Maybe |I'm dodging the question to
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sonme degree. | guess what | would be concerned about in this

di scussion is sort of tipping the balance one way or the other,
and, you know, |osing the appropriate opportunity to get sunmmary
j udgnment where it should be granted wi thout regard to whet her
it's granted too little or too nuch at this point. Wat
concerns ne is that we are at risk of creating a record that |
think wll feed into the institutional bias against sunmary
judgnment. It's a demanding, tiresone, you know, conplex process
that | think I understand why, you know, the kind of resistance
toit, but I think the benefits are not just cost savings to
defendants |like nyself in that setting, which are enornous, no
guestion about that, but |I think that they're -- again | would
just return to ny point, | think there's a benefit in getting
rules articulated, and this is the perfect vehicle, one of those
perfect vehicles to do that.

M5. VARNER: To correspond, just that I'"'mfinding it
curious that you're speaking of an institutional bias against
summary judgnent in light of all the data that we' ve seen about
how frequently it's granted, but ny other thought, at least, is
that for that small subset of cases that do go to a jury trial,
you do actually get |egal guidance from a nunber of things.
Certainly the instructions to the jury tell the world what the
state of the lawis for that particular case and you see where
t he boundaries are you, if you will, in which cases are the ones

that are so closely bal anced that you have to get the trier of

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

110

fact and resolve it, so I'mnot sure this is a world where
there's lots of guidance of summary judgnent gui dance, zero on
the trial side.

MR. VAN | TALLIE: Yes, | definitely agree with that.
There are obviously other laws to be articul ated, but again,
agree with the general proposition that the nunber of cases that
ultimately do get to trial is a fraction of what it used to be
and therefore that opportunity is | think dimnished, and |
think that's partly a function of, frankly, you know, the cost
of the process as well as the tinelines involved. So | think,
you know, again what concerns ne is |osing the opportunity to
have, you know, rules articulated at a juncture that every case,
many cases will have, whereas that, if, you know, if that you
pass that point in tinme, the possibility of settlenent, you
know, | think obviously increases, and not having that, the
ability to get guidance at the trial stage is going to be gone.

JUDGE KRAVI TZ: Judge Bayl son?

JUDGE BAYLSON: | would just like you to conment on
t he whet her using the word "nust” would possibly be not in the
public interest in three types of cases: One, as | referred to
in a prior question where there may be undi sputed facts but it
woul d be very hard and tinme-consum ng for the judge to nmake that
deci sion. Second woul d be where the facts are undi sputed but
there are inferences that could be drawn in favor of the

nonnmovi ng party. And third, where the judge feels the case has
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a great deal of public interest and it's better froma societa
poi nt of view as opposed to what you said, granting summary
judgnment, to let it go to trial and have a jury be instructed on
the | aw and nake a deci sion, even though the facts are in

di sput e.

MR. VAN I TALLIE: Well, | would be on the other side
of each of those exanmples, frankly. | think that kind of mnakes
nore ny point in reverse. You know, | think that the conplexity
of resolving the notion shouldn't be a sufficient rationale for
not deciding it or granting it, and | think [ikely I would argue
there's an opportunity for, in a case of significant public
interest, if it's a situation of a client, a lot of facts that
are undi sputed to make a nuch nore significant contribution to
the ability of entities to guide their conduct by applying
those -- by applying the law to those facts. | get in the
m ddl e of, for exanple, of drawing inferences fromthe facts. |
assune that those becone enbedded in the facts to sonme degree,
and | guess in that situation to the degree that you really have
di sputes, then, you know, | think in that setting | think it
woul d be appropriate to deny the notion, but in the other two
exanples | would argue it's under the obligation of the court to
decide the notion as the nost inperative.

The other point that | did want to make, which hasn't
been addressed so far, is with respect to Rule 56(h). | feel

sufficiently strongly about the benefits of securing appropriate
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summary judgnent rulings that | would argue for an appropriate
obj ective cost-shift standard both for inappropriately nade
notions but also for oppositions that are objectively
unreasonabl e, and that what | understand under 56(h), that
affidavit, this is a provision that is essentially not enforced
and really doesn't contribute, |I think, to the operation of the
rule, and I would argue for a lesser threshold that would, you
know, make the decision to make the notion and the quality of

t he opposition nore significant in the standpoint of the
[itigants.

And then if | can coment quickly on Rule 26, and
really | applaud the changes that are proposed in Rule 26.

JUDGE KRAVI TZ: M. Marcus?

PROFESSCR MARCUS: 26 is what | wanted to ask a
guesti on about .

JUDCGE KRAVI TZ: (o ahead.

PROFESSOR MARCUS: Wl --

MR. VAN | TALLIE: Well, yeah. | nean, you know, |
think that these are inportant changes to the rule. |'mvery
much in favor --

PROFESSOR MARCUS: | wanted to ask you a question
about sonmething that | think is going to be nentioned by anot her
W tness later, but with your experience particularly at Johnson
& Johnson, | believe you mght be able to shed light on it. |

believe a witness comng up later is planning to urge that it
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woul d be desirable to expand the changes to cover conmuni cations
bet ween counsel and wi tnesses not required to provide a report,
particularly in-house experts, which m ght be sonething that.

J & J would encounter, and also that it would be desirable to
recogni ze sonehow t hat comruni cati ons between counsel and the
staff of an expert should be covered. Do you think that those
issues are matters concerned in terns of what we have published
for cooment? |'mjust asking you because you're here and I
think those may cone up later and you m ght have sone background
to coment on them Though they do not relate, as far as |'m
aware, the approach in Australia or anything nentioned in your
witten coments to the commttee.

MR. VAN | TALLIE: Well, yes. | understand what you're
saying, and | understand that drafts that are exchanged in the
report for a non specially retained expert would have the
protection of --

PROFESSOR MARCUS: The disclosure drafts like drafts
of a report are covered by the protection that we have tried to
adopt .

MR. VAN I TALLIE: Right. R ght. And | guess | am
you know, | ama little uncertain as to how comuni cati ons
bet ween counsel and a non-specially retai ned expert are handl ed
because they're obviously exenpted fromthis explicit limtation
to conpensation and facts and assunption sort of trilogy that

applies. | guess one argunent would be without calling those
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exceptions out, work product protection applies overall and that
you're not even entitled to that imted access to the, you
know, the exchanges between, you know, counsel, and that not --
the enpl oyee witness. | nean, | would suggest that that nmay be
the nore logical interpretation of not having nmade that
exception, and particularly now that, you know, that the
commttee has in effect, you know, backed away fromthe notion
the earlier suggestion commttee notes that, you know, work
product protection would not apply. | would go, | would take
that, | guess, going proposition, take that approach that
because the exceptions are not called out, that in general there
is work product protection and you're not entitled to get into
t he exchanges between counsel and enpl oyee expert respondi ng or
treating physician in that setting.

JUDCGE KRAVI TZ: Geat. Thank you very nuch --

MR. VAN | TALLIE: Thank you very nuch.

JUDGE KRAVI TZ: -- for your tinme and thoughts.

So |l think I"'mright on this, that M. WIllians is not
-- he's in trial?

MR. CAIRNS: Yes, sir.

JUDGE KRAVI TZ: Those rare trials that happen once a
decade. Now we have M. Cairns.

MR. CAIRNS: Actually, M. WIllianms was trying to
avoid a trial by seeking energency appeal before the Wst

Virginia Suprenme Court.
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Good norning. M name is Matt Cairns. | amthe first
vice president of DRI - The Voice of the Defense Bar. Sone of
you may be aware of us. We're 23,000 nenbers, principally
defending the interest of individuals and businesses in civil
l[itigation. M. WIllianms is the president of the DRI and |I'm
here in his stead.

By way of background, | ama practicing attorney from
Congran, New Hanpshire, fromthe law firmof Gallagher, Call ahan
& Gartrell. M witten comments were handed out | think after
the break and I'Il try not to regurgitate them and focus on a
coupl e of questions that we have here.

M/ experience is set forth and | tried products
liability cases, commercial disputes, civil rights matters on
t he defense side as opposed to the other w tnesses who have been
here earlier that all seemto have all been on the plaintiffs
side. | would like just to talk about a few matters.

First of all, to get to the professor's comments, |
think I mght be the person you're referring to who was going to
tal k about Rule 26. 1'll take themslightly out of order in ny
comrent s.

| noticed the distinction between the comruni cations
piece in Rule 26, and | raise the question w thout having forned
a clear opinion on what the answer should be. | personally
bel i eve work product should apply. | think in many instances

attorney/client privilege should apply, but I can also see the
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argunent on the other side, particularly with regard to the
attorney/client issue on having the in-house product safety

engi neer who doesn't regularly get called into court because the
conpany doesn't regularly get called into court and that's not a
part of his typical job duties. 1Is he in the control group? |Is
he really the client? That question remains, and | suggest that
further thought has to be given to that either by this body

t hrough coments or through further testinony from ot her people
down the line.

PROFESSOR MARCUS: Whuld you regard that person as
distinct from say, the treating physician?

MR. CAIRNS: | would.

PROFESSOR MARCUS:  (kay.

MR. CAIRNS: | would. Because |I'mfocusing nore on
the attorney/client issue, that comunicati on woul d be.

PROFESSOR MARCUS: The attorney-client protection
woul d exi st without regard to anything we do here.

MR. CAIRNS: Correct. | understand that. And I think
the point is, a cooment needs to be sort of laid out. | draw
the distinction between in-house and a treating physician
because in-house is really a client-related person. The
treating physician is just by fortuitous a person who the
plaintiff went to to treat. | know in New Hanpshire you cannot
have -- the plaintiff's counsel can have unfettered

comuni cations with a treating doctor but the defense attorney
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can have no communi cations with that doctor outside of a
deposition, and we have faced that situation and

unfortunately -- fortunately, we've been able to resolve it.
Wien we tried to ask what did you and plaintiff's counsel talk
about, and they'll throw out a privilege objection and we'll
suspend the deposition, hash it out and work around it for the
sake of our clients, but that possibility exists there where one
side has unfettered communi cation, the other side doesn't, and
I"mjust looking for perhaps a little quid quo pro in the
comments or the drafting of the rule to that regard.

| also in ny comments | tal k about conmmunications with
the staff. | use the exanple in ny coments about retaining the
M T engi neer as your expert. Well, the MT engi neer probably
has a staff of grad students and Ph.D wanna- bes who are working
their way up, who are doing a lot of the leg work for him and
he'll be the one who ultimately signs the report.

PROFESSOR MARCUS: Can | ask you a question about your
exanpl e?

MR. CAIRNS: Sure.

PROFESSOR MARCUS: Do you find that the current regine
of broad disclosure interferes with your ability to retain, say,
an MT professor-type expert or are those fol ks accepting of the
current disclosure?

MR. CAIRNS: 1've had no problemw th that, the

experts.
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PROFESSOR MARCUS: The reason |I'm asking that question
is, the one thing we have heard is that sone university
prof essor-type experts may bridle at sone of the antics that the
current reginme seens to nake necessary.

MR. CAIRNS: | can understand that. 1've heard a
little bit about it, but in ny personal experience and talking
with ny colleagues, I've not run into that problemat all. |
think you need to have, just as our paralegals are protected by
a privilege when they work with us, | think the staff of the
experts should have a simlar neasure of protection in the
comuni cations so that if I'mcalling the Ph.D s research
assistant, that that is as if | amcalling the Ph.D engi neer.

PROFESSOR MARCUS: Do you engage in sort of
brai nstorm ng sessions on your own strategy in the case with the
underlings of the expert?

MR. CAIRNS: Sonetines they're on the phone call wth
us, in which case the question is are they outside of the,
because you have a third party in the roomjust like if you had
athird party in the attorney-client room does that take you
outside? | think these are open questions, but, yes, several
times I've tried to reach Professor Smth. He's been
unavail able. H's research assistant has called back and said
pl ease talk to nme, the professor is traveling in Singapore and
he won't be back for a while and we're all working on the

project, so I've had to talk to them
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PROFESSOR MARCUS: The reason |I'm asking that
gquestion, one of the objectives here is to nake easier the
interaction in the lawer's preparation of what | call the
| awyer's work product, and to distinguish what you m ght call
the expert's in-house work product is sonething different in
terms of the lawer's work product. Do you see that at issue
wi th underling comuni cations?

MR. CAIRNS: First of all, | see it as that being
neither a defendant- or plaintiff-biased approach.

PROFESSOR MARCUS: Ch, | suspect that's correct.

MR CAIRNS: | think that -- well, | don't feel like I
have been inpeded so far. | can see nyself facing this, and

increasingly too in society if sonebody wants to raise that

I ssue.

PROFESSOR MARCUS: Thank you.

MR. CAIRNS: Wth regard to the point-counterpoint
section, briefly, I'"ve heard M. Garrison and Professor

Schnei der and Ms. McCarron tal k about the boxes of docunents
that are comng in or the 250 statenents of material fact. |
have never filed anything with that nmany statenent of materia
facts, and frankly, nor have |I had that filed against nme in New
Hanpshire, and perhaps because our judges have nade it fairly
clear that they don't want that. W have a local rule that does
requi re not nunber of paragraphs, but it does require a concise

short statenent of material facts and/or rebuttal, and if you
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don't do the rebuttal, everything in the novant's statenent is
accepted as true. | think if you're going to file 250, you're
cutting your nose off to spite your face and you are creating
i ssues of fact and the judge -- you are not focusing the court
where you need to be focusing the court, and that is the
problem and | think |awers should know that and should do it
and | don't see that as a risk for a good | awer who's drafting
a good notion for summary judgnent or a good reply, because
you'll see the replies where they throw everything up agai nst
the wall and say there's got to be an issue in here sonepl ace.
| think that's just as bad and | think that's just as
count er productive to your case.

JUDGE KRAVI TZ: |If anybody el se has any further
guestions of M. Cairns?

Thank you so nuch

MR. CAIRNS: Thank you very nuch for the opportunity.

JUDGE KRAVITZ: M. Morrison?

M. Morrison, welcone back. And also an al umus of
the m ni conference.

MR. MORRI SON: Thank you, Judge Kravitz.

The facts are stubborn things, as John Adans fanously
declared. The rule that you put together is a great exercise
that has the opportunity to bring both clarity and to provide
the judiciary and litigants wth an additional tool for just,

speedy, and inexpensive resolutions, and | think it's high tine
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that we focused on these and got them done.

From t he standpoint of "nust" and "should,"” | speak to
you as an old trial lawer. As you know, |'ve tried over 240
cases to jury verdict, argued over 60 appeals. | was inside for
about 7 years with the New York Stock Exchange conpany as
general counsel, executive vice president and |'ve bought a | ot
of legal services, like M. Van Itallie, and |I've kind of seen
this fromboth directions. The advantage of the "nust" or the
"shall" is sinply that if the case is properly teed up or the
issue is properly teed up, the case or the issue is disposed of
at that point.

Judge Kravitz, you raised a question, what's the truth
about summary judgnments? The truth about summary judgnent is
that rarely does the plaintiff win outright a summary judgnent.
Rarely does the defendant win outright a summary judgnent, but
what does happen is cases are focused and dialed in through the
summary judgnent stage. Frequently if you nake a good notion
for summary judgnent, teeing up these stubborn facts, your
opposition will look at those stubborn facts and say, Judge, |
no longer want to bring ny unfair trade practices cause of
action. Judge, | dropped ny antitrust cause of action. These
causes of action designed to get double or triple damages plus
attorneys' fees and punitive damages fall out of the contract
case and we're left with a contract where there really is a

gquestion as to whether there was a breach or not, whether there
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was cause or not, whether or not the anmount of damages is
appropriate. And so wth a sunmary judgnent, the truth, Judge
Kravitz, is that we end up with three opportunities for speedy,
just, and inexpensive resolutions. One is the nonment you nake
that serious notion. That brings everybody to the table w thout
the judge being involved at all, just the filing of the notion
and the need to respond. The parties get very serious about
what causes of action should go forward and what causes of
action do not, and the point-counterpoint puts a fine focus on

t hat .

The second point at which the parties conme together is
during oral argunment and frequently the phone is not picked up
but you show up in court and two or three causes of action are
conceded or two or three defenses are conceded, a very inportant
point in tine, and then the judge nmay say one or two defenses
are out, and one or two defenses are in, but | have real
concerns about the following and I'mgoing to continue to think
about it, and so there's a second point for a just, speedy, and
i nexpensive resolution. And if the parties are facing a true
"must,"” a true "shall" decide this, and you know the judge is
going to decide it, you have the nonent before a decision at
that point in which you can make the settlenent or a just,
speedy, inexpensive resolution, and then finally, after the
judge rules, with the ruling set forth in a judicial sense, not

a jury sense, thunbs up, thunbs down, but in a judicial sense,
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here's the reasons why | find the law to these facts neans this
outcone, granted or denied. At that point the parties have yet
anot her chance for a just, speedy, inexpensive resol ution.

MR. KEI SLER: The scenario where there seens to be
maybe the broad assessnent that a "may" or "should" is better
than a "nmust" is the partial sunmary judgnent scenario, and it
seens to ne that in sone ways your analysis which says that one
of the ways, virtues of the sunmary judgnent process is that it
pares down a case, even if it doesn't get rid of it, would
al nrost be -- could be understood to suggest that there shoul dn't
even be a "may" option when the issue is partial summary
j udgnment rather than summary judgnment on the whole action. |Is

that sonething you are suggesting, or am| just reading that

into it?

MR. MORRISON: | think you're reading that in. There
shouldn't be a "may" on a partial summary judgnent. It should
be a "shall" in terns of disposing of the issue. Either there's

a genuine issue of material fact or not, the facts being
st ubborn thi ngs.

MR. KEISLER: So you're saying there really should be
a mandatory requirenent to grant partial sunmary judgnent in
those instances in which it's justified?

MR. MORRI SON: Yes, because it is just, speedy, and
i nexpensi ve, because we no | onger under those circunstances have

to litigate this extraneous issue which is frequently desi gned
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from a defense standpoint, where | usually represent people who
get sued, sonetines | sue people, but usually if I'm suing
sonebody, I'mgoing to try to sue themfor the maxi num | can, so
|"'mgoing to go for treble damages, punitive danmages, attorneys'
fees, and I'lIl try to figure out statutes that | can create to
expose themto the maxi mum so that we're tal king about a
settlenment discussion | can say, |ook, you're exposed to the

dark shadow of punitive damages or treble damages or plus

attorneys' fees. |In fact, nost of those situations go away
before trial. Rarely do we try those cases when they're set
forth.

| would just, in response to a question you asked
earlier, is it fair for a judge to punt, to sinply say |I'm not
going to give you this opportunity to have the law on your facts
resol ved because it's too hard or too tine-consumng. | would
suggest that that is not only inappropriate, but it would be
grossly unfair for the U S. Judicial Conference Rules Commttee
to reach a conclusion that judges should punt when it's too hard
and too time-consum ng.

Second, if it's in the public interest, that is, the
public is very interested in the issue, the public has great
transparency into a judicial opinion. That transparency can be
dealt with on the editorial page. Those reasons, when we share
reasons with each other, we cone to better conclusions. Juries

are not required to share reasons. It's a thunbs up/thunbs down
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kind of situation, and in that context your public interest is
not benefitting nore by a jury trial than by the reasoned
decision of a judge in the public eye open for debate.

And then finally, you asked a question earlier about
inferences, if inferences can be raised fromthe sanme stubborn
facts on both sides. | agree with M. Van Itallie. Probably
it's not appropriate for sunmmary judgnent. There is a genuine
issue of material fact and the judge still has that right to
make that deci sion.

| would also just go back to your point, Judge
Kravitz, with regard to the question of whether or not we should
go with an if/then sort of anmbiguity, if you will. Wuld it be
reasonable for the United States Judicial Conference to send up
a rule that we know woul d have el even different Crcuit opinions
and then the D.C. Grcuit just because we'd |like to have sone
case |law as opposed to the clarity? It seens to ne that we're
focused on clarity here and that one of the things that we have
succeeded in doing by changing "must" to "should" is to create
an anbi guity where none existed before, and so there would be no
bias on ny side towards suggesting that case |aw shoul d sonehow
develop in the eleven Crcuits, perhaps creating a conflict for
the Suprene Court to resolve when | think we can and shoul d
agree that clarity should be our primary focus, so if we are
t hi nki ng about "must" versus "should" in the context of speedy,

just, and inexpensive, what is it that creates the speediest,
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nmost just, and nost inexpensive dispute resolutions? One is a
limted anmount of tinme. A judge who says there's alimted
anmount of time so we can't throw nore bodies at it and we can't
throw nore litigation at it, so if a judge will hold on to that,
and if there's a date for sumrmary judgnents, for sunmary

j udgnents issue dispositive and case dispositive, that date
beconmes a critical deadline noving forward, and it does result
in speedy, just, and inexpensive resol utions.

The second issue is decision-making without the jury
in the box. That's the second thing that drives just, speedy,
and i nexpensive resolutions, and if we have that date by which
these notions are nade, the notions are made and then responded
to effectively, you have a dramatic and very useful tool for the
courts to use in driving appropriate resolutions, and that
what's tried is what nust be tried.

| would say to you that | agree with sone conments
t hat have been nade that there is a possibility of abuse, and |
woul d suggest that Rule 56(h) be nodified so that you have an
obj ective standard for cost shifting, and | testified to that
before when | was here. | think that's fair. | think if you do
run into either plaintiffs or defendants teeing up notions for
summary judgnent that are inappropriate, you should give the
judge a cost-shifting rule, not a punitive rule, not a you did
this in bad faith, not a subjective rule, but a w thout

reasonabl e justification. Just w thout reasonable
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justification. That's not an ethical violation. It's not a --
it's not a punishnment, but it says so the judge can say to the
litigants, |ook, you file one of these notions w thout
reasonabl e justification, you require all of this counterform
response and it's really not a good notion, | want the judge to
have the tool to say that wasn't really fair, I'"'mgoing to
transfer the costs and transfer the costs at a reasonable
justification question as opposed to a subjective bad faith
finding that there was ill notive on the part of the |awers.
And, you know, Rule 56(g), nobody ever finds bad faith on the
part of the lawers, and so it's an ineffective rule. It's just
plain ineffective.

Finally, I would coment very briefly on Rule 26,
di sclosures with regard to the experts and attorney
communi cations. | think we've done a great job of trying to
isolate the attorney communi cations and keep that out of the
di scussion with the experts. | think that's an appropriate
thing to do. | would suggest you should do it for the
assistants as you were just discussing, to include everybody in
that overall unbrella so that you have open discussion with the
experts, full discovery of what the expert actually thinks, but
you're not trying to penetrate the attorney comuni cation wth
the experts. Just as a practical matter it doesn't work and
when you allow that kind of penetration it just goes forever and

ever and there's a cottage industry of litigating over what the
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attorney said and what's in the attorney's file and so forth.

PROFESSOR MARCUS: Could | just followup with you on
Rul e 26? You nentioned acrobatic maneuvering --

MR. MORRI SON:  Yes.

PROFESSOR MARCUS: -- in your witten conmentary.

W' ve heard about that kind of thing.

MR. MORRI SON:  Yes.

PROFESSOR MARCUS: Do you find that that is an
obstacle to hiring sone of the potentially nost attractive
expert wi tnesses who may sinply be unwilling to engage in that
sort of maneuvering?

MR. MORRI SON: Yes. There are academ c experts, the
best in their field, scientists, who are reluctant to engage in
the artificiality of the litigation process, sinply because they
don't want all of the information in a text nmessage that can't
be discovered, so to speak. They don't want to go through al
of this machination of how do we keep our conmmunication private
until 1 have enough information to reach a concl usion.

JUDGE KRAVITZ: So | was just talking to an academ c
who said | actually like to take notes.

MR. MORRIS: | actually like to take notes. | nagine
that, Judge Kravitz. They actually like to take notes, they
actually like to gather facts, they like to foll owup soon, so
if those facts can be verified after the lawers talk to them

and that process is nmade totally artificial by the way we handl e
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in many states the Rule 26.

JUDGE KRAVI TZ: Thank you.

MR. MORRI SON:  Thank you very nuch.

JUDGE KRAVI TZ: Thank you so nmuch, M. Morrison.

M. Parker, who, like M. Garrison, has had the
m sfortune of neeting in a different setting.

MR. PARKER: Thank you, your Honor.

Before | begin, | should coment that M. Mrrison has
been ny friend for over 20 years, and as a young |awer | was
smart enough at that point to realize that | would never follow
M. Mrrison in anything that | did, so for 20 years |'ve been
successful in that until today, so no matter how ny comments go,
| will deemthis somewhat of a failure personally, and | broke
sonmething that | promsed nyself | would never do 20 years ago.

Having said that, ny nanme is Bruce Parker and |I'm here
as the past president of the International Association of
Def ense Counsel. The I ADC, as we call ourselves, is the ol dest
civil defense trial bar in the United States. W do not have
Separate witten coments because we are one of the founding
menbers of the Lawers For Gvil Justice, LCJ, and participated
in the preparation of their witten comments which are before
you. Also | amhere as a defense |awer. | have been
practicing for 30 years, the last 18 of which have been in
various forns as national trial counsel in a nunber of mass tort

litigations, which has given nme a wonderful opportunity to try
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cases to verdict in a nunber of states, both federal and state
courts throughout the country and litigate and not try to
verdi ct necessarily in an equal nunber of other states and
federal courts, and that has given nme perspective on the Rule 26
anendnents, principally because nost of ny practice over the
| ast 18 years has been either expert testinony, expert
preparations, devel oping experts for ny witness -- ny clients --
excuse ne -- and for doing cross-exam nation of experts on the
ot her si de.

So starting first with Rule 26, on behalf of the IDC,
the LCJ, and nyself personally, | hardily endorse the changes
t hat have been nade wth respect to the extension of privilege
to expert drafts and conmunications. | can tell you personally
that ny clients have had to suffer for a nunber of years with
unnecessary, in nmy opinion, unnecessary costs incurred in the
retention of additional experts whose nanes are never disclosed
in the course of litigation so that | can neet with them and
have, if you will, nore candid discussions with themthat m ght
ot herwi se not be wise, if you wll, tactically in the context of
an expert who's been disclosed as an expert, and this is
mentioned in the advisory comments, and | hardly endorse that as
bei ng the experience of nyself and many of ny colleagues. It
will share costs in litigation.

Yes, sir?

PROFESSOR MARCUS: Could | just ask a foll ow up
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guestion on that?

MR. PARKER: Pl ease.

PROFESSOR MARCUS: Do you find yourself in those
interactions, including interactions with the underling staff of
t hese people and seeking their opinion sort of separate fromthe
| ead person that you hire as an expert?

MR. PARKER: | cannot -- | certainly have had
interactions wth graduate students for the nost part of the
prof essors that have worked with the institutions. | cannot
recall ever asking them for their opinion on sonething. They
principally are doing the data backup, work anal yses of sone
formor another for the expert that I'musing, and | can tel
you that | never talk to those people when I'mlitigating in a
jurisdiction where there is no privilege comuni cati on.

As we nentioned in the comments, | practice in a good
nunber of jurisdictions where counsel stipulate away whatever
rule mght exist and we agree that we sinply will not do that
with each other, so when I'min a jurisdiction with those rules,
| don't do that.

JUDGE KRAVI TZ: | have a followup question.

MR. PARKER: Yes, Judge?

JUDGE KRAVI TZ: W' ve heard fromsone that this
proposed Rule 26 mght be a sort of a novenent away from
Daubert, and | know you have | ots of experience wi th Daubert.

Have you had any experience wth Daubert notions where
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comuni cati ons between the expert and the | awer have figured
promnently in the decision whether to allow the expert to
testify or not?

MR. PARKER: No, and | don't understand the comrents
that were brought to you that this would have, and it may have
been done by defense | awers, ny colleagues, but, no, speaking
candidly, | cannot think of any instance where in ny years of
l[itigating in Daubert issues, and there have been many, that
conversations between an attorney and a true retained expert --
|"d like to comment certainly on what | call your disclosure
experts because they are different and | have very different
views about those -- but with respect to a truly retained expert
for whoma report has to be provided, what | need is a fair
opportunity just to cross-examne that individual. Wat the

plaintiff's lawer tells that person, that expert, ultimtely |

don't really care about. |If | can't do ny job by disclosing the
weakness of their scientific opinions in front of a jury, I've
not done ny job. | wll tell you -- |I'"mjunping ahead in ny
comrents -- that the single greatest inpedinent to the truth-

finding process is not the proposal to grant sone form of work
product privilege over comunication, but it is the conduct of

| awyers, defense and plaintiffs' |lawers, to engage in
obstruction in a deposition by speaking objections

notw thstanding local rules to the contrary, and experts on both

si des who give nonresponsive answers that go on for three or
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four pages, and the reluctance of courts to provide any
opportunity to discipline that behavior, so it goes on because
| awyers know, so that we're not confronted in federal court with
seven- hour maxi mum depositions. | can tell you I wll cone out
of depositions with many experts for seven hours wi th about an
hour - and- a- hal f of useful testinony because five-and-a-half
hours have been spent w th nonresponsive ranbling about
sonmething, and that is the last thing a nmagi strate or district
court judge wants to hear fromne, is, Judge, here's a Rule 16
notion, conpel this expert to cone back and answer these
gquestions. They just sinply are not worth filing. As M.
Morrison said, they don't get addressed, so that's the single
greatest inpedinent in the real world to the truth-finding
process as it relates to experts. It is not the
confidentiality, in ny experience.

Now, | do -- | junped ahead and | kind of threw it out
there, | do have a very different view about what | will, with
your perm ssion, call disclosure experts. Frankly, there is no
consensus in ny organization or wwthin the LCI for our
constituent nenbers on this issue. | will tell you as a defense
| awyer working with conpanies, manufacturers and the |ike, that
often tinmes the nost know edgeabl e peopl e, the nost hel pful
people to help nme figure out how to do ny cross-exam nati ons,
how to do ny directs, are the in-house conpany scientists, and

while you may say that, well, Parker, you shouldn't worry about
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t hat because you have an attorney-client privilege, | wlill tel
you that in a diversity case that's a state |aw decision and the
state laws are awfully varied with respect to under what

ci rcunstances the attorney-client privilege protects

communi cations of that sort, so part of nme says, boy, for all of
the reasons that have been di scussed by the advisory conmttee

for extending confidentiality, |I would sure like that for

di scl osure wi tnesses, but on the outside cone down and say "no
for this reason:

As a defense | awyer in personal injury litigation,
toxic tort and products liability, perceived by the jurors the
nost credi ble witnesses we hear over and over and over again --
|"'msure plaintiffs hear the sane thing -- are treating doctors.
They are perceived by jurors to be independent. Wether that's
true or not is not of any consequence. They are perceived that
way. There's a bias on retained experts. There's a bias on
conpany scientists. And jurors, properly or not, they discount
their opinions sonewhat by that bias, but treating doctors are
hel d out differently.

Years ago in many states when | first started
practicing, when a plaintiff filed a conplaint they put their
medi cal condition at issue and they waived any doctor-patient
relationship and in many states | could talk to the doctor if he
or she were willing and | could save ny client noney. | didn't

have to take depositions or anything else. For whatever states
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still have that rule, H PPA ended it, so there is no effective
way for a defendant to have communication efficiently,
cost-effectively, with a treating doctor other than through
deposition, and as all of you who are district court judges kn
who were involved in conplex personal injury litigation, there
are many, nmany treating doctors in the average case, so | need

to know, because the plaintiff's [awer can neet with that

treating doctor, | need to know what the treating -- excuse
me -- what the plaintiff's attorney told the treating doctor.
It has happened to nme where -- and it's nothing inproper about

plaintiff's |awer doing this, they're doing their job as an
advocate -- they will tell the treating doctor certain juicy
facts that they've extracted out of a couple of conpany nenos

sort of just to set the stage, and then oh, let's tal k about

ow

a

your treatnent to ny patient, and | walk into the deposition and

get this overt hostility fromthe treating doctor that | never

woul d have anticipated, only to find out as we go through it by

forced disclosure that, well, the plaintiff's attorney shared

sone information fromhis or her perspective. [|I'mnot faulting

themfor that, but it certainly didn't give the whole story.
Wen |'mable to give the whole story to the treating doctor,
or she sits back and | see in nmany cases a whol e different
deneanor develop, so if a privilege were extended over those
communi cations and even if the exceptions were witten to that

as the exceptions are now witten, so that | can get into

he
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matters considered by the expert for their opinion, | dare say
that nost treating doctors will say not that the plaintiff's
attorney told nme I'mconsidering for ny opinion of what |

di agnosed in ny patient, and so |l wll be thwarted in ny efforts

to find out what was said to condition that expert, and that's a

price | cannot pay for ny expert, so -- | nean, for ny client,
SO as a private practitioner, | just assune if that's the price
paid, | just assune leave it the way it is.

The comm ttee asked for questions, invited questions,
and | do have two observations. Forgive ne if they sound a
little mundane, but those of you who are district court judges
will find yourself having to resolve this issue, and that is,
you' ve created, | think properly so, a new category of experts,
what | call disclosure experts. Increasingly we have case
managenent orders in federal courts that limt arbitrarily, in
nmy opinion, the nunber of experts that we can call in a case.
Just pick a nunber. | often tines don't know where the nunber
comes from It's just a nunber. \Wiere does the disclosure
expert cone in to? W're limted to fact witnesses. |Is this
di scl osure expert a fact witness? is it an expert? And that may
sound trivial, but it actually is inportant because at the front
end if I know what those rules are, | can decide and nake
recomendations to ny client as to what experts we really do
need to develop if in fact |'"'mgoing to have to put a disclosure

expert in the category of an expert for purposes of seeing

Jacqueline M. Sullivan, RPR
Oficial Court Reporter




N

o o A~ W

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24

25

137

t hose.

PROFESSOR MARCUS: Can you tell ne, those |limts sound
like they are comng either fromlocal rules or practice of the
j udge, Rule 16.

MR. PARKER: Case nanagenent rul es.

PROFESSOR MARCUS: Are you saying that the national
rul es shoul d sonehow provi de directives about what judges can do
on those matters?

MR. PARKER: Well, | know that |'m asking too nuch,
that the rule would do that, but if there was a sense in this
commttee in the advisory notice as to how you m ght think about
that, | think it would provide guidance to counsel so that we
don't engage in that fighting. | don't want to have any nore
costs associated with litigation because | actually do like to
try cases, and the nore efficiently and cost-effectively I can
get a case to trial, the nore likely I can convince ny client to
let me try the case. And | can tell you we'll be fighting about
t hat .

JUDGE KRAVI TZ: Don't file sumrmary judgnent.

MR. PARKER: Judge, that's actually a good segue.

It's not sonething I do very often, | can tell you.

There is one other point, and | know that this is --
think it needs to be said but it's not within perhaps the
direction of this conmttee, and that is, that | am concerned

that good |lawers will fall unwttingly perhaps into a trap down
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the road by virtue of if it should becone the rule that there is
a confidentiality over discussions with experts and drafts,
which | favor, that often tinmes in multi-district litigation
t hese sanme experts are used in state and federal cases, and it
is not uniformy the rule in state cases that drafts are
i mmuni zed from di scovery, and | amfearful, in fact, | wll
begi n having practice sem nars through our association and ny
partners, as to what we have to be thinking about when we nane
experts and we work up an expert and a report is prepared by
that expert in the context of a federal case where the drafts
are protected and can be destroyed |egally w thout any
suggestion of wongdoing and that expert is then perhaps
si mul t aneously naned, by m stake perhaps in terns of timng, not
intent, in a state court case and then to find ourselves subject
to a spoliation claimwith all sorts of sanctions associ ated
with it with the destruction of the drafts in a state court case
where that report is provided, it will happen, and through no
intentional act of counsel, trial counsel on the plaintiff or
defense side, and we figure out how that's going to work out.
It's the aspect of our federal -state system

Let ne nove to Rule 56. | know I'm overstaying ny
wel cone.

JUDGE KRAVI TZ: Make it real short.

MR. PARKER: You nentioned | shouldn't file so many

sumrary judgnent notions.
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JUDGE KRAVI TZ: | just want to get you to tria
sooner .

MR. PARKER: Judge, sonetines you have to file them
when it shouldn't go to trial. |'mwas anmazed sitting here as a

personal injury |awer to hear how many sunmary judgnents are
granted. | can tell you in ny field of practice | can probably
count on two hands the nunber of summary judgnents that are
granted to both ny clients and ny coll eagues' clients in our
area of the lawin the last, | don't know, five years. It just
| ook at your Reporters and | ook how i nfrequently summary
judgnent is granted in personal injury litigation. | just don't
see that to be a problem | wll say that when | was preparing
for ny talk today and | read on Rule 56 now, that with regard to
the "shall" and the "nust" controversy, that this commttee
wote in the invitation for coment that the change was made in
order to preserve the neaning that "shall" had acquired in
practice. That rather hit nme. | have argued sunmary judgnents
in many, many states and federal courts around the country and
it had never occurred to ne that the granting of summary

j udgnment was discretionary. | did a very unscientific, biased
pol | of defense |awyers outside ny firmand inside ny firm |
practice at Venable. |It's a national law firm Not one |awer
had ever |earned that the granting of summary judgnent had
becone discretionary, had becone practice, so | was taken aback

quite frankly by that, and | would endorse strongly for a reason
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| haven't heard addressed here today the return to sone
mandatory terns "nust," and that is, as | look at it froma very
sinplistic perspective, and that is, it seens to ne that it is
essential for the integrity of our litigation process a phrase
that this commttee uses in comments regarding Rule 26 for this
sinple reason: As a trial |awer, | know about the vagaries of
jury trials. M clients get it, plaintiffs get it, but we all
say to our clients that there is sonething where if the facts
are truly undisputed and the lawis in our favor clearly that
there is a mechanismwhere | can tell you, client, that you wll
get judgnent as a matter of law. And now | think about how I
need to explain this to ny client if discretion becones the rule
of day and I go back to say, you know, the law is in your favor
and the facts are undi sputed but the judge can just deny it for
what ever the reason the judge w shes to deny it because they
have discretion. |'msorry, but that breeds a certain

di srespect for our litigation process. | have the good fortune,
| believe, of having to council many foreign conpanies that do
business in the United States and foreign | awers who seek
counsel here through ny association ties. Explaining our
l[itigation systemitself is enough of a trial sonetines, but
explaining to them how on the law and the facts a party is
entitled to judgnent but a judge can properly under
discretionary rule say "no" for whatever reason, and Rule 56(a)

as witten out would say it's even discretionary whether to give
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reasons, that just breeds disrespect for the system and I
strongly hope that this commttee returns wiwth a nandatory term
Thank you, Judge.

JUDGE KRAVI TZ: Thank you, M. Parker. | appreciate

Vel cone.

M5. HERRON: Good afternoon, and | promse to be
brief.

This is ny first foray into visiting with this
commttee, but I'"'mhere to speak on Rule 56, which | have a
particular affection for. | practice in Wst Virginia, and that
is a state that does not have a format with respect to point and
counterpoint, and | think that we have to get past the hurdle
that sunmmary judgnent will work in every case because it clearly
does not, and once we get past that hurdle we need to understand
that it's an inpossibility to craft a rule that will nake every-
one happy or that will apply in every case. But that doesn't
mean that in cases where summary judgnment is appropriate that it
shoul d not be granted. That is the reason | am a proponent for
the mandatory or the "nust" standard. | welconme the opportunity
for opposing counsel in cases to have counterpoint and to
provide ne with those specific counterpoints, and | think that
if you look at the rule as a whole, it indicates the mandatory
standard. If you have point and counterpoint, you have the

statenment of facts that set forth to the court those undi sputed
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facts, and if you're confident in that process, then you should
be confident in the "nmust" standard, and if there is a genuine
di spute, then it should be discretionary but only if there is a
genui ne di spute.

The ot her aspect, if you have the point and counter-
point, it permts the court the ability to provide the detailed
reasoning it has for supporting its position as noted in the
rule in granting summary judgnment which allows the parties to go
forward to ultimately decide and have a well -reasoned opi ni on
and basis for the granting of summary judgnent.

There's been tal k today about the volunes of materi al
that will be produced wth point and counterpoint. | submt
that that doesn't conpare to the volunes of material that go to
week after week after week of trial in cases where summary
judgnment, if properly supported, should have or nust have been
granted. | am a proponent therefore in the standard that M.
Morrison spoke of, which is the objective or the reasonabl eness
standard with respect to provision Hof the rule, because if you
read 562 -- or 56(c)(2)(a)(2), it states that only those facts
in a statenent of facts that cannot be genuinely disputed should
be included so the other facts that are just peripheral and have
not of any consequence should not be in that material, which
woul d | essen the anmount or volune that the court would be
| ooking at, and if we | ook at a reasonabl eness standard and the

court put sone teeth into that standard as opposed to a bad
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faith standard, | believe that we can have a system where
summary judgnent will work without all of the extra added work
t hat appears people are conpl ai ni ng of .

And with respect -- | just would like to applaud the
commttee with respect to Rule 26. As a practicing attorney, |
think that the insight or having the foresight to devel op the
changes to the rule is a welconme changed in the litigation
ar ena.

JUDGE KRAVITZ: W're always willing to take appl ause,
so thank you very much. W don't get it very often

M5. HERRON: | appreciate the opportunity to speak to
the coomittee today. Thank you.

JUDGE KRAVI TZ: Thank you very nuch.

Ms. Raghavan, wel cone.

M5. RAGHAVAN: Thank you.

Good afternoon. This is a privilege for ne, and ny
first time doing this, so bear with ne. On Rule 56, | am a
proponent of a rule that clearly states what the standard is.

There shoul d not be any anbiguity when |ooking at the rule. It

is a "must" standard thou shalt not kill, not that thou shal
not kill. "Thou shall not" is the sane as "thou nust not."
It's going back to the basic history of granmar. | really think

to confuse the nmatter by saying that sone courts have started a
di scretionary line of thinking with regards to summary judgnent,

it ignores the fact that Celotex and the |line of cases that have
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established the standard and the rule as it existed required
mandatory findings, so "nust" | think is the only way to nmake it
clear that cases that have cone up since Decenber 2007, there
haven't been many, but the nere fact that those that have cone
up ignore the "nust" standard, ignore the "should,” "would," and
go with the "shalt would," should indicate to the commttee that
it's been established that it is a nandatory standard. There's
a reason to nake it mandatory and keep it mandatory. Sunmmary
j udgnment has a purpose and this commttee shouldn't in a
stylistic fashion renove that purpose fromthe bar.

| practice defense litigation in upstate New York
primarily and we rely on summary judgnment not to get rid of
cases that are of value. This is a process that nust be
protected to elimnate cases that really should not go to the
jury. | think the current supporting anmendnents in the current
rule allow you to go back to establishing a mandatory standard
and use the word "nust" because with the point-counterpoint that
you have outlined, that elimnates sone of the concerns that
have been raised with regards to boxes or volunmes of nmaterial
that judges have to go through. That should be reduced by the
fact that the attorneys are forced to do the work for the judge
by citing to the record of any material fact that's not in
di spute. Then it's the opponent's problemto conme forward and
put forth any material facts that are in dispute, again making

the work easier for the judge to either grant summary judgnent
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or not.

And further, in your anended rule you also state that
the court can grant summary judgnent based on what is raised in
the facts and counter-facts wthout searching the entire record.
That also elimnates the unnecessary extra work that the courts
may feel burdened with, so | think the other anendnent that
you' re suggesting support and allow you to state the word "nust"”
in the rule to protect the purpose of sunmary judgnent.

If there is any remai ning concern about the use, 1've
heard sone people say there is worry that people who nake
statenents of facts that have 200 paragraphs or such, we have a
local rule that has for a long tinme required point and counter-
poi nt where | practice, and that has not been an issue of abuse
in practice because judges know how to control these matters and
they will not tolerate you comng forth wwth starting wth the
day soneone was born, where they went to kindergarten, if it's
totally inmaterial to the case. The material facts are all that
count, and that is why if you really want to go further you may
want to | ook at your sanction section and nake it applicable and
reword that in a way that would allow you to nake sure that
attorneys understand that the only things that should be put in
the material statenent of facts are things that will lead to the
ultimate result and nothing else, so | think you're al nost
t here.

JUDGE KRAVI TZ: W just have to change one word?
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M5. RAGHAVAN. (One word. You just have to change one
word and you support yourself with the rest of it.

Wth regards to Rule 26, it's been in ny practice
there's been a lot of confusion with mainly with enpl oyee
W t nesses for conpanies that don't get sued regularly, whether
once or twice a paralegal would be considered a regul ar person
who testifies regularly if that's all you're being sued.
Magi strates in our area generally tend to say, well, you know,
if you're going to produce himfor etcetera, etcetera, you
better put out a report, and that's a huge burden on the
enpl oyee, and it's also, you know, it also causes all kinds of
issues with regards to attorney-client privilege, so if
recognition that you can put for those people that you don't
feel fall within the requirenent of a mandatory report, you can
set forth their opinions, elimnates the chance of surprise and
things prejudice that the other side will raise, which |I think
is a great idea for practical reasons, so 26, | strongly support
t he anendnent .

Thank you.

JUDGE KRAVI TZ: Thank you very nuch.

| thought he was going to take Van Itallie's place.

MR. PERSHI NG  Steve Pershing for the Center For
Constitutional Litigation. W split the duties in which address
26 only. M. Cortese has graciously given ne what may have been

his slot. |If the conmttee would prefer, we can switch. It
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doesn't matter.

JUDGE KRAVI TZ: No, no. W want to hear from both of
you. The question is who wants --

MR. PERSHI NG Wio wants to be the |ast person before
the commttee's break for lunch? | think 1'lIl sit here and I’
let him--

W have submtted witten coments. As you know, the
American Association of Justice is the oldest plaintiffs' bar
voluntary bar association, and | can tell you with sone degree
of confidence that our nenbers tell us that they are willing to
accept a tradeoff inherent in the proposed Rule 26 anendnents
that woul d except protection for their own |awyer expert
comruni cations in exchange for protection to those of the other
side. The squabbling that | think the commttee has heard
pl enty about that has attended the 1993 changes and experience
since that tinme has, it would appear, |argely been done away
with in the notable jurisdiction to have changed their rule
along the lines now being proposed here, other than of course
New Jersey. Qur sense from New Jersey practitioners are
reflected in the corments that we filed in witing, is that it'
time for relief, these extraneous matters being di spensed wth.

Lawyers have, | think, have an insatiable appetite,
very under standabl e human appetite for lunch. No, |I'm]just
kidding. For the juicy facts about one another's strategies,

and | think the point has been excellently nade over and over

S
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that we share the view that that's not the point. The question
IS, can you exam ne an expert, and to the extent you learn, or |
shoul d say reconcile the distinction between experts from whom
no expert-authored report is required with experts fromwhom a
report is required, you sinply ease that process for al

experts.

| think one comment we received tells it all. The
| awyer who is in another time zone fromhis expert is at a
trenmendous di sadvantage when all of the tools of nobdern
comruni cation are avail able and yet none of them can be used.
You all saw president-elect hama's dilemma that he was going to
actually have to get over his use of his BlackBerry. |If an
expert is in Singapore, as you heard earlier today, that expert
can be communicated with virtually only through nethods of the
kind that place the relationship at its advantage that nust
di scl ose all of those witten comuni cati ons.

PROFESSOR MARCUS: Just to follow up on one point, you
mentioned in a footnote in your subm ssion the handling of
Daubert issues.

MR. PERSHI NG  Yes.

PROFESSOR MARCUS: Do you foresee any difficulty at
all fromthis change?

MR. PERSHING No. The only Daubert comment that |
woul d make has a much narrower one to the subsidiary one to the

Daubert concern that occupied us a little bit earlier, and that
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is just sinply that the closed communi cati on and shared
responsibility between a |awer and their expert, on the
question of neeting the Daubert standards is in and of itself a
burden that copious witten disclosures and cross-exan nation at
deposition, so it would only intensify. There's no reason,
other than, as | say, the natural |awerly appetite for

i nformati on about the opponent's strategy that woul d pose as a
need for that sort of information, and what you really want to
do is just look at the ways |lawers interact with their experts
and say this doesn't matter and this doesn't matter, and | think
the frequency of stipulations around the rule suggest that good
| awyers on both sides have cone to that understandi ng.

Let ne just say that there is a hel pful harnonizing
going on here, | think, in these proposed changes between the
rule and H ckman, and that courts will now, | think, be able to
| ook to Hickman nore freely than they could before in the
presence of this glaring exception to H cknman which is sort of
what we devel oped in post-1993 expert disclosure reginme, but it
woul d do well for us to recognize, in other words, sort of
retire a concern perhaps about that, that there is no
presunption in the anmended rule, the proposed rule, that a
particul ar | awer expert contact his opinion, core opinion work
product. That determ nation and the |evel of work product
protection to be afforded to a particular comunication will be

left to the judge in the individual case just as it is today.
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That m ght concern sonme people as sone kind of a falling short
of conplete protection, but it seens to ne that the advantages
of the proposal greatly outweigh that vestigial concern, which,
after all, is the sane one that you all have on the bench every
day. Not all of these decisions after all are clear-cut or
easy. That's why we don't have conputers deciding our federa
litigation, thank goodness.

So we should also nention that, and as the commttee
has acknow edged and had pl aced before it repeatedly, that a | ot
remai ns open. |If fact, sone would argue that so nmuch renmains
open that this change we are naking is really a very m nor,
margi nal one. | don't think that's right. | think that
squabbl i ng needs to be gotten rid of, and that's all to the
good. If the court were present at these depositions, that
m ght have the sane effect, but | take it you all are |ooking
for ways to create the inpression that you are there in that
deposition room even when you cannot be.

The comm ttee asked sone questions in its invitation
for cooment that | could just very briefly address, that
basically no, no, and no, but on page seven of the standing
commttee report there are questions there. Gven free
di scovery of all facts or data considered by the expert, is it
inmportant to note that the attorney was the source of those
consi dered but not relied upon? No. Again, it falls in the

category of the lawer's natural appetite for the strategy of
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t he opposing side, or is know ng the attorney was the source
only inportant as to -- only as to facts or data actually relied
upon? Again, in the one case nore inportant perhaps than in the
ot her, but the squabbling is the issue. These are extraneous
facts. The lawyer's concern ultimately, if he or she would
admt it to himor herself, it to be able with full notice to
depose the expert properly as to the basis for that expert's

opi nions. \Were the source was for the opinion is entirely
secondary.

And let ne say that | think it is helpful and | think
it's not universally agreed upon, but |I think it is helpful that
we accept that in this day and age many of these conplicated
cases, the preparation of themis fundanentally an interaction
between the | awer and expert, that each is a help to the other,
that each is integrally involved with the preparation of the
case, devising of a proper approach to the case, and if we just
accept that, we're a lot farther along. There's, | think, a
small mnority of folks who believe, and the principle on which
they believe is a very high principle indeed, that an expert
shoul d be i ndependent entirely, that the dependence shoul d be
scrupul ously guarded. | think we've heard testinony from both
sides, both plaintiffs and defendants, who say the jury wll
draw their own conclusions in any event about the perception
t hey have of experts paid by this one or retained to support

that one. The real concern is whether the testinony holds
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t oget her, and what happens in discovery of course is as
inmportant to pretrial settlenent, as to what happens at trial
perhaps nore so, and this is really all about the containnment of
l[itigation costs on both sides. So | think that's what grounds
ny no, no, and no answers here.

There is marginal value to know ng that the attorney
identified the subjects the expert considered but didn't rely
upon. There may be margi nal value. Perhaps the nost of the
small values in each of those concerns raised by the commttee,
but there again, | think the lawer interest in finding out far
outweighs its value to that |awer, for the natural reason I'm
supposi ng.

| don't think there's any serious doubt as to the |ast
guestion in the invitation: Does anything in the draft words
cast doubt on the outcones about |eaving the expert free to
answer because, "Well, ny lawer told ne not to." | think the
comrents as they stand are adequate. O course there could be
further comment about that, and |let ne segue using that point to
a final observation, and that has to do wth sone comments we
made in witing about extending to trial and to subsequent
l[itigation the protections that we're trying to ensure here,
agai n, anti-squabbling protections, if you will. These are not
anti-di sclosure protections. The three exceptions say that.
Most all that the | awer ever really need I think is included in

the three exceptions. Little i, little i, ii, iii, but both an
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extension to a trial in the case at bar and to subsequent
litigation ought to be the rule. 1 think the conmttee would be
on safe ground to say nore has been said in the comments now,
the draft now before us about that. Effectively casting into
the corment the commttee's belief that to fail of those
extensions would in effect negate or substantially unm ne the
anti -squabbling reason, rationale, for these, if you will,
change facts, you know, return to the pre-1993 understandi ng of
how t his ought to work.

If there are any questions, |'d be happy to try to
tackle them but | think the comnmttee's work on this has been
quite adm rabl e.

JUDGE KRAVI TZ: Thank you.

MR. PERSHI NG  Thank you so nuch

JUDGE KRAVI TZ: | very nuch appreciate your comments.

MR. PERSHI NG Thank you, Judge.

JUDGE KRAVI TZ: Thank you.

Don't be daunted by the fact that you' re holding us up
for lunch.

MR. CORTESE: Not in the |east.

JUDGE KRAVI TZ: You have one m nute.

MR. CORTESE: Thank you, your Honor. |It's a pleasure
to submt on the papers.

Judge Kravitz, nenbers of the commttee, thank you

very much for the opportunity to appear here. A Cortese,
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counsel for the Lawers For Gvil Justice.

| would like to hit the highlights of the coment that
were submtted on behalf of the Lawers For Cvil Justice and
the Institute For Legal Reform | appreciate the opportunity of
cleaning up after the parade, so to speak, and I would like to
take a few mnutes to go through sone of the comments that have
been nmade al ready and that we have nade in our subm ssion to
this conmttee.

W as a group, as the two groups, support the adoption
of both anendnents, Rule 56 and 26, with sone few comments. And
we've had the various discussion with respect to all aspects of
both rules within our group that has been looking at this. It's
interesting that the group, so far as | can tell, the groups are
unani nous in their view that you nust use "nust" in Rule 56.
However, the group's are on balance in favor of, for exanple, a
cost allocation addition, but there are sone dissenting voices
fromthat which I wll get to in a mnute, and there also is
sone dissent, but on balance we feel it's a benefit to the
system and the process to adopt the procedures of new Rul e 26.

| do want to deal with briefly the first and nost
i mportant point, which is urging the commttee to go back to
"must" or "shall" or mandatory prescription for Rule 56. The
point is, that it really needs to be said in a mandatory sense
in order to re-enforce the utility of summary judgnent, and

we've heard a | ot today about how plaintiffs' |awers and
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i beral academ cs don't like slicing and dicing. | would assune
they woul d prefer shake and bake, that you just shake it all up
and throw it against the wall and hope that it hits. Wll,
that's not the way the | egal system ought to be conducted and
there need to be rules, there need to be clear entitlenments to
judgnment, as many of the wi tnesses have said today, and if the
commttee were to go -- to were to nmaintain the "should," that
essentially is a change of the law, it is the change of the
standard as set out in Celotex, and there is no case, and we've
dealt with this in the comment, that has held that the standard
is that if the law and the facts entitle a defendant or a
plaintiff to summary judgnent, then the judge has discretion to
not grant summary judgnent or discretion to deny summary

j udgnment, the negative discretion, so | think if you maintain
the "should" you will be essentially changing the standard in
Cel ot ex.

Anot her point on that is that "shoul d" just does not
fit granmmatically, syntactically, or whatever way you want to
look at it with "entitled."” It just doesn't work. It doesn't
follow, and if the purpose was to truly enmascul ate the sunmary
j udgnment rule, what you would say woul d be that the judge should
grant summary judgnment or that you should say that the judge
shoul d grant and that therefore the defendant or the party nmay
be entitled to summary judgnent, and that woul d be the

grammati cal construct that would work, but obviously that would
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truly emascul ate the summary judgnent rule and it woul d take
away the very useful and inportant tool of the trial judge to
organi ze the case and to structure the case so that justice is
done. | think it's clear that the discretion or the judge's
responsibility is to determine if the facts and the | aw support
the grant, and as you've heard, that's essentially what the
cases find, that once the judge has exercised discretion and
exercised the judge's responsibility to find the facts and find
the law, then the grant of summary judgnent is necessary, it's
mandatory, and that to take that away essentially, as you've
heard earlier, really would reduce the integrity of the system
and depart fromthat. \Wat practitioners and judges need are
rul es, not suggestions. "Should" is a suggestion. "Mist" or
"shall" are rules, and these are rules, they're not suggestions.
| nmean, we're not tal king about the traffic laws in Rone, Italy,
where a red light nmay be just a suggestion that you stop. W're
tal ki ng about a construct where, if you have found the | aw and
you have found the facts, then judgnent nust follow | think
that basically would really restore the intention of the
original rule as explained in Celotex, and | was a bit taken
aback at one of the comments earlier that this overwhelmng tied
of summary judgnent has only been created in the last 30 years
while the cases that they were tal king about have only been
created in the last 20 years and the courts have had to deal

with those cases under fixed rules that were set before those
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cases cane along, and therefore | can't see how you can argue
that there has been a tide of summary judgnent in particul ar
cases that didn't exist before the rules existed, so | think
really that | would urge that this conmttee basically apply a
mandat ory standard in that one instance of Rule 56 and not get
noved into this area of what | call legal relativity where, even
t hough the law and the facts and circunstances are clear, the
judge still has an opportunity to determ ne whether or not it's
fair or related to sonething or related to sonething else. You
shoul d or should not grant the notion. |If the law and the facts
and circunstances are clear, the "nust be granted,” and that
basically should stand as a very strong pillar of our |egal
system and it has for a nunber of years and it should continue.

| would like to say just a word about cost allocation.

As | nentioned before, there are sone in our group --

FROM THE TABLE: May | interrupt you before you nove
on?

MR. CORTESE: Pl ease.

FROM THE TABLE: You're a long-tinme student of the
rul es process and a very sophisticated one, and we appreciate
your constant attention of what we do, and | nean that
personally and for all of us, and I know how you feel about this
issue of "must." And we all know that in 1992 there was a
dedi cated effort to nodify the rule that failed. One of the

concerns that we've tal ked about, and |I think you know this, we
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tal ked about this in all of our neetings, is that if we were to

use the word "nust," although it has a -- there's sone argunents
in favor of its logic, and as you -- it's nore akin to "shall"
and "should." People have made that argunent, that the tide of

opposition that we've heard today will be magnified many, many
times fromboth |awers and al so from many judges because a | ot
of judges don't like being told they nmust do anything, and the
chances of passage are going to beconme much less, if not renote,
and if it gets through the standing commttee, if we continue
with "shoul d" and assune the standing commttee approves and it
goes to the judicial conference and they prefer "nust," they can
put it in, they can change that one word by a vote, or if it
goes to the Suprene Court and they would rather have "nust" than
"shoul d,"” they can change it too, and wouldn't it be better for
all the reasons we've discussed, to keep "shoul d" here on the
low level, and if the Powers That Be want to nmake "should" into
"must," to be done, because as you recognized, A, there's a lot
of other things in this rule that are very valuable that are not
controversial at all, and | would hate to see it submarine
because we' ve picked too strong a word.

MR. CORTESE: | would too, but | would urge you to do
the right thing, not necessarily the practical thing, and really
inny viewthe only right thing to do is to use the nmandatory
construct, because if you don't, you're changing the standard

and we can worry about the next levels. Cbviously there is
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going to be sone opposition to the other parts of the rule and
that this may increase the burden slightly, but it's the right
thing to do.

Judge WAl ker ?

JUDGE WALKER: M. Cortese, the present rule says the
j udgnment sought should be rendered if the pleadings, the
di scovery, disclosure naterials on files, so on and so forth,
indicate there's no material issue of fact and that the party
nmoving is entitled to judgnent as a matter of |aw, so how does
"shoul d" in proposed 56(a) change things?

MR. CORTESE: |'m speaki ng about the Cel ot ex deci sion
and the original rule, 1938 rule, when it cane in.

JUDGE KRAVI TZ: Pre-style.

MR. CORTESE: Pre-stylization, and |I'm confessing that
we probably should have nmade this argunent at the tine that the
style rules were being considered, but frankly we did not focus
on it because we were content with the conmttee' s assertion
that they were not changing the substance of any of the rules.
W now think on reflection that this is a substantive change and
shoul d not have been nmade in connection wth the style program

JUDGE WALKER: Wl |, the summary judgnent | oconotive
is still going dowmn the tracks, as we heard from many | awyers,
and the style change does not appear to have changed the actua
application of the rule, notwi thstanding the substitute of

"shoul d" for "shall."
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MR. CORTESE: Well, we understand that, and | have not
read those cases, but | have been infornmed in a menorandum wth
respect to them and essentially what they do is they pick up
the sanme dicta. In many instances, they use the earlier
formul ati on of "shall be rendered" rather than "should be
rendered," and that is the -- that has been interpreted as the
mandat ory formul ati on.

Now, the problemis that fol ks have not focused on
this, and soneone cited the version of the manual, or of the
rul e handbook, that indicate that now they have a whol e section
on the new -- the new discretion of the court not to grant
notions even when you're entitled to it.

JUDGE WALKER: Wl |, what you --

MR. CORTESE: Your Honor, | submt that is just wong.

JUDGE WALKER: Wl |, what you would be arguing is that
"should" in the current rule has acquired a gloss that would be
carried over to "should" in the newrule, and if there is that
gloss that is now attached to the current rule, why wouldn't it
carry over to the anended rule that's proposed?

MR. CORTESE: Because there is too nuch danger in the
use of the word "should."” It's just too w shy-washy a word and
we need to re-enforce the mandatory nature of the summary
j udgnment procedure, because this has really wide inplications.
You heard a | ot today about how summary judgnent is granted in

too many cases. | think that has -- that those coments have
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been imted only to enploynent discrimnation cases. Maybe
that's because there are too many enpl oynent discrimnation
cases rather than too many notions, and as Judge Kravitz had
poi nted out, there are nore enpl oynent discrimnation cases that
lose at trial than in other areas and that are reversed on
appeal, that is, the plaintiffs are reversed on appeal, so that
the concern we have is that in many areas of the |aw where
summary judgnment should be utilized as a tool by the judge to
focus on the facts and law in the cases and to give the
litigants a clear decision one way or another on those issues
only in the circunstance where the judge obviously has found and
has exercised his discretion to determ ne whether or not the
facts and the law favor the grant of summary judgnent, that the
signal that the "should" sends is it gives the court yet another
opportunity basically not to enter -- not to enter an order that
shoul d be required under the original rule and under the | aw as
set out in the Celotex tril ogy.

JUDGE KRAVI TZ: Thank you.

MR. CORTESE: Your Honor, may | take just a nonment on
Rul e 267

| would like to nention that sone of our menbers see
sonme risk, particularly to target defendants, in the cost
all ocation before | get to 26 that we recommend, but on bal ance
we think the system woul d benefit by having a reasonabl e cost

al l ocati on mechani smthat woul d di scipline adherence to these
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new rules and also to the filing of notions. Sone of our
menbers feel that basically it's only target defendants that are
going to end up paying those cost allocations, but they think
that it's worth it because the system woul d benefit from having
a method to discipline adherence to the rules in those

i nstances, particularly when we see many instances in which
there are frivolous responses to notions, as well as in sone

i nstances frivolous notions, but we're willing to take that risk
on bal ance in order to have this nmechanismto discipline
adherence to the rules.

Now, on Rule 26 there are sone that believe that there
ought to be open and free discovery of conmmunications between
experts, but the large majority of our nmenbers and participants
in this process believe that it's nost inportant to protect
comruni cations, to protect the Wrrk Product Doctrine, and that
this is probably the best way to do it, and that the exceptions
that you have carved out of the process are adequate to protect
the interest in getting to what the real facts are with respect
to the validity and reliability of the expert opinion. And as a
matter of protecting that, those interests, we therefore support
the rul es as proposed.

There were a second set of questions with respect to
protecting communi cations only for retained experts and there
has been sone discussion on that. W don't yet have a uniform

position on it but it is sonething that we would hopefully |ike
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to get back to you with respect to that. | think there's been
enough di scussion of that today to perhaps leave it at that.

And then with respect to the protection of
communi cations with an expert's staff or assistants, | think
there is a tendency to believe that they probably ought to be
included in the protection, but that again is another area where
we may want to conme back to you for further comment.

| thank you very nmuch for your time, and | would | eave
you with the thought that we do want conmandnents, not
suggesti ons.

JUDGE ROSENTHAL: Because they've been so effective?

MR. CORTESE: They haven't been effective enough. |
woul dn't dilute them

JUDGE KRAVI TZ: Thank you again.

And | want to thank everyone. These obviously are
very inportant proposals. They affect |awers directly and
judges directly in the work that they do on a daily basis, and |
very much appreciate the tine that everyone has spent speaking
with us, and we will conclude this hearing and pick up again in
San Antoni o.

What we're going to do right nowis take a
hal f -an-hour break. | really want to keep it to a half-an-hour,
and then I"'mgoing to start weeding so we can press forward, and
we want to still get you all out of here, so that's open, and

t hank you so nuch fromall of us.
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(Proceedi ngs concluded at about 1:13 p.m)
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