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I TITLE 1. APPLICABILITY OF RULES TITLE 1. APPLICABILITY OF RULES |

Rule 1. Scope of Rules and Title

Rule 1. Scope of Rules; Title

(2) Scope of rules. — These rules govern
procedure in appeals to United States courts of
appeals from the United States district courts and
the United States Tax Court; in appeals from
bankruptcy appellate panels; in proceedings in the
courts of appeals for review or enforcement of
orders of administrative agencies, boards,
commissions and officers of the United States; and
in applications for writs or other relief which a
court of appeals or a judge thereof is competent to
give. When these rules provide for the making of a
motion or application in the district court, the
procedure for making such motion or application
| shall be in accordance with the practice of the
district court.

(@) Scope of Rules.

(1) These rules govern procedure in the
United States courts of appeals.

(2) When these rules provide for filing a
motion or other document in the district
court, the procedure must comply with the
practice of the district court.

(b) Rules not to affect jurisdiction. — These rules
shall not be construed to extend or limit the
jurisdiction of the courts of appeals as established
by law.

(b) Rules Do Not Affect Jurisdiction. These rules
do not extend or limit the jurisdiction of the
courts of appeals.

(c) Title. — These rules may be known and cited

as the Federal Rules of Appellate Procedure.

(c¢) Title. These rules are to be known as the
Federal Rules of Appellate Procedure.

Committee Note

~ The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. The Advisory Committee recommends deleting the language in subdivision (a) that
describes the different types of proceedings that may be brought in a court of appeals. The Advisory
Committee believes that the language is unnecessary and that its omission does not work any substantive

change.



Rule 2. Suspension of rules Rule 2. Suspension of Rules

In the interest of expediting decision, or for other | On its own or a party's motion, a court of
good cause shown, a'court of appeals may, except . | appeals may — to expedite its decision or for other
as otherwise prov1ded in Rule 26(b), suspend the | good cause — suspend any provision of these rules
requirements.or provisions of any of these rules in in a particular case and order proceedings as it - . |
a particular case on application of a party or on its .-|.directs; except as otherw1se prov1ded in Rule 26(b)‘. g
own motion and may order proceedings in AR w
accordance with its direction. '

)
!

Committee Note'

The language of the rule is amended to make the rule more easﬂy understood In addmon to changes

made to improve the understandmg, the Advisory ¢ Comm1ttee has changed langtulage to make style and n

terminology consistent throughout the appellate rules These changes are 1ntended to be styhst1c only f%‘f,
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Rule 3. Appeal as of Rig‘ht‘ — Hov;( Taken

{ TITLE 1I. APPEALS FROM JUDGMENTS
- | AND ORDERS OF DISTRICT COURTS

TITLE II. APPEAL FROM A
JUDGMENT OR ORDER OF A
DISTRICT COURT

Rule 3. Appeal as of Right — How
" Taken |

7 1

(2) Filing the Notice of Appeal. — An appeal

of appeal with the clerk of the district court within

‘I the time allowed by Rule 4. At the time of filing,
|l the appellant must furnish the clerk with sufficient
‘Il copies of the notice of appeal to enable the clerk to

comply promptly with the requirements of

“subdivision (d) of this Rule 3. Failure of an

appellant to take any step other than the timely
filing of a notice of appeal does not affect the
validity of the appeal, but is ground only for such
action as the court of appeals deems appropriate,
which may include dismissal of the appeal. Appeals

|| by permission under 28 U.S.C. § 1292(b) and
|| appeals in bankruptcy must be taken in the manner
il prescribed by Rule 5 and Rule 6 respectively.

| (a) Fllmg the Notice of Appeal
|| permitted by law as of right from a district court to
il a court of appeals must be taken by filing a notice

(1) An appeal permltted by law as of rlght
from a district court to a court of appeals
may be taken only by filing a notice of
appeal with the district clerk within the
time allowed by Rule 4. At the time of
filing, the appellant must furnish the clerk
with enough copies of the notice to enable
the clerk to comply with Rule 3(d).

(2) An appellant's failure to take any step
other than the timely filing of a notice of
appeal does not affect the validity of the
appeal, but is ground only for the court of
appeals to act as it considers appropriate,
including dismissing the appeal.

(3) An appeal from judgment by a magistrate
judgeina ci\;i)/éase is taken in the same
“way as an appeal from any other district-
court judgment.

(4) An appeal by permission under 28 U.S.C.
§ 1292(b) or an appeal in a bankruptcy
case may be taken only in the manner

prescribed by Rules 5 and 6, respectively.

Page 3
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(b) Joint or consolidated appeals. — If two or more | (b) Joint or Consolidated Appeals.
persons are entitled to appeal from a Judgment or ‘ o

!

order of a district court and their interests are such (1) When two or more parties are entitled to

as to make joinder practlcable they may file a Jomt appeal from a district-court judgment or

notice of appeal, or .may join in appeal after ﬁlmg “ order, and their interests make Jomder ‘ I

separate timely notices of appeal; and they may 'practlcable they may file a Jomt notice of b
 thereafter proceed on appeal as a'single appellant. appeal They may then proceed on appeal 1 -
~Appeals may be consohdated by ‘order of the court -as’ a smgle appellant h q }g [{

of appeals upon its own motion/or upon motion of a wi o
,party, or by stlpulatlon of th artles to. the several @) When the partles have ﬁled separate tlmely i |

’\

!

IlOthGS of appeal the dppeals may be
joined or consohdated by the court of
appeals :
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|| attorney representing more than one party may

|| and the signer's spouse and minor children, if they
It indicates a contrary intent. In a class action,
|| sufficient for the notice to name one person

Il class. A notice of appeal also must designate the

|| form or;title: of the’ notice of appeal, orifor failure
to nameia party whose: intent to appeal is otherwise
{l clear from the notice; Form 1 inthe Appendlx of

|| Forms is a suggested form for a notice lof appeal.

(c) Content of the Notice of Appeal. — A notice
of appeal must specify the party or parties taking
the appeal by naming each appellant in either the
caption or the body of the notice of appeal. An

fulfill this requirement by describing those parties
with such terms as "all plaintiffs,” "the
defendants," "the plaintiffs A, B, et al.," or "all
defendants except X." A notice of appeal filed pro
se is filed on behalf of the party signing the notice

are parties, unless the notice of appeal clearly
whether or not the class has been'certified, it is
quahﬁed to bnng the appeal as representative of the
judgment; order, or part: thereof appealed from, and |

must name the court to which the appeal is taken.
An appeal Wlll not be dismissed for, 1nformahty of

(¢) Contents of the Notice of Appeal.
(1) The notice of ;21ppea1‘must:

. (A)specify the party or parties taking the .
" appeal by naming each one in the
“ caption.or body of the notice, but an
attorney representing more than one
party may describe those parties with
such terms as “all plaintiffs,” “the ..
. defendants,”. “the plaintiffs A, B, et i
al.,” or “all defendants except X”;

(B) designate the judg‘nient{ order, ofpaft |
thereof bemg appealed and ‘

‘(C) ndme the court to Wthh thie appeal is
taken. ‘

(2) A pro se notice of appeal 1S cons1dered
filed on behalf of the signer and the
signer's spouse and mipor children (if they |
are parties), unless the notice clearly
mdlcates otherwise.

Ina class actlon whether or not the class
has been certified, the notice of appeal is
sufficient if it names one person qualified
to brmg the appeal as representative of the
class.

€)

(4) An appeal must not be dismissed for
informality of form or title of the notice of
appeal, or for failure to name a party

“whose intent to appeal is otherwise clear
from the notlce

©)

Form 1 in the Appendlx of Forms is a

suggested form of a notice of appeal.

Page 5




(d) Serving the Notice of Appeal. - The clerk of
the district court shall serve notice of the filing of a
notice of appeal by mailing a copy to-each party's
counsel of record (apart from the appellant's), or, if
a party is not represented by counsel,to the party's
last known address. The clerk of the district court
shall forthwith send a copy of the notice and of the
‘docket entries to the:clerk of the court of appeals
-named.in the motice.. The clerk: of the district court

in the. ¢ase toithe! clerk of the court Of appeals.

When a defendant appeals in;a criminal case, the

1l clerk of the district court shall also serve a copy of
the notice of" appeal upnn the. defendant either by
personal service,0r | _Imnall addressed to the
defendant. Theclerk shall note on each copy served

the da1e*wvhen>» tlce \of appeal, was! filed and, if
the notice of appeal was filed in the:manner
‘provided in Rule 4(c) by an inmate confined in an
institution; the‘pdate v Ihen the clerk received the
notice of appeal yThy "”“k's failure to setve notice
does not| affect “the«‘ yiof the. appeal Service is
sufficient. notw1 ] P

the party s counsel The ! cIerk ‘shall fiote'in the
docket the names of| the parties to whom the clerk

- mails coples j \Wlﬂl he:date,of mailing!: i v

H‘l‘;: I W ok

Ai‘\
Coh

|- shall: hkewrse send a copy:of any lateridocket entry

(d) ‘Serving the Notice of Appeal.
(1) The district clerk must serve notice of the

+ filing of a notice of appeal by malllng a

is proceedmg pro se, to the party s last .
known addréss. When a defendant in'a
. criminal case appeals, the clerk must also.

defendant elther by personal service. or by

@1 M‘

notlce
(3) The district clerk's failure to serve notice
does not affect the validity of the appeal.
The clerk must note on the docket the
names of the parties to whom the clerk
mails copies, with the date of mailing.
Service is sufficient despite the death of a
party or the party's counsel.

copy to each party’s counsel of record —
- excluding the appellant's.-— or, if a party ‘

serve'a copy of the. notice: of appeal on. the !

] mall addressed *‘to the .defendant The clerk |

(¢) Payment of fees. — Upon the filing of any
‘ separate or joint notice of appeal from. the district
court, the appellant shall pay to the clerk of the

| and also the docket fee prescribed by the Judicial
\ Conference of the United States, the latter to be

4 district court such fees as are established by statute, |

| received by the clerk of the district court on behalf

| (& Payment of Fees. Upon filing a notice of

] appeal, the appellant must pay the district clerk |
all required fees. The district clerk receives the
appellate docket fee on behalf of the court of
appeals.

)
]
]
|

| of the court of appeals.
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Comrnittee Note'

_The 1anguage and organization of the rule are amended to make the rule more easily understood. Tn - .
addition to changes made to improve the understanding, the Advisory Committee has changed language
-to make style and terminology consistent throughout the appellate rules. These changes are generally
intended to be stylistic only; in this rule, however, substantive changes are recommended in subd1v131ons
(a), (b), and (d). |

Subdivison (a) The provision in paragraph (a)(3) is transferred from former Rule 3.1(b). . The Federal
Courts Improvement Act of 1996, Pub. L. No. 104-317, repealed paragraphs (4) and:(5) of 28 U. S.C.§ 636(c)
That statutory change made the continued separate existence of Rule 3.1 unnecessary. New paragraph (a)(3)
of this rule simply makes it clear that an appeal from 2 Judgment bya. mag1strate Judge is taken in 1denttcal

s B B o B o

3y Y Y 1oy

fashion to any other appeal from a district-court judgment..

Subdivision (b). A joint appeal is authorized only when two or more persons may appeal from a single
judgment or order. A joint appeal is treated as a single appeal and the joint appellants file a single brief.
Under existing Rule 3(b) parties decide whether to join their appeals. They may do so by filing a joint-
notice of appeal or by joining their appeals after filing separate notices of appeal.

In consolidated appeals the separate appeals do not merge into one. The parties do not proceed as a
single appellant. Under existing Rule 3(b) it is unclear whether appeals may be consolidated without court
order if the parties stipulate to consolidation. The proposed language resolves that ambiguity by requiring
court action.

The proposed language also requires court action to join appeals after separate notices of appeal have
been filed.

Subdivision (d). Paragraph (d)(2) has been amended to require that when an inmate files a notice of
appeal by depositing the notice in the institution's internal mail system, the clerk must note the docketing
date — rather than the receipt date — on the notice of appeal before serving copies of it. This change
conforms to a recommended change in Rule 4(c). Rule 4(c) is amended to provide that when an inmate
files the first notice of appeal in a civil case by depositing the notice in an institution's internal mail system,
the time for filing a cross-appeal runs from the date the district court dockets the inmate's notice of appeal.
Existing Rule 4(c) says that in such a case the time for filing a cross-appeal runs from the date the district
court receives the inmate's notice of appeal. A court may "receive” a paper when its mail is delivered to
it even if the mail is not processed for a day or two, making the date of receipt uncertain. "Docketing" is
an easily identified event. The change is made to eliminate the uncertainty. |

Page 7



Rule 3.1. Appeal from a Judgment Entered by a | Rule 3.1 Appeal from a Judgment of a

Magistrate Judge in a Civil Case Magistrate Judge in a Civil

- Case

‘ d1str1ct court

When the parties consent to a trial beforea:. ' | [Abrogated]
magistrate judge under 28 U.S.C. § 636(c)(1), any :
appeal from the Judgment must be heard by the
court of appeals.in. accordance with 28 U.S.C. :
§ 636(c)(3) unless ithe: \parties consent to: an-appeal
on the record to-a district judge and thereafter by
petition only, to the court:of appeals, in accordance
with 28 U.S.C. § 636(c)(4) An appeal under 28 .
U.S.C. § 636(c)(3) must be taken in identical
fashion'as an appeal from any other Judgment of the |

Coinmitteé Note

The Federal Courts Improvement Act of 1996, Pub. L. No. 104-317, repealed paragraphs (4) and (5) of
28 U.S.C. § 636(c). That statutory change means that when parties consent to trial before a magistrate
judge, appeal lies directly, and as a matter of right, to the court of appeals under § 636(c)(3). The parties
may not choose to appeal first to a district judge and thereafter seek discretionary review in the court of
appeals.

As a result of the statutory amendments, subdivision (a) of Rule 3.1 is no longer necessary. Since Rule

3.1 existed primarily because of the provisions in subd1v131on (a), subdivision (b) has been moved to Rule
3(a)(3) and Rule 3.1 has been abrogated. :
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Rule 4. Appeal as of Right — When Taken

Rule 4. Appeal as of Right —
Taken

When

1

1 )

|

™ ™

(2) Appeal in a civil case. — .

(1) Except as provided in paragraph (a)(4) of
this Rule, in a civil case in which an appeal is
permltted by law as of right from a district court
to a court of appeals the notice of appeal required
by Rule 3 must be filed with the clerk of the
district court within 30 days after the date of
entry of the judgment or order appealed from; but
if the United States or an officer or agency
thereof is a party, the notice of appeal may be
filed by any party within 60 days after such
entry. If a notice of appeal is‘mistakenly filed in
the court of appeals,.the clerk of the court of
appeals shall note thereon the date when the clerk
received the notice and send it'to the clerk of the
district court and the notice will be treated as
filed in the district court'on the date so noted.

(@) Appeal in a Civil Case.

(1) Time for Filing a Notice of Appeal.

(A) In a civil case, except as provided in |
Rules 4(a)(1)(B), 4(a)(4), and 4(c), the
-+ notice of appeal required by Rule 3
must be filed with the district clerk
w1th1n 30 days after the Judgment or
order. appealed from is entered

When the United States or its ofﬁcer
or agency is a party, the notice of
appeal may be filed by any party
within 60 days after the judgment or
order appealed from is entered.

®)

(2) A notice of appeal filed after the court
announces a decision or order but before the
entry of the judgment or order is treated as filed
on the date of and after the entry.

@

Filing Before Entry of Judgment. A
notice of appeal filed after the court
announces a decision or order — but
before the entry of the judgment or
order — is treated as filed on the date of
and after the entry.

|

(3) If one party timely files a notice of appeal,
any other party may file a notice of appeal within
14 days after the date when the first notice was
filed, or within the time otherwise prescribed by
this Rule 4(a), whichever period last expires.

©))

Multiple Appeals. If one party timely files |
a notice of appeal, any other party may file |
a notice of appeal within 14 days after the
date when the first notice was filed, or ‘
within the time otherwise prescribed by

this Rule 4(a), whichever period ends

later.

7 Y oy oy 07
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(4) If any party files a timely motion of a type

specified immediately below, the time for appeal

for all parties runs from the entry of the order
disposing of the last such motion outstanding.

This provision applies to a timely motion under

the Federal Rules of C1v11 Procedure:

(A) for, Judgment underw Rule 50(b); ; -

(B) to amend or make add1t10na1 findings of
fact under Rule. 52(b) whether or,not granting
the motron would alter the Judgment
(C) to alter or‘amend the Judgment under Rule

(E) ,jfgr a new trial under Rule 59; or
(F) for. relief under Rule 60 if the motion is
filed no later than 10 days after the entry of

Judgment

P
“‘w o T b
T T

.(4) Effect of a Motion on a Netice of

- Appeal.

(A) If a party timely files in the district
court any of the following motions
under the Federal Rules of Civil

~ Procedure, the time to file an appeal

. runs for: all parties ; from the entry of

 the order.disposing of the last such
remaining motion: o

(i) for judgment under‘.l“{ulet <50(b); >

(11) to amend or make add1t10na1 W,
o factual ﬁndmgs under Rule 52(b),
- ‘whether or.not granting the,
,motlon Would alter the‘ Judgment

1

i .Qr attorney s fees under Rule 54

- if )y district court extends the time
to appeal under Rule 58

(iv) to alter or amend the judgment
under Rule 59

(v) for a new tnal under Rule 59 or

(vi) for relief under Rule 60 if the
motion is filed no later than 10
days (computed using Federal
Rule of Civil Procedure 6(2))
after the judgment is entered.
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A notice of appeal filed after announcement or
entry of the judgment but before disposition of
any of the above motions is ineffective to appeal
from the judgment or order, or part thereof,
specified in the notice of appeal, until the entry of
the order disposing of the last such motion
outstanding. Appellate review of an order
disposing of any of the above motions requires
the party, in compliance with Appellate Rule
3(c), to amend a previously filed notice of appeal.
A party intending to challenge an alteration or
amendment of the judgment shall file a notice, or
amended notice, of appeal within the time
prescribed by this Rule 4 measured from the
entry of the order disposing of the last such
motion outstinding. No'additional fees will be
required for filing an amended notice.

(BX1)

If a party files a notice of appeal
after the court announces or
enters a judgment — but before it

- disposes of any motion listed in
- Rule 4(a)(4)(A) — the notice
. becomes effective to appeal a

judgment or order, in whole or in
part, when the order disposing of

- the last such remaining motion is

l ‘,“(ﬁ)‘

entered.

A party intending to challenge an
order disposing of any motion

- listed:in Rule 4(a)(4)(A), or a

(iii)

judgment altered or amended
upon such a motion, must file a
notice of appeal, or an amended
notice of’‘appeal — in compliance
with Rule 3(c) — within the time .
prescribed by this Rule measured -
from the entry of the order
disposing of the last such
remaining motion.

No additional fee is required to

Page 11
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' presc‘ribed time r‘nay be. ex p‘arte unless the court

(5) The district court, upon a showing of
excusable neglect or good cause, may extend the
time for filing a notice of appeal upon motion
filed not later than 30 days after the expiration of
the time prescribed by this Rule 4(a). Any such
motion which is filed before expiration of the

whtch 1st ﬁled after explratlon of the prescrlbed
time shall be given to the;other, parties in

accordance with local rules. No ‘such extension |
shall exceed 30: days past such prescnbed time or |
10 days.from the date ¢

\u

(5) ‘Motion for Extensmn of Tlme.

(A) The district court may extend the tlme
to ﬁle a notice of appeal if:

(1) a party S0 moves no. later than 30
days after the time prescrlbed by
thrs Rule 4(a) explres and

(11) that party shows excusable

fel neglect or good cause.

[
N i {

(B) A*mOthIl ﬁled before the explratron of

~ the time prescrlbed in Rule 4(a)(1) or
3) may be'ex parte unless the court
requlres otherwise, If the motlon is
filed aftet the expiration of the .

prescribed time, notice must be given :
to the other parties in accordance with

local rules.

(C) No extension under this Rule 4(a)(5)
may exceed 30 days after the
prescribed time or 10 days after the
date when the order granting the
motion is entered, whichever is later.
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(6) The district court, if it finds (a) that a party
entitled to notice of the entry of a judgment or
order did not receive such notice from the clerk
or any party within 21 days of its entry and (b)
that no party would be prejudiced, may, upon
motion filed within 180 days of entry of the
judgment or order or within 7 days of receipt of
such notice, whichever is earlier, reopen the time
for appeal for a penod of 14 days from the date
of entry of the order reopemng the time for
appeal. :

©)

Reopening the Time to File an Appeal.

- The district court may reopen the time to

file an appeal for a period of 14 days after
the date when its order to reopen is
entered, but only if all the following
condltlons are satlsﬁed

(A) the motion is filed within 180 days

after the judgment or order is entered |

- or within 7 days after the moving

. party receives notice of the entry,
wh1chever is earher,

(B) the court ﬁnds‘ﬂlat themoving party -
was entitled to notice of the entry of - ..
- the judgment or order sought to be
appealed but did not receive the notice ,
from the district court or any party
within 21 days after entry, and

(C) the court ﬁnds that no party would be
prejud1ced :

|

(7) A judgment or order is entered within the
meaning of this Rule 4(a) when it is entered in
compliance with Rules 58 and 79(a) of the
Federal Rules of Civil Procedure.

)

Entry Def'med A Judgment or order is
entered for purposes of this Rule 4(a)
when it is entered in compliance with
Rules 58 and 79(a) Of the Federal Rules of .

- Civil Procedure.

Page 13




|| order disposing’of i

(b) Appeal in a Criminal Case.-:In a criminal

‘case, a defendant shall file the notice of appeal in

the district court within 10 days after the entry
either of the judgment or order appealed from, or
of a notice of appeal by the Government. A notice
of appeal filed after the’announcement of a.

- decision, sentence, or order — but before entry of
the judgment or-order — is treated as filed on the

date of and after the'entry. If a-defendant makes a
timely motion. spec1ﬁed immediately below, in
accordance: withi the?] [Federal Rules. of Criminal

Procedure, an appeal from a judgment of conviction |

must be taken within 10 days after the entry of the
the astt such motion outstanding,
~or within 10 days after the éntry of the judgment of

convrctron “whxch ‘

(2) for' arrest of Judgment il

(3) for a new trial on any ground other than
newly. dlscovered evidenceé; or . .

(4) for anew trial based on the ground of newly

(b) Appeal ina Cnmmal Case.

o

(1) Time for Fllmg a Notlce of Appeal

(A).FIn a;‘cnmln‘al “ca‘se,”"a‘ defendants »
. notice of appeal must be filed in the ;
district court w1thm 10 days after the
later of B o

(1) the entry of e1ther the Judgment
or the order being appealed; or

(ii) the filing of the government's
notice of appeal.

(B) When the government is entitled to
appeal, its notice of appeal must be
filed in the district court within 30
days after the later of:

(i) the entry of the judgment or order
being appealed; or

(ii) the filing of a notice of appeal by
any defendant.
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(2) Filing Before Entry of Judgment. A
2 notice of appeal filed after the court
‘announces a decision, sentence, or
order — but before the entry of the
~ judgment or order — is treated as filed on
the date of and after the entry.

3) Effect of a Motlon ona Notlce of
s Appeal | ‘

: (A) If a defendant t1me1y makes any of the ||
\ “following motions under the Federal
o Rules of Criminal Procedure, the .
i - .notice 'of appeal from a judgment of
conviction must be filed within 10
| days after the entry.of the order
dlsposmg of the last such remaining. ||
- miotion,or within 10; days after/the . ||
' b entry of the Judgment of conviction,. ||
: " 'whichever penod ends later. This |
% o provxslon apphes toa tlmely motlonf
Dtk b T R TS S
(@) for Judgment of ~acqu1ttal under
Rule 29; T

(ii) for a new trial under Rule 33 bu
L if based on newly discovered
evidence, only if the motion is
made no later than 10 days after {l
| the entry of the Judgment or |

34

1

7 ™y

T

5
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“entry of the judgment of conviction; whichever is

JI' government is:; authorlzed byqstatute the notice of
|| appeal must be ﬁled
Al days after (1) the entryw Of th 'udgment or order

| appeal for a pe tiod mot to exceed 30 days from the
: expiration of the tﬂne otherwlse prescnbed by this
|l subdivision. EERETIER

A notice of appeal filed after the court announces
a decision, sentence, or order but before it disposes
of any of the above motions, is ineffective until the
date of the entry of the order disposing of the last
such motion outstanding, or until the date of the

later. Notwithstanding the provisions of Rule 3(c),
a valid notice of appealiis effective without
amendment to appeal from an order disposing of
any of the above motions. When an appeal by the

in the, dlstnct court w1thm 30

“)

(B) A notice of appeal filed after the court
announces a decision, sentence, or
order — but before it disposes of any
of the motions referred to in Rule
4(b)(3)(A) — becomes effective upon
the later of the following:

(i) the entry of the order disposing of
the last such remaining motion; or '

(ii) the entry of the judgment of
conviction.

(C) A valid notice of appeal is effective —
without amendment — to appeal from
an order disposing of any of the
motions referred to in Rule

4(b)(3)(A).

Motion for Extension of Time. Upon a
finding of excusable neglect or good
cause, the district court may — before or
after the time has expired, with or without
motion and notice — extend the time to
file a notice of appeal for a period not to
exceed 30 days from the expiration of the

o
Lu
i

£
:

1

"l

i time otherwise prescribed by this Rule i
] 4(b). il

The filing of a notice of appeal under this Rule |
4(b) does mot divest a district court of jurisdiction
to correct a sentence under Fed. R. Crim. P. 35(c), ,|,
nor does the filing of a motion under Fed. R. Crim.
P. 35(c)affect the validity ‘of a notice of appeal *iil"
filed before entry of the order disposing of the
motion.

©)

©

Jurisdiction. The filing of a notice of

appeal under this Rule 4(b) does not divest

a district court of jurisdiction to correct a
sentence under Federal Rule of Criminal
Procedure 35(c), nor does the filing of a
motion under 35(c) affect the validity of a
notice of appeal filed before entry of the
order disposing of the motion.

Entry Defined. A judgment or order is
entered for purposes of this Rule 4(b)
when it is entered on the criminal docket.
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(c) Appeal by an Inmate Confined in an
Institution.- If an inmate confined in an institution
files a notice of appeal in either a civil case or a
criminal case, the notice of appeal is timely filed if
it is deposited in the institution's internal mail
system on or before the last day for filing. Timely
filing may be shown by a notarized statement or by
a declaration (in compliance with 28 U.S.C.

§ 1746) settmg forth the date of deposit and statlng
that first-class postage has been prepaid. In a civil
case in which the first notice of appeal is filed in
the manner provided in this subdivision (c), the 14-

|| day period provided in paragraph (a)(3) of this Rule
' 4 for another party to file a notice of appeal runs

 from the date when the district court receives the
ﬁrst notice of appeal In a criminal case in which a
defendant files a notice of appeal in the manner
prov1ded in thls subdrvmon ©, the 30—day period

| for the govemment to fileits’ not1ce of appeal runs
from the entry of the Judgment or order appealed

Il from or fromi the district ¢ourt's receipt of the

defendant s notice of appeal

|
(¢) Appeal by an Inmate Confined in an

Institution.

(1) If an inmate confined in an institution files
a notice of appeal in either a civil or a
‘criminal case, the notice is timely if it is
deposited in the institution's internal mail

_ system on or before the last day for filing.
If an institution has a system designed for
‘legal mail, the inmate must use that system
to receive the benefit of this rule. Timely

filing may be shown by a declaration in
compliance with 28 U.S.C. § 1746 or by a
notarized statement, either of which must |
set forth the date of deposxt and state that
ﬁrst—class postage has been prepald

@ I an  inate ﬁles' the first notlce of appeal
ina c1v11 case under this Rule 4(c), the 14- -
day per1od prov1ded in Rule 4(2)(3) for'
another party to file a notice of appeal Tuns
from the date when the district court
dockets the first notlce R Tt

(3) When a defendant ina cnmmal case files a -

~ notice of appeal under this Rule 4(c), the
30—day perlod for! the: government to file
its notice ‘of appeal runs from the entry of
the Judgment or order appealed from or
from the dtstnct court's docketlng of the
defen-dant's notice of appeal, whichever is
later. .

(d) Mistaken Filing in the Court of Appeals. If
a notice of appeal in either a civil or a criminal
case is mistakenly filed in the court of appeals,
the clerk of that court must note on the notice

-the date when it was received and send it to the
district clerk. The notice is then considered
filed in the district court on the date so noted.
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Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and termmology cons1stent throughout the appellate rules. These changes are intended to

be styhstrc only; in this rule, ‘however, substantlve changes are recommended n paragraphs (a)(6) and .

(b)(4), and in subd1v1s10n (c)

Subdnnsmn (a), paragraph (1). Although the Advrsory Commlttee does not mtend to make any "
substantive changes in this paragraph cross—references to Rules 4(a)(l)(B) and 4(c) have. been added to | ;ﬁr“

subparagraph (a)(l)(A)

Subdwrsmn (a), paragraph (4). Item (vi) in subparagraph (A) of Rule 4(a)(4) prov1des that f111ng a
motion for rehef under Fed. R. Civ. P. 60 will extend the time for ﬁhng a notice of appeal 1f the Rule. 60

motion 1s ﬁled no. later than 10 days after judgment is entered. Agam the Adv1sory Comm1ttee does no N
1ntend to make any substannve change m this paragraph But because Fed. R. Civ. P 6(a) and Fed R App a

P. 26(a) have different methods for computing time, one mlght be uncertain whether the l() day perrod
referred to,in Rule ;4( (4)1is computed us1ng Civil Rule 6(a) or Appellate Rule 26(a) Because the Rule

60 lIlOthIl 1s fﬂedr ch ‘ drstnct court, and because Fed R. App. P 1(a)(2) says that when the appellate
rules provrde for ﬁhn ‘motron in the d1str1ct court, "the procedure m st comply wrth the practrce of the :

oy

Subd1v1s10n (a), paragraph (6) Paragraph (6) permits a district court to reopen the trme for appeal 1f I

a party has not received notice of the entry of judgment and no party would be prejudiced by the reopening.
Before reopening thejtime, for.appeal, the existing rule requires the district court to find that the moving
j 1y ‘Jfl .of judgment and did not receive it "from the clerk or any party
A “HThC Advrsory Committee recommends a substantive change. The Advisory
mittee re¢ & tthe ﬁnd;ng must be that the movant did not receive notice "from the district
court or any, party within 21 days. after Fntry " This change broadens the type of notice that can preclude
reopenmg the time fc appeal ,The exr”stmg rule prov1des that only notice from a party or from the clerk
bars reopemng The new language prepludes reopemng if the movant has received notice from "the court."
Subdivision (b). Two substantive ch‘anges are proposed in what will be paragraph (b)(4). The current
rule permits an extension of time to file a notice of appeal if there is a "showing of excusable neglect."
First, the rule is amended to permit a court to extend the time for "good cause” as well as for excusable
neglect. Rule 4(a) permits extensmnsrfor both reasons in civil cases and the Advisory Committee believes
that "good cause" should be sufficient i in criminal cases as well. The proposed amendment does not limit
extensions for good cause to instances in which the motion for extension of time is filed before the original
time has expired. The rule gives the. d1stnct court discretion to grant extensions for good cause whenever
the court believes it appropriate to do sg provided that the extended period does not exceed 30 days after
the expiration of the time otherwise: prescnbed by Rule 4(b). Second, paragraph (b)(4) is amended to
require only a "finding" of excusable neglect or good cause and not a "showing" of them. Because the rule
authorizes the court to provide an extension without a motion, a "showing" is obviously not required; a
"finding" is sufficient. '
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Subdivision (c). Substantive amendments are recommended in this subdivision. The current rule

~ provides that if an inmate confined in an institution files a notice of appeal by depositing it in the

institution's internal mail system, the notice is timely filed if deposited on or before the last day for filing.
Some institutions have special internal mail systems for handling legal mail; such systems often record the
date of deposit of mail by an inmate, the date of delivery of mail to an inmate, etc. The Advisory
Committee recommends amending the rule to require an inmate to use the system designed for legal mail,
if there is one, in order to receive the benefit of this subd1v131on

‘When an inmate uses the ﬁhng method authonzed by subdivision (c), the current rule pr0v1des that the
time for other partles to appeal begins to run from the date the dlstnct court ' rece1ves ' the inmate's notice
of appeal. The rule is amended so that the time for other parties begins to run when the district court
"dockets" the inmate's appeal. A court may "receive" a paper when its mail is delivered to it even if the
mail is not processed for a day or two, making the date of receipt uncertain. | "Docketmg" is an easily
identified event. The change is recommended to eliminate uncertainty. Paragraph ©@3) 1s further
amended to make it clear that the, tnne for the government to file its appeal runs from the later oij the entry
of the Judgment or order appealed from or the district court's docketing of a defendant's notice filed under

this paragraph (c)

'Page 19 \




Rule 5. Appeal by Permission Under 28 U.S.C. | Rule 5. Appeal by Permission

§ 1292(b)

“ (a) Petmon for perrmssmn to appeal An (a) Petiti(ih‘for Penrﬁssion to Appeal,’

appeal from an interlocutory order contammg the

be sought by filing a Peuuon for penmssmn to
appeal wtth the cler

k,of the court of appeals W1thtn
| 10 days aftel‘c‘ the entrM ‘Qf such order in the dtstnct

| @

3

statement prescribed by 28 U.S.C. § 1292(b) may (1) To request permlssmn to ‘appeal whenan

appeal is within the court of appeals'

- discretion, a party must file a pet1t10n for

o perm1ss1on to appeal The peutlon must be

" filed with the circuit clerk w1th proof of

. service on all other parhes to the d1str1ct-couxt
L ”“aetiom o

The pet1t10n must be f1led within the t1me ‘
spec1ﬁed by the statute or rule authonzmg the ||

appeal or, if no such time is specified, within
the time provided by Rule 4(a) for filing a
notice of appeal.

If a party cannot petition for appeal unless the
district court first enters an order granting
permission to do so or stating that the
necessary conditions are met, the district
court may amend its order, either on its own
or in response to a party’s motion, to include
the required permission or statement. In that
event, the time to petition runs from entry of
the amended order.

Page 20

[ S—

1

.

T

-

L4

7

3

T

r

(.



3

fw
4

Y OCTY Y 1 Ty Y T Y 6

3 i

(71

(b) Content of petition; answer. — The petition\ :
shall contain a statement of the facts necessary to an

| understanding of the controlling question of law

determined by the order of the district court; a
statement of the question itself; and a statement of

1l the reasons why a substantial basis exists for a

difference of opinion on the question and why an

|| immediate appeal may materially advance the
|| termination of the litigation. The petition shall
|| include or have annexed thereto a copy of the order

1‘3 from which appeal is sought and of any findings of

I fact conclusions of law and opinion relating
thereto ‘Within 7 days after service of the petition,

‘ an adverse. party may file an answer in opposition.
The apphcatlon and answer shall be submitted

! w1thout oral argument unless otherwise ordered.

(b) Contents of the Petition; Answer or Cross-
Petition; Oral Argument.

(1) The petition must include the followmg

A) the facts necessary to understand the
questlon presented

(B) the questlon 1tse1f
© the rehef sought

(D) the Teasons Why the appeal should be
" allowed and is authorized by a statute or
rule; and

(E) an attached copy of:

(i) the order, decree, or judgment
complained of and any related opinion
or memorandum, and

(ii) any order stating the district court's
permission to appeal or finding that the
necessary conditions are met.

(2) A party may file an answer in opposition or
‘a cross-petition within 7 days after the
petition is served..

(3) The petition and answer will be submitted
without oral argument unless the court of
appeals orders otherwise.

(c) Form of Papers; Number of Copies. — All
papers may be typewritten. An original and three
copies must be filed unless the court requires the
filing of a different number by local rule or by

S [ A A A S T A I e

order in a particular case.

(c) Form of Papers; Number of Copies. All
" papers must conform to Rule 32(a)(1). An
original and 3 copies must be filed unless the
court requires a different number by local rule
or by order in a particular case.’
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(d) Grant of permission; cost bond; filing of (d) Grant of Permrssmn, Fees; Cost Bond
record. — Within 10 days after the entry of an . | - * Filing the Record.
order granting permmission to appeal the appellant
shall (1) pay to the clerk of the district court the | (1) Wlthm 10 days after the entry of the order
“ fees established by statute and the docket fee ‘ - grantmg permlssron to! appeal the: appellant
prescribed by the Judicial Conference of the United must: RN
States and (2) file a bond for costs if required ‘ EISINTH : ok
- pursuant to Rule 7. The clerk of the district court (A) pay the dlstnct clerk all requn:ed fees and
shall notify the clerk of the court of appeals of the Y
payment of the fees. Upon receipt of such notice | (B) ﬁle a cost bond 1f requlred under Rule 7
the clerk of the court of appeals shall enter the 1 *
I appeal upon the docket. The record shall, be 1 @ A notlce of appeal need not be ﬁled The
- transmitted and filed in accordance withRules 11 | date when the order granting. perm1881011 to
and 12(b). ‘A:notice of appeal need not, be filed. ’ . appeal is entered serves as the date of the:
R ] notice of appeal for calculatmg tlme under
: these rules. . an oyt b :
1 | (3) The district clerk must notify the circuit
‘ | clerk once the petitioner has paid the fees.
Upon receiving this notice, the circuit clerk
must enter the appeal on the docket. The
record must be forwarded and filed in
accordance with Rules 11 and 12(c).

;.
b ‘
» Committee Note !

. In 1992 Congress added subsection (e) to 28 U.S.C. § 1292. Subsection (¢) says that the Supreme Court has
rpower to prescribe rules that "provide for an appeal of an interlocutory decision to the courts of appeals that i 1s
not otherwise provided for" in section 1292. The amendment of Rule 5 was prompted by the possibility of new

rules authorizing additional interlocutory appeals. Rath er than add a separate rule governing each such appealF
the Commlttee believes it is preferable to amend Rule J so that it will govern all such appeals. ﬁ

In addition the Federal Courts Improvement Act of 1 996 Pub. L 104-317, abolished appeals by permlssmn
under 28 U.S.C. 636(c)(5), making Rule 5.1 obsolete. | | - l

l

h

t

i
:
% This new Rule 5 is 1ntended to govern all dlscre’uonary appeals from dlstnct—court orders, judgments, or
decrees. At this time that includes interlocutory appeald under 28 U.S.C. § 1292(b), (c)(1), and (d)(1) & (2). Irf
‘é,ddrtlonal interlocutory appeals are authorized under § t”1292(e) the new Rule is intended to govern them if the

appeals are discretionary.

5T

Subdivision (a). Paragraph (a)(1) says that when granting an appeal is within a court of appeals’ discretion,
a party may file a petition for permission to appeal. The time for filing provision states only that the petition must
be filed within the time provided in the statute or rule authorizing the appeal or, if no such time is specified,
within the time provided by Rule 4(a) for filing a notice of appeal.
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Section 1292(b), (c), and (d) provide that the petition must be filed within 10 days after entry of the order
containing the statement prescribed in the statute. Existing Rule 5(a) provides that if a district court amends an
order to contain the prescribed statement, the petition must be filed within 10 days after entry of the amended
order. The new rule similarly says that if a party cannot petition without the district court's permission or
statement that necessary circumstances are present, the district court may amend its order to include such a
statement and the time to petition runs from entry of the amended order

The provision that the Rule 4(a) time for filing a notice of appeal should apply 1f the statute or rule is silent
-about the filing time was drawn from existing Rule 5.1. . ,

- Subdivision (b). The changes made in the provisions in paragraph (b)(l) are 1ntended only to broaden them
sufﬁc1ently to make them appropriate for all dlscretlonary appeals. = L

- In paragraph (b)(2) a uniform time — 7 days — is established for filing an answer in opposition or cross—
!Jpetltlon Seven days is the time for responding under existing Rule 5 and is an appropnate length of time when
‘dealing with an interlocutory appeal. Although existing Rule 5.1 provrdes 14 days for respondmg, the Commlttee
vdoes not believe that the longer response time is mecessary. 1 1 ‘ :

. Subdivision (c). Subdivision (c) is substantively unchanged ST e | . :
m ‘Subdivision (d). Paragraph (d)(2) is amended to state that “the date when the order granting permlssmn to
appeal is entered serves as the date of the notice of appeal” for purposes of calculatmg time under the rules That
la.nguage simply clarifies existing practice. ‘

Y

‘1

h
|
-4
?

l
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Rule 5.1. Appeal by Permission Under 28 U.S.C.
§ 636(c)(5) o

Rule 5.1 Appeal by Leave under 28
: U.S.C. § 636(c)(5)

Cross Petition. — An appeal from a district court
- judgment, entered-after an appeal under 28 U.S.C.
§ 636(c)(4) to a district judge from a Judgment
entered upon direction of a magistrate judge in a
civil case, may be sought by filing'a petltlon for -

' leave to appeal. An appeal on petition forleave to |,

appeal is not a matter of nght but its allowance isa

w1thln the tlme proylded by, Rule 4(a) for ﬁhng a

{ notice of appeal with proof of service on all partles ‘
i to the action in the dlstnct court. A notice of appeal |

 need not be filed. thtlun 14 days after service of
 the petition, a party may file an answer in
; opposmon ora.cross petition, . 5 ¥

(a) Petition for Leave to’ Apbealé Answer or -

[Abrogated]

(b) Content of petitio ,j;%swer _ The petition
for leave to appeal shall contain a statement of the
facts necessary to an understanding of the questions

{| to be presented by the appeal; a statement of those
questions and of the relief sought; a statement of

‘the reasons why in the opinion of the petitioner the
appeal should be allowed; and a copy of the order,
decree or judgment complamed of and any opinion
or memorandum relating thereto. The petition and
answer shall be submitted to a panel of judges of
the court of appeals without oral argument unless

| omerwige ordered.

(c) Form of Papers; Number of Copies. — All
papers may be typewritten. An original and three
copies must be filed unless the court requires the
filing of a different number by local rule or by
order in a particular case.
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Rule 6. Appeal in a Bankruptcy Case from a

(d) Allowance of the appeal; fees; cost bond;
filing of record. — Within 10 days after the entry
of an order granting the appeal, the appellant shall
(1) pay to the clerk of the district court the fees
established by statute and the docket fee prescribed
by the Judicial Conference of the United States and
(2) file a bond for costs if required pursuant to Rule
7. The clerk of the district court shall notify the
clerk of the court of appeals of the payment of the

|| fees. Upon receipt of such notice, the clerk of the

|| court of appeals shall enter the appeal upon the
docket. The record shall be transmitted and filed in
.|| accordance with Rules 11 and 12(b).

Committee Note

The Federal Courts Improvement Act of 1996, Pub L. No. 104-317, abolished appeals by permission
under 28 U. S C § 636(c)(5) making Rule 5.1 obsolete. Rule 5.1 is, therefore abrogated.

Final Judgment, Order, or Decree of a District
Court or of a Bankruptcy Appellate Panel

Rule 6. Appeal in a Bankruptcy Case |
from a Final Judgment, Order, '
or Decree of a District Court or |
Bankruptcy Appellate Panel |

(2) Appeal from a judgment, order or decree of a )
district court exercising original jurisdiction in a
bankruptcy case. — An appeal to a court of appeals
from a final judgment, order or decree of a district f

'l court exercising jurisdiction pursuant to 28 U.S.C.

§ 1334 shall be taken in identical fashion as appeals '
from other _]udgments orders or decrees of district |
courts in civil actlons ‘

(@) Appeal From a Judgment, Order, or Decree
of a District Court Exercising Original
Jurisdiction in a Bankruptcy Case. An
appeal to a court of appeals from a final
judgment, order, or decree of a district court |
exercising jurisdiction under.28 U.S.C. § 1334 ;
is taken as any other civil appeal under these .
rules. 1
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(b) Appeal from a judgment, order or
decree of a district court or bankruptcy appellate
panel exercising appellate jurisdiction in a
bankruptcy case. —

(1) Applicability of other rules. All provisions of

these rules are applicable to an appeal to a court of

appeals pursua.nt to 28 U.S.C. § 158(d) from a final
judgment, order or decree of a district court or
bankruptcy appellate panel exercising appellate

| jurisdiction pursuant to 28 U.S.C. § 158(a) or (b),

1l except that:

(@) Rules 3.1, 4(2)(4), 4(b), 5.1, 9, 10, 11,
12(b), 13-20, 22-23, and 24(b) are not
applicable;

(ii) the reference in Rule 3(c) to "Form 1 in
the Appendix of Forms" shall be read as a
reference to Form 5; and

(iii) when the appeal is from a bankruptcy
appellate panel, the term "district court” as -
used in any applicable rule, means "appellate
panel".

| (b) Appeal From a Judgment, Order, or Decree
|  of aDistrict Court or Bankruptcy Appellate |

" Panel Exercising Appellate Jurisdiction in a
Bankruptcy Case

(1) Appllcablhty of Other Rules These
rules apply to an-appeal toa court of .

. appealsundér 28 U.S.C;'§ 158(d) froni a |

1 final judgment, order, or.decree of a

i jdrstrlct court or banktuptcy appellate panel "
g exercrsmg appellate Jurrsdlctlon under 28 ;

- U.S.C. § 158(a) or (b) But there are’ 3
exceptlons SN b

\‘ W T

A) Rules 4(a)(4), 4(b), 9, 10, 11, 12(b),
13-20, 22-23, and 24(b) do not apply; .

(B) the reference in Rule 3(c) to "Form 1
in the Appendix of Forms" must be
read asa reference to Form 5; and

(C) 'when the appeal is from a bankruptcy
appellate panel, the term "district

court," as used in any applicable rule, .

means "appellate panel."

(2) Additional rules. In addition to the rules

made applicable by subsection (b)(1) of this rule,

the following rules shall apply to an appeal to a
court of appeals pursuant to 28 U.S.C. § 158(d)
from a final judgment, order or decree of a district

5
P

court or of a bankruptcy appellate panel exercising |

appellate jurisdiction pursuant to 28 U.S.C.
§ 158(a) or (b):

Additional Rules. In addition to the rules
made applicable by Rule 6(b)(1), the
followmg rules apply:

1))
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(i) Effect of a Motion for Rehearing on the
Time for Appeal. If any party files a timely
motion for rehearing under Bankruptcy Rule
8015 in the district court or the bankruptcy

appellate panel, the time for appeal to the court |

of appeals for all parties runs from the entry of

1

the order disposing of the motion. A notice of .
appeal filed after announcement or entry of the

district court's or bankruptcy appellate panel's
judgment, order, or decree, but before
disposition of the motion for rehearing, is
ineffective until the date of the entry of the
order disposing of the motion for rehearing.
Appellate review of the order disposing of the
motion requires the party, in compliance with

Appellate Rules 3(c) and 6(b)(1)(ii), to amend a , ‘

previously filed noticeiof appeal. A party
intending to.challenge an alteration or
amenidment of the judgment;, order, or decree
shall file an‘amended notice of appeal within
the time prescribed by Rule 4, excluding
4(2)(4). and 4(b); measured from the entry of
the order disposing of the motion. No
additional fees will be required for filing the
amended notice.

N [ "y | RS
: L

¥
|

(A) Motion for rehearing.

(1)

Ifa tlmely motlon for rehearing
under Bankruptcy Rule 8015 is
filed, the time to appeal for all
parties runs from the entry of the
order disposing of the motion. A
notice of appeal filed after the

. district court or bankruptcy

appellate panel announces or
enters a judgment, order, or

idecree — but before disposition

of the motion for rehearing —

N jbecomes effective when the order
- .disposing of the motlon for -

Gi)

,rehearmg is entered

Appellate review. of the order
d15pos1ng of the motion requires
the party, in comphance with
Rules 3(c) and 6(b)(1)(B), to |
amend a previously filed notice of |
appeal. A party intending to
challenge an altered or amended
judgment, order, or decree must
file a notice of appeal or amended |
notice of appeal within the time f
prescribed by Rule 4 — excluding | g
Rules 4(a)(4) and 4(b) —
measured from the entry of the
order disposing of the motion.

(111) No additional fee is required to

file an amended notice.
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- assembled pursuant to Bankruptcy Rule 8006,
-and serve on the appellee, a statement of the
~ issues to be presented.on appeal and a

(ii) The record on-appeal. Within 10 days
after filing the notice of appeal, the appellant
shall file with the clerk possessed of the record |

designation of the record to be certified and
transmitted to the: clerk of the court of appeals.

If the appellee: deems other parts of the record
necessary,. the appellee nshall .within 10 days
after service: of! the appellant s designation, file . ,
with the clerk and serve, on.the appellant a g
designation of addltlonal parts to be included.
The record redemgnated as prov1ded above,
tthedistrict court or :

Y I

el l'and a cert1ﬁed copy ‘”|

pursuant to Rule (d shall consutute the record Lﬂl
on appealif | T

v I+ 8006 — and serve on' -the,

(B) The record on appeal

(1) Wlthm 10 days after- ﬁlmg the
notice of appeal, the appellant
must file with the clerk possessing
the record assembled in . . :
accordance with Bankruptcy Rule :

*appellee —a statement of the
issuesto be presented. on, appeal J
i+ and aidesignation of the record to |

A R A A T I s
(11) An appellee: who believes that
1., -other ‘parts of the record are,
, {1 necessary must,, w1thm 10 days
- after being, served: wnh the s,
‘ q Lappellant s de51gnat10n file 4w1th
. the clerk and serve on the by
g appellant a des1gnat10n of m,p'
adchtlonalupans toi be;qmcluded

P ‘l\

(iii) The record on' appeal consmts of:

TR T PRI

® the redesignated record as
provided above;

® the proceedings in the district
court or bankruptcy appellate
panel; and

® g certified copy of the docket
entries prepared by the clerk
under Rule 3(d).
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(iii) Transmission of the record. When the
record is complete for purpose of the appeal,
the clerk of the district court or the appellate
panel, shall transmit it forthwith to the clerk of
the court of appeals. The clerk of the district
court or of the appellate panel shall number the
documents comprising the record and shall
transmit with the record a list of documents
correspondingly numbered and identified with
reasonable definiteness. Documents of unusual
bulk or weight, physical exhibits other than
documents and such other parts of the record as
the court of appeals may. des1gnate by local
rule, shall not be transmltted by the clerk ‘
unless the clerk is d1rected to do'so by a party

or by the clerk of the court of appeals A party

must make advance arrangements with the
clerk for the transportation and receipt of
exh1b1ts of unusual bulk or weight. o

(1)

. (C) Forwarding the record.

When the record is complete the

-district clerk or bankruptcy

appellate panel clerk must number

the documents constituting the
‘record and send them promptly to

the circuit clerk together with a
list of the documents '

correspondingly numbered and

reasonably identified. Unless
directed to do so by a party or the
circuit clerk, the clerk will not

“send to the court of appeals

documents of unusual bulk or
welght physical exhlblts other
than documents, or other parts of
the record designated for ‘
omission by local rule of the court .
of appeals If the exhlbrts are
unusually bulky or heavy, a'party

" must arrange w1th the clerks in
" advance for the1r transportatlon

L

and’ receipt.

All parties shall take any other action necessary
to enable the clerk to assemble and transmit the
record. The court of appeals may provide by
rule or order that a certified copy of the docket
entries shall be transmitted in lieu of the
redesignated record, subject to the right of any
party to request at any time during the
pendency of the appeal that the redesignated
record be transmitted. '

(i1)

All parties must do whatever else
is necessary to enable the clerk to
assemble and forward the record.

The court of "appeals may provide
by rule or order that a certified .
copy of the docket entries be sent
in place of the redesignated |
record, but any party may request |
at any time during the pendency
of the appeal that the redesignated
record be sent. |
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Il and shall immediately give notice to all parties of
the date on which it was filed. -~

(iv) Filing of the record. Upon receipt of the (D) Filing the record. Upon receiving
record, the clerk of the court of appeals shall file it | the record — or a certified copy of
and shall immediately give notice to all parties of . the docket entries sent in place of the
the date on which it was filed. Upon receipt of a .. . redesignated record — the circuit
certified copy of:the docket entries transmitted in it ¢ clerk must file it and immediately
lieu of the redesignated record pursuant to rule or e notlfy all partles of the ﬁlmg date.
order, the clerk of the court. of appeals shall file it, !

Committee Note‘

The language and organ1zat10n of the rule are amended to make the rule more eas1ly understood In
addmon to changes made to improve the understanding, the Adv1sory Comrmttee has changed language
to make style and termmology consistent throughout the. appellate rules These changes are 1ntended
to be styhsuc only o

Subd1v1s10n (b) Language is added to Rule 6(b)(2)(A)(ii) to conform with the correspondmg
prov1s1on in Rule 4(a)(4) The new language is clarifying rather than substantive. The: existing rule
states that a party mtendmg to challenge an alteration or amendment of a judgment must file an
amended notice of appea.l Of course if a party has not previously filed a notice of appeal, the party
would s1mply ﬁle a not1ce of appeal not an amended one. The proposed language states that the party
must file "a notice of appeal or amended notice of .appeal.”
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Rule 7. Bond for costs on appeal in civil cases

Rule 7 Bond for Costs on Appeal in a
~ Civil Case |

The district court may require an appellant to
|| file a bond or provide other security in such form
and amount as it finds necessary to ensure payment
of costs on appeal in a civil case. The provisions of
Rule 8(b) apply to a surety upon a bond given

|| pursuant to this rule.

‘ surety on a bond given under thlS rule

Ina c1v11 case, the district court may require
an appellant to file a bond or provide other secunty
in any form and amourit nécessary to ensure '
payment of costs on appeal. Rule 8(b) apphes to a.

u;,

ComnlifteeNote M N

The language of the rule is amended to make the rule more easﬂy understood In add1t10n to changes

Rule 8. Stay or Injunction Pending Appeal

made to improve the understanding, the Advisory Committee has changed language to, make style.and
terminology consistent throughout the appellate rules. These changes are mtended to, be styhst1c only.

Rule 8. Stay or Injunétidn Pending ':
Appeal

(a) Stay must ordinarily be sought in the first

appeals. — Application for a stay of the judgment
or order of a district court pending appeal, or for
approval of a supersedeas bond, or for an order
suspending, modifying, restoring or granting an
injunction during the pendency of an appeal must
ordinarily be made in the first instance in the
district court.

instance in district court; motion for stay in court of

(a) Motion for Stay. :

(1) Initial Motion in the District Court.
A party must ordinarily move first in
the district court for the following
relief: :

(A) a stay of the judgment or order of a
district court pending appeal;

'(B) approval of a supersedeas bond; or
(C) an order suspending, modifying,

restoring, or granting an injunction
while an appeal is pending.
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A motion for such relief may be made to the court
of appeals or to a judge thereof, but the motion
shall show that apphcatlon to the district court for
the relief sought is not practicable, or that the
district court has denied an application,, or has
failed to afford the relief Wthh the apphcant
requested, w1th the. reasons glven by the dlstrlct
court for: its| actlon The motlon shall also show the .
reasons for the relief requested and the facts rehed
upon, a.nd if the facts are subJect to dlspute the

|l motion shall ‘be supported by affidavits.or other
sworn statements or copies thereof. With the
motion shall be filed such parts of the record'as are
relevant. Reatsouable IlOthC of the motlon shall be

HM 1\;\

of the “Wibut in' exceptlonal

“cases where such procedure would be impracticable
due to the requirements of time, the apphcatlon
may be made to ‘and consjdered.by. a smgle Judge of |
the court. ‘ ,

TV
P
[ L

4
k|
i

@)

\(A) The motlon must

Motion in the Court of Appeals;
Conditions on Relief. - A motion for

the relief mentioned in Rule 8(a)(1)

may be made to the court of appeals or .
to one of its Judges ,

‘S‘
: d1str1ct court would be
»1mpract1cable or L,

state that, a motion having been
made, the district court denied the

‘motion or failed to afford the
- relief requested and state any

reasons given by the district court
for its action.

(B) The motion must also include:

@

(i)

the reasons for granting the relief

requested and the facts relied on;

originals or copies of affidavits or
other sworn statements supporting
facts subject to dispute; and

(i) relevant parts of the record.
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(C) The moving party must give
‘reasonable notice of the motion to all
parﬁes. \ '

(D) A motion under this Rule 8(a)(2)
must be filed with the circuit clerk
and normally will be considered by a
panel of the court. But in an
exceptional case in which time
requirements make that procedure
ilnpracticable, the motion may be
made to and considered by a single
judge.

(E) The court may condition relief on a
party’s filing a bond or other
appropriate security in the district
court.

(b) Stay may be conditioned upon giving of
bond; proceedings against sureties. — Relief
available in the court of appeals under this rule may
be conditioned upon the filing of a bond or other
appropriate security in the district court. If security
is given in the form of a bond or stipulation or
other undertaking with one or more sureties, each
surety submits to the jurisdiction of the district
court and irrevocably appoints the clerk of the
district court as the surety's agent upon whom any
papers affecting the surety's liability on the bond or
undertaking may be served. A surety's liability
may be enforced on motion in the district court
without the necessity of an independent action. The
motion and such notice of the motion as the district
court prescribed may be served on the clerk of the
district court, who shall forthwith mail copies to the
sureties if their addresses are known.

(b) Proceeding Against a Surety. If a party
gives security in the form of a bond or
stipulation or other undertaking with one or
more sureties, each surety submits to the
jurisdiction of the district court and
irrevocably appoints the district clerk as the
surety's agent on whom any papers affecting
the surety's liability on the bond or
undertaking may be served. On motion, a
surety's liability may be enforced in the
district court without the necessity of an
independent action. The motion and any
notice that the district court prescribes may
be served on the district clerk, who must
promptly mail a copy to each surety whose
address is known.

(c) Stay in a Criminal Case. — A stay in a
criminal case shall be had in accordance with the
provisions of Rule 38 of the Federal Rules of
Criminal Procedure.

(c) Stay in a Criminal Case. Rule 38 of the
Federal Rules of Criminal Procedure governs
a stay in a criminal case.
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‘ ‘Commiittee Note

. The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended
to be stylistic only. . ' |
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Rule 9. Release in a Criminal Case

Rule 9. Release in a Criminal Case

(a) Appeal from an Order Regarding Release
Before Judgment of Conviction. -The district court
must state in writing, or orally on the record, the
reasons for an order regarding release or detention

~of a defendant in a criminal case. A party appealing |.

from the order, as soon as practtcable after filing a
notice of appeal with the district court, must file
with the court of appeals a copy of the district
court's order and its statement of reasons. An

Il appellant who questions the factual basis for the

|| district court's order must file-a transcript of any
‘release proceedmgs in the district court or an
“explanation’of why a transcript has not been.

obtained. The appeal must be determined promptly.

It must be heard, after reasonable nqtlce to the

|| appellee, upon such papers, affidavits, and portions

|| of the record as theiparties present or the court may

|| require. Briefs need not be filed unless the court so |

Il orders, The court of appeals or a judge thereof may

|| order the release of the ‘<defendant pendmg decision
| of the appeal. ,

(@) Release Before Judgment of Conviction.

The district court must state in writing,
‘or orally on the record, the reasons for
an order regarding the release or
detentton of a defendant in a criminal
case.. A party appealing from the order
must file with the court of appeals a
copy of the district court’s order and
- the court's statement of reasons as soon
as practicable after filing the notice of
appeal. An ‘appellant who questions the
factual basis for the-district court's !
order must file a'transcript of the .
- release proceedmgs or an explanatlon of
~ whya tra.nscnpt was not obtamed

M

After reasonable nottce to the ;appellee, ‘
the court of appeals must promptly
determine the appeal on the basis of the
papers, affidavits, and parts of the i
record that the parties present or the
court requires. Unless the court so
orders, briefs needk not be ﬂled.

@

The court of appeals or one 1of its
judges may order the defendant s
release pending the dlsposmon of the

©))

(b) Review of an Order Regarding Release
After Judgment of Conviction. — A party entitled
to do so may obtain review of a district court's
order regarding release that is made after a
judgment of conviction by filing a notice of appeal
from that order with the district court, or by filing
a motion with the court of appeals if the party has

| already filed a notice of appeal from the judgment

of conviction. Both the order and the review are
subject to Rule 9(a). In addition, the papers filed by
the applicant for review must include a copy of the

| judgment of conviction.

appeal. ,

Release After Judgment of Conviction. A
party entitled to do so may obtain review of a
district-court order regarding release after a
judgment of conviction by filing a notice of |

~ appeal from that order in the district court, or
by filing a motion in the court of ‘appeals if
the party has already filed a notice of appeal
from the Judgment of conviction. Both the
order and the review are subject to Rule 9(a).
The papers filed by the party seeking review

-must include a copy of the judgment of
conviction.

®)
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(c) Criteria for Release. The decision
regarding release must be made in accordance with
applicable provisions of 18 U.S.C. §§ 3142, 3143,
and 3145(c) | S

(c) Criteria for Release. The court must make
- its decision regarding release in accordance
with the applicable provisions of 18 U.S.C. '

§§ 3142, 3143, and 3145(c).

Comumittee Note - f‘ i

The language and organ1zat10n of the rule are amended to make the rule more easﬂy understood In
addition to changes made to improve the understandmg, the Adv1sory Committee has changed language \
to make style and termmclogy consistent throughout the appellate rules These changes are mtended .

to be stylistic only

[

“Rule 10. The Record on Appeal

Rule 10. The Record on Appeal

() Composition of the Record on Appeal. —
The record on appeal consists of the original papers

of proceedings, if any, and a certified copy of the
" docket entries prepared by the clerk of the district
court. ... . e ‘ ‘ |

4
I,
.,

~and exhibits filed in the district court, the transcript |

(a) Composmon of the Record on Appeal The
following items constitute the record on : 1 -
appeal: . N

(1) the orlgmal papers and exh1b1ts filed in

the d1$tr1ct court;

ithe transcnpt of proceedmgs if any, ‘
and

@

(3) a certified copy of the docket entries

prepared by the district clerk.

‘ (b) The Transcript of Proceedings; Duty of
- Appellant to Order; Notice to Appellee if Partial
Transcript is Ordered. —

(b) The Transcript of Proceedings.

x
[ -

]
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(1) Within 10 days after filing the notice of
appeal or entry of an order disposing of the
last timely motion outstanding of a type

- specified in Rule 4(a)(4), whichever is later,

the appellant shall order from the reporter a
transcript of such parts of the proceedings not
already on file as the appellant deems
necessary, subject to local rules of the courts

‘of appeals. The order shall be in writing and

within the same period a copy shall be filed
with the clerk of the district court. If funding

is to come from the United States under the

Criminal Justice Act, the order shall so state.

If no such parts of the proceedings are to be

ordered, within the same period the appellant
shall file a‘certificate to that effect.

(D

Appellant's Duty to Order. Within 10
days after filing the notice of appeal or
entry of an order disposing of the last

- timely remaining motion of a type
specified in Rule 4(a)(4)(A), whichever
‘is later, the appellant must do elther of

‘the followmg

(A) order from the reporter a transcnpt
of such parts of the proceedings not
~already on file as the appellant.
«considers necessary, subject to a
local rule of the court of appeals and
w1th the followrng quahﬁcatlons ‘

/Fy
\ "

© (@) - the order must be m Wntmg,
- (ii). : if the cost of the transcnpt 1s to |
© be pard by the United-States under !
the Criminal Justice Act, the
order must so state; and

(iii) the appellant must, within the
same period, file a copy of the
order with the district clerk; or

(B) file a certificate stating that no
transcript will be ordered.

(2) If the appellant intends to urge on
appeal that a finding or conclusion is

unsupported by the evidence or is contrary to

the evidence, the appellant shall include in the
record a transcript of all evidence relevant to
such finding or conclusion.

@

Unsupported Finding or Conclusion.

- If the appellant intends to urge on
appeal that a finding or conclusion is

" unsupported by the evidence or is
contrary to the evidence, the appellant
must include in the record a transcript
of all evidence relevant to that finding
or conclusion.
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'(3) Unless the entire transcript is to be
included, the appellant shall, within the 10-

- day time provided in paragraph (b)(1) of this

Rule 10, file a statement of the issues the
appellant intends to present on the appeal, and |

shall serve on the appellee a- copy of the order

or certificate and of the statément. An
appellee who believes that a transcript of
other parts-of the; proceedmgs is necessary
shall, within 10 days after the service of the
order or certlﬁcate and: the statement of the
appellantb file and serve:onithe appellant a
des1gnat10‘ of ddlttonal parts to be included.
Unless within 10-days after service of the
de51gnat10n the appellanit has ordered such
parts and. has 50 notified the. appellee the
appellee may w1thm the following 10 days
either order. the' parts:or;move in'the district
couft for.an order 'qulrmg the; appellant to

(3) Partial Transcript. Unless the entire
transcnpt is ordered :

(A) the appellant must — W1thm the 10
... days provided in Rule 10(b)(1) —
o h file a statement of the issues that the -
., appéllant intends to present.on the
! appeal ‘and must serve on-the,
appellee a copy of both the order or
ceruﬁcate ‘and the: statement
T SN R RNIE D _
. (B) ifthe: appellee consrders 1t necessary |
. to havea transcript of other parts of |
.  the proceedings.; the»wappellee must, |
+ . within;10:days after thejservice of .
+the: order or certtﬁcate and the:
statement of the issues, file and
serve on the appellant a designation
of additional parts to be ordered; and

(C) unless within 10 days after service of ;‘:;
that designation the appellant has
ordered all such parts, and has so
notified the appellee, the appellee
may within the following 10 days |
either order the parts or move in the :

district court for an order requiring |

the appellant to do so. !

o o e

(4) At the time of ordering, a party must
make satisfactory arrangements with the
reporter for payment of the cost of the

« transcript.

(4) Payment. At-the time of ordering, a
party must inake satisfactory
. arrangements with the reporter for
paying the cost of the transcript.-
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(c) Statement of the evidence or proceedings | (¢) Statement of the Evidence When the .
when no report was made or when the transcript is Proceedings Were Not Recorded or When a
unavailable. — If no report of the evidence or Transcript Is Unavailable. If the transcript
|| proceedings at a hearing or trial was made, or if a of a hearing or trial is unavailable, the
transcript is unavailable, the appellant may prepare appellant may prepare a statement of the
a statement of the evidence or proceedings from the - evidence or proceedings from the best ./
best available means, including the appellant’s available means, including the appellant's
recollection. The statement shall be served on the recollection. The statement must be served on
appellee, who may serve objections or proposed . the appeliee, who may serve objections or
|| amendments thereto within 10 days after service. proposed amendments within 10 days after
Thereupon the statement and any objections or being served. The statement and any -~
i proposed amendments shall be submitted to the objections:or proposed amendments must then
|| district court for settlement and approval and as be submitted to the district court for ‘
settled and approved shall be included by the clerk - settlement and approval As settled and
of the district court in the record on appeal. approved, 'the statement must be mcluded by
| ‘ S : the district clerk in the record on appeal A
(d) Agreed statement as the record on 1@ Agreed Statement as the Record on .
appeal —In lieu of the record on appeal as defined - Appeal. Inplace of the record on appeal as
in subd1v1sron (a) of this: rule the parties may defined in Rule 10(3), the parties may |
 prepare and sign a statement of the case showing prepare, sign, and submit to the district court
 how the issues presented by the appeal arose and a statement of the case showing how the '
- were decided in the district court and setting forth issues presented by the appeal arose and were
- only so many of the facts averred and proved or decided in the district court. _The statement | -
| ' sought to be proved as are essential to a decision of must set forth only those facts averred and
. the issues presented. If the statement conforms to proved or sought to be proved that are
: the truth, it, together with such additions as the -essential to-the court's resolutron of the
_ court may consider necessary fully to present the issues. If the statement is truthful it —
| issues raised by the appeal, shall be approved by ‘ together with any : additions that the district
 the district court and shall then be certified to the court may consrder necessary to a full
| court of appeals as the’ record on appeal and *‘presentatlom’of the issués on ,appeal ‘— must
transmitted thereto by<the clerk of the district-court be ipproVed the d1stnct ‘court ‘and must
“within the time provrdedw by Rule 11. Copies'of the ~ then be certified to th coﬁr't of ppéals as the
| agreed statement may be. filed as the appendix record on appeal The dlstrlct clerk must then
f required by Rule 30. send it to the circuit clerk within the time
provided by Rule 11. A copy of the agreed
statement may be filed in place of the
appendix required by Rule 30.
Page 39
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(e) Correction or modification of the. 1 (e Correction or Modification of the Record.
record. — If any difference arises as to whether the S . L | S m
record truly discloses what occurred in the district (1) If any difference arises about whether | "
court, the difference shall be submitted to and the record truly discloses what occurred '
settled by that court and the record made to, . in'the district court, the difference:must “ [‘q
conform to the truth: If anythmg material: to elther , .. be submitted to and settled by that- coutt: ]
party is omitted from.the record by error or ., | .. and the record conformed accordmgly
accident or is misstated therein, the. partles by v PRI 'y
' stipulation,or the. d1str1ct court, elther before or ) If anythmg mater1a1 to elther party is L
|| after the record is transmltted to the court, oﬁ‘ 1. « I omitted from or rmsstated in the record
I appeals, or ithe 'court of appeals, }on DProper . "‘ .. 11w by-error or accident, the omissjon or t;“ -
; suggestion or; of its,own jnitiative, may ect that . misstatement. maytbe corrected anda: ! L
' the omission or: mrsstate ent be corrected, tand if M e ental r“ cord may'jbe certlﬁed
|t necessary: thata supplem ] ‘record be-certified ] L W T -
\ R Ir" I it Wl et

e

T

e s aT T

i

-and transnntted All‘oth‘ ﬁestionsagﬂto:(ﬂ}le form

A) ‘on stlpulatlon of the partles

(S L YA

o

'(B) by the distri¢t court before or after
e the record has been forwarded or

©) by the court of appeals

|
I
i (3)° All other g ‘estlonf as to the form and
‘contenty of lthe record must be ,
;; presduted 1o the'court of appeals.
5‘. ' !"‘w'}vi “
Commi:ttee Note ;t ’ ;

- The language and organization of the rule are amended to make the rule; more. eas1ly understood In
addition to changes made to improve the understandmg, the Advisory Committee has changed language

to be stylistic only.
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Rule 11. Transmission of the record

Rule 11. Forwarding the Record

- (a) Duty of appellant. -- After filing the notice
|| of appeal the appellant, or in the event that more
.|| than one appeal is taken; each appellant, shall

comply with the provisions of Rule 10(b) and shall

I take any other action necessary to enable the clerk
|l to assemble and transmit the record A single

record shall be transmitted.

Appellant's Duty. An appellant filing a
notice of appeal must comply with Rule 10(b)
and must do whatever else is necessary to
enable the clerk to assemble and forward the |
record.  If there are multiple appeals from a .
judgment or order the clerk must forward a
single: record

(@

(b) Duty of reporter to prepare and file

\ transcrlpt notice to court, of appeals ;-duty of clerk

to transmit the record. — Upon receipt of an order
for a transcript, the reporter shall acknowledge at
the foot of thejorder the fact that thereporter has
received: it and the date on whrch the reporter

1 expects to have the transcript completed and shall

[l transmit’ the' order 'so endorsed to the clerk of the
court of appeals tIf the transcnpt cannot be

[ completed within'30 days of receipt of the order the
| reporterishall requestian ‘extensjon of time from the
' clerk-of' the codrt of appeals ‘and the: action of the

- clerk of ithe court of’ appeals shall be'entered on the |
' docket afid the) '
; fallure of the r¢
' the time| allowed,‘
 shall notify the)district Judge and take siich other
: steps as mayb
|| Upon completi
Il file it with the ieler
‘ not1fy the clerk of the court of appeals.that the

|

artres notlﬁed In thé event of the
ttet to file the. transcnpt within
the iclerk iof the court of appeals

directed by the icourt of appeals.
of NSCript. the reporter shall
k‘“of the distri¢t.coutt and shall i

reporter has done so.

(b) Dutles of Reporter and Dlstrlct Clerk. -

‘ “ (l) Reporter s Duty to Prepare and Flle al
Transcript. ‘The reporter ‘must prepare

and file a transcript as follows: |

(A) Upon receiving an order for a

transcript, the reporter must enter at ||

the foot of the order the'date of its [}

receipt and the expected'completion 1

date and send a copy, so endorsed, Jf

to the circuit clerk. -

If the transcript cafinot be completed |
~within 30 days of the reporter's :
receipt of the order, theireporter =
may request the circuit clerk to grant |
~ additional timie to complete it. The .
clerk must note'on the docket the:
~act10n taken and notlfy ‘the partres

B)

When a transcnpt is! complete the ‘
reporter must;file it with the district |
clerk and notrfy the c1rcu1t iclerk of
the ﬁhng

©

[

If the reporter fails to file the
transcript on time, the circuit clerk

- must notify the district judge and do
whatever else the court of appeals
directs.

D)
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‘When the record is complete for purposes of
the appeal, the clerk of the district court shall .-
transmit it forthwith to the clerk of the court of

~appeals. The clerk of the district court shall number
the documents. comprising the record and shall
transmit with the record a list of documents -
correspondingly numbered and 1dent1ﬁed wrth

or weight, physical exhrbrts other than documents
- and such other parts.of the record as the court of
: appeals may designate by local rule, shall not be

 to do so by arparty or by:thie clerk'of the couirt of

b

d recerpt of

0

| transmitted by the“clerk unless the clerk i is' directed |

1 appeals A party must mal;e advance arrangements A

|l reasonable definiteness.’ Documents of unusual bulk -

by
'
K
)

!

(2) District Clerk's Duty to Forward.
When the record is complete, the
district clerk must number the
‘documents. constituting the record and
send them promptly. to the circuit clerk
together with a list of the documents
correspondingly numbered and . -
reasonably 1dent1ﬁed Unless. drrected -

to-do so by aparty or the circuit clerk Y
the district clerk will, not send to qthe
court of appeals: documents of unusual
bulk or weight,"
than documents

*record de31gnat

'

r|other "parts of the
for mi‘ sion:by local

‘ (c) Temporary retention of record in district

|l court for use in preparing appellate papers. —

Il Notwithstanding the provisions of (a) and (b) of this
I Rule 11, the parties may stipulate, or the district

Il court on motion of any party may order, that the
clerk of the district.court shall temporarily retain

Il the record for ‘use by the parties in preparing
 appellate papers. In that event the clerk of the
 district court shall certify to the clerk of the court

i ; of appeals that ‘the record},»1 including the transcript

il or parts thereof. des1gnated for inclusion and all

|  mecessary exhrbrts is, complete for purposes of the
Il appeal. Upon recerpt of the brief of the appellee, or
Il at such earlrer‘,:ttme as the“partl‘es may agree or the

©

der; ]
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()] [Extensron of time for transmission of the

@

[Abrogated.]

record; reduction of time] [Abrogated]
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(e) Retention of the record in the district court
by order of court. — The court of appeals may
provide by rule or order that a certified copy of the
docket entries shall be transmitted in lieu of the
entire record, subject to the right of any party to
request at any time during the pendency of the
appeal that des1gnated parts of the record be
transmitted. i

If the record or any part thereof is required in

‘| the district court for use there pending the appeal,
|t the district court may make :an order to that effect,

and the clerk of the district court shall retain the

: “record or parts therebf subject to therequest of the

courtof appeals, and shall transmit a copy of the
order and of the docket entries together with such
parts of the original record as the district court shall
allow and copies of such parts as tHe'parties may
designate.

©

o)

@

3)

-Retaining the Record by Court Order.

The court of appeals may, by order or

- local rule, provide that a certified copy -

of the docket entries be forwarded
instead of the entire record. But a party

- may at any time during the appeal
- request that designated parts. of the
< record be forwarded ‘

The dlstnct court may order the record
or some part of it retained if the court
needs it while the appeal is pending,
subject, however, to call by the court of
appeals.

If part or all of the record is ordered
retained, the district clerk must send to
the court of appeals a copy of the order
and the docket entries together with the
parts of the original record allowed by
the district court and copies of any parts
of the record des1gnated by the parties.

(f) Stipulation of parties that parts of the
record be retained in the district court. — The
parties may agree by written stipulation filed in the
district court that designated parts of the record
shall be retained in the district court unless
thereafter the court of appeals shall order or any

| party shall request their transmittal. The parts thus

designated shall nevertheless be a part of the record
on appeal for all purposes.

®

Retaining Parts of the Record in the

District Court by Stipulation of the Parties.
The parties may agree by written stipulation
filed in the district court that designated parts
of the record be retained in the district court

subject to call by the court of appeals or

request by a party. The parts of the record so
designated remain a part of the record on" |
appeal.
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(2) Record for preliminary hearing in the
court of appeals. — If prior to the time the record
is transmitted a party desires to make in the court
of appeals a motion for dismissal, for release, for a
stay pending appeal, for additional security on the
bond on appeal or on.a supersedeas bond, or for
any intermediate order, the clerk of the district \
court at the request of, any party. shall transmit to

the court of appeals’ such parts: of the ongmal
record as any party shall desrgnate

1 (® Record for a Preliminary Motion in the

Court of Appeals.  If, before the record is
- forwarded, a party makes any of the .
'*wufollowmg motlons in the: court of appeals

0 for dlsmlssal LI T

o :forrelease; - : B PR
® for a stay pendmg appeal S
o for. iadditional security.on the bond on
appeal orona supersedeas bond,; or’ iz

the‘dlstnct clerk must send the court of .
appealswany parts ‘of the record desrgnated by :
any. party S ‘ ‘

et M L

1ol
Pl ot

Committee Note

The language and orgamzatlon of the rule are amended to make the rule more easily understood. In

addition to changes made to improve the understandmg, the Advisory Committee has changed language i
to make style and terminology consistent throughout the appellate rules. These changes are intended i

to be styhsuc only.
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‘"The language of the rule is amended to make the rule more easﬂy understood. In addition to changes
made to improve the understanding, the Advisory Comnnttee has changed language to make style and
termmology consistent throughout the appellate mles These changes are intended to be stylistic only.
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Rule 12. Docketing the Appeal; Filing a Rule 12. Docketing the Appeal; Filing a
Representation Statement; Filing the Record Representation Statement;
- Filing the Record
(a) Docketing the appeal. — Upon receipt of | (a) Docketing the Appeal Upon recervrng the
the copy of the notice of appeal and of the docket copy of the notice. of appeal and the docket
entries, transmitted by the clerk of the district court entries from the district clerk under Rule
.|| pursuant to Rule 3(d), the clerk of the court of 3(d), the circuit clerk must docket the appeal
Il appeals shall thereupon enter the appeal upon the under the title of the d1str1ct~court action and
docket, An appeal shall be docketed under the title - must identify the appellant addlng the o
given to the actjon in the d1str1ct court, with the : appellant s name if necessary. ‘
appellant 1dent1ﬁed as such, but if such title does — . S ;
not contain the name of the appellant the ‘ K
\appellant s name, identified.as appellant shall be
I added to the t1t1e ‘ ‘
(b) Flhng a Representatron Statement ’ (b) Filing a Representation Statement Unless \
Within'10 days after. ﬁhng a notice of. appeal, ~ the court of appeals desrgnates another t1me
unless another tlme is desrgnated by the court of | the attorney ‘who filed the notice of appeal’
appeals the attorney who ﬁled the ‘notice of appeal ; must, within 10 days after ﬁhng the IlOthG
| shall ﬁle wrth the clerk of the court of appeals a file a statement with the circuit clerk namlng” ‘
statement’ nammg ‘each party represented on appeal | the parties that the attorney represents on, o
by that attorney. , appeal. ‘ ‘
(c) Filing the Record, Partial Record or »rl (c) Filing the Record Partlal Record, or -
Certificate. — Upon receipt of the record | = Certificate. Upon receiving the record,
‘| transmitted pursuant to Rule 11(b), or the partial partial record or district clerk's certificate as
|| record transmitted pursuant to' Rule 11(e), (f), or provided in Rule 11, the circuit clerk must ‘
(2), or the clerk's certificate under Rule 11(c), the file it and immediately notify all parties of the ;
+clerk of the court of appeals shall file it and shall filing date. |
1mmed1ately glve notice to all partles of the date on
LL___mch it was ﬁled |
. ‘ E
o Committee Note




TITLE III. REVIEW OF DECISIONS‘ OF THE TITLE II1I. REVIEW OF A DECISION

UNITED STATES TAX COURT

Rule 13. Reyiew of a Decision of the Tax Court v

i,

OF THE UNITED STATES TAX

Rule 13. Review of a Decision of the Tax.

COURT

: later

(a) How Obtamed Tnne for Flhng Notice of .

Appeal. i~ Rev1ew of a decision of the United
States Tax Court mhust be obtained by ﬁlmg a notrce
of appeal with the clerk of the. Tax Court within 90
days after entry of the’ Tax Court s dec131on At the
time of filing the appellant must furnish the clerk
with sufficient copies of the notice of appeal to
enable the clerk to comply promptly with the
requlrements of Rule 3:(d) If a tlmely notlce of
appeal is ﬁlew ; 7 OI ‘ 1

take an appeal hy ﬁlmg

for appeal commences ;to Tun and is totbe computed

| from the entry of an. oqder dlsposmg tof;b such.

motion, or from. the entry of decrslon w '_chever is

(a) How Obtamed Tlme for F]lmg Notlce of

Appeal

T

(1) RCVICW ofa dec1s1on of the United
" "States Tax Court ish commenced by

@

B f;* filing a notice of appeal with the’ Tax '1 ‘t
" Court clerk within 90 days after the . |

entry of the Tax Court's decrsron At
the time of filing, the appellant must

furmsh the clerk with, enough copies of ‘;}

) the notice to enable the clerk to comply ‘
: Wlth Rule 3(d) £ one party files a.

‘ tlmely notlce of appeal any, other party

frle a notlce of' appeal Wlthm 120 .

uC urt’ s dec1sron is »;‘&

entered E

If under Tax Court rules a party

makes a timely motion to vacate'or |

revise. the Tax Court's decision; the
time to file a notice of appeal runs from |
the-entry of the order disposing of the ’
motion or from the entry.of 2 new .
decision, whichever is later. | ' "

(b) Notice of appeal — How filed. — The
notice of appeal may be filed by deposit in the
office of the clerk of the Tax Court in the District
of Columbia or by mail addressed to the clerk. If a

|| notice is delivered to the clerk by mail and is

received after expiration of the last day allowed for
filing, the postmark date shall be deemed to be the
date of delivery, subject to the provisions of § 7502
of the Internal Revenue Code of 1954, as amended,
and the regulations promulgated pursuant thereto.

Notice of Appeal; How Filed. - The notice of

appeal may be filed either at the Tax Court
clerk’'s office in the District of Columbia or
by mail addressed to the clerk. If sent by
mail the'notice is considered filed on the
postmark date, subject to § 7502 of the
Internal Revenue Code, as amended, and the
applicable regulations.
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(c) Content of the notice of appeal; service of

|| the notice; effect of filing and service of the

notice. — The content of the notice of appeal, the

| manner of its service, and the effect of the filing of ‘

the notice and of its service shall be as prescribed
by Rule 3. Form 2 in the Appendix of Forms is'a
suggested form of the notice of appeal.

(¢) Contents of the Notice of Appeal; Service;
Effect of Filing and Service. Rule 3 .
prescribes the contents of a notice of appeal,
the manner of service, and the effect of its
filing and service. Form 2 in the Appendix

- of Forms is a suggested form of a notice of
~ appeal.

(d) The record on appeal; transmission of the
record; filing of the record. — The provisions of
Rules 10, 11 and 12 respecting the record and the
time and manner of its transmission and filing and
the docketing of the appeal in the court of appeals
in cases on appeal from the district courts shall
govern in cases on appeal from the Tax Court.
Each reference in those rules and i in Rule 3 to the

 district court and to the" clerk of the district court
A shall be read as a reference to the Tax Court and to
the clerk of the Tax Court respectlvely If appeals

“ are taken from a-decision of the Tax Court to more

| than one court of appeals the ongrnal record shall
1l be transmltted to the court of appeals named inthe
| F ﬁrst notrce of appeal ﬁled Prowsron for the record
|} in any other appeal shall be ade upon approprlate
i application by the appellant to the court of appeals

. to' which such other - appeal is taken. ; .. .

| (d The Record on Appeal Forwardmg, ,

Filing.

)

An appeal from the Tax Court is
governed by the parts of Rules 10, 11,
and 12 regarding the record on appeal
from a district court, the time and

 manner of forwarding and filing, and

" the docketing in the court of appeals.

@)

Committee Note

" References in those rules and in Rule 3 g

to the district court and district clerk

- are to be read as referring to the Tax .

Court and its clerk.

If an appeal from a Tax Court decision
is taken to more than one court of ]
appeals the original record must be

sent to the court named in the first

" notice of appeal filed. In an appeal to

any other court of appeals, the appellant ||
must apply to that other court to make

~ provision for the record.

The language and orgamzatron of the rule are amended to make the rule more easﬂy understood. In
addition to changes made to improve the understanding, the Advrsory Comm1ttee has changed language
to make style and terminology consrstent throughout the appellate rules These changes are intended

to be stylistic only
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i TITLE IV.
i OF ORDERS OF ADMINISTRATIVE

i AGENCIES, BOARDS, COMMISSIONS AND
| OFFICERS

Rule 14. Applicability of other rules to review of
decisions of the Tax Court :

Rule 14. Applicability of Other Rules to
| the Review of a Tax Court
~ Decision

All provrsrons of these rules are applrcable to ; ‘
| 4-9,'15-20, and 22-23, apply to the revrew of a
.| Tax Court decision. , . ‘

review 'of a decision of the Tax Court, except ‘that

not apphcable WL

Committee Note’

The 1anguage of the rule is amended to make the rule more easilyunderstood. In addition to cj anges -
made to improve the understanding, the Advisory Comumittee has changed language to make §

All provrslons of these rules except Rules |

le rand:

termmology cons1stent throughout the appellate rules These changes are mtended tobe sty istic 'only

' \J

REVIEW AND ENFORCEMENT

Rule 15. Review or Enforcement of an Agency

Order — How Obtained; Intervention 4

| TITLE Tv. “REVIEW ,
| ENFORCEMENT OF AX/
AN 'ADMINISTRATIVE 'AGENCY,

BOARD COMIVIISSION ‘OR OFFICER

e 15. Revrew or Enforcement oﬁ @n

PRI Ry

y Agency Order — How, -
Obtained; InterVentlon 5 ;pa

ly‘.“j i llh"

(a) Petition for Review of Order; Joint i

Petition. - Review of an order of an administrative

agency, board, commission, or officer (hereinafter, .

the term "agency" will in¢lude agency, board,
commission, or officer) must be obtained by filing
with the clerk of a court of appeals that is |
authorized to review such order, within the time
prescrlbed by law, a petltlon to enJom set aside,’
suspend, modify, or otherwise review, or a notice
of appeal, whichever form is' indicated by the
applicable statute (hereinafter, the term "petition
for review" will include a petition to enjoin, set
aside, suspend, modify, or otherwise review, or a
notice of appeal).

"(a) Petition for Review; Joint Petition.

(1) Review of an agency order is
commenced by filing, within the time

prescribed by law, a petition for review -

with the clerk of a court of appeals
authorized to review the agency order.
If their interests make joinder
practicable, two or more persons may
join in a petition to the same court to
review the same order.
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The petition must name each party seeking review |

either in the caption or in the body of the petition.
Use of such terms as "et al.," or "petitioners," or
"respondents” is not effective to name the parties.
The petition also must designate the respondent and
the order or part thereof to be reviewed. Form 3 in

I the Appendix of Forms is a suggested form of a
| petition for review. In each case the agency must be

named respondent. The United States will also be a
respondent if required by statute, even though not
designated in the petition. If two or more persons
are entitled to petition the same court for review of
the same order and their interests are such as to
make Jjoinder practicable they may file a joint
petition for review ‘and may thereafter proceed as a

‘smgle petltloner TR

(2) ' The petition must:

(A)-

B

©) .spec1fy the order or: part thereof to

name each party seeking review

. either in the caption or the body of
. the petition — using such terms as

“et al.,”. “petitioners,” or
“respondents” ‘does not effectively

- -name the parties;

- name the agency as a reSPQndent :
.(even though not named in the
. petition, the United States is a

respondent if: requu'ed by statute), ‘
and ﬂ , :

be reviewed.

(3) Form 3 in the Appendix of Forms is a
suggested form of a petition for review. .

(4) In this rule “agency” includes an :
agency, board, commission, or officer; |
“petition for review” includes a petition ,

to enjoin, suspend, modify, or

f\
l

otherw1se review, or a notice of appeal, .
whichever form is indicated by the E
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(b) Application for enforcement of order;
answer; default; cross-application for

enforcement. — An application for enforcement of

an order of an agency shall be filed with the clerk
of a court of appeals which is authorized to enforce
the order. The application: s shall contain a concise

statement of the proceedings in which the order was :

entered, the facts upon which venue is based, and
the relief prayed. Within 20 days after the
 applicationis filed,; the' resporident 'shall serve on
|l the petitioner and file: wrth ithe clerk an answer to
|| the application. If the: respondent fails to file an
‘ 5 answer within such time} judgment will be awarded
M \ for the relief prayed. If a petition is filed for review
H w of an order which the court has jurisdiction to

\ enforce, the respondent ‘may ‘ﬁle‘ a cross-apphcaﬂon ;‘

for enforcement. IR

‘\
113

I,
|

Wk
1318
81

[

(b) . Application or Cross-Application to
. Enforce an Order; Answer; Default.

(1) .. Anapplication to enforce an agency . -

© .- order must be filed with the clerk of a .

- 1. court.of appeals authorized to enforce
.« the order If a petition is:filed to. -
L “‘reV1ew an agency order- that the court
- t/may enforce, a party opposing the

e, ipetition may ﬁle a cross—apphcatmn for |

\enforcement g T TR L

R
}» by

) Wlthm 20 days after the apphcatron for '

A enforcement is filed, the 'respondent 3
* . must 'serve on the apphcant an., answer
to the apphcatlon and file it with the ..
clerk. If the respondent ; fails to answer
in time, the court will enter judgment
for the relief requested.

(3) The application must contain a concise
statement of the proceedings in which
the order was entered, the facts upon
which venue is based, and the relief
requested.

D
iy
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(c) Service of petition or application. — A
copy of a petition for review or of an application or
cross-application for enforcement of an order shall
be served by the clerk of the court of appeals on

.each respondent in the manner prescribed by Rule

3(d), unless a different manner of service is
prescribed by an applicable statute. At the time of
filing, the petitioner shall furnish the clerk with a
copy of the petition or application for each

“respondent. At or before the time of filing a

petition for review, the petitioner shall serve a copy

thereof on all parties who shall have been admitted
to participate in the proceedings before the agency

| other than respondents to be served by the clerk,
- and shall ﬁle w1th the clerk 2 11st of those s0
R served

©

Service of the Petition or Application. The
circuit clerk must serve a copy of the petition
for rev1ew, or an apphcatlon Or Cross-
apphcaﬂon to enforce an agency order, on

“each respondent as prescribed by Rule 3(d),

unless a different manner of service is
prescribed by statute. At the time of filing,

~ the petitioner must:

1) ‘serve or have served a copy on each
party admitted to participate in the
agency proceedmgs except for the
respondents

) - file with: the clerk a list of those s0
"‘served and b

¥ k.4 i '

'(3) give the clerk enough copies of the

petition or application to serve each
respondent.

3“&‘;

(d) Intervention. — Unless an applicable
statute provides a different method of intervention,
a person who desires to intervene in a proceeding
under this rule shall serve upon all parties to the
proceeding and file with the clerk of the court of

Il appeals a motion for leave to intervene. The motion

shall contain a concise statement of the interest of .

|| the moving party and the grounds upon which

intervention is sought. A motion for leave to

" intervene or other notice of intervention authorlzed
by an apphcable statute shall be filed within 30

I days of the date on which the petition for review is

filed. .

@

Interventlon. Unless a statute prov1des ‘
another method a person who wants to

intervene in a proceeding under this rule must

file a motion for leave t0 interyene with the
circuit clerk and serve a copy on all parties.

30 days ¢ r the petltlon for review is filed
and mus ntam a conc1se statement of the -
_interest of the movmg party and the grounds

for, mterventlon T

. |
b TR At

- The motjon —or other notice, of intervention. [}
,,authorlzed»by statute — gnust be ﬁled within

(e) Payment of Fees. - When filing any
separate or joint petition for review in a court of
appeals, the petitioner must pay the clerk of the

court of appeals the fees established by statute, and L

also the docket fee prescribed by the Judicial.
Conference of the United States.

:3 ©
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Payment of Fees. When filing any separate
or joint petition for review in a court of
appeals, the petitioner must pay the circuit
clerk all required fees.




Committee Note

The language and orgamzatlon of the rule are amended to make the rule more eas1ly understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style ; and, termmology cons1stent throughout the appellate rules - These changes. are mtended

to be styllsuc only

Rule 15.1. Brlefs and Oral Argument in Natlonal

Labor Relatlons Board Proceedmgs

Tl 47y ey v I ()
derie Y TRt ot Ea T w !
. " i

L,
L

J

Rule 15 1 Briefs and Oral Argument m ;
o a Natlonal Labor Relatlons
Board Proceedmg o

Each party adverse to'the National Labor
Relations Board in an enforcement or a review

J| proceeding: shall proceed ﬁrst on brleﬁng and at

oral argument unless the court orders otherwise.

‘ww N Committee Note

The language of the rule is amended to make the'rule more easily understood. In addition to changes

| In elther an enforce view \w‘“
“ proceedlng, a party adyerse to“th Natlonal Labpr -
. Relatrons Board proceeds first 'on briefing and at !

| oral argument unless the court orders. otherwise.

made to improve the understandmg, the Advisory Commrttee has changed language to make style and
terminology con81stent throughout the appellate rules These changes are intended to be stylistic only. “

Rule 16. The record on revieuv or enforcement.

o

, Rule 16. The Record on Review or
” - Enforcement

S

e i

(a) Composition of the record. *— The order
sought to be reviewed or enforced, the findings or
report-on which it is based, and the pleadmgs
evidence and proceedings before the | agency shall
constitute the record on review in proceedings to
review or enforce the order of any agency.

":ii‘ (a) Composition of the Record. The record on -
' review or enforcement of an agency order
cons1sts of

(l) the order involved;

~ (2) any findings or report on which it is
based; and

(3) the pleadings, evidence, and other parts ‘;‘;

of the proceedings before the agency.

| |

e
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(b) Omissions from or misstatements in the
record. — If anything material to any party is
omitted from the record or is misstated therein, the
parties may at any time supply the omission or
correct the misstatement by stipulation, or the court
may at any time direct that the omission or
misstatement be corrected and, if necessary, that a
supplemental record be prepared and filed.

Omissions From or Misstatements in the
Record. The parties may at any time, by
stipulation, supply any omission from the
record or correct a misstatement, or the court
may so direct. If necessary, the court may
direct that a supplemental record be prepared
and ﬁled

®)

Committee Note

The language and organizaﬁon of the rule are amended to make the tule more easily. undefstood In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology cons1stent throughout the appellate rules. These changes are 1ntended

to be stylistic only.
Rule 17. Filing of the record Rule 17. Filing the Record
(a) Agency to file; time for filing; notice of (a) Agency to File; Time for Fllmg, Notice of Il
filing. — The agency shall file the record with the _ Filing. The agency must file the record with
clerk of the court of appeals within 40 days after the circuit clerk within 40 days after being
service upon it of the petition for review unless a served with a petition for review, unless the
different time is provided by the statute authorizing statute authorizing review provides
reviewt In enforéement proceedings the agency otherwise, or within 40 days after it files an
shall file the record within 40 days after filing an application for enforcement unless the
application for enforcement, but the record need respondent fails to answer or the court orders
not be filed unless the respondent has filed an - otherwise. The court may shorten or extend
answer contesting enforcement of the order, or the time to file the record. The clerk must
unless the court otherwise orders. The court may notify all parties of the date when the record
shorten or extend the time above prescribed. The is filed. 1 ‘ P ‘
Il clerk shall give notice to-all parties of the date on ‘
which the record is filed.
Page 53



(b) Filing — What Constitutes. — The agency
may file the entire record or such parts thereof as

the parties may desrgnate by stipulation ﬁled w1th :

the agency. The orlgmal papers in the agency
proceeding or certtﬁed coples thereof may be filed.
Instead of ﬁhng the record or desrgnated parts
thereof, the agency may file a certlﬁed list of all
documents, transcnpts of testlmony, exhrbrts and
othet ‘material comprising the record, or a’ 11st of
such parts thereof as the parties may desrgnate
adequately. descrlbmg each, and the filing of the
certified list shall constitute ﬁhng of the record.

The parties may strpulate that neither the record nor
a certified list be filed with the court. The
stipulation shall be filed with the clerk of the court
of appeals and the date of its ﬁhng shall be deemed
the date jon which the: record is filed. If aicertified
list is filed, or if’ the parties desrgnate only parts of
the record for ﬁhng or stipulate that neither the
record nor a certlﬁed list be filed, the agency shall
retain the record or parts thereof Upon request of
the court or the request ofa party the record or
any part; thereof ,thl retained shall be transmltted
to the,court notwitk andmg any prior stipulation.
Al parts of the
bea part of the

'\,\ wh
‘rd on rev1ew’for all purposes

Ty M‘ )

retarned by the agency shall ‘

(b) Filing — What Constitutes.
- (1) The agency must file:

(A) the orxgmal ora certrﬁed copy of the
- entire record or parts des1gnated by

“ the partles or

(B) a certified list adequately describing -

";‘ all documents, transcnpts of
testlmony, exhrblts and other ‘
material constrtutmg the record, or
describing those parts designated by
the parties.

(2) The parties may stipulate in writing that
no record or certified list be filed. The
date when the stipulation is filed with
the circuit clerk is treated as the date
when the record is filed.

(3) The agency must retain any portion of
the record not filed with the clerk. All
parts of the record retained by the
agency are a part of the record on
review for all purposes and, if the court
or a party so requests, must be sent to
the court regardless of any prior
strpulatron

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language .
to make style and terminology consistent throughout the appellate rules. These changes are intended

to be stylistic only; a substantive change is recommended, however, in subdivision (b).

Subdivision (b). The current rule provides that when a court of appeals is asked to review or enforce
an agency order, the agency must file either "the entire record or such parts thereof as the parties may
designate by stipulation filed with the agency" or a certified list describing the documents, transcripts,
exhibits, and other material constituting the record. If the agency is not filing a certified list, the current
rule requires the agency to file the entire record unless the parties file a "stipulation” designating only
parts of the record. Such a "stipulation” presumably requires agreement of the parties as to the parts to
be filed. The amended language in subparagraph (b)(1)(A) permits the agency to file the entire record
or "parts designated by the parties." The new language permits the filing of less than the entire record
even when the parties do not agree as to which parts should be filed. Each party can designate the parts
that it wants filed; the agency can then forward the parts designated by each party. In contrast,
paragraph (b)(2) continues to require stipulation, that is agreement of the parties, that the agency need

not file either the record or a certified list.
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Rule 18. Stay pending review

Rule 18. Stay Pending Review

Application for a stay of a decision or order of
any agency pending direct review in the court of
appeals shall ordinarily be made in the first instance
to the ageﬁcy. A motion for such relief may be
made to the court of appeals or to a judge thereof,
but the motion shall show that application to the
agency for the relief sought is not practicable, or
that application has been made to the agency and
denied, with the reasons given by it for denial, or
that the action of the agency did not afford the
relief which the application had requested. The
motion shall also show the reasons for the relief
requested and the facts relied upon and if the facts
are subject to dispute the motion shall be supported
by affidavits or other sworn statements or copies
thereof. With the motion shall be filed such parts of
the record as are relevant to the relief sought.
Reasonable notice of the motion shall be given to
all parties to the proceeding in the court of appeals.
The court may condition relief under this rule upon
the filing of a bond or other appropriate security.
The motion shall be filed with the clerk and
normally will be considered by a panel or division
of the court, but in exceptional cases where such
procedure would be
impracticable due to the requirements of time, the
application may be made to and considered by a
single judge of the court.

(a) Motion for a Stay.

(1) Imitial Motion Before the Agency. A
petitioner must ordinarily move first
before the agency for a stay pending
review of its decision or order.

(2) Motion in the Court of Appeals. A
motion for a stay may be made to the court
of appeals or one of its judges.

(A) The motion must:

(i) show that moving first before the
"~ agency would be impracticable;
or

. (i) state that, a motion having been
made, the agency denied the
motion or failed to afford the
relief requested and state any
reasons given by the agency for
its action.

(B) The motion must also include:

(i) the reasons for granting the relief
requested and the facts relied on;

(i) originals or copies of affidavits or
other sworn statements supporting
facts subject to dispute; and |

(iii) relevant parts of the record.
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Conunit‘ieeNote S .

The language and organization of the rule are amended to make the rule more easﬂy understood. In
addition to changes made to improve the understandmg, the Adv1s0ry Comm1ttee has changed language
to make style and temnnology consistent throughout the appellate rules These changes are mtended to

be stylistic only.

Rule 19. Settlement of Judgments enforcing
orders

(C) The moving party must give
- reasonable notice of the motion to all -
parttes

- (D) The motlon must be ﬁled w1th the
. “circuit clerk and normally will be

; , «\‘, “ _.considered by-a panel of the court, .

. 1But:in.an exceptlonal casein Wthh

- time requlrements make; that .« .

| ?procedure 1mpract1cable ‘the motlon
may be made to and ccnmdered by a

‘ ‘smgle Judge I =

“"ir t

® . Bond The court may condltlon rehef on tthe N
- filing of a bond or other appropnate L
security. . ol e

et

i
i

Rule 19. Settlement of 4 Judgment !
Enforcing an Agency Order in|

When an opinion of the court is filed directing

the entry of a judgment enforcing in part the order

of any agency, the agency shall within 14 days

thereafter serve upon the respondent and file with g
' the clerk a proposed judgment in conformity with

the opinion. If the respondent objects to the
- proposed judgment as not in conformity with the
| opinion, the respondent shall within 7 days

clerk a proposed judgment which the respondent
deems to be in conformity with the opinion. The

its entry without further hearing or argument.

thereafter serve upon the agency and file with the

§

court will thereupon settle the judgment and direct

When the court files an oplmon dlrectmg entry of
| Judgment enforcing the agency's order in part, the

agency must within 14 days file with the clerk and

serve on each other party a proposed judgment i
conforming to the opinion. A party who disagrees ,‘“
| with the agency's proposed judgment must within 7 |
.days file with the clerk and serve the.agency with a
proposed judgment that the party believes conforms

3 e o

b

| to the opinion. The court will settle the judgment
: and direct entry without further hearing or
| argument.
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Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
~made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 20. Appllcablllty of other rules to review or /
enforcement of agency orders !

Rule 20. Applicability of Rules to the
Review or Enforcement of an

Agency Order

that Rules 3-14 and Rules 22 and 23 are not

All provmons of these rules. are apphcable t6
review or enforcement of orders of agencies, except

applicable. As used in any applicable rule, the term .
"appellant” mcludes a petitioner and the term
"appellee” includes a respondent in proceedings to
review or enforce agency orders.

~

R 2
bid A
i)
i

All provisions of these rules, except Rules 3-14
and 22-23, apply to the review or enfo"rcemer@t of
an agency order. In these rules, “appellant”
includes a petitioner or apphcant and appellee
includes a respondent.

Commi;tee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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TITLE V. EXTRAORDINARY WRITS

Rule 21. Writs of Mandamus and Prohlbmon, and
Other Extraordmary erts ‘

1

TITLE V.

EXTRAORDINARY WRITS

Rule 21. Writs of Mandamus and
Prohibition, and Other
“Extraordinary Writs

(a) Mandamus or Pl'Ohlblthll to a Court: Petrtmn,
Filing, Service, and. Docketmg SRR

M A party petlttomng for a writ of mandamus or
prohlbltron directed to a court shall file a :
petition with the c1rcu1t clerk with proof of
service on all partles to the proceedmg in the

trial court. ‘The party shall also provide a copy 1l

to the trlal court Judge All parties to the i
proceedmg in the trial court other than the
petitioner are respondents for all purposes i

(2)(A) The pet1t10n shall be titled “In re [name of !
petitioner].” : S oo

(B) The petition shall state:
(i) the relief sought;
(ii) the issues presented;

(iii) the facts necessary to understand the
issues presented by the petition; and

(iv) the reasons why the writ should issue.

(C) The petition shall include copies of any
order or opinion or parts of the record that
may be essential to understand the matters
set forth in the petition. |

(3) When the clerk receives the prescribed docket fee,
the clerk shall docket the petition and submit it to
the court.

@ Mandamus or Prohibition to a Court:
Petition, Filing, Service, and Docketing.

(1) A party petmomng for a writ of .
mandamus or prohlbltlon directed to a
court must file a petition W1th the circuit
“clerk Wlth proof of service on all parties to
the proceedmg in the tnal court The
party must also prov1de a copy | to the trial-
court Judge All partles to the proceedrng
in the trial court other than the petltloner
are respondents for all purposes

2) (A) The petltlon must be trtled “Inre
[name of petitioner].”

B) The petition must state:
(1) the relief sought;
(ii) the issues presented;

(iii) the facts necessary to understand
the issues presented by the
petition; and

(iv) the reasons why the writ should
issue.

(C) The petition must include a copy of
any order or opinion or parts of the
record that may be essential to
understand the matters set forth in the
petition.

(3) Upon receiving the prescribed docket fee,
the clerk must docket the petition and
submit it to the court.

Page 58 -




i

[

1 I

e i

i

O I

{1

14
2

3

-

g
]

]

(b)

Denial; Order Directing Answer; Briefs; . - p

Precedence.

(1) The court may deny the petition without an
answer.  Otherwise, it shall order the
respondent, if any, to answer within a fixed
time.

(2) The clerk shall serve the order to respond on
all persons directed to respond.

(3) Two or more respondents may answer jointly.

(4) The court of appeals may invite or order the
trial court judge to respond or may invite an
amicus curiae to do so. The trial court judge
may request permission to respond but may not
respond unless invited or ordered to do so by
the court of appeals. "

(5) If briefing or oral argument is required, the
clerk shall advise the parties, and when
appropriate, the trial court judge or amicus
curiae. o

(6) The proceeding shall be given preference over
" ordinary civil cases. '

(7) The circuit clerk shall send a copy of the final
disposition to the trial court judge.

(b)

‘3) Two or more respondents may answer

Denial; Order Directing Ansv;'er; Briefs;
Precedence.

(1) The court may deny the petition without an
answer. Otherwise, it must order the
respondent, if any, to answer within a
fixed time.

(2) The clerk must serve the order to respond

%
I
l

on all persons directed to respond.

jointly.

(4) The court of appeals may invite or order
_the trial-court judge to address the petition
or may invite an amicus curiae to do so.
The trial-court judge may request
permission to address the petition but may

not do so unless invited or ordered to do .
so by the court of appeals.

(5) If briefing or oral argument is required,
- the clerk must advise the parties, and when
appropriate, the trial-court judge or amicus
curiae. .o

(6) The proceeding must be given preference
over ordinary civil cases.

@) The circuit clerk must send a copy of the
final disposition to the trial-court judge.

)

1

(c5

Other Extraordinary Wrrits. Application for an

+ extraordinary writ other than one of those provided

for in subdivisions (a) and (b) of this rule shall be
made by filing a petition with the circuit clerk with
proof of service on the respondents. Proceedings on
such application shall conform, so far as is
practicable, to the procedure prescribed in
subdivisions (a) and (b) of this rule.

©

Other Extraordinary Writs. An application
for an extraordinary writ other than one -
provided for in Rule 21(a) must be made by
filing a petition with the circuit clerk with
proof of service on the respondents.
Proceedings on the application must conform,
so far as is practicable, to the procedures
prescribed in Rule 21(a) and (b).

Page 59




(d) Form of Papers; Number of Copies. All papers

may be typewritten. An original and three copies
shall be filed unless the court requires the filing
- of a different number by local rule or by order in

a particular case.: = oW

(d) Form of Papers; Number of Copies. All
papers must conform to Rule 32(a)(1). An
original and 3 copies must be filed unless the
court requires the filing of a different number’

by local rule or by order in a particular case.

' ‘Committee Note

o

The language and organization of the fule are ameﬁded to make the rule more easily understood.
In addition to changes made to improve the understanding, the Advisory Committee has changed
language to make style and terminology consistent throughout the appellate rules. These changes

are intended to be stylistic only.

i
]

fre —

PROCEEDINGS IN FORMA PAUPERIS ]

\

A

Rule 22. Habeas cofpus and section 2255
proceedings | :

| iTLE V1. HABEAS CORPUS; - - | TITLE V1. HABEAS CORPUS;
| PROCEEDINGS IN FORMA
| PAUPERIS

Rule 22. Habeas Corpus and Section
‘ 2255 Proceedings ‘

‘I (a) Application for the Orginal Writ. — An

application for a writ of habeas corpus shall be
made to the appropriate disttict court. If 1
application is made to a circuit judge, the
application shall be transferred to the [
appropriate district court. If an application is
made to or transferred to the district court and
denied, renewal of the application before a
circuit judge shall not be permitted. ' The
applicant may, pursuant to section 2253 of title
28, United States Code, appeal to the
approprlate court of appeals from the order of

1 (a) Application for the Orginal Writ. An

application for a writ of habeas corpus must be
made to the appropriate district court. If made
to a circuit judge, the application must be
transferred to the appropriate district court: If
a district court denies an application made or
transferred to it, renewal of the application
before a circuit judge is not permitted. The
applicant may, under 28 U.S.C. § 2253, appeal

to the court of appeals from the dlstnct court’ s '

order denymg the apphcatlon
[

the district court denymg the writ.
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(b) Certificate of Appealability. — In a habeas
corpus proceeding in which the detention =~
complained of arises out of process issued by a
State court, an appeal by the applicant for the writ
may not proceed unless a district or a circuit judge
issues a certificate of appealability pursuant to
section 2253(c) of title 28, United States Code. If
an appeal is taken by the applicant, the district
judge who rendered the judgment shall either i issue
a certificate of appealability or state the reasons.
why such a certificate should not issue. The .
certificate or the statement shall be forwarded to the
court of appeals with the notice of appeal and the
file of the proceedings in the district court. If the
district judge has denied the certificate, the
applicant for the writ may then request | 1ssuance of

the certificate by a circuit judge. If such a request

is addressed to the court of appeals, it shall be

- deemed addressed to the judges thereof and shall be
considered by a circuit judge or, judges as the court
deems approprlate If no express request for a
certificate is filed, the notice of appeal shall be

- deemed to constitute a requeSt addressed to the

It judges of the court of appea.ls Ifan a appeal is

|| taken by a State or its representatlve a certlﬁcate

| of appealablhty is not requlred ‘ !

%

I3

O

T}

C

1

U

P

{

(b) Certificate of Appealability.

" (1) In a habeas corpus proceeding in which the
detention complained of arises from
_ process issued by a state court, or in a 28
- U.S.C. § 2255 proceeding, the applicant
cannot take an appeal unless a circuit
~ justice or a circuit or district judge issues a
certificate of appealability under under 28
U.S.C. § 2253(c). If an applicant files a
. notice of appeal, the district judge who
rendered the judgment must either issue a
certificate of appealability or state why a
certificate should not issue. The district
clerk miust send the certificate or statement
to the court of appeals with the notice of
appeal and the file of the d.lStI‘lCt—COllI’t
proceedings. If the district judge has -
denied the certificate, the applicant may
request a circuit judge to issue the . . -
certificate. :

(2) A request addressed to the court of appeals ‘||
“may be considered by a circuit judge or
judges, as the court prescribes. If no
express request for a certificate is filed,
~ the notice of appeal constitutes a request
dddressed to the Judges of the court of
appeals

3) A certificate of appealability is not
requlred when a state or its representative .
or the United States or its representative
appeals

Committee Note

The language and organization of the rule are amended to make the rule more easily understood.
In addition to changes made to improve the understanding, the Advisory Committee has changed
language to make style and terminology consistent throughout the appellate rules. These changes
are intended to be stylistic only; in this rule, however, substantive changes are recommended in

paragraphs (b)(1) and (b)(3).
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Subdivision (b), paragraph (1). Two substantlve\changes are made in this paragraph. First, the
paragraph is made applicable to 28 U.S.C. § 2255 proceedings. This brings the rule into conformity
with 28 U.S.C. § 2253 as amended by the Anti-Terrorism and Effective Death Penalty Act of 1 996, .
Pub. L. No. 104-132. Second, the rule states that a certificate of appealability may be issued by “a = .
circuit Justlce or a c1rcu1t or dlstnct judge.” That language adds a reference to the circuit justice - :
which also brlngs the rule into confornuty with sectlon 2253, The language continues to state that
in addition to the circuit Jjustice, both a circuit and a d1str1ct judge may issue a certlﬁcate of
appealablhty The language of sectlon 2253 is amblguous it states that : a certrﬁcate of appealablhty .t
may be issued by a 01rcu1t _]ustlce or Judge Smce the enactment of the Anti- Terrorzsm and E]j‘ectzve ]
Death Penalty Act three c1rcu1ts have held that both dlStl‘lCt and c1rcu1t Judges, as well as the c1rcu1t
Jusuce may issue a certlﬁcate of appealablhty Else V. Johnson, 104 F.3d 82 (5th C1r 1997) Lyons
V. tho Adult Parole Authorzty, ‘1‘05 F 3d 1063, (6th Crr 1997), and Hunter v. Unzted States, 101
F. Sd 1565 (1 lth C1r 1996) l‘Th pproach taken by the ‘rule 1s con51stent w1th those dec1s1ons .

Subdwxslon (b), parag:raph (3) The Anti- Terrortsm“and E]j’ectzve Death Penahy Act of 1 996 o
. S.C. § 2253 to make it a pphcable to $ 2255 ‘proceedings.
Accorﬁilngly, paragraph (3) 1s amended to provrde that : i

: appeals, la certlficate of. appealabrhty is not requu'ed

,IH . g M‘, "

Rule 23. Custody of prlsoners in habeas corpus
proceedmgs AT

Pnsoner m a Habeas Corpus
Proceedmg e

iy e e, | BN SR S

(a) Transfer of custody pending review, — 1 @ Transw r of Custo [ view,
Pending review of a decision in a habeas corpus Pending rev1eW of decrsron 1n a habeas 0
proceeding commenced before a court, justice or | cOTpus. proceedmg commenced before a court
judge of the United States for the release of a justice, or judge of the United States for the
prisoner, a person having custody of the prisoner l release of a pris‘oner, the person having
shall not transfer custody to another unless such custody of the prisoner must not transfer
transfer is directed in accordance with the . custody to another unless a transfer is directed

provisions of this rule. Upon application of a . in accordance with thls rule. When, upon 5,;;\
custodian showing a need therefor, the court, . application, a custodian shows the need fora
justice or judge rendering the dec151on may make y transfer, the court, Jusnce or judge rendering

an order authorizing transfer and providing for the .| the decision junde; . review may authorize the f‘"ﬁ
substitution of the successor custodian as a party. transfer and substltute the successor custodian -

: ‘ as a party

seseaEe

Ryl
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Subdivision (b), paragraph (1). Two substantive changes are made in this paragraph. First, the
paragraph is made applicable to 28 U.S.C. § 2255 proceedings. This brings the rule into conformity
" with 28 U.S.C. § 2253 as amended by the Anti-Terrorism and Effective Death Penalty Act of 1996,
~Pub. L. No. 104-132. Second, the rule states that a certificate of appealability may be issued by “a
circuit justice or a circuit or district judge.” That language adds a reference to the circuit justice

which also brings the rule into conformity with section 2253. The language continues to state that
in addition to the circuit justice, both a circuit and a district judge may issue a certificate of
appealability. The language of section 2253 is ambiguous; it states that a certificate of appealability
may be issued by “a circuit justice or judge.” Since the enactment of the Anti-Terrorism and Effective
Death Penalty Act, three circuits have held that both district and. circuit judges, as well as the circuit
justice, may issue a certificate of appealability. Else v. Johnson, 104 F.3d 82 (5th Cir. 1997); Lyons
v. Ohio Adult Parole Authority, 105 F.3d 1063 (6th Cir. 1997); and Hunter v. United States, 101
F.3d 1565 (11th Cir. 1996). The approach taken by the rule is consistent with those decisions.

~ Subdivision (b), paragraph (3). The Anti-Terrorism and Eﬁ’ectzve Death Penalty Act of 1996,
Pub. L. No. 104-132, amended 28 U.S.C. § 2253 to make it applicable to § 2255 proceedings.
Accordingly, paragraph (3) is amended to provide that when the United States or its representatlve
appeals, a certificate of appealablhty is not requlred . t ‘

Ft Rule 23. Custody of pnsoners m habeas corpus

i proceedmgs

Rule 23. Custody or Release of a
- Prisoner in a Habeas Corpus !

Proceedmg

7y 3 77 Ty 1

O

‘ (a) Transfer of custody pendmg review., —
Pendmg review of a decision in a habeas corpus

4|l proceeding commenced before a court, justice or
!l judge of the United States for the release of a

prisoner, a person having custody of the prisoner

) shall not transfer custody to another unless such
|| transfer is directed in accordance w1th the

\|| provisions of this. rule iUpon. application of a

il custodian showing a need!therefor, the court,.

il justice or judge rendemng the: decision may make

|| an order authorizing transfer and providing for the

' substitution: of the: successor custodian as a party.

(a) Transfer of Custody Pendmg Revxew. Ll
Pending review of a decision in'a habeas
corpus proceeding commenced before a court,
justice, or Judge of the Umted States for the
release of a prisoner| the person havmg ,‘
custody of the prisoner must not transfer o
custody to another unless a transfer is directed |
in accordance w1th tlns rule When upon ;

‘‘‘‘‘

S

.
T D

transfer, the court Justlce,, or Judge renderlng

. the dec151on under review, may ! authorize the. .
transfer and substltute rthe successor custodlan
as a party. \

s

=

i

N O R B

Page 62

. P T
. q»t . 1 ‘r}wlt

A



(b) Detention or release of priSoner pending
review of decision failing to release. — Pending

review of a decision failing or refusing to release a )
prisoner in such a proceeding, the prisoner may be .

detained in the custody from which release is

sought or in other appropnate custody, ot may be ae
enlarged upon the prisoner's recogmzance w1th or

without surety, as’may appear fitting to the court or
Justlce or judge rendermg the decrslon ]‘o ‘to
court of appeals or to the Supreme Court
judge or Justrce of erther court

o e Y
L B b

(b) Detention or Release Pending Review of
. Decision Not to Release. While a decision not
. to release a prisoner is under review, the court

or judge rendering the decision, or the court of

. appeals or the Supreme Court, or a judge or
o Justrce of e1ther court, may order that the -
. prisoner be B

(l) detamed m the custody from whrch release

: Mjls sought

m

»‘(2)‘ { etamed m other appropnate custody, or

A
o .

(3) released on personal recogmzance with or

wrthout surety

(c) Release of prisoner pending review of
decision ordering release. — Pending review of a
- decision ordering the release of a prisoner in such a .

proceedmg, the pnsoner shall be enlarged upon the |

prisoner's recognizance, with or without surety,
 unless the court or justice or judge rendering the
decision or the court of appeals or the Supreme

Court or a judge ‘or justice of either court shall

otherw1se order. :

l©

Release Pending Review of Decision ' -
Ordermg Release. While a decision ordering
the release of a prisoner is under review, the
prisoner must — unless the court or Judge
rendering the decision, or the court of appeals,
or the Supreme Court, or a judge or justice of

either court orders otherwise — be released on .|

personal recognizance] with or without surety.

o

1
l
\
|
|
|
|
‘ \
t

’ ‘
i

@ Modrﬁcatron of 1mt1al order respectmg
custody.,— An initial order respecting the custody
or enlargement of the prisoner and any |

recognizance or surety taken, shall govern review
in the court of appeals and in the Supreme Court
unless forspecial reasons shown to the court of
appeals or. to.the-Supreme Court, or to a Judge or
justice jof elther court,‘the jorder shall be modified,
or an. 1ndependent order respecting tt:ustody,
enlargement or surety shall be made

Modlficatmn of the Imtlal Order on

Custody. An initial order governing, th

prrsoner 's custody or release 1nclud1ng any
recognizarice or surety, continues in effect
pending review: unlesstfor spec1al reasons;
shown.to the. court of appeals or the: Supreme ‘

Court,or to a Judge o1 Justlce of either court, . |

the order isimodified: qr‘ an mdependent order
regarding custody, release, or surety is issued.

Committee Note

The language and organization of the rule are amended to make the rule more easily
understood. In addition to changes made to improve the understanding, the Advisory Committee
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' has changed language to make style and terminology consistent throughout the appellate rules.. -

These changes are intended to be stylistic only.

Subdivision (d). The current rule states that the initial order governing custody or release

"shall govern review" in the court of appeals. The amended language says that the initial order

generally "continues in effect” pending review.

When Rule 23 was adopted it used the same language as Supreme Court _Rule 49, Wthh then
governed custody of prisoners in habeas corpus proceedings.  The " shall govern review"
language was drawn from the Supreme Court Rule. The Supreme Court has since amended its
rule, now Rule 36, to say that the initial order "shall continue in effect" unless, for reasons shown
it is modified or a new order is entered. The Advisory Commiittee recommends that Rule 23 be
amended to similarly state that the initial order "continues in effect.” The new language is

.. clearer. It removes the poss1b1e implication that the initial order created law of the case, a

strange nonon to attach to an, order regarding custody or release. .
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Rule 24. Proceedings in Forma Pauperis

Rule 24. Proceeding in Forma Pauperis

(a) Leave to proceed on appeal ih forma pauperis

an action in a district court who desires to proceed
on appeal in forma pauperis shall file in the district
court a motion for leave so to proceed together
with an affidavrt showmg, m the detail prescnbed
by Form 4 of the Appendur of Forms the party s
inability to pay fees and colstj or 1o’ glve securlty
therefor, the party s behef that that party is entitled
to redress, and a stateme‘nt‘“‘ f the i 1ssue Whlch that
party mtends topresent ‘ D 1 motlon is
granted, the ity may proceed Without
application to the court of appea.ls and w1thout
prepayment of fees or costs-in either court or the
giving of security therefor. If the motion is denied,
the district court shall state in writing the reasons
for the denial.

Notwithstanding the provisions of the preceding
paragraph, a party who has been permitted to
proceed in an action in the district court in forma
pauperis, or who has been permitted to proceed
there as one who is financially unable to obtain

appeal in forma pauperis without further
authorization unless, before or after the notice of

appeal is not taken in good faith or shall find that
the party is otherwise not entitled so to proceed in
which event the district court shall state in writing
the reasons for such certification or finding.

from district court to court of appeals. — A party to .

further

;adequate defense in 2 criminal case, may proceed on |

appeal is filed, the dlStl‘lCt court shall certify that the |

(a) t Leave to Proceed in Forma Pauperis.

(1)

MOthIl in the District Court. Except as

stated in Rule 24(2)(3), a party to a district- |

court actlon who desires to appeal in forma
paupens must file a motion in the district

1 ‘ court The party must attach an affidavit

@

€)

‘?‘5 '”j‘*shows in the deta11 prescnbed by

LR if"‘Form 4 of the Appendlx of Forms,

' the party s inability to pay or to give
security for fees 'and costs; ", "

(B)
©

claims an entitlement to redress; and

states the issues that the party
intends to present on appeal.

Action on the Motion. If the district court
grants the motion, the party may proceed
on appeal without prepaying or giving
security for fees and costs. If the district
court denies the motion, it must state its
reasons in writing.

Prior Approval. A party who was
permitted to proceed in forma pauperis in
the district-court action, or who was
determined to be financially unable to
obtain an adequate defense in a criminal
case, may proceed on appeal in forma
pauperis without further authorization,
unless the district court — before or after
the notice of appeal is filed — certifies that
the appeal is not taken in good faith or
finds that the party is not otherwise entitled
to proceed in forma pauperis. In that event,
the district court must state in writing its
reasons for the certification or finding.
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If a motion for leave to proceed on appeal in
forma pauperis is denied by the district court, or if
the district court shall certify that the appeal is not
taken in good faith or shall find that the party is
otherwise not entitled to proceed in forma pauperis,

| the clerk shall forthwith serve notice of such action.
| A motion for leave so to proceed may be filed in the
court of appeals within 30 days after service of

notice of the action of the district court. The motion
shall be accompanied by a copy of the affidavit filed
in the district court, or by the affidavit prescribed
by the first paragraph.of this subdivision if no ‘
affidavit has been filed in the district court, and by a
copy of the . statement of reasons given by the

| district court for its action. ., ..

(4) Notice of District Court's Denial. ‘The
district clerk must immediately notify the = .
parties and the court of appeals when the
district court does any of the following:

' (A) denies a motion to proceed on appeai“
in forma pauperis;

(B) certifies that the appeal is not taken in
good faith; or

(C) finds that the paifty is not otherwise
entitled to proceed in forma pauperis.

Motion in the Court of Appeals. A party
may file a motion to proceed on appeal in
forma pauperis in the court of appeals
within 30 days after service of the notice
prescribed by Rule 24(a)(4). The motion
must include a copy of the affidavit filed in
the district court and the district court's
statement of reasons for its action. If no
affidavit was filed in the district court, the
party must include the affidavit prescribed
by Rule 24(a)(1).

®)

(b) Leave to proceed on appeal or review in forma
pauperis in administrative agency proceedings. — A
party to a proceeding before an administrative
agency, board, commission or officer (including,
for the purpose of this rule, the United States Tax
Court) who desires to proceed on appeal or review
in a court of appeals in forma pauperis, when such
appeal or review may be had directly in a court of
appeals, shall file in the court of appeals a motion
for leave so to proceed, together with the affidavit
prescribed by the first paragraph of (a) of this Rule
24,

(b) Leave to Proceed in Forma Pauperis on
Appeal or Review of an Administrative-
Agency Proceeding. When an appeal or
review of a proceeding before an administrative
agency, board, commission, or officer
(including for the purpose of this rule the
United States Tax Court) proceeds directly in a
court of appeals, a party may file in the court of
appeals a motion for leave to proceed on appeal
in forma pauperis with an affidavit prescribed
by Rule 24 (a)(1).
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(c) Form of briefs, appendices and other (c) Leave to Use Original Record. A party
papers. — Parties allowed to proceed. in forma | . allowed to proceed on appeal in forma pauperis
pauperis may file briefs, appendices and other may request that the appeal be heard on the
papers in typewritten form, and may request that the original record without reproducing any part.
appeal be heard on the original record without the Co e e o, :
necessity of reproducing parts thereof in any form. S R PR .

Comm]tteeNote ¥ SRR e

The language and organization of the rule are amended to make the rule more easﬂy understood In
addition to changes made to improve the understandmg, the Advisory Committee has changed language
to make style and terminology consistent throughoqt the appcllate rulps 'These changes are intended to
be stylistic only. The Advisory Committee recommends deletitig ‘the language in subdivision (c). “‘
authorizing a party proceeding in forma -pauperis to file papers in typewritten form becatise the
authorization is unnecessary.  The rules permit all parties to file typewritten documents.
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| TITLE VII. GENERAL PROVISIONS

TITLE VII. GENERAL PROVISIONS

“ Rule 25. Filing, Proof of Fllmg, Semce, and
Proof of Servxce

Rule 25. Filing and Service |

(a) Filing.

(1) Filing with the Clerk. A paper required
| - or permitted to be filed in a court of
appeals shall be filed with the clerk.

(2) Filing: Method and Timeliness.

1 (A) In general. Filing may be

: -accomplished by mail addressed to
| the clerk, but filing is not timely
‘unless the clerk receives the papers
within the tlme fixed for filing.

B) A bnef or appendlx. A brief or

: appendlx is timely ﬁled however,
if 0n or before the last day for

‘ 'ﬁhng, it is:

; “(1) ‘mailed to the clerk by First-

. Class Mail, or other class of

i " mail that is at least as

: expedltlous postage .
prepaud or

1 (ii) diépatched to the clerk for

| delivery within 3 calendar
days by a thlrd—party
commerc1al carrier.

(a) Filing.

(1) Fllmg with the Clerk. A paper required
or permltted to be filed in a court of
appeals must be filed with the clerk.

(2) Filing: Method and Timeliness.

(A) In general. Filing may be
_accomplished by mail addressed to
‘the clerk, but filing is not timely
‘unless the clerk :eceixfes the papers
within the time fixed for filing.

B) A bnef or appendlx. A brief or
_ Iappend1x is timely filed, however,
if on or before the last day for
filing, it is:

(i)  mailed to the clerk by First-
Class Mail, or other class of
‘mail that is at least as
expeditious, postage i
prepaid; or o

(i) dispatched to'a third party
commercial carrier for :
delivery to the clerk within “

3 calendar days,
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(C) Inmate filing. A paper filed by an

inmate confined in an institution is- -~

timely filed if deposited in the . ;

institution’s internal mail system on or .
before the last day for filing. Timely
filing of a paper by an inmate confined

in an institution may be shown by.a

{ notartzed statement or declaratlon (in

comphance w1th 28 U S. C § 1746)

statlng that ﬁrst-class postage has been ;

prepald

(D) Electronic Filing. A court of appeals |

may by local rule permit papers to be |
filed, signed, or verified by electronic

means that are consistent with technical |

standards, if any, that the Judicial
Conference of the United States
establishes, A paper filed by
electromc means in comphance with
local rule constitutes a written paper

for the purpose of applying these rules.

a

(C) Inmate filing. A paper filed by an

¢ if deposited in the institution’s internal

D) Electromc ang ;.

inmate confined in an institution is timely

mailing system on or before the last day .
for filing. If an institution has a system .
designed for legal mail, the inmate must .
use that system to receive the benefit of

this rule. Tlmely ﬁhng may be shown by | |

a declaratlon in’ comphance ‘with 28
U.S.C. §1746 or'by a notanzed
statement, either of Wthh must set forth
the date of deposit and state that first-
class postage has been prepald

w

;‘ cotrt of appeals
‘may by local rule it papers to be
filed, s1gned ‘or venﬁed by electronic
‘means that are cons1stent ‘with technical,
standards, if any, that the Judicial
Conference “of the United States
estabhshes hy 1A paper 'filéd by
electronic means'in’ omphance witha |
local rule constttutes 4 Wwritten paper
for the purpose of applymg these rules. :

.

(3) Filing a Motion with a Judge. If a
_ motion requests relief that may be
granted by a single judge, the judge may
permit the motion to be filed with the {‘
judge; the judge shall note the filing date |
on the motion and give it to the clerk.

3) Flhng a Motlon w1th a Judge. Ifa
motion requests relief' that may be
granted by a s1ng1e Judge,, the judge may
permit the motion to be. filed with the
judge; the judge must note the filing date
t, on the motlon and glve 1t to the clerk.
Clerk’s Refusal of Documents. The clerk . |
shall not refuse to accept for filing any ()] Clerk’s Refusal of Documents -The clerk
paper presented for that purpose solely j must not refuse to accept for filing any :
because it is not presented in proper form ! paper presented for that purpose solely
as required by these rules or by any local because it is not presented in proper form
rules or practices. as rEjuired by these rules or by any local

p——

“4)

R —

ruleff or practices.
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ll (b) Service of all papers required. — Copies of all

| papers filed by any party and not required by these

rules to be served by the clerk shall, at or before the
time of filing, be served by a party or person acting
for that party on all other parties to the appeal or
review. Service on a party. represented by counsel

|l shall be made on counsel. ‘

(b) Service of All Papers Required. Unless a rule
requires service by the clerk, a party must, at or
before the time of filing a paper, serve a copy
on the other parties to the appeal or review.
Service on a party represented by counsel must
be made on the party's counsel.

(c)Manner. of Serv1ce. Servxce may be: personal
Il by mail, or by thlrd-party commercial carrier for
|l delivery within 3 calendar days. When reasonable

|| considering such factors as the immediacy of the

| relief sought, distance,.and cost, service on a party
shall be by a manner at least as expedltlous as the
manner used to file the paper with the court.

|| Personal service includes delivery of the copy to a
| responsible person at the office of counsel Service

| by mail or by commercial. carrier is complete on
|| mailing or dehvery to the carner

| (c) Manner ‘of Service. Service inay be personal,

by mail, or by third-party commerc1al carrier
for delivery within 3 calendar days When
reasonable cons1der1ng such factors as the
immediacy of the relief sought, distance, and
cost, service on a party must be by a manner at
least as expeditious as the manner used to file
the paper with the court. Personal service ‘
includes delivery of the copy to a responsible \
person at the office of counsel. Service by mail ||
or by commercial carrier is complete on ma.lhng ﬂ |
or delivery to the carrier. I
|
i |

g
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(d) Proof of Service; Filing. A paper presented
~ for filing shall contain an acknowledgment of
service by the person served or proof of service
in the form of a statement of the date and
manner of service, of the name of the person
served, and of the addresses to ‘which the papers
were mailed or at wh1ch they were delivered,
cemﬁed by the person ‘who made service. .

) Proof of serv1ce may appear onuor be afﬁxed to

(d) Proof of Serv1ce. ‘

(1) A paper presented for ﬁhng must contam '
”‘Felther of the followmg

L (A) ‘an acknowledgment of service by the ‘
person served or RN ‘
() proof of service con31stmg ofa
statement by the person who made
serv1ce certlfymg

B I v -

(1) ‘'the date and:manner of service;
[ | ' T

(ii) ‘the names of the petsons
| served and

(iii) thelr maﬂmg addresses or the'

addresses of the places of dehvery;T

(2) When a brief or appendix is filed by |
mailing or dispatch in accordance with Rule/
25(a)(2)(B), the proof of service must also
state the date and manner by which the
document was mailed or dispatched to the
clerk.

(3) Proof of service may appear on or be
affixed to the papers filed. ’

(e) Number of Copies. — Whenever these rules
require the filing or furnishing of a number of
copies, a court may require a different number by
local rule or by order in a particular case.

(¢) Number of Copies. When these rules require
the filing or furnishing of a number of copies, a
court may require a different number by local
rule or by order in a particular case.

—_— =
———

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; a substantive amendment is recommended, however, in subdivision (a).

Subdivision (a). The substantive amendment recommended in this subdivision is in subparagraph
(a)(2)(C) and is a companion to a recommended amendment in Rule 4(c). Currently Rule 25(a)(2)(C)
provides that if an inmate confined in an institution files a document by depositing it in the institution's
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internal mail system, the document is timely filed if deposited on or before the last day for filing. Some
institutions have special internal mail systems for handling legal mail; such systems often record the date
of deposit of mail by an inmate, the date of delivery of mail to an inmate, etc. The Advisory Committee
recommends amending the rule to require an inmate to use the system designed for legal mail, if there i is
one, in order to receive the benefit of this subparagraph.

| Rule 26. Computation and extension of time

| Rule 26. Compiting and Extending

. Time

(2) Computation of time. — In computing any
N period of time prescribed or allowed by these rules,

by an order of court, or by any applicable statute,

| the day of the act, event, or default from which the

|| designated period of time begins to run shall not be |

included. The last day of the period so computed

|l shall be included, unless it is a Saturday, a Sunday,
or a legal hohday, or, when the act to be done is the .
[ filing of a paper in court, 4 day on wmch weather or
| other conditions have made the office of the clerk of |
|| the court inaccessible, in wmch event the penod

runs until the end of the next day wmch is not one

g

| of the aforementloned days When the penod of

J| time prescribed or allowed is less than 7 days,

| intermediate Saturdays, Sundays, and legal holidays -
Hll shall be excluded in the computation.

| @ Computing Time.w."l“he following rules apply

in computing any period of time specified in
these rules or in any local rule, court order or
applicable statute: - Co

1)

@

3

Exclude the day of the act, event, or default
 that begms the penod |
Exclude mtermed1ate Saturdays, Sundays,

and legal hohdays 'when the period is less

 than 7 days, unless stated in calendar days.

Include the last day of the period unless it

is a Saturday, Sunday, legal holiday, or —

if the act to be done is filing a paper in
court — a day on which the weather or
other conditions make the clerk's office
inaccessible.

1

As used in this rule "legal holiday" includes New
Year's Day, Birthday of Martin Luther King; Jr.,
Washington's Birthday, Memorial Day,
Independence Day, Labor Day, Columbus Day,
Veterans Day, Thanksgiving Day, Christmas Day,
|land any other day appointed as a holiday by the

| President or the Congress of the United States. It
shall also include a day appointed as a holiday by
| the state wherein the district court which rendered
the judgment or order which is or may be appealed
|| from is situated, or by the state wherein the

Il principal office of the clerk of the court of appeals
llin which the appeal is pending is located.

“)

As used in this rule, “legal holiday” means
New Year's Day, Martin Luther King, Jr.'s
Birthday, Presidents’ Day, Memorial Day,
Independence Day, Labor Day, Columbus
Day, Veterans' Day, Thanksgiving Day,
Christmas Day, and any other day declared
a holiday by the President, Congress, or
the state in which is located either the
district court that rendered the challenged
judgment or order, or the circuit clerk’s
principal office.
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(b) Enlargement of time. — The court for good
cause shown may upon motion enlarge the time - |
prescribed by these rules or by its order for domg

any act, or may permit an act to be done after the ﬂ “ .

expiration of such time; but the court may not
enlarge the time for filing a notice of appeal, a
petition for allowance; or-a petition for perm1331on

|l to appeal, Nor may the court-enlarge the time -
prescnbed by law for ﬁhng a peutlon to enjoin, set
aside, suspend, modify, enforce or otherwise.
review, or .anotice of appeal from; an order of an
adlmmstratlve agency s board  commission or officer |
|l of the United States, except as spec1ﬁcally
authorlzedby law. : [URREIRTRR BRI

(b) Extending Time. For good cause, the court

may extend the time prescribed by these rules

" or by its order to perform any act, or may

' permit an act to be done after that time expires.

But the court may not extend the tlme to file:

(1) a notice of appeal (except as authorized in
Rule 4) or a petition for permission to
appeal; or

(2) anotice of appeal from or a petition to

enjoin, set aside, suspend, modify, enforce,

- or otherwise review an order of an

administrative agency, board, commission,
or officer of the United States, unless
specifically authorized by law.

| (c) Addmonal Time after Service. When a party
is.required or permitted to act within a
prescnbed penod after service of a paper upon
that party, 3 calendar days are added to the ‘
prescribed period unless the paper is delivered :
on the date of. service stated in the proof of t
serv1ce ‘ ‘ r

©

Addmonal Time after Service. When a party
is requtred or permltted to act withina
prescribed perlod after a paper is served on that’
party, 3 calendar days are added to the B
prescribed period unless the paper i is delivered
on the date of service stated in the proof of
serv1ce

Commij'ttee Note

The language and organization of the rule are an":nended to make the rule more easily understood. In
addition to changes made to improve the understandmg, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to

be styhsnc only; two substantlve changes are recommended however, in subdivision (a) A

Subdivision (a). First, the amendments make the computatmn method prescribed in this rule applicable - u
to any time period imposed by a local rule. This means that if a local rule establishing a time limitis
permitted, the nat10na1 rule will govern the computatlon of that period. :

‘t

Second, paragraph (a)(2) includes language clar1fy1ng that whenever the rules establish a time penod m

“calendar days,”
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I' Rule 26.1. Corporate Disclosure Statement

Rule 26.1. Corporate Disclosure

Statement

Any non—goyei‘nméntal corporate party to a civil
or bankruptcy case or agency review proceeding and
any non-governmental corporate defendant in a

| criminal case must file a statement 1dent1fymg all
: parent companies, subsidiaries (except wholly-

owned subsidiaries), and affiliates that have issued
shares to the public. The statement must be filed
with a party's principal brief or upon filing a

appeals, whichever first occurs, unless a local rule
requires earlier filing. Whenever the statement is
filed before a party's principal brief, an original and
three copies of the statement must be filed unless the
court requires the filing of a different number by
 local rule or by order in a particular case. The

| statement must be included in front of the table of
‘contents in a party's principal brief even if the
statement was previously filed.

motion, response, petition, or answer in the court of |

(@) Who Must File. Any nongovernmental
corporate party to a proceeding in a court of
appeals must file a statement identifying all its
parent corporations and listing any publicly held
company that owns 10% or more of the party’s
stock. '

(b) Time for Filing. A party must file the

statement with the principal brief or upon filing
a motion, response, petition, or answer in the
court of appeals, whichever occurs first, unless
a local rule requires earlier filing. Even if the
statement has already been filed, the party’s
principal brief must include the statement before
the table of contents.

(© Number of Copies. If the statement is filed
before the principal brief, the party must file an
original and 3 copies unless the court requires a
different number by local rule or by order in a
particular case.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; a substantive change is recommended, however, in subdivision (a).

Subdivison (a). The amendment deletes the requirement that a corporate party identify subsidiaries and
affiliates that have issued shares to the public. Although several circuit rules require identification of such
entities, the Committee believes that such disclosure is unnecessary.

A disclosure statement assists a judge in ascertaining whether or not the judge has an interest that should
cause the judge to recuse himself or herself from the case. Given that purpose, disclosure of entities that would
not be adversely affected by a decision in the case is unnecessary.

Disclosure of a party’s parent corporation is necessary because a judgment against a subsidiary can negatively
impact the parent. A judge who owns stock in the parent corporation, therefore, has an interest in litigation
involving the subsidiary. The rule requires disclosure of all of a party’s parent corporations meaning
grandparent and great grandparent corporations as well. For example, if a party is a closely held corporation,
the majority shareholder of which is a corporation formed by a publicly traded corporation for the purpose of
acquiring and hoolding the shares of the party, the publicly traded grandparent corporation should be disclosed.
Conversely, disclosure of a party’s subsidiaries or affiliated corporations is ordinarily unnecessary. For
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example, if a party is apart owner of a corporation in which a judge owns stock, the possibility is quite remote
that the judge might be biased by the fact that the judge and the litigant are co-owners of a corporation.

The amendment, howeyver, adds a requ1rement that the party lists all its stockholders that are publicly held
companies owning 10% or more of the stock of the party. A Judgment agamst a corporate party can adversely
affect the value of the company’s stock and, therefore persons owning stock in the party have an 1nterest in the
outcome of the htlganon A judge owning stock ina corporate party ordmanly recuses hlmself or herself. The
new reqmrement takes the ana.lys1s one step further and assumes that if a Judge owns stock ina pubhcly held
corporation which in turn, owns 10% or more of the stock in, the party the judge may have sufﬂc1ent mterest
in the litigation to require recusal. The 10% threshold Ensures, that the corporanon in Wthh the Judge may own
stock is itself suff1c1ently invested in the party, that a Judgment adverse to the palty could have an adverse
impact upon the mvestmg corporauon in wh1ch the Judge may own stoc e k.w :\l‘lns reqmrem‘ nt 1s modeled on the
Seventh C1rcu1t ] dlsclosure requ1rement o A

p‘ o e

Subdmsmn (b) The language requmng inclusion of the d13closure statement 1n a party s pnnc1pal bnef is
moved to this subd1v1s1on because it deals w1th the tlme for ﬁhng the statement o i
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| Rule 27. Motions

(a) Content of motions; response. — Unless
another form is elsewhere prescribed by these rules,
an application for an order or other relief shall be
made by filing a motion for such order or relief with

|| proof of service on all other parties. The motion

shall contain or be accompanied by any matter

' required by a specific provision of these rules

governing such a motion, shall state with

‘[ particularity the grounds on which it is based, and
shall set forth the order or relief. sought. If a motion .

| is supported by briefs, affidavits or other papers,

they shall be served and filed with the motion.

Rule 27. Motions

(@) In General. -

1) Appllcatmn for Relief. An application for
an order or other relief is made by motion
unless these rules prescnbe another form.
A motion must be in writing unless the
court permits otherwise.

(2) Contents of a Motion.

(A) Grounds and relief sought. A
motion must state with
particularity the grounds for the
motion, the relief sought, and the
legal argument necessary to
support it.

(B) Accompanying documents.

(1) Any affidavit or other paper
necessary to support a motion

must be served and filed with the ‘

motion.

(i) An affidavit must contain only
factual information, not legal

argument.

(111) A motion seekmg substantlve ~
relief must include a copy of the
trial court’s opinion or agency’s
decision as a separate exhibit.

(C) Documents barred or not required.

(i) A separate brief supporting or
responding to a motion must not
be filed.

(ii) A notice of motion is not required.ﬂff
!

(iii) A proposed order is not required.
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Any party may file a response in opposition to a

motion other than one for procedural order [for
which see subdivision (b)] within 7 days after

service of the motion, but motions authorized by

Rules 8,.9,.18 and 41 may be.acted upon after
reasonable notlce, and the court may shorten or
extend the time for, respondmg to any mouon

K oo b A .
o MM,“‘

!

(3) Response.

+(A) Time to file. Any party may file a
- 'response to a motion; Rule 27(a)(2)
*, governs its contents. The response

- i~ mustbe filed within 10 days after

¥ . service of the motion unless the court
-+ . shortens or extends the time. A
~motion authorized by Rules 8§, 9, 18,

4‘ . or 41 may be granted before the 10-daty 3

- . period runs only if the court glves

“reasonable notice to the partles that it

1ntends to act sooner

e ‘w .
! ITELINE )1 “u "
(B) Request for affirmatwe relief. A
response may include a motion for
affirmative relief. The time to
respond to the new motion, and to

reply to that response, are governed ‘
by Rule 27(2)(3)(A) and (a)(4). The :

title of the response must alert the
court to the request for relief.

(4) Reply to Response. Any reply to a

response must be filed within 7 days after |
service of the response. A reply must not

present matters that do not relate to the
response.

(b) Determination of motions for procedural

|l orders. — Notwithstanding the provisions of (2) of ||
/|| this Rule 27 as to motions generally, motions for |
||| procedural orders, including any motion under Rule
ill 26(b), may be acted upon at any time, without
il awaiting a response thereto, and pursuant to rule or
il order of the court, motions for specified types of
Il procedural orders may be disposed of by the clerk.
|t Any party adversely affected by such action may by ||
|l application to the court request consideration,
[l vacation, or modification of such action

{®)

b
|

Disposition of a Motion for a Procedural
Order. The court may act on a motion for a
procedural order — including a motion under
Rule 26(b) — at any time without awaiting a
response, and may, by rule or by order in a
particular case, authorize its clerk to act on

specified types of procedural motions. A party
adversely affected by the court’s, or the clerk’s,;ﬁi;

action may file a motion to reconsider, vacate,

or modify that action. Timely opposition filed |

after the motion is granted in whole or in part
does not constitute a request to reconsider,
vacate, or modify the disposition; a motion
requesting that relief must be filed.

Page 77

7

]

g

1




3

B T I A

[

i

{

(c) Power of a single judge to entertain -
motions. — In addition to the authority expressly
conferred by these rules or by law, a single judge of
{ a court of appeals may entertain and may grant or
deny any request for relief which under these rules
may properly be sought by motion, except that a

single judge may not dismiss or otherwise determine |

an appeal or other proceeding, and except that a
court of appeals may provide by order or rule that
‘any motion or class of motions must be acted upon
by the court. The action of a single judge may be
reviewed by the court. -

(c) Power of a Single Judge to Entertain a

Motion. A circuit judge may act alone on any
motion, but may not dismiss or otherwise
determine an appeal or other proceeding. A
court of appeals may provide by rule or by
order in a particular case that only the court
may act on any motion or class of motions.
The court may review the action of a single
judge. !

1

el e

1 1 1

H

i

1

Page 78

e



(d) Form of Papers; Number of Copies. — All

papers relating to a motion may be typewritten.-An

original and three copies must be filed unless the
court requires the filing of a different number. by
local rule or by order ina partlcular case. .

Mu S

(d) Form of Papers, Page lelts, and Number of

Coples
(1) Format.

(A) Reproductlon. ‘ A motlon response
" or reply rhay be reproduced by any -
-+ process that yields a clear black i image
on hght paper. ‘The paper must be

' opagque and unglazed. Only one s1de

- of the paper may be used

(B) Cover. A cover is not requlred but
there must be a captlon that includes
the case number, the name of the
court, the title of the case, and a brief
descriptive title indicating the purpose
of the motion and identifying the party
or parties for whom it is filed.

(C) Binding. The document must be
bound in any manner that is secure,
does not obscure the text, and permits
the document to lie reasonably flat
when open.

(D) Paper size, line spacing, and
margins. The document must be on
8% by 11 inch paper. The text must
be double-spaced, but quotations more
than two lines long may be indented
and single-spaced. Headings and
footnotes may be single-spaced.
Margins must be at least one inch on
all four sides. Page numbers may be
placed in the margins, but no text may
appear there.

\1\
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(2) Page Limits. A motion or a response to a
motion must not exceed 20 pages, exclusive
of the corporate disclosure statement and

‘accompanying documents authorized by
Rule 27(a)(2)(B), unless the court permits
or directs otherwise. A reply to a response
must not exceed 10 pages. ‘

(3)  Number of Copies. An original and 3
copies must be filed unless the court
requires a different number by local rule or |
by order in a particular case.

(¢) Oral Argument. A motion will be decrded
without oral argument unless the court orders
otherwise.

o

Committee Note

In addition to amending Rule 27 to conform to uniform draftmg standards, several substantrve
amendments are recommended. The Advisory Committee had been working on substantlve amendments
to Rule 27 just prior to completion of this larger project. Rather than publish the Rule 27 amendments
separately, they have been made a part of this packet.

Subdivision (a). Paragraph (i) retains tne 1enguage of the exisring rule indicating that an application
for an order or other relief is made by filing a motion unless another form is requrred by some other
provision in the rules.

Paragraph (1) also states that a motion must be in writing unless the court permits otherwise. The
writing requirement has been implicit in the rule; the Advisory Committee decided to make it explicit.
There are, however, instances in which a court may permit oral motions. Perhaps the most common such
instance would be a motion made during oral argument in the presence of opposing counsel; for example,
a request for permission to submit a supplemental brief on an issue raised by the court for the first time at
oral argument. Rather than limit oral motions to those made during oral argument or, conversely, assume
the propriety of making even extremely complex motions orally during argument, the Advisory Committee
decided that it is better to leave the determination of the propriety of an oral motion to the court's
dis¢retion. The provision does not disturb the practice in those circuits that permit certain procedural
motions, such as a motion for extens1on of time for filing a brief, to be made by telephone and ruled upon
by the clerk

Paragraph (2) outlines the contents of a motion. It begins with the general requirement from the current
rule that a motion must state with particularity the grounds supporting it and the relief requested. It adds
a requirement that all legal arguments should be presented in the body ‘'of the motion; a separate brief or
memorandum supporting or responding to a motion must not be filed. The Supreme Court uses this single
document approach. Sup. Ct. R. 21.1. In furtherance of the requirement that all legal argument must be

Page 80




contained in the body of the motion, paragraph (2) also states that an affidavit that is attached to a motion
should contain only factual information and not legal argument.

Paragraph (2) further states that Whenever a motion requests substantive relief, a copy of the trial court's
opinion or agency“'s decision must be attached.

Although itis common to present a dlstrrct court with a proposed order along with the motion requesting
relief, that is not the practice in the courts of appeals.. A proposed order is not required and is not expected
or desired. Nor isa notrce of motron requrred

Paragraph (3) retams the provrs1ons of the current rule concerning the filing of a response to a motion
except that the time for respondmg has been expanded to 10 days rather than 7 days. Because the time
periods in the rule apply to a substanuve motion as well as a procedural motion, the longer time period may
help reduce the number, of motions for extension of time, or at least provide a more realistic time frame
within whrch to make. and dlspose of such a motion.

A party filing a response in opposmon to a motron may also request affirmative relief. It is the Advisory
Committee's judgment that it is permissible to combine the response and the new motion in the same
document. Indeed, because there may be substantral overlap of arguments in the response and in the
request for afﬁnr ative relief, a combmed document may be preferable. If a request for relief is combined
with a response ‘the captron of the document must alert the court to the request for relief. The time for a
response to Such | a new request and for reply to that response are governed by the general rules regulating
responses and rephes ‘ '

Paragraph (4) is new. Two circuits currently have rules authorizing a reply. As a general matter, a reply
should not reargue proposrtlons presented in the motion or present matters that do not relate to the
response. Sometimes matters relevant to the motion arise after the motion is filed; treatment of stch
matters in the reply is appropriate even though strictly speaking it may not relate to the response.

Subdivision (b). The material in this subdivision remains substantively unchanged except to clarify that
one may file a motion for reconsideration, etc., of a disposition by either the court or the clerk. A new
sentence is added indicating that if a motion is granted in whole or in part before the filing of timely
opposition to the motion, the filing of the opposition is not treated as a request for reconsideration, etc.
A party wishing to have the court reconsider, vacate, or modify the disposition must file a new motion that
addresses the order granting the motion.

Although the rule does not reqmre a court to do so, it would bé helpful if, whenever a motion is disposed
of before receipt of any response from the opposing party, the ruling indicates that it was issued without
awaiting a response. Such a statement will aid the opposing party in deciding whether to request
reconsideration. The opposing party may have mailed a response about the time of the ruling and be
uncertain whether the court has considered it.

Subdrvrsron (c). The changes m this subdrvrs1on are stylistic only. No substantives changes are
intended. ‘

Subdivision (d). Thrs sub‘division has been substantially revised.
7
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The format requirements have been moved from Rule 32(b) to paragraph (1) of this subdivision. No
.. cover is required, but a caption is needed as well as a descriptive title indicating the purpose of the motion
. and identifying the party or parties for whom it is filed. Spiral binding or secure stapling at the upper left-

hand corner satisfies the binding requirement. But they are not intended to be the exclusive methods of
binding.

Paragraph (2) establishes page limits; twenty pages.for a motion or a response, and ten pages for a reply.
Three circuits have established page limits by local rule. This rule does not establish special page limits
for those instances in which a party combines a response to a motion with a new request for affirmative
relief. Because a combined document most often will be used when there is substantial overlap in the
argument in opposition to the motion and in the argument for the affirmative relief, twenty pages may be
sufficient in most instances. If it is not, the party may request additional pages. If ten pages is insufficient
for the original movant to both reply to the response, and respond to the new request for affirmative relief,

- two separate documents may be used or a request for additional pages may be made.

The changes in paragraph (4) are stylistic only. No substantive changes are intended.

Subdivision (e). This new provision makes it clear that there is no right to oral argument on a motion.

~ Seven circuits have local rules stating that oral argument of motions will not be held unless the court orders *

it.
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Rule 28. Briefs ' B

Rule 28. Briefs

(2) Appellant's Brief_. ‘— The brief of the \
- appellant must contain, under appropriate
headings and in the order here indicated:

1)

A table of conteﬁts, with page references,

" and a table of cases (alphabetically
‘arranged), statutes and other authorities

" cited, with references to the pages of the
br1ef where they are c1ted :

)

@)
(3)

(a) Appellant's Brief. The appellant's brief must
contain, under appropriate headmgs and in the
order indicated:

a corporate disclosure statement 1f requlred
‘by Rule 26. 1

a table of contents, with page references

a table of authorities — cases
(alphabetically arranged), statutes, and

-other authorities — with references to the

pages of the brief where they are cited;

@)

3)

A statement of subject matter and appellate
jurisdiction. The statement shall include: (i)
a statement of the basis for subject matter
jurisdiction in the district court or agency,
with citation to applicable statutory
provisions and with reference to the
relevant facts to establish such jurisdiction;
(ii) a statement of the basis for jurisdiction
in the court of appeals, with citation to
applicable statutory provisions and with
reference to the relevant facts to establish
such jurisdiction; the statement shall
include relevant filing dates establishing the
timeliness of the appeal or petition for

~ review and (a) shall state that the appeal is

from a final order or a final judgment that
disposes of all claims with respect to all
parties or, if not, (b) shall include
information establishing that the court of
appeals has jurisdiction on some other
basis.

A statement of the issues presented for
review.

)

&)

a jurisdictional statement, including:

(A) the basis for the district court's or
agency's subject-matter jurisdiction,
with citations to applicable statutory
provisions and stating relevant facts
establishing jurisdiction;

(B) the basis for the court of appeals’
jurisdiction, with citations to applicable
statutory provisions and stating
relevant facts establishing jurisdiction;

(C) the filing dates establishing the
timeliness of the appeal or petition for
review; and

(D) an assertion that the appeal is from a
final order or judgment that disposes of §
all parties’ claims, or information
establishing the court of appeals’
jurisdiction on some other basis;

a statement of the issues presented for
review;
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a statement of the case briefly indicating

l
%
i
f
i
%
E
f
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j
!
I
i

A statement of the case. The statement 6)
shall first indicate briefly the nature of the the nature of the case, the course of
case, the course of proceedings, and its _ proceedings, -and the disposition below;
disposition in the court below. There shall : - ‘
follow a statement of the facts relevant to (7) - a statement of facts relevant to the issues
the issues presented for review, with submitted for review with appropriate
appropriate references to the record (see references to the record (see Rule 28(e));
subdivision (e)). - : n
x : (8) a summary of the argument, which must
(5) A summary of argument. The summary contain a succinct, clear, and accurate
should contain a succinct, clear, and statement of the arguments made in the
accurate statement of the arguments made body of the brief, and which must not
in the body of the brief. It should not be a merely repeat the argument headings;
mere repetition of the argument headings.
o = (9) the argument, which must contain:
(6) An argument. The argument must contain o
the contentions’of the appellant on the (A) appellant's contentions and the
issues presented and the reasons therefor, reasons for them, with citations to
with citations to the authorities, statutes, the authorities and parts of the
and parts. of the record relied on. The record on which the appellant relies;
argument must ‘also 1nclude for each issue a | and : o
concise statement of the apphcable standard [ : !
of review; this statement may appear in the (B) for each issue, a concise statement of ;
dlscussmn of each issue or urider a separate ‘ the applicable standard of review
headmg placed before the dtscussmn of the (which may appear in the discussion |
issues. o ' of the issue or under a separate
X heading placed before the discussion
(7) A short conclusion stating the precise relief of the issues); -
sought. ‘ o
(10) a short conclusion stating the precise
relief sought; and ‘
an the certlﬁcate of compliance, if requlred ,
by Rule 32(a) . ' |
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(b) Appellee's Brief. — The brief of the

appellee must conform to the " .

requirements of paragraphs (a)(1)-(6) ..

except that none of the following need

appear unless the appellee isdissatisfied
~ ‘w1th the statement of the appellant

(1) the Jurlsdrcttonal statement

) the statement of the issues;

(3) the statement of the case;

(4) the statement of the standard of review.

P
I

i g

(b) Appellee's Brief. The appellee's brief must
. conform to the requirements of Rule
28(a)(1)-(9) and (11), except that none of the
following need appear unless the appellee is

. dissatisfied with the appellant's statement:
(1): the jurisdictional statement‘;,“ .
(2) the statement of the‘iss‘ues;

(3) the statement of the case;

(4) .the statement of the facts; and

(5) the statement of the standard of review.

(¢) Reply brief. — The appellant may file a brief

in reply to the brief of the appellee, and if the
appellee has cross-appealed, the appellee may
file a brief in reply to the response of the
appellant to the issues presented by the cross

appeal. No further briefs may be filed except :

with Ieave of court. All reply briefs shall
contain a table of contents, with page
references, and a table of cases
(alphabetically arranged), statutes and other

authorities cited, with references to the pages |

of the reply brief where they are cited.

(© Reply Brief. The appellant may file a brief in :

reply to the appellee's brief. An appellee who
has cross—appealed may file a bnef in reply to

the appellant s response, to the 1ssues presented |

_by the cross-appeal. Unless. the court permits,
no further briefs may be ﬁled A reply brief
must contain a table of contents with page

: references and a table of auth9r1t1es — cases

(alphabetlcally arranged) statutes and. other

authorities — with references o the pages of the

reply brief where they are cited.

(d)

References in bnefs to parties. — Counsel
will be expected i m their briefs and oral
arguments to keep to a minimum references
to parties by such designations as "appellant”

and "appellee”. It promotes clarity to use the
designations used in the lower court or in the

agency proceedings, or the actual names of
parties, or descriptive terms such as "the
employee," "the injured person,” "the
taxpayer," "the ship," "the stevedore,” etc.

| (d) References to Parties. In briefs and at oral
ﬂ argument, counsel should minimize use of the

terms “appellant” and “appellee.” To make
briefs clear, counsel should use the parties'
actual names or the designations used in the
lower court or agency proceeding, or such
descriptive terms as “the employee,” “the
injured person,” “the taxpayer,” “the ship,”
“the stevedore.”
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(e) References in briefs to the record. —
References in the briefs to parts of the record
reproduced in the appendix filed with the brief
of the appellant (see Rule 30(a)) shall be to the
pages of the appendix at which those parts
appear. If the appendix is prepared after the
briefs are filed, references in the briefs to the
record shall be made by one of the methods
allowed by Rule 30(c). If the record is -
reproduced in 'accordance with the provisions of
‘Rule 30(f), or if references are made in the
briefs to parts of the record not reproduced, the
references shall be to the pages of the parts of

the record involved; e.g., Answer p. 7, Motion .

for Judgment p. 2, Transcript p. 231.
Intelligible abbrev1at10ns may be used. If

reference is made to evidence the admissibility

of which is: m controversy, reference shall be
made to'the pages of the appendix ‘or of the
transcnpt at which the evidence Was identified,
offered and recelved or reJected ‘

(e) References to the Record. References to the

parts of the record contained in the appendix
filed with the appellant's brief must be to the
pages of the appendix. If the appendix is
prepared after the briefs are filed, a party

' referring to the record must follow one of the

methods detailed in Rule 30(c). If the original
record is used under Rule 30(f) and is not -
consecutively paginated, or if the brief refers to .
an unreproduced part of the record, any ‘
reference must be to the page of the orlglnal
document ‘For example ‘ :

® Answer p. 7; :
® Motion for Judgment p- 2 ‘ ‘ é
e Transcript p. 231. o o :

Only clear abbreviations may be used, A party .

referrmg to evidence Whose admissibility is in

controversy must cite the pages of the append1x
or of the transcript at which the evidence was

® Reproductron of statutes rules, regulatmns
etc —If determmatlon of the i issues presented
reqmres the study of statutes, rules regulattons,
etc. or relevant paxts thereof, they shall be
reproduced i the brlef or in an addendum at
the end or they may be supplled to the court in |
pamphlet form. " g

®

’ presented requlres the study of statutes; rules

1dent1ﬁed offered and received or rejected. ﬁ -
I
!

Reproductmn of Statutes, Rules, Regulatlons,“'

etc. If the court s determmatlon of the issues

regulatlons, etc., : the relevant parts must be set |
out in the brief or in an addendum at the ‘end, ort

a v' - l\l
| d
| Dk
;! “‘i‘r g v

(g) Length of brrefs‘ - Except by perm1ss1on of
the court, oras spec1f1ed by local rule of the
court of appeals, principal briefs must not
exceed 50 pages; and reply brlefs must not
exceed 25 ‘pages; exclusive of pages contalmng
the corporate disclosure: statement, table of
contents, tables of citations, proof of service,
and any. addendum contalmng statutes rules,
regulatrons etc.

(g) [Reserved] I i}
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(h) Briefs inrcases involving cross appeals. — If a
cross appeal is filed, the party who first files a
notice of appeal, or in the event that the notices
are filed on the same day, the plaintiff in the

proceeding below shall be deemed the.appellant |

for the purposes of this rule and Rules 30.and
31, unless the parties otherwise agree or the
court otherwiseiorders. The brief of the . .. |
appellee shall conform to the: requlrements of

subdivision, (a)(1)(6): of this rule with. respect to’

the appellee S CIOSS: appeal as well ‘respond to .

is dissatisfied with the statemen f the i

except that 2 statément 1
of the case need not be made unless the’ appellee :

(h) Briefs in a Case Involving a Cross-Appeal. If

a cross-appeal is filed, the party who files a

‘notice of appeal first is the appellant for the

purposes. of this rule and Rules 30, 31, and 34.
If notices are filed on the-same day, the plaintiff
»in the proceeding, below is the appellant. These:
de51gnat10ns may be modified by agreement of
the parties.or by court order. With respect to
appellee s cross-appeal and response to ‘
appellant s brief, appellee's brief must; uconform
] ‘e requlrements of Rule 28(a)(1) (1 1) But ‘

s e

e

@) Brlefs in cases mvolvmg multlpie

ppellants or

bea reference elther to thi
to'a pomt argued: orally to w];u ‘
pertain, but the letter shall wlthou £
state the reasons for the. suppl ment
Any response shall be made prom
be similarly limited.
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Committee Note

The langﬁage and organization of the rule are amended to make the rule more easily understood. In |
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to -
be stylistic only. /

Several substantwe changes are recommended in this rule, however. Most of them are necessary to -
conform Rule 28 with changes recommended in Rule 32. : o

Subdivision (a). The current rule requires a brief to include a stétemeﬁt of the case which includes a
description of the nature of the case, the course of proceedings, the disposition of the case — all of which

might be described as the procedural history — as well as a statement of the facts. The amendments - .

separate this into two statements: one procedural, called the statement of the case; and one factual, called
the statement of the facts. The Advisory Committee believes that the separation will be helpful to the
judges. The table of contents and table of authorities have also been separated into two distinct items.

An additional amendment of subdivision (a) is recommended to conform it with an'-amendment being
made to Rule 32. Rule 32(a)(7) generally requires a brief to include a ceruﬁcate of compliance with type-
volume limitations contained in that rule. (No certificate is required if a brief does not exceed 30 pages,.
or 15 pages for a reply brief.) Rule 28(a) is amended to include that certificate in the list of items that must
be included in a brief whenever it is required by Rule 32.

Subdivision (g). The amendments delete subdivision (g) that limited a principal brief to 50 pages and
areply brief to 25 pages. The length limitations have been moved to Rule 32. Rule 32 deals genera]ly with
the format for a brief or appendix.

Subdivision (h). The amendment requires an appellee's brief to comply with Rule 28(a)(1) through (11)
with regard to a cross-appeal. The addition of separate paragraphs requiring a corporate disclosure
statement, table of authorities, statement of facts, and certificate of compliance increased the relevant
paragraphs of subdivision (a) from (7) to (11). The other changes are stylistic; no substantive changes are
intended.
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" Rule 29. Brief of an Amicus Curiae ‘

Rule 29. Brief of an Amicus Curiae

A brief of an amicus curiae may be filed only if
accompanied by written consent of all partiés, or by
leave of court granted on motion or at the request of
the court, except that ‘consent or leave shall not be
required when the brief is presented by the United
States or an officer or agency thereof, or by a State,
Territory or'Commonwealth. The brief may be
conditionally filed with the motion for leave. A
motion for leave shall identify the interest of the
apphcant and shall state the rfeasons why a brief of
an amicus curiae: is, «desirable. Save as all parties’
‘otherwise consent, any arhicus curiae shall file its
 brief w1thm the time allowed the party whose::
,posmon as to! afﬁrmanc or reversal the amicus
| brief will stipport unless ‘,the court for cause shown
shall grant' leave for later ﬁhng, in which event it
shall spet:lfy‘ within: wha“c penod an opposmg party

NSW motlon of an amicus curiae to .
cipate ]Mthe oral: argument will be granted only
dinary'teasons:. ., | 4

(a) When Permitted. The United States or its

officer or agency, or a State, Territory,

- Commonwealth, or the District of Columbia

- may file an amicus-curiae brief without the’
consent of the parties or leave of court. ‘Any
other amicus curiae may file a brief only by
leave of court or if the brief states' that all -

' parties have consented to'its filing. . .

(b) Motion for Leave to File. The motion must be
accompamed by the proposed bnef and state:

(1) the movant s mterest a;ud

' (2)‘ the -reasomwhy an amicus brlef is desirable
and why the matters asserted are relevant to
~ the disposition of the case. |

(SN
|
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Contents and Form. An amicus brief must
comply with Rule 32. In addition to the
requirements of Rule 32, the cover must
identify the party or parties supported and
indicate whether the brief supports affirmance
or reversal. If an amicus curiae is a
corporation, the brief must include a disclosure
statement like that required of parties by Rule
26.1. An amicus brief need not comply with
Rule 28, but must include the following:

(1) atable of contents, with page references;

(2) atable of authorities — cases ‘
(alphabetically arranged), statutes and other
authorities — with references to the pages
of the brief where they are cited;

(3) a concise statement of the identity of the
amicus curiae, its interest in the case, and -
the source of its authority to file;

(4) an argument, which may be preceded by a .
summary and which need not include a
statement of the applicable standard of
review; and ‘

(5) a certificate of compliance, if required by
Rule 32(a)(7).
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" | (d) Length. Except by the court’s permission, an

» amicus brief may be no more than one-half the -
maximum length authorized by these rules for a
party’s principal brief. If the court grants a
party permission to file a longer brief, that
extension does not affect the length of an
amicus brief.
| (© Time for Filing. An amicus curiae must file its
) brief, accompanied by a motion for filing when
necessary, no later than 7 days after the g
. principal brief of the party being supported is
I filed. An amicus curiae that does not support
: ‘ ' | either party must file its brief no later than 7
' days after the appellant’s or petitioner’s

\ an opposing party may answer.

d
] i an amicus curiae may not file a reply brief. tj
i (@ Oral Argument. An amicus curiae may ;v
participate in oral argument only with the :

Commlttee Note

}',

i

- The language and organization of the rule are amended to make the rule more easily understood. In addition t?)
‘changes made to improve the understanding, the Adv1sory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are recommended in this rule, however.

Subdivision (a). The major change in this subpart is that when a brief is filed with the consent of all parties, it
is no longer necessary to obtain the parties’ written consent and to file the consents with the brief. It is sufficient
to obtain the parties’ oral consent and to state in the brief that all parties have consented. It is sometimes difficult
to obtain all the written consents by the filing deadline and it is not unusual for counsel to represent that parties have
consented; for example, in a motion for extension of time to file a brief it is not unusual for the movant to state that
the other parties have been consulted and they do not object to the extension. If a party’s consent has been
misrepresented, the party will be able to take action before the court considers the amicus brief.

The District of Columbia is added to the list of entities allowed to file an amicus brief without consent of all
parties. The other changes in this material are stylistic.

N
i
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Subdivision (b). The provision in the former rule, granting permission to condlttonally file the brief with the
motion, is changed to one requiring that the brief accompany the motion. Sup. Ct. R. 37.4 requires that the proposed
brief be presented with the motion.

The former rule only required the motion to identify the applicant’s interest and to generally state the reasons why
an amicus brief is desirable. The amended rule additionally requires that the motion state the relevance of the
matters asserted to the disposition of the case. As Sup. Ct. R. 37.1 states: : :

An amicus curiae brief which brings relevant matter to the attention‘ of the Court that has not already
been brought to its attention by the parties is of considerable help to the Court. An amicus curiae
brief which does not serve this purpose simply burdens the staff and facilities of the Court and its
filing is not favored. g T bt

Because the relevance of the matters asserted by an amicus is ordinarily the most compelling reason for granting
leave to file, the Committee believes that it is helpful to explicitly require such a showing.

. Subdivision (c). The provisions in this subdivision are entirely new. ‘Previously there was confusion as to
whether an amicus brief must include all of the items listed in Rule 28. Out of caution practitioners in some circuits
included all those items. Ordinarily that is unnecessary.

The requirement that the cover identify the party supported and 1nd1cate whether the amicus supports affirmance
or reversal is an administrative aid.

Paragf‘aph (c)(3) requires an amicus to state the source of its authority to file. The amicus simply must identify
which of the provisions in Rule 29(a) provides the basis for the amicus to file its brief.

Subdivision (d). This new provision imposes a shorter page limit for an amicus brief than for a party’s brief.
This is appropriate for two reasons. First, an amicus may omit certain items that must be included in a party’s brief.
Second, an amicus brief is supplemental. It need not address all issues or all facets of a case. It should treat only
matter not adequately addressed by a party.

Subdivision (e). The time limit for filing is changed. An amicus brief must be filed no later than 7 days after
the principal brief of the party being supported is filed. Occasionally, an amicus supports neither party; in such
instances, the amendment provides that the amicus brief must be filed no later than 7 days after the appellant’s or
petitioner’s principal brief is filed. Note that in both instances the 7-day period runs from when a brief is filed. The
passive voice — “is filed” — is used deliberately. A party or amicus can send its brief to a court for filing and,
under Rule 25, the brief is timely if mailed within the filing period. Although the brief is timely if mailed within
the filing period, it is not “filed” until the court receives it and file stamps it. “Filing” is done by the court, not by
the party. It may be necessary for an amicus to contact the court to ascertain the filing date.

The 7-day stagger was adopted because it is long enough to permit an amicus to review the completed brief of
the party being supported and avoid repetitious argument. A 7-day period also is short enough that no adjustment
need be made in the opposing party’s briefing schedule. The opposing party will have sufficient time to review
arguments made by the amicus and address them in the party s responsive pleading. The timetable for filing the
parties’ briefs is unaffected by this change.
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- A court may grant permission to file an amicus brief in a context in which the party does not file a “principal
brief’; for example, an amicus may be permitted to file in support of a party’s pet1t10n for reheanng In such
instances the court will establish the filing time for the amicus.

The former rule’s statement that a court may, for cause shown, grant leave for later filing is unnecessary. Rule
26(b) grants general authority to enlarge the time prescribed in these rules for good cause shown.  This new rule,
however, states that when a court grants permission for later filing, the court must specify the period within which
an opposing party may answer the arguments of the amicus.

Subd1v1s1on (f) Th13 subd1v181on genera]ly prohlblts the ﬁhng of a reply bnef by an amicus curiae. Sup. Ct. R.
37 and local rules.of the D.C., Ninth, andFederal Circuits state that an amicus may not file a reply bnef The role
of an amicus should not require the use ofa reply brief.

Subdivision (g). The language of this subdivision stating that an amicus will be granted permission to participate
in oral argument “only for extraordmary reasons” has been deleted. The change is made to reflect more accurately
the current practice in which it is not unusual for a court to permit an amicus to argue when a party is willing to
share its argument time with the amicus. The Committee does not intend, however, to suggest that in other instances
an amicus will be perm1tted t0 argue absent extraordinary circumstances. i
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Rule 30. Appendix to the Briefs

Rule 30.

Appendix to the Briefs

(a) Duty of Appellant to Prepare and File; Content
of Appendix; Time for Filing; Number of
Copies. — The appellant must prepare and file an
appendix to the briefs which must contain: (1) the
relevant docket entries in the proceeding below; (2)
any relevant portions of the pleadings, charge,
findings, or opinion; (3) the judgment, order, or
decision in question; and (4) any other parts of the
record to which the parties wish to direct the
particular attention of the court. Except where they

[/ have independent relevance, memoranda of law in

the district court should not be included in the
appendix. The fact that parts of the record are not
included in the appendix shall not prevent the
parties or the court from relying on such parts.
Unless filing is to be deferred pursuant to the

i provisions of subdivision (c) of this rule, the

appellant must serve and file the appendix with the
brief. Ten copies of the appendix must be filed with
the clerk, and one copy must be served on counsel
for each party separately represented, unless the
court requires the filing or service of a different
number by local rule or by order in a particular
case.

(@ Appeilant'é Responsibility.

)

@

Contents of the Appehdix. The éppellant
must prepare and file an appendix to the
briefs containing:

(A) the relevant docket entries in the
proceeding below;

(B) the relevant portions of the pleadings,
charge, findings, or opinion;

(C) the judgment, order, or decision in
question; and

(D) other parts of the record to which the
parties wish'to direct the court's -
attention.

Excluded Material. Memoranda of law in
the district court should not be included in
the appendix unless they have independent
relevance. Parts of the record may be

- relied on by the court or the parties even

3)

though not included in the appendix.

Time to File; Number of Copies. Unless
filing is deferred under Rule 30(c), the
appellant must file 10 copies of the
appendix with the brief and must serve one
copy on counsel for each party separately
represented. An unrepresented party '
proceeding in forma pauperis must file 4
legible copies with the clerk, and one copy
must be served on counsel for each ‘
separately represented party. The court
may by local rule or by order in a
particular case require the filing or service
of a different number.
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ll-appeal. In designating parts ‘'of the record for

ll regard for the fact that the entire record is always
|| available: to the court: for! li‘

|| attention of the court to parts of the record not
|| designated by the appellant; the appellee shall,
ll within 10 days-after receipt of the designation serve |
{ upon the: appellant a demgnatlon of those parts The |

| The provisions of this, paragraph shall apply to cross ﬁ
|l appellants and cross appellees

(b) Determination of contents of appendix; cost of
producing. — The parties are encouraged to agree
as to the contents of the appendix. In the absence of
agreement, the appellant shall, not later than 10
days after the date on which the record is. filed,
serve on the appellee a designation of the parts of
the record which the"appellant. intends to include in
the appendix and a statement of the issues ‘which the
appellant intends to present for review. If the
| appellee deems it necessary to direct the particular

appellant shall include in'the appendix the parts thus
designated with respect to the appeal and any cross

inclusion in the appendix, ‘the parties shall have

ference and examination |
‘and shall not ‘engage in unnecessary des1gnat10n

(b) All Parties' Responsibilities. >
¢)) Determlmng the Contents of the

-~ agree on the contents of the appendix. In

‘to include in the appendlx and’a statement

‘days after recervmg the desrgnatron serve

Appendlx. The parties are encouraged to

the absence of an agreement, the appellant -
must, within 10 days-after the recordis .

filed, serve on the appellee a designation of
the parts of the record the appellant intends

of the issues the appellant intends to present.
for TEViEW. The ‘appellee may, within 10

on the' appellant a des1gnat10n of addltlonal

parts fo' ‘which it wishes to direct thie court's

attentron The appellant 'must mclude the

desrgnated parts in ttie 3 'pendlx T
S ]

r producmg the appendlx s
|l appellant, but if the app
|| the record; desrgnated by

‘ presented the appellant m AT

i ‘,appellee for inclusion

are unnecessary for the de térmmatlon of the i issues |

and the appellee shall adV

|
| A A ol g

cause matters to be mcludedwl

ST

producmg such. pﬁ@ Hpn t

'provide by local rule fo

|against attpmeys\vyho
increase the costs of,lmg’j

M‘m

)

‘ agree otherwise; the a

Costs of Appendlx ”

[

nless ‘the partles

F: ppellant must pay the|
cost of the appendlx If the appellant
considers. parts of the record designated by r
the appellee to be unnecessary, the

appellant may advise the appellee, who
must then advance the cost of including
those parts. The cost of the appendix isa |
taxable cost. But if any party causes
unnecessary parts of the record to be |
included in the appendix, the court may
impose the cost of those parts on that party.’
Each circuit must, by local rule, provide
for sanctions against attorneys who i
unreasonably and vexatiously increase ;
litigation costs by including unnecessary |
material in the appendix.
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(c) Alternative method of designating contents of
the appendix; how references to the record may be
made in the briefs when alternative method is
used. — If the court shall so provide by rule for
classes of cases or by order in specific,cases, ..,
preparation of the appendix may be deferred until
after the briefs have been filed, and the appendix

may be filed 21 days after service of the brief of the |

appellee. If the preparation and filing of the. . -
appendix is thus deferred, the provisions: of -.
subdivision (b) of this Rule 30 shall apply, except r

| that the designations referred to therein shal be

made by each party at the time each brief is served,
||and a statement of the issues presented shall be
unnecessary.

(¢) Deferred Appendix.

(1) Deferral Until After Briefs Are Filed.
The court may provide by rule for classes
s . .ofcases or by order in a particular case that
.. preparation of the appendix may be
. +.+deferred until after the briefs have been -
. filed and that the appendix may be filed 21
"+ days after the appellee's brief is served.
* ' ‘Even though the filing of the appendix may :
, .be.deferred, Rule 30(b) applies; except that
'~ a party must designate the parts of the . .
*  record it wants included in the appendix
when it serves:its brief, and need not
mclude ‘a statement of the issues: presented

o

I If the deferred appendix authorized by this

|| subdivision is employed, references in the briefs to
‘g' the record may be to the pages of the parts of the

|| record involved, in which event the original paging
|lof each part of the record shall be indicated in the
\appendlx by placing in brackets the number of each
1 page at the place in the appendix where the page
hbegms Or if a party desires to refer in a brief

% ‘dJrectly to pages of the appendix, that party may
{|serve and file typewritten or page proof copies of
; ‘the brief w1th1n the time required by Rule 31(a),

|‘Rule 32(a) contammg references t‘o the pages of the
‘appendix'in place of or in addltron to the initial
‘references 10 the pages of the: palts of the Tecord
‘mvolved No other changes may he ‘made in the
‘ﬂ)nef as initially served and ﬁled, yexcept that

ltypographlcal er;rors may be corrected b

1

) References toi,fthe Record y

(A) If the deferred appendix is used, the
parties may cite in their briefs the *
pertinent pages of the record. When.
the appendix is prepared, the record
- pages cited in the briefs must be
.indicated by inserting record page

- numbers, in brackets, at places in the
‘ appendrx where those: tpages of the
record appear ‘

B) A party who ‘wants to refer dlrectly to |
pages of the appendix may serve and
file copies of the brief within the time
required by Rule 31(a), containing
appropnate references to pertment
pages of the record "In that event,
wrthm 14 days after the appehdlx is
ﬁled the party st Serve and file
copies of the: brlef contalmng f
references to the pages of the appendlx ‘
in place of or in addition to the i
references to the pertment pages of the |}
record. -Except for the correction of 1
typographical errors, no other changes ||
may be made to the brief.

Page 96



(d) Arrangement of the appendix. — At the -
beginning of the appendix there shall be inserted a
list of the parts of the record which it contains, in
the order in which the parts are set out therein, with
references to the'pages:of the appendix at which
each part begins. The relevant docket entries shall
be set out followmg the list of contents. Thereafter
other parts:of the record shall be setout'in
chronological order., When matter contained in the
reporter’'s transcript of proceedlngs is'set'out in the
‘appendlx the: page of; the. transcnpt at which such
‘matter may be found sha]l ibe indicated in. brackets
1mmed1ate1y before the' matter iwhich is set out.
‘Omissions in the text of )papers or of the transcnpt
must be indicated by asterlsks Immatenal formal
|| matters (captlons, subscrlptlons acknowledgments

(d) ‘Format of the Appendix. The appendix must

- begin with a table of contents identifying the
page at which each part begins. The relevant -
docket entries must follow the table of contents.
Other parts of the record must follow . - -
chronologically. When pages from the
transcript of proceedings are-placed in the
appendlx the transcript page numbers must be
showni:in brackets immediately before the. -
included pages. - Omissions in the text of

- papers or of the transcnpt must be’ mdlcated by :
asterisks. Immaterial formal matters (captions,
) subscnptlons acknowledgments etc. ) should o

be omltted T e

(¢) Reproduction of exhibits. — Exhibits
des1gnated for inclusion in- the appendix may be !
contained in a separate vol lume or volumes, suitably |

|| indexed. Four copies thereof shall be filed with the v
Il appendix: and one copy. shall be served on counsel ]
|| for each party separatel 'represented The transcnpt
[ of a proceedmg befor¢an administrative agency,
'board, commission or officer used in an action in

fl the district court shall be regarded as an exh1b1t for

| the purpose of th15 subd1v151on; —

|©

Reproductlon of Exhibits. Exhibits des1gnated
for inclusion in the appendix may be
reproduced in a separate volume, or volumes,
suitably indexed. Four copies must be filed

with the appendix, and one copy must be served |

on counsel for each separately represented
party If a transcript of a proceedmg before an
administrative agency, board, commission; or -
omcer was used in a district-court action and
has béen designated for inclusion in the
appendix, the transcript must be placed in the
append1x as.an exhibit.

i

f

| ®

Appeal on the Ongmal Record Without an
Appendlx. The court may, either by rule for .
all cases or classes of cases or.by 4 order ina.
partlcul  case, dlspense w1th the appendix and
permit an appeal to proceed on the. original .
record with any copies of the record, or
relevant parts, that the court may order the
parties to file.
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M,(“Zornmittee Note - | “ ’\‘K

The language and organrzatron of the rule are amended to make the rule more easﬂy understood. ‘In
~.addition to changes made to improve the understandmg, the Advisory Committee has changed language
-to make style and terminology consistent throughout the appellate rules. These changes are intended to

be stylistic only. \

- Subdivision (a). Paragraph (a)(3) is amended so that itis cons15tent with Rule 31 (b). An unrepresented party
proceeding in forma paupens is only requrred to file 4 copies ¢ of the appendrx rather than 10. :
Subdivision (). When a deferred appendtx is used a brref m . st make reference to the ongtnal record
‘rather than to the appendix because it does" ‘not exist when thé briefs are prepared. Unless a party later files'
an amended brief with direct references to the pages of the appendix (as provided in ‘'subparagraph:
(c)(2)(B)), the material in the appendix must indicate the pages of the original record from which it was,
drawn so that a reader of the brief can make meamngful use of the appendix.. The instructions in’ the.
current rule for cross-referencing the appendix materials to the orrgmal record are unclear The languageL
in paragraph (c)(2) has been amended to try to clanfy the procedure R ", .
Subdivision (d). In recogmtton of the fact that use of a typeset appendlx is exceedmgly tdre in the courts
of appeals, the last sentence — permitting a question and answer (as from a transcript) to be ina smgle

paragraph — has been omrtted

Rule 31. Filing and Service of a Brief Rule 31. Serving and Filing Briefs
() Time for serving and filing briefs. — The (a) Time to Serve and File a Brief.
appellant shall serve and file a brief within 40 days : - : ‘ ’
after the date on which the record is filed. The (1) The appellant must serve and file a brief
appellee shall serve and file a brief within 30 days within 40 days after the record is filed. The
after service of the brief of the appellant. The appellee must serve and file a brief within
appellant may serve and file a reply brief within 14 30 days after the appellant's brief is served.
days after service of the brief of the appellee, but, - The appellant may serve and file a reply
except for good cause shown, a reply brief must be brief within 14 days after service:of the
filed at least 3 days before argument. If a court of - appellee's brief but a reply brief must be
appeals is prepared to consider cases on the merits filed at least 3 days before argument, unless
promptly after briefs are filed, and its practice is to the court, for good cause, allows a later
do so, it may shorten the periods prescribed above ﬁhng l S
for serving and filing briefs, either by rule for all v i
cases or for classes of cases, or by order for specific 2 A court of appeals that routmely considers
cases. : ‘ ~ cases on the merits promptly after the . .
- briefs are filed may shorten the time to
serve and file briefs, either by local rule or
by order in a particular case. ||
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Twenty-five copies of each brief must be filed with
the clerk, and two copies must be served on counsel
for each party separately represented unless the '
court requires the filing or service of a different
number by local rule or by order in a particular
case. If a party is allowed to file typewritten ribbon
and carbon copies of the brref the orrgmal and three
legible copies must be filed with the clerk, and one
‘copy must be served on counsel for each party

| separately represented a B g e

(b) Number of Copies to Be Filed and Served. — -

(b) Number of Copies. Twenty-five copies of
each brief must be filed with the clerk and 2
copres must be served on counsel for each
separately represented party.. An unrepresented
party proceedmg in forma pauperis must file 4
legible copies with the clerk, and one copy must
be served on counsel for each separately
represented party “The court may by local rule

or By order in a particular'case require the
ﬁhng or service of a different number.
T S R L T

[ H .

©) Consequence lof farlure tto file brrefs — ‘If an

provrded by this rule ot within :
extended;; an appellee may move for drsrnlssal of the |
appeal. Ifan appellee fails. to file a brief;] Jthe '
appellee will not be heard at oral argument except

by perrmssron of: thercourt* IR RN

| © Consequence of Fallure to F]le If an

‘ ap llant fails to file;a brref w1thm the time
‘ 1ded by th1s rule pnwnhm an extended

‘‘‘‘‘

Committee Note

The language and orgamzanon of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understandmg, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only; a substantive change is recommended however in subdivision (b).

Subdmsron (a). Paragraph (a)(2) explicitly authonzes a court of appeals to shorten a briefing schedule
if the court routinely considers cases on the merits promptly after the briefs are filed. Extensions of the
bneﬁng schedule, by order, are permitted under the; ,Lgeneral prov1s10ns of Rule 26(b).

Subd1v1s1on (b) The current rule says that a party who is penmtted to ﬁle "typewntten ribbon and -
carbon copies of the brief" need only file an or1g1nal and three copies of the brief. The quoted language,
in conjunction. with current rule 24(c), means that a party allowed to proceed in forma pauperis need not
file 25 copies of the brief. Two changes are suggested in this subdivision. First, it is anachronistic to refer -
to a party who is allowed to file a typewritten brref as if that would distinguish the party from all other -
parties; any party is permitted to file a typewritten brref The amended rule states directly that it applies
to a party permitted to proceed in forma pauperis. Second the amended rule does not generally permit
parties who are 1epresented by counsel to file the lesser number of briefs. Inexpensive methods of copying
are generally available. Unless it would impose hardshrp, in which case a motion to file a lesser number
should be filed, a represented party must file the usual number of briefs.
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Rule 32. Form of briefs, the appendix and other
| papers ‘

Rule 32. Form of Briefs, Appendices,
and Other Papers

%"ll
“
|
i

(a) Form of briefs and the appendix.:— Briefs and

appendices may be produced by standard
typographlc prmtmg or by any duplicating or
. copying process which produces a clear black image .
| on white paper. Carbon copies of briefs and
1l appendices may not be submitted without
|| permission of the court except in behalf of parties«

‘allowed to proceed in forma pauperis. All printed

‘| matter must appear in at least 11 point type on

'opaque, unglazed paper. Briefs and appendices

inches ‘and' type matter 4 1/6 by 7 1/6 inches. Those

: produced by any other process shall be bound in
§ ‘volumes having pages not exceedmg 8 2 by 11
Ainches and type matter not. exceedmg 6%by9k
‘J inches, with double spacmg between each line of
‘| text. In patent cases the pages of briefs and

‘[ appendices may be of such size as is necessary to
[l utilize copies of patent: documents 'Copies of the
reporter § transcript and other ‘papers reproduced in
?} {2 manner authorized by!this rule may be inserted in
: }ithej appendix; such pages may be informally

‘renumbered if necessary.

f

produced by the standard typographlc process shall
Jfbe bound in volumes havmg pages 6 1/8 by 9 1/4

!

| @) Form of a Brief. -
(1) Reproduction.

' "(A) A brief may be reproduced by any
process that yields a clear black image

kRO ‘f;:f?«ié on light paper. The paper must be

opaque and unglazed. Only one side of
the paper may be used. '

(B) Text must be reproduced with a. clarlty l
that equals or exceeds the output ofa
laser printer. - L

(C) Photographs, illustrations, and tables
may be reproduced by any method that |
results in a good copy of the original; a{}
glossy finish is acceptable if the
original is glossy.
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[ (5) the name

i curiae, green; that of any reply brief, gray. The

ll agency, or board below, (4) the title of the ‘
Brief for: Appellant Appendix); and

If briefs are produced by commetcial printing or
duplicating firms, or, if produced otherwise and the
covers to be described are available, the cover of
the brief of the appellant should be blue; that of the
appellee, red; that of an intervenor or amicus. ‘

‘cover of the appendix, if separately printed, should
be white. The front covers of the briefs and of
appendices, if: separately printed;, shall contain: (1)
the name of the court and the number of the case;
(2) the t1tle of the case: (see Rule 12(a)) (3) the
nature of the proceedmg in: the court (e g., Appeal;
Petition for Review), and the name.of. the court,

‘document: (e g

dresses of punsel representmg

Pn (] '
the party on whose behalf the document is filed.

(2) Cover.. Except for filings by . ‘

- unrepresented parties, the cover of the
appellant’s brief must be blue; the ‘
appellee’s,. red; an intervenor’s or amicus
curiae’s, green; and any reply brief, gray.
The front cover of a brief must contain: .

(A) the number of the case centered at the B
top; :

(B) thenan‘w of the court" .

© the trtle of the case (see Rule 12(a))

(D) the nature of the proceedmg g, h
Appeal, Petition for Review) and the ,‘%fa;:

. name of the court,. agency, or board
below; u

(E) the title of the brief, identifying the .
. party. or parties for Whom the bnef is ¥
filed; and = |

® the name, ofﬁce address and telephone
number of counsel representmg the
party for whom.the brief is filed.

b
§

- e e e
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“)

Binding. The brief must be bound in any
manner that is secure, does not obscure the
text, and permits the brief to lie reasonably
flat when open.

Paper Size, Line Spacing, and

Margins. The brief must be on 8 2 by
11 inch paper. The text must be double-
spaced, but quotations more than 2 lines
long may be indented and single-spaced.

. Headings and footnotes may be single-

&)

(6)

spaced. Margins must be at least one
inch on all four sides. Page numbers
may be placed in the margins, but no text
may appear there.

Typeface. Either a proportionally spaced
or a monospaced face may be used.

(A) A proportionally spaced face must
include serifs, but sans-serif type may |
be used in headings and captions. A |
proportionally spaced face must be 14- ||
point or larger.

(B) A monospaced face may not contain
more than 10 % characters per inch.

Type Styles. A brief must be set in a
plain, roman style, although italics or
boldface may be used for emphasis. Case
names must be italicized or underlined.
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" (7) Length.

(A) Page limitation. A principal brief
may not exceed 30 pages, or a reply

brief 15 pages, unless it complies with -

Rule 32(a)(7)(B) and (C).
(B) Type-volume limitation.

(i) A principal brief is acceptable if:

« it contains no more than 14,000

words; or

« it uses a monospaced face and
contains no more than 1,300
lines of text.

(ii) A reply brief is acceptable if it
contains no more than half of the
type volume specified in Rule

32@)(N(B)).

(iii) Headings, footnotes, and
quotations count toward the word
and line limitations. The
corporate disclosure statement,
table of contents, table of

citations, statement with respect to

oral argument, any addendum
containing statutes, rules or

regulations, and any certificates of

counsel do not count toward the
limitation. '

b
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(C) Certificate of compliance. A brief

o submitted under Rule 32(a)(7)(B)
must include a certificate by the

* attorney, or an unrepresented party,

that the brief complies with the type-.
volume limitation. The person
preparing the certificate may rely on
the word or line count of the word-
processing system used to prepare
the brief. The: certificate must state
either: : R

(i) the number of words in the brief;
or “

(ii) the number of lines of monospaced.
type in the brief. ]

| (b) Form of an Appendix. An appendix must
comply with Rule 32(a)(1), (2), (3), and (4),
with the following exceptions:

(1) The cover of a separately bound appendix
must be white.

(2) An appendix may include a legible f
photocopy of any document found in the
record or of a printed judicial or agency
decision.

(3) 'When necessary to facilitate inclusion of
odd-sized documents such as technical
" drawings, an appendix may be a size other
than 8 % by 11 inches, and need not lie
reasonably flat when opened.
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(b) Form of other papers. — Petitions for
rehearing shall be produced in a manner prescribed
by subdivision (a). Motions and other papers may
be produced in like manner, or they may be

typewritten upon opaque, unglazed paper 8 %2 by 11

inches in size. Lines of typewritten text shall be

double spaced. Consecutive sheets shall be attached

at the left margin. Carbon copies inay be used for
filing and service if they are legible.
‘A motion or other. paper addressed to the court

shall contain a captlon settmg forth the name of the

court, the title of the case, the file number, and a
‘brief descriptive title;indicating the purpose of the
paper.

(c) Form of Other Papers.

(1) Motion. The form of a motion is governed |
by Rule 27(d).

(2) Other Papers. Any other paper, including
a petition for rehearing and a petition for
rehearing en‘banc, and any response to
such a petition, must be reproduced in the ||
manner prescribed by Rule 32(a), with the
following exceptions: }

(A) a cover is not necessary if the caption |
and signature page of the paper
together contain the information
required by Rule 32(a)(2); and

(B) Rule 32(a)(7) does not apply.

| (@ Local Variation. Every court of appeals must |
i accept documents that comply with the form |||
requirements of this rule. By local rule or .
order in a particular case a court of appeals may ‘
accept documents that do not meet all of the |
form requirements of this rule.

Comﬁﬁee Note

In addition to amending Rule 32 to conform Lto uniform drafting standards, several substantive I
amendments are recommended. The Advisory Commmee had been working on substantive amendments |
to Rule 32 for some time prior to completion of thl}; larger project. In fact, earlier versions of proposed

amendments to Rule 32 have been previously puﬁhshed Rather than publish the Rule 32 proposed I}i

amendments separately, they have been made a part ‘of this packet. ’

Subdivision (a). Form of a Brief.

Paragraph (a)(1). Reproduction.

| S,

LA

The rule permits the use of "light" paper, not just "white" paper. Cream and buff colored paper,
including recycled paper, are acceptable. The rule permits printing on only one side of the paper. Although
some argue that paper could be saved by allowing double-sided printing, others argue that in order to
preserve legibility a heavier weight paper would be needed, resulting in little, if any, paper saving. In
addition, the blank sides of a brief are commonly uséd by judges and their clerks for making notes about
the case.

Page 105



3

1 1 1 i

1 ™ M

3

i

1 1 7

71 71

3 1y

Because photocopying is inexpensive and widely available and because use of carbon paper is now very
rare, all references to the use of carbon copies have been deleted. \

The rule requires that the text be reproduced with a clarity that equals or exceeds the output of a laser
printer. That means that the method used must have a print resolution of 300 dots per inch (dpi) or more.
This will ensure the legibility of the brief. A brief produced by a typewriter or a daisy wheel printer, as
well as one produced by a laser printer, has a print resolution of 300 dpi or more. But a brief produced by
a dot-matrix printer, fax machine, or portable printer that uses heat or dye transfer methods does not. Some
ink jet printers are 300 dpi or more, but some are 216 dp1 and would not be sufficient.

Photographs, ﬂlustrations, and tables may be reproduced by any method that results 111 a good copy.

. Paragraph (a)(2). Cover.

The rule requires that the number of the case be centered at the top of the front cover of a brief. This will
aid in identification of the brief. The idea was drawn from a local rule. The rule also requires that the title
of the brief identify the party or parties on whose behalf the brief is filed. When there are multiple
appellants or appellees, the information is necessary to the court. If, however, the brief is filed on behalf
of all appellants or appellees, it may so indicate. Further, it may be possible to identify the class of parties
on whose behalf the brief is filed. Otherwise, it may-be necessary to name each party. The rule also
requires that attorneys' telephone numbers appear on the front cover of a brief or appendix.

~ Paragraph (a)(3). Binding.

The rule requires a brief to be bound in any manner that is secure, does not obscure the text, and that
permits the brief to lie reasonably flat when open. Many judges and most court employees do much of their
work at computer keyboards and a brief that lies flat when open is significantly more convenient. One
circuit a]ready has such a requ1rement and another states a preference for it. While a sp1ral binding would
comply with this requirement, it is not intended to be the exclusive method of binding. -Stapling a brief
at the upper left-hand corner also satisfies this requlrement as long as itis suff1c1ent1y secure.

Paragraph (a)(4). Paper Size, Line Spacmg, and Margms
The provisions for pamphlet-size briefs are deleted because their use is so rare. If a circuit wishes to
authorize their use, it has authority to do so under subdivision (d) of this rule.

Paragraph (a)(5). Typeface. ‘

This paragraph and the next one, governing type style, are new. The existing rule simply states that a
brief produced by the standard typographic process must be printed in at least 11 point type, or if produced
in any other manner, the lines of text must be double spaced. Today few briefs are produced by
commercial printers or by typewriters; most are produced on and printed by computer. The availability of
computer fonts in a variety of sizes and styles has given rise to local rules limiting type styles. The
Advisory Committee believes that some standards are needed both to ensure that all litigants have an equal
opportunity to present their material and to ensure that the briefs are easily legible.

“ ‘With regard to typeface there are two options; proportionally-spaced tYpeface or monospaced typeface.

A~propomona11y-spaced typeface gives a different amount of horizontal space to charaoters depending
'upon the width of the character. A capital "M" is given more horizontal space than a lower case "i." The
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rule requires that a proportionally-spaced typeface have serifs. Serifs are small horizontal or vertical
strokes at the ends of the lines that make up the letters and numbers. Studies have shown that long
passages of serif type are easier to read and comprehend than long passsages of sans-serif type. . The rule
accordingly limits the principal sections of submissions to serif type, although sans-serif type may be used
in‘’headings and captions. This is the same approach magazmes newspapers, and commercial printers take.

Look at a professionally printed brief; you will find sans-serif type confined to captions, if it is used at all.

The next line shows two characters enlarged for detaﬂ The ﬁrst has senfs the second does not ‘

So that the type is easily leg1b1e the rule requ1res a m1n1mum type s1ze of 14 pomts for proportlonally-
spaced typeface.. . . < ;

A monospaced typeface is one in which all characters have the same advance width. That means that
each character is given the same horizontal space on the line. A wide letter such as a capital "M" and a
narrow letter such as a lower case "i" are given the same space. Most typewriters produce mono-spaced
type, and most computers also can do S0 using fonts with‘ names‘ such as “Courier.”‘ a

This sentence is in a proportlonally spaced font as you can see, the m and i have d1fferent
widths.

This sentence is in a monospaced font; as you can see, the m
and i have the same width. L )

The rule requires use of a monospaced typeface that produces no more than 10%2 characters per inch. A
standard typewriter with pica type produces a monospaced typeface with 10 characters per inch (cpi). That
is the ideal monospaced typeface. The rule permits up to 10%2 cpi because some computer software
programs contain monospaced fonts that purport to produce 10 cpi but that in fact produce slightly more
than 10 cpi. In order to avoid the need to reprint a brief produced in good faith reliance upon such a
program, the rule permits a bit of leeway. A monospaced typeface with no more than 10 cpi is preferred.

Paragraph (a)(6). Type Styles.
The rule requires use of plain roman, that is not italic or script, type. Italics and boldface may be used
for emphas1s Italicizing case names is preferred but underhmng may be used

Paragraph (a)(7). Type-Volume Limitation. - : ’

Subparagraph (a)(7)(A) contains a safe-harbor provision. A pr1nc1pa1 bnef that does not exceed 30 pages
complies with the type-volume limitation without further question or certification. A reply brief that does
not exceed 15 pages is similarly treated. The current limit is 50 pages but that limit was established when
most briefs were produced on typewriters. The widespread use of personal computers has made a
multitude of printing options available to practitioners. Use of a proportional typeface alone can greatly
increase the amount of material per page as compared with use of a monospaced typeface. Even though
the rule requires use of 14-point proportional type, there is great variation in the x-height of different 14-
point typefaces. Selection of a typeface with a small x-height increases the amount of text per page.
Computers also make possible fine gradations in spacing between lines and tight tracking between letters
and words. All of this, and more, have made the 50 page limit virtually meaningless. Establishing a safe-
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harbor of 50 pages would permit a person who makes use of the multitude of printing "tricks" available
with most personal computers to file a brief far longer than the "old" 50-page brief. Therefore, as to those
briefs not subject to any other volume control than a page limit, a 30 page limit is imposed.

The limits in subparagraph (B) approximate the current 50-page limit and compliance with them is easy
even for a person without a personal computer. The aim of these provisions is to create a level playing
field. The rule gives every party an equal opportunity to make arguments, without permitting those with
the best in-house typesetting an opportunity to expand their submissions. .

. The length can be determined either by counting words or lines. That is fhe length of a brief is
determmed not by the number of pages but by the number of words or lines in the brief. This gives every
party the same opportunity to present an argument without regard to the typeface used and eliminates any

* incentive to use footnotes or typographical "tricks" to squeeze more material onto a page.

The word counting method can be used with any typeface.

A monospaced brief can meet the volume limitation by using the word or a line count. If the line
counting method is used, the number of lines may not exceed 1,300 — 26 lines per page in a 50 page brief.
The number of lines is easily counted manually. Line counting is not sufficient if a proportionally spaced
typeface is used, because the amount of material per line can vary widely.

A brief using the type-volume limitations in subparagraph (B) must include a certificate by the attorney,
or party proceeding pro se, that the brief complies with the limitation. The rule permits the person
preparing the certification to rely upon the word or line count of the word-processing system used to
prepare the brief.

Currently, Rule 28(g) governs the length of a brief. Rule 28(g) begins with the words "[e]xcept by
permission of the court," signalling that a party may file a motion to exceed the limits established in the
rule. The absence of similar language in Rule 32 does not mean that the Advisory Committee intends to
prohibit motions to deviate from the requirements of the rule. The Advisory Committee does not believe
that any such language is needed to authorize such a motion.

Subdivision (b). Form of an Appendix.

The provisions governing the form of a brief generally apply to an appendix. The rule recognizes, however,
that an appendix is usually produced by photocopymg existing documents. The rule requires that the
photocopies be legible.

The rule permits inclusion not only of documents from the record but also copies of a printed judicial or
agency decision. If a decision that is part of the record in the case has been published, it is helpful to provide
a copy of the published decision in place of a copy of the decision from the record.

Subdivision (c). Form of Other Papers.

The old rule required a petition for rehearing to be produced in the same manner as a brief or appendix.
The new rule also requires that a petition for rehearing en banc and a response to either a petition for panel
rehearing or a petition for rehearing en banc be prepared in the same manner. But the length limitations
of paragraph (a)(7) do not apply to those documents and a cover is not required if all the information
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needed by the court to properly 1dent1fy the document and the partles is included in the capt10n or signature
page. : :

Existing subdivision (b) states that other papers may be produced in like manner, or "they may be
typewritten upon opaque, unglazed paper 82 by 11 inches in size." The quoted language is deleted but
that method of preparing documents is not ehmmated because (a)(S)(B) permits use of standard ‘pica
type. The only change is that the new rule now spe01f1es margms for typewntten documents. .

Subdivision (d) Local Vanatlon

A brief that complies with the national rule should be acceptable in every court. Local rules may move
in one direction only; they may authorize noncompliance with certain of the national norms. For example,
a court that wishes to do so may authorize printing of briefs on both sides of the paper, or the use of smaller
type size or sans-serif proportional type. .A local rule may not, however, impose requirements that are not
in the national rule.
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'l Rule 33. Appeal Conferences

Rule 33. Appeal Conferences

I appropriate cases the parties, to participate in one or

| in the disposition of the proceedings, including the

‘|| settlement. A conference may be conducted in person .
|l or by telephone and be presided over by a judge or
|l other person designated by the court for that purpose.

|| consult with their clients and obtain as much
|| authority as feasible to settle the case. As a result of a

.|| the course of the proceedings or implementing any
.|| settlement agreement.

The court may direct the attorneys, and in

more conferences to address any matter that may aid

simplification of the issues and the possibility of

Before a settlement conference, attorneys must

conference, the court may enter an order controlling

{ appropriate, the parties — to participate in one or

| simplifying the issues-and discussing settlement. A

‘| preside over the conference, which may be conducted

| conference, enter an order controlling the course of -
| the proceedings or implementing any settlement
‘| agreement. B

. The court may direct the attorneys — and, when

more conferences to address any matter that may aid
in disposing of the proceedings, including .

judge or other person designated by the court may

in person or by telephone. Before a settlement. .

conference, the attorneys must consult with their
clients and obtain as much authority as feasible to
settle the case. The court may, as a result of the

Comnﬁﬁee Note

The language of the rule is amended to make the rule more easily understood; In addition to ¢hanges
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 34. Oral argument

| Rule 34. Oral Argum;;t * “

(a) In general; local rule. — Oral argument shall be
allowed in all cases unless pursuant to'local rule a .
panel of three judges, after examination of the briefs
and record, shall be unanimously of the opinion that
oral argument is not needed. Any such local rule shall ’
M provide any party with an opportunity to file a
statément setting forth the reasons why oral: argument ‘
should be heard. A general statement of the criteria iR f
employed in the administration. of such, locakmle .. .
|| shall be published inyor: w1th the rule and such‘cntena |
| shall conform, substantially. to.the following " }i, [
Jj minimum standard TTRR ‘ml,::;u

Oral *argument will be'; allowed unless "

(1) the appeal is fnvolous or

t,
I

(2) the drspnsﬂrve issue or set of i issues has been il

i L7

recenﬂy : uthontatrvely decrded or
(3) the'facts and legal arguments are adequately
presented in the bnefs and record and the decisional

(a) In General

(1) Party’s Statement. Any party may f11e, ora
court may require by local rule, a ‘statement -

“ b explamrng why oral argument should or.: .. |

: need not, be perrmtted
(2) Standards Oral argument must be allowed :
in every case unless a panel of three judges ;“ |
who have examined the briefs and record
~unanimously agrees that.oral argument is | ;;f
unnecessary for any of the following ..
Teasons: e :

(A) the appeal is frivolque;

(B) the dispositive issue or issues have
been authoritatively decided; or

the facts and legal arguments are
adequately presented in the briefs and
record, and the decisional process
would not be significantly aided by
oral argument.

©)

(b) Notice of argument; postponement. — The
clerk shall advise all parties whether oral argument is |
to be heard, and if so, of the time and place therefor,
and the time to be allowed each side. A request for
postponement of the argument or for allowance of
additional time must be made by motion filed
reasonably in advance of the date fixed for hearing.

(b) Notice of Argument; Postponement. The clerk
must advise all parties whether oral argument
will be scheduled, and, if so, the date, time, and
place for it, and the time allowed for each side.
A motion to postpone the argument or to allow
longer argument must be filed reasonably in
advance of the hearing date.

(¢c) Order and Content of Argument.- The appellant
is entitled to open and conclude the argument.
Counsel may not read at length from briefs, records,

or authorities.

(¢) Order and Contents of Argument. The
appellant opens and concludes the argument.
Counsel must not read at length from briefs,

records, or authorities.
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(d) Cross and separate appeals. — A €ross or -

separate appeal shall be argued with the initial appeal |

at a single argument, unless the court otherwise
directs. If a case involves a cross appeal, the party
who first files a notice of -appeal, or in the event that -
the notices are filed on the same day the plaintiff in
the proceeding below, shall be deemed the appellant
for the purpose of this rule unless the parties
otherwise agree or the court otherwise directs. If
separate appellants support the same argument, care
shall be taken to avoid duplication of argument

(d)

‘ duphcat1ve argumient.

Cross-Appeals and Separate Appeals. If there
is a cross-appeal, Rule 28(h) determines which
party is the appellant and which is the appellee
for purposes of oral argument. Unless the court
directs otherwise, a cross-appeal or separate
appeal must be argued when the initial appeal is .
argued. Separate parties should avoid

(e) Non—appearance of parties. — If the appe]lee fails |

to appear to present argument, the court will hear
argument on behalf of the appellant, if present. If the

appellant fails to appear, the court may hear argument

on behalf of the appellee if present. If neither party

|| appears, the case will be decided on the briefs unless
: the court shall* otherwrse order |

(e)

fails to appear for argument, the court must hear
appellant's argument. If the appellant fails to
appear for argument, the court may hear the
appellees argument. If neither party. appears, the
case will be decided on the briefs, unless the

. court orders otherw1se

Nonappearance of a Party.  If the appellee .

(f) Submrssmn on bmefs — By agreement of the

: partres a case may be submrtted for, decrsron on the

| briets, but the court may dlrect that the case be

Eargued i

I
1
|
|

;(f)

submrt a case for, d“ ( 1s10n on the briefs, but the

PIRIEIE
court may d1rectm _Rat the case be argued

Submlssmn on Bnefs The partres may agree to - Il

! UJ

(g) Use of physrcal exh1b1ts at argument;
removal If physrcal*exhlblts ,other than documents
are to be used at the. argument counsel shall arrange
th have them placed in the court room before the

.court convenes on the daté of the argument ‘After the
argument counsel shall ‘cause the exhibits to be

t removed from. the court room unless the court

aotherw1se directs. If exhrbrts dre not reclaimed by

ffby the clerk, they sha]l be' destroyed or otherwise

"drsposed of as the clerk shall think best.

icounsel within a reasonable timie after notlce is given |

|

4

(g)

Removal. Counsel untendmg to use physical
exhrblts other than documents ati 'the argument -
must arrangg to place them in thé ‘Courtroom on |
the day of the argument before the court - |
convenes. After the argument, counsel must ‘
remove the exhibits from the courtroom, unless |
the court directs otherwrse The clerk may
destroy or d1spose of the exhibits if counsel does |
not reclaim them W1th1n a reasonable time after |

Use of Physrcal Exhlblts at Argument
the clerk gives notl\ce to remove them.

Committee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed 1anguage to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
Substantive changes are recommended in subdivision (a).
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Subdivision (a). Currently subdivision (a) says that oral argument must be permitted unless, applying
alocal rule, a panel of three judges unanimously agrees that oral argument is not necessary. Rule 34 then

outlines the criteria to be used to determine whether oral argument is needed and requires any local rule

to "conform substantially” to the "minimum standard[s]" established in the national rule. The amendments

omit the local rule requirement and make the criteria apphcable by force of the national rule The local rule

is an, unnecessary instrument.

Paragraph (a)(2) states that one reason for decrdmg that oral argument is unnecessary is that theA\ i

dispositive issue has been authontatwely decided. The amended language no longer states that the issue

must have been ' recently" decided. The Advisory Commrttee does not mtend any. substantrve change but ‘ "

thinks that the use of "recently" may be m1s1ead1ng

e

Subdmsmn (d) A cross-reference to Rule 28(h) has been subsntuted for a reiteration of the provrsrons,

of Rule 28(h) B Lt

l

s ! ’ . - !
| | ! ! _ | I

» Rule 35, Deteﬁninationof ‘ Ca'fusesj by the Courtin q Rule 35' | En Banc Determination .

Banc

0 . . T
H il > . ‘ ‘h’

S s

(a) When heanng or reheanng inbancwillbe . || (a)
ordered. — A majonty of the circuit judges who are |

in regular actrve service may order that an appeal or
other proceeding be heard or reheard by the court of
appeals in banc. Such a hearing or rehearing is not
favored and ordinarily will not be ordered except (1)
when consideration by the full court is necessary. to
secure or mamtam unrfonmty of its decisions, or (2)
when the proceedmg involves a question of
exceptlonal 1mportance Neroy

i

A e

e

are in regular active service may order that an ° gJ
appeal or other proceeding be heard or reheard ;
by the court of appeals en banc. An enbanc - '
hearmg or rehearing is not favored and ordmarrly
will not be ordered unless:,
S . \ ‘ '
(1) en banc consrderatron is necessary to secure
, or mamtam umfonmty of the court’s [
 decisions; or . .

(2) the proceeding involves a question of ,
exceptional importance.
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(b) Suggestion of a party for hearing or rehearing
in banc. — A party may suggest the appropriateness
of a hearing or rehearing in banc. No response shall
be filed unless the court shall so order. The clerk
shall transmit any such suggestion to the members
of the panel and the judges of the court who are in
regular active service but a vote need not be taken
to determine whether the cause shall be heard or
reheard in banc unless a judge in regular active
service or a judge who was a member of the panel
that rendered a decision sought to be reheard
requests a vote on such a suggestion made by a

party.

4]

(b) Petititm for Hearing or Rehearing En Banc.
A party may petltlon fora heanng or rehearing
en banc. : :

. I 5
(1) The petition must begin with a statement
that either'

(A) the panel dec1s1on conﬂlcts w1th a

decision of the United States Supreme
.Court or of the court to which the

« petition is.addressed (with citation to

- the,conflicting case or.cases) and
consideration by the full court is
therefore necessary to secure and

* maintain umformlty of the coutt’s
dec1s1ons or ‘

®B) the‘ proceedmg involves one or more
questions of exceptional importance,
each of which must be concisely stated;
for example, a petition may assert that
a proceeding presents a question of
exceptional importance if it involves an’
issue on which the panel decision
conflicts with the authoritative
decisions of every other United States
Court of Appeals that has addressed
the issue.

(2) Except by the court’s permission, a petition
for an en banc hearing or rehearing must
not exceed 15 pages, excluding material not
counted under Rule 32.

(3) For purposes of the page limit in rule
35(b)(2), if a party files both a petition for
panel rehearing and a petition for rehearing
en banc, they are considered a single

- document even if they are filed separately,
unless separate filing is required by local
rule.
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(c) Time for suggestion of a party for hearing or
rehearing in banc; suggestion does not stay
mandate. — If a party desires to suggest that an
appeal be heard initially in banc, the suggestion must
be made by the date on which the appellee’s’brief is
filed. A suggestion for a rehearing in-banc must be
made within the time prescribed by Rule 40 for filing

|t a petition for reheating, whether the suggestion is

made in such a petition or otherwise: The pendency
.of such a suggestion whether or notincluded in a
petition for rehearing shall mot affect the finality of
the judgment of the.court of appealsl or stay the
‘1ssuance of the ‘mandate. i 1o

\
ol T T
W e !

(¢) Time to Petition for Hearing or Rehearing En
.- Banc. A petition that an appeal be heard
‘i initially en banc must be filed by the date when.
the appellee’s brief is due. ' A petition fora = . .
- rehearing en banc.must be filed within the tlme
prescribed by. Rule 40 for ﬁhng a petltlon for '
. rehearmg X ‘

(d) Number of Cop1es — The number of copies

|| that must be filed may be prescnbed by Jocal rule and

may be altered by, order in a particular case.

filed must be prescribed by local rule and may be ‘
altered by order in a particular case. t
(e) Response. No response may be filed to a
petition for an en banc consideration unless the
| court orders a response.

(f) Call for a Vote. A vote need not be taken to
determine whether the case will be heard or
: reheard en banc unless a judge calls for a vote.

i
B

Comnﬁtiee Note

The language and organization of the rule are amended to make the rule more easily understood. In addition

 to changes made to improve the understanding, the Adv1sory Committee has changed language to make style and
 terminology consistent throughout the appellate rules - These changes are intended to be stylistic only.

h

Several substantive changes are reco’mmended in this rule, however.

~ One of the purposes of the substantive amendments is to treat a request for a rehearing en banc like a pet1t10n
; for panel rehearing so that a request for a rehearing én banc will suspend the finality of the court of appeals’

- judgment and delay the runmng of the penod for filing ; fa petition for writ of certiorari. Companion amendments
. are made to Rule 41. ;d :
“ )

. Subdivision (a). The title of this subdivision is cﬂanged from “When hearing or rehearing in banc will be
ordered” to “When Hearing or Rehearing En Banc May Be Ordered.” The change emphasizes the discretion a

court has with regard to granting en banc review.
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- Subdivision (b). The term “petition” for rehearing en banc is substituted for the term <‘suggestion” for

- rehearing en banc. - The terminology change reflects the Committee’s intent to treat similarly a petition for panel
. rehearing and a request for a rehearing en banc. The terminology change also delays the running of the time for
- filing a petition for a writ of certiorari because Sup. Ct. R. 13.3 says

if a petition for rebearing is timely filed in the lower bourt by any party, the time to file the
petition for a writ of certiorari for all parties. - .runs from the date of the denial of the petition for
rehearing or, if the petition for rehearing is granted, the subsequent entry of judgment.

The amendments also require each petition for en banc consideration to begin with a statement concisely
demonstrating that the case meets the usual criteria for en banc consideration. It is the Committee’s hope that
requiring such a statement will cause the drafter of a petition to focus on the narrow grounds that support en banc
consideration and to realize that a petition should not be filed unless the case meets those rigid standards.

Intercircuit conflict is cited as one reason for asserting that a proceeding involves a question of “exceptional
importance.” Intercircuit conflicts create problems. When the circuits construe the same federal law differently,
parties’ rights and duties depend upon where a case is litigated. Given the increase in the number of cases decided
by the federal courts and the limitation on the number of cases the Supreme Court can hear, conflicts between the
circuits may remain unresolved by the Supreme Court for an extended period of time.  The existence of an
intercircuit conflict often generates additional litigation in the other circuits as well as in the circuits that are
already in conflict. Although an en banc proceeding will not necessarily prevent intercircuit conflicts, an en banc
proceeding provides a safeguard against unnecessary intercircuit conflicts. - ‘

Some circuits have had rules or internal operating procedures that recognize a conflict with another circuit as
a legitimate basis for granting a rehearing en banc. .An intercircuit conflict may present a question of “exceptional
importance” because of the costs that intercircuit conflicts impose on the system as a whole, in addition to the
significance of the issues involved. It is not, however, the Committee’s intent to make the granting of a hearing
or rehearing en banc mandatory whenever there is an intercircuit conflict.

The amendment states that “a petition may assert that a proceeding presents a question of exceptional
importance if it involves an issue as to which the panel decision conflicts with the authoritative decisions of every
other United States Court of Appeals that has addressed the issue.” That language contemplates two situations
in which a rehearing en banc may be appropriate. The first is when a panel decision creates a conflict. A panel
decision creates a conflict when it conflicts with the decisions of all other circuits that have considered the issue.
If a panel decision simply joins one side of an already existing conflict, a rehearing en banc ‘may not be as
important because it cannot avoid the conflict. The second situation that may be a strong candidate for a rehearing
en banc is one in which the circuit persists in a conflict created by a pre-existing decision of the same circuit and
no other circuits have joined on that side of the conflict. The amendment states that the conflict must be with an
“authoritative” decision of another circuit. - “Authoritative” is used; rather than “published” because in some
circuits unpublished opinions may be treated as authoritative. :

Counsel are reminded that their duty is fully discharged without filing a petition for rehearing en banc unless

the case meets the rigid standards of subdivision (a) of this rule and even then the granting of a petition is entirely
within the court’s discretion.
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Paragraph (2) of this subdivision establishes a maximum length for a petition. Fifteen pages is the length
currently used in several circuits. Each request for en banc consideration must be studied by every active judge
of the court and is a serious call on limited judicial resources. The extraordinary nature of the issue or the threat
to uniformity of the court’s decision can be established in most cases in less than fifteen pages. A court may
shorten the maximum length on a case by case basis but the rule does not permit a circuit to shorten the length
by local rule. The Committee has retained page limits rather than using word or line counts similar to those in
amended Rule 32 because there has not been a serious enough problem to Justrfy 1mport1ng the word and line- -
count and typeface requirements that are applicable to briefs, 1nto other contexts.. :

Paragraph 3), although similar to (2), is separate because it deals with those instances in which-a party files
both a petrtron for rehearmg en banc under this rule and a petrtron for panel rehearing: under Rule 40. -

To improve the clanty of the rule; the matenal dealmg with f111ng a response toa pet1tron and with voting on
a petrtron have been moved to new subd1v1s1ons (e) and (ﬂ

Subdrvrsron (c). Two changes are made in th1s subd1v1s10n First, the sentence stating that a request for a
rehearing en banc does not affect the finality of the judgment or stay the issuance of the mandate is deleted.
Second, the language permitting a party to include a request for rehearing en banc in a petition for panel rehearing
is deleted. The Committee believes that those circuits that wa.nt to requ1re two separate documents should have
the optronto do so. .. . SR TR B ;'u,;;:w

Subdlwsmn (e) Th1s is a new. subdrvrsron The substance of the subdivision, however was drawn from
former subdrvrsron (b). The only changes are styhstrc no substant1ve changes are intended.

1‘

Subdivision (f).. This is anew subdrvrsron The substance of the subdlvrsron however, was drawn from former

subdivision (b). j e

Because of the d1scretronary nature of the en banc procedure the filing of a suggestion for rehearmg en banc
has not required a vote; a vote is taken only when requested bya judge. Itisnot the Committee’s intent'to change
the discretionary nature of the procedure or to require.a vote on a petition for rehearing en banc. The rule
continues, therefore, to provide that a court is-not obligated to vote on such petitions. It is necessary, however,
that each court develop a procedure for disposing of stch petitions because they will suspend the f1na11ty of the
court’s judgment and toll the time for filing a petltron for certiorari.’ : !

Former subd1v1s1on (b) contained language d1rectmg the clerk to d1stnbute a “suggestion” to certain judges and
indicating which judges may call for a vote. New subdrvrsron (63) does not address those issues because they deal
with internal court procedures. . | : i

Special Note To avoid confusion, the Advrsory Comm1ttee urges the Supreme Court to amend its Rule 13.3
by deleting the last sentence. . ‘
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Rule 36. Entry of judgments
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Rule 36. ~ Entry of Judgment; Notice

The notation of a judgment in the docket
constitutes entry of the judgment. The clerk shall -
prepare, sign and enter the judgment following
receipt of the opinion of the court unless the opinion
directs settlement of the form of the judgment, in

|| which event the clerk shall prepare, sign and enter the
|| judgment following final settlement by the court. If a

Il judgment is rendered without an opinion, the clerk

|l shall prepare, sign and enter the judgment following

‘ instruction from the court. The clerk shall, on the
date judgment is entered, mail to all parties a copy of |
) the opinion, if any, or of the Judgment if no opinion

‘Wwas written, and notice of the date of | entry of the

judgment.

(a) Entry. A judgment is entered when it is noted
on the docket. ‘The clerk must prepare, s1gn and
enter the Judgment

(1) after recelvmg the court's op1n1on — but if
settlement of the judgment's form is
required, after final settlement; or.

(2) if a judgment is rendered without an
opinion, as the court instructs.

| (b) Notice. On the date when judgment is entered,
the clerk must mail to all parties a copy of the
opinion — or the judgment, if no opinion was
written — and a notice of the date when the
. judgment was entered. . .

Conmmmittee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to

be stylistic only.
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Rule 37. Interest on judgments -

| Rule 37.

Interest on Judgment

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to

be stylistic only.

‘Unless otherwise provided by law, if a judgment
for money in a civil case is affirmed, whatever. ..~ .
l interest is allowed by law shall be payable from the
date the judgment was entered in the district court. If .

a judgment is modified or reversed with a direction
|| that a judgment for-money be. entered in the district
|l court, the mandate shall; contain 1nstruct10ns with:

ll respect to allowance ofiinterest. « . ' .. o,

(b)

(a) When the Court Affirms. Unless the law -
provides otherwise, if a money judgment in a

civil case is affirmed, whatever interestis - .

allowed by law is payable from the date when the
drstnct court's Judgment was. entered o
A ‘

When the Court Reverses If the court

modrﬁes or reverses a judgment with a drrectron

that a money judgment be entered in the district.

- court, the niandate must contarn 1nstruct10ns
about the al]owance of interest. , ‘
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Rule 38. Damages and Costs for anolous
Appeals

Rule 38. Frivolous Appeal — Damages i
- and Costs

If a court of appeals determines that an appeal is
frivolous, it may, after a separately filed motion or
notice from the court and reasonable opportunity to
|| respond, award just damages and single or double

| costs to the appellee.

If a court of appeals determines that an appeal is
| frivolous, it may, after a separately filed motion or
notice from the court and reasonable opportunity to

| respond, award just damages and smgle or double

| costs to the appellee.

Committee Noté |

Only the caption of this rule has been amended. The changesu“afe iﬁ’ten"ded to be styli}wstic‘ dﬁly.‘ V - ,

1 Rule 39. Costs

| Rule 39. Costs

(a) To whom allowed. — Except as otherwise

be taxed against the appellant unless otherwise
 agreed by the parties or ordered by the court; if a

?lj appellant unless otherwise ordered; if a judgment is
“ reversed, costs shall be taxed against the appellee

only as ordered by the court.

2 B

provided by law, if an appeal is dismissed, costs shall |
‘| judgment is affirmed, costs shall be taxed against the

|l unless otherwise ordered; if a judgment is affirmed or .
|| reversed in part, or is vacated, costs shall be allowed

| @) ‘Against‘ Whom‘ Asséssed Tﬁe following I‘L‘II\CS‘“ ‘

apply unless the law pr0v1des or the court orders
otherwise: o o

(1) if an appeal is dismissed' costs are taxed
against the appellant unless the parties ,
agree otherwise;

ifa jud;gment is affirmed, costs are taxed
against the appellant;

@)

3)

if a judgment is reversed, costs are taxed

against the appellee;

(4) 'if a judgment is affirmed in part, reversed in -
part, modified, or vacated, costs are taxed
only as the court orders.

(b) Costs for and against the United States. — In
cases involving the United States or an agency or
officer thereof, if an award of costs against the

| United States is authorized by law, costs shall be
awarded in accordance with the provisions of
subdivision (a); otherwise, costs shall not be awarded
for or against the United States. °

‘ (b) Costs For and Against the United States.

Costs for or against the United States, its agency,
or officer will be assessed under Rule 39(a) only
if authorized by law.
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(c) Costs of briefs, appendices, and copies of
records. — By local rule the court of appeals shall fix
the maximum rate at which the cost of printing or .
otherwise producing necessary copies of briefs, -

30(£) shall be taxable. Such rate shall'not be higher

the use of economical methods of printing and;
] copying.

appendices, and copies of records authorized by Rule

than that generally charged for such work in the area '
where the clerk's office islocated and shall. encourage

(c) Costs of Copies. Each court of appeals must, by
local rule, fix the maximum rate for taxing the
cost of producing necessary copies of a brief or
appendix, or copies of records authorized by

‘Rule 30(f). The rate must not exceed that

. generally charged for such work in the area
‘where the clerk's office is located .and should
encourage.economical methods of copying.. .-

U‘

(d) Bill of costs; Ob]eCtIOIlS costs to be inserted in
mandate or added later.

verified bill of costs which the party shall file with

the clerk, with proof of service, within 14 days after
the entry of judgment. Objections to the bill of costs
must be. filed within 10 days of service on the party

agamSt whom costs are to be taxed unless 'the time is 1

extended by the roourt The clerk shall prepare and
cemfy an 1tem1zed statement of costs taxed in'the

issuance of the mandate shall not be delayed for
taxation of costs and if the mandate has been issued
ll before tﬁnal dete‘rmm ation'of costs, the statément, or
lany amendment heredf, shall bé added to the
|l mandate upon. request by the clerk of the court of
| appeals to the clerk of the district court.

IEEREAR TR AT S

" [ , R

court of appeals‘for ingertion in the mandate; but the n

J} (@ Bill of Costs: Objections; Insertion in
— A party who desires such |
costs to be taxed shall state them in an itemized and |

Mandate.

A party who wants costs taxed must —
within 14 days after entry of judgment —
file with the circuit clerk, with proof of
service, an itemized and verified bill of

1)

COsts.

(2) ' Objections must be filed within 10 days
after service of the bill of costs, unless the
court extends the time.

:; (3)  The clerk must prepare and cerufy an

i the mandate, but issuance of the mandate
must not be delayed for taxing costs. If the|
mandate issues before costs are finally
determined, the district clerk must — -
upon the circuit clerk's request — add the -
statement of costs, or any amendment of
it, to the mandate.

; itemized statement of costs for insertion 1nl

!

!

e
T
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(e) Costs on appeal taxable in the district courts. — | (¢) Costs on Appeal Taxable in the District

Costs incurred in the preparation and transmission of Court. The following costs on appeal are

the record, the cost of the reporter's transcript, if ¢ taxable in the district court for the benefit of the
.t necessary for the determination of the appeal, the party entitled to coSts under this rule:
|| premiums paid for cost of supersedeas bonds or other ' :

bonds to preserve rights pending appeal, and the fee (1) the preparation and transmission of the
|| for filing the notice of appeal shall be taxed in the record;

district court as costs of the appeal in favor of the

.|| party entitled to costs under this rule. . (2) the reporter $ transcript, if needed to

determme the appeal

‘ (3) prem1ums paid for a supersedeas bond or
other bond to preserve nghts pendmg
appeal and ‘ ‘

4) the fee for ﬁhng the not1ce of appeal

Comnﬁﬁee Note

The language and organization of the rule are amended to make the rule more easily understood. In

. addition to changes made to improve the understanding, the Advisory Committee has changed language

to make style and terminology consistent throughout the appellate rules. These changes are intended to

be stylistic only. All references to the cost of "printing" have been deleted from subdivision (c) because
commercial printing is so rarely used for preparation of documents filed with a court of appeals.
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Rule 40. Petition for Rehearing -

Rule 40. Petition for Panel Rehearing Il

-(a) Time for 'Filing;‘ Content; Ansyver; Action by,

filed within 14 days after entry of judgment unless

the time is-shortened or enlarged by order or by local

rule. However in all civil cases in wh1ch the United
States or an agency or officer thereof is a party, the
time within which-any. party may seek rehearing shall .

‘ be 45 days after entry of ]udgment unless, the time is

'shortened or enlarged by order. The pet1t10n must

||state with particularity the, points.of law or fact wmch ‘

in the opinion of the petitioner the court has.
overlooked or mlsapprehended and must contam
such argument in support of the pet1t10n as the
1pet1t10ner des1res 10 present Oral argument; in

‘| (@) Time to File; Contents, Answer, Actlon by the
Court if Granted. — A petition for rehearing may be |

Court if Granted.

(1) Tlme Unless the t1me 1s shortened or,,

i extended by order or local rule, a pet1t10n for

.. |-panel rehearmg may be ﬁled w1th1n 14 days
after entry of Judgment But ina c1v1l case, .
if the United States or its ofﬁcer or agency 1s
a party, the time within which any party may,
seek rehearing is 45 days after entry of !
judgment, unless an order shortens or
extends the time.

(2) Contents. The petition must state with
particularity each point of law or fact that
the petitioner believes the court has
overlooked or misapprehended and must
argue in support of the petition. Oral
argument is not permitted.

i
i
4

No answer to a petition for rehearing will be
received unless requested by the court, but a
petition for rehearing will ordinarily not be granted
in the absence of such a request. If a petition for
rehearing is granted, the court may make a final
disposition of the cause without reargument or may
restore it to the calendar for reargument or
resubmission or may make such other orders as are
-deemed appropriate under the circumstances of the
particular case.

(3) Answer. Unless the court requests, no
answer to a petition for panel rehearing is
permitted. But ordinarily rebearing will
not be granted in the absence of such a
request.

(4) Action by the Court. If a petition for
panel rehearing is granted, the court may
do any of the following:

(A) make a final disposition of the case
without reargument;

(B) restore the case to the calendar for
reargument or resubmission; or

(C) issue any other appropriate order.

Page 123

rJ

E,

) =] =

-

1

LS



A

1 1 i

e TR e Y sy SR st TR cannss T s S st

1 i i

1 1

3 i

(b) Form of petition; length. — The petition shall
be in a form prescribed by Rule 32(a), and copies
shall be served and filed as prescribed by Rule 31(b)
for the service and filing of briefs. Except by
permission of the court, or as specified by local rule .
of the court of appeals, a petition for rehearmg shall

not exceed 15 Eages .

(b) Form of Petition; Length. The petition must
‘ comply in form with Rule 32. Copies must be
served and filed as Rule 31 prescribes. Unless
the court permits or a local rule provides
otherwise, a petition for panel rehearing must not
exceed 15 pages.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language -

to make style and termmology consistent throughout the appellate rules These changes are mtended to

be styhstw only.

Rule 41. Issuance of Mandate, Stay of Mandate

[ Rule 41. Mandate: Co‘nten“ts;‘IsSuanee;

1|| denied, the mandate must 1ssue 7 days after entry of
1|/ the order denying the pet1t10n unless the time is

(a) Date of Issuance. — The mandate of the court -

|| must issue 7 days after the expiration of the time for|

filing a petition for rehearing unless such a petition
is filed or the time is shortened or enlarged by

M order, A certified copy of the judgment and a copy 5‘
{of the opinion of the court, if any, and any dlrectlon

as to costs shall constitute the mandate, unless the g
court directs that a formal mandate issue. The i:‘
timely filing. of a petition for rehearing will stay the , ‘

||| mandate until disposition of the petition unless

otherwise ordered by the court. If the petition is

shortened or enlarged by order.

and Effective Date; Stay ©

(a) Contents. Unless the court directs that a_ u
formal mandate issue, the mandate consists of a,
certified copy of the judgment, a copy of the
court’s opinion, if any, and any direction about i
costs.

When Issued. The court’s mandate must 1ssue
7 days after the time to file a petition for ;
rehearing expires, or 7 days after entry of an
order denying a timely petition for panel
rehearing, rehearing en banc, or motion for stay
of mandate, whichever is later. The court may * L g
shorten or extend the time.

®)

i

1

4
Effective Date.. The mandate is effective when | \r

\5&

issued. i

©

"
H
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(b) Stay of Mandate Pending Petition for
Certiorari. — A party who files a motion requesting
a stay of mandate pending petition to the Supreme
Court for a writ of certiorari must file, at the same
time;: proof of service on all other parties. The
motion must show that a petition for, certiorari

would present 2 substantial questlon and that there is, |

good cause for a stay The stay cannot exceed 30
days unless the period is extended for cause shown
or unless during the period of the stay, a notice
from the clerk of the Supreme Court is ﬁled

showmg that the party who has obtamed the stay has |

ifiled a petmon for the Wnt, A wh1ch case. the stay

will continue until final d15pes1t10n by the Supreme
‘Court The court.of appeals must issue the mandate
‘,‘ 1mmed1atbly when'a copy’ of al Supreme Court order

‘ ‘denymg ithe. pet1t1on f””r writ! of cemoran is. ﬁled

Committee Note

The language and organization of the rule are amended to make thé rule more easily understood. In addition to
changes made to improve the understanding, the Advisory Committee has changed language to make style and

(d) Staying the Mandate.

1) On Petltlon for Rehearmg or Motmn

The timely filing of a petition for panel
rehearing, petition for rehearing en banc,

- or motion for stay of mandate, stays.the

. mandate until disposition of the petition or
' mot1on unless the court orders otherwise.

@)

Pending Petition for Certiorari.

A) A party may move to stay the mandate

pending the filing of a petition for a
writ of certiorari in the Supreme
Court. The motion must be served on
all parties and must show that the
certiorari petition would present a
substantial question and that there is
good cause for a stay.

(B) The stay must not exceed 90 days,
unless the period is extended for good
cause or unless the party who obtained |
the stay files a petition for the writ and
so notifies the circuit clerk in writing
within the period of the stay. In 'that
case, the stay contmues until the
Supreme Cpurt 8 ﬁtlal disposition.

(©) Thé court may requir‘éa bond or other

securlty asa condition to granting or
continuing a stay of the mandate

(D) The court of appeals must issue the
mandate immediately when a copy of a.|
Supreme Court order denying the
petition for writ of certiorari is filed.

terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Several substantive changes are recommended in this rule, however.
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Subdivision (b). The existing rule provides that the mandate issues 7 days after the time to file a petition for
panel rehearing expires unless such a petition is timely filed. If the petition is denied, the mandate issues 7 days
after entry of the order denying the petition. Those provisions are retained but the amendments further provide that
if a timely petition for rehéaring en banc or motion for stay of mandate is filed, the mandate does not issue until 7
days after entry of an order denying the last of all such requests. If a petition for rehearing or a petition for rehearing
en banc is granted, the court enters a new judgment after the rehearing and the mandate issues within the normal
time after entry of that judgment. . '

Subdlvrsmn (©). Subdrvrsron (©) is new It provides that the mandate is effectrve when the court issues it. A
court of appeals’ judgment or order is not final until issuance of the mandate; at that time the parties’ oblrgatrons
become fixed. This amendment is intended to make it clear that the mandate is effective upon issuance and that its
effectiveness is not delayed until receipt of the mandate by the trial court or agency, or until the trial court or agency
acts upon it. This amendment is consistent with the current understanding. Unless the court orders that the mandate
issue earlier than proyided in the rule, the parties can easily calculate the anticipated date of issuance and Verrfy
issuance with the clerk’s office. In those instances in which the court orders earher issuance; of the: mandate the
entry of the order on the docket alerts’ the partres to that fact. o o FJ ‘ S

s T P

j Subd1v1s10n (d) Amended paragraph (1) provrdes that the ﬁhng of a petition for panel reheanng, a petrtron for
rehearing en banc or a motion for a stay of mandate pending petition to the Supreme Court for a writ of certiorari
stays the issuance of the mandate until the court drsposes of the pentron or motion. The | provision that a petrtron
for rehearing en banc stays the mandate is a companion to the amendment of Rule 35 that deletes the language
stating that a request for a rehearing en banc does not affect the finality of the judgment or stay the i issuance of the
mandate. The Committee’s objective is to treat a request for a rehearmg en banc like 4 petition for panel rehearmg
so that a request for a rehearmg en banc will suspend the finality of the court of appeals Judgment and delay the
running of the period for filing a petition for writ of certiorari. Because the filing of a petition for rehearing en banc
will stay the mandate, a court of appeals will need to take final actron on the petrtron but. the procedure for doing
sorsleftto localpractrce LR , T b i ‘

Paragraph 1) also provrdes that the ﬁhng of a motron for a stay of mandate pendmg petrnon to the Supreme Court
for a writ of certiorari stays the mandate until the court disposes of the motion. If the court denies the motion, the
court must issue the mandate 7 days after entering the order denying the motion. - If the court grants the motion, the
mandate is stayed according to the terms of the order granting the stay. Delaying issuance of the mandate eliminates
the need to recall the mandate if the motion for a stay is granted. If, however, the court believes that it would be
inappropriate to delay issuance of the mandate until disposition of the motion for a stay, the court may order that
the mandate issue immediately.

Paragraph (2). The amendment changes the maximum period for a stay of mandate, absent the court of appeals
granting an extension for cause, to 90 days. The presumptive 30-day period was adopted when a party had to file
a petition for a writ of certiorari in criminal cases within 30 days after entry of judgment. Supreme Court Rule 13.1
now provides that a party has 90 days after entry of judgment by a court of appeals to file a petition for a writ of
certivrari whether the case is civil or criminal.

|

The amendment does not require a court of appeals to grant a stay of mandate that is coextensive with the period
granted for filing a petition for a writ of certiorari. The granting of a stay and the length of the stay remain within
the discretion of the court of appeals. The amendment means only that a 90-day stay may be granted without a need
to show cause for a stay longer than 30 days.
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Subparagraph (C) is not new; it has been moved from the end of the rule to this position.

Rule 42. Voluntary dismissal

Rule 42. Voluntary Dismissal

(a) Dismissal in the district court. — If an appeal
has not been docketed, the: appeal may be dismissed.
by the district court upon the filing in that court of a
il stipulation for dismissal signed by all the partles or

upon motton and notlce by the appellant : A

' N

. (a) Dlsmlssal in the District Court. Before an.

‘appeal has been docketed by the circuit clerk; the
district court may dismiss the appeal on the filing
of a stipulation signed by all partles or on the
"(appellants motton with! notlce 1o all partles ‘

(b) D1sm1ssa1 m the court of appeals — Ifthe ‘
partles‘to an appeal or; other proceedmg shall s1g” !
-and file w1th the clerk o the court of appeals an ‘

iy )
agreement that the proceegmg be, d1smls§ed, i

spec1fy1ng the terms as te ppayment of costs and shail
'pay whatever fees are due the clerk shall enter the

case: d1sm1ssed,tbut 101 ; te or othenprocess shall

T ‘uw’ B Ny

v 1]
[ 1

The language of the rule is amended to make the rule more easﬂy understood In add1t10n to’ changes‘
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.:

oo
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Rule 43. Substitution of parties

Rule 43. Substitution of Parties "

(a) Death of a party. — If a party dies after a notice

|t of appeal is filed or while a proceeding is otherwise

pending in the court of appeals, the personal
representative of the deceased party may be
substituted as a party on motion filed by the
representative or by any party with the clerk of the
court of appeals. The motion of a party shall be

provisions of Rule 25. If the deceased party has no
representative, any party may suggest the death on
the record and proceedings shall then be had as the
court of appeals may direct. If a party against whom
an appeal may be taken d1es after entry of a Judgment
or order in the district court but before a notice of
appeal is ﬁled an. appe]lant may proceed as if death
had not occurred; After the-notice of appeal is filed
substitution shall. be effected in the court of appeals
in accordance with thlS subd1v1s1dn

served upon the representative in accordance with the |

(@) Death ofa Party

(1) After N otlce of Appeal Is Filed. Ifa party
. dies after a notice of appeal has been filed or,
‘while a proceeding is pending in the court of
appeals, the decedent's personal ‘
representative may be substituted as a party
on motion filed with the circuit clerk by the
representatlve or by any party. A party's
motion must be served on the representative
in accordance with Rule 25. If the decedent .,
has no representative, any party may suggest
the death on the record, and the court of . ‘
appeals may:then direct appr0pr1ate
proceedmgs 1 ‘

) Before Notice of Appeal Is Filed — o
Potentlal Appellant. If a party entitled to
appea.l dies before ﬁhng a notice of appeal,
the decedent's personal representative — or, -
if there is no personal representative, the
decedent's attorney of record — may file a
notice of ‘appeal within the time prescribed
by these rules. After the notice of appeal is
filed, substitution must be in accordance

. with Rule 43(a)(1)..

Il If a party entitled to appeal shall die before filing a

il notice of appeal, the notice of appeal may be filed
by that party's personal representative, or, if there
is no personal representative by that party's attorney
of record within the time prescribed by these rules.
 After the notice of appeal is filed substitution shall
be effected in the court of appeals in accordance

|| with this subdivision.

(3) Before Notice ‘of'Appeal Filed — Potential

© -Appellee. If a party against whom an |
appeal may be taken dies after entry of a
judgment or order in the district court, but
before a notice of appeal is filed, an
appellant may proceed as if the death had
not occurred. After the notice of appeal is
filed, substitution must be in accordance
with Rule 43(a)(1).

(b) Substitution for other causes. — If substitution
of a party in the court of appeals is necessary for any
reason other than death, substitution shall be effected
in accordance with the procedure prescribed in
subdivision (a).

| (b) Substitution for a Reason Other Than Death. |

If a party needs to be substituted for any reason
other than death, the procedure prescribed in
Rule 43(a) applies.
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(c) Public officers; death or separation from . | (¢) Public Officer: Identification; Substitution. -
office. — (1) When a public officer is a party to an ‘ a : : p
appeal or other proceeding in the court of appeals in (1) Identification of Party. A public officer L
an official capacity and during its pendency dies, who is a party to an appeal or other - \
resigns or otherwise ceases to hold office, the action proceeding in an official capacity may be . r
does not abate and the public-officer's successor is described as a party by the public officer's bt
automatically stbstituted as ‘a'party. Proceedings official t1tle rather than by name. But the .
following the substitution shall be in the name of the -~ court may requlre the pubhc ofﬁcer s name !

|l substituted party, but any misnomer not affecting the to be added. e ‘
substaritial’ rights of the parties shall be disregarded. o J ‘ L .
An order of substitution: may be entered dt any time, @) Automatlc Substltutlon of Officeholder. E,
but the omission to enter. such an order shall not When a public officer who'is a party to an. ‘
a.ffect the subst1tut10n‘ : i ' - appeal or other proceeding in an’official ¢
I (2) Whena pubhc off1cer s pany totan’ appeal or X - capacity dies, remgns ‘or otherwise ceases’ to 5
other proceedmg in'an’ 0fﬁc1al capacny that public hold office, the actlon does not abate The -
ofﬁcer may bé \descnbed asa party by the. pubhc public officer's successor is automancallyw !
officer's official title rather than by nam ‘,u}but the substituted as a patty. Proceedmgs“ A f{
court may requlre the pubhc ofﬁccr s name to be followmg the substltutlon are to. be'in the .
Padded S e i name of the substituted patty, biit any e
NI misnomer that does'niot affectithe’ substantial ]
S 1 rights of the parties may be disregarded. An
; order of substitution may be entered at any | }1
ST time, but failure to enter an order does not b
AR affect the substitution. n
' Committee Note ‘
The language and organization of the rule are amended to make the rule more easily understood. In ) E

addition to changes made to improve the understandmg, the Advisory Committee has changed language
to make style and termmology cons1stept throughout the appellate rules. These changes are intended to
be stylistic only. : . ‘ N
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Rule 44. Cases involving constitutional questions
where United States is not a party

Rule 44. Case Involving a
Constitutional Question When
the United States Is Not a
Party

It shall be the duty of a party who“draws in

|l question the constitutionality of any Act of Congress

in any proceeding in a court of appeals to which the
United States, or any agency thereof, or any officer or |
|l employee thereof, as such officer or/ employee, is not.
a party, upon the filing of the record, or.as soon

|l thereafter as the question is raised in the court of

{| appeals, to give immediate notice in'writing to the

| of Congress in a proceeding in which the United

| States, or its agency, officer, or employee is-not

| a party in an official capacity, the questioning party
. must give written notice to the circuit clerk |
1mmed1ate1y upon the filing of the record or as soon :
? as the question is raised in the court of appeals. The |
| clerk must then certify that fact to the Attorney ‘

If a party questions the constitutionality of an Act

{l court of the existence of said question. The clerk - 'General.’
|| shall thereupon certify such fact to the Attorney
| General.

Committee Note

- The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.
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Rule 44. Cases involving constitutional questions
where United States is not a party

Rule 44. Case Involving a |
Constitutional Question When
the United States Is Not a
Party

It shall be the duty of a party who draws in
'question the constitutionality of any Act of Congress
in any proceeding in a court of appeals to which the =
United States, or any agency thereof, or any officer or

“ a party, upon the filing of the record, ‘or as soon- .
thereafter as thé question is raised injthe courtof -
appeals, to give immediate notice in writing to'the-
court of the existence of said question. The clerk. . -
Il shall thereupon certify such fact to the Attorney
General., :

| of Congress in.a proceeding in which the United

employee thereof, as such officer or employee; is not

| as the question‘israised in the court of appeals. The

| General.

a party in an official capacity, the questioning party
‘must"give written notice to the circuit clerk . ..,

If a party questions the constitutionality of an Act

States or its agency, officer, or employee:is not

immediately upon the filing of the record or as soon |

clerk must then certify that fact to the Attorney .

A FeR
PRkt

o Pt o {“ |

' ‘ Committee Note

v

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

%

Page 130

T
€ _— -

R

S0 N et |

EY

i

|



[

™1

Rule 45. Duties of clerks

Rule 45. Clerk’s Duties

™1

71

1 73 €71

T

1

(a) General provisions. — The clerk of a court of
appeals shall take the oath and give the bond required
by law. Neither the clerk nor any deputy clerk shall
practice as an attorney-or counselor in.any court
1l while continuing irr office. The court of appeals shall
| be deemed always open for the purpose of filing any
proper paper, of issuing and returning process and of
| making motions and orders. The office of the clerk
|| with the clerk or a deputy in attendance shall be open
| during business hours on all days except Saturdays,

L Sundays, and legal holidays, but a court may provide

|[by local rule or order that the office of its clerk shall
|| beopen for spec1ﬁed hours on Saturdays or on

1 partwular legal holidays other than New Year's Day,
|| Birthday of Martin Luther King, Jr., Washmgton s
B1rthday, Memorial Day, Independence Day, Labor
|| Day, Columbus Day, Veterans Day, Thanksgiving
Day, and Christmas Day. .

!
i

(a) General Proyisions.

(1) Qualifications. The circuit clerk must take
the oath and post any bond required by law.
Neither the cterk nor any deputy clerk may -
practice as an attorney or counselor in any

- court while in office. :

(2) When Court Is Open The court of appeals
is always open for filing any paper, issuing .
and returning process, making a motion, and
entering an order. ‘The.clerk's office with
the:clerk or-a deputy in attendance must. be A
open during business hours on all days -
except Saturdays,. Sundays, and Iegal o
holidays. A,,court may provide by;local rule ,,;
or by order that the clerk's office be open for.
specified hours on Saturdays or on legal.
holidays other than New Year's Day, Martin
Luther King, Jr.'s B1rthday, Presidents’ Day,
Memorial Day, Independence Day, Labor

- Day, Columbus, Day, Veterans' Day,
Thanksgiving Day, and ChristmasDay.
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(b) The docket; calendar; other records required. —
The clerk shall maintain a docket in such form as
may be prescribed by the Director of the
Administrative Office of the United States Courts.

il The clerk shall enter a record of all papers filed with -
the clerk and all process, orders and judgments.. An
index of-cdses contained in'the’ docket shall be
mamtamed as prescribed by the’ Drrector of the
Administrative Office of the; United States Coutts.

The clerk shall prepare; under the direction of the
court, a calendar of cases awaiting argument. In
[| placing cases on the- calendar for argument, the clerk
shall give preference to a p ‘eals m crnmnal cases and

(b)

Records.

(1) The Docket. The circuit clerk must
maintain a docket and an index of all

- -docketed cases in the manner prescribed by .

. the Director of the Administrative Office of
the United States Courts. The clerk must -

record all papers filed with the. clerk and a]l :

" process, orders and Judgments

2) Calendar Under the court S drrectron the
clerk must prepare a ‘calendar of cases

. awditing argument In placmg cases on the E |

calendar for argument the clerk must give
‘preference to appeals'i ini ¢riminal cases and
to other proceedrngs andl appeals entrtled to
preference by law b e

3) Oth Records ‘The clerk must keep other -, 5
" books and record§ required by the Director
of the Administrative Office of the United + .

States Courts, with the approval of the

Judicial Conference of the United States, or |

by the court.

(c) Notice of orders or judgments ‘—‘Immediately
upon the entry of an order or Judgment the clerk shall

proceeding together with a copy of any opinion
respecting the order or judgment, and shall make a
pote in the docket of the mailing. Service on a party
represented by counsel shall be made on counsel.

serve a notice of entry by mail upon each party to the |

(©)

Notlce of an Order or Judgment. Upon the
entry of an order or judgment, the circuit clerk

must immediately serve by mail a notice of entry 33

on each party to the proceeding, with a copy of
any opinion, and must note the mailing on the
docket. Service on a party represented by
counsel must be made on counsel.

. (d) Custody of records and papers. — The clerk
shall have custody of the records and papers of the
.court. The clerk shall not permit any original record

f or paper to be taken from the clerk's custody except
.as authorized by the orders or instructions of the
‘court. Original papers transmitted as the. record on
appeal or review shall upon disposition of the case be

received. The clerk shall preserve copies of briefs
and appendices and other printed papers filed.

returned to the court or agency from which they were |

(d)

Custody of Records and Papers. The circuit
clerk has custody of the court's records and
papers. Unless the court orders or instructs
otherwise, the clerk must not permit an original
record or paper to be taken from the clerk's
office. Upon disposition of the case, original
papers constituting the record on appeal or
review must be returned to the court or agency

from which they were received. The clerk must |

preserve a copy of any brief, appendix, or other
paper that has been filed.
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Committee Note

»The language and organization of the rule‘are‘amendved to make the rule more easily ‘und‘e‘rst‘qbd.n In B

addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and terminology consistent throughout the appellate rules. These changes are intended to
be stylistic only. | ‘
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" Rule 46. Attorneys

Rule 46. Attorneys

(a) Admission to the bar of a court of appeals;

who has been admitted to practice before the -
Supreme Court of the United States, or the highest
court of a state, or another United States court of
appeals, or a United States district court (including
the district courts for the.Canal Zone, Guam and the
Virgin Islands), and who is of good moral and
professional character, is eligible for admission to the
bar of a court of appeals.
- An applicant shall file with the clerk of the court of
‘appeals, on a form approved by the court and
| furnished by the clerk, an application for admission
containing the applicant's personal statement showing
eligibility for membership. At the foot of the
‘application the applicant shall take and subscribe to
the following oath or affirmation:
L ___, do solemnly swear (or
.affirm) that I will demean myself as an attorney

and counselor of this court, uprightly and

according to law; and that I will support the

Constitution of the United States.
Thereafter, upon written or oral motion of a
'member of the bar of the court, the court will act
Iupon the application. An applicant may be admitted
by oral motion in open court, but it is not necessary
'that the applicant appear before the court for the
 purpose of being admitted, unless the court shall
|otherwise order. An applicant shall upon admission
pay to the clerk the fee prescribed by rule or order of
| the court.

- | (@) Adumnission to the Bar.
eligibility; procedure for admission. — An attorney * Lo 4 -

- (1) Eligibility. An attorney is eligible for

that attorney is of good moral and
professional character and is admitted to
practice before the Supreme Court of the
United States, the highest court of a state,
another United States court of appeals, or a
United States district court (including the
district courts for Guam, the Northern
Mariana Islands, and the Virgin Islands).

admission to the bar of a court of appeals if -
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(2) Application. An applicant must file an
application for admission, on a form
-approved by the court that contains the
applicant's personal statement showing
eligibility for membership. The applicant
must subscribe to the following oath or
affirmation: S ‘
“I, , do solemnly swear [or
affirm] that I will conduct myself
as an attorney and counselor of
this court, uprightly and according
to law; and that I will supportthe
Constitution of the United States.”

(3) Admission Procedures. On written or oral |
motion of a member of the court’s bar, the |
court will act on the application. An
applicant may be admitted by oral motion J}
in open court. But, unless the court orders
otherwise, an applicant need not appear
before the court to be admitted. Upon
admission, an applicant must pay the clerk '
the fee prescribed by local rule or court
order. . = | SR
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(b) Suspension or disbarment. — When it is shown | (b) Suspension or Disbarment.
to the court that any member of its bar has been

suspended or disbarred from practice in any other (1) Standard. A member of the court’s bar is
court of record, or has been guilty of conduct subject to suspension or disbarment by the
unbecoming a member of the bar of the Court, the -court if the member:
member will be subject to'suspension or disbarment
by the court. The member shall beiafforded an ‘ (A) has been suspended or disbarred from

‘ opportumty to show good cause, w1thm such time as ‘ practice in any other court; or
the court shall prescribe, why the member should not

1 be. suspended orldisbarred. Upon the members (B) is guilty of conduct unbecoming a
response t6-the. »;rule t0 show cause, and after hearing, member of the court’s bar.

|if requested or upon expiration of the time H

“ ‘prescnbed for'a)s "sponse ifmo response is'made, the (2) Procedure. The member must be given an .
court shall, entér, an approprrate order.: . opportunity to show good cause, within the °

time prescribed by the court, why the
member should not be suspended or
disbarred.

i

\ (3) Order. The court must enter an appropriate |
! \ &r order after the member responds and a

N

prescribed for a response expires, if no

hearing is held, if requested, or after the time ;L

| response is made. ;

(c) Disciplinary power of the court over (c) Discipline. A court of appeals may discipline an ﬂ
attorneys. — A court of appeals may, after reasonable attorney who practices before it for conduct V
notice and an opportunity to show cause to the unbecoming a member of the bar or for failure to
contrary, and after hearing, if requested, take any | comply with any court rule. First, however, the
appropriate disciplinary action against any attorney court must afford the attorney reasonable notice, |
who practices before it for conduct unbecoming a an opportunity to show cause to the contrary,
member of the bar or for failure to comply with these and, if requested, a hearing.

|| rules or any rule of the court.

Committee Note

The language and organization of the rule are amended to make the rule more easily understood. In
addition to changes made to improve the understanding, the Advisory Committee has changed language
to make style and termmology consistent throughout the appellate rules. These changes are intended to
be stylistic only.
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Rule 47. Rules of a Court of Appeals
{ ' .

Rule 47. Local Rules by Courts of -
| Appeals
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(a) Local Rules.

(1) Each court of appeals acting by a majority of
its judges in regular active service may, after giving
| appropriate public notice and opportunity for .
-l comment, make and amend rules governing its
|| practice. A generally applicable direction to a party )
|t or a lawyer regarding practice before a court shall
be in a local rule rather than an internal operating
|| procedure or standing order., A local rule shall be
ull consistent with — but not duphcatlve of — Acts of
‘|l Congress and rules adopted under 28 U.S.C. § 2072.
|l and shall conform to any uniform numbering system
‘fl prescribed by the Judicial Conference of the United
+|t States. . The clerk of each court of appeals shall send
ll the Admnustratlve Ofﬁce of the United States ‘
Il Courts a copy of each local rule and internal
operating procedure when it is promulgated or
amended.

(2) A local rule imposing a requirement of form

ill shall not be enforced in a manner that causes a party .
to lose rights because of a nonwﬂlful fallure to
comply with the requirement.

(b) Procedure When There Is No Controlling |
Law. — A court of appeals may regulate practice in <,
a particular case in any manner consistent with ?
Il federal law, these rules, and local rules of the
{| circuit. No sanction or other disadvantage may be
imposed for noncompliance with any requirement
not in federal law, federal rules, or the local circuit
rules unless the alleged violator has been furnished
in the particular case w1th actual notlce of the
requirement. L :

(a) Local Rules.

(1) Each court of appeals acting by a majority
of its judges in regular active service may,
after giving appropriate public notice and
opportunity for comment, make and amend
rules governing its practice. A generally
applicable direction to parties or lawyers
regardmg practice before a court must be in
a local rule rather than an internal operatmg
procedure or standing order A local rule
must be consistent with — but not |
duphcatlve of — Acts of Congress and. e
rules adopted under 28’ U.s. C.§2072 and 2
must conform to any umform numbermg
system prescnbed by the Jud1c1a1 1 o
Conference of the Umted States Each
c:1rcu1t clerk must send;the Admlmstratlve ;‘
Ofﬂce of the United States Courts a copy of
each local rule and mternal operatmg
procedure when it is promulgated or
amended.

A local rule imposing a requirement of
form must not be enforced in a manner that.
causes a party to lose rights because of a “
nonwillful failure to comply with the
requirement.

@

Procedure When There Is No Controlling
Law. A court of appeals may regulate practice

* in a particular case in any manner consistent
with federal law, these rules, and local rules of
the circuit. No sanction or other disadvantage
‘may be imposed for noncompliance with any

- requirement not in federal law, federal rules, or
the local circuit rules unless the alleged violator
has been furnished in the particular case with
actual notice of the requirement.

(b)
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Commiittee Note

The language of the rule is amended to make the rule more easily understood. In addition to changes
made to improve the understanding, the Advisory Committee has changed language to make style and
terminology consistent throughout the appellate rules. These changes are intended to be stylistic only.

Rule 48. Masters. . | ‘| Rule 48. Masters
I A court of appeals may appoint a special master to . (@) Appomtment Powers. A court of appeals may
“ hold heanngs if necessary, and to make appomt a special master to hold hearings, if
[l recommendations asto factual ﬁndmgs and - necessary, and to recommend factual findings
| disposition in matters ancﬂlary to proceedmgs in the 1 and disposition in matters, ancﬂlary t0
i court. Unless the order referrrng a matter to a master proceedmgs in the court. Unless the order .
1 spec1ﬁes or 11m1ts the master's powers, a master shall - | refernng a matter to a master specrﬁes or limits -,

| have power to regulate all proceedmgs m every the master's powers those powers include, but X
I hearing before the master and to do all acts and take g ar 'not 11rn1ted to the followmg
i Bl measures necessary or proper for the efﬁc1ent g s o *
~ performance of the masters dutres under the order : (1) regulatmg all aspects of a hearmg, oy

"
»

(2) taking all apprOprrateH actron for the efﬁcrent' |
performance of the master s dut1es under the
order o

L

ap o e

(3) requiring the production of evidence on all
matters embraced in the reference; and

=

¥
|
\
)

4 admmrstermg oaths and examlmng ‘
witnesses and partres o , :

!

|
| (b) Compensation. If the master is not a judge or il
X court employee, the court must determine the 't
master's compensation and whether the costis to | ’

be charged to any party. | m;

b | Commltttee Note
) The language and organization of the rule are amended to make the rule more easily understood. In 1
. addition to changes made to improve the understandmg, the Advisory Committee has changed language t
to make style and term1nology consistent throughout the appellate rules. These changes are mtended to
be stylistic only. : ! ) §
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