COMMITTEE ON
RULES OF PRACTICE AND PROCEDURE

January 4, 2022



TABLE OF CONTENTS

I\ (e s TN (<) s Ve - P 4

Committee Roster and Support Personnel ...........cccoooviieiiiieiiiieiiiecieeceeee e e e 8

OPENING BUSINESS
A. Welcome and Opening Remarks (Oral Report)

B.  Draft Minutes of the June 22, 2021 Meeting of the Committee on
Rules of Practice and Procedure ............ccceeviieiieniiiiieniieieeieeeecee e 20

C. Status of Rules and Forms Amendments
e Chart Tracking Proposed Rules and Forms Amendments................ 56
e September 2021 Report of the Committee on Rules of Practice
and Procedure to the Judicial Conference of the United States
(appendices OMItted).......c.eeveeeeuierieeiieiie et 61
JOINT COMMITTEE BUSINESS (Oral Report)
ADVISORY COMMITTEE ON APPELLATE RULES

A. Report of the Advisory Committee on Appellate Rules
(December 8, 2021) c.uuviieiieeiee ettt e 100

e Appendix: Rules for Publication

O RULE B3 e 114
O RULE 35 e 116
O RUIE A0 .. 122

o Appendix: Length Limits Stated in the Federal Rules
of Appellate Procedure ...........ccevvvvireeciieiciieeee e, 137

B. Draft Minutes of the October 7, 2021 Meeting of the Advisory
Committee on Appellate Rules .........ccooviveiiieniiiiiiniieieieeee e 139

ADVISORY COMMITTEE ON BANKRUPTCY RULES

A. Report of the Advisory Committee on Bankruptcy Rules
(December 6, 2021) ....viiiiieeiiie ettt 157

Committee on Rules of Practice & Procedure | January 4, 2022 Page 2 of 344



e Appendix: Rule 7001 (for Publication)..........ccccceeeevuenvenenieneennenn 163

B. Draft Minutes of the September 14, 2021 Meeting of the Advisory
Committee on Bankruptcy Rules........c.ooooviveiiiieiiiiiiieceeeeeee e, 166

S. ADVISORY COMMITTEE ON CIVIL RULES

A. Report of the Advisory Committee on Civil Rules
(December 14, 2021) ..veiiiieeieeeeeeee e 184

e Rule 12 (for Publication) .........cccccuveeiieeviiieiieecieeeee e 188

B. Draft Minutes of the October 5, 2021 Meeting of the Advisory
Committee on Civil RUles........ccooviieiiiiiiiiiieiiicie e 220

6. ADVISORY COMMITTEE ON CRIMINAL RULES

A. Report of the Advisory Committee on Criminal Rules
(December 14, 2021) ..viieiiieiieeeeeeee ettt e 258

e Appendix: Grand Jury Secrecy Chart .........ccccoveeviviiiniencnienennns 268

B. Draft Minutes of the November 4, 2021 Meeting of the Advisory
Committee on Criminal RUles ...........cccoiiiiiiiiiiiiieeee 275

7. ADVISORY COMMITTEE ON EVIDENCE RULES

A. Report of the Advisory Committee on Evidence Rules
(December 1, 2021) coveeecieeeee e e e 302

B. Draft Minutes of the November 5, 2021 Meeting of the Advisory
Committee on Evidence Rules...........cccoeeviiieriiieiiiieiiecieccee e 313

8. OTHER COMMITTEE BUSINESS

A. Legislative Update: Legislation that Directly or Effectively Amends
the Federal Rules (117th Congress)........coeeveeeieerieenieenieenieeiieseeeiee e 332

B. Judiciary Strategic Planning Item (with attachments) ..........c...cccceeenee. 339

Committee on Rules of Practice & Procedure | January 4, 2022 Page 3 of 344



JUDICIAL CONFERENCE OF THE UNITED STATES
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
January 4, 2022
AGENDA
1.  Opening Business

A. Welcome and opening remarks by the Chair

B. ACTION: The Committee will be asked to approve the minutes of the June 22, 2021
Committee meeting.

C. Status of proposed rules amendments

e Report on proposed rules amendments approved by the Judicial Conference
and transmitted to the Supreme Court on October 18, 2021 (potential effective
date of December 1, 2022).

2. Joint Committee Business

A. Update on the publication of proposed emergency rules developed in response to the
Coronavirus Aid, Relief, and Economic Security Act (CARES Act).

B. Report on the consideration of several suggestions regarding electronic filing by pro
se litigants.

C. Report on the consideration of amendments to add Juneteenth National Independence
Day to the definition of “legal holiday.”

3. Report of the Advisory Committee on Appellate Rules

A. ACTION: The Committee will be asked to approve the following for publication for
public comment:

Rule 32 (Form of Briefs, Appendices, and Other Papers)

Rule 35 (En Banc Determination)

Rule 40 (Petition for Panel Rehearing)

Appendix: Length Limits Stated in the Federal Rules of Appellate Procedure

B. Information items

e Report on the work of a subcommittee considering several suggestions related
to the filing of amicus briefs.

e Report on the work of a subcommittee considering a suggestion to permit the
relation forward of notices of appeal.
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e Report on the work of a subcommittee considering several suggestions
regarding in forma pauperis issues, including potential changes to Appellate
Form 4.

e Report on a new suggestion regarding costs on appeal.

e Report on the work of a joint subcommittee in conjunction with the Civil Rules
Committee concerning possible amendments to respond to the Supreme
Court’s decision in Hall v. Hall, 138 S. Ct. 1118 (2018).

4. Report of the Advisory Committee on Bankruptcy Rules

A. ACTION: The Committee will be asked to approve the following for publication for
public comment:

e Proposed amendment to Rule 7001 to exclude certain demands to recover
estate property from the list of adversary proceedings.

B. Information items

e Report on consideration of possible amendments to Rule 5005 concerning
certain electronic signatures.
e Update on progress of the Restyling Subcommittee.

5. Report of the Advisory Committee on Civil Rules

A. ACTION: The Committee will be asked to approve the following for publication for
public comment:

e Rule 12 — proposed amendments would recognize statutes that set a time to
file a responsive pleading different than the 60-day period in the present rule.

B. Information items

e Report on the work of the MDL Subcommittee.
e Report on the work of the Discovery Subcommittee.
e Report on items currently on the Advisory Committee’s agenda.
o Report on the continued consideration of an amendment to
Rule 12(a)(4) in light of feedback received from the Standing
Committee.
o Report on the consideration of issues regarding in forma pauperis
standards and procedures.
o Report on the decision to appoint a subcommittee to consider a
suggestion to amend Rule 9(b).
o Report on the consideration of suggestions to amend Rule 4.
e Report on new items considered and determined to remain on the Advisory
Committee’s agenda for further study.
o Suggestion raising issue of differing interpretations of dismissals under
Rule 41(a)(1)(A)(1).
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o Consideration of possible amendments to Rule 4 in light of comments
received on proposed new Rule 87.
o Decision to ask the Federal Judicial Center to conduct research
regarding the application of Rule 55.
o Decision to study reported decisions interpreting Rule 63.
o Suggestion to adopt uniform standards and procedures for filing amicus
briefs in the district courts.
Report on items considered and removed from the Advisory Committee’s
agenda.

6. Report of the Advisory Committee on Criminal Rules

° Information items

Report on the consideration of suggestions to amend Rule 6, including the
Advisory Committee’s decision not to amend Rule 6(e)(3) to create an
exception that would allow disclosure in cases of exceptional historical or
public interest.

Report on the decision to appoint a subcommittee to consider a suggestion to
amend Rule 49.1.

Report on items considered and removed from the committee’s agenda.

7. Report of the Advisory Committee on Evidence Rules

° Information items

Proposed amendments to Rules 106, 615, and 702, currently out for public
comment.

Possible amendment to Rule 611 to regulate the use of illustrative aids.
Possible amendment to Rule 1006 to clarify the distinction between summaries
that are illustrative aids and summaries of voluminous admissible evidence.
Possible amendment to Rule 611 to provide safeguards when jurors are
allowed to pose questions to witnesses.

Possible amendment to Rule 801(d)(2) to provide admissibility against a
declarant’s successor in interest.

Possible amendment to Rule 613(b) to provide a witness an opportunity to
explain or deny a prior inconsistent statement before extrinsic evidence of the
statement is admitted.

Possible amendment to Rule 804(b)(3) to require courts to consider
corroborating evidence when determining admissibility of a declaration
against penal interest in a criminal case.

Decision to table consideration of possible amendments to Rule 407.
Rejecting a possible amendment to Rule 806.
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8.

Other Committee Business

A. Legislative update
B.  Strategic planning

e ACTION: The Committee is asked to provide suggestions to the Executive
Committee, through the Judiciary Planning Coordinator, Chief Judge Jeffrey
R. Howard (First Circuit), regarding issues or lessons learned, since March
2020, that might be addressed through the judiciary’s strategic planning
process. Specifically, the Committee is asked to:

1. Identify issues on the attached list that are already being addressed by
the Committee; and

2. Identify issues that the Committee recommends for further exploration
and discussion through the judiciary’s strategic planning process.

C. 2022 Judicial Conference committee self-evaluation questionnaire

e ACTION: The Committee will discuss and complete the five-year committee
evaluation questionnaire at the request of the Executive Committee of the
Judicial Conference.

D. Update on the Judiciary’s response to the COVID-19 pandemic.

E. Date of next meeting: June 7, 2022 (Washington, DC)
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TAB 1A
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Welcome and Opening Remarks

Item 1A will be an oral report.
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TAB 1B
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MINUTES
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
June 22, 2021

The Judicial Conference Committee on Rules of Practice and Procedure (Standing
Committee or Committee) met by videoconference on June 22, 2021. The following members
were in attendance:

Judge John D. Bates, Chair Professor William K. Kelley
Judge Jesse M. Furman Judge Carolyn B. Kuhl
Daniel C. Girard, Esq. Judge Patricia A. Millett
Robert J. Giuffra, Jr., Esq. Judge Gene E.K. Pratter
Judge Frank Mays Hull Elizabeth J. Shapiro, Esq.”
Judge William J. Kayatta, Jr. Kosta Stojilkovic, Esq.
Peter D. Keisler, Esq. Judge Jennifer G. Zipps

The following attended on behalf of the advisory committees:

Advisory Committee on Appellate Rules — Advisory Committee on Civil Rules —
Judge Jay S. Bybee, Chair Judge Robert M. Dow, Jr., Chair
Professor Edward Hartnett, Reporter Professor Edward H. Cooper, Reporter

Professor Richard L. Marcus,

Advisory Committee on Bankruptcy Rules — Associate Reporter
Judge Dennis R. Dow, Chair
Professor S. Elizabeth Gibson, Reporter Advisory Committee on Evidence Rules —
Professor Laura Bartell, Judge Patrick J. Schiltz, Chair

Associate Reporter Professor Daniel J. Capra, Reporter

Advisory Committee on Criminal Rules —
Judge Raymond M. Kethledge, Chair
Professor Sara Sun Beale, Reporter
Professor Nancy J. King,

Associate Reporter

Others providing support to the Committee included: Professor Catherine T. Struve, the
Standing Committee’s Reporter; Professors Daniel R. Coquillette, Bryan A. Garner, and Joseph
Kimble, consultants to the Standing Committee; Julie Wilson, Rules Committee Staff Acting Chief
Counsel; Bridget Healy and Scott Myers, Rules Committee Staff Counsel; Kevin P. Crenny, Law
Clerk to the Standing Committee; Judge John S. Cooke, Director of the Federal Judicial Center
(FJC); and Dr. Tim Reagan, Senior Research Associate at the FJC. Rebecca A. Womeldorf, the
former Secretary to the Standing Committee, attended briefly at the start of the meeting.

* Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, represented the
Department of Justice (DOJ) on behalf of Deputy Attorney General Lisa O. Monaco. Andrew Goldsmith
was also present on behalf of the DOJ.
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JUNE 2021 STANDING COMMITTEE MEETING — MINUTES
PAGE2

OPENING BUSINESS

Judge Bates called the virtual meeting to order and welcomed everyone. He expressed hope
that next January’s meeting could be in person and began by reviewing the technical procedures
by which this virtual meeting would operate. He welcomed new ex officio Standing Committee
member Deputy Attorney General Lisa O. Monaco, though she was not available to join the
meeting, and thanked the other DOJ representatives joining on her behalf. He also acknowledged
and thanked Daniel Girard and Professor Bill Kelley, both completing their service on the Standing
Committee.

Judge Bates next acknowledged Rebecca Womeldorf, former Secretary to the Standing
Committee. She departed the Administrative Office in January of this year to become the Reporter
of Decisions of the U.S. Supreme Court. Judge Bates thanked Ms. Womeldorf for her years of
tremendous service to the rules committees and her friendship. Professor Struve seconded Judge
Bates’s sentiments on behalf of the reporters.

Following one edit, upon motion by a member, seconded by another, and on voice vote:
The Committee approved the minutes of the January 5, 2021 meeting.

Judge Bates reviewed the status of proposed rules and forms amendments currently
proceeding through each stage of the Rules Enabling Act (REA) process and referred members to
the tracking chart beginning on page 53 of the agenda book. The chart lists rule amendments that
went into effect on December 1, 2020. It also sets out proposed amendments (to the Appellate and
Bankruptcy Rules) that were recently adopted by the Supreme Court and transmitted to Congress;
these will go into effect on December 1, 2021, provided Congress takes no action to the contrary.
The chart also includes rules at earlier stages of the REA process.

JOINT COMMITTEE BUSINESS
Emergency Rules Project Pursuant to the CARES Act

Judge Bates introduced this agenda item, included in the agenda book beginning at page
77. The emergency rules project has been underway since the passage of the Coronavirus Aid,
Relief, and Economic Security Act (the CARES Act) in March 2020. He extended his thanks and
admiration to everyone who worked on these issues. In particular, he acknowledged Professor
Daniel Capra’s instrumental role in guiding the drafting of the proposed amendments and
promoting uniformity among them.

Section 15002(b)(6) of the CARES Act directed the Judicial Conference and the Supreme
Court to consider rules amendments to address emergency measures that may be taken by the
courts when the President declares a national emergency. At its June 2020 meeting, the Committee
heard preliminary reports and then tasked each advisory committee with: (1) identifying rules that
might need to be amended to account for emergency situations; and (2) developing drafts of
proposed rules for discussion at its fall 2020 meeting. In January 2021, the Committee reviewed
draft rules from each advisory committee, with the exception of the Advisory Committee on
Evidence Rules, which had determined that no emergency rule was necessary. The Standing
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JUNE 2021 STANDING COMMITTEE MEETING — MINUTES
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Committee offered feedback at that point, focusing primarily on broader issues. During their
Spring 2021 meetings, the advisory committees considered this feedback and revised their
proposed amendments accordingly. The advisory committees now sought permission to publish
the resulting proposals for public comment in August 2021. Any emergency rules approved for
publication would be on track to take effect in December 2023 (if approved at each stage of the
REA process and if Congress were to take no contrary action).

Professor Struve echoed Judge Bates’s thanks to Professor Capra and all the participants
in the emergency-rules project. She invited Professor Capra to frame the discussion of issues for
the Standing Committee to consider. Professor Capra reminded the Committee members that
uniformity issues had been discussed in detail during the January 2021 meeting of the Standing
Committee. The advisory committees, he reported, had taken the Standing Committee’s feedback
to heart when finalizing their proposals at their spring meetings. As to most of the issues discussed
at the January meeting, the advisory committees had achieved a uniform approach.

One such issue was who should declare a rules emergency. Should only the Judicial
Conference be able to do this, or might any other bodies also be authorized to do so? The advisory
committees understood the members of the Standing Committee to be in general agreement that it
would be best if only the Judicial Conference had the power to declare emergencies. All four
proposed emergency rules are now consistent on this point.

The definition of a rules emergency was also discussed at the January meeting. With one
exception, the advisory committees’ proposals now use the same definitional language. The
proposals all state that a rules emergency may be declared when “extraordinary circumstances
relating to public health or safety, or affecting physical or electronic access to” a court,
“substantially impair the court’s ability to perform its functions in compliance with these rules.”
The proposed emergency Criminal Rule adds a requirement that “no feasible alternative measures
would sufficiently address the impairment within a reasonable time.” The understanding of the
Advisory Committee on Criminal Rules was that the Standing Committee was comfortable with
this remaining difference given the constitutionally-based interests and protections uniquely
implicated by the Criminal Rules. With the goal of uniformity in mind, each of the other three
advisory committees developing emergency rules had considered adding this “no feasible
alternative” language to their own proposals; however, each of those advisory committees
ultimately determined this was unnecessary.

Another issue discussed in January was the relatively open-ended nature of the draft
Appellate Rule. The Advisory Committee on Appellate Rules thought this would be appropriate
because Appellate Rule 2 was already very flexible and allowed the suspension of almost any rule
in any particular case. There was some concern among members of the Standing Committee that,
to offset this open-ended rule, more procedural protections might be useful. The Advisory
Committee responded by revising its proposal to include safeguards that track those adopted by
the other advisory committees.

The termination of rules emergencies was also discussed. This issue involves whether the

rules should mandate that the Judicial Conference terminate an emergency declaration when the
emergency condition no longer exists. The advisory committees agreed that it would be
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inappropriate to impose such an obligation on the Judicial Conference and that termination would
likely occur toward the end of the emergency period anyway, such that it would be useful to accord
the Judicial Conference discretion to simply let the declaration’s original term run its course.

The advisory committees also discussed whether there should be a provision in the
emergency rules to account for the possibility that, during certain types of emergencies, the
Judicial Conference itself might not be able to communicate, meet, or declare an emergency. The
advisory committees did not think it was necessary to include such a provision because it would
take extreme if not catastrophic circumstances to trigger this provision and, under such
circumstances, a rules emergency is unlikely to be a priority. The courts would probably want to
have plans in place for these kinds of circumstances, but the rules of procedure did not seem like
the appropriate place for them, nor were the rules committees in the best position to work them
out.

Finally, the advisory committees had discussed what Professor Capra termed a “soft
landing” provision—a provision addressing what should happen when a proceeding that began
under an emergency rule was still ongoing when a rules emergency terminated. The advisory
committees had addressed this issue in different ways. Proposed Criminal Rule 62 would allow a
proceeding already underway to be completed under the emergency procedures (if resuming
compliance with the ordinary rules would be infeasible or unjust) so long as the defendant
consented, while proposed Bankruptcy Rule 9038 and Civil Rule 87 deal with the “soft landing”
issue on more of a rule-by-rule basis.

One provision that remained nonuniform was the provision laying out what the Judicial
Conference’s rules emergency declaration would contain. The proposed Bankruptcy and Criminal
Rules provide that the Judicial Conference declaration must state any restrictions on the provisions
(set out in these emergency rules) that would otherwise go into effect, while the proposed Civil
Rule provides that the declaration must “adopt all the emergency rules in Rule 87(c) unless it
excepts one or more of them.” Professor Capra described this as a “half-full / half-empty”
distinction.

Professor Capra thanked the Standing Committee members for the valuable input they
provided at their January meeting and he observed that the proposals were in a good place with
regard to uniformity. Most provisions were uniform and the reasons for any remaining points of
divergence had been well explained. Judge Bates invited questions or comments on Professor
Capra’s presentation regarding uniformity. There were none.

Judge Bates next invited Judge Kethledge and Professors Beale and King to present
proposed Criminal Rule 62. Judge Kethledge thanked Judge Dever, the chair of the Rule 62
Subcommittee, as well as the reporters, Judge Bates, and Judge Furman for their input on the
proposed rule. He began by describing the Advisory Committee’s process. The Subcommittee held
a miniconference at which it heard from practitioners and judges describing their experiences
during the COVID-19 emergency and prior emergencies. Judge Dever also surveyed chief district
judges for their input. Judge Kethledge noted an overarching principle that had guided the drafting
effort: The Subcommittee and Advisory Committee are stewards of the values protected by the
Criminal Rules—protections historically rooted in Anglo-American law. The paramount concern
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is not efficiency but, rather, accuracy. Accordingly, proposed Criminal Rule 62 authorizes
departures from normal procedures only when absolutely necessary. The “no feasible alternative
measures” requirement contained in the proposed rule reflected that approach. Proposed Rule 62
takes a graduated approach to remote proceedings, with higher thresholds for holding more
important proceedings by videoconference or other remote technology. Concerns about the
importance of in-person proceedings reach their apex with respect to pleas and sentencings.

Judge Kethledge pointed out that many of the recent changes to the proposed rule
responded to helpful feedback from members of the Standing Committee. Proposed Rule 62(¢e)(4),
for example, has been revised to make clear that its requirements (for conducting proceedings
telephonically) apply whenever any one or more of the participants will be participating by audio
only. Thus if one or more of the participants in a videoconference proceeding lose their video
connection, and Rule 62(e)(4)’s requirements are met, the proceeding can continue as a
videoconference in which those specific participants participate by audio only. Professors Beale
and King added that the committee was grateful to Professor Kimble and his style-consultant
colleagues and to Julie Wilson for helping finalize late-breaking changes to the proposed rule.
Judge Kethledge and Professor Beale noted that some minor changes to the proposed rule—
indicated in brackets in the copy of the draft rule and committee note at pages 161, 170, and 174-
75 of the agenda book—had been made after the Advisory Committee’s spring meeting and
therefore had not been approved by the full committee; but those changes had the endorsement of
Judges Kethledge and Dever and the reporters.

Judge Bates suggested that the reporters open discussion of proposed Rule 62 by
highlighting two changes that were made after publication of the agenda book. Professor King
explained the first, located in paragraph (e)(3), found on page 159 line 101 in the agenda book. In
the agenda book’s version, Rule 62(¢)(3)’s requirements for the use of videoconferencing for
felony pleas and sentencings incorporated by reference the requirements of Rules 62(e)(2)(A) and
(B) (which apply to the use of videoconferencing at other, less crucial proceedings). Judge Bates
had pointed out that it was not necessary to incorporate by reference Rule 62(e)(2)(A)’s
requirement, because Rule 62(e)(3)(A)’s requirement is more stringent. The suggestion, which the
reporters and chair endorsed, was that line 101 be revised to read “the requirement in (2)(B),”
eliminating the reference to (2)(A).

Another change not reflected in the agenda book was in the committee note on page 166
line 274. This too was in response to a suggestion by Judge Bates, this time concerning Rule 62’s
“soft landing” provision. As noted previously, the “soft landing” provision addresses what happens
if there is an ongoing proceeding that has not finished when the declaration terminates. The
committee note to Rule 62(c), as approved by the Advisory Committee, explained that the
termination of an emergency declaration generally ends the authority to depart from the ordinary
requirements of the Criminal Rules but “does not terminate ... the court’s authority to complete
an ongoing trial with alternate jurors who have been impaneled under (d)(3).” Judge Bates had
suggested that it would be helpful to explain how this statement in the committee note (shown at
lines 271-74 at page 166 of the agenda book) related to the text of proposed Rule 62. To provide
that explanation, the chair and reporters proposed to augment the relevant sentence in the
committee note so that it would read: “It does not terminate, however, the court’s authority to
complete an ongoing trial with alternate jurors who have been impaneled under (d)(3), because the
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proceeding authorized by (d)(3) is the completed impanelment.” This explanation reflected the
consensus view at the spring Advisory Committee meeting.

Judge Kethledge suggested that the Standing Committee discuss the proposed rule section-
by-section. Judge Bates agreed. There were no comments on subdivisions (a) through (c), which
lay out the emergency declaration and termination provisions that Professor Capra had already
summarized, and which are largely consistent with those employed in the other proposed
emergency rules. Discussion then moved to subdivision (d), which details authorized departures
from the rules following a declaration.

A judge member expressed strong support for the proposed Rule overall. This member
suggested a change to the committee note’s discussion concerning Rule 62(d)(1). Rule 62(d)(1)
states that when “conditions substantially impair the public’s in-person attendance at a public
proceeding, the court must provide reasonable alternative access” which should be
“contemporaneous if feasible.” The Rule text focuses on the timing of the access. The proposed
committee note, at page 167, lines 312-15, instead focused on the form of access, stating with
respect to videoconference proceedings that an audio feed could be provided to the public “if
access to the video transmission is not feasible.” This language in the note indicated a preference—
for video instead of audio access—that was not grounded in the text of the proposed rule. Instead,
the rule states that contemporaneous access—whether audio or video—is preferable to
asynchronous transmission such as a transcript released after the proceeding. And the committee
note’s suggestion that video access should be provided to the public if “feasible” seemed to raise
an undue barrier for courts—such as this member’s court—that (due to bandwidth and other
concerns) had been providing the public with audio-only access to video proceedings. It could be
hard to make a finding that public video access was not “feasible”—would that require considering
whether switching to a different electronic platform would permit public video access? The
member suggested deleting this sentence from the committee note. Professor Beale explained that
this was just one example and the Advisory Committee was not wedded to it. Judge Kethledge
agreed that this example could be misunderstood. He thought there would not be much harm in
striking that sentence from the committee note. Judge Bates also agreed, noting that his court had
also been providing the public with audio-only access to video proceedings.

A second judge member suggested that, even if the Note’s language about “feasibility”
should be deleted, it could be useful for the Note to discuss the possibility of using audio to provide
the public with “reasonable alternative access.” The first judge endorsed the Rule’s feasibility
language concerning the timing of access: public access should be contemporaneous if that is
feasible. A third judge member warned that requiring a feasibility analysis could suggest that
courts should engage in “heroics” to try to provide contemporaneous video access to the public.
An emergency rule will only apply in unusual circumstances. It is not helpful for the rules to
require judges operating under such circumstances to devote extensive attention to information
technology issues. The idea is to protect the rights of the defendant while acknowledging the rights
of the public and to reconcile those in a timely fashion. This judge urged the deletion of any words
that could introduce new points of dispute.

Professor Struve wondered whether a way to keep the thought about audio transmission as
an option would be to insert a reference to it around line 300, as an example of a reasonable form
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of access. She suggested a sentence reading: “Under appropriate circumstances, the reasonable
alternative could be audio access to a video proceeding.” The judge who first raised this issue
agreed that this would be a better place for this example, as did Judge Bates. This would allow the
deletion of the sentence at lines 312—15 that had been critiqued.

Discussion then moved to subdivision (¢), which addresses the use of videoconferencing
and teleconferencing after the declaration of a rules emergency. A judge member asked, in light
of the decision to strike the reference to subparagraph (2)(A) from paragraph (e)(3), whether it
would make sense to repeat in paragraph (e)(3) the requirements laid out in subparagraph (2)(B),
the remaining cross-referenced provision. Judge Bates noted that the cross-reference only referred
back ten lines or so and would thus be easy enough to follow. Professor Kimble noted that, when
possible, it is better to avoid unnecessary cross-references, but that it always depends on how much
language would need to be repeated and on the distance from the original language. Professor
Kimble thought that the cross-reference was reasonable here.

A judge member wanted to make Committee members aware of caselaw interpreting Rule
43(c)(1)(B)’s provision that a noncapital defendant who has pleaded guilty “waives the right to be
present ... when the defendant is voluntarily absent during sentencing.” In 2012—before the
pandemic or the CARES Act—the Second Circuit had addressed the circumstances under which,
pursuant to Criminal Rule 43(c)(1)(B), a defendant could consent to the substitution of video
participation for presence in person. See United States v. Salim, 690 F.3d 115 (2d Cir. 2012). The
Second Circuit had said that consent for purposes of Rule 43(c)(1)(B) can be made through
counsel, though it must be knowing and voluntary. Salim’s requirements, this member stated, are
nowhere near as stringent as those in proposed Rule 62(e)(3). The judge wondered whether the
Second Circuit would adhere to Salim, in the non-emergency context, if Rule 62 were to be
adopted. But the member did not think that this was a reason not to proceed with the rule as drafted.

Another judge member thanked the Advisory Committee for the proposed rule, which this
member characterized as excellent. This judge had a question about subparagraph (e)(3)(B), which
(as set out in the agenda book) provided that a felony plea or sentencing proceeding could not be
conducted by videoconference unless “the defendant, after consulting with counsel, requests in
writing that the proceeding be conducted by videoconferencing.” The phrase “requests in writing”
had replaced “consents in writing” in an earlier draft. The committee note explained that this
change was intended to provide an additional safeguard, and suggested that a judge might want to
hold a colloquy with the defendant to confirm actual consent. The judge wanted to know whether
the Advisory Committee intended that the court must make a finding that there is consent, as
opposed to simply treating the written request as necessarily demonstrating consent. A written
request is not the same as actual consent because it is always possible that a defendant could be
confused or feel pressured. This judge did not think that subparagraph (e)(3)(B) was sufficiently
clear about requiring a finding that would guarantee actual consent. Subparagraph (e)(2)(C), by
comparison, suggested the need for a finding in a much clearer way. The judge suggested
referencing the “requirements in (2)(B) and (C)” on line 101 as one possible way of clarifying the
need for a finding.

Professor King asked whether the insertion of the words “and consents™ after “in writing”
in (¢)(3)(B) on line 111 would suffice to clarify the point. The judge member responded that such
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a change would ensure that there is a writing in the record that evinces consent; but that change by
itself would not make clear that the judge should verify that the defendant (as distinct from the
defendant’s lawyer) was actually consenting. The member asked whether consultation was
required on the record for a consent to videoconferencing at other types of proceedings under
paragraph (e)(2). Professor King responded that Rule 62(e)(2)(C) does not require a finding on the
record (with respect to that Rule’s requirement that the defendant consents after consulting with
counsel). Judge Bates noted that he had been considering a similar suggestion to Professor King’s,
that lines 110-11 might require that a defendant “consent by requesting in writing.” But he was not
sure whether that addressed the concern. The committee note might have to be changed as well.

Another judge member asked how subparagraph (e)(2)(C)—requiring that a defendant
“consents after consulting with counsel”—would work for defendants who had refused counsel
and were proceeding pro se. Judge Bates noted that consultation with counsel is required under
both (e)(2) and (e)(3). Professor Beale responded that the Advisory Committee had not discussed
this question, but that she assumed that consultation requirements would not apply for a defendant
who had waived the right to counsel. Proposed Rule 62(d)(2) provides that “the court may sign
for” a pro se defendant “if the defendant consents on the record,” but no specific cross-reference
to that provision appears in the (¢)(2) and (e)(3) consultation provisions. The judge noted that “an
adequate opportunity to consult”—used in (e)(2)(B)—might be a better formulation for (¢)(2)(C)
than “consulting.”

A practitioner member noted that there were different consultation or consent requirements
in the different subsections of (e) and wondered how much protection would be lost if (¢)(2)(C)
just said “the defendant consents.” This might resolve the pro se defendant issue. In (¢)(3)(B) the
word “consent” could be added somewhere. And (e)(4)(C) simply requires that “the defendant
consents.” This would level out the articulation in all three provisions. Professor Beale stated that
this was one possible way to resolve the issue. As an alternative, she expressed support for revising
(€)(2)(C) to say “after the opportunity to consult.” A defendant who has waived representation
clearly has had an opportunity to consult with counsel.

The judge who had raised the concern about the writing and consent issue in the first place
suggested a solution that involved substituting “consent in writing” for “request in writing.”
Professor King then explained that the Advisory Committee had intended to create an added
protection by requiring a request from the defendant, rather than just consent. The idea has to come
from the defendant, not from any outside pressure. To maintain the Advisory Committee’s policy
choice, “consent in writing” would need to be in addition to a written request, not a substitute for
it.

As to the suggestion that the phrase “after consulting with counsel” be deleted from
(e)(2)(C), Professor King pointed out that the videoconferencing and teleconferencing proceedings
authorized by the CARES Act can only take place with the defendant’s consent “after consultation
with counsel.” So Congress made a policy choice to require that consultation with counsel precede
the consent. The Advisory Committee carried forward that policy choice. But inserting a reference
to the “opportunity” to consult, Professor King suggested, would not be inconsistent with the
Advisory Committee’s intent.
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Judge Kethledge noted that it was a judgment call whether to require the court to determine
that the defendant actually has consulted with counsel with respect to consent to
videoconferencing, or whether to require the court to find merely that the defendant generally had
an opportunity to consult with counsel before and during the proceeding (leaving it to district
judges in particular proceedings to determine how searching the inquiry should be with respect to
consultation on the specific issue of consent to videoconferencing). Judge Kethledge
acknowledged that the practitioner member’s drafting suggestion would make the provisions under
(©)(2)(C), (e)(3)(B), and (e)(4)(C) more uniform, but—Judge Kethledge suggested—spelling out
a requirement concerning opportunity to consult with counsel seems worthwhile given the gravity
of consenting to videoconferencing.

An appellate judge member followed up on Professor King’s point that “request” was a
higher requirement than consent. This member expressed support for requiring a request from the
defendant; such a request is more likely to trigger a finding of waiver in the event that the defendant
later tries (on appeal) to challenge the district court’s use of videoconferencing.

Professor Capra reminded the members that at this stage the Standing Committee was only
going to be voting on whether to send the rule out for public comment. He cautioned against too
much drafting on the floor at this stage. These issues could always be kept in mind going forward.

An academic member expressed support for requiring only an opportunity to consult, and
not actual consultation, with counsel; avoiding a requirement of actual consultation eliminates the
risk that a defendant might later deny that the consultation occurred. A judge member stated that,
if the rule refers to an “opportunity to consult,” it should use the “adequate opportunity” language
used in other provisions—Iest someone draw an inference from the fact that different formulations
are used in different places. This judge member pointed out, approvingly, that it was a policy
choice by the Advisory Committee that subparagraph (e)(4)(C) not include the “opportunity” or
“consultation” language. Subparagraph (e)(4)(C) omits those requirements because the idea is to
allow the defendant to consent quickly and easily to continuing a proceeding if a participant loses
video connection when a proceeding is already underway.

The judge who raised the writing and consent issue suggested revising paragraph (e)(3)(B)
(at lines 109-13) to require that “the defendant, after consulting with counsel, requests in a writing
signed by the defendant that the proceeding be conducted by videoconferencing.” This would
emphasize that a request is more than consent, while also ensuring that the defendant is actually
consenting. Professor Beale and Judge Kethledge endorsed this suggestion because this was what
the Advisory Committee had in mind. A judge member expressed concern that defendant
signatures had been difficult to obtain during the pandemic, but Professor Beale noted that
paragraph (d)(2) provides ways to comply with defendant-signature requirements when emergency
conditions limit a defendant’s ability to sign.

Judge Bates confirmed that Judge Kethledge and the reporters agreed with the change to
line 111 (which they did), and said that the Standing Committee would proceed with considering
the rule with that change. The rule being voted on would include the following changes:

e bracketed changes indicated in the agenda book at pages 161, 170, and 174-75
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e changes to paragraph (e)(3) and committee note discussion of subdivision (c) that
had been suggested by Judge Bates after publication of the agenda book but prior
to today’s meeting

e changes to subparagraph (¢)(3)(B)

e changes to committee note discussion of paragraph (d)(1)

No change to lines 94-95 was made at this time. The reporters would note the potential issue for
pro se defendants and the Advisory Committee would give it further consideration following the
public comment process.

Upon motion, seconded by a member, and on a voice vote: The Committee unanimously
approved publication of proposed new Criminal Rule 62 for public comment with the above-
summarized changes.

The Civil Rules Advisory Committee presented its proposed rule next. Judge Robert Dow
introduced it, thanking the subcommittee chairs and the reporters, and noting his appreciation for
the input provided by the members of the Standing Committee at the January meeting. Both the
Advisory Committee and its CARES Act Subcommittee agreed that the Civil Rules had performed
very well during the pandemic and that civil proceedings had generally moved forward, with the
exception that trials are backed up. Judge Dow said that the Advisory Committee was looking
forward to receiving public comment and that it was still open to proceeding down any of three
very different paths with regard to the emergency rule. One possibility was to proceed with the
emergency rule (proposed Civil Rule 87) as currently drafted. Another possibility was to directly
amend Civil Rules 4 (on service) and 6 (on time limits for postjudgment motions). Finally, given
that the Civil Rules had proven adaptable, the Advisory Committee had not ruled out
recommending against a civil emergency rule and leaving the Civil Rules unaltered.

Professor Cooper introduced the discussion of proposed Civil Rule 87. Rule 87 contains
six emergency rules, five of which concern service of the summons and complaint. Rule 87(c)(1)
(addressing alternate modes of service during an emergency) provides for service through “a
method that is reasonably calculated to give notice.” The Rule states that “[t]he court may order”
such service in order to make clear that litigants need to obtain a court order rather than taking it
on themselves to use the alternate mode of service and seek permission later. Proposed Rule
87(c)(1) builds in a “soft landing” provision, because the Advisory Committee concluded that each
of the emergency Civil Rules should have its own “soft landing” provision. Rule 87(c)(1) provides
that if the emergency declaration ends before service has been completed, the authorized method
may still be used to complete service unless the court orders otherwise.

Rule 87(c)(2) softens Civil Rule 6(b)(2)’s ordinarily-impermeable barrier to extensions of
time for motions under Civil Rules 50(b) and (d), 52(b), 59, and 60(b). Rule 87(c)(2) has been
carefully integrated with the provisions of Appellate Rule 4(a)(4)(A) (concerning motions that re-
start civil appeal time). The Appellate Rules Committee has worked in tandem with the Civil Rules
Committee, and is proposing an amendment to Appellate Rule 4(a)(4)(A)(vi) that will mesh with
proposed Civil Rule 87(c)(2). Rule 87(c)(2)(C) sets out a “soft landing” provision that addresses
the timeliness of motions and appeals filed after an emergency declaration ends; it provides that
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“[a]n act authorized by an order under” Rule 87(c)(2) “may be completed under the order after the
emergency declaration ends.”

The main remaining point of discontinuity with the other three proposed emergency rules
was the fact—discussed earlier by Professor Capra—that proposed Rule 87(b)(1)(B) required the
Judicial Conference to “adopt all the emergency rules in Rule 87(c) unless it excepts one or more
of them.” This differs from proposed Criminal Rule 62(b)(1)(B), which directs that the emergency
declaration “state any restrictions on the authority” granted in subsequent portions of Criminal
Rule 62. The Criminal Rule’s formulation would not work for Civil Rule 87(b)(1)(B), because it
would not make sense to ask the Judicial Conference to cabin the district court’s discretion with
respect to methods of service, or to invite the Judicial Conference to alter the intricate structure set
out in Civil Rule 87(c)(2). Instead, the Judicial Conference should consider which of the
emergency Civil Rules to adopt. Professor Cooper concluded by reminding the Standing
Committee members of Professor Capra’s suggestion that it might be appropriate to allow
disuniformity to remain for now in order to get public comment on the disuniformity itself.

Professor Marcus underscored the idea that Civil Rule 87 is dealing with very different
issues than Criminal Rule 62. Rule 87(c)(1) authorizes a court to order additional manners of
service in a given case. Trying to do something more global that did not require a court order had
not been viewed as a good idea by the subcommittee.

A practitioner member supported publication of the rule. Given the design of each of the
proposed emergency rules, this member acknowledged, achieving perfect uniformity is difficult.
However, this member suggested that in a system where, for the first time, emergency rules are
being introduced and the Judicial Conference is being tasked with declaring rules emergencies,
there was something to say for establishing a consistent default rule along the lines set out in the
proposed Bankruptcy and Criminal emergency rules—namely, that triggering the emergency
triggers all the emergency rules. This would mean less work for the Judicial Conference, which
would be able to activate all the emergency rules by declaring the emergency. But this could be
discussed further following publication. Professor Cooper said that Civil Rule 87(b)(1)(B)
envisioned substantially the same approach—namely, that all emergency provisions would be
adopted in the emergency declaration unless the Judicial Conference affirmatively excepted one
or more of them. But the member pointed out that Rule 87(b)(1)(B) requires explicit adoption of
the emergency rules; what would happen if the Judicial Conference simply declared an emergency
and said nothing else? Professor Capra agreed that if there is nothing in the declaration except the
declaration itself, then nothing would happen under Rule 87. Professor Cooper suggested that the
issue could be resolved if paragraph (b)(1) were revised to read: “[t]he declaration: (A) must
designate the court or courts affected; (B) adopts all the emergency rules . . . unless it excepts one
or more of them; and (C) must be limited to a stated period of no more than 90 days.” Professor
Capra suggested that it was unnecessary to resolve now, but also that it would be preferable to
copy the language used in the other sets of rules.

A judge member agreed that more uniformity would be better but that it did not have to be
addressed today. This member then asked two questions. First, why did the rule, in paragraph
(c)(1), say that a “court may order service” through an alternative method instead of saying that a
“court may authorize service?” Would it not be better to allow a party to change its mind and
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decide that a standard method of service would be fine after all? A court order might lock a party
into the alternative service method. Professor Marcus explained that the Advisory Committee used
“order” rather than “authorization” because an “order” guarantees that the judge approves service
by an identifiable means (a court order). The member asked whether the “order” would require
that service must be by the alternative means, but Professor Marcus thought that surely the order
would only add an additional means rather than ruling out standard methods. The member
suggested revising (c)(1), at line 27, to say “[t]he court may by order authorize.” Professor Cooper
and Judge Dow approved of this change.

The member’s second question also related to paragraph (c)(1). The member appreciated
the point, in the proposed committee note, that courts should hesitate before modifying or
rescinding an order issued under paragraph (c)(1) for fear that a party may already be in the process
of serving its adversary. The member had previously thought it might be advisable to require good
cause for modifying the order. After consideration, the member no longer thought a good cause
standard was necessary, but the member wondered if it would be better if paragraph (c)(1), at page
125 lines 35-36, required that the court give the plaintiff notice and an opportunity to be heard
before modifying or rescinding the order. Professor Cooper was neutral on this suggestion. Judge
Dow did not see any downside to requiring notice and opportunity to be heard and thought that
this was what most judges would do anyway. Professor Hartnett suggested omitting the word
“plaintiff” because plaintiffs are not the only ones who serve summonses and complaints.
Accordingly, lines 35-36 were revised to read “unless the court, after notice and an opportunity to
be heard, modifies or rescinds the order.”

A third change agreed upon was to delete (for style reasons) “authorized by the order” from
line 33.

A judge member thought that the proposed rule addressed most of the Civil Rules that are
integrated with Appellate Rule 4, which governs the time to file a notice of appeal. This judge
noted, however, that proposed Civil Rule 87 did not seem to address Rules 54 and 58, each of
which is also integrated with the Appellate Rules through Rule 59. (The member was referring to
Civil Rule 58(e), which provides that “if a timely motion for attorney's fees is made under Rule
54(d)(2), the court may act before a notice of appeal has been filed and become effective to order
that the motion have the same effect under Federal Rule of Appellate Procedure 4(a)(4) as a timely
motion under Rule 59.”) Professor Struve responded that the Advisory Committee was attempting
to account for the Rule 6(b)(2) provision stating that courts cannot extend the time to act under
Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b). The proposed rule targeted those
particular constraints. The judge member acknowledged that explanation, but argued that Rule
58(e) contains its own bar on extensions that could not be avoided if a litigant wanted to preserve
the option of waiting to appeal. Professor Struve responded that the deadline in Rule 58(e) (“a
timely motion ... under Rule 54(d)(2)”) was extendable under Rule 6(b)(1); Judge Bates and
Professor Cooper agreed with this view. The member responded that he read Rule 58(e) to
incorporate the time deadline in Civil Rule 59, not the Civil Rule 59 deadline as it might be
extended under the emergency rule. After some further discussion, Professor Struve suggested that
this issue be noted for further discussion following public comment. Judge Bates agreed that this
suggestion could be discussed further during the comment period.
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Upon motion, seconded by a member, and on a voice vote: The Committee unanimously
approved publication of proposed new Civil Rule 87 for public comment with the three
modifications (to Rule 87(c)(1)) described above.

Judge Dennis Dow introduced the proposed emergency Bankruptcy Rule, new Rule 9038.
He thanked Professor Gibson for her excellent work in spearheading the drafting of the proposed
rule and Professor Capra for his leadership and coordination of the project. Changes since January
largely resulted from guidance the Standing Committee had provided at its January meeting. Rules
9038(a) and (b) generally track the approach taken in the other emergency rules, while Rule
9038(c) addresses issues specific to the Bankruptcy Rules. Professor Gibson noted one point of
disuniformity—the use of “bankruptcy court” instead of “court” throughout the proposed rule.
Bankruptcy Rule 9001 defines “court” as the judicial officer presiding over a given case, so while
the Advisory Committee thought the risk of confusion was low, the decision was made to use
“bankruptcy court” when referring to the institution rather than the individual. The only
substantive change since January was to revise paragraph (c)(1) to allow a chief bankruptcy judge
to alter deadlines on a division-wide basis as opposed to district-wide when a rules emergency is
in effect. The thinking was that if an emergency only affected part of a district, then deadlines
could be extended in only that area. The emergency rule was largely an expansion of Rule 9006(b)
(which addresses extensions). When the bankruptcy emergency subcommittee surveyed the
Bankruptcy Rules, they determined that Rule 9006(b) was arguably insufficient in some
emergency situations because it did not allow extensions of all rules deadlines (for example, the
deadline for holding meetings of creditors). The proposed emergency rule would allow greater
flexibility. The Advisory Committee agreed to make its rule uniform with the other proposed
emergency rules in providing that only the Judicial Conference would be authorized to declare a
rules emergency.

Judge Bates had a question about Rule 9038(c). In subsection (c)(1) a chief bankruptcy
judge is allowed to toll or extend time in a district or division and in (c)(2) a presiding judge can
extend or toll time in a particular proceeding. Judge Bates’s question concerned (c)(4)’s provision
on “Further Extensions or Shortenings.” He asked if that provision was intended to allow presiding
judges to further modify deadlines regardless of who had modified them in the first place. Professor
Gibson and Judge Dow said yes.

A judge member noted that the rule did not permit chief judges to adjust the deadline
extensions authorized by their own prior orders. Professor Gibson agreed that chief judges could
not do this, except in individual cases over which they are presiding. The idea was that the chief
judge’s extensions would be general. This member also asked what it meant to say that further
extensions or shortenings could occur “only for good cause after notice and a hearing and only on
the judge’s own motion or on motion of a party in interest or the United States trustee.” Would it
be enough to refer simply to notice and an opportunity to be heard, rather than a hearing? And why
spell out whose motion could trigger the adjustment? Professor Gibson and Judge Dow explained
that under the Bankruptcy Code, “notice and a hearing” is a defined term and that it required only
an opportunity to be heard. There would be no need to hold a hearing if one was not requested.
The point of mentioning whose motion could trigger the adjustment was to establish that the court
could adjust the deadlines sua sponte. Judge Dow said that without this language he did not think
it would be clear that judges could initiate the process on their own. Judge Bates asked whether
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this language was necessary. In the district courts, judges can always initiate these kinds of
processes on their own. Professor Gibson thought there were some situations where parties had to
file motions. Judge Dow explained that the language was there for clarity and to prevent litigants
from arguing that a court lacked the power to act sua sponte. Professor Hartnett asked about the
significance of saying that “only” these persons could move. Who else could possibly move other
than the persons listed? Professor Gibson and Judge Dow agreed that words “and only” could
probably be cut.

Upon motion, seconded by a member, and on a voice vote: The Committee unanimously
approved publication of proposed new Bankruptcy Rule 9038 for public comment with the
sole modification of the words “and only” on line 63 being deleted.

Judge Bybee and Professor Hartnett introduced the Advisory Committee on Appellate
Rules’ proposed amendments to Appellate Rules 2 and 4. Judge Bybee thanked everyone for their
input and expressed that the Advisory Committee was satisfied with the proposed amendments.
Professor Hartnett explained that the Advisory Committee had made significant changes to
proposed Appellate Rule 2 since January in order to achieve greater uniformity and to respond to
the Standing Committee’s suggestions. The power to declare an emergency now rested only with
the Judicial Conference, and sunset and early termination provisions had been added. The
Advisory Committee had retained its suggestion that the Appellate Rules include a broad
suspension power. The proposed appellate emergency rule would be added to existing Appellate
Rule 2, which authorizes the suspension of almost any rule in a given case.

Professor Hartnett explained that the proposed amendment to Rule 4 that accompanied the
proposed emergency rule was not quite an emergency rule itself, but rather was a general
amendment to Rule 4. The idea was to amend Rule 4 so that it would work appropriately if
Emergency Civil Rule 6(b)(2) ever came into effect; but the proposed amendment would make no
change at all to the functioning of Appellate Rule 4 in non-emergency situations. Under Appellate
Rule 4(a)(4)(A), certain postjudgment motions made shortly after entry of judgment re-set the time
to take a civil appeal, such that the appeal time does not begin to run until entry of the order
disposing of the last such remaining motion. For most types of motion listed in Rule 4(a)(4)(A),
the motion has such re-setting effect if the motion is filed “within the time allowed by” the Civil
Rules. If Emergency Civil Rule 6(b)(2) were to come into effect and a court (under that Rule)
extended the deadline for making such a postjudgment motion, that motion (when filed within the
extended deadline) would be filed “within the time allowed by” the Civil Rules and thus would
qualify for re-setting effect under Appellate Rule 4(a)(4)(A). But for Civil Rule 60(b) motions to
have re-setting effect, Rule 4(a)(4)(A) sets an additional requirement: under Rule 4(a)(4)(A)(vi1),
a Rule 60 motion has re-setting effect only “if the motion is filed no later than 28 days after the
judgment is entered.” This text, left as is, would mean that in a situation where a court (under
Emergency Civil Rule 6(b)(2)) extended the deadline for a Civil Rule 59 motion, the re-setting
effect of a motion filed later than Day 28 after entry of judgment would depend on whether it was
a Rule 59 or a Rule 60(b) motion. To avoid this discontinuity, the proposal amends Rule
4(a)(4)(A)(vi) to accord re-setting effect to a Civil Rule 60 motion filed “within the time allowed
for filing a motion under Rule 59.” That wording, Professor Hartnett pointed out, leaves Rule
4(a)(4)(A)(vi)’s effect unaltered in non-emergency situations, because under the ordinary Civil
Rules the (non-extendable) deadline for a Rule 59 motion is 28 days.
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Judge Bates solicited comments on the proposed amendments to Appellate Rules 2 and 4.
No comments were offered.

Upon motion, seconded by a member, and on a voice vote: The Committee unanimously
approved publication of proposed amendments to Appellate Rules 2 and 4 for public
comment.

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Schiltz and Professor Capra provided the report of the Evidence Rules Advisory
Committee, which last met via videoconference on April 30, 2021. The Advisory Committee
presented three action items; in addition, it listed in the agenda book six information items which
were not discussed at the meeting. The Advisory Committee’s report and the draft minutes of its
last meeting were included in the agenda book beginning at page 818.

Action Items

Publication of Proposed Amendment to Rule 106 (Remainder of or Related Writings or
Recorded Statements). Judge Schiltz introduced this first action item: a proposed amendment to
Rule 106, often referred to as the “rule of completeness.” Rule 106 provides that if a party
introduces all or part of a written or recorded statement in a way that is misleading, the other side
may require admission of a completing portion of the statement in order to correct the
misimpression. The proposed amendment is intended to resolve two issues with the rule.

First, courts disagree on whether the completing portion of the statement can be excluded
under the hearsay rule. Suppose, for example, that a prosecutor introduces only part of a
defendant’s confession and the defendant wants to introduce a completing portion of the
confession. The question becomes whether the prosecutor can object on grounds that the defendant
is trying to introduce hearsay. Courts of appeals have taken three approaches to this question. Some
exclude the completing portion altogether on grounds that it is hearsay, basically allowing the
prosecution to mislead the jury. Some courts will admit the completing portion but will provide a
limiting instruction that the completing portion can be used only for context and not for truth. This
may confuse jurors. Other courts will allow a completing portion in with no instruction. The
Advisory Committee unanimously agreed that Rule 106 should be amended to provide that the
completing portion must be admissible over a hearsay objection. In other words, the judge cannot
exclude the completing portion on hearsay grounds, but may still exclude it for some other reason
(Rule 403 grounds, for example) or may give a limiting instruction.

The second issue is that the current rule applies to written and recorded statements but not
to unrecorded oral statements. This means that, unlike any other rule of evidence, the rule of
completeness is dealt with by a combination of the Federal Rules of Evidence and the common
law, with the common law governing in the area of unrecorded oral statements. Completeness
issues often arise at trial. Judges and parties often have to address these issues on the fly, in
situations where they may not have time to thoroughly research the common law. There are circuit
splits in this area as well. Some circuits allow the completion of an unrecorded oral statement and
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others do not. The Advisory Committee unanimously supported an amendment that would extend
Rule 106 to all statements so that it fully supersedes the common law. The DOJ initially opposed
amending Rule 106 but thanks to the hard work of Ms. Shapiro and Professor Capra, the Advisory
Committee was able to propose language for the amendments and committee note that garnered
the DOJ’s support.

A practitioner member complimented the proposal. A judge member, likewise, expressed
support for the proposal; this member asked about the inclusion of case citations in the committee
notes. This member pointed out that another advisory committee, explaining its decision not to
adopt a suggested change to a committee note, had stated that “as a matter of practice and style,
committee notes do not normally include case citations, which may become outdated before the
rule and note are amended.” Professor Capra responded that the Standing Committee has never
taken a position on case citations in committee notes. For a time there were certain members on
the Standing Committee who believed that cases should never be cited in committee notes. The
Evidence Rules Committee takes the view that case citations are permissible in committee notes,
provided that they are employed judiciously. Here, the citations are useful because they note
arguments, made by courts, that provide support for the rule.

Professor Coquillette said that case citations can be problematic when a case citation is
used to justify a rule amendment. If the case in question is later overturned, one cannot at that point
amend the committee note. If, however, the case is cited to illustrate how the rule works, there is
less reason to think there is a problem. Professor Capra thought there was no risk in citing a case
as a basis for a rule—if a case’s reasoning is adopted by the rule and that case’s holding becomes
the new rule, then that case will not be overturned. Professor Coquillette decried this as circular
reasoning, but Professor Capra disagreed. Professor Capra gave examples of prior committee notes
to the Evidence Rules that cited cases. Judge Schiltz suggested that there was a difference between
a note explaining that a rule amendment resolves a circuit split and a note explaining that a rule
amendment was adopted because a case required the amendment. He thought the cases here were
being used to illustrate the different approaches courts are taking as of the time of the amendment’s
adoption; such citations, he suggested, will not become outdated based on later events. Professor
Capra agreed.

Professor Struve noted a diversity of opinion and past practice. She thought it was a good
question but that since the rule was only going out for comment, it could be considered later rather
than trying to fine-tune every citation at this meeting. Professor Capra stated that if there was going
to be a policy never to include case citations in notes he would be willing to follow such a policy
going forward, but he said such a policy should not be created without more careful consideration
and should not be applied to this rule retroactively. Professor Beale noted that the Advisory
Committee on Criminal Rules has not taken the position that case citations are never appropriate.
Such citations, she suggested, can be employed judiciously and can provide relevant background
about the history of a rule amendment. Multiple participants noted that this topic could be
discussed among the reporters and at the Committee’s January 2022 meeting.

Judge Bates observed that the committee note (on page 829 of the agenda book) states that

the amendment to Rule 106 “brings all rule of completeness questions under one rule.” He asked
whether that was technically accurate, given Rule 410(b)(1) (which provides that “[t]he court may
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admit a statement described in Rule 410(a)(3) or (4) . . . in any proceeding in which another
statement made during the same plea or plea discussions has been introduced, if in fairness the
statements ought to be considered together”). Professor Capra responded that Judge Bates’s
question was a good one and the Committee would consider that question going forward.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication for public comment the proposed amendment to Rule 106.

Publication of Proposed Amendment to Rule 615 (Excluding Witnesses). Judge Schiltz
introduced the proposed amendment to Rule 615, a “deceptively simple” rule providing, with
certain exceptions, that “[a]t a party’s request, the court must order witnesses excluded so that they
cannot hear other witnesses’ testimony.” The court may also exclude witnesses on its own
initiative. The circuits are split, however, on whether the typically brief orders that courts issue
under Rule 615 simply physically exclude witnesses from the courtroom or whether they also
prevent witnesses from learning about what happens in the courtroom during periods when they
have been excluded. Some circuits hold that a Rule 615 order automatically bars parties from
telling excluded witnesses what happened in the courtroom and automatically bars excluded
witnesses from learning the same information on their own, even when the judge’s order does not
go into this detail. Other circuits view Rule 615 as strictly limited to excluding witnesses from
being present in a courtroom, requiring that any further restrictions must be spelled out in the order.
The Advisory Committee unanimously voted to amend the rule to explicitly authorize judges to
enter further orders to prevent witnesses from learning about what happens in the courtroom while
they are excluded. But, under the amended Rule, any such additional restrictions will have to be
spelled out in the order; they will not be deemed implicit in an order that mentions no such
restrictions. Judge Schiltz pointed out that, in response to a Standing Committee member’s
comment in January, the committee note had been revised (as shown on page 834 of the agenda
book) to include the observation that a Rule 615 order excluding witnesses from the courtroom
“includes exclusion of witnesses from a virtual trial.”

Judge Schiltz then explained another issue resolved by the proposed amendment. Rule 615
says that a court cannot exclude parties from a courtroom, so a natural person who is a party cannot
be excluded from a courtroom. If one of the parties is an entity, that party can have an officer or
employee in the courtroom. But some courts allow entities to have multiple representatives in the
courtroom without making any kind of showing that multiple representatives are necessary. The
Advisory Committee considered this difference in treatment to be unfair. The proposed
amendment would make clear that an entity-party can designate only one officer or employee to
be exempt from exclusion as of right. Like any party, though, if an entity-party can make a showing
that additional representatives are necessary, then the judge has the discretion to allow more.

Judge Bates noted a typo in the proposed committee note (on page 835 of the agenda book,
the word “one” was missing from “only one witness-agent is exempt at any one time”). A judge
member expressed support for the amendment but asked a broader historical question about why
the default was not for witnesses to be excluded from the courtroom unless they fall into one of
the categories set out in current Rule 615. Why should exclusion require an order? Professor Capra
thought this would be less practical as a default rule. Requiring an order helps ensure notice to
participants, and violating a court order can trigger a finding of contempt. Judge Schiltz noted that
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there is a background default rule of open courtrooms, and a departure from that should require an
order.

A practitioner member asked about rephrasing part of the committee note at the bottom of
page 834 to be more specific. The committee note observes that the Rule does not “bar[] a court
from prohibiting counsel from disclosing trial testimony to a sequestered witness,” but then goes
on to say that “an order governing counsel’s disclosure of trial testimony to prepare a witness raises
difficult questions . . . and is best addressed by the court on a case-by-case basis.” The member
suggested that this passage seemed to spot issues without giving much guidance. Judge Schiltz
explained that this is a nuanced issue that would be very difficult to treat in more detail. Professor
Capra observed that the Advisory Committee had debated whether to mention the issue at all. The
member expressed support for mentioning the issue in the committee note. The member pointed
out that the language of proposed Rule 615(b)(1) suggests that a court can issue an order flatly
prohibiting disclosure of trial testimony to excluded witnesses, full stop. So that raises the question
of how that would apply to lawyers doing witness preparation, particularly in a criminal case.
Professor Capra noted that the Advisory Committee would be open to considering revisions to the
note language (so long as those revisions did not go into undue detail on the issue). Professor
Coquillette expressed approval for the approach taken by the proposed committee note. This issue,
he said, implicates difficult questions of professional responsibility (such as the scope of the duty
of zealous representation)—questions that are regulated by state rules and state-court decisions.
Going into any further detail would take the committee note’s drafters into a real thicket.

An academic member asked what the standard would be for the issuance of an additional
order (under proposed Rule 615(b)) preventing disclosure to or access by excluded witnesses.
Professor Capra said there was no standard provided because the issue was highly discretionary.
He saw it as similar to Rule 502(d), which provides no limitations on a court’s discretion. Again,
the rule could not be detailed enough to account explicitly for every situation that might come up.
The member also asked why paragraph (a)(4), stating that a court cannot exclude “a person
authorized by statute to be present,” was necessary. The member expressed the view that the rules
cannot authorize something inconsistent with a statute. Professor Capra explained that this
provision had been added to the Rule in 1998 to account for legislation that limited the grounds on
which a victim could be excluded from a criminal trial. Originally the 1998 proposal had been
drafted to refer to that particular legislation, but (as a result of discussion in the Standing
Committee) the provision as ultimately adopted refers generically to any statutory authorization to
be present. The inclusion of this provision avoids the issue of supersession of a prior statute by a
subsequent rule amendment (see 28 U.S.C. § 2072(b)).

Professor Bartell asked whether orders under Rule 615(b) require a party’s request.
Professor Capra noted that, like orders under Rule 615(a), an order under Rule 615(b) could be
issued upon request or sua sponte. A judge member suggested that, after public comment, it may
be worth making this explicit in (b) as it is in (a). Professor Capra did not think it made sense to
try to make the language of Rules 615(a) and (b) parallel on this point. Orders under Rule 615(a),
he pointed out, “must” be issued upon request whereas orders under Rule 615(b) are discretionary.
Another judge member complimented the Advisory Committee’s work and noted that the
amendment addresses an issue that comes up all the time. Another judge member asked why 615(b)
referenced additional orders and whether there was a reason that all Rule 615 issues could not be
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addressed in a single order. Professor Capra and Judge Schiltz agreed there was no intent to require
separate orders, and undertook to clarify the language after the public comment period.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication for public comment the proposed amendment to Rule 615 (with the committee-
note typo on page 835 corrected).

Publication of Proposed Amendment to Rule 702 (Testimony by Expert Witnesses). Rule
702 addresses the admission of expert testimony. Judge Schiltz described it as an important and
controversial rule. Over the past four years, the Advisory Committee has thoroughly considered
Rule 702. Ultimately, the Committee decided to amend it to address two issues.

The first issue concerns the standard a judge should apply in deciding whether expert
testimony should be admitted. Under Rule 702 such testimony must help the jury, must be based
on sufficient facts, must be the product of a reliable method, and must represent a reliable
application of that method to adequate facts. It is clear that a judge should not admit expert
testimony without first finding by a preponderance of the evidence that each of these requirements
of Rule 702 are met. The problem is that many judges have not been correctly applying Rule 702.
They have treated the 702 requirements as if they go to weight rather than admissibility, and some
have explicitly said that this is what they are doing even though it is not consistent with the text of
Rule 702. For example, instead of asking whether an expert’s opinion is based on sufficient data,
some courts have asked whether the opinion could be found by a reasonable juror to be based on
sufficient data. This is an entirely different question and sets a lower and incorrect standard.

The main reason for the confusion in the caselaw is that discerning the correct standard
takes some digging. One starts with Daubert v. Merrell Dow Pharms., Inc., 509 U.S. 579, 592
(1993), which directs that “the trial judge must determine at the outset, pursuant to Rule 104(a),”
whether Rule 702’s requirements are met. Rule 104(a) merely says that it’s the judge who decides
whether evidence is admissible; that Rule doesn’t say what standard of proof the judge should
apply. For the latter, one must turn to Bourjaily v. United States, 483 U.S. 171, 175 (1987), which
directs that judges—in making admissibility determinations—should apply a preponderance-of-
the-evidence standard. A lot of judges and litigants have had trouble connecting those dots. The
Advisory Committee voted unanimously to amend Rule 702 to make it clear that expert testimony
should not be admitted unless the judge first finds by a preponderance of the evidence that all the
requirements of Rule 702 are met. This will not change the law at all but will clarify the Rule so
that it is not misapplied so often.

The second issue to be addressed was the problem of overstatement—especially with
respect to forensic expert testimony in criminal cases. That is, experts overstating the certainty of
their conclusions beyond what can be supported by the underlying science or other methodology
as properly applied to the facts. All members of the Advisory Committee agreed that this was a
problem, but they were sharply divided over whether an amendment was necessary to address it.
The criminal defense bar felt strongly that the problem should be addressed by adding a new
subsection to the rule explicitly prohibiting this kind of overstatement. The DOJ and some other
committee members felt strongly that there should not be such an amendment; they argued that
the problem with overstatement was poor lawyering. These members argued that Rule 702 already
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provides the defense attorney with the grounds for objecting to, and the court with the basis for
excluding, overstatements. Ultimately, an approach proposed by a judge member of the Standing
Committee garnered support from all members of the Advisory Committee. That approach entails
making a modest change to existing subsection (d) that is designed to help focus judges and parties
on whether the opinion being expressed by an expert is overstated.

A judge member praised the proposed amendments to Rule 702 as beneficial and
thoughtful. No other members had any comments on this proposal.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication for public comment the proposed amendment to Rule 702.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Dennis Dow and Professors Gibson and Bartell provided the report of the Advisory
Committee on Bankruptcy Rules, which last met via videoconference on April 8, 2021. The
Advisory Committee presented twelve action items (two of which were presented together); in
addition, it listed in the agenda book four information items which were not discussed at the
meeting. The Advisory Committee’s report and the draft minutes of its last meeting were included
in the agenda book beginning at page 252.

Action Items

Final Approval of Restyled Rules Parts I and II. Professor Bartell introduced these restyled
rules, Part [, or the 1000 series of Bankruptcy Rules, and Part I1, the 2000 series of the Rules. The
Advisory Committee had received extensive and very helpful comments on these revisions from
the National Bankruptcy Conference. The Advisory Committee’s responses to those comments are
catalogued in the agenda book. The style consultants worked alongside the reporters and the
subcommittee leading this project. Although the Advisory Committee was submitting these first
two parts of the restyled rules for final approval, they asked that the Standing Committee not
transmit them to the Judicial Conference at this time but instead wait until all the restyled
Bankruptcy Rules have gone through the public comment process and can be submitted as a group.
In addition, the Restyled Rules Parts I and II will need to be updated to account for amendments
that have been made to those rules since the restyling process began, and the style consultants plan
to conduct a final “top-to-bottom review” of all the Restyled Rules after the final comment period.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the restyled Parts I and II for approval by the Judicial Conference but not to
transmit them to the Judicial Conference immediately.

Final Approval of Proposed Amendments Implementing the Small Business Reorganization
Act of 2019 (SBRA or Act). Professor Gibson explained that after the SBRA was passed, the
Advisory Committee promulgated interim rules to deal with several changes made to the
Bankruptcy Code by the SBRA. The interim rules took effect as local rules or standing orders on
February 19, 2020, the effective date of the Act. The interim rules were published for comment
last summer, along with the SBRA form amendments, as proposed final rules. There were no
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comments. The Advisory Committee recommended final approval of the SBRA amendments and
new Rule.

Professor Gibson noted that one of the affected Rules, Rule 1020, had also been amended
on an interim basis to reflect certain statutory definitions that applied under the CARES Act.
However, the version of Rule 1020 being submitted for final approval is the pre—CARES Act
version. This is appropriate, Professor Gibson explained, because the relevant CARES Act
statutory definitions are on track to expire by the time the SBRA amendments go into effect (the
Advisory Committee will monitor for any extension of the sunset date for the relevant CARES Act
provisions). Professor Struve complimented the members of the Advisory Committee, its
reporters, and Judge Dow for their excellent work on these rules and on many others, often on
short notice, over the past year.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the SBRA Rules—amendments to Rules 1007, 1020, 2009, 2012, 2015, 3010,
3011, 3014, 3016, 3017.1, 3018, and 3019, and new Rule 3017.2—for approval by the Judicial
Conference.

Final Approval of Proposed Amendment to Rule 3002(c)(6) (Filing Proof of Claim or
Interest). Judge Dow explained that the proposed amendment to Rule 3002(c)(6) clarified and
made uniform for domestic and international creditors the standard for extensions of time to file
proofs of claim. No comments had been received on the proposed amendment.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the proposed amendment to Rule 3002(c)(6) for approval by the Judicial
Conference.

Final Approval of Proposed Amendment to Rule 5005 (Filing and Transmittal of Papers).
Judge Dow explained that this rule concerned filing and transmittal of papers to the United States
trustee. The proposed amendments would permit transmittal to the United States trustee by filing
with the court’s electronic-filing system, and would eliminate the verification requirement for the
proof of transmittal required for papers transmitted other than electronically. The United States
trustee had been consulted during the drafting of the proposed amendment and consented to it. The
only public comment on the proposal concerned some typographical issues, which had been
corrected.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the proposed amendment to Rule 5005 for approval by the Judicial Conference.

Final Approval of Proposed Amendment to Rule 7004 (Process, Service of Summons,
Complaint). The amendment adds a new subdivision (i) to make clear that service under Rule
7004(b)(3) or Rule 7004(h) may be made on officers or agents by use of their titles rather than
their names. No public comments were submitted on the proposed amendment. Before giving final
approval to the proposed amendment, the Advisory Committee had deleted a comma from the
proposed rule text and, in the committee note, changed the word “Agent” to “Agent for Receiving
Service of Process.”
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Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the proposed amendment to Rule 7004 for approval by the Judicial Conference.

Final Approval of Proposed Amendment to Rule 8023 (Voluntary Dismissal). The proposed
amendments would conform Rule 8023 to pending amendments to Appellate Rule 42(b). The
amendments clarify that a court order is required for any action other than a simple voluntary
dismissal of an appeal. No public comments were submitted on the proposed amendments, and the
Advisory Committee had approved them as published.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the proposed amendment to Rule 8023 for approval by the Judicial Conference.

Final Approval of Proposed Amendment to Official Form 122B (Chapter 11 Statement of
Current Monthly Income). Judge Dow explained that this Form (which is used by a debtor in an
individual Chapter 11 proceeding to provide information for the calculation of current monthly
income) instructed that “an individual . . . filing for bankruptcy under Chapter 11 must fill out the
form. The issue was that individuals filing under subchapter V of Chapter 11 do not need to make
the calculation that Form 122B facilitates. The amendment therefore added “(other than under
subchapter V) to the end of the above-quoted instruction. No comments were submitted and the
Advisory Committee approved the amendment as published.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the proposed amendment to Official Form 122B for approval by the Judicial
Conference.

Publication of Restyled Rules Parts I1I (3000 series), IV (4000 series), V (5000 series), and
VI (6000 series). Professor Bartell expressed great satisfaction with the productive process of
restyling the rules. These four parts are ready to go out for public comment. Unlike the procedure
with Parts I and II, these proposed restyled rules would be accompanied by committee notes. The
publication package would also include the committee note to Rule 1001 (which explains the
restyling process and its goals). The Advisory Committee anticipates that the remaining three parts
will be ready for public comment a year from now.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication for public comment the restyled versions of Parts III, IV, V, and VI of the
Bankruptcy Rules.

Publication of Proposed Amendments to Rule 3002.1 (Notice Relating to Claims Secured
by Security Interest in the Debtor’s Principal Residence) and New Official Forms 410C13-IN
(Trustee’s Midcase Notice of the Status of the Mortgage Claim), 410C13-1R (Response to
Trustee’s Midcase Notice of the Status of the Mortgage Claim), 410C13-10C (Motion to Determine
the Status of the Mortgage Claim (conduit)), 410C13-10NC (Motion to Determine the Status of
the Mortgage Claim (nonconduit)), 410C13-10R (Response to Trustee’s Motion to Determine the
Status of the Mortgage Claim). Judge Dow introduced the proposed amendments to Rule 3002.1,
which would substantially revise the existing rule. The rule addresses notices concerning claims
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secured by a debtor’s principal residence (such as notices of payment changes for mortgages),
charges and expenses incurred in the course of the bankruptcy proceeding with respect to such
claims, and the status of efforts to cure arrearages. The proposed amendments were suggested by
the National Association of Chapter Thirteen Trustees and the American Bankruptcy Institute’s
Commission on Consumer Bankruptcy.

Professor Gibson explained that this is an important rule intended to deal with the situation
of debtors filing Chapter 13 cases in order to save their homes. Often, these debtors would continue
to make their monthly payments under the plan but then find out at the end of their bankruptcy
case that they were behind on their mortgage either because they had not gotten accurate
information about changes in the payment amount or because fees or other charges had been
assessed without their knowledge. The purpose of the rule was to ensure that the trustee and debtor
have the information they need to cure arrearages and stay up to date on the mortgage over the life
of the plan.

Stylistic changes were made throughout the rule, and there were notable substantive
changes. The amendments make two important changes in Rule 3002.1(b) (which deals with
notices of changes in payment amount). New Rule 3002.1(b)(2) provides that if the notice of a
mortgage payment increase is late, then the increase does not take effect until the debtor has at
least 21 days’ notice. New Rule 3002.1(b)(3) addresses home equity lines of credit. Dealing with
notice of payment changes for HELOCs poses challenges because the payments may change by
small amounts relatively frequently. New Rule 3002.1(b)(3) requires an annual notice of any over-
or underpayment on a HELOC during the prior year (and an additional notice if the HELOC
payment amount changes by more than $10 in a given month). Rule 3002.1(e) currently gives the
debtor up to a year (after notice of postpetition fees and charges) in which to object. The
amendment to Rule 3002.1(e) would authorize the court to shorten that one-year period (as might
be appropriate toward the end of a Chapter 13 case). Proposed new Rule 3002.1(f) provides for a
new midcase assessment of the mortgage claim’s status in order to give the debtor an opportunity
to cure any postpetition defaults that may have occurred. The existing procedure used at the end
of the case would be replaced with a motion-based procedure, under new Rule 3002.1(g), that
would result in a binding order from the court (under new Rule 3002.1(h)) on the mortgage claim’s
status. Five new Official Bankruptcy Forms have been developed for use by the debtor, trustee,
and mortgage claim creditor in complying with the provisions of the rule.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication for public comment the proposed amendment to Rule 3002.1, and new Official
Forms 410C13-1N, 410C13-1R, 410C13-10C, 410C13-10NC, 410C13-10R.

Publication of Proposed Amendment to Official Form 101 (Voluntary Petition for
Individuals Filing for Bankruptcy). This is the document filed by an individual to start a bankruptcy
proceeding. Judge Dow explained that Official Form 101 requires the debtor to provide certain
information, including, for the purpose of identification, names under which the debtor has done
business in the past eight years. Judge Dow said that in answering that question, some debtors also
reported the names of separate businesses such as corporations or LLCs in which they had some
financial interest. The proposed amendment clarifies that legal entities separate from the debtor
should not be listed.
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Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication for public comment the proposed amendment to Official Form 101.

Publication of Proposed Amendments to Official Forms 309E1 (Notice of Chapter 11
Bankruptcy Case (For Individuals or Joint Debtors)) and 309E2 (Notice of Chapter 11 Bankruptcy
Case (For Individuals or Joint Debtors under Subchapter V)). Judge Dow explained that the 309
forms are a series of forms used in different cases and by different kinds of debtors and entities;
the forms provide notice of the filing of a bankruptcy case and of certain deadlines in the case.
Two versions of the form, 309E1 and 309E2, are used in chapter 11 cases filed by individuals. The
Advisory Committee received a suggestion from two bankruptcy judges noting that these two
forms did not clearly distinguish the deadlines for objecting to the debtor’s discharge and for
objecting to the dischargeability of a particular claim. The proposed amendments reorganized the
two forms’ graphical structure as well as some of the language addressing the different deadlines.

Upon motion, seconded by a member, and on a voice vote: The Committee approved for
publication for public comment the proposed amendments to Official Forms 309E1 and
309E2.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Robert Dow and Professors Cooper and Marcus provided the report of the Advisory
Committee on Civil Rules, which last met via videoconference on April 23, 2021. The Advisory
Committee presented two action items. The agenda book also included discussion of three
information items. The Advisory Committee’s report and the draft minutes of its last meeting were
included in the agenda book beginning at page 642.

Action Items

Final Approval of Proposed Supplemental Rules for Social Security Review Actions under
42 US.C. §405(g). Judge Dow introduced these new supplemental rules. The Advisory
Committee received some public comments but not many. Two witnesses testified at a public
hearing in January. The Advisory Committee was nearly unanimous in supporting these proposed
rules. One member (the DOJ) opposed the proposed rules, but conceded that the rules were fair,
reasonable, and balanced. Another member abstained (having been absent for the relevant
discussion). All other members were strongly in favor. Judge Sara Lioi had done great work in
chairing the subcommittee that prepared the proposed rules.

One obvious concern that has been raised about these rules has been that rules promulgated
under the Rules Enabling Act process are ordinarily trans-substantive, whereas these rules address
a particular subject area. A related concern was that any departure from trans-substantivity would
make it harder to oppose promulgating specialized rules for other types of cases.

Judge Dow expressed that he had personally been on the fence about the creation of these

rules for some time but had come to support them for a few reasons. First, Social-Security review
actions are atypical because they are essentially appeals based on an administrative record. Second,
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there are a great many of these cases. Third, magistrate judges viewed the proposed rules very
favorably, and—at least in Judge Dow’s district—magistrate judges handle most of these cases.
District judges in districts where there has been a high volume of Social Security Review Actions
also supported the rules. Fourth, the proposed supplemental rules would be helpful to pro se
litigants. They had been clearly written and were as streamlined as they could possibly be. Finally,
some districts have good local rules in this area, but many do not, and those districts without such
rules would benefit from a fair, balanced, and comprehensible set of rules.

Professor Cooper summarized the changes that had been made in response to public
comment. Supplemental Rule 2(b)(1)(A) now requires the complaint to include not the last four
digits of the Social Security number but instead “any identifying designation provided by the
Commissioner with the final decision”; a conforming change was made to the committee note.
Supplemental Rule 6’s language was clarified. The committee note now observes that the rules’
scope encompasses instances where multiple people will share in an award from a claim based on
one person’s wage record.

Professor Cooper highlighted an issue concerning the drafting of Rule 3. That Rule
dispenses with Civil Rule 4’s provisions for service of summons and the complaint. Instead, the
Rule mandates transmittal of a notice of electronic filing to the U.S. Attorney’s Office for the
relevant district and “to the appropriate office within the Social Security Administrations’ Office
of General Counsel.” The quoted language was crafted by the Social Security Administration. It
will be applied by the district clerk, who will know which office is the “appropriate office.”

Professor Cooper observed that this project was originally proposed by the Administrative
Conference of the United States and was supported by the Social Security Administration. The
supplemental rules as now presented for final approval are greatly pared down compared with prior
drafts. They are designed to serve public, not private, interests. As to the concern that private
interests might in future invoke this example as support for the adoption of further substance-
specific rules—Professor Cooper conceded that this was not a phantom concern. But, he suggested,
the rulemaking process could withstand any incremental weakening of the trans-substantivity norm
that might result from the adoption of these rules.

Professor Coquillette complimented the Advisory Committee on its work on these rules,
which he saw as the rare appropriate exception to the general principle of trans-substantivity in the
rules. He suggested that departure from that principle was justified here for three reasons: (1) the
rules are set out as a separate set of supplemental rules; (2) the rules address matters of significant
public interest and will assist pro se litigants; and (3) the rules were crafted with significant input
from the Social Security Administration. Judge Bates also expressed support for the proposed new
rules. He had chaired the Advisory Committee throughout much of the process. Judge Bates
suggested that the committee note, on page 686 at lines 93-94, be updated to reflect the change in
the proposed text of Supplemental Rule 6 (from “after the court disposes of all motions” to “after
entry of an order disposing of the last remaining motion”). Professor Cooper endorsed the change.

A judge member expressed some concern that the supplemental rules might limit judges’

ability to handle matters on a case-by-case basis. This judge thought that magistrate judges in
particular liked being able to handle pro se cases, for example, in somewhat different ways. The
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judge recognized, however, that constraining the discretion of judges and increasing consistency
were, in many ways, the goals of the new supplemental rules. The judge thought the benefits did
probably outweigh the costs. The judge then raised a few additional points, addressed below. The
discussion has been reorganized here for clarity.

First, the judge asked whether the committee note language at page 685 lines 60-61
(“Notice to the Commissioner is sent to the appropriate regional office”) should mirror the
language in Supplemental Rule 3 itself (referencing notice being sent “to the appropriate office
within the Social Security Administration’s Office of General Counsel”). Judge Bates asked if
deleting the word “regional” would be enough, and the judge indicated that this would be an
improvement. It was agreed upon.

Additionally, the judge pointed out, electronic notice often raises troublesome technical
issues (to what email is the notice sent? Can it be opened more than once?). The judge expressed
the expectation that such issues would be resolved by the technical system designer and thus need
not concern the Standing Committee.

Concerning Supplemental Rule 2(b)(1)(A), the judge was worried that no one would know
what “any identifying designation provided by the Commissioner” referred to. He acknowledged
that this formulation was preferable to requiring inclusion of parts of social security numbers. But
it would be better to say specifically what the new identifier would be—maybe through a technical
amendment in the near future—than to risk confusing litigants, particularly pro se litigants.
Professor Struve thought that the idea of this language was to remain flexible and accommodating
to the extent that practices change. She asked whether it would make sense to say something like
“including any designation identified by the Commissioner in the final decision as a Rule
2(b)(1)(A) identifier.” This would put the onus on the Commissioner to highlight the identifier,
which would help pro se litigants. Professor Cooper pointed out that the Appeals Council, not the
Commissioner, would be putting out the final decision. This was why the language used was
“provided by the Commissioner.” Later, Judge Dow expressed that he could not think of a better
way of phrasing this and that the current language was the best of the options considered
throughout the process. Judge Dow pointed out that if the rule was approved, the Commission
would know that this was their opportunity to work out an identifying designation. Everyone knew
that this was a problem that needed to be solved. Judge Dow wondered whether the language in
that subparagraph could be developed along with the Commission and whether there could be
flexibility to change the phrasing going forward. Judge Bates thought it would be difficult to keep
the language flexible after the Standing Committee gave final approval and after the proposed rules
were sent on to the Judicial Conference, Supreme Court, and Congress.

Finally, the same judge member pointed out that since the statute provides for venue not
only in the judicial district in which the plaintiff resides, but also the judicial district where the
plaintiff has a principal place of business, it seems odd that subparagraph 2(b)(1)(B) only asks
about residence. Professor Cooper wanted to take time to confirm this venue point and to make
sure it had not intentionally been left unmentioned for a particular reason. Professor Cooper
proposed taking the rule as it was for now with the understanding that if a principal place of
business was indeed relevant for the kinds of individual claims encompassed by the supplemental
rules then it would be added to subparagraph 2(b)(1)(B). Professor Marcus added that
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subparagraph 2(b)(1)(B) was only about what the complaint must state. That would not control
venue so long as a statutory permission for venue existed elsewhere.

Another judge member raised a stylistic point regarding subparagraph 2(b)(1)(A), and
suggested that the gerund “identifying” in line 8 sounded somewhat awkward. This judge also
thought that subparagraph (A) was listing several things that a complaint must state and wondered
whether it might be broken up into a few separate shorter subparagraphs. The judge had thought
the rules committees were trying to move in the direction of breaking up lists into separate
subheadings in this way. After some discussion it was decided that paragraph (b)(1) would read:

(1) The complaint must:

(A) state that the action is brought under § 405(g);

(B)  identify the final decision to be reviewed, including any identifying
designation provided by the Commissioner with the final decision;

(C)  state the name and the county of residence of the person for whom benefits
are claimed;

(D)  name the person on whose wage record benefits are claimed; and

(E)  state the type of benefits claimed.

The judge who raised this point liked this suggestion and thought it helpfully provided a checklist
for pro se litigants. A style consultant approved of this adjustment. Judge Dow agreed.

Judge Bates reviewed the changes that had been agreed upon. Supplemental Rule (2)(b)(1)
would be reorganized as set out immediately above. Three changes would be made to the
committee note: adjustments on page 685 at lines 51-52 to account for the revisions to subdivision
(2)(b)(1); the deletion of the word “regional” on page 685 at line 61; and the change on page 686
at lines 93-94 identified by Judge Bates.

Upon motion, seconded by a member, and on a voice vote: The Committee, with one
member abstaining,” decided to recommend the proposed new Supplemental Rules for Social
Security Review Actions under 42 U.S.C. § 405(g) for approval by the Judicial Conference.

Proposed Amendment to Rule 12(a)(4)(A) concerning time to file responsive pleadings.
The proposed amendment would extend from fourteen days to sixty the presumptive time to serve
a responsive pleading after a court decides or postpones a disposition on a Rule 12 motion in cases
brought against a United States officer or employee sued in an individual capacity for an act or
omission occurring in connection with duties performed on the United States’ behalf. Judge Dow
explained that the DOJ sought this change based on its need for time to consider taking an appeal,
to decide on strategy and sometimes representation questions, and to consult between local U.S.
Attorney offices and main Justice or the Solicitor General.

Two major concerns had been raised at the Advisory Committee’s April meeting. First,
some thought the amendment might be overbroad and should be limited only to cases involving
immunity defenses. Second, there was concern over whether the time period was too long. As

¥ Ms. Shapiro explained that the DOJ was abstaining for the reasons it had previously expressed.
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Judge Dow saw it there were three types of cases. In some, it would be prejudicial to the plaintiff
to extend the deadline because expedition is important. In others, the DOJ genuinely needs more
time to decide whether to appeal. And sometimes the timing of the answer does not matter because
discovery or settlement is proceeding regardless. Judge Dow said that he was persuaded during
discussion that there are a lot more cases in the second category than in the first. If the default
remained at fourteen days, there would be many motions by the government seeking extensions
whereas if the default were sixty there would only be a few motions by plaintiffs seeking to
expedite. Judge Dow noted that there had been a motion in the Advisory Committee meeting to
limit the extended response time to cases in which there was an immunity defense, but that motion
had failed by a vote of 9 to 6. The Advisory Committee decided by a vote of 10 to 5 to give final
approval to the proposed amendment as published.

Professor Cooper explained that the proposal’s substance was the same as that in the DOJ’s
initial proposal. He agreed that the minutes of the discussion accurately reflect the extensive
discussion at the Advisory Committee meeting. There was some discussion of whether a number
between fourteen and sixty might be appropriate. Professor Cooper noted that in the type of case
addressed by Civil Rule 12(a)(3) and by the proposed amendment (i.e., a case in which a U.S.
officer or employee is sued in an individual capacity for an act or omission occurring in connection
with duties performed on the United States’ behalf), Appellate Rule 4(a)(1)(B)(iv) provides all
parties with 60 days to take a civil appeal. There is some logic, he suggested, to according the same
number of days for responding to a pleading as for the alternative of taking an appeal.

A judge member was sympathetic to Judge Dow’s view that a sixty-day default rule would
promote efficiency, but this member wondered whether thirty days might be a better choice. A
frequent criticism of our system, this member noted, is that litigation gets delayed. Professor
Cooper stated that, while the issue of the number of days had come up at the Advisory Committee’s
meeting, it had not been discussed extensively. The government often moves for an extension
under the current rule and often receives it. Professor Cooper recalled that a number of the judges
participating in the Advisory Committee’s discussion thought the 60-day period made sense. Judge
Bates thought the judge member’s suggestion was valuable. He said it was important, however,
not to increase the likelihood that the government would file protective notices of appeal. He
wanted to make sure the DOJ had time to actually decide representational issues and appeal issues.

Another judge member thought that the gap between sixty days for the government and
fourteen for everyone else was too much. It would look grossly unfair to give the government more
than four times as much time. (By comparison, the 60-day appeal time for cases involving the
government was double the usual appeal time.) The government gets only forty-five days to move
for rehearing and that is a more significant decision. Given that the number of days was not
substantially discussed at the advisory committee level, this member asked what justification the
government had given for needing 60 days. The member suggested that 30 days might be more
appropriate, and noted that the government had been managing under the current rule by making
motions when necessary.

This judge later noted that the government typically got extra time because of the Solicitor

General process and that many states also have solicitors general. Professor Cooper noted that
states had previously suggested that their solicitors general needed extra time, but those arguments
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had been countered by concerns over delay, and questions about how to draw the line between
state governments and other organizations with cumbersome processes. A practitioner member
expressed uncertainty as to whether states’ litigation processes are as centralized as the federal
government’s.

Still another judge member suggested that forty days might be more appropriate. Other
parties, after the disposition or postponement of disposition of a motion, get fourteen days to
answer, which is two-thirds of the twenty-one-day limit initially set for them by Civil Rule
12(a)(1)(A)(1). Forty days is two-thirds of the sixty-day limit initially set for the government by
Civil Rules 12(a)(2) and (3). Keeping the ratio the same would be fair. Judge Dow noted that the
Advisory Committee had focused on the immunities issue and might not have given enough
thought to the number of days. The first judge member who had spoken on this issue thought that
moving things along was a good idea across the board.

Judge Bybee asked how this integrated with the Westfall Act. If the government has already
made its decision under the Westfall Act (whether the employee’s actions were within the scope
of employment), why would the government need extra time at this stage? Judge Bates responded
that though the official-capacity decision would already have been made, the government would
still need time to determine how to respond to the judicial determination on immunity. Judge Dow
agreed that the government had reported that its need for time at this stage usually concerned
whether to appeal a decision on immunity.

Another judge member raised concerns about the committee note. Even though the rule is
not limited to situations where an immunity defense is raised, the committee note gives the
impression of privileging not just the government as such but the official immunity defense in
particular. This member suggested that the proposed rule really looked like preferential treatment
that had not been fully vetted and may not have been warranted.

Ms. Shapiro spoke next. She had not gotten a definitive response from the DOJ during this
conversation. She believed that the sixty-day period had been suggested because that is the time
period for the United States to answer a complaint or take a civil appeal. The government has a
unique bureaucracy, and careful deliberation, consultation, and decision-making can take time.
With that said, the DOJ would prefer forty or forty-five days to no extension of the period.

Judge Bates noted that any number higher than fourteen would constitute special treatment
for the United States. He was reluctant to see the Standing Committee vote on a number without
the Advisory Committee having given the issue full consideration. Judge Dow said he would be
happy for the proposal to be remanded to the Advisory Committee and to obtain more information
from the DOJ on the question of length. By consensus, the matter was returned to the Advisory
Committee for further consideration.

Judge Dow added that proposed amendments to Civil Rules 15 and 72 had been approved
for publication at the January meeting of the Standing Committee but that they had been held back
from public comment until another more significant amendment or set of amendments was moving
forward. Judge Bates agreed that now was the time to send them out for public comment alongside
proposed new Civil Rule 87, the proposed emergency rule.
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Information Items

Professor Marcus updated the Committee on two items. The agenda materials noted that
the Discovery Subcommittee was considering possible rule amendments concerning privilege
logs. With the help of the Rules Committee Support Office, an invitation for comments on this
topic had been posted. Second, the Multidistrict Litigation Subcommittee was interested in a
collection of issues regarding settlement review, appointment of leadership counsel, and common
benefit funds. Yesterday, a thorough order on common benefit funds had been entered in the
Roundup MDL, which Professor Marcus anticipated might raise the profile of this issue.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Kethledge and Professors Beale and King presented the report of the Advisory
Committee on Criminal Rules, which met via videoconference on May 11, 2021. The Advisory
Committee presented one action item. The agenda book also included discussion of three
information items. The Advisory Committee’s report and the draft minutes of its last meeting were
included in the agenda book beginning at page 747.

Action Item

Final Approval of Proposed Amendment to Rule 16 (Discovery and Inspection). Judge
Kethledge introduced this proposed amendment, which clarifies the scope and timing of the
parties’ obligations to disclose expert testimony that they plan to use at trial. He explained that
Criminal Rule 16 is a rule regularly on the Advisory Committee’s agenda. The proposed
amendment here reflected a delicate compromise supported by both the DOJ and the defense bar.
Judge Kethledge thanked both groups and in particular singled out the DOJ representatives, Mr.
Wroblewski, Mr. Goldsmith, and Ms. Shapiro, who had worked in such good faith on this
amendment.

The Advisory Committee received six public comments. All were supportive of the concept
of the proposal and all made suggestions directed at points that the Advisory Committee had
carefully considered before publication. In the end, it was not persuaded by the suggestions, and
some of the suggestions would upset the delicate compromise that had been worked out.

Since the proposed amendment was last presented to the Standing Committee, the Advisory
Committee had made some clarifying changes. Professor King summarized these changes and they
are explained in more detail at pages 753-54 of the agenda book. Professor Beale called the
Standing Committee’s attention to an additional administrative error on page 769 of the agenda
book. The sentence spanning lines 219-21 (“The term ‘publications’ does not include internal
government documents.”) had not been accepted by the Advisory Committee. It therefore should
not have appeared in the agenda book.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to

recommend the proposed amendment to Rule 16 for approval by the Judicial Conference,
with the sole change of the removal of the committee-note sentence identified by Professor Beale.
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REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Bybee and Professor Hartnett delivered the report of the Appellate Rules Advisory
Committee, which last met via videoconference on April 7, 2021. The Advisory Committee
presented three action items and one information item, and listed five additional information items
in the agenda book. The Advisory Committee’s report and the draft minutes of its last meeting
were included in the agenda book beginning at page 180.

Action Items

Final Approval of Proposed Amendment to Rule 25 (Filing and Service) concerning the
Railroad Retirement Act. Judge Bybee presented a proposed amendment to Rule 25, which he
described as a minor amendment that would extend the privacy protection now given to Social
Security and immigration cases to Railroad Retirement Act cases. It would extend to petitions for
review under the Railroad Retirement Act the same restrictions on remote electronic access to
electronic files that Civil Rule 5.2(c) imposes in immigration cases and Social Security review
actions. While Railroad Retirement Act review proceedings are similar to Social Security review
actions, the Railroad Retirement Act review petitions are filed directly in the courts of appeals
instead of the district courts. The same limits on remote electronic access are appropriate for
Railroad Retirement Act proceedings, so the proposed amendment to Rule 25(a)(5) applies the
provisions in Civil Rule 5.2(¢)(1) and (2) to such proceedings.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the proposed amendment to Rule 25 for approval by the Judicial Conference.

Final Approval of Proposed Amendment to Rule 42 (Voluntary Dismissal). Judge Bybee
noted that this proposed amendment had last been before the Committee in June 2020. Rule 42
deals with voluntary dismissals of appeals. At its June 2020 meeting, the Committee queried how
the proposed amendment* might interact with local circuit rules that require evidence of a criminal
defendant’s consent to dismissal of an appeal. The Committee withheld approval pending further
study, and the Advisory Committee subsequently examined a number of local rules designed to
ensure that a defendant has consented to dismissal. The Advisory Committee added a new Rule
42(d) to the amendment to explicitly authorize such local rules.

Upon motion, seconded by a member, and on a voice vote: The Committee decided to
recommend the proposed amendment to Rule 42 for approval by the Judicial Conference.

Publication of Proposed Consolidation of Rule 35 (En Banc Determination) and 40
(Petition for Panel Rehearing). Judge Bybee introduced this final action item. The proposal, on
which the Advisory Committee had been working for some time, entailed comprehensive revision
of two related rules. The Advisory Committee understood that there had been some confusion

! The proposed amendment clarifies the language of Rule 42, including by restoring the pre-
restyling requirement that the court of appeals “must” dismiss an appeal if all parties agree to the
dismissal.
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among practitioners in the courts of appeals as to how and when to seek panel rehearing and
rehearing en banc. Procedures for these different types of rehearing were laid out in two different
rules. The Advisory Committee was proposing to consolidate the practices into a single rule. This
would involve abrogating Rule 35, currently the en banc rule, and folding it into a new Rule 40
addressing both petitions for rehearing and petitions for rehearing en banc. This would improve
clarity and would particularly help pro se litigants. It would also clarify that rehearing en banc is
not the preferred way of proceeding. This consolidation would not involve major substantive
changes, with the exception that new Rule 40(d)(1) would clarify the deadline to petition for
rehearing after a panel amends its decision. A new Rule 40(f) would also make clear that a petition
for rehearing en banc does not limit the authority of the original three-judge panel to amend or
order additional briefing. Conforming changes in other Appellate Rules were proposed alongside
this change.

A practitioner member expressed support for the idea of combining Rules 35 and 40, and
predicted that this would make the rules much more user-friendly. This member had two questions
about the proposal. The first question was about an apparent inconsistency between two provisions
carried over from the existing rules. In subparagraph (b)(2)(A), on page 217, the new rule stated
that petitions for rehearing en banc must (as one of two alternative statements) state that the full
court’s consideration is “necessary to secure and maintain uniformity of the court’s decisions.”
Subdivision (c¢), however, on page 218, said that the court ordinarily would not order rehearing en
banc unless (as one of two alternatives) en banc consideration was “necessary to secure or maintain
uniformity of the court’s decisions.” The member recognized that the difference in wording had
been carried over from the existing rules, but suggested that, for the sake of consistency, both
provisions should use the word “or.” Judge Bates agreed and had been prepared to say the same
thing.

The practitioner member’s second question related to the existing history (i.e., prior
committee notes) concerning Rule 35. When a rule is abrogated, the former rule’s history is no
longer readily available. Here, Rule 35 would be transferred rather than abrogated. The historical
evolution of Rule 35 would remain relevant to the new Rule 40. Professor Hartnett noted that the
committee notes for now-abrogated Civil Rule 84 are all readily available on the internet (at
https://www.law.cornell.edu/rules/frcp/rule_84). Professor Capra recalled that, in 1997, Evidence
Rules 803(24) and 804(b)(5) had been folded into Evidence Rule 807. He pointed out that, if you
pull up Rule 804, it says that Rule 804(b)(5) was “[t]ransferred to Rule 807.” Professor Capra
stated that, in all the publications he was aware of, the legislative history of Rule 804(b)(5) is still
there. Using a word like “transferred” might cue publishers that the former rule still existed and
mattered. Later, another judge member looked at a Thomson-Reuters publication on hand in
chambers and noted that it did include prior history even for transferred or abrogated rules. This
member agreed that “transferred” would be a better term than “abrogated.” Noting that the 1997
committee note to Evidence Rule 804(b)(5) explains why that provision was transferred to Rule
807, this member suggested that similar note language would be helpful to explain why Rule 35’s
contents were transferred to Rule 40. Professor Coquillette later stated that the Moore’s Federal
Practice treatise keeps the rules history in place, and Professor Marcus said that the Wright &
Miller treatise does so as well.
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Judge Bates asked whether the new, combined Rule 40 could not be titled simply “Petitions
for Panel or En Banc Review” rather than (as in the current proposal) “Petition for Panel
Rehearing; En Banc Determination.” Professor Struve noted that the rule also covered initial
hearings en banc. Judge Bates suggested “Petitions for Panel or En Banc Rehearing or for Initial
Hearing En Banc.”

A judge member who had worked with the subcommittee that developed this proposal liked
the idea of saying “transferred” rather than “abrogated.” This judge had two other comments. First,
this judge thought it would be better to change “or” to “and” on page 218 (subdivision (c)(1)) to
accord with the “and” on page 217 (subdivision (b)(2)(A)); the “and” in (b)(2)(A), this member
noted, was carried forward from current Rule 35(b)(1)(A). Second, the title of the proposed new
rule had been discussed extensively at many subcommittee meetings. The reason for the current
title was that a litigant could still file a petition for only panel rehearing. The title the subcommittee
settled on was intended to emphasize that these are different and separate types of petitions.

Professor Bartell pointed out that the text of proposed Rule 40 omitted existing Rule 35(a)’s
authorization for a court of appeals on its own initiative to order initial hearing en banc. Judge
Bybee and the judge member who had worked on the subcommittee both agreed that the Advisory
Committee had not intended to take that out of the rule. The judge member suggested that a
potential fix might include inserting the words “hear[] or” before “rehear[]” at appropriate places
in proposed Rule 40(c).

Another judge member, weighing in on the “and” versus “or” discussion (concerning
subdivisions (b)(2)(A) and (c)(1)) favored using “or” in both places because securing and
maintaining are not the same thing. This member also asked whether paragraph (c)(1) ought to
reference conflict with a decision of the Supreme Court as a basis on which the court might grant
rehearing en banc since subparagraph (b)(2)(A) identifies this as one reason why a party might
appropriately seek rehearing en banc. Professor Hartnett noted that the committee was trying to
combine rules without changing much substance, and the same issue existed with respect to the
current rule. He surmised that the current rule may have been drafted this way on the theory that
it is very easy for a party who lost in the Court of Appeals to say that the decision is inconsistent
with a Supreme Court decision. Judge Bates agreed it was strange for the rule to reference
inconsistency with the Supreme Court in one place and not the other.

The same judge member also asked about the provision of subdivision (g) stating that a
“petition [for initial hearing en banc] must be filed no later than the date when the appellee’s brief
is due.” The judge understood that this might have been a carryover from the existing rule, and
expressed uncertainty as to whether the scope of the current project extended to considering a
change to this feature. Nonetheless, this member suggested, this due date seemed to fall very late
in the process. Professor Hartnett agreed that this was a carryover from the existing rule.

Another judge member thought that although the Advisory Committee had not been
focusing on the “legacy” rule language so much as on how to combine the rules, this was
nonetheless a good opportunity to clean up the language of the rules. This judge pointed to a
syntactical ambiguity in subparagraph (b)(2)(A). As a matter of syntax, it is not clear whether the
statement that “the full court’s consideration is therefore necessary to secure and maintain
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uniformity of the court’s decisions” must be included both in petitions identifying an intra-circuit
conflict and in petitions identifying a conflict with a Supreme Court decision. Logically that
statement should be required only where the petition relies on an intra-circuit conflict. Moreover,
when the petition relies on an intra-circuit conflict, the clause about securing and maintaining
uniformity is redundant because if there is an intra-circuit conflict then rehearing is always
necessary to secure and maintain uniformity. It might be worth considering deleting or revising
the clause about securing and maintaining uniformity.

Judge Bates asked whether the number of comments that had been put forward suggested
that the proposed amendments ought to go back to the committee. Judge Bybee and Professor
Hartnett noted that the Advisory Committee had specifically tried to consolidate the two rules
without otherwise altering their content. Given the feedback from members of the Standing
Committee that some of that existing content should be reconsidered, the Advisory Committee
would welcome the opportunity to reconsider the proposal with that new goal in mind. Judge Bates
observed that the Advisory Committee, in doing so, need not feel obliged to overhaul the entirety
of the rules’ substance, but also should not feel constrained to retain existing features that seem
undesirable. By consensus, the proposal was remanded to the Advisory Committee.

Information Item

Amicus Disclosures. Judge Bybee invited input from the Standing Committee on the
amicus-disclosure issue described in the agenda book beginning at page 193 (noting the
introduction of proposed legislation that would institute a registration and disclosure system for
amici curiae). A subcommittee of the Advisory Committee had been formed and would welcome
any input from the Standing Committee on the issue. Judge Bates encouraged members of the
Standing Committee with thoughts to reach out to Judge Bybee or Professor Hartnett.

OTHER COMMITTEE BUSINESS

Julie Wilson delivered a legislative report. The chart in the agenda book at page 864
summarized most of the relevant information, but there had been a few developments since the
book was published. First, the Sunshine in the Courtroom Act of 2021 had been scheduled for
markup later in the week. It would permit broadcasting of any court proceeding. This would
conflict with Criminal Rule 53 and its prohibition on broadcasting and photographing criminal
proceedings. The Director of the Administrative Office expressed opposition to the bill in her
capacity as Secretary to the Judicial Conference. Second, the Juneteenth National Independence
Day Act was enacted late last week. Technical amendments to time-counting rules would be
required to account for this new federal holiday. Third, a prior version of the Justice in Forensic
Algorithms Act of 2021, which was included on the chart, would have directly amended the
Criminal Rules and would have added two new Evidence Rules. The latest version of the Act had
dropped those provisions. However, if passed, Evidence Rule 702 would be affected. Professor
Capra was aware of the Act and the Rules Committee Staff will continue to monitor.

Bridget Healy summarized the Standing Committee’s strategic planning initiatives. Tab

8B in the agenda book contains a brief summary of the Judicial Conference’s Strategic Plan for
the Federal Judiciary, a list of the Standing Committee’s initiatives, and a status report on each
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initiative. A new initiative concerning the emergency rules had been added. Committee members
were asked for any comments regarding the strategic initiatives and to submit any suggestions for
long-range planning issues.

CONCLUDING REMARKS
Before adjourning the meeting, Judge Bates thanked the Committee members and other

attendees for their patience and attention. The Committee will next meet on January 4, 2022. Judge
Bates expressed the hope that the meeting would take place in person in Miami, Florida.
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RECENT AMENDMENTS TO THE FEDERAL RULES

REA History:

Effective December 1, 2021

e No contrary action by Congress
e Adopted by Supreme Court and transmitted to Congress (Apr 2021)
e Approved by Judicial Conference (Sept 2020) and transmitted to Supreme Court (Oct 2020)

Rule Summary of Proposal Related or
Coordinated
Amendments
AP3 Amendment addresses the relationship between the contents of the notice AP 6, Forms 1
of appeal and the scope of the appeal. The structure of the rule is changed and 2
to provide greater clarity, expressly rejecting the expressio unius approach,
and adds a reference to the merger rule.
AP 6 Amendment conforms the rule to amended Rule 3. AP 3, Forms 1
and 2
AP Forms 1 and | Amendments conform the forms to amended Rule 3, creating Form 1A and AP 3,6
2 Form 1B to provide separate forms for appeals from final judgments and
appeals from other orders.
BK 2005 Subdivision (c) amended to replace the reference to 18 U.S.C. § 3146(a) and
(b) (which was repealed in 1984) with a reference to 18 U.S.C. § 3142.
BK 3007 Amendment clarifies that credit unions may be served with an objection
claim under the general process set forth in Rule 3007(a)(2)(A) by first-class
mail sent to the person designated on the proof of claim.
BK 7007.1 Amendment conforms the rule to recent amendments to Rule 8012 and AP 26.1,
Appellate Rule 26.1. BK 8012
BK 9036 Amendment requires high-volume paper notice recipients (initially
designated as recipients of more than 100 court papers notices in calendar
month) to sign up for electronic service and noticing, unless the recipient
designates a physical mailing address if so authorized by statute.

Revised December 15, 2021
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2022

Current Step in REA Process:

e Transmitted to Supreme Court (Oct 2021)

REA History:

e Approved by Judicial Conference (Sept 2021 unless otherwise noted)
e Approved by Standing Committee (June 2021 unless otherwise noted)
e Published for public comment (Aug 2020 — Feb 2021 unless otherwise noted)

Rule

Summary of Proposal

Related or
Coordinated
Amendments

AP 25

The proposed amendment to Rule 25 extends the privacy protections
afforded in Social Security benefit cases to Railroad Retirement Act
benefit cases.

AP 42

The proposed amendment to Rule 42 clarifies the distinction between
situations where dismissal is mandated by stipulation of the parties and
other situations. (These proposed amendments were published Aug
2019 — Feb 2020).

BK 3002

The proposed amendment would allow an extension of time to file
proofs of claim for both domestic and foreign creditors if “the notice
was insufficient under the circumstances to give the creditor a
reasonable time to file a proof of claim.”

BK 5005

The proposed changes would allow papers to be transmitted to the U.S.
trustee by electronic means rather than by mail, and would eliminate
the requirement that the filed statement evidencing transmittal be
verified.

BK 7004

The proposed amendments add a new Rule 7004(i) clarifying that
service can be made under Rule 7004(b)(3) or Rule 7004(h) by position
or title rather than specific name and, if the recipient is named, that the
name need not be correct if service is made to the proper address and
position or title.

BK 8023

The proposed amendments conform the rule to pending amendments
to Appellate Rule 42(b) that would make dismissal of an appeal
mandatory upon agreement by the parties.

AP 42(b)

BK Restyled Rules
(Parts | & Il)

The proposed rules, approximately 1/3 of current bankruptcy rules, are
restyled to provide greater clarity, consistency, and conciseness
without changing practice and procedure. The remaining bankruptcy
rules will be similarly restyled and published for comment in 2021 and
2022, with the full set of restyled rules expected to go into effect no
earlier than December 1, 2024.

SBRA Rules (BK
1007, 1020, 2009,
2012, 2015, 3010,
3011, 3014, 3016,
3017.1, 3017.2
(new), 3018,
3019)

The SBRA Rules would make necessary rule changes in response to the
Small Business Reorganization Act of 2019. The SBRA Rules are based
on Interim Bankruptcy Rules adopted by the courts as local rules in
February 2020 in order to implement the SBRA which when into effect
February 19, 2020.
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2022

Current Step in REA Process:

e Transmitted to Supreme Court (Oct 2021)

REA History:

e Approved by Judicial Conference (Sept 2021 unless otherwise noted)
e Approved by Standing Committee (June 2021 unless otherwise noted)
e Published for public comment (Aug 2020 — Feb 2021 unless otherwise noted)

Rule

Summary of Proposal

Related or
Coordinated
Amendments

SBRA Forms
(Official Forms
101, 1228, 201,
309E-1, 309E-2,
309F-1, 309F-2,
314, 315, 425A)

The SBRA Forms make necessary changes in response to the Small
Business Reorganization Act of 2019. All but the proposed change to
Form 122B were approved on an expedited basis with limited public
review in 2019 and became effective February 19, 2020, the effective
date of the SBRA. They are being published along with the SBRA Rules
in order to give the public a full opportunity to comment. If approved
by the Advisory Committee, the Standing Committee, and the Judicial
Conference, the proposed change to Form 122B will go into effect
December 1, 2021. The remaining SBRA forms will remain in effect as
approved in 2019, unless the Advisory Committee recommends
amendments in response to comments.

Cv7.1

An amendment to subdivision (a) was published for

public comment in Aug 2019 — Feb 2020. As a result of comments
received during the public comment period, a technical conforming
amendment was made to subdivision (b). The conforming amendment
to subdivision (b) was not published for public comment. The proposed
amendments to (a) and (b) were approved by the Standing Committee
in Jan 2021, and approved by the Judicial Conference in Mar 2021.

The proposed amendment to Rule 7.1(a)(1) would require the filing of a
disclosure statement by a nongovernmental corporation that seeks to
intervene. This change would conform the rule to the recent
amendments to FRAP 26.1 (effective Dec 2019)

and Bankruptcy Rule 8012 (effective Dec 2020). The proposed
amendment to Rule 7.1(a)(2) would create a new disclosure aimed at
facilitating the early determination of whether diversity jurisdiction
exists under 28 U.S.C. § 1332(a), or whether complete diversity is
defeated by the citizenship of a nonparty individual or entity because
that citizenship is attributed to a party.

AP 26.1 and
BK 8012

CV Supplemental
Rules for Social
Security Review
Actions Under 42
U.S.C. § 405(g)

Proposed set of uniform procedural rules for cases under the Social
Security Act in which an individual seeks district court review of a final
administrative decision of the Commissioner of Social Security pursuant
to 42 U.S.C. § 405(g).

CR 16

Proposed amendment addresses the lack of timing and specificity in the
current rule with regard to expert witness disclosures, while
maintaining reciprocal structure of the current rule.
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2023

Current Step in REA Process:

e Published for public comment (Aug 2021 — Feb 2022)

Rule Summary of Proposal Related or
Coordinated
Amendments
AP 2 Proposed amendment developed in response to § 15002(b)(6) of the CARES Act, BK 9038, CV
which directs that the Judicial Conference and the Supreme Court consider rules 87, and CR 62
amendments to address emergency measures that may be taken by the courts when
the President declares a national emergency.
AP 4 The proposed amendment is designed to make Rule 4 operate with Civil Rule 6(b)(2) Cv 87
if that rule is ever in effect by adding a reference to Civil Rule 59 in subdivision (Emergency
(a)(4)(A)(vi). CV 6(b)(2))
BK 3002.1 The proposed rule amendment and the five related forms (410C13-1N, 410C13-1R,
and five 410C13-10C, 410C13-10NC, and 410C13-10R) are designed to increase disclosure
new related | concerning the ongoing payment status of a debtor’s mortgage and of claims secured
Official by a debtor’s home in chapter 13 case.
Forms
BK 3011 Proposed new subdivision (b) would require courts to provide searchable access to
unclaimed funds on local court websites
BK 8003 Proposed rule and form amendments are designed to conform to amendments to AP3
and Official | FRAP 3(c) clarifying that the designation of a particular interlocutory order in a notice
Form 417A | of appeal does not prevent the appellate court from reviewing all orders that merged
into the judgment, or appealable order or degree.
BK 9038 Proposed new rule developed in response to § 15002(b)(6) of the CARES Act, which AP 2,CV 87,
(New) directs that the Judicial Conference and the Supreme Court consider rules and CR 62
amendments to address emergency measures that may be taken by the courts when
the President declares a national emergency.
BK Restyled | The second set, approximately 1/3 of current Bankruptcy Rules, restyled to provide
Rules (Parts | greater clarity, consistency, and conciseness without changing practice and
HI-VI) procedure. The first set of restyled rules (Parts | & II) were published in 2020, and the
anticipated third set (Parts VII-IX) are expected to be published in 2022, with the full
set of restyled rules expected to go into effect no earlier than December 1, 2024.
Official Updates are made to lines 2 and 4 of the form to clarify how the debtor should report
Form 101 the names of related separate legal entities that are not filing the petition. If
approved by the Advisory Committee, the Standing Committee, and the Judicial
Conference, the proposed change to Form 101 will go into effect December 1, 2022.
Official Form 309E1, line 7 and Form 309E2, line 8, are amended to clarify which deadline
Forms applies for filing complaints to deny the debtor a discharge and which applies for
309E1 and filing complaints seeking to except a particular debt from discharge. If approved by
309E2 the Advisory Committee, the Standing Committee, and the Judicial Conference, the
proposed change to Forms 309E1 and 309E2 will go into effect December 1, 2021.
Cv 15 The proposed amendment to Rule 15(a)(1) is intended to remove the possibility for a
literal reading of the existing rule to create an unintended gap. A literal reading of “A
party may amend its pleading once as a matter of course within . .. 21 days after
service of a responsive pleading or [pre-answer motion]” would suggest that the Rule
15(a)(1)(B) period does not commence until the service of the responsive pleading or
pre-answer motion — with the unintended result that there could be a gap period
(beginning on the 22nd day after service of the pleading and extending to service of
the responsive pleading or pre-answer motion) within which amendment as of right is
Revised December 15, 2021
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PROPOSED AMENDMENTS TO THE FEDERAL RULES

Effective (no earlier than) December 1, 2023

Current Step in REA Process:

Published for public comment (Aug 2021 — Feb 2022)

Rule

Summary of Proposal

Related or
Coordinated
Amendments

not permitted. The proposed amendment would preclude this interpretation by
replacing the word “within” with “no later than.”

Cv72

The proposed amendment would replace the requirement that the magistrate judge’s
findings and recommendations be mailed to the parties with a requirement that a
copy be served on the parties as provided in Rule 5(b).

Cv 87
(New)

Proposed new rule developed in response to § 15002(b)(6) of the CARES Act, which
directs that the Judicial Conference and the Supreme Court consider rules
amendments to address emergency measures that may be taken by the courts when
the President declares a national emergency.

AP 2, BK
9038, and CR
62

CR62
(New)

Proposed new rule developed in response to § 15002(b)(6) of the CARES Act, which
directs that the Judicial Conference and the Supreme Court consider rules
amendments to address emergency measures that may be taken by the courts when
the President declares a national emergency.

AP 2, BK
9038, and CV
87

EV 106

The proposed amendment would allow a completing statement to be admissible over
a hearsay objection and cover unrecorded oral statements.

EV 615

The proposed amendment limits an exclusion order to the exclusion of witnesses
from the courtroom. A new subdivision would provide that the court has discretion to
issue further orders to “(1) prohibit disclosure of trial testimony to witnesses who are
excluded from the courtroom; and (2) prohibit excluded witnesses from accessing
trial testimony.” Finally, the proposed amendment clarifies that the existing provision
that allows an entity-party to designate “an officer or employee” to be exempt from
exclusion is limited to one officer or employee.

EV 702

The proposed amendment would amend Rule 702(d) to require the court to find that
“the expert’s opinion reflects a reliable application of the principles and methods to
the facts of the case.” In addition, the proposed amendment would explicitly add the
preponderance of the evidence standard to Rule 702(b)—(d).
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Agenda E-19 (Summary)
Rules
September 2021

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial

Conference:

I.

Approve the proposed amendments to Appellate Rules 25 and 42, as set forth in
Appendix A, and transmit them to the Supreme Court for consideration with a
recommendation that they be adopted by the Court and transmitted to Congress in
accordance With the 1aw..........ccooiiiiiiiii e pp. 6-7

a. Approve the proposed amendments to Bankruptcy Rules 1007, 1020, 2009, 2012,
2015, 3002, 3010, 3011, 3014, 3016, 3017.1, 3018, 3019, 5005, 7004, and 8023,
and new Rule 3017.2, as set forth in Appendix B, and transmit them to the
Supreme Court for consideration with a recommendation that they be adopted by
the Court and transmitted to Congress in accordance with the law; and .... pp. 9-13

b. Approve, effective December 1, 2021, the proposed amendment to Official
Bankruptcy Form 122B, as set forth in Appendix B, for use in all bankruptcy
proceedings commenced after the effective date and, insofar as just and
practicable, all proceedings pending on the effective date ........................ pp. 13-14

Approve the proposed new Supplemental Rules for Social Security Review Actions
Under 42 U.S.C. § 405(g), as set forth in Appendix C, and transmit them to the Supreme
Court for consideration with a recommendation that they be adopted by the Court and
transmitted to Congress in accordance with the law.........c..cocovininiinnnenn. pp- 18-21

Approve the proposed amendment to Rule 16, as set forth in Appendix D, and transmit it
to the Supreme Court for consideration with a recommendation that it be adopted by the

Court and transmitted to Congress in accordance with the law..............c..cccceeeee pp- 23-25

The remainder of the report is submitted for the record and includes the following for the

information of the Judicial Conference:

Emergency RUIES .........ooiiiiiiieceeceeee e e pp. 2-6
Federal Rules of Appellate Procedure .............coooeeiiiiiieiiiniiiieceeee e pp- 6-9
Federal Rules of Bankruptcy Procedure...........coceevierieeciienieeiieniiecieeee e pp. 9-18
Federal Rules of Civil Procedure...........cccoeceriiniiiiniiniiiinicneccececeeeee pp. 18-23
Federal Rules of Criminal Procedure............ccceeviieriieiiieniieieeieeieeeie e pp- 23-28
Federal Rules of EVIAENCe .........cocviiiiiiiiiiiiicceeeee e pp- 29-32
OhEr TEEIMS ...eeevvieeeieeiieeie ettt ettt et e e et e e ssbeeteeeebeesbeassbeenseessseesseessseensaens pp- 33
NOTICE

NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
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Agenda E-19
Rules
September 2021
REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (Standing Committee or Committee)
met on June 22, 2021. Due to the Coronavirus Disease 2019 (COVID-19) pandemic, the
meeting was held by videoconference. All members participated.

Representing the advisory committees were Judge Jay S. Bybee, Chair, and Professor
Edward Hartnett, Reporter, Advisory Committee on Appellate Rules; Judge Dennis Dow, Chair,
Professor S. Elizabeth Gibson, Reporter, and Professor Laura B. Bartell, Associate Reporter,
Advisory Committee on Bankruptcy Rules; Judge Robert M. Dow, Jr., Chair, Professor Edward
H. Cooper, Reporter, and Professor Richard Marcus, Associate Reporter, Advisory Committee
on Civil Rules; Judge Raymond M. Kethledge, Chair, Professor Sara Sun Beale, Reporter, and
Professor Nancy J. King, Associate Reporter, Advisory Committee on Criminal Rules; and Judge
Patrick J. Schiltz, Chair, and Professor Daniel J. Capra, Reporter, Advisory Committee on
Evidence Rules.

Also participating in the meeting were Professor Catherine T. Struve, the Standing
Committee’s Reporter; Professor Daniel R. Coquillette, Professor Bryan A. Garner, and
Professor Joseph Kimble, consultants to the Standing Committee; Julie Wilson, Acting Chief

Counsel, Rules Committee Staff; Bridget Healy and Scott Myers, Rules Committee Staff

NOTICE
NO RECOMMENDATIONS PRESENTED HEREIN REPRESENT THE POLICY OF THE JUDICIAL CONFERENCE
UNLESS APPROVED BY THE CONFERENCE ITSELF.
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Counsel; Kevin Crenny, Law Clerk to the Standing Committee; and John S. Cooke, Director, and
Dr. Tim Reagan, Senior Research Associate, Federal Judicial Center (FJC).

Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch, Civil Division, and
Andrew Goldsmith, National Coordinator of Criminal Discovery Initiatives, represented the
Department of Justice (DOJ) on behalf of Deputy Attorney General Lisa O. Monaco.

In addition to its general business, including a review of the status of pending rule
amendments in different stages of the Rules Enabling Act process and pending legislation
affecting the rules, the Standing Committee received and responded to reports from the five
advisory committees. The Committee also discussed the advisory committees’ work on
developing rules for emergencies as directed by the Coronavirus Aid, Relief, and Economic
Security (CARES) Act, Pub. L. No. 116-136, 134 Stat. 281 (Mar. 27, 2020). Additionally, the
Committee was briefed on the judiciary’s ongoing response to the COVID-19 pandemic and
discussed an action item regarding judiciary strategic planning.

EMERGENCY RULES!

Section 15002(b)(6) of the CARES Act directs the Judicial Conference and the Supreme
Court to consider rule amendments that address emergency measures that may be taken by the
courts when the President declares a national emergency. The advisory committees immediately
began to review their respective rules last spring in response to this directive and sought input
from the bench, bar, and public organizations to help evaluate the need for rules to address
emergency conditions. At its January 2021 meeting, the Standing Committee reviewed draft

rules developed by the Appellate, Bankruptcy, Civil, and Criminal Rules Committees in response

! The proposed rules and forms amendments approved for publication, including the proposed
emergency rules, will be published no later than August 15, 2021 and available on the Proposed
Amendments Published for Public Comment page on uscourts.gov.
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to that directive. The Evidence Rules Committee concluded that there is no need for an
emergency evidence rule.

In their initial review, the advisory committees concluded that the declaration of a rules
emergency should not be tied to a presidential declaration. Although § 15002(b)(6) directs the
Judicial Conference to consider emergency measures that may be taken by the federal courts
“when the President declares a national emergency under the National Emergencies Act,” the
reality is that the events giving rise to such an emergency declaration may not necessarily impair
the functioning of all or even some courts. Conversely, not all events that impair the functioning
of some or all courts will warrant the declaration of a national emergency by the President. The
advisory committees concluded that the judicial branch itself is best situated to determine
whether existing rules of procedure should be suspended.

A guiding principle in the advisory committees’ work was uniformity. Considerable
effort was devoted to developing emergency rules that are uniform to the extent reasonably
practicable given that each advisory committee also sought to develop the best rule possible to
promote the policies of its own set of rules. At its January 2021 meeting, the Standing
Committee encouraged the advisory committees to continue seeking uniformity and made a
number of suggestions to further that end. Since that meeting, the advisory committees have
made progress toward this goal in a number of important respects including: (1) who declares an
emergency; (2) the definition of a rules emergency; (3) limitations in the declaration; and
(4) early termination of declarations.

The advisory committees’ proposals initially diverged significantly on the question of
who could declare a rules emergency. Each rule gave authority to the Judicial Conference to do
so, but some of the draft emergency rules also allowed certain courts and judges to make the

declaration. In light of feedback received from the Committee at its January meeting, all of the
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proposed rules now provide the Judicial Conference with the sole authority to declare a rules
emergency.

The basic definition of what constitutes a “rules emergency” is now uniform across all
four emergency rules. A rules emergency is found when “extraordinary circumstances relating
to public health or safety, or affecting physical or electronic access to a court, substantially
impair the court’s ability to perform its functions in compliance with these rules.”

Proposed new Criminal Rule 62 (Criminal Rules Emergency) additionally requires that
“no feasible alternative measures would sufficiently address the impairment within a reasonable
time.” The other advisory committees saw no reason to impose this extra requirement in their
own emergency rules given the strict standards set forth in the basic definition. The Committee
approved divergence in this instance given the importance of the rights protected by the Criminal
Rules that would be affected in a rules emergency.

The proposed bankruptcy, civil, and criminal emergency rules all allow the Judicial
Conference to activate some or all of a predetermined set of emergency rules when a rules
emergency has been declared. But the language of proposed new Civil Rule 87 (Civil Rules
Emergency) differs from the other two. Proposed new Rule 87 states that the declaration of
emergency must “adopt all the emergency rules in Rule 87(c) unless it excepts one or more of
them.” The proposed bankruptcy and criminal emergency rules provide that a declaration of
emergency must ‘“‘state any restrictions on the authority granted in” the relevant subpart(s) of the
emergency rule in question. The Civil Rules Committee feared that authorizing the placement of
“restrictions on” the emergency rule variations listed in Rule 87(c) could cause problems by
suggesting that one of those emergency rules could be adopted subject to restrictions that might
alter the functioning of that particular emergency rule. The Civil Rules Committee designed

Rule 87 to authorize the Judicial Conference to adopt fewer than all of the emergency rules listed

Rules — Page 4
Committee on Rules of Practice & Procedure | January 4, 2022 Page 65 of 344



in Rule 87(c), but not to authorize the Judicial Conference to place additional “restrictions on”
the functioning of any specific emergency rule that it adopts. Emergency Rule 6(b)(2), in
particular, is intricately crafted and must be adopted, or not, in toto. After discussion, the
Committee supported publishing the rules with modestly divergent language on this point.
Each of the proposed emergency rules limits the term of the emergency declaration to
90 days. If the emergency is longer than 90 days, another declaration can be issued. Each rule
also provides for termination of an emergency declaration when the rules emergency conditions
no longer exist. Initially, there was disagreement about whether the rules should provide that the
Judicial Conference “must” or “may” enter the termination order. This matter was discussed at
the Committee’s January meeting and referred back to the advisory committees. After further
review, the advisory committees all agreed that the termination order should be discretionary.
While the four emergency rules are largely uniform with respect to the definition of a
rules emergency, the declaration of the rules emergency, and the standard length of and
procedure for early termination of a declaration, they exhibit some variations that flow from the
particularities of a given rules set. For example, the Appellate Rules Committee concluded that
existing Appellate Rule 2 (Suspension of Rules) already provides sufficient flexibility in a
particular case to address emergency situations. Its proposed emergency rule — a new
subdivision (b) to Rule 2 — expands that flexibility and allows a court of appeals to suspend most
provisions of the Appellate Rules for all cases in all or part of a circuit when the Judicial
Conference has declared a rules emergency. Proposed new Bankruptcy Rule 9038 (Bankruptcy
Rules Emergency) is primarily designed to allow for the extension of rules-based deadlines that
cannot normally be extended. Proposed new Civil Rule 87 focuses on methods for service of
process and deadlines for postjudgment motions. Proposed new Criminal Rule 62 would allow

for specified departures from the existing rules with respect to public access to the courts,
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methods of obtaining and verifying the defendant’s signature or consent, the number of alternate
jurors a court may impanel, and the uses of videoconferencing or teleconferencing in certain
situations.

After making modest changes to the text and note of proposed Criminal Rule 62 and to
the text of proposed Bankruptcy Rule 9038 and Civil Rule 87, the Standing Committee
unanimously approved all of the proposed emergency rules for publication for public comment
in August 2021. This schedule would put the emergency rules on track to take effect in
December 2023 (if approved at each stage of the Rules Enabling Act process and if Congress
takes no contrary action).

FEDERAL RULES OF APPELLATE PROCEDURE
Rules Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules recommended for final approval proposed

amendments to Rules 25 and 42.

Rule 25 (Filing and Service)

The proposed amendment to Rule 25(a)(5) concerning privacy protection was published
for public comment in August 2020. It would extend to petitions for review under the Railroad
Retirement Act the same restrictions on remote electronic access to electronic files that Civil
Rule 5.2(c) imposes in immigration cases and Social Security review actions. While Railroad
Retirement Act review proceedings are similar to Social Security review actions, the Railroad
Retirement Act review petitions are filed directly in the courts of appeals instead of the district
courts. The same limits on remote electronic access are appropriate for Railroad Retirement Act
proceedings, so the proposed amendment to Rule 25(a)(5) applies the provisions in Civil

Rule 5.2(¢)(1) and (2) to such proceedings.
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Rule 42 (Voluntary Dismissal)

The proposed amendment to Rule 42 was published for public comment in August 2019.
At its June 2020 meeting, the Standing Committee queried how the proposed amendment might
interact with local circuit rules that require evidence of a criminal defendant’s consent to
dismissal of an appeal. The Standing Committee withheld approval pending further study, and
the Advisory Committee subsequently examined a number of local rules designed to ensure that
a defendant has consented to dismissal. These local rules take a variety of approaches such as
requiring a personally signed statement from the defendant or a statement from counsel about the
defendant’s knowledge and consent. The Advisory Committee added a new Rule 42(d) to the
amendment to explicitly authorize such local rules.

The Standing Committee unanimously approved the Advisory Committee’s
recommendation that the proposed amendments to Rules 25 and 42 be approved and transmitted
to the Judicial Conference.

Recommendation: That the Judicial Conference approve the proposed

amendments to Appellate Rules 25 and 42, as set forth in Appendix A, and

transmit them to the Supreme Court for consideration with a recommendation that

they be adopted by the Court and transmitted to Congress in accordance with the

law.

Rules Approved for Publication and Comment

As discussed in the emergency rules section of this report, the Advisory Committee
recommended that a proposed amendment to Rule 2 be published for public comment in August
2021. The Advisory Committee also recommended for publication a proposed amendment to
Rule 4 (Appeal as of Right—When Taken) to be published with the emergency rules proposals.
The Standing Committee unanimously approved the Advisory Committee’s recommendations.

Rule 4(a)(4)(A) provides that a motion listed in the rule and filed “within the time

allowed by” the Civil Rules re-sets the time to appeal a judgment in a civil case; specifically, it
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re-sets the appeal time to run “from the entry of the order disposing of the last such remaining
motion.” The Civil Rules set a 28-day deadline for filing most of the motions listed in

Rule 4(a)(4)(A), see Civil Rules 50(b), 52(b), and 59, but the deadline for a Civil Rule 60(b)
motion varies depending on the motion’s grounds. See Civil Rule 60(c)(1) (“A motion under
Rule 60(b) must be made within a reasonable time — and for reasons (1), (2), and (3) no more
than a year after the entry of the judgment or order or the date of the proceeding.”). For this
reason, Appellate Rule 4(a)(4)(A)(vi) does not give resetting effect to all Civil Rule 60(b)
motions that are filed within the time allowed by the Civil Rules, but only to those filed no later
than 28 days after entry of judgment — a limit that matches the 28-day time period applicable to
most of the other post-judgment motions listed in Appellate Rule 4(a)(4)(A).

Civil Rule 6(b)(2) prohibits extensions of the deadlines for motions “under Rules 50(b)
and (d), 52(b), 59(b), (d), and (e), and 60(b).” Proposed Emergency Civil Rule 6(b)(2) would lift
this prohibition, creating the possibility that (during an emergency) a district court might extend
the 28-day deadline for, inter alia, motions under Civil Rule 59. In that event, a Rule 59 motion
could have re-setting effect even if filed more than 28 days after the entry of judgment — but if
Appellate Rule 4(a)(4)(A) were to retain its current wording, a Rule 60(b) motion would have
re-setting effect only if filed within 28 days after entry of judgment. Such a disjuncture would be
undesirable, both because it could require courts to discern what is a Rule 59 motion and what is
instead a Rule 60(b) motion, and because parties might be uncertain as to how the court would
later categorize such a motion. To avoid this disjuncture and retain Rule 4(a)(4)(A)’s currently
parallel treatment of both types of re-setting motions, the proposed amendment would revise
Rule 4(a)(4)(A)(vi) by replacing the phrase “no later than 28 days after the judgment is entered”
with the phrase “within the time allowed for filing a motion under Rule 59.” The proposed

amendment would not make any change to the operation of Rule 4 in non-emergency situations.
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Information Items

The Advisory Committee met by videoconference on April 7, 2021. In addition to the
matters discussed above, agenda items included: (1) two suggestions related to Rule 29 (Brief of
an Amicus Curiae), including study of potential standards for when an amicus brief triggers
disqualification and a review of the disclosure requirements for organizations that file amicus
briefs; (2) a suggestion regarding the criteria for granting in forma pauperis status and the
disclosures directed by Appellate Form 4 (Affidavit Accompanying Motion for Permission to
Appeal In Forma Pauperis); (3) a suggestion to revise Rule 4(a)(2)’s treatment of premature
notices of appeal; and (4) the continued review of whether the time-counting rules’ presumptive
deadline for electronic filings should be moved earlier than midnight.

The Advisory Committee will reconsider proposed amendments it had approved for
publication that would abrogate Rule 35 (En Banc Determination) and amend Rule 40 (Petition
for Panel Rehearing) so as to consolidate in one amended Rule 40 all the provisions governing en
banc hearing and rehearing and panel rehearing. The Advisory Committee, in crafting that
proposal, had sought to accomplish this consolidation without altering the current substance of
Rule 35. Discussion in the Standing Committee brought to light questions about how to
implement the proposed consolidation as well as suggestions that additional aspects of current
Rule 35 be scrutinized. Accordingly, the Standing Committee re-committed the proposal to the
Advisory Committee for further consideration.

FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rules and Form Recommended for Approval and Transmission

The Advisory Committee on Bankruptcy Rules recommended the following for final

approval: (1) Restyled Parts I and II of the Bankruptcy Rules; (2) proposed amendments to

12 rules, and a proposed new rule, in response to the Small Business Reorganization Act of 2019
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(SBRA), Pub. L. 116-54, 133 Stat. 1079 (Aug. 26, 2019), (Rules 1007, 1020, 2009, 2012, 2015,
3010, 3011, 3014, 3016, 3017.1, 3018, 3019, and new Rule 3017.2); (3) proposed amendments
to four additional rules (Rules 3002(c)(6), 5005, 7004, and 8023); and (4) a proposed amendment
to Official Form 122B in response to the SBRA. The proposed amendments were published for
public comment in August 2020. As to all of these proposed amendments other than the
Restyled Parts I and II of the Bankruptcy Rules, the Advisory Committee sought transmission to
the Judicial Conference; the Restyled Rules, as noted below, will be held for later transmission.

Restyled Rules Parts I and 11

Parts I and II of the Restyled Rules (the 1000 and 2000 series) received extensive
comments. Many of the comments addressed specific word choices, and changes responding to
those comments were incorporated into the versions that the Advisory Committee recommended
for final approval. The Advisory Committee rejected other suggestions. For example, the
National Bankruptcy Conference (NBC) objected to capitalizing of the words “Title,” “Chapter,”
and “Subchapter” because those terms are not capitalized in the Bankruptcy Code. The Advisory
Committee concluded that this change was purely stylistic and deferred to the Standing
Committee’s style consultants in retaining capitalization of those terms. The NBC also
suggested that the Restyled Rules add a “specific rule of interpretation” or be accompanied by “a
declarative statement in the Supreme Court order adopting the new rules” that would assert that
the restyling process was not intended to make substantive changes, and that the Restyled Rules
must be interpreted consistently with the current rules. The Advisory Committee disagreed with
this suggestion and noted that none of the four prior restyling projects (Appellate, Civil,
Criminal, and Evidence) included such a statement in the text of a rule or promulgating order.
As was done in the prior restyling projects, the Advisory Committee has included a general

committee note describing the restyling process. The note also emphasizes that restyling is not
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intended to make substantive changes to the rules. Moreover, the committee note after each
individual rule includes that following statement: “The language of Rule [ ] has been amended as
part of the general restyling of the Bankruptcy Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.”

The Advisory Committee recommended that the Standing Committee approve the 1000
and 2000 series of Restyled Rules as submitted, but that it wait until the remainder of the
Restyled Rules have been approved after publication in 2021 and 2022 before sending any of the
rules to the Judicial Conference. The Advisory Committee anticipates a final review of the full
set of Restyled Rules in 2023, after the upcoming publication periods end, to ensure that stylistic
conventions are consistent throughout the full set, and to incorporate any non-styling changes
that have been made to the rules while the restyling process has been ongoing. The Standing
Committee agreed with this approach and approved the 1000 and 2000 series, subject to
reconsideration once the Advisory Committee is ready to recommend approval and submission

of the full set of Restyled Rules to the Judicial Conference in 2023.

The SBRA-related Rule Amendments

The interim rules that the Advisory Committee issued in response to the enactment of the
Small Business Reorganization Act took effect as local rules or standing orders on February 19,
2020, the effective date of the Act. As part of the process of promulgating national rules
governing cases under subchapter V of chapter 11, the amended and new rules were published
for comment last summer, along with the SBRA-related form amendments.

The following rules were published for public comment:

e Rule 1007 (Lists, Schedules, Statements, and Other Documents; Time Limits);
e Rule 1020 (Chapter 11 Reorganization Case for Small Business Debtors);
e Rule 2009 (Trustees for Estates When Joint Administration Ordered);
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e Rule 2012 (Substitution of Trustee or Successor Trustee; Accounting);

e Rule 2015 (Duty to Keep Records, Make Reports, and Give Notice of Case or Change of
Status);

e Rule 3010 (Small Dividends and Payments in Cases Under Chapter 7, Subchapter V of
Chapter 11, Chapter 12, and Chapter 13);

e Rule 3011 (Unclaimed Funds in Cases Under Chapter 7, Subchapter V of Chapter 11,
Chapter 12, and Chapter 13);

e Rule 3014 (Election Under § 1111(b) by Secured Creditor in Chapter 9 Municipality or
Chapter 11 Reorganization Case);

e Rule 3016 (Filing of Plan and Disclosure Statement in a Chapter 9 Municipality or Chapter
11 Reorganization Case);

e Rule 3017.1 (Court Consideration of Disclosure Statement in a Small Business Case or in
a Case Under Subchapter V of Chapter 11);

e new Rule 3017.2 (Fixing of Dates by the Court in Subchapter V Cases in Which There Is
No Disclosure Statement);

e Rule 3018 (Acceptance or Rejection of Plan in a Chapter 9 Municipality or a Chapter 11
Reorganization Case); and

e Rule 3019 (Modification of Accepted Plan in a Chapter 9 Municipality or a Chapter 11
Reorganization Case).

No comments were submitted on these SBRA-related rule amendments, and the Advisory
Committee approved the rules as published.

Rules 3002(c)(6), 5005, 7004, and 8023

Rule 3002(c)(6) (Filing Proof of Claim or Interest). The rule currently requires a court to
apply different standards to a creditor request to extend the deadline to file a claim depending on
whether the creditor’s address is foreign or domestic. The proposed amendment would create a
uniform standard. Regardless of whether a creditor’s address is foreign or domestic, the court
could grant an extension if it finds that the notice was insufficient under the circumstances to
give that creditor a reasonable time to file a proof of claim. There were no comments, and the
Advisory Committee approved the proposed amendment as published.

Rule 5005 (Filing and Transmittal of Papers). The proposed amendment would allow
papers required to be transmitted to the United States trustee to be sent by filing with the court’s
electronic filing system, and would dispense with the requirement of proof of transmittal when

the transmittal is made by that means. The amendment would also eliminate the requirement for
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verification of the statement that provides proof of transmittal for papers transmitted other than
through the court’s electronic-filing system. The only comment submitted noted an error in the
redlining of the published version, but it recognized that the committee note clarified the
intended language. With that error corrected, the Advisory Committee approved the proposed
amendment.

Rule 7004 (Process, Service of Summons, Complaint). The amendment adds a new
subdivision (i) to make clear that service under Rules 7004(b)(3) or (h) may be made on an
officer, managing or general agent, or other agent by use of their titles rather than their names.
Although no comments were submitted, the Advisory Committee deleted a comma from the text
of the proposed amendment and modified the committee note slightly by changing the word
“Agent” to “Agent for Receiving Service of Process.” The Advisory Committee approved the
proposed amendment as revised.

Rule 8023 (Voluntary Dismissal). The proposed amendment to Rule 8023 would
conform the rule to the pending proposed amendment to Appellate Rule 42(b) (discussed earlier
in this report). The amendment would clarify, inter alia, that a court order is required for any
action other than a simple voluntary dismissal of an appeal. No comments were submitted, and
the Advisory Committee approved the proposed amendment as published.

SBRA-related Amendment to Official Form 122B (Chapter 11 Statement of Your Current
Monthly Income)

When the SBRA went into effect on February 19, 2020, the Advisory Committee issued
nine Official Bankruptcy Forms addressing the statutory changes. Unlike the SBRA-related rule
amendments, the SBRA-related form amendments were issued by the Advisory Committee
under its delegated authority to make conforming and technical amendments to the Official
Forms, subject to subsequent approval by the Standing Committee and notice to the Judicial

Conference. JCUS-MAR 2016, p. 24. Although the SBRA-related form amendments were
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already final, they were published for comment along with the proposed rule amendments in
order to ensure that the public had a thorough opportunity to review them. There were no
comments and the Advisory Committee took no further action with respect to them.

In addition to the previously approved SBRA-related form amendments, a proposed
amendment to Official Form 122B was published in order to correct an instruction embedded in
the form. The instruction currently explains that the form is to be used by individuals filing for
bankruptcy under Chapter 11. The form is not applicable under new subchapter V of chapter 11,
however, so the instruction was modified as follows (new text emphasized): “You must file this
form if you are an individual and are filing for bankruptcy under Chapter 11 (other than under
subchapter V).” There were no comments and the Advisory Committee approved the form as
published.

The Standing Committee unanimously approved the Advisory Committee’s
recommendations.

Recommendation: That the Judicial Conference:

a. Approve the proposed amendments to Bankruptcy Rules 1007, 1020,
2009, 2012, 2015, 3002, 3010, 3011, 3014, 3016, 3017.1, 3018, 3019,
5005, 7004, and 8023, and new Rule 3017.2, as set forth in Appendix B,
and transmit them to the Supreme Court for consideration with a
recommendation that they be adopted by the Court and transmitted to
Congress in accordance with the law.

b. Approve, effective December 1, 2021, the proposed amendment to
Official Bankruptcy Form 122B, as set forth in Appendix B, for use in all
bankruptcy proceedings commenced after the effective date and, insofar as
just and practicable, all proceedings pending on the effective date.

Official Rules and Forms Approved for Publication and Comment
The Advisory Committee submitted proposed amendments to the Restyled Rules Parts

III, IV, V, and VI (the 3000, 4000, 5000, and 6000 series of Bankruptcy Rules); Rule 3002.1;

Official Form 101; Official Forms 309E1 and 309E2; and new Official Forms 410C13-1N,
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410C13-1R, 410C13-10C, 410C13-10NC, and 410C13-10R with a recommendation that they be
published for public comment in August 2021. In addition, as discussed in the emergency rules
section of this report, the Advisory Committee recommended approval for publication of
proposed new Rule 9038 (Bankruptcy Rules Emergency). The Standing Committee
unanimously approved the Advisory Committee’s recommendations. The August 2021
publication package will also include proposed amendments to Rules 3011 and 8003, and
Official Form 417A, which the Standing Committee approved for publication in January 2021
and which are discussed in the Standing Committee’s March 2021 report.

Restyled Rules Parts I11. IV, V. and VI

The Advisory Committee sought approval for publication of Restyled Rules Parts III, IV,
V, and VI (the 3000, 4000, 5000, and 6000 series of Bankruptcy Rules). This is the second
group of Restyled Rules recommended for publication. The first group of Restyled Rules, as
noted above, received approval by the Standing Committee after publication and comment; and
the Advisory Committee expects to present the final group of Restyled Rules for publication next
year.

Rule 3002.1 (Notice Relating to Claims Secured by Security Interest in the Debtor’s Principal

Residence)

The proposed amendment is intended to encourage a greater degree of compliance with
the rule’s provisions for determining the status of a mortgage claim at the end of a chapter 13
case. Notably, the existing notice procedure used at the end of the case would be replaced with a
motion-based procedure that would result in a binding order from the court on the mortgage
claim’s status. The amended rule would also provide for a new midcase assessment of the

mortgage claim’s status in order to give the debtor an opportunity to cure any postpetition
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defaults that may have occurred. The amended rule includes proposed stylistic changes
throughout.

Official Form 101 (Voluntary Petition for Individuals Filing for Bankruptcy)

Changes are made to lines 2 and 4 of the form to clarify that the requirement to report
“other names you have used in the last 8 years ... [including] doing business as names” is meant
to elicit only names the debtor has personally used in doing business and not the names of
separate entities such as an LLC or corporation in which the debtor may have a financial interest.
Official Forms 309E1 (Notice of Chapter 11 Bankruptcy Case (For Individuals or Joint Debtors))

and 309E2 (Notice of Chapter 11 Bankruptcy Case (For Individuals or Joint Debtors under
Subchapter V))

The proposed amendments to line 7 of Official Form 309E1 and line 8 of Official Form
309E2 clarify the distinction between the deadline for objecting to discharge and the deadline for
seeking to have a debt excepted from discharge.

New Official Forms 410C13-1N (Trustee’s Midcase Notice of the Status of the Mortgage
Claim), 410C13-1R (Response to Trustee’s Midcase Notice of the Status of the Mortgage
Claim), 410C13-10C (Motion to Determine the Status of the Mortgage Claim (conduit)),
410C13-10NC (Motion to Determine the Status of the Mortgage Claim (nonconduit)), 410C13-
10R (Response to Trustee’s Motion to Determine the Status of the Mortgage Claim)

The proposed amendment to Rule 3002.1 discussed above calls for the use of five new
Official Forms. Subdivisions (f) and (g) of the amended rule would require the notices, motions,
and responses that a chapter 13 trustee and a holder of a mortgage claim must file to conform to
the appropriate Official Forms.

The first form — Official Form 410C13-1N — would be used by a trustee to provide the
notice required by Rule 3002.1(f)(1). This notice is filed midway through a chapter 13 case

(18-24 months after the petition was filed), and it requires the trustee to report on the status of
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payments to cure any prepetition arrearages and, if the trustee makes the ongoing postpetition
mortgage payments, the amount and date of the next payment.

Within 21 days after service of the trustee’s notice, the holder of the mortgage claim must
file a response using the second form — Official Form 410C13-1R. The claim holder must
indicate whether it agrees with the trustee’s statements about the cure of any prepetition
arrearage, and it must also provide information about the status of ongoing postpetition mortgage
payments.

The proposed third and fourth forms — Official Forms 410C13-10C and 410C13-10NC —
would implement Rule 3002.1(g)(1). One is used if the trustee made the ongoing postpetition
mortgage payments from the debtor’s plan payment (as a conduit), and the other is used if those
payments were made by the debtor directly to the holder of the mortgage claim (nonconduit).
This motion is filed at the end of a chapter 13 case when the debtor has completed all plan
payments, and it seeks a court order determining the status of the mortgage claim.

As required by Rule 3002.1(g)(2), the holder of the mortgage claim must respond to the
trustee’s motion within 28 days after service, using the final proposed form — Official Form
410C13-10R. The claim holder must indicate whether it agrees with the trustee’s statements
about the cure of any arrearages and the payment of any postpetition fees, expenses, and charges.
It must also provide information about the status of ongoing postpetition mortgage payments.

Information Items

The Advisory Committee met by videoconference on April 8, 2021. In addition to the
recommendations discussed above, the meeting covered a number of other matters, including a
suggestion by 45 law professors to streamline turnover procedures in light of City of Chicago v.

Fulton, 141 S. Ct. 585 (2021).
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In its January 2021 decision in City of Chicago v. Fulton, the Supreme Court held that a
creditor who continues to hold estate property acquired prior to a bankruptcy filing does not
violate the automatic stay under § 362(a)(3). City of Chicago, 141 S. Ct. at 592. In so ruling, the
Court found that a contrary reading of § 362(a)(3) would render superfluous § 542(a)’s
provisions for the turnover of estate property. /d. at 591. In a concurring opinion, Justice
Sotomayor noted that current procedures for turnover proceedings “can be quite slow” because
they must be pursued by an adversary proceeding. She stated, however, that “[i]t is up to the
Advisory Committee on Rules of Bankruptcy Procedure to consider amendments to the Rules
that ensure prompt resolution of debtors’ requests for turnover under § 542(a), especially where
debtors’ vehicles are concerned.” Id. at 595.

Acting on Justice Sotomayor’s suggestion, 45 law professors submitted a suggestion that
would allow turnover proceedings to be initiated by motion rather than adversary proceeding,
and the National Bankruptcy Conference has submitted a suggestion supportive of the law
professors’ position. A subcommittee of the Advisory Committee has begun consideration of the
suggestions and is gathering information about local rules and procedures that already allow for
turnover of certain estate property by motion.

FEDERAL RULES OF CIVIL PROCEDURE
Rules Recommended for Approval and Transmission

The Advisory Committee on Civil Rules recommended for final approval proposed new
Supplemental Rules for Social Security Review Actions Under 42 U.S.C. § 405(g). The rules
were published for public comment in August 2020.

The proposal to append to the Civil Rules a set of supplemental rules for Social Security
disability review actions under 42 U.S.C. § 405(g) was prompted by a suggestion by the

Administrative Conference of the United States that the Judicial Conference “develop for the
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Supreme Court’s consideration a uniform set of procedural rules for cases under the Social
Security Act in which an individual seeks district court review of a final administrative decision
of the Commissioner of Social Security pursuant to 42 U.S.C. § 405(g).” Section 405(g)
provides that an individual may obtain review of a final decision of the Commissioner of Social
Security “by a civil action.” A nationwide study commissioned by the Administrative
Conference revealed widely differing district court procedures for these actions.

The proposed supplemental rules are the result of four years of extensive study by the
Advisory Committee, which included gathering additional data and information from the various
stakeholders (claimant and government representatives, district judges, and magistrate judges) as
well as feedback from the Standing Committee. As part of the process of developing possible
rules, the Advisory Committee had to answer two overarching questions: first, whether
rulemaking was the right approach (as opposed to model local rules or best practices); and,
second, whether the benefits of having a set of supplemental rules specific to § 405(g) cases
outweighed the departure from the usual presumption against promulgating rules applicable to
only a particular type of case (i.e., the presumption of trans-substantivity). Ultimately, the
Advisory Committee and the Standing Committee determined that the best way to address the
lack of uniformity in § 405(g) cases is through rulemaking. While concerns about departing
from the presumption of trans-substantivity are valid, those concerns are outweighed by the
benefit of achieving national uniformity in these cases.

The proposed supplemental rules are narrow in scope, provide for simplified pleadings
and service, make clear that cases are presented for decision on the briefs, and establish the
practice of treating the actions as appeals to be decided on the briefs and the administrative
record. Supplemental Rule 2 provides for commencing the action by filing a complaint, lists the

elements that must be stated in the complaint, and permits the plaintiff to add a short and plain
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statement of the grounds for relief. Supplemental Rule 3 directs the court to notify the
Commissioner of the action by transmitting a notice of electronic filing to the appropriate office
of the Social Security Administration and to the U.S. Attorney for the district. Under
Supplemental Rule 4, the answer may be limited to a certified copy of the administrative record
and any affirmative defenses under Civil Rule 8(c).

Supplemental Rule 5 provides for decision on the parties’ briefs, which must support
assertions of fact by citations to particular parts of the record. Supplemental Rules 6 through
8 set the times for filing and serving the briefs at 30 days for the plaintiff’s brief, 30 days for the
Commissioner’s brief, and 14 days for the plaintiff’s reply brief.

The public comment period elicited a modest number of comments and two witnesses at
a single public hearing. There is almost universal agreement that the proposed supplemental
rules establish an effective and uniform procedure, and there is widespread support from district
judges and the Federal Magistrate Judges Association. However, the DOJ opposed the
supplemental rules primarily on trans-substantivity grounds, favoring instead the adoption of a
model local rule.

The Advisory Committee made two changes to the rules in response to comments. First,
as published, the rules required that the complaint include the last four digits of the social
security number of the person for whom, and the person on whose wage record, benefits are
claimed. Because the Social Security Administration is in the process of implementing the
practice of assigning a unique alphanumeric identification, the rule was changed to require the
plaintiff to “includ[e] any identifying designation provided by the Commissioner with the final
decision.” (The committee note was subsequently augmented to observe that “[i]n current
practice, this designation is called the Beneficiary Notice Control Number.””) Second, language

was added to Supplemental Rule 6 to make it clear that the 30 days for the plaintift’s brief run
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from entry of an order disposing of the last remaining motion filed under Civil Rule 12 if that is
later than 30 days from the filing of the answer. At its meeting, the Standing Committee made
minor changes to Supplemental Rule 2(b)(1) — the paragraph setting out the contents of the
complaint — in an effort to make that paragraph easier to read; it also made minor changes to the
committee note.

With the exception of the DOJ, which abstained from voting, the Standing Committee
unanimously approved the Advisory Committee’s recommendation that the new Supplemental
Rules for Social Security Review Actions Under 42 U.S.C. § 405(g) be approved and transmitted
to the Judicial Conference.

Recommendation: That the Judicial Conference approve the proposed new

Supplemental Rules for Social Security Review Actions Under 42 U.S.C.

§ 405(g), as set forth in Appendix C, and transmit them to the Supreme Court for

consideration with a recommendation that they be adopted by the Court and

transmitted to Congress in accordance with the law.

Rule Approved for Publication and Comment

As discussed in the emergency rules section of this report, the Advisory Committee
recommended that proposed new Rule 87 (Civil Rules Emergency) be published for public
comment in August 2021. The Standing Committee unanimously approved the Advisory
Committee’s recommendation. The August 2021 publication package will also include proposed
amendments to Civil Rules 15 and 72 that were previously approved for publication in January
2021 (as set out in the Standing Committee’s March 2021 report).

Information Items

The Advisory Committee met by videoconference on April 23, 2021. In addition to the

action items discussed above, the Advisory Committee considered reports on the work of the

Subcommittee on Multidistrict Litigation, including a March 2021 conference on issues

regarding leadership counsel and judicial supervision of settlement, as well as the work of the
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newly reactivated Discovery Subcommittee. The Advisory Committee also determined to keep
on its study agenda suggestions to develop uniform in forma pauperis standards and procedures,
and to amend Rule 9(b) (Pleading Special Matters — Fraud or Mistake; Conditions of Mind).

The Advisory Committee will reconsider a proposed amendment to Rule 12(a)(4)(A), the
rule that governs the effect of a motion on the time to file responsive pleadings, following
discussion and feedback provided at the Standing Committee meeting. The proposed
amendment would have extended from 14 days to 60 days the presumptive time for the United
States to serve a responsive pleading after a court denies or postpones a disposition on a Rule 12
motion “if the defendant is a United States officer or employee sued in an individual capacity for
an act or omission occurring in connection with duties performed on the United States’ behalf.”
The DOIJ sought this change based on its need for time to consider taking an appeal, to decide on
strategy and sometimes representation questions, and to provide for consultation between local
U.S. Attorney offices and the DOJ or the Solicitor General. The Advisory Committee
determined that extending the time to 60 days would be consistent with other time periods
applicable to the United States (e.g., Rule 12(a)(3), which provides a 60-day time to answer in
such cases, and Appellate Rule 4(a)(1)(B)(iv), which sets civil appeal time at 60 days).

The proposed amendment has not been without controversy. It was published for public
comment in August 2020 and, of the three comments received, two expressed concern that the
proposed amendment was imbalanced and would cause unwarranted delay; that plaintiffs in
these actions often are involved in situations that call for significant police reforms; that the
amendment would exacerbate existing problems with the qualified immunity doctrine; and that
the proposal was overbroad in that it would accord the lengthened period in actions in which
there is no immunity defense. Discussion at the Advisory Committee’s April 2021 meeting

focused on two major concerns. First, some thought the amendment might be overbroad and
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should be limited only to immunity defenses; however, a motion to add this limitation failed.
Second, there was concern over whether the 60-day time period was too long. Ultimately,
however, the Advisory Committee approved the proposed amendment by a divided vote.

At its meeting, members of the Standing Committee expressed similar concerns about the
60-day time period being too long, especially given that the time period for other litigants is
14 days. After much discussion, the Standing Committee asked the Advisory Committee to
obtain more information on factors that would justify lengthening the period and consider further
the amount of time that those factors would justify.

FEDERAL RULES OF CRIMINAL PROCEDURE
Rule Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules recommended for final approval a proposed
amendment to Rule 16 (Discovery and Inspection). The proposal was published for public
comment in August 2020.

The proposed amendment to Rule 16, the principal rule that governs discovery in
criminal cases, would clarify the scope and timing of expert discovery. The Advisory
Committee developed its proposal in response to three suggestions (two from district judges) that
pretrial disclosure of expert testimony in criminal cases under Rule 16 should more closely
parallel Civil Rule 26.

With the aid of an extensive briefing presented by the DOJ to the Advisory Committee at
its fall 2018 meeting and a May 2019 miniconference that brought together experienced defense
attorneys, prosecutors, and DOJ representatives, the Advisory Committee concluded that the two
core problems of greatest concern to practitioners are the lack of (1) adequate specificity

regarding what information must be disclosed, and (2) an enforceable deadline for disclosure.
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The proposed amendment addresses both problems by clarifying the scope and timing of
the parties’ obligations to disclose expert testimony they intend to present at trial. It is meant to
facilitate trial preparation, allowing the parties a fair opportunity to prepare to cross-examine
expert witnesses and secure opposing expert testimony if needed. Importantly, the proposed new
provisions are reciprocal. Like the existing provisions, the amended paragraphs — (a)(1)(G)
(government’s disclosures) and (b)(1)(C) (defendant’s disclosures) — generally mirror one
another.

The proposed amendment limits the disclosure obligation to testimony the party will use
in the party’s case-in-chief and (as to the government) testimony the government will use to
rebut testimony timely disclosed by the defense under (b)(1)(C). The amendment deletes the
current Rule’s reference to “a written summary of” testimony and instead requires “a complete
statement of” the witness’s opinions. Regarding timing, the proposed amendment does not set a
specific deadline but instead specifies that the court, by order or local rule, must set a deadline
for each party’s disclosure “sufficiently before trial to provide a fair opportunity” for the
opposing party to meet the evidence.

The Advisory Committee received six comments on the proposed amendment. Although
all were generally supportive, they proposed various changes to the text and the committee note.
The provisions regarding timing elicited the most feedback, with several commenters advocating
that the rule should set default deadlines (though these commenters did not agree on what those
default deadlines should be). The Advisory Committee considered these suggestions but
remained convinced that the rule should permit courts and judges to tailor disclosure deadlines
based on local practice, varying caseloads from district to district, and the circumstances of
specific cases. Deadlines for disclosure must also be sensitive to the requirements of the Speedy

Trial Act. And under existing Rule 16.1, the parties “must confer and try to agree on a timetable
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and procedures for pretrial disclosure”; any resulting recommendations by the parties will inform
the court’s choice of deadlines.

Commenters also focused on the scope of required disclosures, with one commenter
suggesting the deletion of the word “complete” from the phrase “a complete statement of all
opinions” and another commenter proposing expansion of the disclosure obligation (for instance,
to include transcripts of prior testimony) as well as expansion of the stages in the criminal
process at which disclosure would be required. The Advisory Committee declined to delete the
word “complete,” which is key in order to address the noted problem under the existing rule of
insufficient disclosures. As to the proposed expansion of the amendment, such a change would
require republication (slowing the amendment process) and might endanger the laboriously
obtained consensus that has enabled the proposed amendment to proceed.

After fully considering and discussing the public comments, the Advisory Committee
decided against making any of the suggested changes to the proposal. It did, however, make
several non-substantive clarifying changes.

The Standing Committee unanimously approved the Advisory Committee’s
recommendation that the proposed amendment to Rule 16 be approved and transmitted to the
Judicial Conference.

Recommendation: That the Judicial Conference approve the proposed

amendment to Rule 16, as set forth in Appendix D, and transmit it to the Supreme

Court for consideration with a recommendation that it be adopted by the Court

and transmitted to Congress in accordance with the law.

Rule Approved for Publication and Comment

As discussed in the emergency rules section of this report, the Advisory Committee

recommended that proposed new Rule 62 (Criminal Rules Emergency) be published for public

comment in August 2021. The Standing Committee unanimously approved the Advisory

Committee’s recommendation.
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Information Items
The Advisory Committee met by videoconference on May 11, 2021. The meeting
focused on approval for publication of proposed new Rule 62 as well as final approval of the
proposed amendments to Rule 16. Both of these items are discussed above. The Advisory
Committee also received a report from the Rule 6 Subcommittee and considered suggestions for
new amendments to a number of rules, including Rules 11 and 16.

Rule 11 (Pleas)

The Advisory Committee has received a proposal to amend Rule 11 to allow a negotiated
plea of not guilty by reason of insanity. Title 18 U.S.C. § 4242(b), enacted as part of the Insanity
Defense Reform Act of 1984, provides a procedure by which a defendant may be found not
guilty by reason of insanity; however, neither the plea nor the plea agreement provisions of
Rule 11 expressly provide for pleas of not guilty by reason of insanity. Rule 11(a)(1) provides
that “[a] defendant may plead not guilty, guilty, or (with the court’s consent) nolo contendere,”
and Rule 11(c)(1) provides a procedure for plea agreements “[i]f the defendant pleads guilty or
nolo contendere to either a charged offense or a lesser or related offense.” Initial research by the
Rules Committee Staff found a number of instances in which a jury trial was avoided because
both parties agreed on the appropriateness of a verdict of not guilty by reason of insanity. The
procedure used in those instances was to hold a bench trial at which all the facts were stipulated
in advance. This meets the statutory requirement of a verdict and does not use the Rule 11 plea
procedure. The Advisory Committee determined to retain the suggestion on its study agenda in
order to conduct further research on the use of the stipulated trial alternative.

Rule 16 (Discovery and Inspection)

The Advisory Committee considered two new suggestions to amend Rule 16 to require

that judges inform prosecutors of their Brady obligations. Although the recently enacted Due
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Process Protections Act, Pub. L. No. 116-182, 131 Stat. 894 (Oct. 21, 2020), requires individual
districts to devise their own rules, the suggestions urge the Advisory Committee to develop a
national standard. The Advisory Committee determined that it would not be appropriate to
propose a national rule at this time, but placed the suggestions on its study agenda to follow the
developments in the various circuits and districts, and to consider further whether the Advisory
Committee has the authority to depart from the dispersion of decision making Congress specified
in the Act.

Rule 6 (The Grand Jury)

In May 2020, the Advisory Committee formed a subcommittee to consider suggestions to
amend Rule 6(e)’s provisions on grand jury secrecy. The formation of the subcommittee was
prompted by two suggestions proposing the addition of an exception to the grand jury secrecy
provisions to include materials of historical or public interest. Two additional suggestions have
been submitted in light of recent appellate decisions holding that district courts lack inherent
authority to disclose material not explicitly included in the exceptions listed in Rule 6(¢)(2)(b).
See McKeever v. Barr, 920 F.3d 842 (D.C. Cir. 2019), cert. denied, 140 S. Ct. 597 (2020); Pitch
v. United States, 953 F.3d 1226 (11th Cir.) (en banc), cert. denied, 141 S. Ct. 624 (2020); see
also Department of Justice v. House Committee on the Judiciary, No. 19-1328 (cert. granted July
2, 2020; case remanded with instructions to vacate the order below on mootness grounds, July 2,
2021) (presenting the question regarding the exclusivity of the Rule 6(e) exceptions).
Additionally, in a statement respecting the denial of certiorari in McKeever, Justice Breyer
pointed out a conflict among the circuit courts regarding whether the district court retains
inherent authority to release grand jury materials in “appropriate cases” outside of the exceptions
enumerated in Rule 6(e). 140 S. Ct. at 598 (statement of Breyer, J.). He stated that “[w]hether

district courts retain authority to release grand jury material outside those situations specifically
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enumerated in the Rules, or in situations like this, is an important question. It is one I think the
Rules Committee both can and should revisit.” 1d.

The two most recent suggestions submitted in reaction to this line of cases include one
from the DOJ suggesting an amendment to authorize the issuance of temporary non-disclosure
orders to accompany grand jury subpoenas in appropriate circumstances. In the past, courts had
issued such orders based on their inherent authority over grand jury proceedings; however, some
district courts have stopped issuing delayed disclosure orders in light of McKeever. Second, two
district judges have suggested an amendment that would explicitly permit courts to issue
redacted judicial opinions when there is potential for disclosure of matters occurring before the
grand jury.

In April, the subcommittee held a day-long virtual miniconference to gather more
information about the proposals to amend Rule 6 to add exceptions to the secrecy provisions.
The subcommittee obtained a wide range of views from academics, journalists, private
practitioners (including some who had previously served as federal prosecutors but also
represented private parties affected by grand jury proceedings), representatives from the DOJ,
and the general counsel of the National Archives and Records Administration.

The Advisory Committee has also referred to the subcommittee a proposal to amend
Rule 6 to expressly authorize forepersons to grant individual grand jurors temporary excuses to
attend to personal matters. Forepersons have this authority in some, but not all, districts.

The Rule 6 Subcommittee plans to present its recommendations to the Advisory

Committee at its fall meeting.
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FEDERAL RULES OF EVIDENCE
Rules Approved for Publication and Comment
The Advisory Committee on Evidence Rules submitted proposed amendments to
Rules 106, 615, and 702 with a recommendation that they be published for public comment. The
Standing Committee unanimously approved the Advisory Committee’s recommendation.

Rule 106 (Remainder of or Related Writings or Recorded Statements)

The proposed amendment to Rule 106 would fix two problems with Rule 106, often
referred to as the “rule of completeness.” Rule 106 provides that if a party introduces all or part
of a written or recorded statement in a way that is misleading, the opponent may require
admission of a completing portion of the statement in order to correct the misimpression. The
rule prevents juries from being misled by the selective introduction of portions of a written or
recorded statement. The proposed amendment is intended to resolve two issues. First, courts
disagree on whether the completing portion of the statement can be excluded under the hearsay
rule. The proposed amendment clarifies that the completing portion is admissible over a hearsay
objection. (The use to which the completing portion may be put — that is, whether it is admitted
for its truth or only to prove that the completing portion of the statement was made — will be
within the court’s discretion.) Second, the current rule applies to written and recorded statements
but not unrecorded oral statements leading many courts to allow for completion of such
statements under another rule of evidence or under the common law. This is particularly
problematic because Rule 106 issues often arise at trial when there may not be time for the court
or the parties to stop and thoroughly research other evidence rules or the relevant common law.
The proposed amendment would revise Rule 106 so that it would apply to all written or oral

statements and would fully supersede the common law.
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Rule 615 (Excluding Witnesses)

The proposed amendment to Rule 615 addresses two difficulties with the current rule.
First, it addresses the scope of a Rule 615 exclusion order. Rule 615 currently provides, with
certain exceptions, that “[a]t a party’s request, the court must order witnesses excluded so that
they cannot hear other witnesses’ testimony.” The court may also exclude witnesses on its own
initiative. The circuits are split, however, on whether the typical simple and brief orders that
courts issue under Rule 615 operate only to physically exclude witnesses from the courtroom, or
whether they also prevent witnesses from learning about what happens in the courtroom while
they are excluded. The proposed amendment would explicitly authorize judges to enter orders
that go beyond a standard Rule 615 order to prevent witnesses from learning about what happens
in the courtroom while they are excluded. This will clarify that any additional restrictions are
not implicit in a standard Rule 615 order. The committee note observes that the rule, as
amended, would apply to virtual trials as well as live ones.

Second, the proposed amendment clarifies the scope of the rule’s exemption from
exclusion for entity representatives. Under Rule 615, a court cannot exclude parties from a
courtroom, and if one of the parties is an entity, that party can have an officer or employee in the
courtroom. Some courts allow an entity-party to have multiple representatives in the courtroom
without making any kind of showing that multiple representatives are necessary. In the interests
of fairness, the Advisory Committee proposes to amend the rule to make clear that an entity-
party can designate only one officer or employee to be exempt from exclusion as of right. As
with any party, an entity-party can seek an additional exemption from exclusion by arguing that
one or more additional representatives are “essential to presenting the party’s claim or defense”

under current Rule 615(c) (which would become Rule 615(a)(3)).
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Rule 702 (Testimony by Expert Witnesses)

The proposed amendment to Rule 702 concerns the admission of expert testimony. Over
the past several years the Advisory Committee has thoroughly considered Rule 702 and has
determined that it should be amended to address two issues. The first issue concerns the
standard a judge should apply in deciding whether expert testimony should be admitted. Under
Rule 702, such testimony must be based on sufficient facts or data and must be the product of
reliable principles and methods, and the expert must have “reliably applied the principles and
methods to the facts of the case.” A proper reading of the rule is that a judge should not admit
expert testimony unless the judge first finds by a preponderance of the evidence that each of
these requirements is met. The problem is that many judges have not been correctly applying
Rule 702 and there is a lot of confusing or misleading language in court decisions, including
appellate decisions. Many courts have treated these Rule 702 requirements as if they go merely
to the testimony’s weight rather than to its admissibility. For example, instead of asking whether
an expert’s opinion is based on sufficient data, some courts have asked whether a reasonable
Jjury could find that the opinion is based on sufficient data. The Advisory Committee voted
unanimously to amend Rule 702 to make it clear that expert testimony should not be admitted
unless the judge first finds by a preponderance of the evidence that the expert is relying on
sufficient facts or data, and employing a reliable methodology that is reliably applied. The
amendment would not change the law but would clarify the rule so that it is not misapplied.

The second issue addressed by the proposed amendment to Rule 702 is that of
overstatement — experts overstating the certainty of their conclusions beyond what can be
supported by the underlying science or other methodology as properly applied to the facts. There
had been significant disagreement among members of the Advisory Committee on this issue.

The criminal defense bar felt strongly that the problem should be addressed by adding a new
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subsection that explicitly prohibits this kind of overstatement. The DOJ opposed such an
addition, pointing to its own internal processes aimed at preventing overstatement by its forensic
experts and arguing that the problem with overstatement is caused by poor lawyering (i.e., failure
to make available objections) rather than poor rules. The Advisory Committee reached a
compromise position, which entails changing Rule 702(d)’s current requirement that “the expert
has reliably applied the principles and methods to the facts of the case” to require that “the
expert’s opinion reflects a reliable application of the principles and methods to the facts of the
case.” The committee note explains that this change to Rule 702(d) is designed to help focus
judges and parties on whether the conclusions being expressed by an expert are overstated.
Information Items

The Advisory Committee met by videoconference on April 30, 2021. Discussion items
included a possible new rule to set safeguards concerning juror questioning of witnesses and
possible amendments to Rule 611 (Mode and Order of Examining Witnesses and Presenting
Evidence) regarding the use of illustrative aids at trial; Rule 1006 (Summaries to Prove Content)
to provide greater guidance to the courts on the admissibility and proper use of summary
evidence under Rule 1006; Rule 801 (Definitions That Apply to This Article; Exclusions from
Hearsay) regarding admissibility of statements offered against a successor-in-interest; and
Rules 407 (Subsequent Remedial Measures), 613 (Witness’s Prior Statement), 804 (Hearsay
Exceptions; Declarant Unavailable), and 806 (Attacking and Supporting the Declarant) to
address circuit splits. The Advisory Committee discussed, and decided not to pursue, possible
amendments to Rule 611(a) (to address how courts have been using that rule) and to Article X of
the Evidence Rules (to address the best evidence rule’s application to recordings in a foreign

language).
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OTHER ITEMS

An additional action item before the Standing Committee was a request by the Judiciary
Planning Coordinator, Chief Judge Jeffrey R. Howard, that the Committee refresh and report on
its consideration of strategic initiatives. The Committee was also invited to suggest topics for
discussion at future long-range planning meetings of Judicial Conference committee chairs. No
members of the Committee suggested any changes to the proposed status report concerning the
Committee’s ongoing initiatives. Those initiatives include: (1) Evaluating the Rules Governing
Disclosure Obligations in Criminal Cases; (2) Evaluating the Impact of Technological Advances;
(3) Bankruptcy Rules Restyling; and (4) Examining Ways to Reduce Cost and Increase
Efficiency in Civil Litigation. The proposed status report also includes the addition of one new
initiative — the emergency rules project described above — which is linked to Strategy 5.1:
Harness the Potential of Technology to Identify and Meet the Needs of Judiciary Users and the
Public for Information, Service, and Access to the Courts. The Standing Committee did not
identify any topics for discussion at future long-range planning meetings. This was
communicated to Chief Judge Howard by letter dated July 13, 2021.

Respectfully submitted,

J e D O~

John D. Bates, Chair

Jesse M. Furman Carolyn B. Kuhl
Daniel C. Girard Patricia A. Millett
Robert J. Giuffra, Jr. Lisa O. Monaco
Frank M. Hull Gene E.K. Pratter
William J. Kayatta, Jr. Kosta Stojilkovic
Peter D. Keisler Jennifer G. Zipps

William K. Kelley

Appendix A — Federal Rules of Appellate Procedure (proposed amendments and supporting
report excerpt)
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Appendix B — Federal Rules of Bankruptcy Procedure and Official Bankruptcy Forms (proposed
amendments and supporting report excerpt)

Appendix C — Federal Rules of Civil Procedure (proposed new supplemental rules and
supporting report excerpt)

Appendix D — Federal Rules of Criminal Procedure (proposed amendment and supporting report
excerpt)

Rules — Page 34
Committee on Rules of Practice & Procedure | January 4, 2022 Page 95 of 344



TAB 2
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Joint Committee Business

Item 2 will be an oral report.
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TAB 3A
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

JOHN D. BATES CHAIRS OF ADVISORY COMMITTEES
CHAIR
JAY S. BYBEE
APPELLATE RULES

DENNIS R. DOW
BANKRUPTCY RULES

ROBERT M. DOW, JR.
CIVIL RULES

RAYMOND M. KETHLEDGE
CRIMINAL RULES

PATRICK J. SCHILTZ
EVIDENCE RULES

MEMORANDUM

TO: Hon. John D. Bates, Chair
Committee on Rules of Practice and Procedure

FROM: Judge Jay Bybee Chair
Advisory Committee on Appellate Rules

RE: Report of the Advisory Committee on Appellate Rules
DATE: December 8, 2021
I. Introduction

The Advisory Committee on the Appellate Rules met on Thursday, October 7,
2021, via Teams. The draft minutes from the meeting are attached to this report.

The Committee seeks approval for publication of a consolidation of Rule 35 and

Rule 40, dealing with rehearing, along with confirming amendments to Rule 32 and
the Appendix of Length Limits. (Part II of this report.)
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Other matters under consideration (Part III of this report) are:

[ amendments to Rule 2 and Rule 4 that have been published for public

comment;
[ expanding disclosures by amici curiae;
n specifying standards for recusals based on amicus filings;
n regularizing the criteria for granting in forma pauperis status and

revising Form 4;

n In conjunction with other Advisory Committees, expanding electronic
filing by pro se litigants;

[ in conjunction with other Advisory Committees, making the deadline for
electronic filing earlier than midnight;

(] in conjunction with the Civil Rules Committee, amendments to Civil
Rules 42 and 54 to respond to the Supreme Court’s decision in Hall v.
Hall, 138 S. Ct. 1118 (2018), which held that consolidated actions retain
their separate identity for purposes of appeal; and

n a new suggestion regarding costs on appeal.

The Committee also considered two items and removed them from its agenda
(Part IV of this report):

[ a proposed amendment to Rule 4 to permit the relation forward of
notices of appeal; and

n a new suggestion that rules be adopted imposing a time frame for the
courts of appeals to decide habeas matters.

I1. Action Item for Approval for Publication

Consolidation of Rules 35 and 40—Rehearing (18-AP-A)

For several years, the Advisory Committee has been considering a
comprehensive revision of Rules 35 and 40. (June 2018 Standing Committee Agenda

Book starting at page 84). Rule 35 addresses hearing and rehearing en banc, and Rule
40 addresses panel rehearing.
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Under the current Rules, a lawyer must consider both Rule 35 and Rule 40
when petitioning for rehearing. Litigants frequently request both panel rehearing
and rehearing en banc, and while a litigant seeking only panel rehearing need only
rely on Rule 40, it would be necessary even in that instance to check both Rules.
Reconciling the differences between the two current rules while combining petitions
for panel rehearing and rehearing en banc in one rule would provide clear guidance.

At the June 2021 meeting of the Standing Committee, the Advisory Committee
sought permission to publish a proposed amendment that abrogates Rule 35 and
unites the two rules under Rule 40. The Committee sought to achieve the clarity and
user-friendliness of unification while avoiding unnecessary changes. Members of the
Standing Committee expressed support but raised concerns about some of the
provisions. In many instances, the only defense offered was that the provision at issue
already appeared in the existing rules and that the Advisory Committee was trying
to minimize changes. The Standing Committee decided to remand the matter to the
Advisory Committee with instructions to take a freer hand in clarifying and
simplifying the language of the existing rules. Having done so, the Advisory
Committee now seeks publication of a revised version of the proposal. (See Appendix
for the full text.)

The fundamental feature of the proposed amendment remains the same. It
revises Rule 40 to govern all petitions for rehearing (and the rare initial hearing en
banc), but in keeping with a suggestion at the June Standing Committee meeting,
Rule 35 is described as transferred to Rule 40 rather than abrogated. So, too, the
fundamental structure remains the same.

[ Rule 40(a) provides that a party may petition for panel rehearing,
rehearing en banc, or both. It also states the general requirement of
filing a single document.

[ Rule 40(b) sets forth the required content for each kind of petition for
rehearing, drawn from existing Rule 35(b)(1) and existing Rule 40(a)(2).

n Rule 40(c) describes when rehearing en banc may be ordered and the
applicable voting protocols, drawn from existing Rule 35(a) and (f). It
also reiterates clearly that a court may act sua sponte.

[ Rule 40(d) brings together in one place uniform provisions governing
matters such as the time to file, form, and length, drawn from existing
Rule 35(b), (c), (d), and existing Rule 40(a), (b), and (d). It adds that any
amendment to a decision restarts the clock for seeking rehearing.
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n Rule 40(e) clarifies for litigants some of the actions a court that grants
rehearing might take by clarifying the language of existing Rule 40(a)(4)
and extending these provisions to rehearing en banc.

n Rule 40(f) provides that a petition for rehearing en banc does not limit a
panel’s authority to take action described in Rule 40(e).

[ Rule 40(g) deals with initial hearing en banc, drawn from existing Rule
35.

The Standing Committee raised several particular concerns about language in
the current rule that was carried over in the proposed amendment presented in June.

One concern was that the provision governing the required content of a petition
for rehearing en banc lumps together (1) conflict with a Supreme Court decision and
(2) conflict with a decision of the court to which the petition is addressed, while
leaving ambiguous whether the required statement that “consideration by the full
court is therefore necessary to secure and maintain uniformity of the court’s
decisions” applies to both situations. Some thought that the only sensible reading is
that the uniformity statement applies only to the intra-circuit conflict situation. See
current Rule 35(b)(1)(A).

The provision governing the required content of a petition for rehearing en
banc also lumps together (1) questions of exceptional importance and (2) inter-circuit
conflict, treating the latter as an example of the former. See current Rule 35(b)(1)(B).

Another concern was a mismatch between the statements required in a
petition for rehearing en banc and the circumstances which justify rehearing en banc.
While the former specifically includes conflict with the Supreme Court, the latter does
not—unless one treats conflict with the Supreme Court as a situation requiring
consideration by the en banc court to secure and maintain uniformity of the court’s
decisions. See current Rule 35(a).

In addition, a member of the Standing Committee suggested that the time to
seek initial hearing en banc should be earlier than the due date of the appellee’s brief.
See current Rule 35(c).

The Advisory Committee changed the proposed amendment to address these
concerns.

First, four separate grounds for seeking rehearing en banc are now listed

separately, so that a petition for rehearing en banc would have to begin with a
statement that:

Committee on Rules of Practice & Procedure | January 4, 2022 Page 103 of 344



Report to the Standing Committee
Advisory Committee on Appellate Rules
December 8, 2021 Page 5

(A) the panel decision conflicts with a decision of the court to
which the petition is addressed (with citation to the conflicting case or
cases) and the full court’s consideration is therefore necessary to secure
or maintain uniformity of the court’s decisions;

(B) the panel decision conflicts with a decision of the United
States Supreme Court (with citation to the conflicting case or cases);

(C) the panel decision conflicts with an authoritative decision of
another United States court of appeals (with citation to the conflicting
case or cases); or

(D) the proceeding involves one or more questions of exceptional
importance, each concisely stated.

Proposed Rule 40(b)(2). That is, intra-circuit conflicts, conflicts with the Supreme
Court, inter-circuit conflicts, and questions of exceptional importance are treated as
separate grounds for seeking rehearing en banc.

Second, to align the grounds for granting rehearing en banc with the grounds
for seeking rehearing en banc, the provision governing when rehearing en banc may
be ordered simply cross-references the provision governing the grounds on which it
may be sought: “Ordinarily, rehearing en banc will not be ordered unless one of the
criteria in Rule 40(b)(2)(A)—(D) is met.”

Freed from a perceived imperative to minimize changes, the current proposal
has also been more extensively polished by the style consultants.

In addition, the proposal includes conforming amendments to Rule 32(g) and
the Appendix of Length Limits.

ITI. Other Matters Under Consideration
A. Proposed Amendments to Rules 2 and 4—CARES Act

Proposed amendments to Rule 2 and Rule 4, developed in close coordination
with other Advisory Committee and input from the Standing Committee, were
published for public comment. The Advisory Committee considered all comments that
were received prior to its meeting and did not think that any of those comments
warranted further discussion by the Advisory Committee. It will review any
additional comments at its spring meeting.
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B. Amicus Disclosures—FRAP 29 (21-AP-C)

In May of 2019, a bill was introduced in Congress that would institute a
registration and disclosure system for amici curiae like the one that applies to
lobbyists. Senator Sheldon Whitehouse introduced S. 1411, the Assessing Monetary
Influence in the Courts of the United States Act (the AMICUS Act). An identical bill,
H.R. 3993, sponsored by Representative Henry Johnson, Jr., was introduced in the
House. Under the bill, the registration and disclosure requirements would apply to
those who filed three or more amicus briefs per year but would not be tied to a specific
amicus brief. Fines would be imposed on those who knowingly fail to comply.

In October 2019, the Advisory Committee appointed a subcommittee to address
amicus disclosures. In February of 2021, after correspondence with the Clerk of the
Supreme Court, Senator Whitehouse and Congressman Johnson wrote to Judge
Bates requesting the establishment of a working group to address the disclosure
requirements for organizations that file amicus briefs. Judge Bates was able to
respond that the Advisory Committee on the Federal Rules of Appellate Procedure
had already established a subcommittee to do so.

Appellate Rule 29(a)(4)(E) currently requires that most amicus briefs include
a statement that indicates whether:

(1) a party’s counsel authored the brief in whole or in part;

(1) a party or a party’s counsel contributed money that was
intended to fund preparing or submitting the brief; and

(111) a person—other than the amicus curiae, its members, or its
counsel—contributed money that was intended to fund preparing or
submitting the brief and, if so, identifies each such person.

At the June meeting of the Standing Committee, the Advisory Committee
reported that it had begun careful exploration of whether additional disclosures
should be required. It noted then and still believes that changes to the disclosure
requirements of Rule 29 are within the purview of the rulemaking process under the
Rules Enabling Act, but public registration and fines are not, and that any change to
Rule 29 should not be limited to those who file multiple amicus briefs. It also
continues to resist treating amicus briefs as akin to lobbying. Lobbying is done in
private, while an amicus filing is made in public and can be responded to.

The question of amicus disclosures involves important and complicated issues.

One concern i1s that amicus briefs filed without sufficient disclosures can enable
parties to evade the page limits on briefs or produce a brief that appears independent
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of the parties but is not. Another concern is that, without sufficient disclosures, one
person or a small number of people with deep pockets can fund multiple amicus briefs
and give the misleading impression of a broad consensus. There are also broader
concerns about the influence of “dark money” on the amicus process. Any disclosure
requirement must also consider First Amendment rights of those who do not wish to
disclose themselves. See, e.g., Americans for Prosperity Foundation v. Bonta, 141 S.
Ct. 2372 (2021); McIntyre v. Ohio Elections Comm’n, 514 U.S 334 (1995); NAACP v.
Alabama ex rel. Patterson, 357 U.S. 449 (1958).

The Advisory Committee is considering disclosure regarding the relationship
of an amicus to a party separately from disclosure regarding the relationship of an
amicus to a nonparty.

Regarding parties, one thing is easy. It is possible to construe the phrase
“preparing or submitting” in Rule 29(a)(4)(E) so narrowly as to encompass only the
costs of formatting, printing, and delivering the specific brief. To clarify what is
generally if not universally understood, Rule 29(a)(4)(E)(i1) [and (ii1)] could be
amended to apply to money intended to “fund drafting, preparing, or submitting the
brief.” In addition, Rule 29(a)(4)(E)(i11) could be amended to make clear that this
disclosure requirement regarding the relationship between an amicus and a party
applies even where a party is a member of an amicus. That could be done by adding
a proviso in Rule 29(a)(4)(E)(ii1) to the exception to disclosure for members of an
amicus: “except for the amicus, its counsel, and its members who are not parties or
counsel to parties.”

The current disclosure requirement is limited to contributions earmarked for
a particular brief. Recognizing the fungibility of money, Rule 29 might also be
amended to cover contributions by parties to an amicus that are not earmarked for a
particular amicus brief. The Advisory Committee considered two ways of doing so,
one formulated as a rule, the other formulated as a standard.

One way would be to require disclosure of whether a party (or its counsel) has
an ownership interest in the amicus curiae exceeding a certain percentage or made
contributions exceeding a certain percentage of the annual revenue of the amicus
curiae. An amendment along these lines might add a provision requiring disclosure if
a party (or its counsel):

has a 10% or greater ownership interest in the amicus curiae, or
contributed 10% or more of the gross annual revenue of the amicus
curiae during the twelve-month period preceding the filing of the amicus
brief, not including amounts unrelated to the amicus curiae’s amicus
activities that were received in the form of investments or in commercial
transactions in the ordinary course of the business of the amicus curiae;
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The 10% figure is borrowed from Rule 26.1 dealing with corporate disclosures. The
Advisory Committee acknowledges that the purpose of Rule 26.1 is quite different.
The Advisory Committee is by no means committed to the idea that this is the right
percentage; it simply offers a convenient place to start.

A second way would be to articulate a standard that requires disclosure if a
party (or its counsel) possesses a sufficient ownership interest in, or has made
sufficient contributions to, the amicus curiae that a reasonable person would conclude
that a party (or its counsel) had a significant influence over the amicus curiae with
respect to the brief.

While the Advisory Committee has not yet decided whether to recommend
additional disclosures regarding the relationship between an amicus and a party, it
does think that a rule-based approach is preferable to a standard-based approach.

Disclosures regarding the relationship between an amicus and a nonparty
present more difficult issues. While the relationship between an amicus and a party
might lead a judge to discount an amicus brief, that concern is much more attenuated
when the relationship between an amicus and a nonparty is involved. But it is not
non-existent. If Mark Zuckerberg is giving 15% of the revenue of an amicus in a case
ivolving section 230 of the Communications Decency Act, that might be worth
knowing.

It is important to note that existing Rule 29 already requires some disclosure
of the relationship between an amicus and a nonparty. Rule 29(a)(4)(E)(ii1) requires
the disclosure of any person who contributed money that was intended to fund
preparing or submitting the brief—except for the amicus curiae itself, its members,
or its counsel.

The reason for this existing required disclosure is not entirely clear. The
Advisory Committee at the time explained that it “may help judges to assess whether
the amicus itself considers the issue important enough to sustain the cost and effort
of filing an amicus brief.” One way to understand this required disclosure—
particularly considering its exception for members of the amicus—is that it is
targeted at revealing when an amicus is simply the puppet or paid mouthpiece of
someone else rather than truly speaking for itself and its members.

But again, money is fungible, so a nonparty may have considerable influence
on an amicus without earmarking money for a particular brief. For that reason, it
might be appropriate to have a similar disclosure requirement, and amend Rule
29(a)(4)(E)(11) to require the disclosure of any person who:
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has a 10% or greater ownership interest in the amicus curiae, or
contributed 10% or more of the gross annual revenue of the amicus
curiae during the twelve-month period preceding the filing of the amicus
brief, not including amounts unrelated to the amicus curiae’s amicus
activities that are received in the form of investments or in commercial
transactions in the ordinary course of the business of the amicus curiae.

If the disclosure requirements were increased in this way, it would also be
necessary to consider whether to retain the exception for members of the amicus. On
the one hand, there are important privacy interests in protecting membership lists
and an amicus can be viewed as properly speaking for its members. On the other
hand, only members who contribute a sufficiently high percentage of the revenue of
the amicus would be disclosed—not the entire membership list—and an exception for
members could make for easy evasion of any contribution disclosure requirement: the
contribution need only be characterized as a membership fee.

The Advisory Committee has not decided whether to recommend any
amendment of the amicus disclosure requirements, regarding either the relationship
of the amicus to a party or the relationship of the amicus to a nonparty.

Nor has it reached any conclusion regarding the constitutionality of the
amendments under consideration. The following summary of the Supreme Court’s
decision in Americans for Prosperity Foundation, 141 S. Ct. 2372, may be useful:

Americans for Prosperity held California’s charitable disclosure
requirement to be facially unconstitutional. California had required
charities that solicit contributions in California to disclose the identities
of their major donors (donors who have contributed more than $5,000 or
more than 2% of an organization’s total contributions in a year) to the
Attorney General.

To evaluate the constitutionality of the California disclosure
requirement, the Court applied “exacting scrutiny,” meaning that “there
must be a substantial relation between the disclosure requirement and
a sufficiently important governmental interest.” 141 S. Ct. at 2383
(opinion of Roberts, C.J.) (cleaned up).! “While exacting scrutiny does
not require that disclosure regimes be the least restrictive means of

1 Of the six justices in the majority, three—Roberts, Kavanaugh, and Barrett—would
have held that exacting scrutiny, rather than strict scrutiny, applies to all First Amendment
challenges to compelled disclosure. Justice Thomas would have held that strict scrutiny
applied, and Justices Alito and Gorsuch declined to decide because, in their view, California’s
law failed under either test. The dissenters addressed the California law under the exacting
scrutiny standard and would have held it met that standard.
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achieving their ends, it does require that they be narrowly tailored to
the government’s asserted interest.” Id. at 2383 (opinion of the Court).
Moreover, the Court concluded that the narrow tailoring requirement is
not limited to “laws that impose severe burdens,” but is designed to
minimize any unnecessary burden. Id. at 2385.

The Court then found that California’s disclosure regime did not
satisfy the narrow tailoring requirement. Id. It accepted that “California
has an important interest in preventing wrongdoing by charitable
organizations.” Id. at 2385-86. But it found “a dramatic mismatch”
between that interest and the state’s disclosure requirements. Id. at
2386. While California required every charity to disclose the names,
addresses, and total contributions of their top donors, ranging from a
few people to hundreds, it rarely if ever used this information to
investigate or combat fraud. Id. Moreover, the state “had not even
considered alternatives to the current disclosure requirement” that
might be less burdensome. Id. The Court rejected arguments that the
disclosure was not in fact particularly burdensome, finding that the
disclosure requirement created “an unnecessary risk of chilling,”
“indiscriminately sweeping up the information of every major donor with
reason to remain anonymous.” Id. at 2388.

There are at least four significant differences between the possible
amendments to Rule 29 discussed above and the California statute involved in
Americans for Prosperity.

First, Rule 29 applies only to those seeking to influence a court by submitting
an amicus brief, while the California statute applied broadly to charities soliciting
funds in California. There can be little doubt that more disclosure requirements can
be imposed on those who file briefs with a court than on charitable organizations
generally.

Second, both Rule 29 and the Supreme Court Rules already require both
parties and non-parties who make contributions “intended to fund the preparation or
submission” of an amicus brief to have their identities publicly disclosed in the brief.
Presumably the Court viewed those requirements as constitutional when it imposed
them.

Third, disclosures required by Rule 29 appear in a publicly available brief,
while the disclosures mandated by California law were supposed to be treated
confidentially. The Court observed that “disclosure requirements can chill association
even if there is no disclosure to the general public,” and “while assurances of
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confidentiality may reduce the burden of disclosure to the State, they do not eliminate
it.” 141 S. Ct. at 2388 (cleaned up).

Fourth, a 10% ownership or contribution threshold is higher than the 2%
threshold involved (at least in some cases) in the California statute and will often be
higher than the $5000 threshold in the California statute.

Any proposed amendments to Rule 29 would have to be based on careful
1dentification of the governmental interest being served and be narrowly tailored to
serve that interest. The analysis of required disclosure concerning the relationship
between an amicus and a party may well be different than the analysis of required
disclosure concerning the relationship between an amicus and a nonparty.

C. Amicus Briefs and Recusal—Rule 29 (20-AP-G)

In 2018, Rule 29 was amended to empower a court of appeals to prohibit the
filing of an amicus brief or strike an amicus brief if that brief would result in a judge’s
disqualification. The Rule, however, does not provide any standards for when an
amicus brief triggers disqualification. Dean Alan Morrison has suggested that the
Advisory Committee, or perhaps the Administrative Office or the Federal Judicial
Center, study the issue and recommend guidelines for adoption.

The matter was referred to the subcommittee dealing with the AMICUS Act
and Rule 29, but the subcommittee’s focus thus far has been on the issue of disclosure.

D. IFP Status Standards—Form 4 (19-AP-C; 20-AP-D; 21-AP-B)

The Advisory Committee is continuing to consider suggestions to regularize
the criteria for granting IFP status and to revise Form 4 of the Federal Rules of
Appellate Procedure. It is gathering information about how the courts of appeals
handle IFP applications, including what standards are used and what information
from Form 4 is actually useful. Results from a survey were received immediately
before the October meeting and will be reviewed by the relevant subcommittee.

E. Electronic Filing by Pro Se Litigants (20- AP-C; 21-AP-E)

The issue of electronic filing by pro se litigants has come up repeatedly. The
last time the Advisory Committee considered the issue, it decided to await
consideration by the Civil Rules Committee. Because Bankruptcy, Civil, and now
Appellate are confronting this question, Judge Bates has convened the reporters to
discuss the way to proceed. The reporters will coordinate and welcome feedback.
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F. Deadline For Electronic Filing (with other Advisory
Committees) (19-AP-E)

The joint subcommittee considering whether the deadline for electronic filing
should be moved to some time prior to midnight continues to gather information. The
Federal Judicial Center is analyzing data on the time of day when filings are made,
but a planned survey remains on hold due to the pandemic.

G. Finality in Consolidated Cases after Hall (with Civil Rules
Committee)

The joint subcommittee dealing with finality in consolidated cases continues
its work. Any amendment would likely be made to the Civil Rules, particularly Rule
42 and Rule 54(b), not the Appellate Rules.

The Supreme Court in Hall v. Hall, 138 S. Ct. 1118 (2018), decided that
consolidated actions retain their separate identity for purposes of appeal. If one such
action reaches final judgment it is appealable, even though other consolidated cases
remain pending. This decision creates the risk that some will lose their appellate
rights because they did not realize that their time to appeal had begun to run, and it
creates the risk of inefficiency in the courts of appeals because multiple appeals are
taken at different times from a proceeding that a district judge thought similar
enough to warrant consolidation.

Research by the Federal Judicial Center did not reveal significant problems.
However, problems may remain hidden, either because no one notices the issue or
because by the time the issue is discovered it is too late to do anything about it. The
joint subcommittee will continue to monitor the situation and consider whether to
propose any amendments.

H. Costs on Appeal—Rule 39 (21-AP-D)

This past term, the Supreme Court held that Federal Rule of Appellate
Procedure 39 does not permit a district court to alter a court of appeals’ allocation of
costs. City of San Antonio v. Hotels.com, 141 S. Ct. 1628 (2021). Those costs are
usually modest, but Rule 39(e)(3) includes as taxable costs the premium paid for a
bond to preserve rights pending appeal (traditionally known as a supersedeas bond),
and the cost of securing such a bond can be high.

The Supreme Court stated that the current rules could specify more clearly the
procedure that a party should follow to bring their arguments about costs to the court
of appeals. Accordingly, the Advisory Committee created a subcommittee to explore
the issue. The subcommittee might also consider whether a district court, in deciding
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whether to approve a bond, is concerned with the premium paid for the bond, and
whether the premium for the bond should be a taxable cost at all.

IV. Items Removed from the Advisory Committee Agenda
A. Relation Forward of Notices of Appeal (20-AP-A)

The Advisory Committee continued to consider a suggestion to deal with
premature notices of appeal. In many situations, existing Rule 4(a)(2)—which
provides that a notice of appeal filed after the announcement of a decision but before
its entry is treated as if it were filed immediately after its entry—works appropriately
to save premature notices of appeal. But there are other premature notices of appeal
that are not saved. The Advisory Committee considered this problem about a decade
ago but did not find an appropriate solution, apparently because of a concern with
inviting more premature notices of appeal.

At the June 2021 meeting of the Standing Committee, the Advisory Committee
reported that it had not been able to come up with a good solution. It did not (and
does not) want to allow any premature notice of appeal to become effective once a
judgment or appealable order is filed because it fears that this would cause more
problems than it solves by inviting premature notices of appeal. Nevertheless, the
Advisory Committee was not ready to take the matter off the agenda.

The Advisory Committee looked more closely at conflicting decisions in the
courts of appeals regarding relation forward of notices of appeal taken from orders
that could have been, but were not, certified under Civil Rule 54(b).

It explored the possibility of resolving the conflict by an amendment. But there
1s not only a split regarding whether relation forward is allowed, but also a split
among the courts that permit relation forward regarding whether that result is based
on an interpretation of Rule 4(a)(2) or is instead based on earlier case law. An
amendment resolving the split would also face the difficulty of dealing with that
underlying question. Plus, the problem is in considerable measure one of the parties’
own making: one party files a premature notice of appeal and the other party does
nothing about it but continues to litigate the case in the district court.

The Advisory Committee also considered the possibility of (1) limiting Rule
4(a)(2) to its classic, core situation where an appealable decision is announced but,
before it is entered on the docket, a notice of appeal is filed, while (2) permitting a
court the discretion in other situations to allow relation forward, looking to factors
such as whether allowing relation back would prejudice the appellee, how obviously
premature the notice of appeal was, and whether the appellee did anything to put the
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appellant on notice of the problem. But this approach would override a lot of case law
and subject parties to the court’s discretion.

The Advisory Committee also looked more closely at the current rule’s different
treatment of post-trial motions in civil and criminal cases. While there may or may
not be a persuasive reason for the different treatment, there does not appear to be a
problem calling for a solution.

The Advisory Committee therefore reached the same conclusion it had reached
in the past and removed the item from its agenda.

B. Time Frame to Rule on Habeas Corpus (21-AP-F)
The Advisory Committee considered a suggestion that rules be adopted

imposing a time frame for the courts of appeals to decide habeas matters. The
Committee agreed to remove the item from the agenda.
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Appendix

PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE!

Rule 32. Form of Briefs, Appendices, and Other
Papers

* ok ok Kk
(g) Certificate of Compliance.

(1) Briefs and Papers That Require a

Certificate. A brief submitted under Rules

28.1(e)(2), 29(b)(4), or 32(a)(7)(B)—and a

paper submitted under Rules 5(c)(1),

21(d)(1), 27(d)(2)(A), 27(d)(2)(C),

35} 2HA); or 46(b)H 40(d)(3)(A)—must

include a certificate by the attorney, or an

unrepresented party, that the document

complies with the type-volume limitation.

The person preparing the certificate may rely

! New material is underlined in red; matter to be omitted
is lined through.
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15 on the word or line count of the word-
16 processing system used to prepare the
17 document. The certificate must state the
18 number of words—or the number of lines of
19 monospaced type—in the document.

20 (2) Acceptable Form. Form 6 in the Appendix
21 of Forms meets the requirements for a
22 certificate of compliance.

23 Committee Note

24 Changes to subdivision (g) reflect the consolidation

25 of Rules 35 and 40.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF APPELLATE PROCEDURE!

Rule 35. En Bane Determination
(Transferred to Rule 40.)

) When Heari Rehearine_En Bane Mav_B
Vrdered. it of the cireuit fud l .

! New material is underlined in red; matter to be omitted
is lined through.
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15 (b)— Petition for Heari Rehearine E

16 Bane-A-party-may petitionfora-hearingor
17 rchearing cn banc.

18 (1y  The petition must begin with a
19 statement that cither:

20 A | L deeisi %
o1 o deeisi ¢ the United
22 States—Supreme—Counrt—or—of
23 the court to which the petition
24 o add I (with-citati

25 the conflicting case or cases)
26 and consideration by the full
27 court is therefore necessary to
28 seeure——and—maintain
29 uniformity —of the court’s
30 deeistons;-or

31 (B)—theproceeding—involves—one
32 or——more——questions—eof
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33 exeeptionaltmpoertance—each
34 ot which must be concisely
35 stated:tor-exampleapetition
36 may-assertthata—proceeding
37 presents  a  question of
38 onal i e
39 ool . hich ]
40 | decisi % ”
41 | horitative_decisi c
42 other United-States—Courts—of
43 Appeals that have addressed
44 the-issue:

45 (2)  Except by the court’s permission:
46 A)—~a—petition—for—an—en—bane
47 hearing-orrehearing produced
48 using—a—ecomputer—must—neot
49 execed-3;900-wordsand
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50 (B)—ahandwritien—or—typewritien
51 petition-for an-enbanchearing
52 orrehearing must-not-exceed
53 H5-pages:

5 e fiemite

55 35(b)2), if a party files both a
s ot .

5 L . ’

58 arc constdered a single document
59 ceven if they are filed separately.
‘0 e .

61 locatrule-

62 () Ti for_ Petiti for_ Heari

63 RehearingEn—Bane- A petition—that—an
" L be heard initiall | befiled
65 by-the-date-when-the-appeHee’s briefis-due-
66 o f beati | |
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Committee Note

For the convenience of parties and counsel, the
amendment addresses panel rehearing and rehearing en banc
together in a single rule, consolidating what had been
separate, overlapping, and duplicative provisions of Rule 35
(hearing and rehearing en banc) and Rule 40 (panel
rehearing). The contents of Rule 35 are transferred to Rule
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87 40, which is expanded to address both panel rehearing and
88  en banc determination.
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—

Rule 40. Petition—for—Panel-Rehearing; En Banc

2 Determination

3 (a) i ile; ; 3

4 Courtif Granted: A Party’s Options. A party may
5 seek rehearing of a decision through a petition for
6 panel rehearing, a petition for rehearing en banc, or
7 both. Unless a local rule provides otherwise, a party
8 seeking both forms of rehearing must file the
9 petitions as a single document. Panel rehearing is the
10 ordinary means of reconsidering a panel decision;
11 rehearing en banc is not favored.
12 T
13 extended-by-order-ordocalrulea-petitionfor
14 A

! New material is underlined in red; matter to be omitted
is lined through.
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s i . . il ,
16 R EReE
17 l » be filed | i
18 45 days-after-entry-of judgment if one-of the
19 parties-is:

20 (A)  the United States:

21 B)——=aUnited-States-ageney:

22 (€)—a United-States—officer—or-employee
23 sued-in-an-official capacity:-of

24 (D)—a—current—orformer—United—States
25 officer—or—employee—sued—in—an
26 o dividual o

. . L :

’8 ik duti ; I he United
29 States™— behalf —inecluding—all
30 : i wehich the United S

31 represents-that person-when-the court
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32 of—appeals’judgment—is—entered—or
33 files-the-petition-for that-person:
34 (2)—Contents- The—petition—must—state—with
35 partieularity-each-pointoflaw-or fact that the
36 petitioner-believes-the—court-has-overlooked
37 ermisapprehended-and-mustargue-ia-support
38 of —the—petition—Oral —argument—is—not
39 permitted:

40 (3)—Response-Unless—the—court—requests;,—o
il ot | rehonring. i
" tted—_Ordinarily_rehearing witl ot
43 granted-in-the-absence-of such-arequestia
44 response—is—requested;—the—requirements—of
45 Rule-40(b)-apply-to-theresponse-

46 ()—Action-by-the CourtIf a petitionfor panel
47 rehearing is-granted; the court- may do-any-of
48 the following:
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49 A—make—atinal-dispesition—of-the—ease
50 without rcargument:

51 e
52 reargument or resubmission: or

53 (C)y  issuc any other appropriate order.

54 (b) Form-of Petition;ength- Content of a Petition.
55 The petition must comply in form with Rule 32,
56 Copics must be served and filed as Rule 31
57 preseribes—Exeeptby-thecourt's-permission:

” 1) ion f L reheati lnced usi
59 a computer must not exeeed 3,900 words: and
60 Petition for Panel Rehearing. A petition for
61 panel rehearing must:

62 (A)  state with particularity each point of
63 law or fact that the petitioner believes
64 the court has overlooked or
65 misapprehended; and

66 (B) argue in support of the petition.
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2)

handwsi . o &
panel rehearing must not exceed 15 pages.

Petition for Rehearing En Banc. A petition

for rehearing en banc must begin with a

statement that:

(A) the panel decision conflicts with a

decision of the court to which the

petition is addressed (with citation to

the conflicting case or cases) and the

full court’s consideration is therefore

necessary to secure and maintain

uniformity of the court’s decisions:

(B) the panel decision conflicts with a

decision of the United States Supreme

Court (with citation to the conflicting

case or cases);

(©) the panel decision conflicts with an

authoritative decision of another
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(©)
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United States courts of appeals (with

citation to the conflicting case: or

(D) the proceeding involves one or more

questions of exceptional importance,

each concisely stated.

When Rehearing En Banc May Be Ordered. On

(d)

their own or in response to a party’s petition, a

majority of the circuit judges who are in regular

active service and who are not disqualified may order

that an appeal or other proceeding be reheard en

banc. Unless a judge calls for a vote, a vote need not

be taken to determine whether the case will be so

reheard. Ordinarily, rehearing en banc will be

ordered only if one of the criteria in

Rule 40(b)(2)(A)—(D) is met.

Time to File; Form: Length: Response; Oral

Argument.
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(1)

Time. Unless the time is shortened or

extended by order or local rule, a

petition for panel rehearing or

rehearing en banc may be filed within

14 days after judement is entered—

or, if the panel later amends its

decision (on rehearing or otherwise),

within 14 days after the amended

decision is entered. But in a civil case,

unless an order shortens or extends

the time, the petition may be filed by

any party within 45 days after entry of

judgment or of an amended decision

if one of the parties is:

(A) the United States:

(B) a United States agency;
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(2)

FEDERAL RULES OF APPELLATE PROCEDURE

©)

a United States officer or

(D)

employee sued in an official

capacity; or

a current or former United

States officer or employee

sued in an individual capacity

for an act or omission

occurring in connection with

duties performed on the

United  States’ behalf—

including all instances in

which the United States

represents that person when

the court of appeals’ judgment

1s entered or files that person’s

petition.

Form of the Petition. The petition

must comply in form with Rule 32.
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(3)

Copies must be filed and served as

Rule 31 prescribes, except that the

number of filed copies may be

prescribed by local rule or altered by

order in a particular case.

Length. Unless the court or a local

4)

rule allows otherwise, the petition (or

a single document containing a

petition for panel rehearing and a

petition for rehearing en banc) must

not exceed:

(A) 3.900 words if produced using

a computer; or

(B) 15 pages if handwritten or

typewritten.

Response. Unless the court so

requests, no response to the petition is

permitted. Ordinarily, the petition
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will not be granted without such a

request. If a response is requested, the

requirements of Rule 40(d)(2)-(3)

apply to the response.

(5) Oral Argument. Oral argument on

whether to grant the petition is not

permitted.

(e) If a Petition is Granted. If a petition for
panel rehearing or rehearing en banc is
granted, the court may:

1) dispose of the case without further
briefing or argument;
2) order additional briefing or argument;
or
3) issue any other appropriate order.
(4] Panel’s Authority After a Petition for

Rehearing En Banc. The filing of a petition

for rehearing en banc does not limit the
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panel’s authority to take action described in

Rule 40(e).

(2) Initial Hearing En Banc. On its own or in

response to a party’s petition, a court may

hear an appeal or other proceeding initially en

banc. A party’s petition must be filed no later

than the date when its principal brief is due.

The provisions of Rule 40(b)(2), (c¢), and

(d)(2)-(5) apply to an initial hearing en banc.

But initial hearing en banc is not favored and

ordinarily will not be ordered.

Committee Note

For the convenience of parties and counsel, the
amendment addresses panel rehearing and rehearing en banc
together in a single rule, consolidating what had been
separate, overlapping, and duplicative provisions of Rule 35
(hearing and rehearing en banc) and Rule 40 (panel
rehearing). The contents of Rule 35 are transferred to Rule
40, which is expanded to address both panel rehearing and
en banc determination.

Subdivision (a). The amendment makes clear that
parties may seek panel rehearing, rehearing en banc, or both.
It emphasizes that rehearing en banc is not favored and that
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rehearing by the panel is the ordinary means of reconsidering
a panel decision. This description of panel rehearing is by no
means designed to encourage petitions for panel rehearing or
to suggest that they should in any way be routine, but merely
to stress the extraordinary nature of rehearing en banc.
Furthermore, the amendment’s discussion of rehearing
petitions is not intended to diminish the court’s existing
power to order rehearing sua sponte, without any petition
having been filed. The amendment also preserves a party’s
ability to seek both forms of rehearing, requiring that both
petitions be filed as a single document, but preserving the
court’s power (previously found in Rule 35(b)(3)) to provide
otherwise by local rule.

Subdivision (b). Panel rehearing and rehearing en
banc are designed to deal with different circumstances. The
amendment clarifies the distinction by contrasting the
required content of a petition for panel rehearing (preserved
from Rule 40(a)(2)) with that of a petition for rehearing en
banc (preserved from Rule 35(b)(1)).

Subdivision (c¢). The amendment preserves the
existing criteria and voting protocols for ordering rehearing
en banc, including that no vote need be taken unless a judge
calls for a vote (previously found in Rule 35(a) and (f)).

Subdivision (d). The amendment establishes
uniform time, form, and length requirements for petitions for
panel rehearing and rehearing en banc, as well as uniform
provisions for responses to the petition and oral argument.

Time. The amended Rule 40(d)(1) preserves the
existing time limit, after the initial entry of judgment, for
filing a petition for panel rehearing (previously found in
Rule 40(a)(1)) or a petition for rehearing en banc (previously
found in Rule 35(c)). It adds new language extending the
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same time limit to a petition filed after a panel amends its
decision, on rehearing or otherwise.

Form. The amended Rule 40(d)(2) preserves the
existing form, service, and filing requirements for a petition
for panel rehearing (previously found in Rule 40(b)), and it
extends these same requirements to a petition for rehearing
en banc. The amended rule also preserves the court’s
existing power (previously found in Rule 35(d)) to determine
the required number of copies of a petition for rehearing en
banc by local rule or by order in a particular case, and it
extends this power to petitions for panel rehearing.

Length. The amended Rule 40(d)(3) preserves the
existing length requirements for a petition for panel
rehearing (previously found in Rule 40(b)) and for a petition
for rehearing en banc (previously found in Rule 35(b)(2)). It
also preserves the court’s power (previously found in Rule
35(b)(3)) to provide by local rule for other length limits on
combined petitions filed as a single document, and it extends
this authority to petitions generally.

Response. The amended Rule 40(d)(4) preserves the
existing requirements for a response to a petition for panel
rehearing (previously found in Rule 40(a)(3)) or to a petition
for rehearing en banc (previously found in Rule 35(e)).
Unsolicited responses to rehearing petitions remain
prohibited, and the length and form requirements for
petitions and responses remain identical. The amended rule
also extends to rehearing en banc the existing statement
(previously found in Rule 40(a)(3)) that a petition for panel
rehearing will ordinarily not be granted without a request for
a response. The use of the word “ordinarily” recognizes that
there may be circumstances where the need for rehearing is
sufficiently clear to the court that no response is needed. But
before granting rehearing without requesting a response, the
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court should consider that a response might raise points
relevant to whether rehearing is warranted or appropriate
that could otherwise be overlooked. For example, a
responding party may point out that an argument raised in a
rehearing petition had been waived or forfeited, or it might
point to other relevant aspects of the record that had not
previously been brought specifically to the court’s attention.

Oral argument. The amended Rule 40(d)(5) extends
to rehearing en banc the existing prohibition (previously
found in Rule 40(a)(2)) on oral argument on whether to grant
a petition for panel rehearing.

Subdivision (e). The amendment clarifies the
existing provisions empowering a court to act after granting
a petition for panel rehearing (previously found in Rule
40(a)(4)), extending these provisions to rehearing en banc as
well. The amended language alerts counsel that, if a petition
is granted, the court might call for additional briefing or
argument, or it might decide the case without additional
briefing or argument. Cf. Supreme Court Rule 16.1 (advising
counsel that an order disposing of a petition for certiorari
“may be a summary disposition on the merits”).

Subdivision (f). The amendment adds a new
provision concerning the authority of a panel to act while a
petition for rehearing en banc is pending.

Sometimes, a panel may conclude that it can fix the
problem identified in a petition for rehearing en banc by, for
example, amending its decision. The amendment makes
clear that the panel is free to do so, and that the filing of a
petition for rehearing en banc does not limit the panel’s
authority.
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290 A party, however, may not agree that the panel’s
291  action has fixed the problem, or a party may think that the
292 panel has created a new problem. If the panel amends its
293  decision while a petition for rehearing en banc is pending,
294 the en banc petition remains pending until its disposition by
295  the court, and the amended Rule 40(d)(1) specifies the time
296  during which a new rehearing petition may be filed from the
297  amended decision. In some cases, however, there may be
298  reasons not to allow further delay. In such cases, the court
299  might shorten the time for filing a new petition under the
300 amended Rule 40(d)(1), or it might shorten the time for
301 issuance of the mandate or might order the immediate
302  issuance of the mandate under Rule 41. In addition, in some
303  cases, it may be clear that any additional petition for panel
304  rehearing would be futile and would serve only to delay the
305  proceedings. In such cases, the court might use Rule 2 to
306  suspend the ability to file a new petition for panel rehearing.
307  Before doing so, however, the court ought to consider the
308  difficulty of predicting what a party filing a new petition
309  might say.

310 Subdivision (g). The amended Rule 40 largely
311  preserves the existing requirements concerning the rarely
312 invoked initial hearing en banc (previously found in Rule
313 35). The time for filing a petition for initial hearing en banc
314  (previously found in Rule 35(c)) is shortened, for an
315  appellant, to the time for filing its principal brief. The other
316  requirements and voting protocols, which were identical as
317 to hearing and rehearing en banc, are incorporated by
318  reference. The amendment adds new language to remind
319  parties that initial hearing en banc is not favored and
320  ordinarily will not be ordered.
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Length Limits Stated in the

Federal Rules of Appellate Procedure

k) %k %k

Rehearing
and en banc
filings

40(d)(3)

* Petition for initial hearing en
banc

* Petition for panel rehearing;
petition for rehearing en banc

* Response if requested by the
court

3,900

15

Not
applicable
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Minutes of the Fall 2021 Meeting of the
Advisory Committee on the Appellate Rules
October 7, 2021
Via Microsoft Teams

Judge Jay Bybee, Chair, Advisory Committee on the Appellate Rules, called
the meeting of the Advisory Committee on the Appellate Rules to order on
Wednesday, October 7, 2021, at 10:00 a.m. EDT. The meeting was conducted
remotely, using Microsoft Teams.

In addition to Judge Bybee, the following members of the Advisory Committee
on the Appellate Rules were present: Justice Leondra R. Kruger, Judge Carl J.
Nichols, Professor Stephen E. Sachs, Danielle Spinelli, Judge Paul J. Watford, Judge
Richard C. Wesley, and Lisa Wright. Acting Solicitor General Brian H. Fletcher was
represented by H. Thomas Byron III, Senior Appellate Counsel, Department of
Justice.

Also present were: Judge John D. Bates, Chair, Standing Committee on the
Rules of Practice and Procedure; Judge Frank Hull, Member, Standing Committee
on the Rules of Practice and Procedure, and Liaison to the Advisory Committee on
the Appellate Rules; Molly Dwyer, Clerk of Court Representative, Advisory
Committee on the Appellate Rules; Bridget M. Healy, Acting Chief Counsel, Rules
Committee Staff (RCS); Scott Myers, Counsel, RCS; Julie Wilson, Counsel, RCS;
Brittany Bunting, Administrative Analyst, RCS; Shelly Cox, Management Analyst,
RCS; Burton DeWitt, Rules Law Clerk, RCS; Marie Leary, Senior Research Associate,
Federal dJudicial Center; Professor Edward A. Hartnett, Reporter, Advisory
Committee on the Appellate Rules; Professor Catherine T. Struve, Reporter, Standing
Committee on the Rules of Practice and Procedure; and Professor Daniel R.
Coquillette, Consultant, Standing Committee on the Rules of Practice and Procedure.

1. Introduction

Judge Bybee opened the meeting and welcomed guests and observers. He
welcomed two new members of the Committee, Judge Carl J. Nichols who is replacing
Judge Stephen Murphy, and Justice Leondra Kruger who is replacing Justice Judith
French. He thanked Judge Murphy and Justice French for their service. He also
thanked those who put everything together for the meeting.

1
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I1. Report on Meeting of the Standing Committee

The draft minutes of the January Standing Committee meeting are in the
agenda book, along with the report of the Standing Committee to the Judicial
Conference.

III. Approval of the Minutes

The draft minutes of the April 7, 2021, Advisory Committee meeting were
approved.

IV. Discussion of Matter Published for Public Comment
Proposed Amendments to Rules 2 and 4—CARES Act

The Reporter stated that Rule 2 and Rule 4, which had been developed in close
coordination with other Advisory Committees and input from the Standing
Committee, was published for public comment. Prior to publication of the agenda
book, two comments were received and appear in the agenda book (page 123). Since
then, another comment has been received. The Reporter did not think that any the
comments warranted further discussion by the Committee. No member of the
Committee disagreed, nor did any member have anything else to add at this point.
The comment period is open until February, so the Committee can review any
additional comments at the spring meeting.

V. Discussion of Matters Before Subcommittees

A. Proposed Amendments to FRAP 35 and 40—Rehearing (18-
AP-A)

Professor Sachs presented the subcommittee’s report regarding Rules 35
(dealing with hearing and rehearing en banc) and Rule 40 (dealing with panel
rehearing). (Agenda book page 137). He noted that the Committee has been
considering amendments to these rules for some time and had sought the Standing
Committee’s permission to publish a draft for public comment, but the Standing
Committee remanded for the Committee to take a freer hand in combining and
clarifying Rules 35 and 40.

A redline of the subcommittee’s proposal is in the agenda book (page 138).
Rather than describe Rule 30 as abrogated, the proposal describes it as transferred
to Rule 40. Rule 40(a) is designed to tell a party exactly what to do, front-loading the
general requirement of filing a single document. Rule 40(b)(2) states clearly four
grounds for petitioning for rehearing en banc, and Rule 40(c) incorporates those by
reference in stating when rehearing en banc is ordinarily granted. It also reiterates
clearly that a court may act sua sponte. The time to seek initial en banc hearing is

2
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changed in Rule 40(g) to the date when a party’s principal brief is due. Corresponding
changes are made to the Committee Note.

Judge Bybee thanked Professor Sachs, noting how much time he and the
subcommittee had put into this project.

The Reporter added that Professor Struve had noticed that the reference in the
conforming amendment to Rule 32(g)(1) should be to Rule 40(d)(3)(A), not simply Rule
40(d)(3). He initially referred to the Appendix regarding length limits, but Professor
Struve and Mr. Byron clarified that the text of Rule 32—which governs certificates of
compliance—is where the conforming amendment needs to be changed.

A judge member thought that Rule 40(a) should include a reference to “both,”
not simply a reference to a petition for rehearing or a petition for rehearing en banc.
A lawyer member noted that the subcommittee had debated whether it was better to
refer to two petitions or a single petition seeking two forms of relief. The judge
member asked for more information about the nature of the problem.

Mr. Byron stated that in clarifying and combining Rule 35 and Rule 40, an
issue arose about how to talk about the situation where a party seeks both panel
rehearing and rehearing en banc. He is a little disappointed with where the
subcommittee landed. It could be done more simply if it were not for the desire to
allow for local rules providing for separate documents. His recollection is that only
the Court of Appeals for the Fifth Circuit has such a local rule, and that inquiry was
being made about its attachment to that rule.

Judge Bybee stated that he had reached out to the Chief Judge and not
received a response, which he took as standing by the existing local rule, but he will
follow up.

The judge member who has asked for more information said that he now
understood the nature of the problem, that he had not been aware of the practice in
the Fifth Circuit and did not resist adding “or both.”

A liaison member provided some background, explaining that the proposed
amendment would combine Rule 35 and 40, thereby eliminating lots of redundant
material. Her court allows petitions to be joined but receives lots of separate petitions.
She always liked including “or both,” noting that half of the cases are pro se cases.

Professor Sachs was comfortable with adding “or both,” but not “or for both.”
Consensus was reached that the first sentence of Rule 40(a) should read, “A party
may seek rehearing of a decision through a petition for panel rehearing, a petition for
rehearing en banc, or both.”

3
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A lawyer member praised the revision but asked why Rule 40(c) says that
“ordinarily” rehearing en banc will not be ordered unless one of the criteria in Rule
40(b)(2)(A)—(D) 1s met. Professor Sachs responded that it is in existing Rule 35(a) and
1s designed to reflect the court’s discretion, discretion that there is no need to restrict.
Judge Bybee added that there can be infighting in a court of appeals over whether it
1s permissible to use en banc procedures to engage in error correction; leave in
“ordinarily.” A judge member agreed.

A lawyer member noted that in some places Rule 40 refers to “the petition”
while in others it refers to “a petition.” Professor Sachs suggested that dealing with
the apparent discrepancy could be left to the style consultants. A judge member
suggested changing all instances of “the petition” to “a petition”; Professor Struve
noted that the Rules contemplate other kinds of petitions as well. Working on a
shared screen, the Reporter changed “the petition” to “a petition” in Rule 40(d)(1)(D),
(d)(4), and (d)(5), noting that he can raise the issue with the style consultants.

A judge member suggested referring to a “petition under this Rule.” Professor
Sachs responded that the Rule also governs petitions for initial hearing en banc. A
lawyer member suggested being explicit: “a petition for panel rehearing or rehearing
en banc.” A liaison member agreed that this adds clarity for the unsophisticated
lawyers and pro se litigants. Judge Bybee stated that the phrase should be the same
in 40(d) and 40 (e). The Committee agreed that both Rule 40(d) and Rule 40(e) should
use the phrase “a petition for panel rehearing or rehearing en banc.”

The Reporter noted that Rule 40(b)(2)(C) refers to a decision that has
addressed “the issue,” while Rule 40(b)(2)(D) refers to “one or more questions” of
exceptional importance and that when the style consultants had reviewed an earlier
version of this proposal, they had asked about the difference between an “issue” and
a “question.” Apologizing that he had not raised this with the subcommittee, he
suggested that the phrase “that has addressed the issue” be deleted from Rule
40(b)(2)(C). A judge member agreed, observing that for decisions to conflict they must
involve the same issue, so the phrase i1s redundant.

Judge Bybee stated that if there were no further comment, he would invite a
motion to approve the draft, with the changes made during this conversation, and
ask the Standing Committee for permission to publish the proposal for public
comment. The motion was made and approved without dissent.

B. Amicus Disclosures—FRAP 29 (21-AP-C)

Danielle Spinelli presented the report of the AMICUS subcommittee. (Agenda
book page 153). She explained that the subcommittee has been discussing possible
modifications to Rule 29’s disclosure requirements. The AMICUS Act would institute
a registration and disclosure system like the one that applies to lobbyists and apply
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to those who filed three or more amicus briefs per year. What is within our bailiwick
are the disclosure requirements of Rule 29.

The underlying concern is transparency. There may be no way to know who
exactly is speaking if an amicus is funded by a party or a single entity funds numerous
amici. The primary focus of the AMICUS Act is the Supreme Court, but this
Committee and the Standing Committee have been asked to consider the issue in the
context of the courts of appeals.

The current rule is reproduced on page 153 of the Agenda book. Subsection
(i)—which deals with authorship of an amicus brief by a party’s counsel—is not at
issue. But subsection (i1))—which deals with contributions by a party or its counsel
intended to fund an amicus brief—and subsection (iii)—which deals with such
contributions by any person other than the amicus itself, its members, or its counsel—
are at issue. Subsection (i1) gets at whether a party is really behind an amicus brief.
Subsection (ii1) gets at whether a non-party is really behind an amicus brief. It is
important to note that the existing rule already reaches funding by non-parties. The
question is whether the existing rule should be made stronger and less easy to evade.

The subcommittee report addresses the issues involving parties separately
from the issues involving non-parties.

It is possible to construe the existing requirement of disclosure regarding
contributions “intended to fund preparing or submitting the brief” so narrowly that
it covers only the printing and filing of the amicus brief. That problem is easy to fix.

A more complicated issue to deal with involves contributions that are not
earmarked for a particular brief but instead are made to the general funds of an
amicus with the tacit or implicit understanding that the amicus will advance a party’s
agenda.

The drafts in the agenda book are not even suggestions. They are thought
exercises about what could be done, if the Committee decides to do it, to make the
current rule less easily evaded.

The simpler issue can be handled by adding the word “drafting” to the second
bullet point on page 158 of the agenda book.

The draft sketches out two possible ways in which the more complicated issue
might be addressed. One way is with a rule that requires disclosure if a party has a
10% or greater ownership interest in the amicus curiae, or if a party contributed 10%
or more of the gross annual revenue of the amicus curiae during the twelve-month
period preceding the filing of the amicus brief. This is similar to, but is by no means
1dentical to, the AMICUS Act. For example, the AMICUS Act sets the level lower, at
3%. A second way would be with a standard that would call for disclosure if a party
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had sufficient ownership of or made sufficient contributions to an amicus that a
reasonable person would attribute significant influence regarding the filing or
content of the brief. The Committee might choose one, both, or neither. Either
approach would call for disclosure, if otherwise appropriate, even if the party were a
member of the amicus. Again, the purpose of these drafts is to help the Committee
think through the issues.

Issues involving non-parties are more complex, raising arguable constitutional
concerns. The subcommittee draft is designed for discussion. It essentially makes the
same kinds of changes just discussed to provisions governing non-parties.

The subcommittee seeks further direction from the Committee on how to
proceed.

Mr. Byron noted the complexity of the issues and asked whether there is a lot
of pressure to address through rulemaking what the proposed legislation is concerned
about or whether the issue is just left to the Committee’s own judgment whether it is
a good idea.

Judge Bates responded that there isn’t pressure, but the letter was addressed
to the Supreme Court and the Court, rather than doing anything with its own rules,
sent it to this process. Ultimately, the issue is perhaps for the Supreme Court, and
this Committee should not feel that it has to do something or feel constrained in
addressing the issue. Judge Bybee agreed, noting that the issues involving amici are
ones that mostly arise in the Supreme Court.

Mr. Byron asked if the subcommittee was making a recommendation, and Ms.
Spinelli answered that it was not making one. Mr. Byron thought that this was
telling; he doesn’t see a problem that needs to be addressed in the appellate rules.
Ms. Spinelli responded that the subcommittee sees legitimate concerns, and that
while amicus practice is much more significant at the Supreme Court, we have been
asked by the Supreme Court to consider the issue. We should be reluctant to say that
it 1s not a problem in the court of appeals so we are not going to do it. There are
legitimate concerns about evasion and transparency, but the solution may be too
onerous or infringe on constitutional rights. The subcommittee is teeing up these
issues for the Committee.

A judge member observed that there does not seem to be a problem in the
courts of appeals, but putting that aside, he is not troubled with a percentage rule. It
1s easy to understand, and the rules already require corporate disclosure. He would
be troubled by a standard. That would be a nightmare to police, raising all kinds of
factual issues. Ms. Spinelli noted that her preference was also for a rule over a
standard, but there was disagreement on the subcommittee so both approaches were
presented to the Committee. The judge member responded that some litigation goes
for years with the parties fighting over everything, including $500 in costs. The bar
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understands the current 10% rule regarding corporate disclosure; the right
percentage is open to debate.

The Committee took a short break. When the meeting resumed, the Reporter
reminded the Committee that it had begun to discuss rules vs. standards. Ms. Spinelli
stated that there are broader concerns to be addressed to provide guidance to the
subcommittee.

Professor Coquillette stated that, historically, the committees have favored
rules over standards. A judge member observed that a standard would lead to an
enormous amount of litigation without extensive guidance. An academic member
pointed out that a rule could be overinclusive or underinclusive. Mr. Byron stated
that he was not a huge advocate for standards, but that a standard might lead an
amicus to err on the side of disclosure. However, if it could lead to motions for
sanctions for failure to disclose, that would be problematic. A standard captures the
purpose better; he worries that a rule might not do a good job. The 10% threshold,
borrowed from Rule 26.1, serves a very different purpose.

Another judge member agreed that rules are preferable to standards. More
generally, changes are not necessary for the courts of appeals. The subcommittee
memo was helpful in distinguishing between party and non-party. He might be
interested in knowing if an amicus is a close affiliate of a party because it could affect
the weight judges give to the filing. The issue isn’t public appearances; the issue is
what weight judges give to an amicus brief. With a non-party, the concerns are way
more attenuated, as the memo puts it, whether the amicus is serving as a paid
mouthpiece for some other person. Where an amicus has a track record, judges know
how much weight to give its brief. The concern that there will be a large number of
amicus briefs giving the illusion of broad support is remote at the court of appeals.
Maybe there is no real problem calling for any change; alternatively, maybe any
amendments should be limited to parties.

Mzr. Byron noted that the concerns articulated in the Committee Notes for the
existing rule are different than those addressed by the AMICUS Act. Ms. Spinelli
agreed, adding that the current rule does reach non-parties, although the rationale
for that is harder to see. Concerns regarding parties are clearer and less problematic.

Professor Struve did not recall that there was any deep discussion of parties
vs. non-parties at the time the current rule was adopted. It was modeled on Supreme
Court Rule 37.6, which included both.

An academic member stated that the existing rule deals with the one-off case
where an amicus is acting as a sock puppet. In such a case, where someone funds one
brief, it is likely to mislead about who is speaking while unlikely to affect an amicus’
ability to function. There is a much greater worry if an amicus must reveal a non-
party who provides 10% of the funding of an amicus. CERCLA disclosures can lead
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people to decline to enter transaction. In a trade association, it may be controversial
who is paying—or not paying. There will be some chilling of amici, and the benefit to
the court is lower. For example, if the Cato Institute submits a brief, we know who
they are and learning who funds them does not tell us anything new.

Judge Bybee stated that this is largely a Supreme Court problem, but if this
Committee decline to act, then legislation might be enacted, or the Supreme Court
might act on its own so that we wind up with it anyway. It’s better if we get our first
shot at it. We have to take the constitutional question seriously, perhaps with an
internal opinion. Judge Bates added that the Supreme Court will get a crack at
anything that the rulemaking process produces.

A judge member added that in addition to the Supreme Court, the Standing
Committee will look at it. He stated that he’s not sure that there’s a constitutional
problem: the scope is limited to filing a brief in a judicial proceeding. Some kinds of
cases in the courts of appeals do draw amici, and sometimes the judges know who an
amicus is (the ACLU, the Sierra Club) but sometimes they judges have no idea who
they are. Judges don’t look to see which way the amicus wind is blowing, but industry
information and prognostications about the results of a decision can be useful.

Professor Struve noted that, pursuant to the policy of the Judicial Conference,
any memo that went to the full Committee would be part of the public record.

An academic member stated that the need for a constitutional memo should
make the Committee hesitate. Even if an amendment would not violate the
Constitution, constitutional interests counsel against getting within shouting
distance of a constitutional violation. Yes, it would be nice to know who is behind an
amicus brief, but we often don’t know who 1s behind speech. If Citizen for Goodness
and Wellness file an amicus brief, the danger caused by not knowing who they are is
lower than the danger of chilling speech by requiring disclosure.

A judge member stated that we are not talking about all donors, just those who
contribute 10% or more. If Mark Zuckerberg is giving 15% of the revenue of an amicus
in a case involving section 230 of the Communications Decency Act, that might be
worth knowing. Ms. Spinelli reminded the Committee that the existing rule already
reaches non-parties. An academic member noted that the current rule reaches one-
off amicus briefs while the Committee is considering taking a much more aggressive
stance. Rule 26.1 is limited to public companies because it is designed to facilitate
recusal. Extending disclosure to non-public companies is a vast expansion. There are
dangers from this loss of privacy that have to be compared to the benefits.

The Reporter added that while it is common for this Committee to decline to
propose an amendment if it does not see a sufficient problem in the courts of appeals,
that approach may not be appropriate in this case. The Supreme Court does not have
an Advisory Committee like this one.

8
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A liaison member stated that in her court there are frequently three or four
amici on each side, often with acronyms, leaving the judges to not know who they are.
A lot of the concern is with the public perception that judges might be influenced by
people and not know who they are. A rule would be better than a standard.

Judge Bybee stated that the discussion has been very helpful, that he did not
want to cut it off, but asked if the subcommittee had enough guidance.

Ms. Spinelli responded that the discussion was extremely helpful, and that she
is happy to hear from judges what they want to know. It seems that the Committee
is interested in taking a hard look at more disclosure regarding parties, prefers a rule
to a standard, and agrees that a constitutional analysis is needed, while some
members are interested in more disclosure regarding non-parties as well.

A lawyer member asked about the exclusion for members, noting that an
amicus can switch from calling something a donation to calling it a membership fee.
Should this membership loophole be eliminated?

Ms. Spinelli responded that if the disclosure requirements are made more
stringent it would make sense to keep the exclusion for members, noting that the
letter from Scott Harris indicated that the Supreme Court rule deliberately excluded
members in response to a concern about protecting membership lists. An academic
member said that the membership provision should not be viewed as a loophole
because an amicus is speaking for itself; the concern under the existing rule is that if
non-members are funding a particular brief, then it is not that group speaking for
itself. The exclusion of members from this provision usefully signals its purpose. He
1s concerned that if an amicus has nine members, all must be disclosed. PETA and
the Sierra Club would have to disclose which members gave more than 10%; he thinks
that the number of front groups is much lower than the number of established groups
with a donor who gives greater than 10%.

In response to a question from Judge Bates, Ms. Spinelli stated that the
subcommittee had not yet addressed issues regarding recusal but that it intends to
do so. The Reporter added that the subcommittee might conclude that the issue of
recusal is outside the Committee’s bailiwick.

Returning to the issue of excluding members from disclosure, Ms. Spinelli
indicated her inclination to continue to exclude them. The Reporter noted that there
1s some tension between expanding the disclosure requirements regarding non-
parties while keeping the membership exclusion because an amicus could change
donations into membership fees. To use the Mark Zuckerberg example, instead of
simply making a large contribution to an amicus, he could become a member of that
amicus.

A judge member stated that the devil is in the details. What is a member?
9
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An academic member flagged an additional issue: Does an amicus have to have
the capacity to sue and be sued? What kind of entity can be an amicus? As a matter
of professional responsibility, it must at least be capable of hiring and firing a lawyer.

The Committee took a lunch break and resumed at 1:45.
C. Relation Forward of Notices of Appeal—Rule 4 (20-AP-A)

Mr. Byron presented the report of the subcommittee (Agenda book page 175).
He explained that the Committee had previously decided not to recommend a
suggestion that would broadly permit premature notices of appeal to ripen upon entry
of a final judgment, fearing that such a rule would create more problems than it would
solve and invite premature notices of appeal.

At its last meeting, the subcommittee then focused on two issues.

The first issue involved a circuit split regarding relation forward of notices of
appeal taken from orders that could have been, but were not, certified under Civil
Rule 54(b). The subcommittee concluded that there is a fairly clean circuit split with
the Eighth Circuit not permitting relation forward and most others permitting it.
(The Federal Circuit is harder to classify.)

But it is not clear whether it is worth trying to resolve the circuit split. For one
thing, the problem is in considerable measure one of the parties’ own making: one
party files a premature notice of appeal and the other party does nothing about it but
continues to litigate the case in the district court. In addition, the Supreme Court
might ultimately side with the Eighth Circuit; its approach may be better reasoned
if not the better policy. Moreover, among the courts that permit relation forward,
there is another split regarding whether that result is based on an interpretation of
Rule 4(a)(2) or instead is based on earlier case law. Any amendment would also need
to deal with this underlying question. There is also an issue about the scope of the
appeal: does it reach decisions made after the notice of appeal but before final
judgment? An argument that the pending amendment to Rule 3 might be construed
to allow the scope of appeal to reach such decisions is sketched in footnote 1 of the
subcommittee report. (Agenda book page 177). It is unlikely that courts will adopt
that construction, but we can’t be certain.

One possible approach would be to limit Rule 4(a)(2) to its classic, core
situation where an appealable decision 1s announced but, before it is entered on the
docket, a notice of appeal is filed, while permitting a court the discretion in other
situations to allow relation forward, looking to factors such as whether allowing
relation back would prejudice the appellee, how obviously premature the notice of
appeal was, and whether the appellee did anything to put the appellant on notice of
the problem.

10
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The Reporter added that the subcommittee had considered a more detailed rule
but rejected that approach as too complicated. A lawyer member stated that the idea
of the approach in the subcommittee report was to capture in a rule what was being
done even though not within the plain language of the rule, thereby allowing courts
to continue existing practice.

An academic member noted that he appreciated the memo and thought it made
a good case for doing something. He did not think the Committee should wait for the
Supreme Court to resolve the conflict; it’s not the kind of problem that the Supreme
Court really has to care about. It’s perfectly appropriate for the Court as a rule maker
to write a better rule rather than act as an interpreter and shoehorn good policy into
the existing rule.

Professor Struve pointed out that this issue is a hardy perennial. About a
decade ago the Supreme Court denied a cert. petition and this Committee took up the
issue. It declined to act, in part because of the complexities in trying to address the
1ssue and in part because the circuit splits seemed too narrow. The current discussion
1s a thoughtful one, but the language in the subcommittee report would narrow the
grounds for relation forward even as to some situations that the Supreme Court has
seemed to have already endorsed (by citing lower court decisions with apparent
approval). In particular, the Court seems to have endorsed allowing relation forward
when a district court renders a decision that is not final—because contingent on a
future event—once the contingency occurs. Perhaps the Committee is now willing to
go where it previously feared to tread.

Judge Bybee observed that maybe we are brave or maybe just naive.

Professor Coquillette recalled some history: He and Judge Lee Rosenthal had
been invited to meet with several Justices and received the clear message that the
Court does not like to resolve circuit splits regarding procedure. He is not sure that
this is the best example, but in general it is appropriate for the Committee to seek to
resolve a circuit split rather than wait for the Supreme Court.

Judge Bybee pointed to the open-ended grant of discretion that would be
provided by the word “may” without any other qualifications. An academic member
noted that “may” could lead to different litigants being treated differently and offered
“good cause” as an alternative.

Mr. Byron noted that the subcommittee had not tried to resolve the merger
question discussed in footnote one of the memo. Professor Struve agreed that it would
be surprising if a court were to buy the argument suggested in that footnote. Plus, no
one is likely to rely on that argument: anyone who dug deeply enough to figure out
that argument would also have figured out that the better thing to do would be to
amend the notice of appeal.

11
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Judge Bybee asked Professor Struve for her reaction to a good cause standard.
She replied that it would override a lot of case law and subject parties to the slings
and arrows of discretion. She also noted that it would clash in spirit with the pending
amendment to Rule 3, which is designed to reduce the loss of appellate rights. There
might be pain in the transition, but litigants can adjust.

The Reporter stated that the language in the agenda book is just a sketch
designed to get the Committee’s feedback on whether something along those lines is
worth pursuing. Further refinement would be necessary to deal with the contingency
situations noted by Professor Struve as well as situations involving belated Rule 54(b)
certifications.

Mr. Byron clarified that these concerns apply not only to a “good cause”
standard but also the text as written in the subcommittee report. Perhaps it is better
to leave a lopsided circuit split than to risk unknown mischief. Ms. Dwyer stated that
pro se litigants—which are involved in half the cases—fall into this trap. The Court
of Appeals for the Ninth Circuit liberally construes pro se submissions; there are ugly
things under these rocks. The status quo is just fine.

An academic member stated that the reason for the first sentence in the
subcommittee language is to narrow existing case law as to when relation forward is
mandatory, but a court could rely on its existing case law to determine when it is
appropriate to exercise its discretion, under both the “good cause” and “may”
standard. Alternatively, a rule could spell out when relation forward is allowed,
permitting it if the other party doesn’t object and the court didn’t notice.

He also asked what happens if the district court wants to reconsider while an
appeal 1s pending. Professor Struve noted that case law allows a district court to
proceed if a party notices an appeal from a clearly non-appealable order. The Reporter
noted that the subcommittee had considered but decided against codifying that
process.

Mr. Byron stated that Rule 4(a)(2) hides some chaos, but that he is not as
worried about that as he is about making things more complex and creating more
opportunities for motion practice. Existing practice is not perfect and may be rough
justice, but an amendment is not necessary; the problem doesn’t warrant it.

Judge Bybee asked Mr. Byron and the Reporter whether the subcommittee had
enough guidance from the Committee. Both answered no.

A lawyer member stated that she was persuaded by the discussion today to not
pursue the amendment. A judge member said it was time to pull the plug. An
academic member concluded that if others aren’t interested, he will give up. Mr.
Byron favored taking it off the agenda.

12
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Mr. Byron then turned to the second issue addressed by the subcommittee,
noting that it was more straightforward (Agenda book page 179). Rule 4 treats the
need to file a new or amended notice of appeal after disposition of a motion that resets
appeal time differently in civil and criminal cases. A new or amended notice is needed
in civil cases, but not in criminal cases.

The subcommittee was not satisfied that there was a good reason for this
difference in treatment, although it considered some speculation that might be
thought to justify it. But either way of making them uniform was not great. If criminal
were aligned with civil, there would be a real risk of loss of appellate rights and claims
of ineffective assistance of counsel. So, any change would be in the other direction,
making civil like criminal. But there does not appear to be a problem calling for a
solution.

Ms. Dwyer said that she was unaware of any problem; leave it alone. An
academic member agreed.

Mr Byron moved to have the entire item removed from the agenda. There was
no objection to the motion. The matter was removed from the agenda and the
subcommittee discharged with thanks.

D. IFP Standards—Form 4 (19-AP-C; 20-AP-D)

Judge Bybee stated that the subcommittee had been waiting for the results of
a survey done by Lisa Fitzgerald. Those results have now been received and should
be very useful. The subcommittee will review them and report to the Committee.
(Agenda book page 182).

VI. Discussion of Matters Before Joint Subcommittees

The Reporter provided a brief update on the status of two matters before joint
subcommittees.

First, the joint subcommittee considering the midnight deadline for electronic
filing is continuing to gather information. (Agenda book page 185). A judge member
noted that he had received lots of calls about this saying that how late associates have
to work is none of our business.

Second, the joint subcommittee considering the final judgment rule in
consolidated actions is continuing its study. Research by the Federal Judicial Center
did not reveal significant problems, but problems may remain hidden. (Agenda book
page 187).

13
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VII. Discussion of Recent Suggestions
A. Costs on Appeal—Rule 39 (21-AP-D)

The Reporter introduced the suggestion from Dean Alan Morrison. (Agenda
book page 190). Dean Morrison brought to the Committee’s attention a then-pending
Supreme Court case that led him to believe that Rule 39 is unclear. The Supreme
Court has now decided that case and held that Rule 39 does not permit a district court
to alter a court of appeals’ allocation of the costs. City of San Antonio v. Hotels.com,
141 S.Ct. 1628 (2021).

That result seems untroubling. But while typical costs on appeal are modest,
such as the appellate docket fee and the costs of printing, Rule 39(e)(3) includes as
taxable costs the premium paid for a bond to preserve rights pending appeal,
traditionally known as a supersedeas bond. Such a bond is posted by a defendant so
that a money judgment is not enforceable pending appeal; the bond protects the
ability of a plaintiff to collect if the plaintiff prevails on appeal. The cost of securing
such a bond can be high. Under Rule 39, the district court taxes these costs because
they were incurred in the district court, but the court of appeals (not the district court)
has discretion to apportion those costs.

The Supreme Court stated that the current rules could specify more clearly the
procedure that a party should follow to bring their arguments to the court of appeals.
It suggested a motion, but there might be difficulties with a post-mandate motion.

In light of the Supreme Court’s comment about the current rules, the Reporter
suggested the appointment of a subcommittee. Another aspect that the subcommittee
might consider is that when a district court is deciding whether to approve a bond it
may be concerned with whether the bond is adequate to cover the judgment and
whether the surety can pay the bond, but it may not be concerned with the premium
paid for the bond. There may also be a question whether the premium for the bond
should be a taxable cost at all.

Judge Bybee called for volunteers and appointed a subcommittee. Judge
Nichols is the chair of the subcommittee. Judge Wesley and Mr. Byron are members.

B. Electronic Filing by Pro Se Litigants (21-AP-E)

The Reporter introduced the suggestion by Sai to permit electronic filing by
pro se litigants. (Agenda book page 213). He noted that this issue has come up
repeatedly and that the last time the Commaittee considered the issue, it decided to
await consideration by the Civil Rule Committee. It appears that the various
Committees are doing an Alphonse and Gaston routine, waiting for the others to go
first. This Committee might decide to continue to wait for Civil, might seek a joint
subcommittee or because traditionally Circuit Clerks have been more open to

14
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electronic filing by pro se litigants than District Clerks (perhaps because of the
greater number of filings in a case in a district court) this Committee might choose to
go first.

Judge Bates stated that with Bankruptcy, Civil, and now Appellate
confronting this question, he has decided to convene the reporters to discuss the way
to proceed. Professor Coquillette noted that the Committee on Court Administration
and Case Management (CACM) has a role as well. An academic member noted that
this Committee could also allow pro se electronic filing in any case where it was
permitted in the district court. Professor Struve added that each Committee has its
own issues to address. There are lots of events in bankruptcy. Some district courts
allowed pro se electronic filing because of COVID and did okay. Civil has to deal with
case initiating filings, which is not as much of an issue for Appellate. The different
committees may recommend different rules. The reporters will coordinate and
welcome feedback.

C. Time Frame to Rule on Habeas Corpus (21-AP-F)

Judge Bybee introduced Gary Peel’s suggestion that we put into the rules a
time frame for the courts of appeals to decide habeas matters. He predicted
considerable resistance if we were to attempt to do so.

A lawyer member moved to remove the item from the agenda, and this was
done without objection.

VIII. Review of Impact and Effectiveness of Recent Rule Changes

The issue we have been watching is whether courts of appeals are still
requiring proof of service despite the 2019 amendment to Rule 25(d) to no longer
require proof of service for documents that are electronically filed. Mr. Byron stated
that it still happens on occasion in various circuits, but the only one where it
continues to be a regular practice is in the Fifth Circuit. He did not ask the Committee
to take any action, noting that perhaps the best thing to do would be to bring it to the
attention of a local rules advisory committee if one exists in the Fifth Circuit. Ms.
Dwyer offered to contact her counterpart in the Fifth Circuit.

IX. New Business
No member of the Committee presented any new business.
X. Adjournment

Judge Bybee thanked the participants, stating that it is a pleasure to work
with everyone involved.

15
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The next meeting will be held on March 30, 2022. The hope is that it will be in
person. The spring meeting is traditionally in some location other than Washington
D.C.

The Committee adjourned at approximately 3:10.
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MEMORANDUM

TO: Hon. John D. Bates, Chair
Committee on Rules of Practice and Procedure

FROM: Honorable Dennis R. Dow, Chair
Advisory Committee on Bankruptcy Rules

RE: Report of the Advisory Committee on Bankruptcy Rules
DATE: December 6, 2021
L Introduction

The Advisory Committee on Bankruptcy Rules met by videoconference on September 14,
2021. The draft minutes of that meeting are attached.

At the meeting, the Advisory Committee voted to seek publication for comment of an
amendment to Rule 7001 to exclude certain demands to recover estate property from the list of
adversary proceedings. Part II of this report presents that action item.

Part III of the report presents three information items. The first concerns the Advisory

Committee’s approval of the addition of the Juneteenth holiday to the list of legal holidays in Rule
9006(a)(6). The second information item discusses the Advisory Committee’s continuing
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consideration of the use of electronic signatures by debtors and others who are not registered users
of CM/ECEF. The final item provides an update on the restyling of the Bankruptcy Rules.

I1I. Action Item

Item for Publication

The Advisory Committee recommends that an amendment to Rule 7001 (Scope of
Rules of Part VII) be published for public comment in August 2022. The text of the proposed
rule amendment appears in the appendix to this report.

As we reported at the June 2021 meeting, the Supreme Court decided in City of Chicago v.
Fulton, 141 S. Ct. 585 (2021), that a creditor’s continued retention of estate property that it
acquired prior to bankruptcy does not violate the automatic stay under § 362(a)(3). In so ruling,
the Court found that a contrary reading of § 362(a)(3) would render largely superfluous § 542(a)’s
provisions for the turnover of estate property from third parties. In a concurring opinion, Justice
Sotomayor noted that under current procedures turnover proceedings “can be quite slow” because
they must be pursued by an adversary proceeding. She addressed the importance to a chapter 13
debtor of promptly regaining possession of a seized car so that the debtor can travel to work and
continue to earn money to fund his or her plan, and she stated that “[i]t is up to the Advisory
Committee on Rules of Bankruptcy Procedure to consider amendments to the Rules that ensure
prompt resolution of debtors’ requests for turnover under § 542(a), especially where debtors’
vehicles are concerned.”

Acting on Justice Sotomayor’s comment, 45 law professors submitted a suggestion (21-
BK-B) for rule amendments that would allow turnover proceedings to be brought by motion rather
than by adversary proceeding. They offered specific language for the amendment of several rules.
The National Bankruptcy Conference submitted a suggestion (21-BK-J) that is generally
supportive of the law professors’ suggestion. The law professors suggested “an expansion beyond
chapter 13 to allow turnover actions by motion in all circumstances,” but members of the Advisory
Committee at the spring 2021 meeting expressed support for a narrower approach than was
suggested. Among the comments were those of the Department of Justice representatives, who
said that the government would be concerned with a broad rule applicable to all types of property,
including funds held by the government, especially if the government had only seven days to
respond.

Rule 7001(1) provides that, subject to a few listed exceptions, “a proceeding to recover
money or property” is an adversary proceeding, governed by the Part VII rules. Despite this
provision, it was reported that some bankruptcy courts allow turnover of money or property to be
sought by motion, rather than by the filing of a complaint initiating an adversary proceeding. The
Advisory Committee was interested in determining the content and scope of any such local rules
as part of its consideration of the appropriate scope of any amendment to Rule 7001(1).

The Subcommittee on Consumer Issues surveyed bankruptcy clerks and chapter 13 trustees
to determine the nature and extent of such local practices. The responses revealed that ten or so
districts allow turnover to be sought by motion under certain circumstances. A few have local
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rules expressly allowing such motions, while others have rules or practices that merely refer to
“turnover motions” without specifically authorizing them. In some districts turnover motions are
limited to chapter 13 cases or to specific types of property, and in some the respondent to a turnover
motion can demand that an adversary proceeding be brought.

In arriving at its recommendation to the Advisory Committee on how best to amend the
rules to allow more expeditious turnover proceedings, the Subcommittee considered the nature of
the concerns expressed by Justice Sotomayor, the concerns motivating the local court practices
that deviate from Rule 7001(1), and comments by clerks and trustees. All members agreed that
having to wait a hundred days on average to get a car needed to commute to work to earn money
to fund a chapter 13 plan is not desirable.

The Subcommittee discussed several possible limiting principles of a rule allowing
turnover to be sought by motion. They included allowing turnover by motion only in chapter 13
cases, the situation most frequently cited as giving rise to concerns. Subcommittee members,
however, thought that the need for the urgent turnover of property could exist in other types of
cases, so that it would be better to limit the proposed amendment to cases involving individual
debtors rather than just chapter 13 cases. The Subcommittee also agreed that the procedure should
be used only when turnover is sought under § 542(a)—that is, efforts to obtain “property that the
trustee may use, sell, or lease under section 363 . . . or the debtor may exempt under section 522.”
That limitation would still require adversary proceedings for the turnover of debts under § 542(b),
turnover of records by an attorney or accountant under § 542(e), and turnover of property by a
custodian under § 543.

The Subcommittee then considered whether the rule should further limit the types of
property for which turnover could be sought by motion. Several possibilities were discussed, and
the Subcommittee concluded that any such limitation should be one that is easily discernible,
because the type of procedure needed to initiate a turnover proceeding should not depend on an
uncertain factual determination. Members concluded that adoption of a motion procedure is most
appropriate for the turnover of tangible personal property.

Although the law professors suggested creating a new rule that would provide a national
procedure for turnover motions, the Subcommittee concluded that an amendment to Rule 7001 is
sufficient to implement the proposal. Rule 9014 (Contested Matters) would apply, and courts
could use their own procedures for motion practice. Should a particular turnover proceeding
require more detailed procedure, a court under Rule 9014(c) could order the application of the full
range of Part VII rules.

After discussion, the Advisory Committee accepted the Subcommittee’s recommendation
that an amendment to Rule 7001(1)—creating an exception for “a proceeding by an individual
debtor to recover tangible personal property under § 542(a)”—be approved for publication.

III. Information Items
Information Item 1. Rule 9006(a)(6) (Legal Holidays). In response to the enactment

of the Juneteenth National Independence Day Act, P.L. 117-17 (2021), the Advisory Committee
approved an amendment to Rule 9006(a)(6)(A) to insert the words “Juneteenth National
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Independence Day,” immediately following the words “Memorial Day.” It will recommend at the
June 2022 meeting that the Standing Committee approve the amendment without publication.

Information Item 2. Electronic signatures.

At the fall meeting, the Advisory Committee continued its consideration of the suggestion
(20-BK-E) by the Committee on Court Administration and Case Management (“CACM”)
regarding the use of electronic signatures in bankruptcy cases by individuals who do not have a
CM/ECF account.! It also considered two additional suggestions by Sai (21-BK-H and 21-BK-I)
that have been folded into the consideration of the CACM suggestion. In a suggestion specific to
the Bankruptcy Rules Committee, Sai argued that pro se litigants should not be subject to any more
rigorous security requirements for electronic signatures than CM/ECF imposes on its registered
users.

The Advisory Committee is still in the fact-finding stage of its consideration of the
suggestions. Representatives to the Committee from the Department of Justice have been engaged
in internal discussions about the Department’s views on the issues raised by the suggestions and
whether those views have changed since 2014, when it opposed a proposed amendment to Rule
5005(a) that would have allowed the use of debtors’ scanned signatures without the retention of
the documents bearing the original, “wet” signatures. Meanwhile, Ken Lee of the Federal Judicial
Center has collected information about local bankruptcy and district court practices regarding
electronic signatures and requirements for retaining wet signatures, both during “normal times”
and during the COVID-19 pandemic. His research shows that most bankruptcy courts require
debtors’ attorneys to retain in paper format clients’ wet signatures on documents filed
electronically, although some courts are now allowing the signatures to be retained in electronic
format. He reported that in response to the pandemic 69 bankruptcy courts (73%) had some
suspension of wet signature requirement, most frequently by temporarily allowing attorneys to file
either without or before obtaining wet signatures.

The Bankruptcy Rules now generally require electronic filing by represented entities and
authorize local rules to allow electronic filing by unrepresented individuals. Documents that are
filed electronically and must be signed by debtors or others without CM/ECF privileges will of
necessity bear electronic signatures. They may be in the form of typed signatures, /s/, or images
of written signatures, but none is currently deemed to constitute the person’s signature for rules’
purposes. The issue the Advisory Committee has been considering, therefore, is whether the rules
should be amended to allow the electronic signature of someone without a CM/ECF account to
constitute a valid signature and, if so, under what circumstances.

The current local procedure of requiring the retention of the wet signature of a represented
party has the drawback of making the attorney the custodian of potential evidence against the
client—a situation that may not be ideal for either prosecutors or debtors’ attorneys. If a rule were
instead to permit the electronic filing of documents with signatures in a form that was deemed to

! Because in bankruptcy cases the issue most frequently arises with respect to debtors’ signatures on
electronically filed documents, this report generally refers to “debtors,” but any proposed rule would
likely apply as well to others who sign documents but do not have CM/ECF accounts.
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constitute a valid signature, a requirement for retention of wet signatures by debtors’ attorneys
would be unnecessary. The Advisory Committee’s 2013 proposal—which would have required
the filing of a scanned signature page along with an electronically filed document—was an attempt
at this type of solution. In proposing the amendment, the Advisory Committee was unaware,
however, of the FBI’s position that it would not provide conclusive expert testimony on
handwriting analysis without a wet signature.

A solution that provides for an acceptable electronic signature on the document that is filed
by an attorney—rather than a retention requirement—presents a challenge in the bankruptcy
context. Most bankruptcy lawyers use commercial software for the creation and filing of forms
that debtors must sign, such as the petition and schedules. Such software incorporating acceptable
e-signature technology may not currently exist, and a rule that requires the development and
purchase of new software is not desirable.

Because of the software issue, the Advisory Committee’s discussion focused on requiring
authorization of the use of a represented debtor’s electronic signature to be retained, rather than on
the use of technology that would allow an electronically filed document bearing a debtor’s
signature to be sufficient by itself. The Technology Subcommittee presented the following
preliminary draft of an amendment to Rule 5005(a)(2)(C) for discussion:

(C)  Signing.

(1) A filing made through a person’s electronic-filing account and
authorized by that the person whose signature appears on the
document, together with that person’s name on a signature block,
constitutes the person’s signature.

(ii) A filing under (i) is authorized by a person other than the account
holder if—prior to filing—the account holder receives the document
with the person’s actual signature affixed or the person’s signature
affixed through a commercially available electronic signing
technology that maintains an audit trail and other security features
to ascertain the authentic identity of the signer. The account holder
must retain the signed document for x years from the case’s closing.

Discussion of the proposal brought up several questions and concerns. Among the issues
raised were how the proposed rule would apply to documents, such as stipulations, that are filed
by one attorney but bear the signature of other attorneys; how it would apply if a CM/ECF account
includes several subaccounts; and whether there is really a perception among attorneys that the
retention of wet signatures presents a problem that needs solving. Some also noted that retention
requirements are imposed by rules of professional responsibility and may not be appropriate for a
national rule.

The Advisory Committee concluded that the question of electronic signatures of pro se
debtors presents different issues and should be considered separately. If a local rule allows pro se
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debtors to file electronically through CM/ECF, they are covered by Rule 5005(a)(2)(C), and their
electronic signature would be treated the same as an attorney with a CM/ECF account. Some
Advisory Committee members thought that expansion of pro se litigants’ rights to have CM/ECF
accounts—either on a full or limited basis—would be appropriate. We understand that an inter-
committee group will be considering whether national rules should be proposed that presumptively
permit pro se litigants to file electronically, so the Advisory Committee’s consideration of
electronic signatures will be greatly affected by the outcome of those deliberations.

Information Item 3. Restyling.

Parts III-VI of the restyled Federal Rules of Bankruptcy Procedure have been published
for comment. The Advisory Committee will be reviewing the comments at its spring 2022
meeting.

During its fall 2021 meetings, the Restyling Subcommittee completed its initial review of
the restyled Part VIII. It also began its initial review of Part IX. Meetings will continue until the
Subcommittee and style consultants have agreed on draft amendments. The Subcommittee expects
to present Parts VII, VIII, and IX—the final sections of the rules—to the Advisory Committee at
its spring 2022 meeting for approval and submission to the Standing Committee for publication.
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Appendix

PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF BANKRUPTCY PROCEDURE!

For Publication for Public Comment

1  Rule 7001. Types of Adversary Proceedings?

2 An adversary proceeding is governed by the rules in this

3 Part VIL The following are adversary proceedings:

4 (a) a proceeding to recover money or property—
5 except a proceeding to compel the debtor to
6 deliver property to the trustee, a proceeding
7 by an individual debtor to recover tangible
8 personal property under § 542(a), or a
9 proceeding  under  § 554(b), § 725,

10 Rule 2017, or Rule 6002;

11 * ok ok Kk

' New material is underlined in red; matter to be omitted
is lined through.

? The changes indicated are to Rule 7001 as currently
proposed for restyling.
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Committee Note

Paragraph (a) is amended to create an exception for
certain turnover proceedings under § 542(a) of the Code. An
individual debtor may need to obtain the prompt return from
a third party of tangible personal property—such as an
automobile or tools of the trade—in order to produce income
to fund a plan or to regain the use of property that may be
exempted. As noted by Justice Sotomayor in her
concurrence in City of Chicago v. Fulton, 141 S. Ct. 585,
592-95 (2021), the more formal procedures applicable to
adversary proceedings can be too time-consuming in such a
situation. Instead, the debtor can now proceed by motion to
require turnover of such property under § 542(a), and the
procedures of Rule 9014 will apply. In an appropriate case,
however, Rule 9014(c) allows the court to order that
additional provisions of Part VII of the rules will apply to
the matter.
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Draft — Dec. 8, 2021

ADVISORY COMMITTEE ON BANKRUPTCY RULES
Meeting of September 14, 2021
Remotely by Conference Call and Microsoft Teams

The following members attended the meeting:

Circuit Judge Thomas L. Ambro
Bankruptcy Judge Rebecca Buehler Connelly
Circuit Judge Bernice Bouie Donald

David A. Hubbert, Esq.

Bankruptcy Judge Benjamin A. Kahn
District Judge Marcia S. Krieger
Bankruptcy Judge Catherine Peek McEwen
Debra L. Miller, Esq.

District Judge J. Paul Oetken

Jeremy L. Retherford, Esq.

Damian S. Schaible, Esq. (by phone)

Tara Twomey, Esq.

District Judge George H. Wu

The following persons also attended the meeting:

Professor S. Elizabeth Gibson, reporter

Professor Laura B. Bartell, associate reporter

Senior District Judge John D. Bates, Chair of the Committee on Rules of Practice and Procedure
(the Standing Committee)

Professor Catherine T. Struve, reporter to the Standing Committee

Professor Daniel R. Coquillette, consultant to the Standing Committee

Ramona D. Elliott, Esq., Deputy Director/General Counsel, Executive Office for U.S. Trustees
Kenneth S. Gardner, Clerk, U.S. Bankruptcy Court for the District of Colorado

Brittany Bunting, Administrative Office

Bridget M. Healy, Esq., Administrative Office

S. Scott Myers, Esq., Administrative Office

Shelly Cox, Administrative Office

Dana Yankowitz Elliott, Administrative Office

Daniel J. Isaacs-Smith, Administrative Office

Susan Jenson, Administrative Office

Burton DeWitt, Rules Law Clerk

Molly T. Johnson, Federal Judicial Center
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S. Kenneth Lee, Esq., Federal Judicial Center

Carly E. Griffin, Federal Judicial Center

Nancy Whaley, National Association of Chapter 13 Trustees

Jakub Madej, Research Assistant to Professor Robert Schiller, Yale University
John Hawkinson, freelance journalist

Discussion Agenda
1. Greetings and Introductions

Judge Dennis Dow, chair of the Advisory Committee, was unable to attend the meeting
because of a family medical emergency, so Scott Myers welcomed the group and thanked them
for joining this meeting. He asked everyone to keep microphones muted unless that person is
talking. Motions will be passed if there are no objections. Otherwise, members will use the raise
hand function for voting and discussions. He introduced new member Judge Benjamin Kahn.

2. Approval of Minutes of Remote Meeting Held on April 8, 2021

The minutes were approved by motion and vote after one correction to move David
Hubbert’s name to the list of committee members.

3. Oral Reports on Meetings of Other Committees
(A)  June 22, 2021 Standing Committee Meeting
Professor Bartell gave the report.

(1) Joint Committee Business

(a) Emergency Rules. Section 15002(b)(6) of the Coronavirus Aid, Relief, and
Economic Security Act (“CARES Act”), Pub. L. 116-136, required that “the Judicial
Conference of the United States and the Supreme Court of the United States shall consider rule
amendments under chapter 131 of title 28, United States Code (commonly known as the “Rules
Enabling Act”), that address emergency measures that may be taken by the Federal courts when
the President declares a national emergency under the National Emergencies Act (50 U.S.C.
1601 et seq.).” Each of the Advisory Committees for the Civil, Criminal, Appellate and
Bankruptcy Rules presented to the Standing Committee its version of an emergency rule.
Professor Dan Capra provided a side-by-side comparison of the rules and discussed the
outstanding differences between them. The Standing Committee approved the proposed rules for
publication.
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(2) Bankruptcy Rules Committee Business
The Standing Committee recommended for final approval:

(1) restyled versions of the 1000 rules series (Part -Commencing a Bankruptcy Case; The
Petition and Order for Relief) and 2000 rules series (Part II-Officers and Administration;
Notices; Meetings; Examinations; Elections and Appointments; Final Report; Compensation);

(2) rules to replace the interim rules issued to implement the Small Business Reorganization Act:
Rules 1007 (Lists, Schedules, Statements, and Other Documents; Time Limits), 1020 (Chapter
11 Reorganization Case for Small Business Debtors), 2009 (Trustees for Estates When Joint
Administration Ordered), 2012 (Substitution of Trustee or Successor Trustee; Accounting), 2015
(Duty to Keep Records, Make Reports, and Give Notice of Case or Change of Status), 3010
(Small Dividends and Payments in Cases Under Chapter 7, Subchapter V of Chapter 11, Chapter
12, and Chapter 13), 3011 (Unclaimed Funds in Cases Under Chapter 7, Subchapter V of
Chapter 11, Chapter 12, and Chapter 13), Rule 3014 (Election Under § 1111(b) by Secured
Creditor in Chapter 9 Municipality or Chapter 11 Reorganization Case), 3016 (Filing of Plan and
Disclosure Statement in a Chapter 9 Municipality or Chapter 11 Reorganization Case), Rule
3017.1 (Court Consideration of Disclosure Statement in a Small Business Case or in a Case
Under Subchapter V of Chapter 11), new Rule 3017.2 (Fixing of Dates by the Court in
Subchapter V Cases in Which There Is No Disclosure Statement), Rule 3018 (Acceptance or
Rejection of Plan in a Chapter 9 Municipality or a Chapter 11 Reorganization Case), and Rule
3019 (Modification of Accepted Plan in a Chapter 9 Municipality or a Chapter 11
Reorganization Case); and

(3) amendments to Rule 3002(c)(6) (Filing Proof of Claim or Interest), Rule 5005 (Filing and
Transmittal of Papers), Rule 7004 (Process; Service of Summons, Complaint), Rule 8023
(Voluntary Dismissal), and Official Form 122B (Chapter 11 Statement of Your Current Monthly
Income).

The Standing Committee also recommended for publication:
(1) restyled versions of the 3000 rules series (Part III-Claims; Plans; Distribution to Creditors
and Equity Security Holders); the 4000 rules series (Part [IV-The Debtor’s Duties and Benefits);
the 5000 rules series (Part V-Courts and Clerks); and the 6000 rules series (Part VI-Collecting
and Liquidating Property of the Estate);

(2) amendments to Rule 3002.1 (Chapter 13 Claim Secured by a Security Interest in the Debtor’s
Principal Residence); and
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(3) amendments to Official Form 101 (Voluntary Petition for Individuals Filing for Bankruptcy),
Official Form 309E1 (Notice of Chapter 11 Bankruptcy Case (for Individuals or Joint Debtors)),
and Official Form 309E2 (Notice of Chapter 11 Bankruptcy Case (for Individuals or Joint
Debtors under Subchapter V)), and Official Forms Related to Rule 3002.1 amendments: Form
410C13-1N (Trustee’s Midcase Notice of the Status of the Mortgage Claim); Form 410C13-1R
(Response to Trustee’s Midcase Notice of the Status of the Mortgage Claim); Form 410C13-10C
(Motion to Determine the Status of the Mortgage Claim (conduit)); Form 410C13-10NC (Motion
to Determine the Status of the Mortgage Claim (nonconduit)); and Form 410C13-10R (Response
to Trustee’s Motion to Determine the Status of the Mortgage Claim).

Judge Dow also provided the Standing Committee information on the status of:

(1) Interim Rule 4001(c) (Obtaining Credit) to be distributed to the courts if the Administrator of
the Small Business Administration authorizes debtors in bankruptcy to obtain certain loans under
the Small Business Act;

(2) Director’s Form 4100S (Supplemental Proof of Claim for CARES Forbearance Claim);

(3) Consideration of City of Chicago v. Fulton, 141 S. Ct. 585 (2021) and Suggestions 21-BK-B
and 21-BK-C for rule amendments that would allow turnover proceedings to be brought by
motion rather than by adversary proceeding; and

(4) Consideration of Suggestion 20-BK-E from the Committee on Court Administration and
Case Management for a rule amendment establishing minimum procedures for electronic
signatures of debtors and others.

(B)  April 7, 2021 Meeting of the Advisory Committee on Appellate Rules

Because this Committee received a report on the April 7, 2021 meeting of the Appellate
Committee at its last meeting, and the next meeting is on October 7, 2021, there was no report.

(C)  April 23, 2021 Meeting of the Advisory Committee on Civil Rules

Judge Catherine Peek McEwen provided a report on the April 23, 2021 meeting. The
meeting was conducted virtually because of the COVID-19 health emergency.

1. No Pending Amendments. There are no amendments to the Civil Rules scheduled to
become effective on December 1, 2021.
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2. Fed. R. Civ. P. 12(a)(4). The Civil Advisory Committee gave final approval to an
amendment to FRCP 12(a)(4) which expands the time from fourteen to sixty days to file a
responsive pleading after the court has denied a Rule 12 motion or postponed its disposition until
trial if the defendant is a United States officer or employee sued in an individual capacity for an
official act or omission. Civil Rule 12(a) is not applicable in bankruptcy, but Fed. R. Bankr. P.
7012(a) specifies that a responsive pleading must be served within 14 days after the court has
denied a motion or postpones its disposition until trial. There is currently no different time period
for United States actors. The Bankruptcy Advisory Committee should consider taking like action
if the Civil Advisory Committee’s amendment is adopted.

3. CARES Act — Rules Emergency. The Civil Advisory Committee approved for
publication Rule 87, the rules emergency proposal.

4. Privilege Logs and Sealing Court Records — Rules 26(b)(5)(A) and 45(e)(2). The
Discovery Subcommittee is considering proposals to amend Rules 26(b)(5)(A) and 45(¢)(2).
These rules apply in bankruptcy cases, so we will continue to monitor the Subcommittee’s
efforts.

5. Rule 9(b). The Civil Advisory Committee considered as an information item a
suggestion from Dean Spencer (William & Mary) to amend Rule 9(b). The amendment would
change the sentence that allows state of mind to be pleaded “generally” by deleting that word and
saying instead that state of mind may be pleaded “without setting forth the facts or circumstances
from which the condition may be inferred.” The goal is to undo the portion of the Supreme
Court’s Igbal decision holding that although mental state need not be alleged “with
particularity,” the allegation must still satisfy Rule 8(a) — meaning some facts must be pleaded.
Dean Spencer’s view is set out at length in a Cardozo Law Review article.

This is a question of serious interest to the Bankruptcy Advisory Committee. Rule 9(b)
comes up often in bankruptcy (adopted by reference in Fed. R. Bankr. P. 7009) because some of
the section 523(a) exceptions to discharge and some of the objections to discharge under § 727
have state of mind elements. The Bankruptcy Advisory Committee will want to watch this
proposed amendment closely and consider weighing in when the time comes.

6. Joint Civil-Appellate Subcommittee on Final Judgment Rule. The Joint Civil-
Appellate Subcommittee (aka “Hall v. Hall Subcommittee”) appointed to study the effects of the
final judgment rule for consolidated actions announced in Hall v. Hall, 138 S. Ct. 1118 (2018),
received an extensive Federal Judicial Center study of appeals in consolidated actions filed in
2015, 2016, and 2017. It subsequently began informal efforts to ask judges in the Second, Third,
Seventh, Ninth, and Eleventh Circuit Courts of Appeals about their experience with Hall v. Hall.
Only the Second Circuit has dismissed appeals based on Hall v. Hall. The Subcommittee will
meet again to consider further steps. The initial study was not useful. Consequently, the FIC’s
Emery Lee devised a different study methodology that he believed would yield better data. His
initial findings were released recently. The Subcommittee has not met to discuss them.

7. IFP Practices and Standards. The Civil Committee has received various submissions
over the past couple of years relating to the great variations in standards employed to qualify for
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in forma pauperis status as among different districts and as among judges in the same district.
The Civil Advisory Committee discussed creating a joint subcommittee or other joint study of in
forma pauperis standards, which could craft a civil rule or provide uniform and good practice
guidance on IFP standards.

“Who is poor?” in the eyes of different courts could lead to some poor people having to
pay a filing fee for some kinds of cases and some other poor people not having to pay. There are
two criteria in 28 U.S.C. § 1930(f)(1) for the filing fees to commence a bankruptcy case, one a
bright line (tied to the poverty line) and the other inexact—the debtor is “unable to pay . . . in
installments.” And there are other filing fees that are waivable by the district or bankruptcy
court under § 1930 as well as under other authority, such as appellate fees.

Judge McEwen supports the idea of a joint subcommittee or study and thinks the
Bankruptcy Advisory Committee should participate. Judge Bates suggested that the reporters for
the various committees discuss whether there is interest in creating a joint subcommittee to
consider IFP standards.

The next meeting of the Civil Advisory Committee will be a virtual meeting on October
5,2021.

(D)  June 22-23, 2021 Meeting of the Committee on the Administration of the
Bankruptcy System (the “Bankruptcy Committee”)

Judge Isicoff provided the report.

The Bankruptcy Committee met by videoconference on June 22-23, 2021. The next
meeting is December 7-8, 2021.

The Bankruptcy Committee previously made a legislative proposal on responses to
emergencies, which was withdrawn. They are now considering whether a new legislative
proposal is appropriate.

The proposed amendments to Rule 3011 on unclaimed funds are currently published for
comment, and the Bankruptcy Committee thanks the Advisory Committee for pursuing that
proposal.

The City of Chicago v. Fulton proposal is also important to the Bankruptcy Committee,
and the Bankruptcy Committee will be available to provide feedback on the proposal.

Judge Bates wants to make sure that there is coordination between any proposals by the

Bankruptcy Committee and the Advisory Committee with respect to proposals to deal with
emergency situations.
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Subcommittee Reports and Other Action Items
4. Report by the Consumer Subcommittee

(A)  Recommendation Concerning Suggestion 21-BK-G for Amendments to Rule
1007(b)(7)

Professor Bartell provided the report.

Rule 1007(b)(7) requires that, “[u]nless an approved provider has notified the court that
the debtor has completed a course in personal financial management after filing the petition, an
individual debtor in a Chapter 7 or Chapter 13 case—or in a Chapter 11 case in which
§ 1141(d)(3) applies—must file a statement that such a course has been completed (Form 423).”

Bankruptcy Judge Arthur I. Harris of the N.D. Ohio submitted Suggestion 21-BK-G, in
which he proposed that use of Official Form 423 not be required. Instead, he suggests that the
rule be amended to also allow submission to the court of the Certificate of Debtor Education that
is provided to the debtor by the provider of that course.

The Subcommittee agreed with Judge Harris that the certificate of completion issued by
the provider should be acceptable evidence of completion of the required course on personal
financial management, but recommended that the amendment go further and make that
certificate the only acceptable evidence. The Subcommittee sees no benefit in allowing debtors to
complete an Official Form in lieu of submitting the actual certificate to evidence course
completion.

Second, the Subcommittee recommended that a debtor who is not required to complete
such a course be explicitly excluded from the requirements of the rule. If the debtor has been
excused from completing the course by court order, the court order will provide adequate
evidence of that fact and submission of an Official Form seems unnecessary.

Since the draft language of the proposed amendment was circulated, Professor Struve has
pointed out that there are a number of other bankruptcy rules that refer to the “statement required
by” Rule 1007(b)(7), all of which would have to be modified if the language of Rule 1007(b)(7)
were changed to require a certificate rather than a statement. This could be avoided if the draft
language replaced the words “certificate of course completion” with “statement of course
completion” in both the text of the rule and the committee note.

There were four issues for the Advisory Committee to decide:

1. Should the certificate of compliance be permissible evidence of completion of the
financial management course?

2. Should the certificate of compliance be the only permissible evidence of
completion of the financial management course?

7

Committee on Rules of Practice & Procedure | January 4, 2022 Page 172 of 344



3. Should a debtor who is not required to complete a financial management course
be required to file something?

4. If the Advisory Committee agrees with the Subcommittee recommendation,
should the draft language replace the word “certificate” with “statement”?

On the first two issues, the Advisory Committee supported the approach adopted by the
Subcommittee. Deb Miller stated that the certificate is the best evidence of completion of the
financial management course and enables the trustee and court to ensure that there has not been a
forgery. Judge Donald asked whether anything other than the official form is currently
submitted, and whether there are people providing these courses for free. Deb Miller described
the resources for low-income debtors to get the course for free. Professor Bartell noted that the
rule currently requires submission of Official Form 423. Mr. Schaible asked whether every
provider provides a certificate to the debtor, and whether it is in a standard form. Judge Rebecca
Connelly replied that they do, and it is. Ramona Elliott said that the EOUST licenses the
providers, and a certificate is always generated with a unique bar code. The certificate numbers
can be linked to the bar codes to confirm authenticity.

As to the third issue, there was discussion about whether the form would still be needed
for those who were excused from filing the report. Various parties pointed out that the court’s
order on the motion to excuse the debtor from completing the course would already be on the
docket, so the form does not provide any additional information. The general consensus was that
it was unlikely to be needed, but the matter will be referred to the Forms Subcommittee for
consideration.

On the fourth issue, Deb Miller and Judge Kahn stated that they did not think changing
the language from certificate to statement was appropriate because the document from the
providers is clearly labeled a certificate. There was a suggestion that the language might be
changed to “statement of completion of the course in the form of a certificate of completion,” but
the suggestion generated little enthusiasm. The general consensus was that the other rules
referring to the statement required by Rule 1007(b)(7) should be amended to refer to a
“certificate.”

The Advisory Committee decided to refer this back to the Subcommittee to reconsider
the language and propose it for publication at the same time as it proposes possible amendments
to the other rules referring to Rule 1007(b)(7), and the Forms Subcommittee should consider the
continued need for Official Form 423.

(B)  Consideration of City of Chicago v. Fulton, 141 S. Ct. 585, and Suggestions 21-
BK-B, 21-BK-C, and 21-BK-J for rule amendments that would allow turnover
proceedings to be brought by motion rather than by adversary proceedings

Professor Gibson provided the report. On January 14, 2021, the Supreme Court decided
in City of Chicago v. Fulton, 141 S. Ct. 585, that a creditor’s continued retention of estate

property that it acquired prior to bankruptcy does not violate the automatic stay under
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§ 362(a)(3). The Court concluded that a contrary reading would render largely superfluous the
provisions of § 542(a) providing for turnover of property of the estate. In a concurring opinion
Justice Sotomayor noted that turnover proceedings “can be quite slow” because they must be
pursued by adversary proceedings, id. at 594, and stated that “[i]t is up to the Advisory
Committee on Rules of Bankruptcy Procedure to consider amendments to the Rules that ensure
prompt resolution of debtors’ requests for turnover under § 542(a), especially where debtors’
vehicles are concerned.” Id. at 595.

Since the decision in Fulton, the Advisory Committee received suggestion 21-BK-B from
45 law professors for rules amendments that would allow turnover proceedings to be brought by
motion rather than by adversary proceeding for all chapters and all types of property. Another
suggestion, 21-BK-C, submitted by three of those law professors proposed amended language
from that offered in the original suggestion. Since the Advisory Committee last met, the National
Bankruptcy Conference submitted suggestion 21-BK-J in support of the law professors’
suggestions, although the language in the Conference’s letter was more narrowly focused on
chapter 13 and § 542 motions.

The Advisory Committee discussed this topic at its last meeting and asked the
Subcommittee to consider the feedback it received and come back with a proposal. The Advisory
Committee tentatively expressed its view that a narrower approach than that proposed by the law
professors would be preferable.

The Subcommittee gathered information from bankruptcy clerks and from chapter 13
trustees on their practices in dealing with turnover of estate property, both before and after
Fulton. Professor Gibson described the results of that survey. After reviewing the results of this
survey, the Subcommittee considered various limiting principles for a rule allowing more
expeditious turnover proceedings, such as limiting it to chapter 13 or certain types of property or
property necessary for an effective reorganization. The Subcommittee agreed that the
amendment should extend to individual debtors, without regard to the chapter under which they
file, and to tangible personal property when turnover is sought under § 542(a). That would still
require adversary proceedings for other situations. The Subcommittee concluded that an
amendment to Rule 7001(1) would accomplish this result without creating a new rule to create a
national turnover procedure.

The Subcommittee recommended an amendment to Rule 7001(1) (which is Rule 7001(a)
in the restyled version) to add language excluding from adversary proceedings “a proceeding by
an individual debtor to recover tangible personal property under § 542(a).”

Since the proposed amendment was circulated, Professor Struve asked whether the
Advisory Committee should consider including proceedings under § 543 (turnover by
custodians). Professor Gibson said this may include agents that take possession of property to
enforce a lien. For example, a towing company taking possession of a debtor’s automobile, or a
sheriff executing on an automobile, might be deemed a custodian under § 543.

Judge Krieger asked whether the Subcommittee considered the due process implications
of changing from an adversary proceeding to a motion practice. Professor Gibson said that she
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did not see a due process concern; the third party gets notice and an opportunity to respond under
a motion practice. If the issues get more complicated, the court may incorporate other part VII
rules under Rule 9014.

Judge Kahn said creditor rights in property are dealt with by motion all the time, such as
cash collateral orders and adequate protection. Dealing with property in the jurisdiction of the
bankruptcy court has not traditionally caused due process concerns, dating back to the
summary/plenary distinction in jurisdiction under the Bankruptcy Act. He agrees with the
recommendation of the Subcommittee. He has two questions: Why not limit to chapter 13? If a
turnover order is like an injunction, is there a need to except § 542(a) from Rule 7001(7)?

Professor Gibson responded that a chapter 12 debtor or even a chapter 7 debtor may need
to get the car back quickly. And as to the second question, if the turnover is excepted in Rule
7001(1), she did not think it was needed to be expressly excluded in Rule 7001(7) as an
injunction.

Judge Connelly agreed that due process was not implicated by changing the turnover
proceeding from adversary proceeding to motion. The issues that might arise are manageable in a
motion mechanism. The service provisions applicable to adversary proceedings will apply, and
the court can apply any other part VII rules. The court can also specify the time to respond. She
saw no reason to distinguish between individuals in chapter 13 and those who file under other
chapters.

Dave Hubbert supported limiting the proposal to tangible personal property.

As to § 543, Professor Gibson suggested that perhaps it has not been a problem, and it
might be best to just publish our proposal and see if we get any comments on it. Judge Connelly
noted that the Subcommittee did not consider § 543 and the Advisory Committee should either
recommit the suggestion to the Subcommittee or publish it. Deb Miller does not want to expand
the proposal any further than necessary. Professor Struve said that she thought the proposal was
terrific and that it could be modified in the future if creditors shifted property into the hands of
custodians. Judge McEwen said that in her district § 543 actions are already by motion.

The Advisory Committee approved the proposed amendments to Rule 7001(1), and
committee note and directed that they be submitted to the Standing Committee for publication.

5. Report by the Forms Subcommittee

Professor Gibson provided the report.

The Advisory Committee received Suggestion 21-BK-K from Charles A. King, an
attorney for the City of Chicago. Mr. King practices bankruptcy law in the Northern District of
[llinois, a district that uses the national chapter 13 plan form—Official Form 113. Based on what
he considers to be inappropriate treatment of the City’s claims that were secured by statutory

liens, Mr. King suggested that a portion of Part 3.1 of the form be revised. Specifically, he
contends that the following plan statement regarding the effect of lifting the automatic stay is

10

Committee on Rules of Practice & Procedure | January 4, 2022 Page 175 of 344



contrary to the Bankruptcy Code and produces consequences that were likely unintended by the
Advisory Committee:

If relief from the automatic stay is ordered as to any item of collateral listed in this
paragraph, then, unless otherwise ordered by the court, all payments under this
paragraph as to that collateral will cease, and all secured claims based on that
collateral will no longer be treated by the plan.

The Subcommittee reviewed the history of the lift-stay provision in Part 3.1 of Form 113,
and concluded that the impact on creditors other than the creditor that sought relief from the stay
was intended by the drafters and was not inconsistent with § 1325(a)(5)(B) of the Code. The
purpose of the provision is to require secured creditors to look to the collateral (rather than the
plan) for payment of their secured claims once the stay has been lifted with respect to that
collateral. Mr. King simply disagrees with that decision.

The Subcommittee noted that only a few districts use Official Form 113 rather than their
own local form, and the provision in question is not one that Rule 3015.1 requires local forms to
include. Its impact is therefore limited. Because the provision is consistent with the Code and
seems to be operating as intended, the Subcommittee recommended that the Advisory
Committee take no further action on the suggestion. The Advisory Committee agreed to take no
action on the suggestion.

6. Report by the Technology and Cross-Border Insolvency Subcommittee
Judge Oetken and Professor Gibson presented the report.

Rule 5005 requires electronic filings, but does not deal with what counts as a valid
electronic signature for individuals who do not have a CM/ECF account. Judge Audrey Fleissig,
chair of the Committee on Court Administration and Case Management (CACM), submitted a
suggestion (20-BK-E) based on a question her committee received from Bankruptcy Judge
Vincent Zurzolo (C.D. Cal.). Judge Zurzolo inquired whether debtors and others without
CM/ECF filing privileges are permitted to electronically sign documents filed in bankruptcy
cases. Judge Fleissig noted that in 2013 CACM “requested that the Rules Committee explore
creating a national federal rule regarding electronic signatures and the retention of paper
documents containing original signatures to replace the model local rules.” That effort was
eventually abandoned, however, largely because of opposition from the Department of Justice.
Among the reasons for the DOJ’s opposition were that current procedures work fine and
scanning of signatures would be more complicated, scanned documents will require greater
electronic storage capacity, there is or soon will be superior technology that will assure the
validity of electronic signatures, and elimination of the retention requirement will make
prosecutions and civil enforcement actions for bankruptcy fraud and abuse more difficult.

Judge Fleissig’s letter was addressed to Judge David Campbell, chair of the Standing
Committee, and he referred it to the Advisory Committee. In doing so, he noted that, although
the suggestion relates specifically to bankruptcy, it is an issue that is relevant to the work of the
other rules advisory committees. He requested that the Advisory Committee take the lead in
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pursuing the issues. The matter was assigned to this Subcommittee. Subsequently two more
suggestions filed by Sai, 21-BK-H and 21-BK-I, made related points.

The Subcommittee is still in the fact-finding stage of its deliberations. Dave Hubbert and
Ramona Elliott are engaged in discussions within the Department of Justice about its views on
the issues raised by the suggestions and whether those views have changed since 2014, when
DOJ opposed a proposed amendment to Rule 5005(a) that would have allowed the use of
debtors’ scanned signatures without the retention of the documents bearing the original, “wet”
signatures. While no official position has been arrived at, there is an acknowledgment that
electronic signature technology has advanced considerably since 2014. Because the
Department’s position will likely be closely tied to the types of electronic signature products
allowed and the security features required, the Subcommittee’s exploration and understanding of
the technological aspects of electronic signatures will be important.

Ken Lee of the Federal Judicial Center gathered information on the practices of
bankruptcy and district courts with respect to requirements for the use and retention of wet
signatures of debtors and other non-attorney participants in bankruptey, civil, and criminal cases,
showing the alterations in court practices in response to the COVID-19 pandemic.

The rules now generally require electronic filing by represented entities and authorize
local rules to allow electronic filing by unrepresented individuals. Documents that are filed
electronically and must be signed by debtors will of necessity bear electronic signatures. They
may be in the form of typed signatures, /s/, or images of written signatures, but none is currently
sufficient for evidentiary purposes. The issue the Subcommittee has been considering, therefore,
is how best to require an evidentially sufficient form of a debtor’s signature that appears on an
electronically filed document.

Currently, this goal is generally achieved by the requirement in local rules that the
attorney retain the original document with the wet signature for a period of years. This method
works, although it has the drawback of making the attorney the custodian of potential evidence
against his client—a situation that in the past has caused concerns for both prosecutors and
debtors’ attorneys.

A solution that provides for an acceptable electronic signature on the document that is
filed—rather than a retention requirement—is what CACM seems to have in mind. Its suggestion
refers to “the ability of those without CM/ECF filing privileges in bankruptcy cases to
electronically sign documents that are submitted to the court.” A drawback of this approach,
however, is that it would require adequate e-signature technology in the software that many
bankruptcy lawyers use for the creation and filing of forms that debtors must sign, such as the
petition and schedules. Such software may not currently exist, and a rule that requires the
development and purchase of new software is not desirable.

Although the Subcommittee was not prepared to make a formal recommendation to the
Advisory Committee, it presented possible amendments to Rule 5005(a) that would create a
national retention requirement of either wet signatures or electronic signatures in an evidentially
acceptable form. Subdivision (a)(2)(C), governing signatures, could be amended to provide for
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persons who are not CM/ECF account holders. Such amendments could impose a national
retention period, but it also allows the retention of electronic signatures. It could further declare
that, if the requirements are met, the electronic signature that is filed constitutes the debtor’s
signature. That statement allows electronically filed documents signed by represented debtors to
comply with rules and statutes that require the debtor to sign.

As to unrepresented debtors, the Subcommittee recommended no action in response to
Sai’s suggestion to revisit the electronic filing rights of pro se debtors. But because courts are
authorized to allow pro se debtors to file electronically, an all-encompassing amendment about
electronic signatures needs to include such filers.

If a court allows pro se debtors to file electronically through CM/ECEF, they are covered
by Rule 5005(a)(2)(C), and their electronic signature would be treated the same as an attorney
with a CM/ECF account.

If a court allows pro se debtors to file by other means—such as by email or through an
eSR program—then there needs to be a method of authenticating the electronic signature. A
retention requirement is likely ineffectual in this situation. Prosecutors are unlikely to favor a
requirement that the pro se debtor retain the document with the wet signature, so unless courts
are willing to retain such documents, there would need to be a rule requiring the electronic
signature itself to be evidentially sufficient. A rule could require such a debtor to use “a signature
affixed through a commercially available electronic signing technology that maintains an audit
trail and other security features to ascertain the authentic identity of the signer.” However, based
on information that Molly Johnson provided the Subcommittee about the need for a DocuSign
license, such a requirement is probably feasible only if courts can include such technology in
their software for pro se filers because the filers will not have their own license.

Sai has suggested that pro se litigants should not have more onerous signature
requirements than CM/ECF requirements. Sai also suggests that electronic filings should be
required for all litigants whether or not represented, subject to limited exceptions. The
Subcommittee suggests that the filing requirements for pro se litigants should not be pursued
now. But the Subcommittee asked the Advisory Committee for feedback on whether the
approach with respect to represented litigants was appropriate.

Once the Subcommittee has a concrete proposal that is consistent with the Advisory
Committee’s views, it would like to seek input from outside groups. These groups would
include, among others, other rules advisory committees or their reporters; court officials; the
Department of Justice and law enforcement officials; debtors’ attorneys; IT experts; and
bankruptcy software vendors. Ken Lee from the FJC has agreed to survey some outside groups,
and the Subcommittee has discussed the possibility of seeking permission to convene a
miniconference on a proposed amendment.

Dave Hubbert reiterated that the Department of Justice does not currently have a firm
position on electronic signatures. They need to detect fraud and prove the elements in an
appropriate case. With respect to the technology, it ranges from authenticating a signature
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without verifying the identity of the signer, to something like TSA pre-check where there is in-
person verification at some point.

Professor Gibson pointed out the § 341 meeting is unique to bankruptcy where there is a
way of verifying the debtor’s signature that does not exist in other judicial proceedings.

Deb Miller asked whether this proposed rule modification affects the filing by someone
with an account where there are subaccounts, like the trustee’s office and large firms. Judge
Connelly asked whether there is any need to specify a retention period given the requirements
imposed on lawyers under state law. Tara Twomey asked how this applies to proofs of claim,
which are often filed by pro se litigants. She also asked how it applies to a document with
signatures of multiple persons that is electronically filed by one of them. Professor Gibson said
that the Subcommittee had focused mostly on debtor signatures.

Judge McEwen asked how DocuSign works. Ken Gardner explained how it works, but
noted that someone has to have a DocuSign account, like the lawyer. Professor Coquillette said
this is a complicated area and we have to avoid inconsistent regulation with state rule systems.

Judge Isicoff stated that her district requires email confirmation of signature and a
mailed-in wet signature retained by the court. Their new rule will require that the wet signature
must be retained by the lawyer or by the court (for pro se filers).

Judge Connelly said Rule 5005 already allows local courts to allow pro se litigants to file
electronically. What is the purpose in changing the rule? Is there a problem here? Professor
Gibson says that all electronically filed documents already have electronic signatures. The rule is
addressing what requirements are needed to provide evidentially valid electronic signatures.
Currently local rules are handling this issue. She suggested that perhaps a federal rule is needed
to provide uniformity.

Scott Myers pointed out that pro se filers who do not use CM/ECF accounts for filing are
not covered by the existing rule.

Judge McEwen said that her district has a local rule dealing with multiple signatures.
That same rule has a retention requirement for certain types of papers.

Ken Gardner thinks we need to make this simple. He asked why we cannot offer limited
filing access to CM/ECEF for pro se filers. He suggested that we could require that everyone have
a login that constitutes a signature. Professor Gibson asked about the represented debtor. Ken
Gardner thinks the § 341 meeting confirms the signature and that should be satisfactory
evidence. Judge McEwen said this does not work for remote § 341 meetings conducted by
telephone. Scott Myers said that a limited filing account could really help pro se debtors. Judge
Kahn likes the idea of limited filing accounts for pro se debtors. With respect to represented
debtors, he does not think the § 341 meeting solves everything because many documents are
signed after the § 341 meeting. Deb Miller said that her district requires retention of wet
signatures on everything.

14
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The Subcommittee will consider all the input from the Advisory Committee.
7. Information Items

(A)  Restyling Subcommittee

Judge Krieger and Professor Bartell provided the report. The 7000 series of restyled rules
is almost finalized for publication. The style consultants have prepared initial drafts of the 8000
and 9000 series, which will be considered by the Subcommittee at its next meetings. All three
series will be ready for approval for publication at the next Advisory Committee meeting.

Rules in the 1000-5000 series that have been amended since the restyling project began
have also been restyled by the style consultants and reviewed by the Subcommittee and are
almost finalized. The Subcommittee expects to make a recommendation to the Advisory
Committee about publication of those rules at its next meeting.
8. Future meetings

The spring 2022 meeting has been scheduled for March 31-April 1, 2022.
9. New Business

There was no new business.

10. Adjournment

The meeting was adjourned at 12:45 p.m.

15
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Proposed Consent Agenda
The Chair and Reporters proposed the following items for study and consideration prior
to the Advisory Committee’s meeting. No objections were presented, and all recommendations
were approved by acclamation at the meeting.

1. Advisory Committee.

A. Recommendation of amendment to Rule 9006(a)(6) to add “Juneteenth
Independence Day” to list of Federal holidays (Professor Bartell).

2. Business Subcommittee.

A. Recommendation of no action regarding Suggestion 21-BK-F from Judge
Catherine Peek McEwen to shorten the deadline to file schedules in Chapter 11, Subchapter V
(Professor Bartell).

16
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MEMORANDUM

TO: Hon. John D. Bates, Chair
Committee on Rules of Practice and Procedure

FROM: Hon. Robert M. Dow, Jr., Chair
Advisory Committee on Civil Rules

RE: Report of the Advisory Committee on Civil Rules

DATE: December 14, 2021

Introduction

The Civil Rules Advisory Committee met on a teleconference platform that included public
access, on October 5, 2021. Draft minutes of the meeting are attached.

Part I of this report presents one item for action at this meeting, recommending publication
of an amendment of Rule 12(a)(2) and (3) to recognize statutes that set a time to file a responsive
pleading different than the 60-day period in the present rule.

Part II of this report provides information about a proposal that will be recommended for
publication at the June meeting, recommending that Rule 6(a)(6) be amended to add “Juneteenth
National Independence Day” to the list of statutory holidays. This proposal might well be adopted
as a technical amendment, but the choice should be uniform for all the advisory committees that
make the same recommendation.
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Part II also provides information about ongoing subcommittee projects. The MDL
Subcommittee is continuing to consider possible rule amendments that would include provisions
in Rule 16(b) or Rule 26(f) addressing the court’s role in appointment and compensation of
leadership counsel and management of the MDL pretrial process, including ongoing supervision
by the court of the development and resolution of the litigation. The draft now being developed
would simply focus attention on these issues by the court and the parties without greater direction
or detail. The subcommittee has begun to receive comments from interested bar groups on the
approach presented to the Advisory Committee in October and outlined in this report. The
Discovery Subcommittee has begun to study suggestions that amendments should be made to Rule
26(b)(5)(A) on what have come to be called “privilege logs.” It will defer further consideration of
a proposal to create a new rule to address standards and procedures for sealing matters filed with
the court. A sealing project has been launched by the Administrative Office, and it seems better to
wait to receive the benefits of that project. The work of these two subcommittees is described in
parts IIA and IIB.

There is no need for further description of the work of two other subcommittees. A joint
subcommittee with the Appellate Rules Committee has explored possible amendments to address
the effects of Rule 42 consolidation in determining when a judgment becomes final for purposes
of appeal. It awaits completion of a second FJC study. Another joint subcommittee continues to
consider the time when the last day for electronic filing ends. Work to support further deliberations
continues, but it may be some time before enough information has been gathered to support
renewed deliberations.

The Advisory Committee has determined that it remains premature to begin work toward
possible rules related to third party litigation financing. Third-party funding continues to grow and
to take on new forms. The agreements that establish funding relationships vary widely, and may
not express the full reality of the actual relationships. It would be difficult even to define what
sorts of funding might be brought within the scope of a rule. And many of the questions raised
about third-party funding address issues of possible regulation that are beyond the reach of
Enabling Act rules. The Advisory Committee continues to gather information.

Part I1I describes continuing work on topics carried forward on the agenda for further study.
The first is a proposal to amend Rule 12(a)(4) to allow 60 days to file a responsive pleading after
the court denies, or postpones until trial, a motion under Rule 12 in an action against a federal
officer sued in an individual capacity for acts on the United States’ behalf. This proposal was
published in 2020 and discussed extensively in the Standing Committee last June. Additional
information about experience in present practice has been requested from the Department of
Justice.

Four other topics are carried forward. One is the question whether an attempt should be
made to establish uniform standards and procedures for deciding requests for permission to
proceed in forma pauperis.

Another topic carried forward is a proposal to amend Rule 9(b) to allow malice, intent,
knowledge, and other conditions of a person’s mind to be pleaded as a fact, without requiring
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additional circumstances that support an inference of the fact. A subcommittee has been appointed
and has begun studying this proposal.

Rule 4 provisions for serving the summons and complaint were studied by the CARES Act
Subcommittee and are involved with the emergency rules provisions in Rule 87 as published last
August. Rule 4 will continue to be studied in light of the comments on Rule 87 and may carry
forward for independent consideration. A recent proposal sent to the Advisory Committee suggests
a possible first step by amending Rule 4(d)(1) to allow a request to waive service of the summons
and complaint to be made by email.

Rule 5(d)(3)(B) limits on electronic filing by unrepresented parties also are being carried
forward, to be studied by a cross-committee group that is refining a research agenda.

Part III omits an additional topic carried forward on the agenda but not discussed at this
meeting. This topic arises from a potential ambiguity in Rule 4(c)(3) that may affect the procedure
for ordering a United States marshal to serve process in an in forma pauperis or seaman case.

Part I'V describes several new items that have been added to the agenda for further work.

Judge Furman suggested that it may be desirable to amend Rule 41(a)(1)(A) to resolve a
split in the decisions on the question whether a party can dismiss part of an action by notice without
prejudice. This question leads to related questions, some of them implicated in the same words
referring to “the plaintiff” and “an action.”

Rule 55(a) directs that the clerk “must” enter a default in prescribed circumstances, and
Rule 55(b)(1) directs that the clerk “must” enter a default judgment in narrowly described
circumstances. An informal survey suggests that in many districts all default judgments are entered
by the court. The first step will be to undertake a broader survey of actual practices for lessons
about what the rule might say.

Rule 63 lists criteria for determining whether a successor judge “must” recall a witness to
complete a hearing or nonjury trial begun before a different judge. Discussion of a suggestion that
the rule might point to the value of a video transcript in applying these criteria led to a broader
question whether the criteria are too narrow.

A thoughtful submission suggested that a rule should be adopted to establish uniform
national standards and procedures for filing amicus curiae briefs in the district courts. Guidance
can be found in a good local rule, the Appellate Rules, and the Supreme Court Rules. A central
question will be whether the role of district court litigation, and party control of the record,
complicate the issues beyond the analogies in appellate practice. The submission suggests that
amicus briefs are filed in about 0.1% of district court cases, some 300 a year; the relative
infrequency of the practice may be a reason to avoid adding a new rule on a topic, briefs, that is
not otherwise addressed in the rules.

Part V describes four proposals that are not being pursued further. One suggested adoption
of a new Rule 9(1) to establish a “particularity” standard for pleading access impediment claims
under Title III of the Americans with Disabilities Act. A second suggested that opt-out class actions
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be discarded, substituting opt-in classes. A third suggested that Rule 25(a)(1) be amended to
provide that a judge may enter a statement of death on the record. The fourth raised a question

about the alternative sanctions provision in Rule 37(c)(1).

L Action Item: Rule 12(a)(2), (3) for Publication

Rule 12(a) sets the times to serve responsive pleadings. Rule 12(a)(1) recognizes that a
federal statute setting a different time should govern. Rule 12(a)(2) and (3) does not recognize the
possibility of conflicting statutes. Statutes setting shorter times than the 60 days provided by
paragraph (2) exist. It is not clear whether any statute inconsistent with paragraph (3) exists now.
This proposal would amend paragraphs (2) and (3) to bring them into line with paragraph (1),

recognizing that a different statutory time should supersede the general 60-day rule time.

Rule 12(a) begins like this:

(a)

Committee on Rules of Practice & Procedure | January 4, 2022

TIME TO SERVE A RESPONSIVE PLEADING.

(1)

)

3)

In General. Unless another time is specified by this rule or a federal
statute, the time for serving a responsive pleading is as follows:

(A) A defendant must serve an answer:

(1) within 21 days after being served with the summons
and complaint; or

% ok ok % %

United States and Its Agencies, Olfficers, or Employees Sued in an
Official Capacity. The United States, a United States agency, or a
United States officer or employee sued only in an official capacity
must serve an answer to a complaint, counterclaim, or crossclaim
within 60 days after service on the United States attorney.

United States Officers of Employees Sued in an Individual Capacity.
A United States officer or employee sued in an individual capacity
for an act or omission occurring in connection with duties performed
on the United States’ behalf must serve an answer to a complaint,
counterclaim, or crossclaim within 60 days after service on the
officer or employee or service on the United States attorney,
whichever is later.

% %k ok ok 3k
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The amendment would recast the beginning of Rule 12(a) to read like this:

(a) TIME TO SERVE A RESPONSIVE PLEADING. (Df#—Generat- Unless
another time is specified by this¥ule-or a federal statute, the time for
serving a responsive pleading is as follows:

(1) In General.

(A)  adefendant must serve an answer

% %k ok ok 3k

The most frequently encountered statute that sets a different time from Rule 12(a)(2) is the
Freedom of Information Act. The Department of Justice reports that it understands and adheres to
the 30-day response time set by FOIA. But this question came to the agenda from a lawyer who
had to argue with a clerk’s office to gain a 30-day summons, and research by an independent
journalist with a law librarian suggests that many districts issue 60-day summonses and that mean
and median response times exceed 30 days.

The reasons to recommend the amendment are direct. Rule 12(a)(2) and (3) was never
intended to supersede inconsistent statutes. It is embarrassing to have rule text that does not reflect
the intent to defer. Worse, comparison of the text of paragraph (1) with the texts of paragraphs (2)
and (3) might suggest a deliberate choice that only the response times set by paragraph (1) should
defer to inconsistent statutory periods. And the risk that the rule text may be read to supersede
inconsistent statutory provisions may be real. Working through a supersession argument,
moreover, would lead to the prospect that the rule supersedes inconsistent earlier statutes, but is
superseded by later statutes. It is better to avoid these problems by a simple amendment.

The reasons to hesitate are few. One is the ever-present concern that bench and bar should
not be burdened with a never-ending flow of minor rules amendments. Time and again the
committees find divergent or likely wrong interpretations of the rules but draw back from
proposing amendments. The other is that the Department of Justice regularly encounters actions
that involve both claims subject to a shorter period and claims subject to the general 60-day period
in Rule 12(a)(2) and (3). Often it wins an order that allows it to file a single answer within the 60-
day period. The Department has some concern that express recognition of the shorter statutes in
rule text might make it more difficult to win such extensions. These reasons proved troubling to
the Advisory Committee when this proposal was first considered in October 2020; the proposal
was held for further study by an evenly divided vote.

The reasons to recommend this amendment for publication proved more persuasive to the
Advisory Committee after further discussion. The recommendation was adopted without dissent.
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IL. Information Items
A. Rule 6(a)(6): Juneteenth National Independence Day

The Juneteenth National Independence Act, P.L. 117-17 (2021) amends 5 U.S.C. § 6103(a)
to add “Juneteenth National Independence Day, June 19” to the list of public legal holidays.

The Bankruptcy Rules Committee has recommended that Bankruptcy Rule 9006(a)(6) be
recommended for adoption without publication as a technical amendment. Civil Rule 6(a)(6)(A)
should be amended in parallel, as also the similar Appellate and Criminal Rules. Publication for
comment does not seem necessary, but the same approach should be followed for all four rules.

As amended, Rule 6(a)(6)(A) would read:
Rule 6. Computing and Extending Time; Time for Motion Papers
(a) COMPUTING TIME. * * *

(6) “Legal Holiday” Defined. “Legal holiday” means:

(A)  the day set aside by statute for observing * * * Memorial
Day, Juneteenth National Independence Day, Independence
Day,

% ok ok % %

Even without this amendment, Rule 6(a)(6)(B) will effect the same result until amended
subparagraph (A) takes effect. Subparagraph (B) includes as a “legal holiday” “any day declared
a holiday by the President or Congress.” It remains important, however, to maintain a complete
set of statutory holidays in subparagraph (A).

Committee Note

Rule 6(a)(6) is amended to add Juneteenth National Independence Day to
the days set aside by statute as legal holidays.

B. MDL Subcommittee

As reported during the Standing Committee’s June meeting, the MDL Subcommittee
continues to study some of the topics it originally undertook to examine.! Another topic initially
assigned to the subcommittee was a proposal to require disclosure of third party litigation funding
(TPLF) arrangements. After review of these issues, and in light of the reported infrequency of
TPLF issues in MDL proceedings, the subcommittee decided that the issues did not warrant

' One topic that was intensely considered was a proposal to create by rule an additional route to
interlocutory appellate review for at least some orders in at least some MDL proceedings. After extensive
consideration the subcommittee concluded that rulemaking was not warranted for this purpose.
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rulemaking for MDLs. But because TPLF did appear to be an important and rapidly evolving
matter, the Advisory Committee kept the topic on its agenda and has been monitoring it. The
agenda book for the Advisory Committee’s October 5, 2021 meeting contained more than 40 pages
of material reporting on that monitoring activity, including the 20-page compilation prepared by
successive Rules Law Clerks of articles about TPLF. The agenda book did not recommend
immediate action on this front, and during the meeting the Advisory Committee did not decide that
immediate action was called for, but it did recognize that TPLF is a large topic, and that continued
monitoring was in order. This report outlines current thinking. The subcommittee invites and
welcomes reactions from the Standing Committee.

1. Current Focus: Facilitating Early Attention to “Vetting” and
Provisions Regarding Appointment of Leadership

As it began its work, the subcommittee looked carefully at a different set of issues,
sometimes called “vetting,” prompted partly by assertions that a large proportion of plaintiffs in
some mass tort MDLs had not used the product involved or had not suffered the harm allegedly
caused by the product.

The subcommittee’s examination of these issues, greatly aided by FJC research, showed
that a practice known as “plaintiff fact sheets” (PFS) had developed in response to these concerns,
and that PFS practice was used in the great majority of “mega” MDL proceedings. In many of
those proceedings there was also something like a “defendant fact sheet” (DFS) process, calling
for defendants to provide information to plaintiffs early in the proceedings. But it also became
apparent that the actual contents of a PFS or a DFS had to be tailored to the particular MDL
proceeding, so that a rule trying to dictate the contents would be unlikely to work. In addition, it
appeared that the process of developing a tailored PFS or DFS was time-consuming and difficult.
Finally, some objected that PFS practice had become too much like full-bore discovery and
produced overlong requests for information.

At the same time, concern with unfounded claims in MDL proceedings persisted, among
both defense and plaintiff counsel. A new simplified method, called a “census,” was introduced,
and it is being employed in several major MDL proceedings presently. (Judge Rosenberg, Chair
of the subcommittee, is presiding over one of these — the Zantac MDL.) The idea with this method
is to devise a less burdensome initial fact-gathering method, and expedite the early development
of the litigation. As reported in April, the subcommittee continues to monitor these developments.

Meanwhile, the subcommittee’s focus shifted to early attention to other matters in MDL
proceedings, notably appointment of leadership counsel on the plaintiff side and arrangements
(often called common benefit fund arrangements) for compensating leadership counsel for their
added efforts.

This focus on settlement and management was partly stimulated by a comparison of MDL
mass tort proceedings with class actions. At least among academics, there have been calls for rules
specifying criteria for appointment of leadership counsel parallel to the criteria for appointment of
class counsel in class actions, and also for adoption of rules for judicial involvement in the process
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of settling MDL proceedings, or major parts of them, analogous to Rule 23(e)’s newly expanded
provisions regarded review of class action settlements.

Comparison to class actions: There is much to be said for the view that some MDL
proceedings are similar to class actions, perhaps particularly from the perspective of claimants
whose lawyers are not selected to serve in leadership positions, sometimes called individually
represented plaintiffs’ attorneys (IRPAs). With some frequency, these claimants (and their
lawyers) may feel that they are “on the outside looking in” as the MDL proceeding advances.
Neither the claimants nor the IRPAs may be free to pursue ordinary litigation activities, such as
doing discovery or making motions. And it may happen after extensive litigation conducted by
leadership counsel appointed by the court that some sort of broad “global” settlement will be
announced, which may be contingent on participation by most or all claimants, leading to
considerable pressures to accept that settlement negotiated by leadership counsel.

These scenarios, which may have played out in some prominent MDL proceedings, can be
seen to call for creating a judicial role in MDL proceedings analogous to the judicial role in class
actions. But in very important ways MDLs are different from class actions. For example,
Rule 23(g)(4) says that class counsel “must fairly and adequately represent the interests of the
class.” And Rule 23(e)(2)(D) makes judicial approval of a class action settlement contingent on
the court’s conclusion that “the [settlement] proposal treats class members equitably relatively to
each other.”

But input from the bench and bar has identified significant concerns about importing some
of these class action practices into the MDL context. In class actions, the court is in effect
appointing class counsel to act as lawyers for all members of the class. Hence the directive of
Rule 23(g)(4) that class counsel represent the interests of the class as a whole, not just their
individual clients. As the committee note to Rule 23(g) points out, that means that although the
class representatives are in form the “clients” of class counsel, they cannot “fire” class counsel as
an ordinary client may fire a lawyer. Under Rule 23(g)(4), class counsel must give class interests
priority over the interests of the class representatives as individual clients. The MDL situation is
different.

For leadership counsel in MDL, the “class” of claimants may be divided into those who
are actual clients of leadership counsel and others who are not. Those other claimants usually have
their own lawyers (the IRPAs), something probably not true of most class members in most class
actions.

Finally, in class actions the court has authority under Rule 23(e) to reject a settlement,
denying whatever benefits it may offer to class members, or to approve a settlement despite class-
member objections. An MDL transferee judge may not require a claimant to accept a settlement
the claimant regards as unacceptable, nor prevent a claimant from accepting a settlement the
claimant finds acceptable. (Technically, any class member could settle an individual claim with
the defendant, but the reality of class action practice is that often defendants will settle only for
something resembling “global peace.”)
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Realities of MDL settlements: The input the subcommittee has received from various
sources portrays a very different settlement reality in MDL proceedings, particularly “mass tort”
MDL proceedings. For one thing, the scope of settlements does not seem to fit the class action
model. Though there is a possibility in class actions for subclassing, it seems that class action
settlements most often involve something like “global peace,” and therefore are “global deals.” In
the MDL mass tort world, there are some “global” settlements and individual settlements, but also
“continental,” “inventory,” and probably other non-individual settlements.

In the class action world, there have been “inventory” settlements, but those occur without
court review. In effect, such an “inventory” settlement operates as an opt out if the class has already
been certified. It appears that something like that also occurs with some frequency in MDL
proceedings, at least of a mass tort variety. And it may be that some lawyers — whether in
leadership or IRPA positions — may receive settlement offers for their clients that differ from
terms offered to other lawyers and their clients. Overall, it seems that judges are not in a position
to do something in MDL proceedings like what Rule 23(e) tells them to do in class actions —
focus on whether settlements treat claimants “equitably relative to each other.”

So it may be that the most a judge might do in regard to settlements in MDL proceedings
would be to consider whether the process of reaching a settlement was appropriate.
Rule 23(e)(2)(B), for example, instructs a judge reviewing a proposed class action settlement to
determine whether the settlement “was negotiated at arm’s length.” Perhaps some similar attention
to the negotiation process could be useful in MDL proceedings. (As noted below, however, the
subcommittee is not confident presently that even this role in regard to settlements would work in
the MDL setting.)

Issues raised by Judge Chhabria’s common benefit order: Another feature of the
subcommittee’s discussions has been the use and allocation of “common benefit” funds to
compensate leadership counsel. In June, Judge Chhabria (N.D. Cal.) entered a very thoughtful
order about common benefit funds in the Roundup MDL, over which he is presiding. See In re
Roundup Products Liability Litigation, 2021 WL 3161590 (N.D. Cal. June 22, 2021). The judge
began his 33-page decision with the following observation:

[Clourts and attorneys need clearer guidance regarding attorney compensation in
mass litigation, at least outside the class action context. The Civil Rules Advisory
Committee should consider crafting a rule that brings some semblance of order and
predictability to an MDL attorney compensation system that seems to have gotten
totally out of control. (slip op. at 1)

The judge made a number of other observations in this opinion that bear mention here
because they relate to some of the topics the subcommittee is currently addressing:

[A]n MDL judge’s first order of business is often to decide which lawyers will take
the lead in managing and litigating the cases. This is an important decision because
of the performance of those lawyers, and the strategic decisions they make, often
affect the outcome of the entire group of plaintiffs. (slip op. at 3)

Committee on Rules of Practice & Procedure | January 4, 2022 Page 192 of 344



300
301
302
303

304
305
306
307
308

309
310
311
312
313

314
315
316
317

318
319
320
321
322
323

324
325
326
327
328
329

330
331
332
333

334
335
336
337
338

Report to the Standing Committee
Advisory Committee on Civil Rules
December 14, 2021 Page 10

[T]o be candid, this Court did not adequately scrutinize lead counsel’s proposal
[regarding creation of a common benefit fund] — the motion was unopposed at the
time, and the Court was not very familiar with the nuances of MDL proceedings.”
(slip op. at 4)

[L]ead counsel’s hard work helped lay the groundwork for other lawyers in the
MDL to get settlements for their clients, but the settlements obtained by those
lawyers were likely far lower than the settlements obtained by lead counsel for their
“inventories,” thus diminishing the need to address the free rider problem [that
IRPAs get a free ride due to the work of leadership counsel]. (slip op. at 27)

Judge Chhabria also raised questions about whether familiar common fund practices in
MDL proceedings really correspond to situations in which the litigation itself creates the fund that
is then distributed to beneficiaries. In the MDL context, the “funds” may come from settlements
with individual plaintiffs or groups of plaintiffs, and the fund results solely from the court’s order
holding back a portion of those settlement proceeds. See slip op. at 9-16.

Need for attention to MDL proceedings in the Civil Rules? One additional topic merits
mention. Discussions with experienced MDL transferee judges and lawyers with much MDL
experience did not disclose great enthusiasm for rule changes. Indeed, there might be some
resistance to that idea.

That attitude among experienced judges and practitioners is important, but perhaps not
dispositive. For one thing, the subcommittee may not emerge with the more limited rule changes
it now has under consideration. For another, it may be that rules would benefit those not so
experienced in MDL proceedings. Consider, for example, Judge Chhabria’s comment (quoted
above) that at the time he initially accepted the parties’ proposed common benefit order he “was
not very familiar with the nuances of MDL proceedings.”

One recurrent theme the subcommittee has heard for some time is that MDL proceedings
seemed to be limited to “insiders” — judges who were repeatedly transferred cases by the Judicial
Panel and lawyers who were appointed to leadership positions in those MDLs because of their
track record in prior MDL proceedings. We understand that there has been a conscious push to
broaden involvement to other judges and other lawyers. For these new participants, rule provisions
may provide “guard rails” of a sort.

Beyond that, the absence of any mention of MDLs in the Civil Rules seems striking. In
historical terms, it is understandable. Until relatively recently, MDL proceedings did not have
much of a profile. Consider, for example, the beginning of a 2004 interview with Judge Hodges,
then Chair of the Panel, by an experienced Maine lawyer:

Imagine you are minding your own business and litigating a case in federal court.
Opening your mail one day, you find an order — from a court you have never heard
of — declaring your case a “tag-along” action and transferring it to another federal
court clear across the country for pretrial proceedings. Welcome to the world of
multidistrict litigation.
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Hansel, Extreme Litigation: An Interview with Judge Wm. Terrell Hodges, Chairman of the
Judicial Panel on Multidistrict Litigation, 19 Me. B.J. 16, 16 (2004).

It is unlikely that multidistrict litigation remains an unknown to the bar since something
between one third and half of the pending civil cases in the federal system are subject to a Panel
order. Instead, one might say that the fact it is unnoticed in the rules is a gap that should be
addressed. Some argue that MDL proceedings exist “outside the rules.” That is surely
overstatement; they are conducted under the rules, though often judges take advantage of the rules’
flexibility in managing these complex proceedings. But some formal recognition in the rules might
both provide guidance for those not among the cognoscenti and constitute recognition within the
rules of the major importance of this form of litigation.

2. Current Focus: Rule 16(b) Approach/Rule 26(f) Corollary

Below is the sketch of the current subcommittee approach as presented to the Advisory
Committee during its October 5 meeting. Since that meeting, the subcommittee (which now
includes Judge Proctor, a former member of the Judicial Panel on Multidistrict Litigation) has held
an online meeting to examine these issues with care, and its exploration of them is ongoing. In
addition, representatives of the subcommittee will likely participate in events with experienced
members of the bar to receive reactions to the approach outlined below. The first of these events
occurred on December 3, 2021.

The sketch below includes a variety of questions that the subcommittee has already begun
discussing in detail, and which are receiving ongoing scrutiny. It is expected that input received
from members of the bench and bar will also focus on the subcommittee’s current thoughts, though
discussions are ongoing on whether the Rule 26(f) treatment should be expanded to include items
beyond information exchange, such as sequencing of decisions and scheduling of pretrial
conferences.

It bears emphasis that the subcommittee’s examination of these issues — including the
questions below — is ongoing and dynamic. The subcommittee has already had one online meeting
(on November 2, 2021), and its focus continues to evolve. Among the possible issues going
forward are whether to expand the topics for consideration at Rule 26(f) conferences in MDL
proceedings beyond the exchange of information on claims and defenses, whether to pursue a
judicial role in regard to settlements, and the appropriate role for the MDL transferee court
regarding common benefit funds.

Careful attention to terminology is also ongoing. An example is the term “leadership
counsel” rather than “lead counsel.” The term “lead counsel” has long been recognized, but there
may be good reason to use a different term in a Civil Rule for multidistrict litigation. In addition,
some attention to appointment of liaison counsel on the defense side may be valuable. Indeed, it
may be useful also to address a possible judicial role regarding common benefit funds to cover
defense costs. See In re Three Additional Appeals Arising Out of the San Juan Dupont Plaza Hotel
Fire Litigation, 93 F.3d 1 (1st Cir. 1996) (upholding requirement that defendants added late in the
litigation contribute more than $41,000 as their share of common benefit defense costs under the
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district court’s case management order, even though these defendants said they wanted to “go it
alone” and had not benefitted from the common benefit expenditures).

Given the evolving nature of subcommittee discussions, Standing Committee input would
be valuable to the subcommittee as it receives reactions from sectors of the bar.

Rule 16(b) Approach

Rule 16. Pretrial Conferences; Scheduling; Management

% %k ok ok 3k

(b) Scheduling and Case Management.

% %k %k ok 3k

3) Contents of the Order.

% %k ok ok 3k

(B)  Permitted Contents.

% %k ok ok 3k

(vil)  include an order under Rule 16(b)(5); and

(viil) include other appropriate matters.

% ok ok % %

3) Multidistrict Litigation. In addition to complying with
Rules 16(b)(1) and 16(b)(3), a court managing cases
transferred for coordinated pretrial proceedings under 28
U.S.C. § 1407 should? consider entering an order about the
following at an early pretrial conference:

(A)  directing the parties to exchange information about their
claims and defenses at an early point in the proceedings:?

2 The operative verb is “consider.” The subcommittee discussed whether a rule might say “must”
or “may” consider. Neither of those seemed appropriate. Using “should” is a prod, not a command.

3 This provision refers to both claims and defenses because we have been informed that there has

been an active DFS (defendant fact sheet) practice in many MDL proceedings. It does not delve into how
to characterize claimants on a “registry” or other arrangement of that sort, as in the Zantac MDL.
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(B)  appointing leadership counsel* who can fairly and
adequately discharge’ their duties in representing plaintiffs’
interests®, and including specifics on the responsibilities of
leadership counsel,’ [specifying that leadership counsel must
throughout the litigation fairly and adequately discharge the
responsibilities designated by the court].® and stating any
limitations on the activities of other plaintiff counsel’;!° '!

(C) addressing methods for compensating leadership counsel
[for their efforts that provide common benefits to claimants
in the litigation];'?

* This term is used in place of “lead counsel” because often such appointments are of numerous
lawyers drawn from different law firms.

5 This phrase somewhat emulates Rule 26(g)(1)(A)’s criteria for appointing class counsel. A
committee note might mention the similarity of concerns, but it seems that the detail included in Rule
23(g)(1)(A) would not be helpful here.

® The question what exactly “represent” means here may need to be addressed carefully in a
committee note since most (perhaps all) plaintiffs have their own lawyers.

" There may be some reason to stress in the committee note the value of fairly detailed appointment
orders as a way to avoid problems down the line.

¥ 1t is not clear whether the bracketed phrase is necessary in the rule. Perhaps a rule provision
recommending that the court select counsel who can “fairly and adequately discharge their duties” suffices,
though the bracketed phrase calls attention to whether that early forecast is borne out by later events.

? This provision refers to the common limitation on activities by other plaintiff lawyers (the IRPAs).
Absent such limitations, an MDL proceeding might become unmanageable.

!0 This provision does not discuss appointment of lead counsel for defendants, though that may be
vital in multi-defendant situations.

' As noted below in regard to bracketed (E), it may be best to deal with settlement issues solely as
an aspect of appointment of leadership counsel.

12 This provision deals with the issues addressed by Judge Chhabria in his recent Roundup opinion.
Rulemaking on authority to create such funds probably should be approached cautiously. The use of
common benefit funds in MDL proceedings has a considerable lineage, going back at least to In re Air
Crash Disaster at Florida Everglades, 549 F.2d 1006 (5th Cir. 1977), less than a decade after adoption of
the MDL statute in 1968.

The bracketed material might best be removed to avoid tricky issues about what efforts of
leadership counsel actually confer benefits on the clients of other lawyers. For one thing, it is perhaps
inevitable that in ordinary litigation of individual cases the efforts of Lawyer A, representing client A, may
produce advantageous effects for Lawyer B, representing client B with a similar claim against the same

Committee on Rules of Practice & Procedure | January 4, 2022 Page 196 of 344



411
412
413

414
415
416

417
418
419
420

Report to the Standing Committee
Advisory Committee on Civil Rules
December 14, 2021 Page 14

(D) providing for leadership counsel to make regular reports to
the court — in case management conferences or otherwise
— about the progress of the litigation:'?

[(E) providing for reports to the court regarding any settlement of
[multiple] {a substantial number of} [all] individual cases
pending before the court;]'* and

[(F) providing a method for the court to give notice of its assessment of
the fairness of the process that led to any proposed settlement subject
to Rule 16(b)(5)(E) to plaintiffs potentially affected by that
settlement]."”

defendant. It is a reality of individual litigation that this sort of effect can happen, and that does not routinely
lead to Lawyer A having a right to part of Lawyer B’s fee.

Another difficulty in the MDL setting is to account for the possibility that cases in state court may
be handled under state court procedures like the Judicial Panel. California and New Jersey, for example,
have such procedures, and it may sometimes be that state court cases aggregated and managed in this
fashion outnumber the federal court cases centralized by the Panel. The question which counsel are
“benefitting” from the efforts of other counsel could be quite difficult in such cases.

It is unlikely that specific rule prescriptions would be a successful way to manage these questions,
which probably depend too much on the facts of individual MDL proceedings.

13 It seems likely that MDL transferee judges will often schedule case management conferences at
regular intervals to supervise the evolution of the litigation. It may be that, beyond that, courts would desire
regular written reports. One focus of this management, or of the original appointment order, might be the
method used by leadership counsel to advise IRPAs and their clients about the progress of the litigation.

4 The subcommittee has considerable uneasiness about a rule provision delving into settlement in
this manner. It may be that the preferable approach would include reference to developments on this front
under (B) or (D).

Separately, it is worth noting that providing rule language to define which settlement proposals
trigger this reporting obligation is tricky. It appears that experienced MDL practitioners speak at least of
“individual,” “inventory,” “continental,” and “global” settlements. There are probably other permutations.
Perhaps, if a rule provision along these lines is pursued, it would be best not to try to define in a rule which
settlement developments must be reported to the court, leaving that choice to the court. But, if so, it might
suffice to include that issue under (B) or (D).

'3 (F) is retained in brackets. But the inclination of the subcommittee is that proceeding along these
lines would invite considerable problems without providing considerable advantage.

For one thing, it is difficult to say how the court is to assess the settlement deal. As noted above,
the court is really not in any position to evaluate what might be called the “merits” of the deal — whether
it is a good deal or a bad deal. Instead (F) asks the court to assess the “process” by which it was reached.
The 2018 amendments to Rule 23(e) settlement review in class actions recognized in the committee note
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The Rule 26(f) Corollary

If something like the foregoing were pursued, it seems valuable to have the parties get to
work on the PFS/DFS sorts of issues at their Rule 26(f) conference and include a report about those
efforts in their report to the court before it enters its Rule 16(b) scheduling and case management
order:

Rule 26. Duty to Disclose; General Provisions Regarding Discovery

% %k ok ok 3k

4§) Conference of the Parties; Planning for Discovery.

¥ # k% %Q3) Discovery Plan. A discovery plan must state the parties’
views and proposals on:

% %k ok ok 3k

(F) In actions transferred for coordinated pretrial proceedings
under 28 U.S.C. § 1407, whether the parties should be
directed to exchange information about their claims and
defenses at an early point in the proceedings;

(GF) any other orders that the court should issue under Rule 26(c)
or under Rule 16(b) and (c¢).

There may be many other topics the court would consider under something along the lines
of new Rule 16(b)(5) above. But it does not seem that defendants have a rightful seat at the table
to discuss most of those topics, such as selection of leadership counsel, creation of a common
benefit fund, judicial oversight of the conduct of the litigation by leadership counsel, or settlement.
As noted above, however, the subcommittee is engaged in ongoing discussions of whether to

that there is a difference between “procedural” and “substantive” review of a proposed class-action
settlement. But trying to draw that dividing line in MDL proceedings may prove quite tricky. If the deal
looks like a terrific win for the plaintiffs, should the court be overly concerned about the peculiar manner
in which it was negotiated? On the other hand, if the deal looks totally worthless, benefitting only counsel,
should the court be satisfied that the process used to reach it seems upstanding?

Separately, the idea of providing notice to plaintiffs raised concerns. In a class action, the court
may decide to accept or reject a proposed settlement as “fair, reasonable and adequate.” Class members can
object, but the court can approve the settlement over their objections. Objectors can then appeal. But under
(F) it seems as though the court is offering something one might liken to an advisory opinion. Plaintiffs can
take it or leave it. If they take the court’s advice and reject the deal, they may lose at trial. If they take the
court’s advice and accept the deal while others do not, they may regret their choice if those who rejected
the deal end up with sweeter deals. Those possibilities exist with class actions also, but the absence of
judicial authority to approve or disapprove the settlement makes the MDL setting seem markedly different.
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expand the list of matters on which counsel in MDL proceedings should confer and address in their
report to the court in relation to the entry of a Rule 16(b) order.

An additional consideration is the question who should speak for the plaintiffs during this
early meet-and-confer session. In class actions, Rule 23(g)(3) authorizes the court to appoint
interim class counsel before making the formal appointment of class counsel. In some MDL
proceedings, arrangements of this sort have occurred. Whether a provision for such a temporary
appointment should be included in a rule (or perhaps mentioned instead in a committee note) is
under subcommittee consideration.

C. Discovery Subcommittee

The Discovery Subcommittee has two principal issues before it, but one of them seems to
be a part of a more general A.O. study of sealed filings, and Advisory Committee action will likely
be deferred pending the outcome of that A.O. work.

1. Privilege Logs

The Advisory Committee received two recommendations that it revisit Rule 26(b)(5)(A),
adopted in 1993, requiring that parties withholding materials on grounds of privilege or work
product protection provide information about the material withheld. Though the rule did not say
so and the accompanying committee note suggested that a flexible attitude should be adopted, the
submissions said that many or most courts had treated the rule as requiring a document-by-
document log of all withheld materials. One suggestion made was that the rule be amended to
make it clearer that such listing is not required, and another was that the rule be amended to provide
that a listing by “categories” be recognized as sufficient in the rule.

In May, the subcommittee concluded that it should seek more information about experience
under the current rule. Accordingly, at the beginning of June, the subcommittee posted an
invitation for comment on the A.O. website and also sent copies to a variety of bar groups inviting
dissemination. That invitation produced more than 100 thoughtful comments. A summary of those
comments appears at pp. 213-43 of the agenda book for the Advisory Committee’s October 5
meeting. In addition, the National Employment Lawyers Association organized an online
discussion with its members for the subcommittee in July, and representatives of Lawyers for Civil
Justice (LCJ) held an online discussion with subcommittee members in September. Finally, later
in September members of the subcommittee had the opportunity to participate in a very
informative online conference organized by retired Magistrate Judge John Facciola and Jonathan
Redgrave, who was also the source of one of the proposals for rulemaking that stimulated this
effort.

One thing that this input has made clear is that there appears to be a recurrent and stark
divide between the views of plaintiff counsel (who worry that a rule change could enable
defendants to hide important evidence) and defense counsel (who stress the burdens of preparing
privilege logs, say the logs are rarely of value, and feel that the need for a document-by-document
log might sometimes be used by plaintiff counsel to apply pressure to defendants).
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In addition, the subcommittee held an online meeting in August concerning the ideas
presented to the Advisory Committee during its October 5, 2021, meeting and presented below. It
is worth noting that various subcommittee members expressed differing attitudes toward these
ideas, so none of them is presented as a subcommittee preference. They are the subject of ongoing
subcommittee study, and it is expected that there will be at least one additional session with an
interested bar group — the American Association for Justice — about privilege log concerns.

Perhaps it is useful to begin by presenting the original proposed addition to
Rule 26(b)(5)(A) submitted by LCJ:

If the parties have entered an agreement regarding the handling of information
subject to a claim or privilege or of protection as trial-preparation material under
Fed. R. Evid. 502(e), or if the court has entered an order regarding the handling of
information subject to a claim or privilege or of protection as trial-preparation
material under Fed. R. Evid. 502(d), such procedures shall govern in the event of
any conflict with this Rule.

In early August, LCJ submitted a more extensive and aggressive proposal to amend the rule.
Meanwhile, the subcommittee has begun to focus on Rule 26(f) and Rule 16(b), which might be
the natural place to locate a rule provision designed to consider such an agreement and call it to
the court’s attention. The subcommittee welcomes input from the Standing Committee on this
approach.

Rule 26(f)/16(b) Approach

Rule 26(f)(3)(D) could be revised along the following lines to say that the parties’
discovery plan must state the parties’ views on:

(D)  any issues about claims of privilege or of protection as trial-preparation
materials, including the method to be used to comply with Rule 26(b)(5)(A)
and—if the parties agree on a procedure to assert these claims after
production—whether to ask the court to include their agreement in an order
under Federal Rule of Evidence 502.

Rule 16(b)(3)(B)(iv) could be amended in a parallel manner, providing that the scheduling
order may:

(iv)  include the method to be used to comply with Rule 26(b)(5)(A) and any
agreements the parties reach for asserting claims of privilege or of
protection as trial-preparation material after information is produced,
including agreements reached under Federal Rule of Evidence 502.

These changes could support a committee note explaining that the parties and the court can
benefit from early discussion, with details, of the method to be used for creating a workable
privilege log. The note might also stress the value of early “rolling” privilege log exchanges and
warn against deferring the privilege log exchange until the end of the discovery period. It might
also stress the value of early judicial review of disputed privilege issues as a way to provide the
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parties with detailed information about the court’s view on what items privilege does and does not
apply to. The parties can then govern their later handling of privilege issues with that knowledge.

This approach can be supported on the ground that it is desirable to prod the parties and
the court to attend to the privilege log method up front. Several members of the subcommittee
reported that serious problems can develop when privilege logs are not forthcoming until near the
end of the discovery period, and disputes about them or about what was withheld therefore had to
be addressed at that time. A prompt in a committee note in favor of production of a “rolling”
privilege log might also be desirable.

One thing the parties might address in their Rule 26(f) conference, and the court might
include in a Rule 16(b) scheduling order, would be categories of materials that need not be listed.
Subcommittee discussion has suggested that often communications with outside counsel dated
after the commencement of the litigation might be a category exempted from listing on a log.
Another category that has been discussed within the subcommittee is that any documents produced
in redacted form need not also be listed in the log since it will be apparent from the face of the
redacted documents that portions have not been included.

This Rule 26(f) approach would allow the parties to tailor any categorical exclusions or
methods of reporting withheld materials to their case. It bears noting that some comments received
asserted that some parties seem to route communications through in-house counsel, or copy them
on communications, in situations in which no privilege really applies. Some who commented claim
that this is a subterfuge designed to conceal evidence. Presumably that sort of misgiving could be
explored in conferences of counsel.

Another feature of this approach is that the nature of privileges may vary significantly in
different types of federal court litigation. It may be that the original submissions to the Advisory
Committee were principally concerned with what might be called commercial litigation. But
comments submitted in response to the invitation for comment emphasized that very different
issues often exist in other types of litigation. One example involves suits for violation of civil rights
due to alleged police use of excessive force. Various sorts of privilege that may be invoked in such
litigation — internal review privilege or informer’s privilege, for example — are quite different
from the attorney-client and work product protections. Another example is medical malpractice
litigation, which may involve peer review, confidentiality of medical records, and other privileges
that do not often appear in typical commercial litigation.

Another topic that is mentioned in many of the comments and has come up in subcommittee
discussions is the possibility that technology can facilitate creation of a log. It does seem that
technology can now sometimes ease the task of preparing a log, perhaps even make it a “push the
button” exercise to produce a “metadata log.” But subcommittee members’ experience has been
that this possibility has not proved a cure-all for privilege-log disputes. To the contrary, attempts
to use technology to generate logs too often produce disputes between counsel. Often, the
technology “solution” is ultimately abandoned in favor of document-by-document logs. All of this
can generate more work for the court.
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Perhaps, if the parties carefully considered this high-tech possibility during their Rule 26(f)
conference and presented the judge with either an agreed method or their contending positions on
how it should be done, the court could, early in the litigation, direct use of a method that seemed
effective, and also direct that an initial logging report using that method be presented fairly
promptly so that if further disputes occurred, they could be addressed in a timely fashion.

All in all, then, it may be that adding this topic to the Rule 26(f) discussion may provide
needed flexibility that takes account of both the nature of the privileges likely to be invoked and
the nature of the litigation and the litigants. And calling the court’s attention to it in relation to the
Rule 16(b) scheduling order may pay dividends.'®

2. Sealed Court Filings

Several parties — Prof. Eugene Volokh, the Reporters Committee for Freedom of the
Press, and the Electronic Frontier Foundation — submitted a proposal to adopt a new Rule 5.3,
setting forth a fairly elaborate set of requirements for motions seeking permission to seal materials
filed in court.

' The agenda book for the Advisory Committee’s October 5 meeting also included discussion of
the possibility of amending Rule 26(b)(5)(A) directly, perhaps in conjunction with a change to Rule 26(f)
and Rule 16(b). Various alternative drafts were presented, including the following:

Alternative 1
(i1) describe for each item withheld — or, if appropriate, for each category of items
withheld — the nature of the documents, communications or tangible things not
produced or disclosed — and do so in a manner that, without revealing information
itself privileged or protected, will enable other parties to assess the claim.

Alternative 2
(i1) describe the nature of the documents, communications or tangible things not
produced or disclosed — and do so in a manner that, without revealing information
itself privileged or protected, will enable other parties to assess the claim. The
description may, if appropriate, be by category rather than a separate description f
or each withheld item.

Alternative 3
(i1) describe the nature of the categories of documents, communications or tangible
things not produced or disclosed — and do so in a manner that, without revealing
information itself privilege or protected, will enable other parties to assess the
claim.

There is considerable concern, however, that amending the rule to invite use of “categories” to
satisfy the rule might “tip the playing field” on this subject, or invite overbroad categories. Going beyond
this general approach and attempting to describe in a rule the categories that need not be listed seems to
present even greater challenges. These possibilities remain under study by the subcommittee, however.
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The question of filing under seal is an important one, but the proposal itself included a
significant number of complicating features that may be unnecessary to the fundamental points to
be made — (1) that “good cause” sufficient to support a Rule 26(c) protective order does not itself
supply a ground for filing under seal, and (2) that every circuit has a more demanding standard for
permitting filings under seal, as required by the common law and First Amendment right of public
access to court files. Research done by the Rules Law Clerk demonstrated that every circuit has
articulated a standard for such filing under seal.

The subcommittee initially discussed revisions to Rule 26(c) to recognize that good cause
supporting a protective order does not itself provide a basis for filing under seal, and a revision to
current Rule 5(d) specifying that filing under seal may only be done on grounds sufficient to satisfy
the common law and First Amendment right of access to court files. The thinking was that a rule
ought not try to spell out those common law or First Amendment requirements, which are phrased
somewhat differently in different circuits.

In addition, information received from the Federal Magistrate Judges’ Association
suggested that, while using the applicable circuit standard for sealing decisions worked well, there
might be reason to consider adopting some nationally uniform procedures for sealing decisions.
At present, it seems that sealing procedures and methods vary considerably in different districts.
Whether to attempt to develop uniform national standards remains on the agenda, but it seems
worthwhile to make some observations about the issues that might arise in such an effort, so this
report introduces some of the issues.

As a starting point, it’s likely that there are differences among districts on how to handle
other sorts of motions. In the N.D. Cal., for example, 35 days’ notice is required to make a pretrial
motion in a civil case, absent an order shortening time. The local rules also limit motion papers to
25 pages in length, and provide specifics on what motion papers should include. Oppositions are
due 14 days after motions are filed and also subject to length limitations. There is also a local rule
about seeking orders regarding “miscellaneous administrative matters,” perhaps including filing
under seal, which have briefer time limitations and stricter page limits.

In all likelihood, most or all districts have local rules of this sort. In all likelihood, they are
not identical to the ones in the N.D. Cal. An initial question might be whether motions to seal
should be handled uniformly nationwide if other sorts of motions are not.

One reason for singling these motions out is that common law and constitutional
protections of public interests bear on those motions in ways they do not normally bear on other
motions. Indeed, in our adversary litigation system it is likely that if one party files a motion for
something the other side will oppose it. But it may sometimes happen not only that neither side
cares much about the public right of access to court files, but that both sides would rather defeat
or elude that right. So there may be reason to single out these motions, though it may be more
difficult to see why notice periods, page limits, etc. should be of special interest in regard to these
motions as compared with other motions.

A different set of considerations flows from the reality at present that local rules diverge
on the handling of motions to seal. At least sometimes, districts chafe at “directives from
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Washington.” There have been times when rule changes insisting on uniformity provoked that
reaction. Though this committee might favor one method of processing motions over another, it is
not obvious that this preference is strong enough to justify making all districts conform to the same
procedure for this sort of motion.

Without meaning to be exhaustive, below are some examples of issues that might be
included in a national rule designed to establish a uniform procedure, building on the proposal
from Prof. Volokh et al:

Procedures for motion to seal: The submission proposes that all such motions be posted
on the court’s website, or perhaps on a “central” website for all district courts. Ordinarily, motions
are filed in the case file for the case, and not displayed otherwise on the court’s website. The
proposal also says that no ruling on such a motion may be made for seven days after this posting
of the motion. A waiting period could impede prompt action by the court. Such a waiting period
may also become a constraint on counsel seeking to file a motion or to file opposing memoranda
that rely on confidential materials. The local rules surveyed for this report are not uniform on such
matters.

Joint or unopposed motions: Some local rules appear to view such motions with approval,
while others do not. The question of stipulated protective orders has been nettlesome in the past.
Would this new rule invalidate a protective order that directed that “confidential” materials be filed
under seal? In at least some instances, such orders may be entered early in a case and before much
discovery has occurred, permitting parties to designate materials they produce “confidential” and
subject to the terms of the protective order. It is frequently asserted that stipulated protective orders
facilitate speedier discovery and forestall wasteful individualized motion practice.

Provisional filing under seal: Some local rules permit filing under seal pending a ruling on
the motion to seal. Others do not. Forbidding provisional filing under seal might present logistical
difficulties for parties uncertain what they want to file in support of or opposition to motions,
particularly if they must first consult with the other parties about sealing before moving to seal.
This could connect up with the question whether there is a required waiting period between the
filing of the motion to seal and a ruling on it.

Duration of seal: There appears to be considerable variety in local rules on this subject. A
related question might be whether the party that filed the sealed items may retrieve them after the
conclusion of the case. A rule might also provide that the clerk is to destroy the sealed materials
at the expiration of a stated period. The submission we received called for mandatory unsealing

Procedures for a motion to unseal: The method by which a nonparty may challenge a
sealing order may relate to the question whether there is a waiting period between the filing of the
motion and the court’s ruling on it. A possibly related question is whether there must be a separate
motion for each such document. Perhaps there could be an “omnibus” motion to unseal all sealed
filings in a given case.
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Requirement that a redacted document be available for public inspection: The procedure
might require such filing of a redacted document unless doing so was not feasible due to the nature
of the document.

Nonparty interests: The rule proposal authorizes any “member of the public” to oppose a
sealing motion or seek an order unsealing without intervening. Some local rules appear to have
similar provisions. But the proposal does not appear to afford nonparties any route to protect their
own confidentiality interests. Perhaps a procedure would be necessary for a nonparty to seek
sealing for something filed by a party without the seal, or at least a procedure for notifying
nonparties of the pendency of a motion to seal or to unseal.

Findings requirement: The rules do not normally require findings for disposition of
motions. See Rule 52(a)(3) (excusing findings with regard to motions under Rule 12 or Rule 56).
There are some examples of rules that include something like a findings requirement. See Rule
52(a)(2) (grant or denial of a motion for a preliminary injunction). The rule proposal calls for
“particularized findings supporting its decision [to authorize filing under seal].” Adding a findings
requirement might mean that filing under seal pursuant to court order is later held to be invalid
because of the lack of required findings.

Treating “non-merits” motions differently: Research by the Rules Law Clerk indicates that
the circuits seem to say different things about whether the stringent limitations on sealing filings
apply to material filed in connection with all motions, or only some of them. (This issue might
bear more directly on the standard for sealing.) The Eleventh Circuit refers to “pretrial motions of
a nondiscovery nature.” The Ninth Circuit seems to attempt a similar distinction regarding non-
dispositive motions, perhaps invoking a standard similar to Rule 72(a) on magistrate judge
decisions of nondispositive matters. The Seventh Circuit refers to information “that affects the
disposition of the litigation.” And the Fourth Circuit seems to view the right of access to apply to
“all judicial documents and records.” And another question is how to treat matters “lodged” with
the court or submitted for in camera review (as to whether a privilege applies, for example). If the
subcommittee moves forward on these proposals, some of the above issues will likely have to be
addressed.

The subcommittee’s inquiries also revealed, however, that the Administrative Office is
undertaking a broader project on sealing of court files. That project may consider not only civil
cases, but also criminal cases and other court files. The effort aims to address the management of
sealed documents through operational tools such as model rules, best practices, and the like. A
newly formed Court Administration and Operations Advisory Council will provide advice on
operational issues. It may be that this effort will provide views on the desirability or framing of a
new civil rule.

In light of this A.O. effort, the Advisory Committee determined at its October 5 meeting
that further work on the question of sealing court files should be deferred to await the results of
the A.O. work. It would be premature to conclude there is no need to consider amending the Civil
Rules, but also premature to pursue action now.

This matter will remain on the Advisory Committee’s agenda.
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III.  Continuing Projects Carried Forward
A. Rule 12(a)(4): Additional Time to Respond

This proposal to amend Rule 12(a)(4) was suggested by the Department of Justice and
published for comment in August 2020:

Rule 12. Defenses and Objections: When and How Presented; Motion for
Judgment on the Pleadings; Consolidating Motions; Waiving Defenses;
Pretrial Hearing

(a) TIME TO SERVE A RESPONSIVE PLEADING.

(1) In General. Unless another time is specified by this rule or a
federal statute, the time for serving a responsive pleading is
as follows:

% ok ok % %

(4) Effect of a Motion. Unless the court sets a different time,
serving a motion under this rule alters these periods as
follows:

(A) if the court denies the motion or postpones its
disposition until trial, the responsive pleading must
be served within 14 days after notice of the court’s
action, or within 60 days if the defendant is a United
States officer or employee sued in an individual
capacity for an act or omission occurring in
connection with duties performed on the United
States’ behalf; or

There were only three public comments. Two of them opposed the amendment. The
deliberations in the Advisory Committee, moved in part by these comments, were more vigorous
than the discussion before publication. Two central issues were debated: If any additional time is
appropriate, should it be reduced to some period less than 60 days? And if any additional time is
appropriate, should it be afforded only when the motion raised an immunity defense? Proposals to
reduce the number of days, and to limit any extended period to motions that raise an immunity
defense, failed by rather close votes.

The questions were framed around perceptions of current practice, to be informed by
empirical answers to at least these questions: How often does the Department seek an extension
now? How often is an extension granted? How many days are typically allowed by an extension?
How many cases involve an immunity defense? And how often is an immunity appeal taken? Only
anecdotal information was available, but it seemed to support the proposal.
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Thorough discussion during the Standing Committee meeting last June explored the same
questions — how much extra time, if any, and whether extra time should be available only in
actions that raise an immunity defense. Empirical questions about Department of Justice
experience were raised. The proposal was deferred for further consideration in light of whatever
additional empirical information about actual practices might be made available.

The Department of Justice stated clearly at the October meeting of this Committee that any
period shorter than 60 days would not be worth the burdens entailed by the amendment process. It
did not provide any additional empirical information before the meeting, and remained unable to
provide more than somewhat elaborated anecdotal information at the meeting.

This Committee continues to believe that it is important to have as much information as
can be gathered about current experience with these cases, focusing on “Bivens” actions as those
most likely to be involved and most readily researched. It may prove difficult to gather information
as precise as might be wished. Diffuse sources are involved. The Torts Branch in the Department
of Justice has much of the experience, but another large swath is held in United States Attorney
offices in each district.

One continuing view sees the rule and the proposal as alternative presumptions. The
present rule presumes that a responsive pleading should be filed within 14 days after a motion to
dismiss is denied or postponed to trial. It recognizes that extensions can be ordered. The
amendment would shift the presumption, setting 60 days as the standard period but recognizing
that a shorter time can be set. Shifting to the 60-day presumption will not often increase delays in
developing litigation on the merits if the government commonly wins extensions now, and the
extensions commonly come at least close to 60 days. The risk of increasing delays may be greater
as actual experience falls farther from that level. In that circumstance, the case for the 60-day
period will need to be evaluated in light of the intrinsic needs described by the Department of
Justice.

The thorough discussion last June, and the anticipation of a recommendation to be made to
the Standing Committee next June, limit the present value of a more thorough review of the reasons
advanced by the Department of Justice for needing more time than other litigants, including state
agencies that similarly provide defenses to state employees. The Department urges both that it
needs the full 60 days in all of these cases, and that a more particular need arises from the need to
consider the availability of immunity appeals in many of them. These concerns will continue to
weigh in the balance, along with such additional empirical information as may become available.

B. In Forma Pauperis Standards and Procedures

There are serious problems with administration of 28 U.S.C. § 1915, which allows a person
to proceed without prepayment of fees on submitting an affidavit that states “all assets” the
person!” possesses and states that the person is unable to pay such fees or give security therefor.
The procedures for gathering information and granting leave vary widely. Many districts use one
of two forms created by the Administrative Office, but many others do not. The standards for

'7 The statutory text says “prisoner” at this point, but this is accepted as a scrivener’s error.
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granting leave also vary widely, not only from court to court but often within a single court as well.
Widely used forms for gathering information have been criticized as ambiguous, as seeking
information that is not relevant to the determination, and as invading the privacy of nonparties.
There are clear opportunities for improvement.

The Appellate Rules Committee is considering Appellate Rules Form 4, the “Affidavit
Accompanying Motion for Permission to Appeal in Forma Pauperis.” This work may provide
valuable information for work on other sets of rules.

The opportunities for improvement, however, may not be well suited for the Enabling Act
process. One potential limit is that many of the issues test the vague zone that separates substance
from procedure for these purposes. One example is obvious: what should be the test for inability
to pay court fees, as it is affected by living expenses, dependents, assets, income, alternative
earning opportunities, and other financial circumstances? Should these standards vary between
districts that have high costs of living, at least in some areas, and districts that have lower costs of
living? Another example is not so obvious, but implies equally substantive judgments. Appellate
Rules Form 4 exacts extensive information about a spouse’s financial circumstances, implying a
judgment that this information is relevant to the statutory determination of ability to pay.

Even apart from possible substantive entanglements, the range of information that may be
relevant to determining i.f.p. status could be wide, at least in theory. The scope of a uniform form
or rule might be less comprehensive, reasoning as a practical matter that few i.f.p. applicants are
likely to be involved with most of the more elaborate and sophisticated possibilities. But even the
most common elements may be complex. Dependents can be family members, or not. Each
dependent may have distinctive needs and distinctive abilities to contribute to meeting those needs.
What counts as a dependent’s “need” also may be distinctive — what, for example, of college
tuition, whether at a low-rate local public institution or at a prestigious private college ranked
among the very best in the world?

Not only are there many and difficult, almost diffuse, determinations to be made. Some of
them are likely to call for reconsideration and for adjustments to be made on a schedule that does
not fit the designedly deliberate pace of the Rules Enabling Act process.

This topic has been retained on the agenda because of its obvious importance and with the
thought that ongoing work by the Appellate Rules Committee may provide new grounds for
continuing work. It remains important, however, to continue to ask what other bodies might be
found outside this Committee to provide more expert advice in these matters and more nimble
responses to changing circumstances.

C. Rule 9(b): Pleading State of Mind

A Rule 9(b) Subcommittee has been appointed to study this proposal. A report and
recommendations are scheduled for consideration at the March 29 meeting of this Committee. The
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questions can be described by repeating the description presented to the Standing Committee for
its June 22, 2021 meeting:

Dean Spencer, a member of the Advisory Committee, has submitted a suggestion,
developed at length in a law review article, that the second sentence of Rule 9(b) should be revised
to restore the meaning it had before the Supreme Court decision in Ashcroft v. Igbal, 556 U.S. 662,
686-687 (2009). A. Benjamin Spencer, Pleading Conditions of the Mind Under Rule 9(b):
Repairing the Damage Wrought by Igbal,” 41 Cardozo L. Rev. 1015 (2020). The suggestion has
been described to the Advisory Committee in some detail, both in the April agenda materials and
in the April meeting. In-depth consideration was deferred to the October meeting, however,
because there was not time enough to deliberate in April.

The proposal would amend Rule 9(b) in this way:

(b) FRAUD OR MISTAKE; CONDITIONS OF MIND. In alleging fraud or mistake, a
party must state with particularity the circumstances constituting fraud or
mistake. Malice, intent, knowledge, and other conditions of a person’s mind
may be alleged generally without setting forth the facts or circumstances
from which the condition may be inferred.

The opinion in the Igbal case interpreted “generally” to mean that while allegations of a
condition of mind need not be stated with particularity, they must be pleaded under the restated
tests for pleading a claim under Rule 8(a)(2).

Dean Spencer challenges the Court’s interpretation on multiple grounds. In his view, it is
inconsistent with the structure and meaning of several of the pleading rules taken together. It also
departs from the meaning intended when Rule 9(b) was adopted as part of the original Civil Rules.
The 1937 committee note explains this part of Rule 9(b) by advising that readers see the English
Rules Under the Judicature Act. Dean Spencer’s proposed new language tracks the English rule,
and he shows that it was consistently interpreted to allow an allegation of knowledge, for example,
by pleading “knew” without more. More importantly, the lower court decisions that have followed
the Igbal decision across such matters as discrimination claims and allegations of actual malice in
defamation actions show that the rule has become unfair. It is used to require pleaders to allege
facts that they cannot know without access to discovery, and it invites decisions based on the life
experiences that limit any individual judge’s impression of what is “plausible.”

For about a decade, the Advisory Committee studied the pleading standards restated by the
decisions in Igbal and Bell Atlantic Corp. v. Twombly, 550 U.S. 544 (2007). That work focused on
Rule 8(a)(2) standards, not Rule 9(b). Consideration of Rule 9(b) is not preempted by the decision
to forgo any present consideration of Rule 8(a)(2). But any decision to take on Rule 9(b) will
require deep and detailed work to explore its actual operation in current practices across a range
of cases that account for a substantial share of the federal civil docket. Any eventual proposal to
undo this part of the /gbal decision must be supported by a strong showing of untoward dismissals.
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D. Rule 4: Service of Summons and Complaint

Rule 87, published for comment last summer, includes several Emergency Rule 4
provisions for a court order authorizing service by a method specified in the order that is reasonably
calculated to give notice. Study of these provisions by the CARES Act Subcommittee included
several alternatives. The alternatives remain open for further study. Comments on the published
proposal may show that it is better to adopt what were proposed as emergency rules provisions
directly into Rule 4 itself, dispensing with the emergency rules. Or it may be shown that it is better
to forgo any alternative methods of service, either as emergency rules provisions or generally. Or
it may appear that other and more detailed revisions of Rule 4 should be recommended.

Rule 4 will be considered further as comments on Rule 87 come in. There is no sense now
what directions this work will take.

E.  Rule 5(d)(3)(B)

Rule 5(d)(3)(B)(i) provides: “A person not represented by an attorney: (i) may file
electronically only if allowed by court order or by local rule * * *.”

This rule was worked out in collaboration with the other advisory committees to reach
consensus on a common approach and language. Some participants in that process were initially
drawn toward a more open approach that would allow electronic filing more generally, subject to
the court’s ability to direct paper filing by a party unable to engage successfully with the court’s
system. Experience with limited programs in some courts seemed encouraging. Important benefits
would be realized for the unrepresented party, including speed, low cost, and avoiding what may
be considerable costs in delivering papers to the court. The court and other parties would also
benefit. Fears about the difficulties that might arise from ill-advised attempts to engage with the
court’s system, however, led to the more conservative approach adopted in the rule.

Reconsideration of these questions may be appropriate in light of experience with
electronic filing by unrepresented parties during the pandemic. Some, perhaps many, courts
allowed electronic filing and found it a success. Often these practices involved not direct access to
the court’s system but e-mail messages to the clerk, who then entered the filing in the system.
Other courts, however, seem to have found less success.

A promising next step will be to undertake a broader survey of recent experience with
electronic filing by unrepresented parties. As with drafting the current rules, the Appellate,
Bankruptcy, Civil, and Criminal Rules Committees will work together to determine whether,
when, and how the task will be taken up.
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IV.  New Subjects Carried Forward
A. Rule 41(a)(1)(A): Dismissing of Part of an Action
Rule 41(a)(1) governs voluntary dismissals without court order:
Rule 41. Dismissal of Actions
(a) VOLUNTARY DISMISSAL.
(1) By the Plaintiff.

(A)  Without a Court Order. Subject to Rules 23(e),
23.1(c), 23.2, and 66 and any applicable federal
statute, the plaintiff may dismiss an action without a
court order by filing:

(1) a notice of dismissal before the opposing
party serves either an answer or a motion for
summary judgment; or

(i1) a stipulation of dismissal signed by all parties
who have appeared.

(B)  Effect. Unless the notice of dismissal or stipulation
states otherwise, the dismissal is without prejudice.
But if the plaintiff previously dismissed any federal-
or state-court action based on or including the same
claim, a notice of dismissal operates as an
adjudication on the merits.

Rule 41(a)(2) governs dismissal at the plaintiff’s request by court order. It is not involved
with the present proposal.

The question was originally brought to the Advisory Committee by Judge Furman, who
pointed to the longstanding division of decisions on the question whether Rule 41(a)(1)(A)(1)
authorizes dismissal by notice without court order and without prejudice of some claims but not
others. The preponderant view is that the rule text authorizes dismissal only of all claims. Anything
less is not dismissal of “an action.” Some courts, however, allow dismissal as to some claims while
others remain. Somewhat surprisingly, however, many courts appear to allow dismissal of all
claims against a particular defendant even though the rest of the action remains.

One reason to study this question is the simple value of uniformity. Disuniformity of
interpretations, however, has not always been found a sufficient reason to propose amendments. It
may even be valuable to allow divergent interpretations to persist and perhaps point the way to the
better answer. So it may be here. If experience suggests it is better to allow Rule 41(a)(1)(A)(1)

Committee on Rules of Practice & Procedure | January 4, 2022 Page 211 of 344



901
902

903
904
905

906
907
908

909
910
911
912
913
914
915
916
917

918

919
920
921
922
923

924

925
926
927
928

929

930
931
932
933
934
935

936

Report to the Standing Committee
Advisory Committee on Civil Rules
December 14, 2021 Page 29

dismissal as to part of an action, displacing the opposite interpretation, amendment may be
appropriate.

Taking up this proposal will include the question of dismissing only as to a defendant,
leaving others to continue in the action. It is not clear on the face of the rule how this is dismissal
of “an action” while dismissal of some claims is not, nor is it clear what the better answer may be.

Taking up these direct questions also may lead to related questions. Rule 41 speaks of
dismissal by a “plaintiff.” What of other claimants, whether by counterclaim, crossclaim, or third-
party claim? How is the rule interpreted now, and what may be the good answer?

The study of Rule 41(a)(1)(A)(1) also may extend to another longstanding puzzle. The right
to dismiss by notice is cut off by an answer or motion for summary judgment. Why not also a
motion to dismiss? A similar question was presented by Rule 15(a)(1), which cut off the right to
amend a pleading once as a matter of course by a responsive pleading, but not a motion to dismiss.
Rule 15(a)(1) was amended in 2009 to add a motion to dismiss to the events that cut off the right
to amend as a matter of course. Defendants urged this amendment on the ground that a motion to
dismiss often requires as much effort as or more than an answer, and does more to educate the
plaintiff about the shortcomings of the action as initially pleaded. It may be useful to address this
question if any amendments are to be proposed.

B. Rule 55: Clerk’s Duties

Judges curious about departures of local practices brought to the Advisory Committee
questions about the clerk’s duties under Rule 55 to enter defaults and, in narrowly defined
circumstances, default judgments. Incomplete information indicates that at least some courts
restrict the clerk’s role in entering defaults short of the scope of Rule 55(a), and many courts restrict
the clerk’s role in entering default judgments under Rule 55(b).

Rule 55. Default; Default Judgment

(a) ENTERING A DEFAULT. When a party against whom a judgment for
affirmative relief is sought has failed to plead or otherwise defend,
and that failure is shown by affidavit or otherwise, the clerk must
enter the party’s default.

(b) ENTERING A DEFAULT JUDGMENT.

(1) By the Clerk. If the plaintiff’s claim is for a sum certain or a
sum that can be made certain by computation, the clerk—on
the plaintiff’s request, with an affidavit showing the amount
due—must enter judgment for that amount and costs against
a defendant who has been defaulted for not appearing and
who is neither a minor nor an incompetent person.

% ok ok % %
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“Must” in these rules clearly imposes a duty. An incongruity appears in the rules, however,
because Rule 77(c)(2) provides:

() CLERK’S OFFICE HOURS; CLERK’S ORDERS.

% ok ok % %

(2) Orders. Subject to the court’s power to suspend, alter, or rescind the
clerk’s action for good cause, the clerk may: * * *

(B)  enter a default;

(C)  enter a default judgment under Rule 55(b)(1); and

% %k %k ok 3k

“May” is not “must.” And the court’s power to suspend, alter, or rescind the clerk’s action
seems to depend on finding good cause.

The Style Project changed “shall” in Rule 55 to the “must” that was put in place in 2007
with a committee note statement that the changes “are intended to be stylistic only.” Former
Rule 77(c)(2) provided that “All motions and applications in the clerk’s office * * for entering
defaults or judgments by default, and for other proceedings which do not require allowance or
order of the court are grantable of course by the clerk; but the clerk’s action may be suspended or
altered or rescinded by the court upon cause shown.” “[G]rantable of course” seems to trace to
Equity Rule 16, which authorized a plaintiff to “take an order as of course that the bill be taken
pro confesso.”

An entry of default can be set aside rather readily. Courts prefer to decide actions on the
merits. Under Rule 54(b) a default judgment against one defendant can be set aside, albeit with
greater difficulty, before entry of a partial final judgment or a final judgment that disposes of all
claims among all parties. After final judgment, the demanding standards of Rule 60(b) apply.

There may be persuasive reasons to distinguish between the duties fairly imposed on the
clerk to enter a default under Rule 55(a) and the duties now imposed by Rule 55(b) to enter a
default judgment. Entry of a default may be a rather routine task in many cases. Court files show
whether a party has failed to plead, and a proof of service may be regarded as sufficient to establish
jurisdiction over a defendant. Failure of a present party to respond to a claim after the complaint
may be readily apparent. Still, it may be useful to gather information on how many cases present
more difficult questions. Rule 55(a) precludes a default against a party that has “otherwise
defend[ed],” including acts that may not be apparent to the court and may not be shown “by
affidavit or otherwise.”

Information from clerks about these sorts of questions will help in thinking about such
questions as whether “must” in Rule 55(a) should be changed to “should,” or “may.”
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The Rule 55(b) direction that the clerk “must” enter a default judgment when the claim is
for a sum certain or that can be made certain by computation is a clear candidate for further inquiry.
The random but small sample in the committee showed several districts where all default
judgments are ordered by a judge. This practice may rest on experience with difficulties in
implementing the rule, on more conceptual concerns, or on something else. It is important to find
out more.

The Federal Judicial Center will be asked to help in framing a suitable research project to
learn as much as can be learned about actual practices under Rule 55. The information gathered
by this project will guide the determination whether to propose amendments.

C. Rule 63: Decision by Successor Judge
After substantial expansion in 1991 and a style revision in 2007, Rule 63 reads:
Rule 63. Judge’s Inability to Proceed

If a judge conducting a hearing or trial is unable to proceed, any other judge
may proceed upon certifying familiarity with the record and determining that the
case may be completed without prejudice to the parties. In a hearing or a nonjury
trial, the successor judge must, at a party’s request, recall any witness whose
testimony is material and disputed and who is available to testify again without
undue burden. The successor judge may also recall any other witness.

Rule 63 was brought to the Advisory Committee by a judge who reacted to a
nonprecedential decision in the Federal Circuit. Although the Federal Circuit case did not directly
involve the question, the judge suggested that the availability of a video transcript of a witness’s
testimony should bear on the decision whether to recall a witness when a successor judge is
proceeding with a hearing or nonjury trial after the initial judge becomes unable to proceed.

Rule 63 as it stands includes several provisions that seem to authorize a successor judge to
take account of the advantages that may be offered by a good video transcript. Reliance on a video
transcript may be more easily justified for some types of “hearings,” as compared to completing a
nonjury trial. If the only question is whether to amend the rule to point to the possible advantages
of a video transcript, the question might well be dropped there.

Brief discussion in the Advisory Committee, however, elicited concerns that the rule may
be phrased in ways that defeat the elements of flexibility and discretion that may properly influence
a decision whether to recall a witness. The Advisory Committee will explore reported decisions to
see whether the rule is interpreted in ways that inappropriately restrict a successor judge’s
discretion.

D. Briefs Amicus Curiae

Three lawyers with an extensive nationwide practice in submitting briefs amicus curiae to
district courts have suggested adoption of a rule to establish uniform standards and procedures for
filing amicus briefs. They report that practices vary widely, and are so little formed that some
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courts do not quite know what to make of a motion for leave to file. And they offer a draft rule,
based on a local rule in the District Court for the District of Columbia and informed by Appellate
Rule 29 and the Supreme Court Rules. The draft would be a good starting point for any rule that
might be proposed.

The submission also reports that district court amicus briefs are filed in some 300 cases a
year, about 0.1% of all federal civil actions. It is likely that a few districts receive a preponderant
share. This relative infrequency likely accounts for much of the vagueness and uncertainty
encountered in many courts. It also frames the question whether a national rule is needed.

It is important to keep in mind the different roles of trial courts and appellate courts. Most
questions of law presented on appeal are anchored in a completed trial record. The amicus brief
takes the record as it was shaped by the parties. In the district court, however, the parties are
responsible for developing the record, and do so by seeking maximum adversary advantage. The
Civil Rules are shaped by a tradition of party responsibility. Any amicus practice should be
designed in ways that preserve a large measure of independent party control. The need for care
may be reflected by this passage in the submission:

At a high level, amicus parties should bring a unique perspective that leverages the
expertise of the party submitting the brief and adds value by drawing on materials
or focusing on issues not addressed in detail in the parties’ submissions * * *.

Focusing on materials or issues not addressed “in detail” by the parties may be important
for the district court, and for the court on appeal, even if it impinges on party control of the record.
A true friend may advance the courts’ ability to reach a better determination of difficult, complex,
or contentious legal issues by improving the record that supports the determination. Some sacrifice
of party autonomy that supports the judicial task may be a desirable incident of a system that, if
shaped by purely adversary interests, may not advance the public interest. And the district court
may be in a good position to distinguish between true friends and those who seek to pursue narrow
private interests, perhaps at the expense of the public interest.

The absence of any provisions for briefs in the Civil Rules may be another reason for
caution. Details of format, length, times for filing and the like are left to local practice. Any
national rule for amicus briefs should take care to ensure that such matters are governed by local
rules, even if a national standard is set to time a motion to file an amicus brief.

The Advisory Committee will explore these questions further.
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V. Proposals Removed from Docket
A. Rule 9(i)”: ADA Title III Pleading

A letter dated June 7, 2021, from Senators Tillis, Grassley, and Cornyn to Chief Justice
Roberts suggests that the Chief Justice “coordinate with the Judicial Conference to create a
pleading standard for Title IIl ADA cases that employs the ‘particularity’ requirement currently
contained in Rule 9(b) of the Federal Rules of Civil Procedure.”

The letter suggests that pleading with particularity would facilitate prompt removal of
barriers to access by the owners of noncompliant facilities, to the benefit of disabled persons and
the owners. Enhanced pleading also would enable courts to determine more readily whether
Title III has been violated.

The letter and Advisory Committee discussion suggest that Title III litigation has expanded
at a great rate, especially in a few states. Appellate decisions at times identify individual plaintiffs
that, acting as testers, have filed hundreds of actions against as many defendants. Burgeoning
litigation may well reveal that many noncomplying barriers remain in facilities open to the public.

Recognizing the growth in litigation, and the problems it may present, the Advisory
Committee was not persuaded that these problems should be addressed by a court rule specifically
addressed to Title III actions alone. The powerful tradition that counsels against substance-specific
rules was invoked and explored thoroughly in the lengthy discussions that preceded approval for
adoption of the Supplemental Rules for Social Security Actions Under 42 U.S.C. § 405(g). In the
end, the value of adopting rules that reflect the character of § 405(g) actions as seeking review on
an administrative record prevailed. A contrast is provided by the Advisory Committee’s experience
over nearly fifteen years as it considered whether to propose heightened pleading requirements for
specific kinds of cases, such as official immunity cases. The Advisory Committee could not find
a persuasive reason for attempting to propose any such rules. There may be opportunities for
statutory amendments to address problems that Congress may find in litigation under Title III, but
a particularized pleading rule is not among them.

The Advisory Committee removed this proposal from its agenda.
B. Rule 23: Opt-in, Not Opt-out Classes

This proposal revived a question that has been encountered at intervals since Rule 23(b)(3)
opt-out class actions were adopted in 1966. One suggestion was to authorize opt-in class actions
as an alternative, giving courts the choice between certifying an opt-out class or an opt-in class.
That suggestion did not succeed. The present suggestion is to abolish opt-out classes, substituting
only opt-in classes.

The suggestion was advanced by a person who was dissatisfied by the opt-out procedure
in a class action that included his wife as a class member. The Advisory Committee recognizes
that many countries approach collective litigation by opt-in procedures, not opt-out. But the opt-
out procedure in Rule 23(b)(3) is firmly established. Changing to an opt-in procedure likely would
defeat many “small claims” class actions.
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The Advisory Committee removed this proposal from its agenda.
C. Rule 25(a)(1): Court Statement of Death
Rule 25(a) includes these provisions:
Rule 25. Substitution of Parties
(a) DEATH.

(1) Substitution if the Claim is not Extinguished. If a party dies
and the claim is not extinguished, the court may order
substitution of the proper party. A motion for substitution
may be made by any party or by the decedent’s successor or
representative. If the motion is not made within 90 days after
service of a statement noting the death, the action by or
against the decedent must be dismissed. * * *

3) Service. A motion to substitute, together with a notice of
hearing, must be served on the parties as provided in Rule 5
and on nonparties as provided in Rule 4. A statement noting
death must be served in the same manner. Service may be
made in any judicial district.

The suggestion by a law clerk to a federal judge is that Rule 25(a)(1) should be amended
to include an express provision for entry of a statement of death by the court. The concern is that
a case may linger indefinitely as a “zombie” action if there is neither a motion to substitute nor a
statement of death to trigger the 90-day deadline for a motion to substitute.

The research submitted with the motion identified a few cases that present this set of non-
events. They do not seem to show any actual problems with the actual dispositions.

The first sentence of Rule 25(a)(1) can readily be found to confer full authority to order
substitution, and to impose terms that set a deadline, when a court becomes aware of a party’s
death. Action, indeed, may be required. Under Article 11, the death of a party moots claims by or
against the party, requiring dismissal unless a substitute party is brought in.

Reliance on the current authority to order substitution may have an additional advantage.
An order may find a suitable method to give notice to a nonparty that is not bound by the particular
requirements of Rule 4 for serving a summons and complaint that are invoked by Rule 25(a)(3).

The Advisory Committee removed this proposal from its agenda.
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D. Rule 37(c)(1): Sanctions for Failures to Disclose

Rule 37(c)(1) implements the initial disclosure provisions of Rule 26(a) and the allied duty
to supplement the disclosures imposed by Rule 26(e):

() FAILURE TO DISCLOSE, TO SUPPLEMENT AN EARLIER RESPONSE, OR TO
ADMIT.

(1) Failure to Disclose or Supplement. If a party fails to provide
information or identify a witness as required by Rule 26(a) or (e),
the party is not allowed to use that information or witness to supply
evidence on a motion, at a hearing, or at a trial, unless the failure
was substantially justified or is harmless. In addition to or instead of
this sanction, the court, on motion and after giving an opportunity to
be heard:

(A)  may order payment of the reasonable expenses, including
attorney’s fees, caused by the failure;

(B)  may inform the jury of the party’s failure; and

(C)  may impose other appropriate sanctions, including any of the
orders listed in Rule 37(b)(2)(A)(1)-(vi).

This submission pointed to a pair of dissenting opinions by the same judge that rely on the
1993 committee note to Rule 37(c)(1) to find a meaning that contradicts the plain text. The text
provides first that a party who fails to disclose information or a witness, or to supplement a
disclosure, is barred from using that information or witness to supply evidence. Then it explicitly
provides a list of other sanctions “[i]n addition to or instead of this sanction.” Even if the failure
was not substantially justified and is not harmless, the omitted information or witness may be used
to supply evidence and the court may order an alternative sanction.

The 1993 committee note characterizes exclusion as a “self-executing sanction” and an
“automatic sanction” because it can be implemented without a motion. The note then observes that
exclusion is not an effective sanction when a party fails to disclose information that it does not
want to have admitted in evidence. The alternative sanctions address that circumstance. The dissent
juxtaposes these note observations to conclude that the alternative sanctions cannot be imposed as
a substitute for excluding evidence offered by the party who failed to disclose it.

Research by the Rules Law Clerk found that other courts have been bemused by this
argument from the committee note, but that district judges’ hands are not tied. The rule has
functioned as intended.

The Advisory Committee removed this subject from its agenda.
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CGwviL RULES Abvi SORY COW TTEE
CcTtoBER 5, 2021

The G vil Rul es Advisory Comrittee nmet by Teans tel econference
on Cctober 5, 2021. The neeting was open to the public.
Partici pants included Judge Robert M Dow, Jr., Conmittee Chair
and Conmittee nenbers Judge Cat hy Bi ssoon; Judge Jennifer C. Boal;
Hon. Brian M Boynton; David J. Burman, Esq.; Judge David C.
Godbey; Justice Thomas R Lee; Judge Sara Lioi; Judge R David
Proctor; Judge Robin L. Rosenberg; Joseph M Sell ers, Esq.; Dean A
Benjami n Spencer; Ariana Tadler, Esq.; and Helen E. Wtt, Esq.
Prof essor Edward H. Cooper participated as Reporter, and Professor
Ri chard L. Marcus participated as Associ ate Reporter. Judge John D.
Bates, Chair; Catherine T. Struve, Reporter; Professor Daniel R
Coquillette, Consultant; and Peter D. Keisler, Esq., represented
the Standing Commttee. Judge Catherine P. McEwen participated as
liaison from the Bankruptcy Rules Conmittee. Susan Soong, Esq.
partici pated as C erk Representative. The Departnent of Justice was
further represented by Joshua E. Gardner, Esq. Julie WIlson, Esq.,
S. Scott Myers, Esq., Bridget M Healy, Esq., and Burton DeWtt,
Esq., represented the Rules Commttee Staff. Judge John S. Cooke,
Director, Dr. Enery G Lee, Dr. Tim Reagan, and Jason Cantone,
Esq., represented the Federal Judicial Center.

Menbers of the public who joined the neeting are identified in
the attached Teans attendance |ist.

Judge Dow opened the neeting with nmessages of thanks and
wel come. He expressed regret that it had not proved wi se to neet
in person and the hope that the March neeting will be in person
“Technol ogy has saved us. W owe special thanks to Brittany Bunting
for keeping the trains running and on schedule.”

Judge Dow wel conmed two new nmenbers. Judge Cathy Bi ssoon sits
on the Western District of Pennsylvania in Pittsburgh. She is a | aw
school <classmate of Judge Dow -- the «class is “surely
overrepresented on the Commttee.” Judge David Proctor sits on the
Northern District of Alabama in Birmngham Judge Proctor has
participated in many of the Commttee’'s MDOL activities, both as an
experienced MDL judge and as a nenber of the Judicial Panel on
Mul tidistrict Litigation.

Burton DeWtt is the new Rules Law Cerk. He has already
engaged in e-mail exchanges with the reporters. “The Rules Law
Clerks are a gift to all conmttees.”

Judge Jordan i s unable to attend today’s neeti ng because he is
Presi dent of the Anerican Inns of Court and must preside over their
meeting in London. He has been a tireless chair for the CARES Act
Subcomm ttee, and will have nore work in that role as comments cone
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in on the draft enmergency rule, Rule 87, that was published |ast
August .

Judge Dow further noted the long list of observers. “Their
interest is appreciated.” They should renenber that they al so can
partici pate by comrenting on published proposals and by sending in
suggesti ons. The representatives from Capitol Hill wer e
particul arly wel coned.

Judge Dow reported on the Standing Conmittee neeting | ast
June. Al advisory comrittees other than the Evidence Rules
Comm ttee reconmended publication of energency rules. Hard work by
Reporters Struve and Capra produced a high level of uniformty
anong the proposals, with only a few departures at specific points.
Cvil Rule 87 was approved for publication. But it should be
remenbered that in recommendi ng publicationthis Committee reserved
t he question whether it will be best to proceed toward adopti on of
Rule 87, instead to recommend anendnents of Rules 4 and 6, or to
abandon the proposal. The comrents on the published proposal wll
provi de hel pful guidance. The Supplenental Rules for Soci al
Security cases were given final approval. If they proceed through
t he remai ni ng stages of the process snoothly, they will take effect
on Decenber 1, 2022. Discussion of the reconmendation to adopt
proposed Rule 12(a)(4) as published found a division of views
simlar to the divisions expressed in this Conmittee at the Apri
nmeeting. The proposal was essentially remanded for further
consi deration, and will be considered today.

The Standing Conmttee Report to the Judicial Conference
essentially mrrors the same points. It reflects the approval at
the January Standing Conmittee neeting of the recommendation to
publ i sh proposed anendnents to Rules 15 and 72 when a suitable
package of proposals can be presented. The package was forned with
Rul e 87, and they too were published in August.

Legi sl ati ve Update

Julie WIlson delivered the legislative update. The update
tracks |l egislation that would amend court rules outside the Rules
Enabling Act process. There have been no new bills to add to those
described in the chart in the agenda materi al s.

April 2021 M nutes
The draft mnutes for the April 23, 2021 Committee neeting

were approved w thout dissent, subject to correction of
t ypographi cal and simlar errors.
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Junet eent h National | ndependence Day

Congress has made Juneteenth National |ndependence Day a new
statutory holiday. It can be added to the list of statutory
holidays in Rule 6(a)(6)(A):

Rule 6. Conputing and Extending Tinme; Time for
Motion Papers * * *

(a) CowuTING TIME. * * *

(6) “Legal Holiday” Defined. “Legal Holiday” neans:
(A) the day set aside by statute for observing * *
* Menor i al Day, Junet eent h Nat i onal
| ndependence Day, |ndependence Day, * * *.

The Bankruptcy Rules Conm ttee has voted to recommend addi ti on
of the new holiday to Bankruptcy Rul e 9006(a) as a technical change
W thout publication. It is expected that the sane addition will be
recommended for Appellate Rule 26(a)(6)(A and Crimnal Rule
45(a)(6) (A). The recomendati on as to publication of Rule 6(a)(6)
shoul d be the sane as recommended by the ot her advisory commttees,
but adoption w thout publication seens appropriate. It was noted
that even wthout anending Rule 6(a)(6)(A), subparagraph (B)
defines as a legal holiday "“any day declared a holiday by the
Presi dent or Congress,” so Juneteenth National |ndependence Day is
al ready covered in the rul es.

The Comm ttee unani nously voted to recomend addition of the
new holiday to Cvil Rule 6(a)(6)(A) as a technical change w thout
publ i cati on.

Rule 12(a)(4)

Judge Dow i ntroduced the di scussion of Rule 12(a)(4) by noting
that this proposed anendnent was requested by the Departnent of
Justice and published for comment in August, 2020:

Rule 12. Defenses and (Objections: When and How
Pr esent ed; Motion for  Judgnent on the
Pl eadi ngs; Consolidating Mdtions; \Wiving
Def enses; Pretrial Hearing

(a) TIME TO SERVE A RESPONSI VE PLEADI NG

(1) In GCeneral. Unless another tinme 1is
specified by this rule or a federal
statute, the time for serving a

responsive pleading is as follows:
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* * * * *

(4) Effect of a Mdtion. Unless the court sets
a different tine, serving a notion under
this rule alters +these periods as
fol |l ows:

(A if the court denies the notion or
postpones its disposition unti
trial, the responsive pleadi ng nust
be served wthin 14 days after
notice of the court’s action, or
within 60 days if the defendant is a
United States officer or ‘enpl oyee
sued in an individual capacity for
an act or omsSsSion occurring in
connection with duties perforned on
the United States’ behalf; or

This proposal is straight-forward. It extends the tine to
respond from 14 days to 60 days in all of the cases it describes,
wi thout attenpting to distinguish between notions that raise an
immunity defense and other notions. There were only three public
comments, but two of them objected to the proposal. Discussion at
the April Commttee neeting raised two questions: whether any
extended tinme shoul d be | ess than 60 days, and whet her any extended
time should be avail able only when the notion raises an inmunity
defense. Anotion to allowthe extended peri od only when “a def ense
of immunity has been postponed to trial or denied” failed, six
votes for and nine votes against. The notion to recomrend the
proposal for adoption as published passed, ten votes for and five
votes against. The Standing Committee was troubled by the sane
concerns, and after thorough discussion asked for further
consideration by this Conmttee, with a particular focus on the
| engt h of any extended period to respond that m ght be reconmended.

Di scussi on opened with a rem nder that this topic has proved
nore difficult thanit initially seemed. If it continues to present
challenges that are not readily resolved in this neeting, it can be
carried forward to the March neeting without losing inpetus. If it
were presented to the Standing Commttee in January with a renewed
recommendati on for adoption, it would be presented to the Judici al
Conference in October 2022, the sane tinme as if a recomendati on
for adoption were approved by the Standing Cormittee at its spring
nmeet i ng.

When it made its proposal, the Departnent of Justice offered
two reasons. The broader general reason was that, as conpared to
other lawfirms and organi zations, it intrinsically needs nore tine
to decide on a responsible course of action after denial of a
nmotion to dismss clains against an individual official. That is
why Rule 12(a)(3) sets a 60-day period to file a responsive
pl eadi ng when there is no notion. The nore specific reason i s that
notions to dism ss clains agai nst an i ndividual official regularly
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i nclude an official imunity defense. Denial of an immunity notion
supports a coll ateral -order appeal. The time to appeal in these
actions was extended to 60 days by Appellate Rule 4(a)(1)(B)(iv) by
analogy to Rule 12(a)(3) and with the support of Congress through
an anendnent of 28 U S.C. 8§ 2107. For like reasons, the tine to
file a responsive pleading should be 60 days after a notion to
di smss is denied.

The reason for setting the appeal period at 60 days, noreover,
reflects a concern unique to the Departnent of Justice. Departnent
regul ations require approval of any appeal by the Ofice of the
Solicitor General. Review is essential to ensure deliberate
consideration of the legal positions that will be taken, and to
mai ntai n nati onal control that establishes uniformpractices across
all United States Attorney offices. One di nension of this practice
is a concern described in the agenda material s: decision of what
may be inportant | egal questions on the sketchy record afforded by
a conplaint may be intrinsically unsatisfactory, and nay go wasted
when any further proceedings that ensue show that the question
deci ded on the pl eadi ngs need not have been deci ded.

The argunment for a 60-day response period was further
supported by describing a routine practice of seeking an extension
of the present 14-day period, and the routine experience of w nning
extensions. This practice was framed in discussion at the Apri
nmeeti ng as sonet hing that can be seen as a choi ce between conpeti ng
“presunptions.” The current rule presunes that a 14-day response
period suffices in these cases, leaving it to the governnment to
justify an extension. The published rule shifts the presunption,
gi ving the governnent 60 days and leaving it to the plaintiff to
win a shorter tinme by showi ng a need for expedition. |If experience
i ndeed shows that notions are routinely made and general | y granted,
it may be nore efficient to set the presunption at 60 days. This
practice, further, wll alleviate the uncertainty that prevails
between the tine a notion to extend is made and the tinme a ruling
on the notion is made. Until the governnent knows that an extension
will be granted, it nust do the work of preparing an answer, and
must file a perhaps i nadequately devel oped answer. Once the answer
is filed, it may be required to enter the routine pretrial
procedures of schedul i ng conferences, initial disclosures, perhaps
even di scovery, while it is still deciding whether to appeal. Those
activities are cut off by filing a notice of appeal, but the
initial efforts are not undone.

These concerns encountered sone skepticism in the April
Comm ttee discussion. The 60-day period seened too long to sone
menbers, reflecting the concerns expressed in the two conments that
opposed the proposal. Those comments stressed that plaintiffs face
form dabl e obstacles in these actions, and should not be saddl ed
wi th yet anot her source of delay in getting into litigation on the
nmerits. These doubts pronpted several questions asking for greater
detai |l about Departnent of Justice experiences that show the need
for so | ong an extension, and that provi de nore precise information
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about both the frequency of notions to extend and the rate of
success on those notions. The response, franmed after md-neeting
consultation with the Torts Branch -- where t he proposal originated
-- provided anecdotal accounts of real need, “many” requests for
extensions, and frequent extensions. No nore precise information
was avail abl e.

The need for time in cases that present an imunity defense
and the prospect of an immunity appeal led to simlar questions.
What share of these cases actually involve an inmunity defense?
Wat is the experience with the need to engage in pretrial
litigation after denial of the notion and while a decision is nmade
whether to take an appeal that wll cut off further pretrial
litigation? These questions were wapped up wth the tine
guestions, and were net with simlar answers. Immunity defenses are
raised in nost cases, appeals are seriously considered in all of
them and appeals are frequently taken.

Simlar questions were raised in the Standing Cormmittee. As
noted at the outset, much of the discussion there focused on the
need for a response period nore than four tines longer than is
afforded in other cases, including actions against the United
States, its agency, or its officer sued in an official capacity. As
inthis Conmttee, questions al so were rai sed about the reasons for
favoring the United States when state governnents, which may have
simlar justice departnment structures, are treated as all other
litigants.

These concerns suggest at | east four possible outcones. One is
to adhere to the proposal as published. Another is to abandon it.
The third is to reduce the nunber of extra days. The fourth, which
could be conmbined with a reduced nunber of days, is to limt the
extension to notions that raise an inmunity defense.

Framing the questions for discussion began with a rem nder
that the choice anong these alternatives will not affect the
incidents of police conduct decried by the public comments, nor
will it nodify official imrunity doctrines. The question is howto
tailor this narrow and specific procedure rule to the realities of
litigating individual-I'tability clains against federal officials.

The choice anong the alternatives, or perhaps sonme still
di fferent approach, is likely to be influenced by the ability of
t he Departnent of Justice to provide additional information about
its actual experience.

The Departnent of Justice representative responded by noting
that these cases are handled both in “main Justice” and by U S
Attorney offices. “There is no nmechanical way to track them” But
the Torts Branch says that notions to dismss are made in 90% of
t hese cases, and that an immunity defense is raised in 90% of the
notions. Wien the notion is deni ed, appeals are considered in every
case by a career attorney, and then by an appeal attorney. The
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recommendation nmay be not to appeal. But the frequency of “no
appeal ” recommendati ons cannot be quantified now. Nor can the
Department track “hard nunbers” on requests for an extension of
time after a nmotion to dismss is denied. The Torts Branch,
however, proposed the rule amendnent because it is “weary of
routine notions that are often, but not always, granted.”

A question asking how the Departnent defines “imunity”
pronpted a response that the Departnent “could live with an
immunity-only rule. That would | argely serve our concerns.”

A nmenber asked how many extra days are included in a request
for an extensi on? How many days are granted? This informtion woul d
help in understanding how big the problem is. The Departnent’s
response was that “there is a diffuse process.” Al of the US
Attorney offices are hard to canvass. But it can be noted that the
appeal period is 60 days, and an extension to 60 days affords an
opportunity to weigh the decision whether to appeal. If an
extension is denied, the effort of continuing to litigate before
t he deci sion whether to appeal defeats the purpose of immunity.

An alternative approach to the sane issue asked whether the
Departnment can find out how many people in the Torts Branch run

into these problens? The Departnent “will try to get nore robust
information. But we are careful 1n making rules suggestions. This
is not a single, one-off problem” |t nay be possible to exam ne

the files of individual attorneys to get a better picture.

A new nenber observed that in comng to this issue for the
first time, one apparent elenent is that all defendants consult
wi th counsel in deciding whether to take an appeal, but only those
represented by the Departnent find their counsel has to get
approval. “lInmmunity is still the law.” The defendant should be
entitled to get review of the defense before being required to
litigate. The Departnent added that in carrying forward with the
defense before know ng whether an extension will be granted, or
after an extension is denied, pretrial litigation is shaped by the
prospect that an inmunity appeal may be taken.

Anot her nenber asked whet her the purpose of the proposal isto
avoid the need to request an extension, or instead is to address
t he occasi ons when an extension is denied -- would a rule setting
a period | ess than 60 days neet the need? The Departnent responded
that the primary concern is making the notion and the need to
continue pretrial activity until |earning whether an extension has
been granted. A period shorter than 60 days would be
counterproductive. As the recent letter from Acting Assistant
Attorney General Boynton points out, “you still have to keep
preparing until you know.”

A judge franmed the issues of delay and uncertainty by
observing that a rule allowing 60 days to respond will not rnuch
i ncrease delays, and will alleviate uncertainty, if 90% of the
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notions raise immnity, and if appeal is always consi dered after an
immunity notion is denied, and if a request for an extension is
al nost al ways nade. Another judge recalled that this observation
reflected the discussionin April. A presunption that the periodis
60 days, with the opportunity for a plaintiff to request a shorter
period when there are real problenms with delay, “nmay be the Rule 1
answer.” This answer, however may be found nore confortable if it
is given only for cases with an inmunity noti on.

Anot her nenber asked why, indeed, the rule should not be
l[imted to imunity cases. The Departnment position was repeated --
“we can live with that.” But the proposal as published is clean.

A judge asked what pronpted the Torts Branch to suggest this
proposal ? They have been Iliving with the 14-day period; did
sonmet hi ng change? The Departnent’s sense is that the issue “has
been around for a while.”

The question recurred: if the extra tinme is to be avail able
only in cases with an inmunity notion, how is immunity to be
defined? Apparently the underlying concept focuses on inmunities
that confer a “right not to be tried,” thus supporting a
col | ateral -order appeal. That nay not be appropriate rul e | anguage.
Di scussions that eventually led to the 2010 anmendnents of Rule 56
consi dered and abandoned various ways to draft a rule that would
require the court to identify disputed material facts when denying
summary judgnment in a case with an opportunity to appeal. It m ght
be worked out in this way, however, given the |ack of any clearly
l[imting concepts of the “qualified” and “absolute” official
i mmuni ties that support coll ateral -order appeals. O the rul e m ght
sinply refer to “official immunity,” with an explanation in the
Commttee Note. O, if it proves possible to identify and define
one or two types of immunity that are involved in 90%of the cases,
that m ght suffice.

Anot her nenber, who in April voted to reconmend adoption of
t he published proposal for the reasons discussed by some other
menber s today, renewed the question whether this is a problemthat
has built up over tinme. Wuld it be possible to survey U.S.
Attorneys to find out nore?

Support for the proposal as published was sunmarized by
anot her nenber. If 90%of these notions raise an i munity defense,
and 100% of the denials are considered for appeal, a clean rule
that covers all cases is better. It would clearly address all the
cases that present a need for added tinme, that is the vast mgjority
of all cases, and it avoids the risk that an attenpt to define the
forms of inmmunity that afford the extra tinme to respond will mss
sone cases that should be included.

The discussion at the June Standing Conmittee neeting was
brought back, beginning with the rem nder that the published
proposal mght be nodified by limting it to immunity cases, by
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reduci ng the allowance of extra tine, or both. The focus in the
Standing Committee was on the nunber of extra days, reflecting
concern that there is too nmuch delay in litigation as it is. That
concern needs to be addressed. The prospect that the full 60-day
peri od woul d not have much effect on delay, given the frequency of
successful requests for extensions, should be devel oped as fully as
possi bl e. Another concern was the appearance of favoritism --
affording nore than four times the nunber of days to respond seens
much. The conparison to the 60-day appeal period nay weaken this
perspective, since that is only double the 30 days all owed ot her
litigants. The 60-day appeal period, however, provides a functional
justification that can be offered. And it can be noted that
excluding non-immunity cases nay generate nore work than it’s
wor t h.

The Standing Commttee’s concern with *“equity” was noted
again. The 60-day appeal period applies to all parties, not only
the United States. The proposed extended response tine does not.
One possibility would be to cut the response tinme back to 40 days.
That is 2/3 of the 60-day appeal period, the sane ratio as holds

between the 14-day response period for all Tlitigants in Rule
12(a)(4) and the 21-day initial response period afforded by Rule
12(a)(1) to all litigants other than the United States.

The i nportance of addressing the Standing Conmittee s concern
was echoed. The Departnment responded that it wunderstands the
guestions and will get as nuch information as can be gathered for
consi deration at the March neeti ng.

Di scussi on concluded with the observation that the consensus
is to give the Departnent the opportunity to respond to the
concerns expressed today and in the Standing Commttee. The
Departnment’ s work is much appreciated. This will be an action item
on the March agenda.

Rule 12(a)(2), (3)

Judge Dow opened discussion by noting that a proposal to
recoormend publication of an anmendnent that would conform
Rul e 12(a)(2) and (3) to statutory requirenents has been consi dered
twce, first at the Cctober 2020 neeting and then again at the
April 2021 neeting. The Commttee divided by a rare tie vote at the
Cct ober neeting and did not have tinme for full consideration at the
April nmeeting. The tinme has cone to decide whether to recomend
publ i cation.

The reasons supporting anendnment are sinple. As it stands, the
rule is inconsistent with statutes that set a shorter time to
respond than the 60 days all owed by paragraphs (2) and (3). There
has never been any intention to supersede such statutes, but the
failure to provide for them my be aggravated by the prospect that
a cl ose readi ng m ght even support an inference fromthe exception
for other statutory periods in (a)(l) that (2) and (3) were
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i ntended to supersede inconsistent statutes. The problemw th the
present rule text can be readily amended to subject all three
par agraphs to inconsistent statutes, as shown by the present rule
text and the proposed anendnent.

Rul e 12(a) begins like this:

(a) Tine to Serve a Responsive Pl eading.

(1) In General. Unless another tinme is specified
by this rule or a federal statute, the tine
for serving a responsive pleading is as
foll ows:

(A) A defendant nust serve an answer:
(1) wthin 21 days after being served
wi th the sumons and conpl aint; or *
* %

(2) United States and its Agencies, Oficers, or
Enpl oyees Sued in an Oficial Capacity. The
United States, a United States agency, or a
United States officer or enpl oyee sued only in
an official capacity nust serve an answer to a
conplaint, counterclaim or crossclaimwthin
60 days after service on the United States
attorney.

(3) United States Oficers of Enployees Sued in an
| ndi vi dual Capacity. A United States officer
or enpl oyee sued in an individual capacity for
an act or omssion occurring in connection
with duties perforned on the United States
behal f nust serve an answer to a conplaint,
counterclaim or crossclaim wthin 60 days
after service on the officer or enployee or
service on the United States attorney,
whi chever is later. * * *

The anendnment woul d recast t he beginning of Rule 12(a) to read
i ke this:

(a) TIME TO SERVE A RESPONSI VE PLEADI NG  (BHA—Ceneral—
Unl ess another tine is specified by this—+ule
of a federal statute, the tine for serving a
responsi ve pleading is as foll ows:
(1) In General.
(A) a defendant nust serve an answer * *
*

There are in fact statutes that set a shorter tinme than 60
days to respond in actions within Rule 12(a)(2). The subm ssion
t hat pronpted consideration of this topic was made by a | awer who
had to argue vigorously to persuade a clerk to i ssue a summons with
t he 30-day response period set by the Freedom of Infornmation Act.
It is not the only such statute. The potential for confusion is
nore t han abstract specul ati on. | ndependent research on PACER by a
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journalist and research law |librarian shows that mean and nedi an
response times in Freedom of Information Act actions exceed 30
days. Breaking it down further, in the cases with responses within
30 days -- one-third of the total -- the nmean was 22.4 days and the
medi an was 24 days. In the remaining two-thirds, the nmean was 62.1
days and the nedi an was 48 days. The District for the D strict of
Col unmbi a accounts for approxinmately 2/3 of all these cases, and has
a “practical nechanisni for obtaining 30-day sumobnses. |n._other
districts, 60-day summobnses are conmonly issued.

The proposed anmendnent is supported by the desire to have rule
text that accurately reflects the intended purpose. That may
suffice in itself to overcome the general reluctance to avoid
burdeni ng bench and bar with what may seem a steady profusion of
m nor adjustnments. There is a nore i nportant concern as well. As it
stands, Rule 12(a)(1l) expressly defers to inconsistent statutes.
(2) and (3) do not. The apparent distinction may i nply an intent to
super sede i nconsi stent statutes. That has never been intended, and
should be clearly rejected now. The wvery inplenentation of
super sessi on, noreover, can i npose significant burdens. An Enabling
Act rul e supersedes inconsistent statutes in effect at the time the
rule is adopted, but is in turn superseded by | ater enactnent of an
i nconsi stent statute. What counts as the relevant tinme of adoption
or enactnent may be further confused by changes in rule text or
statutory provisions that are associated with the inconsistent
texts but do not directly change the relevant texts. Research has
not yet uncovered a statute inconsistent with the 60-day period in
Rule 12(a)(3), but such statutes may exist now, and m ght be
enacted in the future.

The only contrary concern has been suggest ed by t he Depart nent
of Justice. The Departnent reports it knows and honors the 30-day
statutory periods. But sone cases conbine clainms subject to a 30-
day statute and other clainms that are not. Often they nove for an
extension of the 30-day period so they have adequate tine to
prepare a response to all clains. They are concerned that adding
express deference to statutes to rule text mght nake it nore
difficult to persuade sone judges to grant extensions in the m xed-
clali m cases.

The vi ew t hat supersessi on concerns provide a strong reason to
go forward with the proposal was expressed forcefully. Al though the
probl em does not seemto have yet enmerged in the cases, treatises
have noted it as a concern.

Furt her di scussi on suggested that it is a good idea to clean
up this problem “The rules maven in ne wants to fix it.” There is
no reason to expect any interference with practice in the D strict
Court for the District of Colunbia, where the nmgjority of FOA
actions are brought.

Anot her nmenber supported the amendnent. The rule *“is
i naccurate now.” It is inportant that the rule reflect the
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statutes. Discussion with sone judges who are not conmittee nenbers
suggests that if the anendnent affects practice in granting
extensions, the effect will not be adverse to the Departnent of
Justi ce.

The commttee voted w thout dissent to reconmend publication
of this proposal.

MDL Subcommi tt ee

Judge Rosenberg began the report of the MDL Subcommttee with
t hanks to the subconmittee for a nuch hard work, including several
nmeetings and the Enory conference. She also thanked Professor
Marcus for drafting illustrations of ways in which Rule 16 coul d be
revised to enbody sonme of the approaches to managing ML
proceedi ngs that the subcomm ttee has been di scussing.

The subcomm ttee retains the question of interlocutory appeal
opportunities on its agenda, but holds it in reserve w thout plans
for further consideration now. Third party litigation funding
remai ns an inportant topic to be discussed later in this neeting,
but it does not seemto be peculiarly involved in MDL proceedi ngs
and has been relinqui shed by the subconm ttee to a watchi ng agenda
of the full commttee.

Attention now focuses on early “vetting” of <clains and
judicial involvenent in the settlenent process. Mdst subconmmttee
nmenbers attended the Enory conference arranged by Professor Dodge.
The conference focused on managenent of MDL proceedings and
settlenment. Academ cs frequently invoke an analogy to Rule 23
provisions for appointing counsel in class actions and for
reviewi ng proposed settlenments. The conference showed that MDL
settlenents often are not “global.” Rather than settling all the
clainms swept into the proceeding, settlements commonly involve a
greater or smaller subset. One commobn event is an “inventory”
settlenment that resolves all clainms represented by a single |lawer.
And it often happens that different inventories settle for
di fferent values. Participants accounted for the differences by
suggesting that higher prices are paid for clains represented by a
| awyer who has carefully devel oped each case in the inventory,
making it clear that the clains are strong. As conpared to cl ass
actions, further, there is no authority for an MDL court to reject
proposed settlenent reached between a plaintiff and a defendant.
The subconmmittee is not |ooking toward a rule that would require
court approval, but instead is considering the possibility of
providing for judicial nonitoring or perhaps supervision of the
settl ement process.

The subcommittee also is considering the questions raised by
common benefit fund practices. Common benefit funds are regularly
established as the vehicle for conpensating court-appointed |ead
counsel for pretrial work undertaken on behalf of all clainmants in
t he proceedi ng. Judge Chhabria s thoughtful opinion in the Roundup
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MDL proceedi ng says that courts and attorneys need cl ear gui dance.
The practice seens to have got out of control, at |east in sone of
the | argest MDL proceedi ngs. The opinion invites consideration of
new rul es.

The subcommittee nmet in August. It considered the choice
between |l ooking for a “high inpact” rule or looking for a “low
impact” rule. A high inpact rule would be sonething of the sort
illustrated by the sketch Rule 23.3 that has been in agenda
materials for some tine but has never been nuch discussed. A | ow
impact rule would offer |ess guidance, at least in rule text.
Prof essor Marcus was asked to draft an illustrative rule, and
qui ckly produced the sketch of a new Rule 16(b)(5) included in the
agenda materials. This is what many MDL courts are doi ng now. The
subconmittee plans to develop this |ow inpact approach, wthout
| ooking for present discussion of the “Rule 23.3" high inpact
alternative.

The famliar proposition that ML proceedi ngs now include
nearly half of all civil actions on the dockets of federal courts
may of itself provide good reason to continue | ooki ng for possible
new rul es. Additional reasons nmay be found in the reports that the
Judi ci al Panel on Multidistrict Litigation is expandi ng the nunber
of judges selected to entertain NMDL proceedings, and that MDL
judges are seeking to expand and diversify the pool of |[ead
counsel . Explicit MDL rul es could hel p gui de judges and | awyers new
to these proceedings. The Manual for Conplex Litigation renains
rel evant, but parts of it are outdated. The parts for early vetting
and early exchange of information are increasingly behind evol vi ng
practice.

Prof essor Marcus added that the agenda includes the first
sketch of a new Rule 16(b)(5), and a conpanion addition to
Rule 26(f)(3) that would add a new subparagraph (F) calling for
party discussion about an early exchange of information about
cl ai ms and defenses. The sketch includes many footnotes that cal
attention to issues that need to be addressed. Discussion today
will help the subconmttee as it advances its work. Judge Dow
agreed that feedback will be wel cone and hel pful.

A subcomm ttee nmenber found the Rule 16(b)(5) sketch hel pful,
but expressed concerns. It is true that MDL proceedi ngs occupy a
|arge share of the federal court case inventory. The draft

provisions are “hefty.” It is regrettable that the Manual has not
been wupdated. But these provisions “do not reflect how MDLs
actually work.” They m ght give |eadership counsel still greater

| everage than they now have over cases not in the MDL. And it nust
be remenbered that mass-tort cases are not the only kind that find
their way into MDL proceedi ngs. “W nmay be further nuddyi ng waters
that are already nuddy,” and “add to present conflicts.”

A judge agreed with these concerns “to some extent,” asking
how much have these issues been discussed with the bar? The focus
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seens to have whittled down to settlement. How much di scussi on has
there been with nmenbers of the MDL bar about rules for appointing
| ead counsel, the responsibilities of | ead counsel, reports of |ead
counsel to the court?

Judge Rosenberg expl ained that the draft was prepared at the
subconm ttee’s request. The subconmittee sawit for the first tine
at its August 23 neeting. Early vetting has been discussed in
conferences with lawers -- plaintiff and defense |awers agree
that it is inportant, but have not discussed how Rule 16(b)(5) (A
addresses this. The subcommittee has discussed that topic
repeatedly, but has not addressed this draft.

The question was reframed to ask whet her the subconmittee wll
go back to the bar to discuss the issues raised by provisions
regardi ng | eadershi p counsel

A partial response was nade by recalling discussions early in
the MDL Subcommittee’s work with forner conmittee nenber Parker
Fol se, who focused on wi despread use of TPLF in patent litigation.
The subcomittee has “intensely focused on ideas that have fallen
by the way. |deas have conme from various sources. They have not
been fully explored. There is a good deal of work yet to be done.”
There are academ c papers that focus on the i nportance of including
detailed provisions in the orders that appoint | eadership counsel.
These orders Iimt what other |awers can do. The order needs to
| ook four or five years ahead. The subcommttee needs to raise
t hese i ssues in conferences with the bar, giving themthe attention
t hat has been | avished on ideas that have fallen by the way.

The work to continue to devel op possible rules is justifiedin
part because there is a lot that new MDL judges do not Kknow.
Gui dance in formal court rules mght help. But in the end, the
Commttee nay decide not to attenpt to franme a formal rule of
pr ocedure.

A subconmi ttee nenber noted that the subconm ttee has westl ed
with these issues. Many questions remain open. The “low inpact”
approach represents t he subcomm ttee’s best thinking for right now,
but w thout consensus on the issues flagged in the footnotes.

Prof essor Marcus added that indeed this draft has not been
reviewed with the bar. Resistance is likely, but it my be
different fromwhat a high inpact approach would encounter. It is
useful to pursue these issues with the bar to see whether a |ow
i npact approach can win support.

A new commttee menber noted that while a nenber of the
Judicial Panel on Miultidistrict Litigation he had engaged in nmany
conferences with the subcommttee and had been inpressed with its
wor k. Sone of the i ssues nay prove to be suitable for addressing in
t he annual conference for MDL judges, but determ ning what may be
better addressed by court rules is the question to be addressed
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now. That is the work going forward.

Judge Dow noted t hat there has been a | ot of resistance to the
i dea that judges mght be called on to approve settlenents. Many
| awyers enphasi ze the right to settle, and | awyers and judges agree
that there is nothing an MDL judge can do when parties file a
stipulated dismssal. The |ow inpact approach focuses on the
process of settlenment, and on t he di sconnect between | eadership and
ot her counsel. There is reason to be nervous about the prospect
that a judge m ght upset a settlenent reached between two parties,
but perhaps a procedure can be devised to inprove the flow of
information in ways that will advance the fairness of individua
inventory settlenents, or other fornms of settlenent.

A judge asked whether it would be wse to test a new rule
through a pilot project. “I’"mnot sure this feels right for a rule
right now.” The response observed that nmany of these ideas are
being tried in practice now Early vetting of clains is an exanple
of practices that have evolved dramatically during the tine the
subconm ttee and Conmittee have been studying MDL practice. The
concept is not controversial. Plaintiffs and defendants agree that
it is desirable. The nmeans of inplenentation depend in part on the
particular characteristics of each mass tort. Settlenent review
practices vary in practice, but the subcommttee can find orders
that illustrate a variety of approaches, and may be able to | earn
about inplenentation. The subconmttee continues to gather
i nformati on about many aspects of ongoing MDL practice. Its work
remains in md-stream

Prof essor Marcus noted that the mandatory initial discovery
pilot project fixed on two districts, and asked how woul d a pil ot
project for ML procedures be structured. The Judicial Panel
selects the transferee judge for each MDL. Wuld that el enment of
itself interferewth the ability to conpare pilot courts to other
courts in a neutral, random way?

A judge said that 1t is worth pursuing the | ow inpact node
now to see how | awers and judges react to it. “The concepts seem
attractive. It’s worth pursuing.”

Judge Cooke said that the Federal Judicial Center is in the
early stages of devel oping a new edition of the Manual for Conpl ex
Litigation. A steering conmmttee is being fornmed. But the new
editionis not likely to be ready soon. Professor Marcus added t hat
the Fourth Edition was drafted shortly after Rule 23 anendnents.
The prospect of a Fifth Edition is not a reason to defer work on a
possi bl e MDL rul e.

Judge Rosenberg noted again that the subconmttee has not
reached uni formviews on the concepts in the Rule 16(b)(5) sketch.
“W will work nore to crystallize thinking about general concepts.”
The subcommittee will neet as often as needed to work out a draft
that is ready for review at another conference, either arranged by
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Prof essor Dodge at Enory or in sone other forum A conference is
being held later this week at George Wshington Law School to
di scuss all these issues as part of a project to devel op best

practices. Ohers as well are working for best practices
gui del ines. The concepts in the Rule 16(b)(5) sketch subparagraphs
(A, (B), and (D) are being done now -- early exchanges of

i nformati on about clains and defenses, detailed orders appointing
| eadership |lawers, and regular reporting by |eadership to the
court. The footnotes to subparagraph (C) on identifyi ng nmet hods for
conpensating | eadership counsel for efforts that produce common
benefits reflects the uncertainties that surround current practice.
Subparagraphs (E) and (F) address settlenment issues that remain
“hot button” subjects of controversy. And there is one optimstic
note. The pandemic has led to nmany Zoom conferences in ML
proceedi ngs, engaging attendance by hundreds of |awers. As
conpared to travel from distant places to attend a hearing iIn
person, this practice should be encouraged as a regul ar feature of
MDL managenent .

D scovery Subconmittee

Judge Dow prefaced t he Di scovery Subconm ttee report by noting
that D scovery Subcomrittee nenbers participated in renote
conferences on privilege | ogs on Septenber 20, and 22 to 23.

Judge Godbey began t he report by thanki ng subcomm ttee nenbers
for their hard work. Special thanks are due to the |awers from
private practice, who have devoted nuch valuable tinme to this
subcomm ttee and all of whom have al so devoted nuch val uable tinme
to the MDL Subconmttee. Two main subjects have occupied the
di scovery work -- sealing court records and privilege | ogs.

The sealing topic began with a proposal for a new Rule 5.3
subm tted by Professor Vol okh, the Reporters’ Conmmttee for Freedom
of the Press, and the El ectronic Frontier Foundation. The proposed
rule draft is conplex, but is designed to make it harder to seal
and easier for the press to oppose sealing. The subcomm ttee has
not voted on this specific proposal, but it seens to have little
support .

Sealing “is conplicated.” A sanple of |ocal rules, wthout yet
undert aki ng a conprehensive survey, shows clearly that practices
are different in different districts. The circuits seem to have
pretty simlar standards for sealing, although it m ght be useful
toconfirmin rule text that the standard for sealing court records
is different from the standard for discovery confidentiality
or ders.

The Adm nistrative Ofice has |aunched a sealing project.
Julie WIlson noted that the effort ainms to address the managenent
of seal ed docunents through operational tools such as nodel rules,
best practices, and the like. The newy fornmed Court Adm nistration
and Operations Advisory Council wll be asked for advice on
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operational issues with unsealing, and will be asked for advice on
the need for a civil rule on sealing. “It’s very early in the
process. They will be gathering information on what the operational
I ssues are.” That nay extend to offering views on the desirability
or framng of a new civil rule.

The agenda materials i ncl ude a sketch of a newRule 5(d)(5) to
govern sealing, along with a conpani on cross-reference provisionto
be added as Rul e 26(c)(4). Professor Marcus observed that it would
be premature to decide nowto do nothing, or to adopt sonme version
of this draft, or even to | ook at the procedures for sealing. These
i ssues affect other advisory commttees, particularly the Crim nal
Rules Commttee. It may nake sense to pause work for now

The Conmittee agreed that present work on sealing court files
shoul d be deferred to avoid conpetition wth the parallel work in
the Adm nistrative Ofice.

Judge Godbey described the subcommttee’s work on privilege
| ogs. Suggestions for rule anendnents have relied on the viewthat
privilege | ogs can be vastly expensive and at the sane tine provide
little or no benefit. The subconmttee responded by issuing an
invitation for public coments that produced nore than 100
responses and a consi derably revised and el aborat ed versi on of the
suggestion that pronpted the inquiry. Professor Marcus sumari zed
the comments as shown in the agenda nateri als. The subcomm ttee net
with representatives of the National Enpl oynent Lawyers Associ ation
and of Lawers for Gvil Justice, a proponent of a new rule. They
al so attended a day and a hal f | ong synposi um produced by Jonat han
Redgrave and retired Magistrate Judge Facciola with participation
by dozens of practicing |awers. The American Association for
Justice will be asked whether it is interested in arranging a
di scussion group for the subcommttee.

These events have denonstrated a drastic divide between
plaintiffs and defendants. Defendants think that the predom nant
practice that requires a docunent-by-docunent log is expensive,
often prohibitively expensive, and |eads to nearly useless |ogs
that no one uses. Plaintiffs think that defendants over-designate
docunents that are not privileged. Their theory is in part that the
actual designations are made by junior associates or contract
| awyers that are terrified that failure to designate a privil eged

docunment will be a career disaster. And plaintiffs also believe
that switching the proposed rule to allow designation by
“categories” wll lead to less informative logs that make it

difficult or even inpossible to ferret out which designations to
chal | enge. Def endants, of course, will be equally unhappy if we do
nothing. It is likely to be inpossible to find a md-point that is
acceptable on all sides.

There nmay, however, be agreenent on one i ssue. Mdst observers
agree that many of the problenms with current | og practice arise
fromproducing logs late in the di scovery period. Making chal | enges
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and getting themresol ved before the close of discovery, and then
getting discovery of docunments successfully challenged, is a
regul ar probl em Sone nmeans to encourage early attention to the | og
process, including “rolling” logs to keep pace with rolling

di scovery responses, may be acceptable on all sides.

Prof essor Marcus pointed to pages 187-190 of the agenda
materials to illustrate possible ways to call attention to. these
issues early in the litigation through Rules 26(f) and 16(b). “It
i s an open question whether this woul d be useful. Good | awers tell
us they do this now.” But sone plaintiffs say they try to do it and
neet a blank wall of refusal even to discuss the issues.

Prof essor Marcus further observed that the proposal to
enshrine in rule text recognition of logs that describe only
categories of withheld docunents woul d appear to “tilt the playing
field” away from the current presunption in nost courts that
docunent - by- docunent designations are required. And trying to
define the contours of appropriate categories inrule text will be
tricky, perhaps even in approaching such suggestions as one that
woul d specifically describe in rule text a category of docunents
i nvolving comunication with outside counsel after the first
conplaint is filed. The subcomittee has not had an opportunity to
nmeet and di scuss the many surrounding i ssues that were described in
t he recent conferences.

A Conmittee nenber noted that “people feel very strongly on
both sides of the “v.” W have heard conplaints from people
involved in very big cases. But the rule seens to be working in
ordinary cases. But the tinme at which | ogs are produced does seem
to be a problemin cases both | arge and snall.

Anot her judge nenber observed that “not all cases are created
equal .” A run-of-the-m |l enploynent case nay have few docunents
in the privilege log. It mght be useful to add di scussion of |og
issues to the matters for discussion in the Rule 26(f) conference,
and i nclude t he possibility of a categorical approach and timng in
t he report.

Judge Dow concl uded t he di scussion by repeating thanks to the

| awyer nenbers for all the tine they contribute to the
subconmttee. “It makes a trenmendous difference in the quality of
our work.”

Appeal Finality After Consolidation Subconmttee

Judge Rosenberg delivered the report of the joint
subconm ttee, informally dubbed the “Hall v. Hall” Subcommttee.
The subcomm ttee is studying the Suprene Court’s suggestion that
new rul es may be appropriate if problens arise fromthe ruling that
a case initially filed as an independent action retains its
identity for purposes of appeal finality after consolidation with
anot her action. Final disposition of all clains anong all parties
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to what began as a separate action is appeal able, and appeal tine
starts to run.

The subconmittee has reported on an exhaustive Federal
Judicial Center study of appeals in all consolidations in the
district courts over a period of three years. These years were
evenly divided between cases filed before, and cases filed after,
Hal | v. Hall. The study reveal ed no problens. Replicating the study
for alater year or two would be a great effort that does not seem
wort hwhi | e. The subcomr ttee had cone cl ose to deciding that it had
little left to do apart fromconsidering the questi on whether a new
rule mght be justified as a way to enhance trial court control of
the consolidation fromstart to finish. But Dr. Lee has devised a
di fferent study nmethod that begi ns with cases on appeal rather than
beginning with all original filings in the district courts. That

study is continuing. The subcommittee will study the results when
the study 1is conpleted, and decide then whether further
consideration of Hall v. Hall is appropriate.

End of Day for e-Filing

Judge Dow reported that the Federal Judicial Center continues
to gather information that will inform the work of the joint
subconm ttee formed to study the question whether the several sets
of rules should continue to define the end of the |ast day for
electronic filing as mdnight in the court’s time zone. The
pandem ¢ has slowed progress. A new Cvil Rules nenber wll be
appointed to this subconmttee.

Rul e 9(b)

Dean Spencer, a Commttee nmenber, has subnitted a proposal to
revise Rule 9(b) to allow malice, intent, know edge, and other
conditions of a person’s nmnd to be pleaded as a fact wthout
requiring pl eading of facts that support inference of the fact. The
proposal has been on the agenda for two neetings, but the press of

ot her work has prevented full consideration. The proposal is
i mportant enough to justify appointnment of a subconmittee. Judge
Lioil has agreed to chair the subcommittee. Qther nenbers will be

appoi nted soon. A report is expected for the March neeting, and
wi ||l generate robust discussion.

I n Forma Pauperis Standards and Procedures

The Conmittee, pronpted by subm ssions by a frequent |itigant
and by Professors Cdopton and Hammond, has considered form
pauperi s questions at three earlier nmeetings. The topic was carried
forward to await the outcome of work by the Appellate Rules
Committee on the i.f.p. Form 4 appended to the Appellate Rules.
That work is nearing conpletion, but not in tinme for consideration
at this neeting.

The Conmittee has concluded that there are serious problens

Cct ober 15 draft
Committee on Rules of Practice & Procedure | January 4, 2022 Page 238 of 344



878
879
880
881
882
883
884
885
886
887
888
889
890
891
892
893

894
895
896
897
898
899
900
901
902
903
904
905
906
907
908
909
910
911
912

913
914
915
916
917

918
919
920
921
922

923
924

Draft M nutes
Cvil Rules Advisory Conmmttee
Cct ober 5, 2021
page - 20-

with admnistration of forma pauperis practice. There are no
uniform standards to govern deternminations whether a |litigant
qualifies under 28 U S.C. 8§ 1915(a) as unable to pay fees. In
practice, standards vary widely from one court to another, and
often anong different judges on the sane court. Nor are there
uniformpractices in gathering information to consider in applying
what ever standard i s adopted. Many courts use forns created by the
Adm ni strative Ofice, but many ot hers do not. The forns, noreover,
are criticized as anmbi guous or opaque, |eaving the party uncertain
what is being asked. As a sinple exanple, should “incone” be
defined as for the Internal Revenue Code, or by sonme nore natura
test? The breadth and depth of the information requested by many
forms is also challenged as an unwarranted invasion of nonparty
privacy, perhaps even unconstitutional. Appellate Form4 is offered
as an exanple by pointing to the required wealth of infornmation
about resources available to the party’s spouse.

These issues call out for a better approach. But it remains
uncl ear whet her the appropriate response is an Enabling Act rule.
As a sinmple illustration, Appellate Form4 assunes that a spouse’s
resources are relevant to the 8 1915(a) determ nation, but that is
a substantive interpretation of the statute that at best tests the
limts of Enabling Act authority. Many of the questions that may be
appropriate to determ ning pauper status also my be better
addressed by setting different standards for different areas of the
country. The resources required to support nininmal standards of
living in a major and congested nmetropolitan area, for exanple, may
be consi derably greater than what is required in a rural area. And
even if not appropriately substantive, individual circunmstances
vary across countless inportant variations in other obligations.
What account should be taken of health expenditures? Health
expendi tures for dependent s? Educati on expenses incurred to qualify
for better conpensated enpl oynment? Enabling Act processes are not
desi gned t o address such questions. And even if appropri ate answers
could be worked out for the nmonment, the standards wll surely
require regul ar adj ustnents.

Judge Dow i nvited comments on this presentation. He observed
t hat experience in the Northern District of Illinois reflects many
of the problens. They have repeatedly revised their forns. Even
with that, prisoners often fail to understand what they are being
asked.

Judge McEwen said that if a joint subcommittee is formed to
study forma pauperis issues, the Bankruptcy Rules Conmittee should
be involved. They frequently encounter these problens. Judge Dow
agreed that the advisory commttees should think together about
t hese i ssues.

Despite the obvious difficulties, the topic will remain onthe
agenda. Judge Doww || reach out to Professors C opton and Hammond.
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Rul e 41(a)

Judge Furman, a nmenber of the Standing Commttee, submitted a
suggestion that it m ght be useful to study a well-settled division
of interpretations of Rule 41(a)(1)(A). The rule says that “the
plaintiff may dismss an action without a court order by filing a
notice of dism ssal or a stipulation signed by all parties who have
been served. Unl ess the notice or stipulation states otherw se, the
di sm ssal is without prejudice. Dismssal wthout prejudice i s not
a judgnment on the nmerits and does not establish res judicata.

The initial question is whether power to dismss “the action”
requires dismssal of the entire action as to all clains. Most
courts, conmmonly relying on the plain neaning of “the action,”
conclude that the rule does not authorize a unilateral dismssal
wi t hout prejudice as to sone clains but not others. Ot her courts,
however, allow dism ssal of sonme clains while the action proceeds
as to others. The suggestion is that it nay be desirable to
establish a uni formnmeani ng. That | eaves t he questi on whi ch neani ng
is better.

The reasons that nove a plaintiff to wish to disnmiss only part
of an action are likely to be simlar to the reasons that counsel
di sm ssal of an entire action, but with the conplication that part
remains to be litigated here and now. Further preparati on nay show
that one claimis sinply not ready for litigation, while another is
ready and may present a conpelling need for pronpt relief. O
joinder of the clainms may cone to be poor litigation tactics. O
the decisions of which plaintiffs to join together, which
defendants to join, and what court to seek, may be rethought.

The inpact on the defendant is nore obviously different when
only sonme clainms are dism ssed. The defendant is faced with the
need to continue lditigating the clainms that remain, often incurring

nost of the costs that would be incurred to litigate themall. At
the same tinme, the defendant is left at risk of future litigation,
wi th continuing uncertainty as tototal liability. Evidence nust be

preserved both for defense and to avoid spoliation, and further
I nvestigati on may seem necessary.

Partial dismissal, in short, is markedly different from
dism ssal of an entire action. If the proposal is taken up,
practical wi sdomabout the Iikely consequences of either choi ce nay
be the nost inportant guide. The inquiry nmay prove reasonably
manageabl e, or nore difficult.

If the proposal is taken up, it wll be appropriate to
consider the possibility that related i ssues shoul d be consi dered.

One potential set of issues relates both to the value of
anmendi ng Rule 41(a)(1)(A) and consistency with other rules. Cains
may be dropped by anending the conplaint, subject to the rather
per m ssi ve provisions of Rule 15. Parties nay be dropped under Rul e
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21. How far do those rules afford an opportunity to dism ss w thout
prejudice? If Rule 41 is anended, should there be some explicit
provi sions that address the role of each rule?

Judge Furman’ s subm ssion notes that nost courts seemto agree
that Rule 41(a)(1)(A) authorizes dism ssal w thout prejudice as to
one defendant. That nay be seen as dismssal of “the action,”
treating a single suit as including as many actions as there are
def endants. As conpared to dism ssing a claimagainst a defendant
who nust continue to litigate other clainms, this result may be
appropri ate because the di sm ssed defendant is in a position closer
to the position of a defendant who was the only one joined to begin
with., But this is not the only way the rul e m ght be read.

Not hing in the subm ssion asks whether “plaintiff” should be
interpreted to reach any claimant by way of counterclaim
crossclaim third-party claim or conceivably interpleader. That
guestion mght, if considered, prove truly conplicat ed.

Apart fromthose questions, a distinct question is presented
by Rule 41(a)(1) (A (i), which cuts off the right to dismss w thout
court order and wi thout prejudice when the opposing party files an
answer or a notion for summary judgnent. There are good reasons to
wonder whether, if Rule 41(a)(1l)(A) is taken up for consideration,
the work should al so consider adding a notion to dismss to this
list. Rule 15(a)(1)(B) was amended not |ong ago to add notions
under Rule 12(b), (e), and (f) to the events that trigger the tine
l[imt on amendnent once as a matter of course. The reason was t hat
a notion to dismss often involves nore work than an answer, and
of ten does a better job of educating the plaintiff about the things
t hat need be pl eaded and proved. The sane reasons may well apply
here, perhaps adding a Rule 12(c) notion for judgnent on the
pl eadi ngs to the list.

Di scussion began with the suggestion that there are enough
guestions to deserve additional attention. What is the intent of
the rule? Should it be broadened?

Anot her observation was that a recent Fifth Grcuit en banc
deci si on has nmade di smssal without prejudice a trap for finality.
This is a question distinct from frequent, and comonly
unsuccessful, efforts to establish appeal finality after an adverse
ruling on part of an action by dismssing what remains wthout
prej udi ce.

The next observation was that “action” and “clainf are used to
express different concepts in different settings. So Rule 41(d)
refers to the consequences when a plaintiff has previously
di sm ssed “an action, based on or including the sane claim* * * 7
These words may have a different neaning than “action” has in Rule
41(a), or than “clainf would nean if it conmes to be included there.

A judge agreed that these issues are worthy of attention.
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Judge Furman’s opinion exploring partial dismssal is useful.

The di scussi on concl uded with the observation that judges are
not uniformin applying the present rule. “On its face, we may be
able to do better.” Wrk will proceed to see what projects may be
carved out.

Rul e 55

The role of the provisions directing that the clerk “nust”
enter a default, and “nust” enter a default judgnment in narrowy
defined circunstances, was brought to the Commttee by the
curiosity of judges on courts that regularly have a judge enter
both the initial default and any eventual default judgnent. How
many courts, they wondered, engage in sim/lar departures fromthe
apparent mandate of the rule text? And why was the rule witten as
it is?

The role of “nmust” begins with the Style Project that anended
all of the rules in 2007. Rule 55(a) and (b) had provided that the

clerk “shall” enter the default, and, in the circunstances defi ned
by the rule, the default judgnent. Having bani shed “shall” from
rules style conventions, the choice anobng “may,” “should,” and

“must” was made for nust and explained in the Commttee Note as
“intended to be stylistic only.” That choi ce may have been unw se.
At any event, it is confused by the parallel style revisions of
Rule 77(c)(2), which now provides that “subject to the court’s
power to suspend, alter, or rescind the clerk’s actions for good
cause, the clerk may: * * * (B) enter a default; (C enter a
default judgnent under Rule 55(b)(1).” “May” here seens
i nconsistent with “nmust” in Rule 55 itself. The court’s role may be
further confused by the apparent direction that the court nay set
aside the clerk’s action only for good cause.

What ever might be divined fromthese rule texts, the i nportant
guestion is what role clerks should play in the distinct processes
of entering a default and entering a default judgment.

Entering a default is a |l ess omnous step. Although it sets
the stage for a default judgnent, courts are willing to set aside
a default on rather nodest showi ngs so that a case can be resol ved
on the merits. But it is not a purely mnisterial act. It nust be
shown, “by affidavit or otherwise,” that a party “has failed to
pl ead or otherwise defend.” Afailure to plead is apparent fromthe
court’s records, but a proof of service may not be fully
satisfactory. The problem of “sewer service” has not entirely
di sappeared. However that may be, “otherw se defend” may involve
events that do not cone to the court’s attention. Nonethel ess, the
pot enti al conpl i cati ons may be rare in conparison to
straightforward defaults. Authorizing the clerk to enter the
default is different frommandating, but a clerk that finds reasons
for concern can submt the question to the court despite the
mandat e.
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Entering a default judgnment is intended to be just that, a
j udgnment. Under Rule 54(b) it can be revised at any tinme before all
clainms are resolved as to all parties, but after that it becones
final and can be set aside only by vacating it under Rule 60(Db).
The determnation that the claimis “for a sumcertain or a sum
that can be nade certain by conputation” nay not be easy, and
consi deration by a judge may show reasons to doubt whet her anyt hi ng
is due at all. The clerk’s authority and duty are linmted to cases
i n which the def endant has been defaul ted for not appeari ng and who
is not a mnor nor an i nconpetent person. “[N] ot appearing” nay not
be free fromall anbiguity. And the conplaint may not show whet her
the defendant is a mnor or an inconpetent person, adding to the
clerk’s responsibilities to inquire.

These observations concluded with the suggestion that the
first step in any inquiry into these parts of Rule 55 m ght begin
with a quest for nore information about actual practices. If the
guestions that pronpted the inquiry bear out, nmuch can be | earned
about the w sdom of the present rule by considering actual
practices.

Judge Dow asked how many committee nenbers have clerks enter
a default. Sonme initial responses that this happens were foll owed
by a nore detailed accounting. The clerk representative reported
that in the last two years, her office had 600 requests for a
default and the clerk entered defaults in 480 cases; the reasons
for not entering defaults in the other 120 cases are not yet clear.
Her office does not enter default judgnents. Six judges then
reported that in their courts, the same practices prevail: the
clerk enters defaults, but only a judge enters a default judgment.
A practicing | awyer reported the sane practices in another court.

Judge Dow noted that in his court a judge enters the default
as well as a default judgnment. “We may be in the mnority.” In any
event, this topic nerits a place on the agenda. “The rule should
reflect the state of the world.”

The Federal Judicial Center will be asked to help with this
research. In addition to the general questions described in the
earlier discussion, an added question was suggested -- to find out
whet her there are courts in which the clerk actively audits the
files for cases that seemto be in default, as conpared to waiting
for a request froma party.

Rule “9(i)”

A letter dated June 7, 2021, from Senators Tillis, G assley,
and Cornyn to Chief Justice Roberts suggests that the Chief Justice
“should coordinate with the Judicial Conference to create a
pl eading standard for Title 11l ADA cases that enploys the
‘“particularity’ requirenment currently contained in Rule 9(b) of the
Federal Rules of Civil Procedure.” Enhanced pl eading woul d enabl e
property owners to nore easily renove barriers to access, pronpt
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removal woul d benefit disabled plaintiffs, and courts could nore
readily determ ne whether Title Il has been viol at ed.

Prof essor Marcus introduced this topic by noting that ADA
l[itigation has drawn a lot attention in recent years. There has
been a great increase in the nunber of actions, as detailed in the
agenda nmaterials. Mich of the attention seenms to focus on
California, perhaps because a parallel state statute provides for
damages, a renmedy not available under Title II1l; Florida, perhaps
because there are a nunber of active “tester” plaintiffs there; and
New York, perhaps because there are many outdated business
structures that have not been brought into conpliance wth
accessibility requirenents.

Al though there may be many reasons to worry about the
bl ossoming of Title IIl litigation, “particularity in pleadi ng nay
not be the answer.” The Conmittee has always been reluctant to
recommend substance-specific rules. The recent Suppl enental Rul es
for Social Security cases were recommended only after searchi ng and
repeated demands for conpelling reasons to justify substance-
specific rules. The Social Security Rules are i ntended to establish
a procedure for actions that involve appellate review on a cl osed
adm nistrative record, while Title |1l cases fall into the
mai nstream of «civil [litigation. Adoption of a particularized
pl eadi ng standard, further, mght sinply lead California |l awers to
file their actions only under state law in state courts. On
bal ance, the initial conclusion may be that a particularized
pl eadi ng standard is not the answer for whatever problens exist.

A commttee nenber suggested that such problens of vague
pl eading as nay exist can be addressed by a notion for a nore
definite statenent. In addition, current general pleadi ng standards
may well be up to the task. It was pointed out that recent N nth
Circuit decisions wuphold district court demands for specific
pl eadi ng of barriers to accessibility.

A judge nenber observed that a wi de variety of barriers exist.
Such things as curb cuts, the height of towel rods, the placenent
of shower controls, floor plans thenselves, are comonpl ace. And a
|l ot is happening with clains based on access barriers to websites
facing visually or hearing inpaired persons. A better solution to
the problens of litigation should be sought in |egislation that
requires pre-suit notification of  barriers, affording an
opportunity for correction, spending needed funds on inproving
access rather than wasting themon litigation.

Anot her partici pant agreed, and underscored the proposition
that principles of transsubstantivity preclude making a rule for a
specific problemin a particular area of the | aw

A judge observed that the sanme problens arise in state courts,
which may |ikew se resist pressures for substance-specific rules.
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The discussion concluded by renobving this topic from the
agenda. Courts can inplenment appropriate pleadi ng standards under
the current rules. Congress can consider solutions outside the
pleading rules. It is better not to infringe the transsubstantivity
presunption in this setting.

Rule 23 Opt-1n

Prof essor Marcus introduced this subm ssion by a nonlawer
who, after his wife got a notice of an opt-out class action,
believes that class actions should be limted to nenmbers who
affirmatively choose to opt in. “The rest of the world doesn't
believe in our opt-out class.” But the opt-out feature was baked
into Rule 23 in the 1966 anmendnents. It is an interesting argunent,
but it would be a dramatic change in class-action practice as it
has matured in our system An opt-in structure likely would defeat
the utility of class actions for small clains.

This itemwas renoved fromthe agenda w t hout dissent.
Rul e 25(a) (1)

This proposal by a federal judge's lawclerk is to amend Rul e
25(a) (1) to authorize the judge to enter a statenment of death on
the record. The purpose is to avoid the risk that a “zonbie” action
may continue indefinitely after a party has di ed and no party nmakes
a suggestion of death. A statenent nade by the judge, just as a
statenent entered by a party, would trigger the 90-day Iimt for a
notion to substitute.

Prof essor Marcus noted that an anendnent franed as entry of a
statenent noting the death would have to resolve a conplication
framed by Rule 25(a)(3), which directs that a statenent noting
death nust be served on the parties as provided in Rule 5 -- no
probl emthere -- and served on nonparties as provided in Rule 4. It
m ght becone inportant to clarify the practice for Rule 4 service
by the court, including the nmeans of identifying the nonparties
t hat nust be served.

The proposal identifies four cases that appear to involve the
“zonbie” problem One of them from the Northern District of
Il Tnois, appears to treat a judge’'s identification of a party’s
death as like a suggestion of death that nust be served on a
nonparty. The nonparty that nust be served has an obvi ous i nterest
in learning of the litigation and deciding whether to seek to
substitute in.

Thi s proposal does not seema prom sing occasion for anmendi ng
Rul e 25. The first sentence of Rule 25(a)(1l) confers authority to
order substitution of the proper party when a party dies and the
claimis not extinguished. The court, on | earning of the death, can
order substitution on terns that are suitable to the circunstances,
just if there had been a formal statenent of the death. |Indeed once
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the court learns of the death it is required to dism ss the action
as noot as to the deceased party unless a new party with authority
to pursue or defend against the claimis brought in.

Judge Dow descri bed t he circunstances surroundi ng the Northern
District of Illinois action described in the proposal. The deceased
def endant was the nmedical director at a large prison. He had been
sued nore than 400 tinmes. In nost of the related actions the state
attorney general’s office filed a statenment noting the death. For
sonme reason that did not happen in this action, but the judge was
wel | aware fromother cases that this defendant had died. It was a
strange case with special circunstances, the sort of circunstances
and judicial response that prove the worth of the current rule.

This itemwas renoved fromthe agenda by consent.
Rule 37(c) (1)

Prof essor Marcus introduced this topic. Rule 37(c)(1l) was
added in 1993 to inpl enent the disclosure requirenents of new Rul e
26(a) and the Rul e 26(e) duty to suppl ement Rul e 26(a) di scl osures.
The first sentence directs that a party who fails to disclose
information or the identity of a witness as required by Rul e 26(a)
and (e) is not allowed to use the information or witness to supply
evi dence on a notion, at a hearing, or at trial, unless the failure
was substantially justified or is harmess. The second sentence
then begins: “In addition to or instead of this sanction, the
court, on notion and after giving an opportunity to be heard” may
order other sanctions. The first in the list, (A, is an award of
reasonabl e expenses, including attorney fees.

The rul e text i s unanbi guous. Even though a failure to nmake a
required disclosure Is not substantially justified and is not
harm ess, the court nmay order an alternative sanction “instead of
this [exclusion] sanction.”

This question was raised by a subm ssion that pointed to a
pai r of dissenting opinions in the Eleventh Circuit that argue that
a court may not choose to award attorneys but permt a party to use
as evidence information or a witness that was not disclosed when
the failure to disclose was not substantially justified and i s not
harm ess. The argunent rests on the 1993 Commttee Note. The Note
characteri zes exclusion as a “sel f-executing sanction,” and as an
“automatic sanction,” because it can be inplenmented wthout a
notion. The Note then observes that exclusion is not an effective
sanction when a party fails to disclose information that it does
not want to have admtted in evidence. The alternative sanctions
address that circunstance. The argunent |uxtaposes these Note
observations to conclude that the alternative sanctions cannot be
i nposed as a substitute for excluding evidence offered by the party
who failed to disclose it.

Research by the Rules Law Cerk discloses that other courts
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have been bermused by this argunment fromthe Commttee Note, as if
t he Note coul d sonmehow i npair the explicit and unanbi guous | anguage
of the rule text. The research further reveals, however, that the
district judge’'s hands are not tied. The rule has functioned as
intended for alnost thirty years.

This topic was renoved fromthe agenda by consensus, w thout
further discussion.

Rul e 63

Rul e 63 addresses situations in which a judge conducting a
hearing or trial is wunable to proceed. The first sentence
aut hori zes anot her judge to proceed on “determ ning that the case
may be conpleted without prejudice to the parties.” The second
sentence applies only to a hearing or a nonjury trial, and
provi des:

[ T] he successor judge nust, at a party’s request, recal
any wi tness whose testinony is material and di sputed and
who is available to testify again w thout undue burden.

The suggestion that brought this topic to the agenda responded
to a nonprecedential Federal G rcuit decision by aski ng whet her the
direction to recall a witness shoul d be rel axed when the witness’s
original testinony was recorded by video.

Many features of Rule 63 suggest that it provides anple
authority to account for the availability of a video transcript in
determ ni ng whet her a witness nust be recall ed. The question m ght
be considered initially in determ ning whether the case can be
conpl eted without prejudice to the parties if the witness is not
avai l able to be recalled. If the witness can be recalled, the three
factors listed in the rule cone to bear. The testinony nust be
“material.” Materiality is a concept that appears in many settings,
often with uncertain neaning. At a mninmum it neans that the
testinmony coul d nake a difference in the outcone. It may al so al | ow
some roomto determne, with the aid of a video transcript if there
i s one, that possible changes in the testinony are unlikely, in the
context of the whole record, to affect the outcone. The testinony
nmust be disputed. It may be fair to ask whether the dispute needs
to be further illum nated, and credibility neasured, by recalling
the witness, a determnation that again my be advanced by
consulting a video transcript. The wtness, finally, nust be
avai l abl e for recall “w thout undue burden.” \Wether the rul e neans
to consider only burdens on the wtness, or also allows
consi deration of burdens on the parties and the court, whether a
burden is “undue” can be neasured in light of the confidence
engendered by reviewi ng a video transcript.

A further considerationis that Rule 63 applies to hearings as
well as trials. Hearings address a great nmany things. Wtness
testimony nmay be adduced for many different purposes, inplicating
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quite different fact-finding responsibilities andissues. Recalling
a wtness on an issue of personal or subject-matter jurisdiction,
for exanple, may be | ess sensitive than recalling a trial wtness.

One perspective on the rule text is that although “nmust” is
used in the rules drafting convention to express a clear comand,
it is frequently acconpanied, as in Rule 63, by provisions that
qualify the command. The wtness “nust” be recalled only if
avai |l abl e wi t hout “undue” burden, and so on. Any command is clearly
qgual i fied by some nmeasure of discretion.

These considerations suggest that there is little reason to
take up Rul e 63 for the specific purpose of asking whether the rule
text should be revised to refer to the availability of a video
transcri pt.

Di scussion began wth a suggestion that it mght be
interesting to take a deeper look at Rule 63. “I’m not convinced
there is as nuch flexibility as should be.” The cases seemto cl ose
it down. To be sure, video trials today are far better than the
vi deo depositions that were known in 1991, when the Commttee Note
to the revised Rule 63 suggested that the availability of a video
recordi ng m ght be considered. But “nust” seens to be specific, to
be controlled by the parties nore than the court. How often is the
rul e used? To what effect?

Anot her menber suggested that, w thout greater famliarity
with the cases, the plain rule | anguage “seens fairly mandatory.”
It may not have as nuch “wiggle roonf as the initial presentation
suggests. That is not to say that the Department of Justice has
encountered problens with Rule 63, only to suggest that it nay
deserve further inquiry.

A specific question |ooked to the sketch provided in the
agenda materials to illustrate a possible anendnent to incorporate
reference to the forns of available transcripts. This version would
add this at the end of the second sentence: “considering whether
the testinony is preserved in witten, audi o, or video transcript.”
The questi on asked whet her “considering” is consistent with “nust.”

The Commi ttee concl uded that Rule 63 should be carried on the
agenda to determne how frequently it is used in practice, and
whether it is sufficiently flexible to enabl e proceedi ngs before a
successor judge in ways that are both fair to all parties and
efficient.

Briefs Am cus Curi ae

This proposal was advanced by three |awers who have an
extensi ve nati onwi de practice of submtting briefs am cus curiae in
district courts around the country. They suggest it would be
desirabl e to establish uniformnational standards and procedures to
govern am cus briefs.

Cct ober 15 draft
Committee on Rules of Practice & Procedure | January 4, 2022 Page 248 of 344



1339
1340
1341
1342

1343
1344
1345
1346
1347
1348
1349
1350
1351
1352

1353
1354
1355
1356
1357

1358
1359
1360
1361
1362
1363
1364
1365
1366
1367
1368
1369
1370
1371
1372

1373
1374
1375

1376
1377
1378
1379
1380
1381

1382
1383
1384
1385

Draft M nutes
Cvil Rules Advisory Conmmttee
Cct ober 5, 2021
page - 30-

The proposal is acconpanied by a draft rule adapted from a
local rule in the District Court for the District of Colunbia, and
i nformed by Appellate Rule 29 and the Suprene Court Rules. If the
subject is to be taken up, it will provide a good starting point.

The reasons for adopting a newrule on am cus briefs begin, in
a perhaps surprising way, with the estimate that an am cus brief is
filed in only one case out of every thousand filed in the district
courts, sone 300 cases a year. The relative rarity of am cus
filings may in part account for the observed reasons for a rule.
Many district courts do not really know what to make of am cus
brief practice. They have no standards, or only vague standards,
governing permssion to file. And the procedures for seeking
perm ssion nmay be equally indistinct or ad hoc. Am cus briefs can
i nprove the quality of decisions. As the subm ssion puts it:

At a high level, amcus parties should bring a unique
perspective that |everages the expertise of the party
submtting the brief and adds value by drawing on
mat erials or focusing on issues not addressed in detai
in the parties’ subm ssions * * *,

The analogy to amcus practice in appellate courts is
interesting, but may be conplicated. The central task of appellate
courts is to develop the law. Trial courts al so are responsible for
resolving what nmay be new, .inportant, conplex, and vigorously
di sput ed questions of |aw. In addition, however, trial courts al so
are responsible for generating a trial record that provides as
strong a foundation as possible for resolving the facts. The facts
are critical in decidingthe case, and al so may be an i ndi spensabl e
part of the framework for identifying and deciding the rel evant
guestions of law. The parties nmay welconme participation by an
amcus. But a party also nmay prefer to nmaintain control of the
i nformation, issues, and argunents presented to the trial court to
protect its own interests in shaping the record. On appeal, the
trial court record is taken as given, significantly limting the
range of argunments open to an am cus brief.

The question, then, is whether a rule should be adopted to
est abl i sh good and national ly uniformstandards and procedures for
aut hori zing am cus briefs.

Di scussi on began with an expression of uncertainty. “I’m not
a strong advocate for doing anything.” But the local rule in the
District of Colunbia is a fine rule. The District may be atypical,
because it encounters a nunmber of cases that raise issues of |aw
“I’"ve had a nunber of cases that involve issues of law” A
mnimalist rule like the D.D.C. rule may be worth considering.

A judge noted that in 14 years on the bench he has had fewer
than half a dozen amicus briefs. “l’ve never denied a notion. |’ m
not sure we need a rule.” One concern is that the Cvil Rules do
not have a rule on briefs. Format, length, timng, and |ike issues
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are left to local practice. The District of Colunbia my be
uni quely situated to draw am cus briefs. But it m ght be useful to
survey local rules. And the proposal is well executed. It would be
a helpful starting point if arule is to be drafted.

The Commi ttee concl uded that these questions should be carried
forward. The first task will be to determ ne how frequently am cus
briefs are tendered in courts outside the District of Col unbi a.

Rule 4

The service of sunmons and conpl ai nt provi sions of Rul e 4 have
drawn a nunber of suggestions over the | ast few years. Suggestions
continue to arrive. The broader recent suggestions are to reduce
t he burden of nmultiple service in many of the actions involvingthe
United States and governed by Rule 4(i); to authorize service on
the United states by electronic neans, greatly expanding the
limted provision in Rule 3 of the pendi ng Suppl enental Rules for
Soci al Security cases; and to di spense with service on a party who
has actual know edge of the suit.

Rul e 4 was consi dered carefully by t he CARES Act Subconm ttee.
The proposed new Rule 87 published |ast August includes severa
Emergency Rule 4 provisions for service by a neans reasonably
calcul ated to give notice when a court order authorizes a specific
proposal. In recomrendi ng publication, the Commttee explicitly
reserved Rule 87 for further consideration in |ight of the public
comments. One of the reserved alternatives would be to anend Rule 4
for general purposes, not only for a civil rules energency,
discarding the Rule 4 part of Rule 87. The subcommttee also
recogni zed that however that questionis resolved, it my be w se
to consider Rule 4 in depth. The obvious question is whether it is
time to contenpl ate the use of electronic service in at | east sone
cases. One limted possibility would be to authorize electronic
service on any defendant that consents and establishes an address
for electronic service. Firns that are frequently sued mght find
that electronic service works to their advantage by enabling a
structure that pronptly brings new litigation to the attention of
the rel evant people within the firm That and other possibilities,
however, remain in the real mof speculation.

Rule 4 questions wll be considered by the CARES Act
Subcommittee while it studies comments on Rule 87.

Rul e 5(d) (3)(B)

Rule 5(d)(3)(B) directs that a person not represented by an
attorney may file electronically only if allowed by court order or
by local rule. It was drafted as a joint project by the Appellate,
Bankruptcy, Gvil, and Crimnal Rules Coormittees. Alternatives that
woul d allow readier access to electronic filing were discussed
extensively during the drafting process. Proponents of a general
right to file electronically noted that many pro se litigants are
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adept with conputer systens, and that their nunbers grow every day.
They enphasi zed the advantages of electronic filing for a pro se
party, producing savings in time and expense that increase with the
di stance to the courthouse. These advantages were recogni zed, but
the nore limted approach was adopted from fear that i nept
l[itigants would inpose undue burdens on the court and other
parties.

The question has been renewed in |ight of experience during
t he pandem c. Several courts expanded the opportunities for pro se
parties to use electronic filing. Susan Soong conduct ed an i nf or nal
survey of clerks offices inthe districts withinthe Ninth Grcuit.
Several of themall owed general access to e-filing by unrepresented
parties. Many of those courts reported that it worked. It “worked
fine” in the Northern District of California. For the nost part,
el ectronic filing was acconplished by e-nmail nessages to the clerk,
who then entered the filings in the court’s system Oher courts,
however, were not enthusiastic about this process.

Judge Bates noted that there nay be a risk that each of the
advi sory comm ttees may hang back fromthis topic, waiting to see
whet her sonme other conmmttee will take the lead. The Appellate
Rules Committee, for exanple, has tabled the question pending
consideration by the CGvil Rules Conmttee. Deferring consideration
by all commttees nmay be the right course. Perhaps the reporters
shoul d take the question up anpong thensel ves, to make sure that it
does not fall through the cracks. Professor Struve agreed that the
reporters will confer.

Judge Dow noted that in addition to coordination anong the
advi sory conmittees, it will be inportant to coordinate with the
Court Adm nistration and Case Managenent Committee to integrate
with the next generation CMECF project. He also noted that sone
courts are experinmenting with e-filing by supporting facilities in
prisons.

Judge McEwen noted that there has been little progress on this
subject in the Bankruptcy Rules Commttee. “W’re heading into the
next generation CMECF. W need to find out how it works.” In
bankruptcy there often are hundreds of docket events in a single
case, in a systemthat cannot work for untrained persons. C ains
can be filed electronically, and frequent filers nust do so. But
any systemfor e-filing by unrepresented debtors or other parties
woul d need “a | ot of safeguards.”

Anot her  comment suggested that a distinction mght be drawn
between the events that initiate a case and later filings.
Electronic filing of initiating papers could be troubl esone. This
concern was seconded by another participant who suggested that
clerks offices may well resist electronic filing of case-
initiating filings by pro se litigants.

A practical note was sounded by asking how electronic filing
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would relate to getting permssion to file w thout paying fees
under 28 U. S.C 8 1915. This question was expanded by an
observation that 8 1915 provides a screen for initiating frivol ous
filings without service of process. But if a fee is paid, not al
judges do the initial screening.

This question wll be retained. The next step may be
col | aboration of the reporters.

Third-Party Litigation Funding

Professor Marcus introduced the report on  Third-Party
Litigation Funding (TPLF) as a tinmely rem nder that this grow ng
and changi ng phenonenon continues to hold a place on the agenda.
The report is further made tinely by an inquiry last May from
Senator G assley and Representative |ssa.

This topic first cane to the agenda in 2014 with a proposal to
add a rule requiring initial disclosures about TPLF arrangenents.
That proposal was studied carefully and put aside to await further
devel opnents and better know edge of TPLF practices. It cane back
in 2019, and was then confided to the MDL Subconmttee. The
subconm ttee concluded that TPLF is not distinctively allied to MDL
proceedi ngs, and renmtted the subject to the Conmittee s general
agenda.

TPLF presents an inportant set of issues. The Commttee wll
continue to nonitor them The Rules Law Clerks continue to gather
a catalogue of relevant materials that has grown to inpressive
| engt h.

Legi slation has been introduced in Congress, S. 840, that
woul d adopt di sclosure requirenents for TPLF in class actions and
MDL proceedi ngs.

TPLF continues to present many “uncertainties, unknowns, and
difficulties.”

Last week the Commttee received a proposal that TPLF
di scl osure be tested by a pilot project. There are sone | ocal rules
that m ght be seen as infornmal pilot projects. A Northern District
of Californialocal order providing for disclosure in class actions
has been i nvoked once in four years. The District of New Jersey has
recently adopted a local rule; there is no information yet on how
it works. Wsconsin has adopted a disclosure requirenent for TPLF
arrangenents in civil cases in its state courts, but infornal
inquiries have failed to garner nuch information about how it is
wor ki ng.

The agenda materials describe several of the many problens
that nust be confronted by any attenpt to create a rule for TPLF
arrangenents. What should be its scope -- what sorts of financing,
and perhaps what sorts of litigation should be included? What about
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wor k- product protections? Many of the concerns, such as
prof essi onal responsibility and usury, “are not the normal stuff of
the CGvil Rules.”

Judge Dow said that the topic has been presented to take
stock. What experiences have Committee nenbers had? Sone judges do
ask about TPLF. A party can ask the judge to inquire.

A judge reported requiring disclosure of any TPLF arrangenents
by those applying for |eadership positions in an MNMDL. The
di scl osures were to be made to the judge ex parte. No arrangenents
wer e report ed.

This MDL experience was consistent with findings by the
Judi cial Panel on Multidistrict Litigation, which found that TPLF
seens not to be used in big MLs, |ikely because |awers self-
fi nance. Another judge, however, reported being aware of nassive
TPLF positions in sone MDLs. The court has to keep in touch with
this. Possibilities could include adding the subject to Rule 16(b)
and Rule 26, or encouraging courts to discuss TPLF with the
parties. The court m ght decide that there is nothing to do about
the arrangenents. And there is no need to nake the arrangenents
public. He did have one case i n which he adnoni shed the | ender that
it could not affect settlenment decisions.

A judge agreed that courts have authority to require
di sclosure. “A Rule 16 pronpt coul d be useful.” Not all judges are
aware of the authority they have.

A judge who reported no personal experience with TPLF
suggested that it would be good to | earn nore about the California,
New Jersey, and Wsconsin arrangenents. W heard years ago that
TPLF is common in patent litigation, but the California order does
not seemto touch that. A related issue is before the Appellate
Rul es Comm ttee, concerning disclosure of who is actually funding
an am cus brief. These are big i ssues. Hol ding themopen may be t he
ri ght course to pursue.

Anot her judge agreed that it would be useful to learn nore
about such local rules and practices as nay be identified. And the
reports about patent litigation indicated that TPLF is used by
defendants as well as plaintiffs. It would be good to |learn nore
about def endant financing practices.

A magi strate judge noted that magistrate judges frequently
engage in nediations. They have discussed anong thenselves the
effect that ex parte disclosures of TPLF m ght have in nediating a
resol ution.

Anot her participant noted that “there is a whole state
regul atory nmechanism “This is a huge research burden,” perhaps too
heavy to i npose on the rules law clerks. A judge agreed that state
courts confront TPLF practices, and volunteered to approach the
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Conference of Chief Justices and the National Center for State
courts if that seens |ikely to be hel pful

A | awyer nenber provided a rem nder that it is critical to be
cl ear about defining ternms in approaching TPLF. It can nean many
different things. What of a traditional bank line of credit? A
agree that’s not “TPLF.” TPLF goes on around the world, though it
is nore comon in sone places than others.

This observation included a remnder that it is inmportant to
encourage diversity, equity, and inclusion in the ranks of class
action | awers and MDL | eadership. There are | awers who need to
borrow to represent clients they are perfectly able to represent.
They should not be left at a di sadvant age.

Anot her participant observed that |awers frequently have
financi ng i n bankruptcy proceedings. In state courts, financing may
provide living expenses for plaintiffs. “There are |lots of things
we’ re not tal ki ng about.” Chanperty is one of the things others are
tal ki ng about.

Two participants agreed there is a distinction between
“consuner” and “comrercial” TPLF. There are so many pernmnmutations
that it would be difficult to define what sorts of arrangenents
shoul d be brought into a “TPLF” rule. “This is a challenge. There
is much to be learned. But filling in the blanks will not make the
rul es choi ces go away.”

The Committee agreed that TPLF is a big topic. It cannot be
allowed to get away. Continued study will be inportant. But the
time has not cone to start drafting. The game for now is to stay
t he cour se.

Mandatory Initial Discovery Pilot Projects

Dr. Lee provided an interimreport on the mandatory initi al
di scovery projects in the District of Arizona and the Northern

District of Illinois. The projects ran for three years in each
court, beginning and .concluding a nonth apart. Al judges
participated in the Arizona project. Mst judges participated in
the Northern District of Illinois.

The “pilot order” was docketed in nore than 5,000 cases in
Arizona. Discovery was filed in about half of them N nety-three
percent of these cases have closed. In both Arizona and Illinois
there i s a backl og of cases awaiting trial because of the pandem c.
Jury trials are on the lists. The pilot order was entered in nore
than 12,000 cases in Illinois. N nety percent of these cases have
cl osed, |eaving sonme 1,200 open.

There are positive things to report about the study. The
pandem c affected both districts, so it remains possible to conpare
their experiences. Case events have been |oaded into the study
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program with the cooperation of the clerks’ offices. The FJC has
i nterviewed judges and court staff. In-depth docket data is being
col | ect ed.

Surveys are sent to the lawers in closed cases at six-nonth
intervals. Mdire than 10, 000 surveys have been sent. There are nore
than 3,000 responses. That is a great response rate.

The FJC has been working on the study for five years. “It’s
beconme part of my nental furniture.” It will yield “lots and |ots
of information.”

Judge Dow noted that circunstances in Arizona are different

fromcircunstances in Illinois. Arizona lawers have worked with
expanded di sclosures in Arizona state courts for nore than twenty
years. Geater resistance was faced in Illinois.

The neeting concluded with the hope that the next neeting,
schedul ed for March 29, 2022, will be in person.

Respectful Iy subm tted,

Edward H. Cooper
Reporter
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MEMORANDUM

TO: Hon. John D. Bates, Chair
Committee on Rules of Practice and Procedure

FROM: Hon. Raymond M. Kethledge, Chair
Advisory Committee on Criminal Rules
RE: Report of the Advisory Committee on Criminal Rules
DATE: December 14, 2021
L. Introduction

The Advisory Committee on Criminal Rules met in Washington, D.C. on November 4,
2021. Draft minutes of the meeting are attached.

The Advisory Committee has no action items. This report presents several information
items. The Committee chose not to pursue several proposed amendments; referred one proposal to
a subcommittee for further study; and approved an amendment incorporating Juneteenth in the
definition of “legal holiday.” That amendment will be included in a package of similar
amendments to be presented at a later meeting, and appears here as an information item.

Committee on Rules of Practice & Procedure | January 4, 2022 Page 258 of 344



Report to the Standing Committee
Advisory Committee on Criminal Rules
December 14, 2021 Page 2

II. Information Items
This report presents the following information items:
e The Committee’s decision not to move forward with the following:

o multiple suggestions to amend Rule 6(¢e), governing grand jury secrecy, to
allow the release of materials of special historical or public interest;

o asuggestion to address the authority of courts to issue redacted versions of
grand jury related judicial decisions;

o a suggestion to amend Rule 6(c), governing the authority of grand jury
forepersons;

o a suggestion to adopt an amendment or new rule to deal with delays in the
disposition of habeas appeals in the federal appellate courts; and

o asuggestion to amend Rule 59(b)(2), governing objections to findings and
recommendations by magistrate judges.

e The Committee’s discussion of a suggestion to expand pro se access to electronic
filing, which will be considered by a cross-committee group;

e The Committee’s decision to appoint a subcommittee to consider an amendment to
Rule 49.1 to address concerns about the Committee on Court Administration and
Case Management (CACM) guidance included in the committee note; and

e The Committee’s decision to approve an amendment to Rule 45(a)(6), recognizing
Juneteenth as a national holiday; final action will be requested at a later date.

A. Proposals to Add Exceptions to Grand Jury Secrecy Under Rule 6(e)

The Committee earlier received and referred to a subcommittee multiple suggestions to
amend Rule 6(e)(3) to create an exception allowing disclosure in cases of exceptional historical or
public interest. After extended consideration of the subcommittee’s report, the Committee decided,
by a vote of 9 to 3, not to proceed further with the proposed amendments.

1. The Context, the Proposals, and the Committee’s Process

The Committee last considered whether to amend Rule 6(e) to allow disclosure of grand
jury materials of exceptional historical importance in 2012, when it concluded that an amendment
would be “premature” because courts were reasonably resolving applications “by reference to their
inherent authority.”! Since then, McKeever v. Barr, 920 F.3d 842 (D.C. Cir. 2019), cert. denied,

! The minutes of the meeting on April 22-23, 2012 state:
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140 S. Ct. 597 (2020), and Pitch v. United States, 953 F.3d 1226 (11th Cir. 2020) (en banc), cert.
denied, 141 S. Ct. 624 (2020), overruled prior circuit precedents and held that the district courts

have no authority to allow the disclosure of grand jury matters not included in the exceptions stated
in Rule 6(e)(3).

The McKeever and Pitch decisions deepened a split in the circuits. The Sixth and Eighth
Circuits had already held that Rule 6(e)’s exceptions are exclusive.? But the Second and Seventh
Circuits have held that district courts possess inherent authority to release grand jury material in
appropriate cases without an express exception. In re Petition of Craig, 131 F.3d 99, 102 (2d Cir.
1997); Carlson v. United States, 837 F.3d 753, 766—67 (7th Cir. 2016). This issue continues to be
litigated in other circuits.> Moreover, in a statement respecting the denial of certiorari in McKeever,
Justice Breyer urged the Committee to resolve this question.* Given these developments, the
Committee recognized that the situation has changed significantly since 2012.

The Committee’s discussion focused on the suggestions submitted by Public Citizen
Litigation Group (20-CR-B), the Reporters Committee for Freedom of the Press (20-CR-D), and
Joseph Bell and David Shivas (21-CR-F), as well as proposals submitted in 2011, 2020, and 2021
by the Department of Justice during the Obama, Trump,’ and Biden administrations (20-CR-H and
21-CR-J). Several of these suggestions would authorize not only disclosure of records of special
historical interest, but also disclosure that would further the public interest generally. Some
suggestions referenced the courts’ putative inherent authority to disclose grand jury materials. In

Discussion among the full Committee revealed consensus that, in the rare cases where
disclosure of historically significant materials had been sought, district judges had
reasonably resolved applications by reference to their inherent authority, and that it would
be premature to set out standards for the release of historical grand jury materials in a
national rule.

2 United States v. McDougal, 559 F.3d 837, 840—41 (8th Cir. 2009) (““Because the grand jury is an
institution separate from the courts, over whose functioning the courts do not preside,’ . . . courts will not
order disclosure absent a recognized exception to Rule 6(e) or a valid challenge to the original sealing order
or its implementation.”) (alteration and citation omitted); In re Grand Jury 89-4-72, 932 F.2d 481, 488 (6th
Cir. 1991) (“[W]ithout an unambiguous statement to the contrary from Congress, we cannot, and must not,
breach grand jury secrecy for any purpose other than those embodied by the Rule.”).

3 On June 10, 2021, the First Circuit held oral argument in a case raising this issue. In re: Petition
for Order Directing Release of Records (Lepore v. United States), No. 20-1836 (1st Cir.).

* He wrote:

Whether district courts retain authority to release grand jury material outside those
situations specifically enumerated in the Rules, or in situations like this, is an important
question. It is one I think the Rules Committee both can and should revisit.

McKeever v. Barr, 140 S. Ct. 597, 598 (2020).

> The Department’s 2020 submission described this as a proposal “the Department Could Possibly
Support.” 20-CR-H at 6.
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contrast, the Department’s suggestions over the years have all (i) taken the position that courts lack
inherent authority to order disclosures not specified in the rule, and (ii) sought only a limited
exception for disclosure of historical records. All the proposals submitted to the Committee are
summarized in a chart attached as an appendix to this report.

The Committee referred these suggestions to a subcommittee, which held a full-day
miniconference in April 2021 to gather the views of experienced prosecutors, defense counsel,
historians, journalists, and others affected by grand jury secrecy. The subcommittee also met by
telephone four times over the summer. The subcommittee’s report to the Committee included (1)
a draft amendment defining a limited exception to grand jury secrecy for historical records that
would balance the interest in disclosures with the vital interests protected by grand jury secrecy,’
and (2) a recommendation by a majority of the subcommittee that the Committee pursue neither a
historical records exception to grand jury secrecy, nor a broader exception that would ground a
new exception in the public interest or inherent judicial authority.’

After lengthy deliberations at its November meeting, the Committee voted 9 to 3 not to
proceed with an amendment to Rule 6(¢e) that would provide for disclosure of grand jury materials
of historical or public interest.

2. The Committee’s Decision Not to Proceed with a Historical or Public
Interest Amendment

In its plenary review of the proposals, the Committee began with the premise that secrecy
plays a critical role in the grand jury’s effectiveness. As the Supreme Court explained in Douglas
Oil Co. of California v. Petrol Stops Northwest, 441 U.S. 211(1979):

We consistently have recognized that the proper functioning of our grand jury
system depends upon the secrecy of grand jury proceedings. In particular, we have
noted several distinct interests served by safeguarding the confidentiality of grand
jury proceedings. First, if preindictment proceedings were made public, many
prospective witnesses would be hesitant to come forward voluntarily, knowing that
those against whom they testify would be aware of that testimony. Moreover,
witnesses who appeared before the grand jury would be less likely to testify fully
and frankly, as they would be open to retribution as well as to inducements. There

® The key elements of the subcommittee discussion draft were (a) a requirement that the government
be provided with notice and an opportunity to be heard on any petition for release, (b) a threshold
requirement that the case have been closed for at least 40 years, and (c) findings that the grand jury matter
has “exceptional historical importance” and that “the public interest in disclosing the grand jury matter
outweighs the public interest in retaining secrecy.” The subcommittee declined to adopt the non-exhaustive
list of factors several prior courts have considered, drawn from the Second Circuit’s decision in Craig
(though it referenced that case in the committee note), and it declined to provide for any automatic or
presumptive disclosure after a certain period. See November 2021 Agenda Book (Criminal Rules

Committee).

" As noted infi-a, the Department of Justice supported the subcommittee draft, though it proposed
two key revisions.
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also would be the risk that those about to be indicted would flee, or would try to
influence individual grand jurors to vote against indictment. Finally, by preserving
the secrecy of the proceedings, we assure that persons who are accused but
exonerated by the grand jury will not be held up to public ridicule.

441 U.S. at 218-19 (citation omitted).

As the Court recognized, the possibility of disclosure can undermine the grand jury’s
effectiveness. “Persons called upon to testify will consider the likelihood that their testimony may
one day be disclosed to outside parties. Fear of future retribution or social stigma may act as

powerful deterrents to those who would come forward and aid the grand jury in the performance
of its duties.” Id. at 222.

A majority of the Committee concluded that even the most carefully drafted amendment
would pose too great a danger to the integrity and effectiveness of the grand jury as an institution.
Members expressed concerns about the likely effects of such an amendment and the possibility of
unintended and unforeseeable consequences. They found the interests in favor of disclosure
insufficient to risk undermining an institution that has played a critical role in the criminal justice
system for almost a thousand years. In assessing these risks, members drew on their own extensive
experience with grand jury proceedings as well as the information gained at the miniconference.
Five members described their own experience representing witnesses, targets, and other parties
with an interest in the secrecy of grand jury proceedings. Nine members (including some who also
represented witnesses at other stages of their career) had served as federal prosecutors. Many of
these members referenced their experience working with prospective witnesses, seeking to
reassure them, and eliciting their testimony.

A majority of members concluded that there was too great a risk that an amendment—even
if narrowly tailored—could significantly complicate the process of advising witnesses, endanger
witnesses and their families, and ultimately discourage witnesses’ cooperation.

Grand jury witnesses typically want to know who will be able to learn about their
testimony. Several members expressed the view that having to explain the possibility that a
witness’s testimony could be released—even after several decades—would impede witness
cooperation. Many witnesses are fearful about testifying, especially in cases involving violent
crime and criminal activity by groups, including drug cartels, terrorists, gangs, and other organized
crime. One member recalled prospective witnesses who had been so frightened that they fled the
country rather than testify.

The Committee discussed whether delaying disclosure for many decades, such as the 40-
year floor in the draft amendment prepared by the subcommittee, would address this concern.
Members explained that even lengthy delays do not negate either the fear or the danger that
witnesses may face. Groups such as drug cartels and terrorist organizations have what one
miniconference participant called “long memories”; those groups might seek to retaliate against a
witness or the witness’s family members even after many years have passed. Moreover, even after
decades, the revelation of grand jury records could adversely affect the reputational and business
interests of witnesses and their families. For example, one member described the devastating effect
that a grand jury leak had on the reputation of a major civil rights leader and his family. Such a
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revelation, she explained, would have a major impact even after many decades, on not only the
affected person and his family, but also many others in the community.

The draft amendment prepared by the subcommittee and considered by the Committee
included other safeguards that aimed to preclude any release that would harm or endanger
witnesses. The amendment required the court to undertake a fact-intensive inquiry and to
determine whether the interest in disclosure outweighed the public interest in retaining secrecy.
The draft committee note stressed that “[t]he court must evaluate . . . the possible impact of the
particular disclosure on living persons (including witnesses, grand jurors, and persons investigated
but not charged).” The draft amendment provided for notice to the government and the opportunity
for a hearing at which the government would be responsible for advising the court of any impact
the disclosure might have on living persons. Given this requirement, several members
acknowledged that courts likely would not permit disclosure in a case in which a witness faced
physical danger from groups such as terrorists, cartels, or violent criminal organizations.
Moreover, as the Department of Justice suggested to the Committee, the amendment could have
been revised to heighten the protection for witnesses and others by requiring the court to make a
finding that disclosure would not materially prejudice any living person as a prerequisite to any
release. The note also drew attention to Rule 6(¢)(3), which authorizes the court to order disclosure
with redactions or to impose other conditions to prevent prejudice.

Yet the members opposing the amendment concluded that the dangers of expanded
disclosure would remain. Members recognized that exceptions to grand jury secrecy already exist,
so witnesses cannot be assured that their testimony can never be revealed. But members considered
the addition of the exception to be a significant change that would complicate the preparation and
advising of witnesses and reduce the likelihood that they would testify fully and frankly. Moreover,
the proposed exception was qualitatively different from the existing exceptions to grand jury
secrecy, all of which are intended to facilitate the resolution of other criminal and civil cases, and
the investigation of terrorism.

The Committee was aware that the Justice Department had consistently supported an
amendment for more than a decade (though with some variation in its proposals); but that support
was not enough to overcome members’ concern that the amendment could do subtle but
incalculable damage to the grand jury as an institution. Members also noted that the Department’s
support of the amendment was at odds with the grave concerns raised by many current and former
career prosecutors at the miniconference and on the Committee who saw the amendment as a threat
to the grand jury and opposed it.

Numerous members acknowledged that this was a close issue, and some members agreed
with the Committee’s view in 2012 that the courts had appropriately handled the rare cases in
which they permitted disclosure. Many members also recognized that the public has an interest in
the disclosure of grand jury records in cases of exceptional historical interest, such as those
involving Julius and Ethel Rosenberg. But some members who stated they were comfortable with
the disclosure in rare cases such as Rosenberg thought that no amendment could fully replicate the
prior judicial practice in these cases. Even with strict limits, an amendment expressly allowing
disclosure of these materials would tend increase the number of requests and actual disclosures
alike, thereby undermining the critical principle of grand jury secrecy.
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Judge Kethledge stated that evolved institutions like this one are distillations of experience
and wisdom. They work in ways we are not aware of, and often benefit us in ways we do not
understand. The potential for unintended consequences is greater than usual. Moreover, an express
exception might encourage potential leakers to define for themselves the situations in which such
disclosures were desirable.

The Committee also considered the differences between the common-law and rulemaking
approaches to this issue. Without an amendment, historians and other interested parties will
continue to seek grand jury records in circuits where inherent authority has not been foreclosed,
requiring those courts to develop standards for release. The common-law approach would allow
those courts to move incrementally, comparing the case at hand to prior cases, rather than seeking
to answer all the relevant questions for disclosure in one fell swoop. Given the existing circuit
split, however, members thought the Supreme Court would eventually address the issue whether
the courts have this authority. But the Supreme Court as well could choose to act incrementally in
this area. In contrast, rulemaking might eliminate the need for the circuits and perhaps the Supreme
Court to address that issue, and provide a national standard developed in a deliberative process
with broad input. Moreover, the standard could strive to be highly protective of the interests of
witnesses and their families, as well as the government’s interest in ongoing investigations and
prosecutions.

The Committee acknowledged Justice Breyer’s call to resolve the circuit split regarding
disclosure of grand jury materials. As discussed below, however, members concluded that the
question whether courts have inherent authority to order that disclosure is substantive, not
procedural, and thus beyond the Committee’s purview. The Committee’s role, instead, is to
recommend whether—as a matter of positive procedural law—Rule 6(e) should be amended to
provide for disclosure of grand jury materials of exceptional historical interest. For the reasons
stated above, a majority of the Committee chose not to recommend such an amendment.

Members also discussed a broader exception for disclosure in the public interest. The
subcommittee had recommended against such a broad exception, and members generally agreed
that a broader and less precise exception would be an even greater threat to the grand jury.

3. The Committee’s Decision Not to Address Either the Exclusivity of the
Exceptions to Secrecy in Rule 6 or the Courts’ Inherent Authority

Finally, the Committee chose not to address the question whether federal courts have
inherent authority to order disclosure of grand jury materials. On this point, the suggestions
received by the Committee were sharply divided. In the Committee’s view, however, this question
concerns the scope of “[t]he judicial power” under Article III. That is a constitutional question, not
a procedural one, and thus lies beyond the Committee’s authority under the Rules Enabling Act.

B. Clarification of Court’s Authority to Release Redacted Versions of Grand
Jury-Related Judicial Opinions

The McKeever decision also prompted a request from District of Columbia Chief Judge
Beryl Howell and former Chief Judge Royce Lamberth (21-CR-C). They wrote asking the
Committee to consider whether Rule 6(e) should be amended to authorize courts “to release
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judicial decisions issued in grand jury matters” when, “even in redacted form,” those decisions
reveal “matters occurring before the grand jury.” The judges explained that “[t]he practice by this
Court’s Chief Judges, who are tasked with handling grand jury matters, and by the D.C. Circuit
has been to release publicly redacted versions of judicial decisions resolving legal issues in grand
jury matters, after consultation with the government and affected parties, despite the arguable
revelation thereby of some matters occurring before the grand jury.” The judges further stated that
“[t]his practice is critically important to avoid building a body of ‘secret law’ in the grand jury
context.” But they also observed that, to the extent “judicial decisions in grand jury matters have
been released based on the court’s inherent authority or the fact that Rule 6 imposes no secrecy
obligation on courts, which are notably absent from the enumerated list of persons bound by
Rule 6(e)’s prohibition on disclosure, the majority of the D.C. Circuit panel in [McKeever]| rejected
those bases.” The judges thus concluded that “the D.C. Circuit’s decision has cast a shadow about
the legal basis for this practice,” and accordingly the authority to continue this practice “deserves
consideration and clarification.”

In response to this suggestion, the reporters prepared a memo that detailed a number of
redacted judicial decisions involving grand jury issues. After discussion, the subcommittee chose
not to recommend an amendment to address this issue at this time.

After discussion at the November meeting, the Committee likewise decided unanimously
not to pursue an amendment. Members thought the current means available to judges—particularly
redaction—were generally adequate to allow for sufficient disclosure while complying with Rule
6(e). Whether judicial opinions may disclose grand jury materials in a manner inconsistent with
Rule 6(e), of course, would be a difficult question. Since McKeever, however, no one has claimed
that disclosure of grand jury material in a judicial opinion violated Rule 6.

C. Rule 6(c) Authority of Grand Jury Forepersons

The Committee declined to move forward with a suggestion from Judge Donald Molloy
(21-CR-A) that it amend Rule 6(c) to authorize a grand jury foreperson to excuse members of the
grand jury temporarily. The Committee learned that districts within the Ninth Circuit vary
considerably as to who has authority to grant temporary excuses to grand jury members. The most
common approach requires review by the district jury office. Other districts refer requests to the
grand jury foreperson or to the chief judge. Only three districts (Idaho, Montana, and the N.D.
California) allow the foreperson, acting alone, to grant temporary excuse requests.

The Committee saw no reason to displace the varying local practices with a uniform
national rule, and no reason to favor one district’s practice over others. The districts seem to have
chosen systems that work well for them.

D. Time Limits on Habeas Dispositions in the Appellate Courts

The Committee declined to move forward with Mr. Gary Peel’s suggestion (21-CR-G) that
it adopt an amendment or new rule to deal with “non action” by federal appellate courts in habeas
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appeals. The proposal did not include any evidence of a systematic problem in the courts of appeal,
and appellate procedure falls outside the Committee’s jurisdiction.

E. Rule 59(b)(2) Objections to Findings and Recommendations by Magistrate
Judges

The Committee declined to move forward with Judge Patricia Barksdale’s suggestion (21-
CR-H) that it amend Rule 59(b)(2)—which governs objections to findings and recommendations
by magistrate judges—to add language specifying a 14-day period to respond to objections. Judge
Barksdale drew the Committee’s attention to a discrepancy between Civil Rule 72(b)(2)—which
provides a 14-day period to respond to objections—and Criminal Rule 59(b)(2)—which does not
set a time for responses. Judge Barksdale provided no information suggesting that the current text
of Rule 59 had created any problems, and Committee members thought that parties in criminal
cases routinely file such responses. The Committee thus saw no need for an amendment.

F. Rule 49 and Pro Se Access to Electronic Filing

The Committee had a brief initial discussion of Sai’s suggestion (21-CR-E) that the
Committee expand access of pro se parties to electronic filing in criminal cases. Electronic filing
has evolved significantly since the Committee amended Rule 49 in 2018, most recently in response
to COVID-19.

Sai also proposed changes in the regulation of electronic filing in the Civil and Bankruptcy
Rules. To facilitate cross-committee consideration of these related proposals, Professor Cathie
Struve is convening a group made up of the reporters for the various Advisory Committees that
will develop more information relevant to the issues.

G. Rule 49.1 and CACM Guidance Referenced in the Committee Note

The Committee discussed Judge Jesse Furman’s suggestion (21-CR-I) to amend Rule 49.1
and its committee note. By way of background, in United States v. Avenatti, No. 19-CR-374-1
(JMF), 2021 WL 3168145 (S.D.N.Y. July 27, 2021), Judge Furman held that a criminal
defendant’s CJA form 23s (and related affidavits)—submitted by defendants to demonstrate
financial eligibility for appointed counsel—are “judicial documents” that must be disclosed
(subject to appropriate redactions) under both the common-law and the First Amendment. In
contrast, the committee note to Rule 49.1 suggests that these forms should not be made available
to the public. The committee note incorporates guidance from the CACM Committee and the
Judicial Conference, and provides in relevant part:

The following documents in a criminal case shall not be included in the
public case file and should not be made available to the public at the courthouse or
via remote electronic access:

K ok ok sk sk

o financial affidavits filed in seeking representation pursuant to the Criminal
Justice Act;
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To the extent that the Rule does not exempt these materials from disclosure,
the privacy and law enforcement concerns implicated by the above documents in
criminal cases can be accommodated under the rule through the sealing provision
of subdivision (d) or a protective order provision of subdivision (e).®

Judge Furman wrote that the Guidance is “problematic, if not unconstitutional” and
“inconsistent with the views taken by most, if not all, of the courts that have ruled on the issue to
date.” He proposed deletion of the reference to financial affidavits in the committee note, and the
following amendment to Rule 49.1(d):

(d) Filings Made Under Seal. Subject to any applicable right of public access,
tFhe court may order that a filing be made under seal without redaction. The
court may later unseal the filing or order the person who made the filing to
file a redacted version for the public record.

The Committee referred Judge Furman’s suggestion to a subcommittee, which will
consider the privacy interests of indigent defendants, their Sixth Amendment right to counsel, and
the public rights of access to judicial documents under the First Amendment and the common law.
The subcommittee will also coordinate with the Civil and Bankruptcy Committees since their rules
have similar language. Finally, the Committee will advise the CACM Committee that it is
considering this issue.

H. Juneteenth National Independence Day

The Committee approved an amendment to Rule 45(a)(6) recognizing Juneteenth as a
national holiday. At present, this is an information item. Final action will be requested at a later
date when the parallel changes to the Appellate, Bankruptcy, Civil, and Criminal Rules will be
presented together.

¥ This language was added after the public comment period. The committee note includes the
following description of changes made after publication:

Finally, language was added to the Note clarifying the impact of the CACM policy
that is reprinted in the Note: if the materials enumerated in the CACM policy are not
exempt from disclosure under the rule, the sealing and protective order provisions of the
rule are applicable.
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Suggestion Bell & Shivas Reporters Public Citizen 2011 DOJ Proposal | 2020 DOJ Proposal | 2021 DOJ Proposal
(21-CR-F) Committee (20-CR-B) (11-CR-C) (20-CR-H) (21-CR-))
(20-CR-D)
Clear Yes - Yes — Yes — Yes — Yes — Yes-
exception
for “(vi) on petition of | “(vi) on petition “(vi)(a) the petition | “(vi)(b) the records | Same as 2011 Exceptional or
historical any interested of any interested seeks grand-jury have exceptional proposal verbatim significant historical
importance? | person for reasons person for reasons | records of historical importance.
of historical or of historical or historical importance” “(vi)(b) the records
public interest...” public interest...” | importance” have exceptional
(same as Reporters | (same as Bell & Specifies that historical
Committee) Shivas) historical importance”
importance must be
exceptional. Specifies that
historical importance
must be exceptional.
Residual or | Yes— Yes — No - No — No — No -
catch-all
exception? “(vi) on petition of | “(vi) on petition The only explicitly | The only explicitly | The only explicitly The only explicitly
any interested of any interested mentioned mentioned mentioned exception | mentioned exception
person for reasons person for reasons | exception is for exception is for is for exceptional is for exceptional or
of historical or of historical or exceptional historical historical significant historical
public interest” public interest” historical importance. importance. importance.
importance.
Public interest Public interest (Introductory
exception functions | exception paragraph references
like a residual or functions like a “historical value and
catch-all. residual or catch- interest to the
all. public” but later
(Same as Reporters refers only to
Committee) (Same as Bell & historical value.)
Shivas)
Timeframe? | Somewhat — Somewhat — Yes — Yes — Yes — Yes —
No specific No specific Uses the After 30 years the Uses the framework | The courts may
timeframe but a timeframe but a framework of the court may authorize | of'the 2011 proposal | consider petitions
factor for factor for 2011 proposal but | disclosure: “(vi)(c) | but adjusts the for release of grand
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Suggestion

Bell & Shivas
(21-CR-F)

Reporters
Committee
(20-CR-D)

Public Citizen
(20-CR-B)

2011 DOJ Proposal
(11-CR-C)

2020 DOJ Proposal

(20-CR-H)

2021 DOJ Proposal
(21-CR-))

consideration is
“(vi)(e) how long
ago the grand jury
proceedings took
place”

(Same as Reporters
Committee)

consideration is
“(vi) how long
ago the grand jury
proceedings took
place”

(Same as Bell &
Shivas)

adjusts the specific
timeframes
involved and never
explicitly
references NARA
or archival records.

After 20 years the
court may
authorize
disclosure: “(vi)(b)
at least 20 years
have passed since

at least 30 years
have passed since
the relevant case
files associated with
the grand-jury
records have been
closed”

After 75 years
NARA may release
archival grand-jury
materials in its
collections: “(C)

timeframe for when
the courts can
authorize disclosure

from after 30 years to
50 years and does not

set a time at which
all archival grand-
jury materials may
be presumptively

released (justification
that this is too great a

departure from

traditional grand-jury

jury information
after 25 years
following the end of
the relevant grand

jury.

After 70 years,
grand jury records
would become
available to the
public in the same
manner as other
archival records in

the relevant case Nothing in this Rule | secrecy). NARA'’s collections
files associated shall require the (requesting access at
with the grand-jury | Archivist of the After 50 years the NARA facility or
records have been | United States to court may authorize | filling a FOIA
closed” withhold from the disclosure: “(vi)(c) at | request)
public archival least 50 years have
After 60 years the | grand-jury records passed since the
records may be more than 75 years | relevant case files
released: “(8) after the relevant associated with the
Nothing in this case files associated | grand-jury records
Rule prevents with the grand-jury | have been closed”
disclosure of records have been
grand-jury closed.” This proposal also
materials more recommends
than 60 years after | This proposal also defining “archival
closure of the case | recommends grand-jury records”
file” defining “archival in the rules
grand-jury records” | themselves
in the rules
themselves
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same as Reporters
Committee)

differences but
same as Bell &
Shivas)

grand-jury records”
and of changing
the timeframe for
permissible
disclosure from 30
years to 20 years.

But in the
suggestion, the
authors write, “the
‘special
circumstances’ test
articulated in Craig
and applied by
district courts in
several subsequent
cases provides an
appropriate starting

point.” (pg. 8).

development in the
case law” (pg. 7),
and provides its
own list of findings
the district court
must make:

(a) The petition
seeks only archival
grand-jury records
(b) The records
have exceptional
historical
importance

(c) At least 30 years
have passed since
the relevant case
files associated with
the grand-jury
records have been
closed

(d) no living person
would be materially
prejudiced by

does not include in
text of rule.

Instead, uses the
findings that the
district court must
make from the 2011
proposal with two
alterations.

(1) Says, “(a) the
petition seeks
archival grand-jury
records” rather than
“(a) the petition
seeks only archival
grand-jury records”

in the 2011 proposal.

(2) Changes the
timeframe for
permissible
disclosure from 30
years to 50 years.

Suggestion Bell & Shivas Reporters Public Citizen 2011 DOJ Proposal | 2020 DOJ Proposal | 2021 DOJ Proposal

(21-CR-F) Committee (20-CR-B) (11-CR-C) (20-CR-H) (21-CR-))
(20-CR-D)

Incorporates | Yes — Yes - No — No — No — No —

Craig

factors? “in consideration of | “in consideration | Instead, uses the Acknowledges Acknowledges the No explicit mention
the following non- | of the following findings that the Craig but believes relevance of the of the Craig factors
exhaustive list of non-exhaustive district court must | those factors “are Craig factors for a in the memo.
factors” and then list of factors” and | make from the better left to contextual analysis
includes all 9 Craig | then includes all 9 | 2011 proposal with | elaboration in the of what constitutes The memo does note
factors. (some Craig factors. the exception of Advisory “exceptional that the district court
minor formatting (some minor “(a) the petition Committee Notes historical must find that
differences but formatting seeks only archival | and then to significance” but

(1) No living person
would be materially
prejudiced by
disclosure (or that
prejudice could be
avoided through
redaction or other
reasonable steps)

(2) Disclosure
would not impede
any pending
government
investigation or
prosecution.

(3) Release should
only be authorized
when the court finds
that the public
interest in disclosing
outweighs the public
interest in secrecy.
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Suggestion Bell & Shivas Reporters Public Citizen 2011 DOJ Proposal | 2020 DOJ Proposal | 2021 DOJ Proposal
(21-CR-F) Committee (20-CR-B) (11-CR-C) (20-CR-H) (21-CR-))
(20-CR-D)
disclosure, or that
any prejudice could
be avoided through
redactions or such
other reasonable
steps as the court
may direct
(e) Disclosure
would not impede
any pending
government
investigation or
prosecution and
(f) No other reason
exists why the
public interest
requires continued
secrecy.
Codifies the | Yes/Somewhat — Somewhat — Somewhat — No - No — No -
inherent
authority of | “(vii) on petition of | “(8) Nothing in “(9) Nothing in this | Not referenced in The DOJ would like | No reference to the
the district any interested entity | this rule shall Rule shall limit the text of the the amendment to inherent authority of
courts? or person for any limit whatever whatever inherent | recommended “contain an explicit the courts.
additional reason inherent authority | authority the amendment and in statement that the list
presenting courts possess to | district courts suggestion writes, of exceptions to
exceptional unseal grand jury | possess to unseal “[t]he Supreme grand jury secrecy
circumstances records in grand-jury records | Court has contained in the Rule
where disclosure exceptional in exceptional specifically rejected | is exclusive” unless
may be authorized circumstances.” circumstances.” the proposition that | the Court addresses
pursuant to the a district court has that question in
inherent authority Qualifying Qualifying inherent authority to | Department of
of the court.” “inherent “inherent create exceptions to | Justice v. House
authority” with authority” with the rules of criminal | Committee on the
“whatever” in (8) | “whatever” in (9) procedure adopted Judiciary. Oral
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Suggestion

Bell & Shivas
(21-CR-F)

Reporters
Committee
(20-CR-D)

Public Citizen
(20-CR-B)

2011 DOJ Proposal
(11-CR-C)

2020 DOJ Proposal
(20-CR-H)

2021 DOJ Proposal
(21-CR-))

“(viii) This rule
recognizes and
codifies the
existence of the
inherent authority
of the court to
authorize disclosure
under exceptional
circumstances”

“(8) Nothing in this
rule shall limit
whatever inherent
authority courts
possess to unseal
grand jury records
in exceptional
circumstances.”

Qualifying
“inherent authority”
with “whatever” in
(8) leaves how
much inherent
authority the district
courts have up for
debate.

However, (viii)
codifies the
existence of an
inherent authority to
authorize disclosure
without the

leaves how much
inherent authority
the district courts
have up for
debate.

However, the
existence of the
catch-all
exception in the
Reporters’
Committee
suggestion means
that courts should
not have to rely
on inherent
authority.

leaves how much
inherent authority
the district courts
have up for debate.

by the Court in its
rulemaking

capacity.” (pg. 4).

argument in this case
was postponed and
has not been
rescheduled.
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Suggestion Bell & Shivas Reporters Public Citizen 2011 DOJ Proposal | 2020 DOJ Proposal | 2021 DOJ Proposal
(21-CR-F) Committee (20-CR-B) (11-CR-C) (20-CR-H) (21-CR-))
(20-CR-D)
qualification of
“whatever”, and the
existence of the
catch-all exception
in the Bell & Shivas
suggestion means
that courts should
not have to rely on
inherent authority.
Final No — No — Yes — Yes — Yes — No -
decision
language? Not discussed. Not discussed. “(vi) An order “(vi) An order “(vi) An order Not discussed
granting or denying | granting or denying | granting or denying a
a petition under a petition under this | petition under this
Rule 6(e)(3)(E)(vi) | paragraphis a final | paragraph is a final
is a final decision decision for decision for purposes
for purposes of purposes of Section | of Section 1291,
Section 1291, Title | 1291, Title 28.” Title 28.”
28.”
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ADVISORY COMMITTEE ON CRIMINAL RULES
DRAFT MINUTES
November 4, 2021

Attendance and Preliminary Matters

The Advisory Committee on Criminal Rules (“the Committee”) met in Washington, D.C.
on November 4, 2021. The following members, liaisons, and reporters were in attendance:

Judge Raymond M. Kethledge, Chair

Judge André Birotte Jr. (via Microsoft Teams)

Judge Jane J. Boyle

Judge Timothy M. Burgess

Judge Robert J. Conrad

Dean Roger A. Fairfax, Jr.

Judge Michael J. Garcia

Lisa Hay, Esq.

Judge Bruce J. McGiverin (via Microsoft Teams)

Angela Noble, Esq., Clerk of Court Representative (via Microsoft Teams)
Kenneth A. Polite, Jr., Esq., ex officio’

Judge Jacqueline H. Nguyen (via Microsoft Teams)

Catherine M. Recker, Esq.

Susan M. Robinson, Esq.

Jonathan Wroblewski, Esq.!

Judge John D. Bates, Chair, Standing Committee

Judge Jesse M. Furman, Standing Committee Liaison

Professor Sara Sun Beale, Reporter

Professor Nancy J. King, Associate Reporter

Professor Catherine Struve, Reporter, Standing Committee (via Microsoft Teams)
Professor Daniel R. Coquillette, Standing Committee Consultant (via Microsoft Teams)

The following persons participated to support the Committee:

Brittany Bunting, Administrative Analyst, Rules Committee Staff

Shelly Cox, Management Analyst, Rules Committee Staff

Burton DeWitt, Esq., Law Clerk, Standing Committee

Bridget M. Healy, Esq., Acting Chief Counsel, Rules Committee Staff

Laural L. Hooper, Esq., Senior Research Associate, Federal Judicial Center (via Microsoft
Teams)

S. Scott Myers, Esq., Counsel, Rules Committee Staff

Julie Wilson, Esq., Counsel, Rules Committee Staff (via Microsoft Teams)

! Mr. Polite and Mr. Wroblewski represented the Department of Justice.
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The following persons attended as observers on Microsoft Teams:

Amy Brogioli
Joseph J. Bell, Esq.
Dr. Robert G. Bell
Grant Blakenship
Patrick Egan, Esq.
Mimi Ferraioli

John Hawkinson
Jeffrey S. Katz, Esq.

Brian C. Laskiewicz, Esq.

Maryann Locklin
James K. Pryor, Esq.
Larry Purpuro
Judith Ricucci

Mike Scarcella

Ms. Shirley

Dan Turner

American Association for Justice

Bell & Shivas, P.C.

Professional Associate of Bell & Shivas
Reporter, Georgia Public Broadcasting
American College of Trial Lawyers
Professional Associate of Bell & Shivas
Freelance Journalist

Professional Associate of Bell & Shivas
Bell & Shivas, P.C.

Professional Associate of Bell & Shivas
Practitioner

Professional Associate of Bell & Shivas
Professional Associate of Bell & Shivas
Legal Affairs Reporter, Reuters
Professional Associate of Bell & Shivas
Professional Associate of Bell & Shivas

Kristie M. Ward Paralegal, Bell & Shivas

Laura M.L. Wait, Esq. Associate General Counsel, District of Columbia Courts
Laura Wexler N/A

Allison Zieve, Esq. Director, Public Citizen Litigation Group

Opening Business

Judge Kethledge opened the meeting with administrative announcements. He thanked the
members in attendance, noting that many had travelled substantial distances. He also thanked the
members of the public who were observing the meeting for their interest and for the proposals
some of them had made. He drew attention to the fact that this was the first meeting for several
new members: Judge André Birotte, Judge Jane Boyle, Judge Robert Conrad, and Assistant
Attorney General Kenneth Polite, and for Angela Noble, the new clerk of court representative. The
marshals provided a short security briefing, and Ms. Bunting reviewed best practices for in-person
and virtual participants.

Ms. Wilson presented the Rules Committee Staff report, drawing attention to the materials
beginning on page 56 of the agenda book. At its June meeting the Standing Committee approved
proposed new Rule 62 and the other emergency rules for publication. The proposed emergency
rules have been posted online, and copies have been sent to all members of the federal judiciary as
well as many other interested parties. Comments are due February 16, 2022. The Standing
Committee also transmitted the proposed amendment to Rule 16 regarding expert disclosures to
the Judicial Conference, which approved them at its September meeting. The proposed amendment
has now been transmitted to the Supreme Court, which has until May 1, 2022 to adopt and transmit
to Congress.
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Ms. Wilson also drew attention to two charts. The first, on pages 125-29, is a regular
feature of each agenda book that tracks the progress of each amendment to the Federal Rules. The
second, pages 130-33, describes and tracks all legislation that would directly or effectively amend
the Federal Rules. She noted that since her report at the spring meeting there has been no action
on the only bill that would affect the Federal Rules of Criminal Procedure, the Sunshine in the
Courtroom Act—which would impact Rule 53. Ms. Wilson noted that she and the Rules Law Clerk
will continue to monitor all legislation that may affect the Federal Rules.

Judge Kethledge drew the Committee’s attention to the draft minutes. Professor King asked
members who found any typographical errors that did not affect the substance to notify the
reporters. A motion to approve the minutes was made, seconded, and passed unanimously.

Noting that there were many new members, and that it had been two years since the
Committee met in person, Judge Kethledge asked each member, as well as those who were
participating to support the Committee, to introduce themselves.

Commenting that that this was his ninth year on the Committee and his third as chair, Judge
Kethledge made some opening comments about the nature of the Committee’s work. He first
stressed the importance of meeting in person and the important bonds of trust members have in
one another, which transcend the things that often divide people. That trust in one another’s
integrity, good will, and good faith (along with the members” expertise) is the Committee’s core
asset. It cannot be developed over Zoom. He expressed gratitude for the many members who had
been able to attend in person, but noted the need to understand that given different circumstances
not all were able to do so. It is important for members to get to know one another as individuals
(not on the basis of geography or other affiliations) in order to trust one another and work together.
Judge Kethledge explained that the Committee’s role is advisory. Its job is not to reflect public
opinion, or to advance the interest of one side or another in criminal litigation. Rather, it is to
discern, as well as we can based on our diverse experiences and working together, the best response
to issues in the criminal justice system.

Rule 6: Historical Exception to Grand Jury Secrecy

Judge Kethledge introduced the grand jury items on the agenda with comments about the
grand jury’s importance and its ancient lineage, which traces back to the reign of Henry II. The
grand jury provided an important role for citizens and developed into a check on prosecutorial
power.

He urged the Committee to listen—but not defer—to the subcommittee. He noted that the
Chief Justice’s appointment of each member showed his confidence in their perspectives. The
Committee should take up each issue in a plenary fashion.

Judge Kethledge noted the deep expertise the subcommittee brought to bear on the first
item concerning the grand jury secrecy: proposals for an exception for records of historical or
public interest. Judge Garcia, the subcommittee chair, was U.S. Attorney when the disclosure of
the records concerning Julius and Ethel Rosenberg was litigated. Professor Beale argued the
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government’s case in Douglas Oil v. Petrol Stops, one of the leading Supreme Court cases on
grand jury secrecy. Professor Beale and Dean Fairfax are also noted grand jury scholars, and the
other members had seen the grand jury up close in practice, including their work representing
witnesses and targets who were not prosecuted.

Judge Garcia presented the subcommittee’s report. By a vote of five to two, the
subcommittee recommended against proceeding with an amendment to allow disclosure of grand
jury records of historical interest. When this issue was last considered in 2012, the Committee
concluded that no amendment was needed because the system was working well. But since that
time, the McKeever and Pitch cases created a circuit split, placing the D.C. and Eleventh Circuits
on one side, barring disclosure, and other circuits, including the Second Circuit with the Craig
decision, recognizing an exception to grand jury secrecy that could allow disclosure of records of
exceptional historical importance. Additionally, in a statement accompanying the denial of
certiorari in McKeever, Justice Breyer urged the Committee to look again at the issue. The
Committee received multiple proposals for an exception for historical records (including proposals
from the Department of Justice), and it referred them to the subcommittee.

Judge Garcia described the subcommittee’s process. It reviewed the Committee materials
from 2012, as well as the new submissions (some from groups that had previously urged an
amendment as well as a proposal from members of the law firm who represented Professor Pitch).
It held a miniconference with numerous panels to obtain a wide variety of perspectives.
Participants included former U.S. Attorney Patrick Fitzgerald and Beth Wilkinson, former
Principal Deputy in the Terrorism and Violent Crime Section, both of whom also had experience
representing witnesses in a range of cases, including terrorism, drugs, and special counsel
investigations. Other participants included a historian, representatives from Public Citizen and the
Reporters Committee, the general counsel of the National Archives and Records Administration,
career attorneys from the Department of Justice, and a member of the public who had been injured
by grand jury leaks. It was a mix of perspectives, including participants who were working in and
with the grand jury, and those who viewed grand jury records as a repository of information of
exceptional historical or public importance. The miniconference was exceptionally helpful to
subcommittee members.

The subcommittee proceeded first to draft the best possible amendment and committee
note, considering the issues that such an amendment would raise before turning to the question
whether to recommend pursuing the amendment. Judge Garcia explained that the subcommittee
also had to decide what to say about the question of the courts’ inherent authority to release grand
jury materials. The subcommittee, by a vote of six to one, recommended against wading into that
area. In the members’ view, this is an Article I1I issue that is not within the Committee’s authority.
For the same reason, the subcommittee decided not to address the issue of the exclusivity of the
exceptions in Rule 6(e).

Overall, Judge Garcia explained, the subcommittee took a minimalist approach, which he
defined as a relatively short textual amendment with more information in the committee note. He
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then explained the Committee’s thinking on each of the issues noted in the report, beginning on
page 137 of the agenda book.

The subcommittee limited the amendment to records of historical interest—rather than the
broader criterion of public interest—and it limited the exception further to records of “exceptional”
historic interest. It declined, however, the Department’s suggestion that the amendment be limited
to “archival” grand jury records, as well as Professor Craig’s suggestion that the rule provide a
special role for historians.

The subcommittee rejected the suggestion in several of the proposals to include in the text
the list of factors identified in the Second Circuit’s Craig decision. Instead, it referred to those
factors in the committee note.

The question whether to limit the exception to records only after a stated number of years
(a hard floor) was especially difficult. The proposals the Committee received varied widely, from
no floor to a floor of 20, 30, or 50 years, with the Department of Justice advocating for each of
these at various times. The subcommittee decided the rule should include a floor. Members were
influenced by the testimony at the miniconference and the experience of some subcommittee
members with witnesses in cases involving terrorism, drugs, and especially sensitive cases. In
those cases, witnesses show real hesitation and fear. In the grand jury investigation of the 1993
World Trade Center bombing and other terrorism cases, Judge Garcia recalled seeing that
hesitation and fear. He noted that those cases were now more than 20, but less than 30 years ago.
He had been thinking of the fear of those witnesses, the role of the grand jury, and the need for it
to function effectively.

Judge Garcia explained that the subcommittee settled, uneasily, on a floor of 40 years. The
members recognized that any floor could be seen as too low, but also that those who supported
disclosure might prefer no rule to one with too high a floor. The floor would be calculated from
the closure of the case by the Department of Justice. The Department’s procedures for closure are
complex, and Judge Garcia noted that members might have questions about that for the
Department’s representatives.

The subcommittee decided to draft the rule text stating the standard for disclosure in
general terms: whether the public interest in disclosure outweighs the need for continued grand
jury secrecy. It placed other issues in the note, specifically the impact on any living person or
prejudice to an ongoing investigation. The note also emphasizes that this is a narrow exception.

The subcommittee took the same approach to procedural requirements. The text includes
only notice to the government and an opportunity to be heard. It leaves flexibility for the court to
tailor other procedures to the requirements of an individual case.

The subcommittee rejected proposals to end grand jury secrecy after 60 or 75 years. Like
the Advisory Committee in 2012, the subcommittee saw this as too great a departure from the
principle of grand jury secrecy.
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After it worked though all of these issues and approved the discussion draft on pages 153—
55 of the agenda book, the subcommittee took up the question whether to recommend that the
Committee move forward with this proposal. Although it was not unanimous, the subcommittee
voted to recommend that the Committee not proceed with the amendment.

Judge Garcia described the evolution of his own views. He came in with experience as U.S.
Attorney when the court was considering the petition to disclosure the Rosenberg records. He felt
an interest (as did many others) in the disclosure of the records of such a historically significant
case, but also had reservations arising from his experience with grand juries investigating violent
crimes, and his representation in private practice of witnesses and targets. But as the subcommittee
worked to develop the draft rule, he was increasingly struck by the strangeness of adding a
historical exception to the Federal Rules. The existing exceptions to grand jury secrecy in Rule 6(e)
all go to investigative and national security interests. An exception for historical interests—even
exceptional historical interest—seems unlike the other exceptions recognized in the rule. In 2012,
the Committee recognized that the system was working well. Courts were using inherent authority
only in truly rare cases, and that led to the decision not to pursue an amendment.

After thanking Judge Garcia for his thorough presentation, Judge Kethledge said he would
like comments from other members of the subcommittee first, before calling on other members for
their initial thoughts. Then he would open the floor for discussion.

A subcommittee member identified herself as a defense lawyer in Philadelphia. She said
her experience had driven her focus. The suggestions we received focused on what she called the
“back end”—questions such as how to define historical interest and the factors to be considered.
But in her professional experience in two cases (state and federal), the grand jury proceedings were
distorted “up front.” In a proceeding that involved a participant in the miniconference, the member
said she observed the absolutely devastating effect that a leak, a breach of grand jury secrecy, had
on the integrity of the grand jury process. So, her focus throughout had been on the “front end”:
how to maintain the integrity of the process from the outset. Miniconference participants
confirmed her view that the protection of the integrity of the process from the outset was more
important than considering what might happen after 30, 50, or 70 years. Advising a witness who
is about to testify about exceptions to secrecy already undermines the process. Every grand jury
witness she represented had asked “who will know what I say?” The more you have to describe
exceptions, the more you undermine the process. Her driving principle was to maintain the grand
jury’s integrity on the front end.

Another subcommittee member emphasized the thoroughness of the subcommittee’s
process and noted that his views were well described in the third paragraph on page 145 of the
agenda book. He commented that not only historians, but also sociologists and others might have
scholarly interests and seek grand jury records of historical interest. Another issue of concern was
placing the government in the awkward role of serving as the broker of competing interests.
Reflecting on his experience giving warnings to witnesses when he was a federal prosecutor and
preparing witnesses or targets, he thought having to explain the historical records exception would
dilute the security that witnesses, subjects, and targets would feel.
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A member of the subcommittee said the miniconference was very helpful and she thanked
Judge Garcia for his summary. She ultimately agreed with the recommendation not to amend the
rule. The discussion draft was well done, but the more she considered the issues in drafting, the
more difficult they became. That was why ultimately she was not persuaded to support an
amendment, especially in light of the problem of reassuring witnesses and their families. The
historical records exception is qualitatively different than the other exceptions in Rule 6, and it is
at odds with the core principle that grand jury secrecy is sacrosanct. And writing a rule for inherent
authority doesn’t make sense.

Mr. Polite began by noting that although he was a new member, he had had previous
contacts with many of the members. He was an undergraduate with Dean Fairfax. He was a fellow
AUSA with Judge Furman. He was a fellow U.S. Attorney with Judge Birotte. He was co-counsel
with Ms. Recker. And Judge Garcia had hired him as an AUSA.

The Department of Justice appreciated the patience of the subcommittee. The Department’s
position has changed over the last three administrations, and Attorney General Garland has
considered this anew. Despite the changes, there were constants. Mr. Wroblewski had been a pillar
upon which the Department relied throughout. The Department consistently urged that the only
exceptions to grand jury secrecy were those stated in Rule 6; it has argued for decades in cases
across the country that the district courts have no authority to create exceptions beyond the text.
There is now a circuit split on that issue. The Department has consistently supported an historical
interest exception because it believes Rule 6 covers the waterfront of exceptions, but that in limited
circumstances historically important grand jury materials should be made available to historians
and others. A well-crafted amendment can preserve the critical tradition of grand jury secrecy and
the primacy of the Federal Rules while allowing release in cases where significant time has elapsed
and the public interest in the release of historical records outweighs the remaining need for
continued secrecy.

The Department’s 2011 proposal permitted release after 30 years if specific conditions
were met: (1) the grand jury records had exceptional historical interest, (2) no living person would
be materially prejudiced by disclosure, and (3) disclosure would not impede any pending grand
jury investigation or prosecution. The 2011 proposal also provided blanket authority to the
archivist to release grand jury records 75 years after closure of the relevant records without a
petition to the courts.

The Department, Mr. Polite said, still believes this is generally the right approach. It
recognizes that there is no clear cut or scientific basis for the number of years for the threshold for
release, and its proposals have laid out different benchmarks. The Department supports a 25-year
time frame if the rule limits release to cases in which the district court finds (1) no living person
would be materially prejudiced by disclosure, (2) disclosure would not impede any pending grand
jury investigation or prosecution, and (3) the public interest in disclosure outweighs the interest in
retaining secrecy. The Department also supports a temporal end to secrecy for materials that
become part of the National Archives. The need for secrecy in case of historical importance is
eventually outweighed by the public’s legitimate interest in preserving and accessing documentary
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legacy, and after 70 years the interest in preserving secrecy and in the privacy of living persons
normally has faded.

The next speaker identified herself as a Federal Defender and the other subcommittee
member who favored adding an exception to Rule 6. She noted that not all defense attorneys were
in agreement. All recognized the competing interests in individual privacy versus the value of
reviewing the government’s use of its authority. From the public interest perspective, the grand
jury is a powerful, secret institution the government uses to gather information about people and
entities, require testimony, and seek charges. There is a public benefit in some cases in having that
information for historians and those who may want to revise how the government works. Sunshine
on the use of authority is beneficial.

The member favored an exception for materials of historical interest, and she argued that
the split in the circuits made it incumbent on the Committee to decide what the rules do allow. If
the Committee takes no action, the district courts and courts of appeal will have to decide how to
handle petitions for disclosure. Some circuits (such as the Second and Seventh) now allow
disclosure, but others (including the D.C. Circuit and Eleventh) do not, and a case on the issue is
now pending in the First Circuit. If we don’t come up with a limited exception, courts will continue
to review petitions for disclosure, coming to various conclusions, including some with less
protection for grand jury secrecy than we might wish. So we should decide what the rule should
allow. There is no need to decide the question of inherent authority. We can just say what the rule
does allow. She supported a clear rule with disclosure permitted after 25 years. Forty years is
excessive.

Judge Kethledge offered his own comments. The question before the Committee is a close
one. Thinking of cases like Rosenberg, he could see the appeal of disclosure. The interest may be
not only historical, but also whether the government’s authority was abused, and it has been 40
years since the prosecution. On the other hand, this is like “high neck surgery” on a venerable
institution in our criminal justice system. Evolved institutions like this one are distillations of
experience and wisdom. They work in ways we are not aware of, and often benefit us in ways we
do not understand. The potential for unintended consequences is greater than usual. But, as the last
speaker said, the reality is that if our Committee does not act, the courts will. We now have a four
to two circuit split, with the issue pending in another circuit, and Justice Breyer urged the
Committee to resolve the issue.

The Committee’s job, Judge Kethledge said, is to give our best advice on the question
whether, as a matter of positive law, we should have an exception in the rule. That’s the only
decision the Committee has to make, and the only one it has the authority to make. The question
of inherent authority—whether the authority to disclose grand jury material inheres in the judicial
power vested by Article III—is beyond the Committee’s purview. The Committee decides
procedural matters, and that is a question of substantive constitutional law. As Justice Barrett wrote
as an academic, sometimes courts have inherent authority, but Congress can override that with
positive law. So the Committee should decide whether it thinks an exception to grand jury secrecy
is a good idea.
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Noting that he would not repeat points made in Judge Garcia’s excellent summary, a
member emphasized the value of the miniconference, especially the statement of Patrick
Fitzgerald, who emphasized that the long memories that terrorist and organized crime groups can
extend not only to witnesses but also their families.

Judge Kethledge then called on members not on the subcommittee for their initial thoughts.

A member expressed concern about the slippery slope created by adding an exception for
historical interest. What, exactly, is historical interest? Disclosure in the interest of “good
government” is another very broad concept. The member advocated waiting for the Supreme Court
to define the courts’ inherent authority, rather than trying to guess or put a floor on it in this context.

Another member agreed it was a difficult issue. He said he had struggled with it, but at the
end of the day he was most struck by the concerns about the long memories of some groups,
witnesses’ fear, and unintended consequences. He had concluded that the preservation of the
institution outweighs the potential benefits of greater disclosure. It is better to leave things as they
are.

The next member stated that the Department of Justice’s comments were lucid and
thoughtful, but subject to change. In contrast, the views of line prosecutors were less subject to
change, more focused on the ultimate purpose and effect of the grand jury, and weighed heavily
in favor of secrecy. The member favored being careful and prudent about change—about both
intended and unintended consequences.

Another member characterized his own views as “persuadable.” Like Judge Garcia, the
member initially felt an historical interest exception would be valuable if it could be put into a rule
that would still be protective of the functioning and secrecy of the grand jury and the protection of
the participants. He raised a several questions for discussion. First, for those with experience in
private practice representing witnesses, wouldn’t it be easier to explain an exception in the rule,
rather than the effect of a multifactor test set out in cases like Craig? And for miniconference
participants, since some courts have been considering and granting disclosure of historical records
for some years, have there been any adverse effects? Has this impaired the function of the grand
jury? Has there been any harm to witnesses, members of grand juries, or others?

A member of the subcommittee who represents witnesses responded that she had never
advised those witnesses of the historical interest exception or Craig factors. Cases of extreme
historical interest like Nixon and Rosenberg don’t come up often enough for her to try to explain
issues like inherent authority to lay witnesses, who would not understand if she tried.

On the second question, Judge Garcia said there was no testimony that anyone was hurt by
the disclosures in Rosenberg, etc. Indeed in 2012 the Committee decided there was no problem
with disclosure in these very rare cases. But amending the formal rule to give this authority would
change the calculation. Plus the subcommittee did hear that witnesses fear disclosure. He himself
had known potential witnesses who were so frightened they left the country to avoid testifying.
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Professor Beale noted the second question was asked at the miniconference. Ms. Shapiro,
who has for many years litigated these cases for the Department of Justice, stated that as far as the
Department knows, no identifiable person has been hurt by disclosure for historical interest.
Rather, the harm is to the institution of the grand jury and its functioning in the future. Harm can
be cumulative, she said, and in some cases speculative.

A member asked if he was correct in understanding that the Department of Justice had been
consistent for the last three administrations on the following points: (1) an exception for historical
grand jury records should be recognized, (2) this can be done consistent with the protection of
grand jury secrecy and the functioning of the grand jury as an institution, and (3) the rulemaking
process is the way to do this.

Mr. Wroblewski said that was correct.

Another member expressed appreciation for the subcommittee’s work and explained her
own perspective and experience. She was an AUSA for 17 years, working with many grand juries,
and has been on the defense side for nearly 10 years, representing witnesses and targets who have
not been charged. She is concerned not just with the potential for physical injury from disclosure,
but also injury to businesses and personal reputations. She now advises her clients that their
testimony cannot be disclosed without a court order. If someone is indicted, the protections for
witnesses are greatly reduced. Her main concern is the sanctity of the grand jury and the secrecy
that protects those never indicted, who have no forum in which to respond to accusations. The
grand jury hears only one side; it never hears the accused person’s side.

The member said she was pleased that the discussion draft did not include a broader
exception for disclosure in the public interest. Her experience included civil litigants seeking grand
jury materials. For example, after a major investigation of the failure of a large financial institution,
there were multiple civil lawsuits seeking to obtain all of the grand jury’s records. The government
prevailed in those cases. Other private litigants were affected by water pollution, and indeed the
whole city was affected. One might argue there was a public interest in disclosure because of the
sheer number of affected persons. She agreed with the earlier comment about a potential slippery
slope starting with historical interest and the interest in government function. She concluded with
a question: since the Supreme Court can resolve the circuit split, what is the harm in not taking
this up now?

Judge Furman, the Standing Committee’s liaison, thanked Judge Garcia and the
subcommittee for its work on a close question with strong arguments on both sides. Noting he was
speaking only for himself, he said he favored an amendment. Otherwise the Supreme Court will
have to resolve the circuit split. If the Court agrees with the Department that the exceptions in the
rule are exclusive, then there should be no disclosure in Rosenberg, though most of us seemed to
favor disclosure (though it should be very rare). Alternatively, if the Court decides there is inherent
authority, that would leave its development to the common law process, without the thoughtful
limits the Committee would design. If we don’t adopt a rule, we kick the can down the road to the
courts. The rulemaking process would be superior. For some, the most salient concern is the long
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memories of certain groups, such as terrorists and drug cartels. Judge Furman noted he had served
as a prosecutor and was aware of these concerns, but he saw very little danger that records in these
kinds of cases would be released under the proposed rule, though it would allow disclosure in
Rosenberg.

Judge Furman thought the most salient concerns are about what one member called the
“front end.” He pointed to two reasons to think a rule would not cause harm at the front end. First,
the Department of Justice, which is the most concerned about preserving the functioning of the
grand jury, supports a rule. And second, since there are already multiple exceptions in Rule 6(e),
one cannot now tell a witness that his or her testimony cannot be revealed. Indeed, a rule would
be easier to explain to a witness than the Craig factors. Even national security materials are
eventually released. On balance he supported a rule.

Judge Bates thanked the subcommittee for its work on a difficult and close question, and
stated that he shared many of Judge Furman’s views. He asked whether it was the subcommittee’s
intent to limit disclosure to cases like Rosenberg, to that narrow a category. If so, there is less
concern about a slippery slope. Judge Bates thought it was hard to imagine that more than one
tenth of one percent of cases would fall into that narrow definition of exceptional historical interest
and the public interest in disclosure outweighs the need for continued secrecy more than 40 years
after the case closed. So if the rule is that narrow, perhaps the concerns expressed are not as
weighty.

Judge Garcia responded that the subcommittee tried to capture what the Committee in 2012
thought had been working well: disclosure only in truly exceptional cases. But as we tried to put
this into a formal exception, it was difficult to replicate that limited approach. Although the
discussion draft represents our best effort to do that, subcommittee members still were uneasy that
whatever we put in the rule it will not be exactly that.

Judge Garcia thought it was hard to analogize the release of grand jury records to the release
of national security materials. Like many of the members, he had dealt with intelligence agencies
and national security issues, and he commented that they have their own system to deal with
sources and methods, which are different than the grand jury.

So the subcommittee’s goal was to bottle those previous inherent power cases in a rule, but
the concern is that incorporating it in Rule 6 may change the calculus.

Professor Coquillette commented as a legal historian, noting that he and a coauthor had
recently completed a two volume history of Harvard Law School that resulted in the revocation of
its shield. Harvard Law School had a 60 year seal on historical records, and a 90 year seal on
records concerning tenure and promotion. Professor Coquillette said he and his coauthor were able
to work with those limits, finding alternative sources—as there must be for grand jury minutes.
On the one hand, he stressed, history is very important for the health of our country. On other hand,
historians can work effectively under a rule that precludes disclosure when there would be material
prejudice to individuals and would bar disclosure for 60 years.
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In response to the question of the breadth of the proposed exception—which might
determine how much it would raise various concerns—Professor Beale drew attention to the
discussion draft beginning on page 153. The text limits disclosure to cases of “exceptional
historical interest,” and the note strongly signals this is like the very restricted common law
approach, referring to the Rosenberg and Nixon cases to define exceptional historical interest. The
goal was to carry forward that very limited category.

Professor Beale also noted that in some respects the draft rule is narrower than the common
law precedents because it applies only after 40 years, though some of the cases had allowed
disclosure earlier. She thought some proponents of disclosure might prefer no exception in the
rule, and the applicability of the Craig factors. If disclosure is to be permitted under any
circumstances, this rule would arguably cabin it more than the current common law precedents,
which in some cases allowed disclosure, for example, after 30 some years. The draft rule also
requires the court to find that the public interest in disclosure outweighs the interest in continued
secrecy. That should ensure that judges would be made aware of the long memories that are of
concern in certain cases. There may still be an unintended signal from adding one more exception
of a different kind. But the goal was to write a rule that would be no broader, and in some senses
narrower, than what the courts have been doing, and to set clearer boundaries. Some might prefer
broader disclosure in circumstances where some courts would permit that now. So it presents a
close question.

Judge Garcia had faith that in terrorism cases courts would consider the effect of disclosure
on witnesses, but he still had concerns about the “front end” functioning of grand juries. Even if
we are confident courts would not release material regarding individuals in investigations
concerning violent crimes or drug cartels, there are concerns about how adding an exception would
influence the process. In response to a question about the Rosenberg case, he explained that it arose
in the Second Circuit, where the courts apply the Craig factors under their inherent authority
outside Rule 6.

A member who had earlier expressed support for the subcommittee’s decision not to
propose a broader public interest exception commented that she had struggled to understand how
to define the concept of public interest for the historical interest exception, and to balance it against
the need for continued secrecy. Another member chimed in, agreeing with the concern that private
interests could override the need for secrecy.

Judge Kethledge asked for further discussion on the question whether to propose an
amendment, focusing on what members had been calling the “front end” concerns. He asked
members whether these concerns would be assuaged if we have a very narrow protective rule: a
threshold of at least 50 years, extraordinary historical interest, and the interest in disclosure
outweighs the need for continued secrecy. Or would it still be impossible to reassure witnesses, so
that the institution of the grand jury would suffer?

Judge Garcia responded that this issue was critical for many on the subcommittee. The
majority wanted to further narrow the rule, for example setting a higher number of years for the
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floor. Eventually it was an almost astronomical number, say more than 50 years. At that point, the
rule would not capture prior cases where disclosure had been allowed, and it was unclear whether
it would make a difference to explain a 50-year versus a 35-year floor to a witness.

The member who first articulated the “front end” concerns said when she talks to witnesses
in high profile cases, she doubts they could distinguish between exceptional historical interest and
the current case in which they are being called to testify. Instead of thinking about the Rosenberg
case, they will be thinking of the publicity in the current case. So with even the narrowest and most
restrictive rule, she believed an explanation of the exception would undermine the quality of the
testimony. No limits on the rule could alleviate her concerns.

Judge Kethledge asked whether a highly restricted rule with a threshold of 60 years would
alleviate the concerns. The member responded that she did not know if that would be sufficient.
She explained that the leak discussed at the miniconference concerned a towering figure in
Philadelphia’s civil rights community, whose reputation and legacy were destroyed by
misrepresentations concerning a targeted leak. Even after 60 years such revelations would have an
1mmpact.

Another member commented that in his youth as a prosecutor, 50 years seemed a long
time, but less so now. If a contemporary researcher wanted to explore federal drug policy in the
1980s and 1990s, physical safety could still be an issue for witnesses and their families. Perhaps
the judge would take that into account. The member also noted that in the academic world there is
now a focus on names and legacies, and names are being removed from buildings and programs.
Decades ago, grand jury witnesses were told their testimony would never be disclosed. That might
make someone think twice if a nebulous historical interest exception is written into the rule. But
he also recognized strong arguments the other way. He agreed there was only a remote chance of
disclosure in a run of the mill case, but added that the exception would burden the discussion with
witnesses, and disclosure could affect their reputations, impacting their children, grandchildren,
etc. Judge Kethledge added that the reputation of targets could be affected as well.

Mr. Polite emphasized that the Department of Justice had consistently sought to limit the
exception to cases in which the court finds no living person would be materially prejudiced by
disclosure and no pending investigations would be prejudiced. These requirements are not in the
current Committee discussion draft (though they are in the committee note). The Department
continues to support their inclusion in the text.

There was discussion of the question whether adding the historical interest exception would
affect the inherent authority issue. Judge Kethledge said it would have no de jure effect, but would
have an effect de facto. Professor Beale noted that there have been very few inherent authority
cases granting disclosure, and most of them have concerned historical interest. A few, such as the
Hastings case, could have been decided on alternative grounds; some concurring judges in Pitch
argued that inherent authority was not needed because disclosure could be made under another
exception in Rule 6(e). Mr. Wroblewski pointed out, however, that Chief Judge Howell had raised
the use of inherent authority in other grand jury contexts. So even if we resolve historical interest,
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there still will be other inherent authority issues. Professor Beale agreed that this was an important
qualification to her answer. Judge Kethledge observed that, as Professor Barrett had written,
everyone agrees that district courts have some inherent authority, but the courts do not control the
grand jury, so their authority over the grand jury may differ from that over other matters.

Judge Kethledge again asked members for any further comments on the question whether
even a very narrow rule would still have a negative impact on the “front end,” the functioning of
the grand jury.

A member who supported an amendment explained that the current rule already provides
multiple exceptions to secrecy, including use in a criminal case. Anyone advising a grand jury
witness now has to say that if this person is indicted, your testimony may be disclosed. Since there
are many other more important factors, such as leaks, she thought the disclosure of the new
historical exception would have little impact on the “front end.”

Judge Kethledge expressed concern that creating an express exception for historical
importance could send a signal to potential leakers that disclosure is not categorically a bad thing.
A potential leaker might think, “This is where they draw the line on the public interest in
disclosure, but I draw it here.”

Professor Beale drew the Committee’s attention to another potentially broad exception of
which witnesses should be informed: disclosure for use “preliminarily to or in connection with a
judicial proceeding.” For that exception, the petitioner must show “particularized need” to warrant
use in a later civil case. Because there are already multiple exceptions to grand jury secrecy, this
brings the Committee back to the question how much difference it would make to add this
additional exception.

Following a lunch break, Judge Kethledge reconvened the meeting and asked for
discussion regarding the threshold question: Whether the Committee ought to proceed with a new
exception to Rule 6. If it the answer was yes, then they would work out the particulars.

A member reiterated her position the Committee should recommend an exception. She said
she appreciated the comments about the Department’s consistent position on several of these points
and that the rulemaking process is the best place to address the issue of releasing matters of
historical importance. She said she hoped that the discussion had brought more people around to
the idea that this is the right body to add an exception addressing exceptional historical
significance. If this Committee does not do so, this important issue will be left to different district
courts reaching contradictory positions, and it will leave to the Supreme Court the question of
inherent authority. The Committee could sidestep that authority question by a clear rule that tells
judges, “This is the floor after which a historical exception can be evaluated, and here are the
criteria to use.” An exception would create greater consistency and protect the grand jury more
than leaving things open to the district courts.

She said the subcommittee took seriously the need to limit the exception. It came up with
good language about “exceptional” historical significance. It debated whether the rule should set
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a number of years in the rule as a floor, or whether it should say after a sufficient time, and
everybody agreed there needed to be a number in the rule. She agreed with the Department of
Justice that 25 years is the right number, after which the district court can decide whether the
weighing of public interest versus the interest of grand jury secrecy merits disclosure. Putting a
hard threshold in the rule, saying exceptional historical importance, and including language in the
comments about other factors that the court should weigh, will serve the judiciary by clarifying
this. In light of the discussion, she hoped people had been persuaded to agree with adding the
exception.

A member clarified that the current draft has a floor of 40 years, not 25.

Judge Kethledge commented on which entity ought to make these decisions, following up
on earlier observations about the difference between the rule approach and the common law
approach. The rule approach has the benefit of a broadly inclusive deliberative process, involving
many people with different experiences. It is a more aggressive process though, designing the
entirety and trying to answer all the questions at one swoop. The common law methodology allows
courts the option of being very incremental. In the Rosenberg case, a court might say we will allow
an exception here, and these are the reasons why we think it makes sense here. Then in the next
case the court will ask is this like Rosenberg? It might conclude the next case is not exactly the
same, but that it has some other element the court thinks is important. These refinements accrete
and start building out into a rule. It’s a slower and different way of doing things. It doesn’t have
input from the broad group as we do, but it does have its own virtues. And even if the issue goes
to the Supreme Court, the Court can do that too.

Judge Kethledge asked for other comments. Hearing none he asked for a roll call vote on
whether the Committee thought it was wise to proceed with a new exception to the secrecy
requirement in Rule 6. Professor Beale clarified, and Judge Kethledge agreed, that a yes vote would
leave open the details of the draft, such as whether the floor is 25 or 50 years. The question is, in
principle, if we have the best possible draft should the Committee move forward with it? Or not?

The Committee members voted nine to three not to proceed further with an amendment to
Rule 6. (The Department of Justice and two other members voted to proceed.)

Judge Kethledge thanked everyone on the Committee for their careful attention,
particularly the members of the subcommittee and Judge Garcia.

Rule 6: Authority to Temporarily Excuse Grand Jurors

Professor Beale turned to the agenda item at Tab 3, a proposal from the former chair of this
Committee, Judge Donald Molloy, at page 254 of the agenda book. Judge Molloy suggested that
Rule 6 be amended to authorize the grand jury foreperson to give temporary excuses to individual
grand jurors. He noted that this worked well in his district, and that he had been surprised to learn
that other districts in the Ninth Circuit followed different practices. The proposal had been referred
to the Rule 6 subcommittee.
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With Judge Molloy’s assistance, the subcommittee learned about the wide variation of
practices in the districts of the Ninth Circuit, shown on the chart on page 252. Three districts said
the foreperson cannot grant temporary excuses. Other districts allow the foreperson to temporarily
excuse grand jurors as Montana does. And some districts permit only the jury office, or only the
judge to do so.

The subcommittee thought this was sufficient information without surveying the policies
in other circuits. Any national rule would require the majority of districts in the Ninth Circuit to
change their procedures, even though no one had indicated that the procedures in those districts
were unsatisfactory.

Although Judge Molloy reported that what they were doing in Montana worked very well,
and other districts may like that approach, those districts could adopt the practice by local rule if
they wished to do so. Some districts reported reasons for their different rules. For example, Arizona
said they did not want to put this responsibility on the individual jury foreperson, and it was easier
for the jury office to handle excuses, as it is looking at the quorums. Other districts prefer to leave
this with the presiding judge, who develops a good overview.

The lack of uniformity has not been shown to be a problem. No one thought grand jurors
were confused, or that they were concerned that they would have been treated differently in another
district. Given the inconsistency, it was appropriate for the subcommittee to review the issue. But
we investigated and concluded there was no need to move ahead with proposing a change in the
national rules.

Judge Garcia, the subcommittee chair, added that the terrific survey revealed districts were
using what worked for them. There is now flexibility that we would be taking away with a one-
size-fits-all model. The subcommittee was unanimous. Professor Beale concluded that the
subcommittee recommended that no further action be taken and that this item be removed from
the agenda.

Judge Kethledge asked for discussion on the subcommittee’s recommendation. Hearing
none, he determined there was a consensus not to move forward. There was no objection to that
conclusion. Professor Beale noted that Judge Kethledge will communicate the decision to Judge
Molloy.

Rule 6: Authority to Reveal Grand Jury Information in Judicial Decisions

Professor King introduced the next agenda item, a proposal on page 263 of the agenda book
at Tab 4, submitted to the Committee by Chief Judge Howell and Judge Lamberth from the District
Court for the District of Columbia. In light of the D.C. Circuit’s recent decision holding district
courts do not have inherent authority to disclose grand jury information, Chief Judge Howell and
Judge Lamberth sought clarification of their ability to publish decisions that include grand jury
material. They expressed concern that without inherent authority they would not be able to
continue their practice of publishing redacted judicial decisions that might reveal some grand jury
matters. In the last paragraph on page 263 that carries over to the next page, they indicated that
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this practice is critically important to avoid building a body of secret law in the grand jury context.
They want to be able to explain their judicial decisions. In their view, sometimes that requires
revealing grand jury information.

The subcommittee took this proposal very seriously. The reporters’ memo to the
subcommittee that appears on pages 265 through 276 discusses our research on how judges
handled grand jury information in their decisions on issues such as motions to quash. We found
judges were able to issue opinions on grand jury issues using redaction, sometimes noting that the
grand jury material referenced in the opinion had become public and was no longer secret under
Rule 6. Some decisions we found were redacted so heavily that it was difficult to tell what the
motion was about or what the rationale of the decision was. But most of these opinions provided
some information on the matter at hand, with redaction.

The subcommittee considered the memo, deliberated about the proposal, and concluded
that an amendment to Rule 6 was not advisable. There were two rationales expressed at the time.
One was that the current tools available to judges—particularly redaction—are adequate to allow
for sufficient disclosure of their rulings. (Although subcommittee members commented that in
some cases redaction had been insufficient and too much was revealed, no one suggested that we
codify the rules for redaction.) The second reason that subcommittee members expressed for
deciding not to move forward with the Howell/Lamberth proposal was that it was not ripe, and
was only a hypothetical problem. There had been no ruling challenging an opinion on the basis
that it violated Rule 6, and it was not clear that this would be a problem going forward. A third
reason for not attempting to clarify this in Rule 6 was not discussed directly by the subcommittee,
but it was addressed by the subcommittee when discussing the historical exception. The judges
may have been seeking clarification in Rule 6 of their inherent authority, and the subcommittee
was unwilling to add language about inherent authority to the rule. For those reasons, the
subcommittee recommended that the proposal not move forward and that it be removed from the
Committee’s agenda. Professor King reemphasized that no deference whatsoever to the
subcommittee’s recommendation was expected or required.

Judge Kethledge asked Professor King about the point that the proposal was not ripe and
asked what such a challenge would look like. Professor King responded that the government could
object to a decision on a motion to unseal a document with redaction. Several cases involved a
judicial opinion that had been sealed initially and then someone sought to unseal it. The judge
consulted with the parties before unsealing it to see if the redaction in the opinion was adequate.
It might come up in that scenario.

Judge Kethledge commented that judges usually don’t circulate a draft opinion or tell the
parties what they are planning to do. If a party says to the judge you need to do more to avoid
revealing matters before the grand jury, and the judge disagrees, how can that be challenged?
Mandamus the judge?

Professor King noted that several of the cases in the subcommittee memo did involve
opinions in which judges explained that they had consulted with the parties, and that the parties
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had agreed to the amount of redaction. She emphasized she did not want to mislead anyone about
the weight that this particular concern had in the subcommittee’s deliberations. Different members
of the subcommittee may have been moved by different reasons. But the subcommittee was
unanimous in its conclusion that redaction should be sufficient, and that no amendment was
required.

Judge Kethledge opened the floor for comments, noting that it is a serious proposal, and
the judges are probably most worried about instances where it appears that redaction would divulge
information that does remain protected under Rule 6. What does the judge do in that instance?
These judges want to have clarity about the law before they act.

Professor Beale added there could be close questions about whether something is covered
by grand jury secrecy and whether the redaction is sufficient to prevent the disclosure. The judges
in the D.C. Circuit have felt protected because if some disclosure does cross into that gray area,
they believed they had the authority to reveal information as necessary to fully explain their ruling
and the law. Their concern is that without clarification of that authority, judges will have to redact
more, perhaps making the law less helpful. And we do not want secret law. The concern is this
gray area. They were not saying that they could decide that they would release everything.

Judge Bates was asked to comment. He said that in the District of Columbia this is uniquely
a chief judge problem. Issues with the grand jury go to the chief judge. That is why Chief Judge
Howell, and one of her predecessors (Judge Lamberth) are most concerned. Most of the judges in
his district never see this issue, so it is not something that they have experienced.

Judge Kethledge asked for additional comments. Hearing none, he asked if there was any
disagreement with the subcommittee’s recommendation. When no one responded, he concluded
the sense of the Committee was to endorse the subcommittee’s recommendation not to proceed
further with this proposal.

Rule 49: Pro Se Access to Electronic Filing

Professor Beale introduced the agenda item at Tab 5, starting on page 278, which is a
proposal to amend Rule 49 to allow pro se parties to file electronically, instead of prohibiting them
from doing so unless the court finds good cause to allow electronic filing. It is a very thoughtful
discussion by Sai, an individual who has done a lot of pro se filing. Sai argues it is a huge advantage
to be able to use electronic filing and that the system is now stacked against pro se individuals. Sai
has presented this argument to the Civil, Appellate, and Bankruptcy Rules Committees and has
adjusted it in the context of criminal proceedings, recognizing the unique situation of prisoners.
But pro se defendants who are not incarcerated, Sai argues, should have the same access as anyone
else.

The reporters’ memo explains that when the Committee amended Rule 49 in 2018, it
thought a lot about whether, and under what circumstances, pro se defendants and prisoners should
be permitted to file electronically. The committee note to Rule 49 recognizes that electronic and
filing and service is in widespread use, but also that it is designed for attorneys and not for
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laypeople. The Committee’s judgment was that the rules must allow ready access to the courts for
pro se defendants and incarcerated individuals. Perhaps in the future it would become more
feasible for these persons to file electronically, but in 2018 they often lacked reliable access to the
internet or email. Accordingly, Rule 49(a)(3) provides that represented parties may serve
registered users by filing with the court’s electronic filing system, but unrepresented parties may
do so only if allowed by court order or local rule.

Sai believes it is time to change that rule and open things up more for pro se parties on the
criminal side as well as the civil side. The reporters for the Civil Rules Committee have noted that
we are gaining relevant experience in courts that expanded access to electronic in response to
COVID-19. But we do not know exactly what changes, including kiosks, are being made in the
prisons to make electronic filing more available to individuals there, or more available to pro se
criminal defendants. The civil reporters concluded it may be premature to amend the rule. Instead,
they suggested, we might place the issue on a study agenda, and the committees could work
together to gather information about what’s happening, looking towards potential revisions in
these parallel interlocking rules about pro se filing. Noting that the Civil Rules Committee had
already met, Professor Beale suggested that Professor Struve or Judge Bates could report that
committee’s discussion of this proposal.

Judge Bates confirmed both the Civil and Bankruptcy Rules Committees had met. He said
Sai is a very thoughtful litigant, with a lot of ideas, some of which have been taken up within the
rules process. Judge Bates has asked Professor Struve to head up a discussion among all the
reporters to identify a wise course forward for joint consideration and potentially for development
of more information relevant to this issue. Professor Struve will be getting the reporters together
to discuss it sometime in the future.

Professor Struve said she was looking forward to that joint endeavor. She noticed that the
advisory committees have very distinct perspectives based on the kinds of things that tend to
happen in their particular sets of rules. The bankruptcy folks have a particular perspective based
on the hundreds of different kinds of docket events that you could have in a bankruptcy case. The
civil rules folks are intrigued by this, and are focusing possibly on the distinction between case
initiating filings and other filings, once a case is under way. The appellate folks have been looking
with interest at the discussions in other committees and saying maybe we could have an appellate
rule on this, even if the trial courts don’t go for it yet. So it will be interesting to see how much
develops jointly and how much develops in different ways across these sets of rules.

Judge Kethledge asked members for their thoughts, though he noted that the Committee
would not be acting on the proposal immediately.

The clerk of court liaison commented that there many logistical issues involved in putting
something like this together, including, for example, what version of CM/ECF each district uses,
and attorney admissions issues, which limit the options now in the member’s district. It is going
to be very difficult. The member was not opposed to a rule like this, but to have uniformity is going
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to be a tremendous task. She welcomed the idea of putting a subcommittee together to discuss it
or to have further discussion on it, and thought it was worth exploring.

Judge Furman stated he was in favor of providing electronic access to those who are able
to use it and do not abuse it, and that he supported a joint venture to explore it further. He was
curious about how much of an issue or a problem it is. In his district there is a form to apply for
ECF privileges as a pro se litigant, and the applicant must attest to certain things. That conveys a
sense of seriousness about it, but he said he basically grants any application of that sort. In the
pandemic his district has allowed people to email things to be filed. It might be better putting the
onus on a pro se litigant who wants this privilege to request it, but maybe it is a problem elsewhere.
This is an empirical question to investigate.

A member noted that there are very few pro se defendants who are not in prison in her
district. She also noted that where there is a 2255 motion, there is a criminal case and a civil case
going along together. She did not know if this pro se filing would count for the 2255’s, too. She
had no opinion about the proposal.

Judge Kethledge said because this is a reporters’ task at the moment, he would not be
convening a subcommittee. Professor Beale confirmed that was her understanding. If the reporters
determine they need responses from each advisory committee on particular questions, then a
subcommittee might be needed. But it is too early to say.

Time Limits on Habeas Dispositions in Appellate Courts

Professor King introduced the proposal at Tab 6, page 308, which is a suggestion for time
limits for courts of appeal to decide matters in habeas cases. This is another proposal from Mr.
Gary Peel who came to the Committee a few years ago proposing that something be done to speed
up district court rulings in habeas cases. At that point, there was evidence of significant delays in
district court disposition of habeas cases, enough to concern the Committee. The Committee
referred the issue to the Judicial Conference Committee on Court Administration and Case
Management (“CACM?”) for study. This proposal concerns courts of appeal, which are not in this
Committee’s bailiwick. Also, the proposal was not accompanied by any evidence that there is a
systemic problem at the courts of appeal. The reporters recommend that the Committee decline to
take further action on the suggestion and remove it from the Committee’s agenda.

Judge Kethledge asked a member to comment. The member said he totally agreed that this
suggestion should be removed from consideration. He said his court does not have a backlog in
these cases, and he was not aware of a problem that warrants further study.

Judge Kethledge agreed these cases are not held up in his circuit. Hearing no other
comments, he concluded that the Committee will not take action on that proposal.

Rule 59: Add Text Noting a 14-day Period for Reply to Objections

Professor King introduced the proposal at Tab 7, page 316: a suggestion from Judge
Barksdale to add to Rule 59 text noting a 14-day period to respond to another party’s objections.
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The civil and the criminal provisions on responding to objections to magistrate judge rulings are
not identical. The sentence noting a 14-day period to respond to another party’s objections appears
in Civil Rule 72 but not in Criminal Rule 59. Judge Barksdale commented that the reason for the
difference is unclear, and that briefing from both sides is helpful in both contexts.

In preparing the memo in the agenda book, the reporters asked Judge McGiverin for his
views on the proposal and the concern that the absence of the language in the criminal rule may
lead judges to bar responses that would otherwise be allowed if there was some reference to a
deadline for a reply. He responded that he has never seen a judge take a position that the rules do
not allow a party to respond to the other side’s objection. The reporters concluded that no change
is needed because the existing rule is not broken, and suggested that this does not warrant a
subcommittee. But of course it is up to the Committee to decide whether a subcommittee should
look into this further.

Jonathan Wroblewski said he found it comforting that there was someone else out there
who is bothered by asymmetry. But other than that, he agreed with the reporters’ judgment.

Judge McGiverin added that parties should be allowed to respond to the other side’s
objection to a magistrate judge’s decision, but at least in his district they are allowed to do so, with
or without leave of the court. On the other hand, he noted his observation might not be
representative, and that if other judges or practitioners find that this has created a problem, then it
might be something to look into. He added that 28 U.S.C. § 636 includes only the 14-day period
to object. He guessed that when the Committee drafted the criminal rule, they followed the statute,
which includes nothing about a date for a reply. He also noted that other parts of the criminal rules,
such as Rule 12, talk about different motions that a defendant can file. There is nothing in those
rules about the government’s ability to respond to the motion, although he would be very surprised
if any court held the government could not respond to a motion to suppress evidence or other such
motions.

Professor Beale added that Judge Barksdale does not say the omission in Rule 59 has
caused a problem. It was more a concern on her part of a difference in the two civil and criminal
rules.

With no more comments, Judge Kethledge confirmed that the Committee did not wish to
take further action on this suggestion at this time.

Amending Rule 49.1 to Delete CACM Guidance from Committee Note

Professor Beale turned to Tab 8, page 319: a suggestion from Judge Furman to amend
Rule 49.1. Judge Furman had occasion to rule on whether a defendant’s CJA application and
related affidavits were judicial documents that must be disclosed, with appropriate redactions,
under the common law or First Amendment rights of access. The issue prompted him to examine
Rule 49.1 and the committee note that was adopted as part of the cross-committee effort in
response to the E-Government Act of 2002. The committee note includes guidance for
implementation concerning privacy and public access to electronic criminal case files. It says the
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“following documents in a criminal case shall not be included in the public case file and should
not be made available to the public at the courthouse,” and the list that follows includes financial
affidavits filed in seeking representation pursuant to the Criminal Justice Act. Professor Beale
noted that the guidance in the note was essentially reaffirmed by the Judicial Conference when it
added to its list victim statements, subsequent to the adoption of the committee note. Judge Furman
found the guidance problematic, if not unconstitutional, as well as contrary to the views taken by
most courts that have ruled on the issue.

Professor Beale said that the problem, if the Committee agrees with Judge Furman’s
analysis, is that the committee note is pointing courts in a direction that seems inconsistent with
the First Amendment and the common law right of access. This Committee cannot amend a
committee note without amending the rule itself. So, as noted on page 320, Judge Furman suggests
that we add to the text, “subject to any applicable right of public access.” That would signal that
there are potentially applicable rights of public access and allow the Committee to write a new
committee note explaining why that language was added.

The question before the Committee, she continued, is whether to have a subcommittee
work on this. If so, that subcommittee would probably need to contact the Civil and Bankruptcy
Rules Committees because Rule 49.1 was adopted as part of a cross-committee, parallel action.
Another question would be how to work with the CACM Committee and the Judicial Conference
to obtain clarification of the guidance. Although that is outside of our realm as a rules committee,
it might be part of the interaction and outreach.

Judge Furman said Professor Beale did an amazing job laying the issue out, but if one
wants a more thorough discussion of the particulars and is having trouble sleeping, his opinion
was attached. He conducted a survey of the law and found that the relevant case law varies a little
bit by circuit and in terms of whether and when the documents can be kept under seal or have to
be released. But most courts have generally taken the view that under some circumstances they are
subject to release. This rule and committee note language seems contrary to that, which struck him
as problematic.

He recognized that one might ask whether there is a problem if courts are generally
reaching the right result. He provided two reasons it is still desirable to amend the rule and note.
First, neither the Criminal Rules nor the committee notes should be inconsistent with the
Constitution or the common law. Second, courts may be misled. He found at least one decision
from a judge in the Eastern District of New York that relied on the committee note to reject a
disclosure motion, simply saying the note says it is not to be released, therefore it is not released.

Recognizing that any amendment to the committee note requires amending the rule itself,
Judge Furman proposed an amendment. The amendment does not say these are judicial documents,
but only makes a minimal change to avoid leading people astray and to signal to judges that they
need to be mindful and engage in analysis, rather than blindly following the old committee note.

Judge Kethledge agreed that there is a problem. He described a 2014 case addressing the
requirements for sealing documents that are part of the record. If documents are in the judicial
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record and the court makes a decision, the public has a very strong presumptive right of access to
review those documents to be able assess the court’s opinion. In his circuit, sealing was wildly
overused in that particular case. It was a class action, with serious allegations of wrongdoing by
the defendant that affected millions of people in Michigan in a serious way. The plaintiffs retained
an expert witness at the expense of $3 million, which would come out of a significant class
recovery. Class members who were not named parties were barred from reviewing that expert’s
report to determine whether to object to the settlement because the district court said it was subject
to a protective order. The court conflated the Rule 26 protective order standard with the sealing
standard. So members of the class could not review most of the documents in the record in that
case before deciding whether to object to the settlement. He said he had seen casual use of sealing
in motion practice, which is a problem. He thought Judge Furman might have a point that this
language in the rule or in the note could be making a small contribution to this mindset among the
judiciary.

A member added that in her district, CJA financial affidavits are considered judicial
documents and are not disclosed. There is probably a reason the Judicial Conference wrote that
policy statement many years ago. Indigent defendants have a privacy interest in not having their
personal financial information disclosed. A person who has enough money to retain counsel retains
those privacy rights, and indigent defendants should not have that privacy violated. The CJA form
asks for a list of dependents, debts, and other information that might be considered personal. That
is one reason it is considered a private document.

There is also the Sixth Amendment right to counsel. Defendants should not be in the
position of having to weigh giving up privacy in order to get a court appointed attorney, and the
Judicial Conference likely thought that was too big a burden. The member said she was dismayed
to hear that in some districts, the documents are considered public. A subcommittee on this topic
would be worthwhile, and she requested being on it, but she would be taking the alternative
approach of how to shore up this rule so that these documents are not revealed in other circuits.

Judge Kethledge noted the member made an interesting point that perhaps these forms even
under the appropriate standard are just categorically not subject to disclosure. It is kind of a strict
scrutiny standard once it is a judicial record; show a compelling interest to seal, and then the sealing
has to be very narrowly tailored.

Mr. Wroblewski asked whether a subcommittee would be asked to determine whether this
particular document is subject to public disclosure or whether presentence reports are subject to
public disclosure or any other document. He did not think Judge Furman was asking for that, and
Mr. Wroblewski expressed the hope that we would not have a Committee debate on the First
Amendment right of access to every possible document.

Judge Furman agreed with Mr. Wroblewski’s understanding that his proposal was limited.
In response to the concerns about privacy he also agreed there are some serious issues and
arguments may vary case by case. His point was simply that (other than perhaps one case from the
Eastern District of New York) the courts have not generally taken a categorical approach that these
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are not public documents. They have tended to analyze the facts and circumstances of the case, the
possibilities for redactions and so forth. And that is not consistent with what the note says. He
expressed concern that the note creates a trap for the unwary. It is inconsistent with what the law
is. The First Circuit expressed doubt as to whether the CJA forms are judicial documents. Then in
the alternative they equivocated a little bit on that and said, even if they are, we think the magistrate
judge here weighed the balancing properly in not disclosing them. In the Second Circuit, you
cannot reach that conclusion. They are clearly judicial documents, but in a particular case how that
weighs and whether they should be public is a different story. His point was not to wade into that
so much as to not have a note that is inconsistent with the law in some circuits, and that would lead
people astray.

Judge Kethledge said the note seems to say that these CJA documents are categorically not
available to the public. The question for a subcommittee is whether the rule or the note should
instead allow that issue to be decided on a case-by-case basis. A subcommittee should address this.
He asked Judge Birotte to chair the subcommittee, and Judge Birotte agreed to do so. Judge
Kethledge said he would announce the other members of the subcommittee later. Judge Kethledge
also stated he would follow up with Judge Bates on the suggestion to coordinate with civil and
bankruptcy since they have similar language, and to advise the CACM Committee that this
Committee is looking at the issue.

Rule 45(a)(6): Juneteenth National Independence Day

Professor King introduced the proposed addition of Juneteenth to Rule 45(a)(6). She noted
the other advisory committees are considering the same addition and that the reporters recommend
that the Committee approve an amendment that would insert the words “Juneteenth National
Independence Day” immediately following the words Memorial Day. Professor Struve confirmed
that that is entirely consistent with what other advisory committees are doing.

Judge Furman asked about the need for (a)(6)(A). On the theory that all of those holidays
are declared a holiday by the President or Congress and therefore encompassed within (a)(6)(B),
why have a rule that we have to update every time?

Professor Beale suggested that it may have been a belt and suspenders approach. Once a
national holiday is declared, it should click in right away, but it would be easier for people to see
it listed there and not have to try to look up if Juneteenth had been declared, or to find the
legislation.

Professor Struve said this particular structure was carried forward when we did the time
computation project back in 2009. And it is a handy reference. But that was still a good question.

Judge Kethledge commented that it is much clearer once it is listed in the rule. Professor
Coquillette agreed that belt and suspenders is the correct explanation.

A member asked why the memo has the date June 19 added after the holiday name, but
other holidays do not. Professor Beale clarified that the recommendation is to add “Juneteenth
National Independence Day” without the date.
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A motion to recommend the amendment was made and seconded, followed by a unanimous
voice vote in favor.

Next Meeting and Adjournment

Judge Kethledge reminded everyone that the next meeting is scheduled for April 28, 2022,
in Washington, D.C., thanked the Committee members, and adjourned the meeting.
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MEMORANDUM

TO: Hon. John D. Bates, Chair
Committee on Rules of Practice and Procedure

FROM: Hon. Patrick J. Schiltz, Chair
Advisory Committee on Evidence Rules

RE: Report of the Advisory Committee on Evidence Rules

DATE: December 1, 2021

I. Introduction

The Advisory Committee on Evidence Rules (the “Committee’’) met at the Administrative
Office in Washington, D.C., on November 5, 2021. The Committee reviewed the proposed
amendments to Rules 106, 615, and 702 that are out for public comment. It also tentatively agreed
upon possible amendments to Rules 611, 613, 801(d)(2), 804(b)(3), and 1006. These proposals
will be reviewed by the Committee at the Spring, 2022 meeting, to determine whether they will be
recommended for release for public comment. Finally, the Committee rejected possible
amendments to Rules 407 and 806.

A full description of all of these matters can be found in the draft minutes of the Committee
meeting, attached to this Report.
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II. Action Items

No action items.

III. Information Items

A. Proposed Amendments Released for Public Comment

The Evidence Rules Committee has three proposed amendments out for public comment.
At this point, only a few comments have been received, but of course most comments are received
toward the end of the comment period, and the Committee expects to receive a large number of
comments especially on Rule 702. The Committee has also scheduled a hearing for January. This
section reports on the individual proposals and the Committee’s discussion of them at the Fall
meeting.

1. Rule 106

The Committee proposes two amendments to Rule 106, the Rule of Completeness. First, if
the strict standards for completion are met, the rule would provide that the statement that is
necessary to complete would be admissible over a hearsay objection. Second, unrecorded oral
statements would be covered by Rule 106.

At the meeting, the Committee considered an informal comment that the amendment’s
reference to “written or oral” statements should be changed to add coverage of statements made
through conduct or otherwise without words. The Committee tentatively agreed to delete the term
“written or oral” so the amended rule would cover all “statements” that meet the standard for
completion. The Committee also reviewed the proposed Committee Note to assure that the
citations to cases in the note are helpful to understanding the amendment. The Committee
determined that all of the citations were useful.

2. Rule 615
The proposed amendment to Rule 615 would clarify that an order invoking the Rule

operates only to exclude witnesses from the courtroom --- but that the court may in its discretion
provide additional restrictions to prevent excluded witnesses from obtaining trial testimony.
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At the meeting, the Committee considered several questions that were raised about the
proposal at the Standing Committee meeting. After discussion, the Committee determined that the
rule should not require an order extending outside the courtroom to be in writing (because, among
other reasons, there is no order referred to in the Evidence Rules that must be in writing); that the
amendment should not set forth the criteria necessary for an order that extends outside the
courtroom; and that the existing proposal adequately indicates that the court can combine an order
excluding witnesses and an order extending outside the courtroom.

3. Rule 702

The proposed amendment to Rule 702 makes two changes to the existing rule: 1) It
emphasizes that the court must determine that the reliability-based requirements for expert
testimony are established by a preponderance of the evidence; and 2) It provides that the trial court
must evaluate whether the expert’s conclusion is properly derived from the basis and methodology
that the expert has employed.

The Committee has received a handful of public comments on Rule 702. All are supportive
of the change, but some suggest that the rule explicitly state that it is the court that must determine
that the admissibility requirements are established by a preponderance of the evidence. The
Committee discussed that suggested change at the meeting and has determined for now not to
implement it, but rather to await further public comment. Other comments suggest that the
Committee Note be toughened up, to state that the amendment has “rejected” contrary authority
and to single out some offending cases. At the meeting the Committee concluded that it is
unnecessary and probably counterproductive to single out offending cases. As to a statement
explicitly rejecting prior authority, the Committee decided to wait for further public comment.

B. Rule 611 --- Illustrative Aids

The Committee is unanimously in favor of adding a provision to Rule 611 that would
regulate the use of illustrative aids at trial. [llustrative aids are used in almost every trial, and one
of the biggest problems seen in the cases is that courts and litigants have trouble distinguishing
between illustrative aids and demonstrative evidence offered to prove a fact. The Committee has
tentatively approved an amendment that would provide standards for allowing the use of illustrative
aids, along with a Committee Note that would emphasize the distinction between illustrative aids
and demonstrative evidence. The text tentatively agreed upon is as follows:

Illustrative Aids. The court may allow a party to present an illustrative aid to assist
the factfinder in understanding evidence or argument if:
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(1) its utility in helping the jury to understand the evidence or argument is
not substantially outweighed by the danger of unfair prejudice, confusing
the issues, misleading the jury, undue delay, or wasting time:!

(2) all parties are notified in advance of its intended use and are provided a
reasonable opportunity to object to its use:

(3) it is not provided to the jury during deliberations over a party’s objection
unless the court, for good cause, orders otherwise:; and

(4) it is entered into the record.

The Committee hopes to finalize the language of the text and Committee Note at the next meeting,
so that it can be submitted to the Standing Committee with the recommendation that it be released
for public comment.

C. Rule 1006

Evidence Rule 1006 provides that a summary can be admitted as evidence if the underlying
records are admissible and too voluminous to be conveniently examined in court. The Committee
has found that courts have frequently misapplied Rule 1006, and most of these errors arise from the
failure to distinguish between summaries of evidence under Rule 1006 and summaries of evidence
that are illustrative aids (and not evidence themselves). The most common errors under Rule 1006
are: 1) requiring limiting instructions that Rule 1006 summaries are “not evidence” (when in fact
they are an admissible substitute of the underlying voluminous records); 2) requiring all underlying
voluminous materials to be admitted into evidence; 3) refusing to allow resort to a Rule 1006
summary if any underlying materials have been admitted into evidence; 4) allowing Rule 1006
summaries to include argument and inference not contained in the underlying materials; and 5)
allowing testifying witnesses to convey oral summaries of evidence and argument not within Rule
1006 requirements.

At the meeting, the Committee unanimously determined that Rule 1006 should be amended
to address the mistaken applications in the courts, and that an amendment would be especially
useful in tandem with the amendment to Rule 611 to govern illustrative aids. After extensive
discussion, the Committee tentatively approved the following text:

! Rule 403 also refers to “needlessly presenting cumulative evidence” but that phrase would be confusing here,
because what is being offered is not evidence.
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RULE 1006. SUMMARIES TO PROVE CONTENT

(a) The prepenent- court may admit as substantive evidence #se a non-argumentative written
summary, chart, or calculation to prove the content of voluminous writings, recordings, or
photographs that cannot be conveniently examined in court whether or not they have been
introduced into evidence. The proponent must make the originals or duplicates available
for examination or copying, or both, by other parties at a reasonable time and place. And
the court may order the proponent to produce them in court.

(b) An illustrative aid that summarizes evidence or argument is governed by Rule 611(d/e).

The Committee hopes to finalize the language of the text and Committee Note at the next
meeting, so that it can be submitted to the Standing Committee with the recommendation that it be
released for public comment.

C. Rule 611 --- Safeguards to Apply When Jurors are Allowed to Pose
Questions to Witnesses

The practice of allowing jurors to ask questions of witnesses is a controversial one, but all
courts agree that if the practice is allowed, safeguards must be in place to protect the parties against
prejudice. The Committee has unanimously determined that it would be helpful to courts and
parties to amend Rule 611 to set forth safeguards that must be employed when the court has
determined that jurors will be allowed to pose questions to witnesses. While another alternative
might be proposing some best practices outside the rulemaking process, the Committee concluded
that a new Evidence Rule would have a stronger impact, and it would be user-friendly as it would
collect in one place the necessary safeguards that are currently strewn through the case law.

The Committee tentatively approved the following language for a new provision to be
added to Rule 611:

(d) Juror Questions of Witnesses.

(1) Instructions to Jurors if Questions are Allowed. If the court allows jurors to ask
questions of witnesses during trial, then before any witnesses are called, the court must
instruct the jury that:

(A) any question must be submitted to the court in writing:
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(B) a juror must not disclose a question’s content to any other juror;

(C) the court may rephrase or decline to ask a question posed by a juror;

(D) if a juror’s question is rephrased or not asked, the juror should not draw any
negative inferences;

(E) an answer to a juror’s question should not be given any greater weight than an
answer to any other question; and

(F) the jurors are factfinders, not advocates.

(2) Procedure When a Question is Submitted. When a question is submitted by a juror,
the court must, outside the jury’s hearing:

(A) review the question with counsel to determine whether it is appropriate under
these rules; and

(B) allow a party to object to the question.

(3) Reading the Question to a Witness, When the court determines that a juror’s question
may be asked. the question must be read to the witness by the court.

It is important to note that the Committee does not to take any position on whether jurors
should be permitted to pose questions to witnesses --- and the Committee Note will emphasize that
the rule is neutral on the practice. The goal of the amendment is to provide a structure for the court
to follow if it decides to allow jurors to pose questions to witnesses. The Committee hopes to
finalize the language of the text and Committee Note at the next meeting, so that it can be submitted
to the Standing Committee with the recommendation that it be released for public comment.

D. Rule 801(d)(2) --- Hearsay Statements by Predecessors

Rule 801(d)(2) provides a hearsay exemption for statements of a party opponent. Courts
are split about the applicability of this exemption in the following situation: a declarant makes a
statement that would have been admissible against him as a party-opponent, but he is not the party-
opponent because his claim or defense has been transferred to another (either by agreement or by
operation of law), and it is the transferee that is the party-opponent. The Committee has analyzed
this conflict in the courts and has determined that it is an important one to rectify, and that the
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proper solution is that if a party stands in the shoes of the declarant, then the statement should be
admissible because it would be admissible against the declarant.

The Committee has tentatively approved an addition to Rule 801(d)(2) that would provide
as follows:

A statement that would be admissible under this rule if the declarant or the
declarant’s principal were a party, is admissible when offered against a party whose claim
or defense is directly derived from the rights or obligations of the declarant or the
declarant’s principal.

The Committee Note to the proposed change would emphasis that to be admissible, the
declarant must have made the statement before the transfer of the claim or defense. The Committee
hopes to finalize the language of the text and Committee Note at the next meeting, so that it can be
submitted to the Standing Committee with the recommendation that it be released for public
comment.

E. Rule 804(b)(3) and the Corroborating Circumstances Requirement

Rule 804(b)(3) provides a hearsay exception for declarations against interest. In a criminal
case in which a declaration against penal interest is offered, the rule requires that the proponent
provide “corroborating circumstances that clearly indicate the trustworthiness” of the statement.
There is a dispute in the courts about the meaning of the “corroborating circumstances”
requirement. Most federal courts consider both the inherent guarantees of trustworthiness
underlying a particular declaration against interest and independent evidence corroborating the
accuracy of the statement. But some courts do not permit inquiry into independent evidence ---
limiting judges to consideration of the inherent guarantees of trustworthiness surrounding the
statement. This latter view --- denying consideration of corroborative evidence --- is inconsistent
with the 2019 amendment to Rule 807, the residual exception, which requires courts to look at
corroborative evidence in determining whether a hearsay statement is sufficiently trustworthy
under that exception. That rationale is that corroborative evidence can shore up concerns about the
potential unreliability of a statement --- a rationale that is applied in many other contexts, such as
admissibility of co-conspirator hearsay, and tips from informants in determining probable cause.

The Committee tentatively approved an amendment to Rule 804(b)(3) that would parallel
the language in Rule 807 and require the court to consider the presence or absence of corroborating
evidence in determining whether “corroborating circumstances” exist. The proposed language for
the amendment is as follows:
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Rule 804(b)(3) Statement Against Interest.
A statement that:

(A) A reasonable person in the declarant’s position would have made only if the
person believed it to be true because, when made, it was so contrary to the
declarant’s proprietary or pecuniary interest or had so great a tendency to invalidate
the declarant’s claim against someone else or to expose the declarant to civil or
criminal liability; and

(B) if offered in a criminal case as one that tends to expose the declarant to criminal
liability, the court finds it #s supported by corroborating circumstances that clearly
indicate trustworthiness --- after considering the totality of circumstances under
which it was made and evidence, if any, corroborating the statement. H#effered-in-a

ertittbcisens-ore that-tends-to-expose-the-declarantto-erimnad-habibihe

The Committee hopes to finalize the language of the text and Committee Note at the next
meeting, so that it can be submitted to the Standing Committee with the recommendation that it be
released for public comment.

F. Prior Inconsistent Statements ---- Rule 613(b)

Rule 613(b) permits extrinsic evidence of a prior inconsistency so long as the witness is
given an opportunity to explain or deny it. But the courts are in dispute about the timing of that
opportunity. Rule 613(b) by its terms permits a witness’s opportunity to explain or deny a prior
inconsistent statement to happen even affer extrinsic evidence is admitted. But presenting extrinsic
evidence of a witness’s prior inconsistent statement before giving him an opportunity to explain
or deny it may cause problems if the witness has been excused or has become unavailable. And it
also is inefficient because if the witness is given a prior opportunity, she may just admit that she
made the statement, rendering extrinsic proof unnecessary. For these reasons, many federal courts
reject the flexible timing afforded by Rule 613(b) and require that a witness be given an
opportunity to explain or deny first during cross-examination before extrinsic evidence of the
statement may be offered.

The Committee unanimously determined that the better rule is to require a prior opportunity
to explain or deny the statement, with the court having discretion to allow a later opportunity (for
example, when the prior inconsistent statement is not discovered until after the witness testifies).
The practice of the judges on the Committee is to require an opportunity to confront the statement
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before extrinsic evidence is introduced, and the Committee concluded this is a superior procedure.
Accordingly, the Committee tentatively approved the following change to Rule 613(b):

Extrinsic Evidence of a Prior Inconsistent Statement.

Extrinsic evidence of a witness’s prior inconsistent statement ts-admissible-enby+f
may not be admitted unless the witness is given an opportunity to explain or deny
the statement and an adverse party is given an opportunity to examine the witness
about #- the statement before extrinsic evidence is introduced, er—ifjustice—se
regquires- unless the court orders otherwise. This subdivision (b) does not apply to
an opposing party’s statement under Rule 801(d)(2).

The Committee hopes to finalize the language of the text and Committee Note at the next
meeting, so that it can be submitted to the Standing Committee with the recommendation that it be
released for public comment.

G. Rule 407 --- Subsequent Remedial Measures

The Committee considered proposed amendments to Rule 407, the rule providing
protection from admission of subsequent remedial measures. The proposal was addressed to two
separate conflicts in the courts. First, courts are in dispute about whether the rule applies only when
there is some causative relationship between the injury and the subsequent measure. Because the
policy of the rule is that without it, some defendants will not make improvements, some courts
accordingly do not apply the rule unless the measure was a response to the plaintiff’s injury. Other
courts, applying the text of the rule, hold that subsequent measures are excluded whether or not in
response to the plaintiff’s injury. Second, some federal courts have extended Rule 407 protection
to contracts cases when a subsequent change in a contract provision is offered to show the meaning
of a predecessor provision. Other courts find Rule 407 wholly inapplicable in contracts disputes.

After extensive discussion, the Committee decided to table the proposed amendments.
Most of the discussion was about the proposal to require a cause and effect relationship between
the plaintiff’s injury and the defendant’s change. Committee members concluded that such a rule
would require difficult factual determinations, and extensive hearings. It would also require an
expenditure of substantial resources in discovery. And it would probably lead to many claims of
privilege, and review by the courts of those claims. On the other hand, Committee members were
not in favor of an amendment that would preclude a court from requiring a showing of a cause and
effect relationship between the plaintiff’s injury and the defendant’s change. Many courts are
imposing such a requirement and the Committee saw no reason to preclude courts from doing so.
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As to application of the rule to contracts, while many members believe that the rule is based on
weak policy grounds that should not be extended to contract cases, the Committee was concerned
that it would be difficult to craft language that would preserve protection in breach of warranty,
products-type cases, while excluding the contract actions that should not be covered. Because there
are very few cases that apply Rule 407 to contract situations, the Committee determined that the
best course was to drop the proposal from the agenda, and to continue to monitor the case law
under the rule.

H. Rule 806 --- Impeachment of Hearsay Declarants

Rule 806 allows the impeachment of hearsay declarants as if they were trial witnesses and
seeks to equate hearsay declarant impeachment with traditional impeachment of witnesses. The
challenge for the rule is that one form of impeachment essentially requires the declarant to be
present at trial --- that is impeachment for bad acts offered to show character for untruthfulness
under Rule 608(b). Under that rule, a witness can be asked about a bad act pertinent to a character
for untruthfulness, but no evidence of that act can be introduced; if the witness denies the act, the
inquiry is ended. Rule 806 makes no special accommodation for Rule 608(b) impeachment, and
while there is not much case law on the subject, there is a dispute in the courts about whether
extrinsic evidence of a bad act can be introduced when a hearsay declarant is being impeached
under Rule 608(b).

The Committee considered two options: 1) that the impeaching party could introduce
extrinsic bad act evidence; and 2) that the bad act could somehow be announced to the jury. The
Committee found that the problem with the extrinsic evidence solution was that it would put the
impeaching party in a better situation than if the declarant were to testify. Moreover, that rule
would undermine the policy of Rule 608(b), which is to avoid distracting and complicated
minitrials into whether the witness actually committed the bad act. The Committee also found that
the remedy of announcing the bad act to the jury would also be problematic. Announcements of a
bad act by the court or by the impeaching party would not really be the same as asking the witness
about the bad act. Accordingly, after discussion, all Committee members agreed that it was best
not to pursue an amendment to Rule 806, and the matter was dropped from the Committee’s
agenda.

IV. Minutes of the Fall, 2021 Meeting

The draft of the minutes of the Committee’s Fall, 2021 meeting is attached to this report.
These minutes have not yet been approved by the Committee.
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Advisory Committee on Evidence Rules
Minutes of the Meeting of November 5, 2021
Thurgood Marshall Federal Judiciary Building

Washington, D.C.

The Judicial Conference Advisory Committee on the Federal Rules of Evidence (the
“Committee”) met on November 5, 2021 at the Thurgood Marshall Federal Judiciary Building in
Washington, D.C.

The following members of the Committee were present:
Hon. Patrick J. Schiltz, Chair

Hon. James P. Bassett

Hon. Shelly Dick

Hon. Thomas D. Schroeder

Hon. Richard J. Sullivan

Traci L. Lovitt, Esq.

Arun Subramanian, Esq.

Elizabeth J. Shapiro, Esq., Department of Justice

Also present were:

Hon. John D. Bates, Chair of the Committee on Rules of Practice and Procedure
Hon. Robert J. Conrad, Jr., Liaison from the Criminal Rules Committee
Hon. Carolyn B. Kuhl, Liaison from the Standing Committee

Hon. Sara Lioi, Liaison from the Civil Rules Committee

Professor Daniel J. Capra, Reporter to the Committee

Professor Liesa L. Richter, Academic Consultant to the Committee
Bridget M. Healy, Counsel, Rules Committee Staff

Shelly Cox, Management Analyst, Rules Committee Staff

Brittany Bunting, Administrative Analyst, Rules Committee Staff
Burton DeWitt, Rules Clerk

Present Via Microsoft Teams

Professor Daniel R. Coquillette, Consultant to the Standing Committee
Professor Catherine T. Struve, Reporter to the Standing Committee

Hon. Roslynn R. Mauskopf, Director Administrative Office of the Courts
Timothy Lau, Esq., Federal Judicial Center

Reshmina William, Federal Judicial Center

Andrew Goldsmith, Esq., Department of Justice

Sri Kuehnlenz, Esq., Cohen & Gresser LLP

Amy Brogioli, Associate General Counsel American Association for Justice
Abigail Dodd, Senior Legal Counsel Shell Oil Company

Alex Dahl, Strategic Policy Counsel

John G. McCarthy, Esq., Federal Bar Association

Susan Steinman, Senior Director of Policy & Sr. Counsel American Association for Justice
Lee Mickus, Esq., Evans Fears & Schuttert LLP
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Andrea B. Looney, Executive Director Lawyers for Civil Justice

Mark Cohen, Esq., Cohen & Gresser LLP

John Hawkinson, Freelance Journalist

Angela Olalde, Chair, Texas Committee on the Administration of the Rules of Evidence
Christine Zinner, AAJ

Johnathan Stone, Assistant Attorney General, Texas AG

Joshua B. Nettinga, Lt. Colonel, Judge Advocate General’s Group

Madison Alder, Bloomberg Law

Mike Scarcella, Reuters Legal Affairs

Nate Raymond, Reuters Legal Affairs

I. Opening Business
Announcements

The Chair welcomed everyone to the meeting, noting that it was the first in-person meeting
in two years. He thanked everyone in the judiciary and at the AO who spent countless hours
preparing for the in-person gathering. The Chair asked that all in-person participants keep their
masks on throughout the meeting.

The Chair welcomed Judge Conrad who will serve as the liaison from the Criminal Rules
Committee. He also noted that Kathy Nester, the former representative from the Federal
Defender’s Office, had left the Committee and that a replacement would be made for the
Committee’s spring meeting.

The Chair reported on the June, 2021 Standing Committee meeting, reminding the
Committee that it had sought approval to publish proposed amendments to Federal Rules of
Evidence 106, 615, and 702. The Chair informed the Committee that all three proposals were
unanimously approved by the Standing Committee. He explained that the Committee received no
comments on the proposed amendment to Rule 702, but did receive praise for the proposal from
the Standing Committee. He noted that there was a bit more discussion of the proposals to amend
Rules 106 and 615, and that the Reporter would provide specifics during the discussion of those
Rules. He noted that there was unanimous support for both proposals.

The Chair also informed the Committee that it was time for the Committee’s self-
evaluation that is completed every five years. He explained that he and the Reporter had already
filled out a self-evaluation questionnaire for the Evidence Advisory Committee and that drafts had
been provided to all Committee members. He asked that each Committee member look over the
evaluation and offer feedback, if any, at the conclusion of the meeting.

Finally, Burton DeWitt informed the Committee that the “Justice in Forensic Algorithms
Act of 2021” was a piece of pending legislation that could affect the Federal Rules of Evidence.
He explained that the bill remained in the legislative committee process and that the Committee
would be kept updated concerning its progress.
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Approval of Minutes

A motion was made to approve the minutes of the April 30, 2021 Advisory Committee
meeting that was held via Microsoft Teams. The motion was seconded and approved by the full
Committee.

II. Rules 106, 615 and 702 Published for Comment

The Reporter opened a discussion of the three Rules out for public comment, explaining
that the Committee would wait to vote on any changes to the proposed Rules until its spring
meeting, following the close of the public comment period.

A. Rule 106

The Reporter reminded the Committee that a proposed amendment to Rule 106 would
allow a completing statement to be admitted over a hearsay objection and would expand the Rule
to cover unrecorded, oral statements. He explained that at the Standing Committee meeting, Judge
Bates had questioned the inclusion of one sentence in the proposed Advisory Committee note,
expressing concern that it might be too broad. The sentence provides that “The amendment, as a
matter of convenience, covers these questions [of completion] under one rule.” The Reporter
acknowledged that the sentence might be too broad because Rule 410 and 502 also include
completion concepts. Furthermore, he explained that the sentence was unnecessary to explain the
proposed amendment. Accordingly, the Reporter recommended deletion of that sentence from the
Advisory Committee note and Committee members tentatively agreed.

The Reporter next noted that the proposed amendment to Rule 106 uses the modifiers
“written or oral” to describe the statements that may be completed. He reminded the Committee
that Judge Schroeder had suggested earlier in the process dropping those modifiers from rule text
so that amended Rule 106 would simply cover all statements, in whatever form. Because Rule 106
is currently limited to written or recorded statements, the Committee was concerned that lawyers
might not recognize that oral statements had been added by the amendment if the amendment
language removed all modifiers and failed to signal the addition of oral statements expressly in
rule text. But the Reporter noted that including the modifiers “written or oral” could exclude
completion of statements made purely through assertive non-verbal conduct (like nodding the head
or holding up fingers to communicate a number). Although the completion of such a non-verbal
statement would be rare, the Reporter opined that an amended Rule 106 should cover all
statements. He explained that this could be done by removing the modifiers from rule text and
modifying the Committee note. One Committee member expressed support for this idea, noting
that hearing-impaired witnesses make statements via American Sign Language, which could be
subject to completion. Judge Bates noted that the Committee would need to determine whether
any changes to any of the proposed amendments would require that the Committee send the
amendment out for a new round of public comment. The Chair noted that the changes being
discussed were not substantive, but that the Committee would keep in mind the possible need to
resubmit changes amendments at its spring meeting. The Chair also expressed support for
modifying the Committee note with a brief reference to the possibility of assertive conduct, stating
that a full sentence devoted to such a rare possibility did not seem necessary.
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The Reporter next noted that the proposed Committee Note to Rule 106 contained a number
of case citations, which led to a short discussion at the Standing Committee meeting regarding the
used of case citations in Committee Notes. He explained that there has been a longstanding debate
about the practice, but the Standing Committee has never formally discussed or ruled upon the
practice. As to the Rule 106 Note, the Reporter provided a justification for each case citation as
part of the agenda materials. He noted that the original Advisory Committee notes were rife with
case citations to help lawyers and judges understand the Rules and invited a discussion of the
practice. The Chair opined that case citations shouldn’t be banned in Committee notes by any
means, but that each citation should be examined to ensure it wouldn’t cause trouble if, for
example, the case cited was overturned. He suggested that citing a case as an example of how a
rule should operate would be helpful and run no overruling risk. One Committee member agreed
that case citations could be very helpful in certain contexts. Judge Bates asked Professor
Coquillette his view. Professor Coquillette agreed with the Reporter’s discussion of case citations
in the agenda materials, opining that case citations should not be banned and can be helpful when
they serve as an example. He noted that Professor Struve had done some research on the use of
case citations in Committee notes. Professor Struve explained that she had studied the incidence
of case citations in the Federal Rules of Civil Procedure, noting that her research revealed that case
citations were frequent in the original notes to the Civil Rules, but that they had declined
significantly in recent years.

B. Rule 615

The Reporter reminded the Committee that the proposed amendment to Rule 615 provides
that a court’s order of exclusion operates only to exclude witnesses physically from the courtroom,
but also authorizes the court to enter additional orders prohibiting witnesses from being provided
or accessing testimony from outside the courtroom. He informed the Committee that the Standing
Committee discussed this proposal at length, offering three comments or questions. First, the
Standing Committee queried whether an additional order extending protection beyond the
courtroom would have to be in writing. The Reporter noted that courts routinely issue sequestration
orders orally on the record and that there would seem to be no good reason for requiring a written
order for exclusion --- and therefore it might be odd to require that the order extending outside the
courtroom must be written. He further noted that there was no other “written order” requirement
in the Rules and that even Rule 502(d) orders are not required to be in writing (though they usually
are). One Committee member noted that such orders are directed to third party witnesses who may
not be in the courtroom when they are entered. He queried whether a written order was necessary
to satisfy the notice and due process rights of those third-party witnesses. The Reporter explained
that it would be the obligation of counsel calling the witnesses to notify them of the order and that
a writing was not necessary to that process. He also pointed out that it may well happen that most
orders will be issued in writing, but requiring that in a rule is a different matter. The Chair further
explained that sequestration orders are often entered during a pre-trial conference or from the
bench on the first day of trial when the judge and parties are very busy with a million details. He
opined that a trial judge should be free to enter a written order but should not be required to. The
Reporter suggested that the Committee could await public comment in February to see whether
there was any concern about a writing requirement.
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The second question raised by the Standing Committee was whether the rule or note should
list criteria to be used to determine whether sequestration protection should be extended outside
the courtroom. The Reporter explained that such criteria would be difficult to identify and might
be underinclusive. He suggested that the better approach might be to leave it to the discretion of
the trial judge to decide which factors in a particular case warranted such extra-tribunal protections.
No Committee members suggested that criteria should be added to the rule.

The third and final question raised by the Standing Committee was whether the proposed
amendment required a trial judge to enter two separate orders — one excluding witnesses from the
courtroom and a second preventing access to testimony outside the courtroom. The Reporter
opined that there was absolutely no reason for a judge to have to enter separate orders and that the
amendment is not intended to propose such a requirement, but he queried whether the rule text was
clear on that point. He noted that a sentence could be added to the Committee note to clarify that
one order could do both. Committee members agreed that one order was sufficient and all thought
that the existing text was clear on that point. Committee members also rejected the idea of adding
a sentence to the Committee note concerning the number of orders necessary for fear that it would
cause needless confusion.

C. Rule 702

The Reporter informed the Committee that some comments had been received on the
proposed amendment to Rule 702, including one concerning misapplication of the current rule in
the Tenth Circuit, and another with a case digest of numerous recent Rule 702 opinions that were
allegedly incorrect. One concrete suggestion from the public comment received thus far was to
reinsert “the court determines” into the preponderance standard provided in the text of the
amendment. The reference to the “court” making “findings” was removed by the Committee prior
to publication of the proposed amendment due to concerns that courts might think they need to
make Rule 702 “findings” even in the absence of any objection to expert opinion testimony. But
the Reporter pointed out that the problem justifying the proposed amendment is that some courts
let juries decide questions of sufficiency of basis and reliable application that are for the court. He
explained that expressly noting that it is the court and not the jury that makes these crucial
preliminary findings could be important in serving the goal of the amendment. The Reporter
suggested that the Rule could provide that the “court determines” instead of “finds” to assuage
concerns about the need for findings in the absence of objection.

Some Committee members explained that they would not favor reinserting the term “court
finds” or “court determines” into the proposed amendment. These Committee members noted that
the issue had already been discussed and decided by the Committee and that the concern about
findings even in the absence of objection was a valid one.

The Reporter next described commentary seeking to have note language “rejecting” federal
cases holding that questions of sufficiency of basis and reliability of application are matters of
weight for the jury re-inserted. Such language was deleted from the Committee note before it was
published. The Reporter opined that the amendment does “reject” the cases that give such Rule
702 questions to the jury and that it might make sense to reinsert that language into the Committee
note. He noted that the Fourth Circuit recently relied upon the proposed amendment and
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specifically quoted the language about rejecting incorrect case law on Rule 702. One Committee
member stated a preference for adding the “and are rejected” language back into the note. But
another member thought the language was unnecessary. Committee members agreed that the
language about rejection could be reevaluated in light of the public commentary that will be
received.

Finally, the Reporter explained that some commenters also wanted three particular federal
cases singled out in the note as improper applications of Rule 702. The Reporter and the Committee
members were not inclined to call out particular federal cases, noting that some portions of the
cases, and the results in those cases, were not necessarily incorrect.

111. Rule 407

The Reporter reminded the Committee that there are two splits of authority in the federal
courts concerning Rule 407, the rule governing subsequent remedial measures. First, some federal
courts prohibit evidence of a subsequent measure that would have made the plaintiff’s injury less
likely, even if the defendant’s decision to implement that measure had nothing to do with the
plaintift’s injury. For example, these courts might exclude measures that were implemented by the
defendant just hours after the plaintiff was injured and before the defendant had even learned of
that injury. Other courts require some causative connection between a plaintiff’s injury and a
subsequent remedial measure in order to further the policy of the Rule to encourage safety
measures that might not otherwise be taken for fear of liability to the plaintiff. Second, some
federal courts have extended Rule 407 protection to contracts cases when a subsequent change in
a contract provision is offered to show the meaning of a predecessor provision. Other courts find
Rule 407 wholly inapplicable in contracts disputes.

The question for the Committee is whether to proceed with an amendment proposal that
would address these splits of authority. The Reporter suggested that there might be little reason to
amend Rule 407 if the Committee were not inclined to impose a causative connection limitation.
Broadening an exclusionary rule beyond its policy justification would seem ill-advised. The Chair
explained that he thought the agenda materials were high quality and very thorough and that he
was interested in many of the proposals on the agenda, but that a Rule 407 amendment was one he
was not inclined to pursue. He noted that the policy rationale for the existing Rule was weak and
that he would be open to abolishing the Rule, but not to amending it to require more work for
judges and lawyers in applying it. The Chair detailed the extensive work involved for a trial judge
if a causative connection between a plaintiff’s injury and a subsequent measure were to be required,
explaining that the judge would need to determine the subjective intent of a corporation in making
a change. He noted that there could be dozens of engineers involved in making a single change at
different times and that there could be a bundle of changes adopted at once. The Chair cautioned
against adding a limitation to Rule 407 that would require three-day minitrials to administer. One
Committee member expressed an interest in learning more about the legislative history behind
Rule 407 and about whether Congress intended that there be a causation requirement.

Ms. Shapiro also noted that a Rule 407 amendment proposal was the only one in the agenda

that drew a strong negative reaction from the Justice Department. She explained that lawyers don’t
want to expend the significant resources necessary to litigate causation. Furthermore, she
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explained that already costly discovery obligations could be multiplied by inserting a causation
requirement into Rule 407. Another Committee member noted that questions about the rationale
for a particular change and its connection to an injury are often reflected in materials protected by
the attorney-client privilege. This would add costly privilege review to the price tag of an
amendment requiring a causative connection.

The Reporter inquired whether an amendment proposal addressing the contracts question
alone was worth it if the Committee was not inclined to pursue a causative connection amendment.
One Committee member opined that it would be simple to restrict Rule 407 protection to torts or
criminal cases and to eliminate its use in contract actions. Professor Struve explained that
eliminating contract actions could prove problematic given that breach of warranty theories may
be used in product liability actions that are covered by Rule 407. Another Committee member
opined that it would be very difficult to craft language that would preserve protection in breach of
warranty, products-type cases, while excluding the contract actions that should not be covered.
That Committee member suggested it was not worth it to try to micromanage Rule 407,
recommending that the Committee should leave Rule 407 as is or abolish it and allow judges to
regulate such evidence through Rules 401 and 403. Multiple Committee members disapproved of
abolishing Rule 407, noting that it was a longstanding rule that was of significance to the Bar and
that abolition would cause significant disruption. Another Committee member noted that abolition
of Rule 407 could have an impact on removal to federal court in cases where the state evidence
counterpart to Rule 407 remained. The Reporter noted that the Committee had proposed abolition
of the Ancient Documents hearsay exception in 2015 and that the abolition proposal created a
firestorm, including letters from Senators in opposition.

The Chair then asked the Committee members to support one of three options for Rule 407:
1) leaving Rule 407 alone; 2) pursuing narrow amendments to deal with splits of authority; or 3)
pursuing abolition of Rule 407. All Committee members voted against abolishing Rule 407. All,
but one, voted to leave the Rule alone and to revisit Rule 407 in a few years to see how the caselaw
developed. One Committee member favored a narrow amendment to reject the application of Rule
407 in breach of contract cases. The Chair observed that there was overwhelming support for
leaving Rule 407 as it is and for abandoning any attempt to amend it. He noted that Rule 407 would
be dropped from the agenda and could be revisited in future years if the Committee was inclined
to revisit it.

IV. Rule 611(a) Illustrative Aids/Rule 1006 Summaries

The Reporter explained that the Committee was also considering whether to propose an
amendment to Rule 611 akin to the Maine Evidence Rule that distinguishes illustrative aids used to
assist the jury in understanding evidence or argument from demonstrative evidence offered as proof
of a fact. He noted that an amendment could also provide requirements for the proper use of
illustrative aids. The Reporter explained that some of the confusion surrounding illustrative aids
was caused by courts conflating illustrative summaries authorized by Rule 611(a) with summaries
offered pursuant to Rule 1006 to prove the content of writings, recordings, and photographs too
voluminous to be conveniently examined in court. He explained that Professor Richter would
present a companion proposal to amend Rule 1006 to alleviate the confusion in the courts.
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A. IHlustrative Aids and Rule 611

The Reporter directed the Committee’s attention to a draft of a proposed amendment to
Rule 611 governing illustrative aids on page 182 of the agenda materials. He noted that an open
question in the draft was whether a proposed amendment should prohibit trial judges from sending
illustrative aids to the jury room in the absence of consent by both parties, or whether an amendment
should give trial judges discretion to send illustrative aids to the jury room for good cause in the
absence of consent.

The Chair explained that illustrative aids are used in every trial, that issues surrounding
their use come up regularly, and that trial judges really crave clarity about the proper approach to
illustrative aids. He queried whether Committee members thought that an amendment proposal
concerning illustrative aids was worth pursuing. The Committee unanimously agreed that a
proposal to amend Rule 611 to control and clarify the use of illustrative aids would be a worthwhile
project.

The Chair then noted that the current draft amendment provided that “The court may allow
a party to present an illustrative aid to assist the factfinder in understanding a witness’s testimony
or the proponent’s argument if...” He suggested that the use of an illustrative aid might be broader;
it may help the jury understand other “evidence,” some of which may be testimony, some of which
may be documents or recordings or other exhibits. Another Committee member agreed that the
draft language should be made broader, suggesting that it might read: “The court may allow a party
to present an illustrative aid to assist the factfinder in understanding evidence or argument...”
Another Committee member queried whether the language should be changed to “previously
admitted evidence or argument.” But in response to that argument other members noted that
litigants often use illustrative aids during opening statements before any evidence has been
admitted, so that the modifier “previously” would not work. Another Committee member
suggested using the term “admissible evidence” to reflect that illustrative aids are not evidence
and are only used to illustrate other evidence that is admitted. The Reporter agreed to redraft that
language to make it broader along the lines suggested and noted that subsection (1) of the draft
would also need to be modified to match any terminology change.

The Chair next noted that subsection (2) of the draft on page 182 of the agenda materials
required that “all adverse parties” be notified in advance of the intended use of an illustrative aid.
He explained that co-parties would not be considered “adverse” but should also be entitled to
advance notice and recommended elimination of the modifier “adverse” from subsection (2).
Another Committee member noted that some parties do not want to share their illustrative aids
before they are shown at trial and that there might be objection to an advance notice requirement
from some segments of the Bar. In response to that comment, several Committee members opined
that advance notice is critical in order for the judge to make an informed ruling on an illustrative
aid, and that if an improper or prejudicial illustrative aid is shown to the jury before opposing
counsel has an opportunity to object, it is impossible to erase it from the jury’s mind. Committee
members suggested that mandating advance notice would be an important safeguard introduced
by an amendment. The Chair agreed, explaining that most trial judges already require advance
notice, such that an amendment would be reinforcing existing best practices. Judge Bates inquired
whether the advance notice requirement would apply to illustrative aids used during opening
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statements. The Chair replied that the advance notice requirement would apply to illustrative aids
used during opening statements. He noted that the notice might come shortly before use of the aid,
but that the aid would have to be disclosed to other parties prior to its publication to the jury.

The Reporter explained that there was a split of authority concerning whether a trial judge
possesses the discretion to send an illustrative aid to the jury room or whether it is prohibited in
the absence of consent by all parties. He inquired whether the Committee wished to consider a
draft prohibiting transmission to the jury room without consent or one that allowed the judge to do
so over objection for “good cause.” The Chair suggested that it would be helpful to include the
discretionary “good cause” option, at least for a public comment phase to see what input the
Committee might receive about that issue. Ms. Shapiro agreed, noting that if an illustrative aid is
helpful to the jury in open court, it might be helpful during deliberations. The Reporter noted that
the Advisory Committee note should provide that a trial judge who elects to send an illustrative
aid to the jury room should provide a limiting instruction informing the jury that such an aid is
“not evidence.” All Committee members agreed to retain the “good cause” option and
the corresponding paragraph in the Committee Note, with the addition of a comment about a
limiting instruction. The paragraph in the draft Committee note prohibiting the trial judge from
sending an illustrative aid to the jury without consent from all parties will be eliminated.

A Committee member called attention to the last paragraph in the draft Committee note
regarding which party owns the illustrative aid and about preservation for the record upon request.
The Committee member queried whether the proprietary comment was necessary and also opined
that an illustrative aid should be preserved for the record even without a request. The Committee
ultimately agreed to eliminate the proprietary language from the final paragraph and to include the
following language: “Even though the illustrative aid is not evidence, it must be marked as an
exhibit and be made part of the record.” Committee members, in conclusion, expressed satisfaction
about the possibility of an illustrative aid amendment, noting that it would offer really helpful
guidance for the Bar. The Chair explained that the amendment proposal would be an action item
at the spring meeting.

B. Rule 1006 Summaries

Professor Richter introduced Rule 1006, reminding the Committee that it provides an
exception to the Best Evidence rule allowing a summary chart or calculation to prove the content
of writings, recordings, or photographs too voluminous to be conveniently examined in court. She
explained that federal courts have frequently misapplied Rule 1006 due to confusion concerning
the differences between a summary offered as an illustrative aid pursuant to Rule 611(a) and a true
Rule 1006 summary. Professor Richter outlined the most common Rule 1006 missteps: 1)
requiring limiting instructions cautioning the jury that Rule 1006 summaries are “not evidence”
(when they are admissible alternative evidence of the content of the underlying voluminous
records); 2) requiring all underlying voluminous materials to be admitted into evidence; 3)
refusing to allow resort to a Rule 1006 summary if any underlying materials have been admitted
into evidence; 4) allowing Rule 1006 summaries to include argument and inference not contained
in the underlying materials; and 5) allowing testifying witnesses to convey oral summaries of
evidence and argument not within Rule 1006 requirements. Professor Richter explained that the
Committee could consider amendments to Rule 1006 that would address these problems and that
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would clarify the distinction between Rule 611(a) illustrative summaries and Rule 1006
summaries. She noted that such an amendment could be a useful companion amendment to the
illustrative aid project. Finally, Professor Richter noted that Rule 1006 uses the terminology “in
court” in two places and that the Committee might consider modifying that terminology to
accommodate the possibility of virtual trials post-pandemic if other amendments were proposed.
She directed the Committee’s attention to a draft amendment and Committee note on page 208 of
the agenda materials.

The Chair first highlighted the draft language changing “in court” to “during court
proceedings.” He expressed concern that “during court proceedings” could be construed too
broadly and recommended leaving the existing “in court” language and adding a sentence to the
Committee note emphasizing that the Rule applies similarly in virtual proceedings. The Reporter
agreed, noting that the same approach to application in virtual trials (including a reference to virtual
trials in the Committee note) was taken in the proposed amendment to Rule 615. The Chair then
inquired why the draft added the requirement that a summary be “accurate.” Professor Richter
explained that Rule 1006 summaries were permitted as substitute evidence of voluminous content
and, as such, must accurately summarize that content. They may not draw inferences not in the
original materials nor add argument. Still, some federal courts (again confusing Rule 611(a)
summaries with Rule 1006 summaries) have allowed such argumentative content. The Chair
suggested adding a sentence to the third paragraph of the note explaining that courts have
mistakenly allowed argumentative material and that the amendment is designed to correct those
holdings. Another Committee member expressed concern about an amendment requiring an
“accurate” summary, suggesting that it might require a trial judge to vouch for one side’s evidence.
The Chair also thought that an accuracy requirement could cause mischief and suggested replacing
“accurate” with “non-argumentative” in the rule text.

Another Committee member opined that subsections (b) and (c) of the draft amendment on
page 208 of the agenda seemed unusual in that they told the judge what instructions not to give to
the jury about a Rule 1006 summary and explained that illustrative summaries are not admissible
through Rule 1006 (but must be admitted through Rule 611(a)). The Committee member expressed
support for the draft amendment proposal on page 206 of the agenda materials that did not include
such subsections in rule text, but made the same points via Committee note. The Chair agreed that
he had the same concern about subsection (b), which would prohibit the judge from instructing the
jury that the summary is not evidence. Another Committee member suggested that subsection (c)
concerning the interaction between Rule 1006 and Rule 611(a) could go into the note if subsection
(b) concerning jury instructions was eliminated. The Reporter responded that having subsections
cross-referencing Rule 611(a) and cautioning trial judges not to give limiting instructions with
Rule 1006 summaries was important to include in rule text due to the pervasive confusion in the
caselaw. Professor Coquillette agreed, explaining that many lawyers do not read Committee notes
and that if something is important to the operation of a rule, it should be included in rule text.
Another Committee member suggested that if subsection (c) were to remain, it could be redrafted
slightly to read: “An illustrative aid that summarizes evidence and argument is governed by Rule

611(d/e).”

Another Committee member also suggested adding the word “substantive” to the rule text
in subsection (a) just before “evidence” such that the text would read “The proponent may offer as

10

Committee on Rules of Practice & Procedure | January 4, 2022 Page 322 of 344



substantive evidence.” Judge Bates called attention to the fact that the draft amendment would
require a “written” summary and inquired whether a definition of “written” to include electronic
evidence was necessary. The Reporter noted that the definitions in Rule 101 would cover
electronically stored information but suggested an addition to the Committee note to emphasize
that point.

The Chair concluded the discussion by noting that an amendment to Rule 1006 would be
an action item for the spring, 2022 meeting. He explained that the first sentence of subsection (a)
would be altered to read: “The court may admit as substantive evidence a non-argumentative
written summary...... ” Subsection (a) would retain the original “in court” language with a
Committee note devoted to application in virtual trials. Subsection (b) from page 208 of the agenda
materials would be eliminated, with the sentence about limiting instructions included in the
Committee note. Subsection (c) would become subsection (b), but would be reworded: “An
illustrative aid that summarizes evidence and argument is governed by Rule 611(d/e).” Finally, the
Committee note would discuss the cases improperly allowing argumentative summaries, as well
as the definition of “written” in Rule 101.

V. Jury Questions: Safeguards and Procedures

The Reporter explained that the practice of allowing jurors to ask questions of witnesses is
a controversial one, but that the courts that do allow it impose many safeguards to protect against
prejudice. The Committee turned its attention to a draft amendment that would add a new
subdivision to Rule 611 to set forth safeguards that must be in place if a judge decides to let jurors
pose questions to witnesses. The draft was on page 219 of the agenda book. The Reporter stated
that the draft amendment to Rule 611 was designed to remain scrupulously neutral on whether
courts should or should not allow juror questions. Still, he emphasized that the draft would collect
all the procedures and safeguards scattered throughout the cases and provide trial judges inclined
to allow the practice helpful guidance. He noted that the question for the Committee is whether
such safeguards belong in the Evidence Rules and, if so, whether the draft captures the safeguards
optimally.

One Committee member expressed support for adding the provision, noting that there are
rules about lawyers asking questions and the court asking questions and that it would be helpful to
address the issue of juror questions in the Rules, especially given the high potential for errors
without such safeguards. Another Committee member agreed but opined that adding a provision
on jury questions would undoubtedly lead to more judges allowing juror questions,
notwithstanding an attempt to keep the rule neutral on that point. He queried whether the
Committee was comfortable with that likely effect of adding such a provision. Another member
noted that juror questions are used most often in civil cases when all parties consent. She suggested
that the safeguards and procedures were helpful but might be better placed in a bench book.
Another Committee member thought that judges were more likely to allow the practice of juror
questions if a provision governing them were added to the Rules themselves. Ms. Shapiro agreed
that juror question procedures and safeguards might be better left to a best practices pamphlet like
the one prepared by the Committee on authenticating electronic evidence. But in response, the
Reporter noted the distinction between authentication and juror questions --- the Rules already
provide baseline provisions for authentication and the manual was designed to offer examples and
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training beyond the Rules. Because there is currently no provision in the Rules governing jury
questions, the Reporter opined that the jury question safeguards were distinct, and argued that an
evidence rule would have much greater impact than a best practices manual. Professor Coquillette
agreed with the Reporter, suggesting that it would be helpful to add the safeguards to the Rules
themselves.

Because all Committee members were willing to move forward with a draft amendment,
the Chair suggested looking at the draft on page 219 of the agenda book. The Chair suggested that
subsection (d)(1)(B) of the draft should read: “a juror must not disclose a question’s content,”
replacing “its” with “a question’s” for clarity. He also proposed that subsection (C) read: “the
court may rephrase or decline to ask a question.” The Reporter suggested that subsection (d)(1)(D)
would also need to be rephrased to read: “if a juror’s question is rephrased or not asked, the juror
should not draw negative inferences.” The Chair also suggested tweaking section (d)(2)(A) to read:
“review the question” instead of “review each question.” He also noted that section (d)(2)(B)
should also read “the question” instead of “a question” and that the reference to objections being
made “outside the hearing of the jury” was not necessary because that limitation was included in
the section (2) language that applies to (2)(B). The Chair also noted that section (d)(3) could be
concluded after “court,” such that it would read: “When the court determines that a juror’s question
may be asked, the question must be read to the witness by the court.” The Reporter agreed with
all these suggestions and will implement them in the draft amendment that the Committee reviews
at the next meeting.

A Committee member inquired about the timing for juror questions, assuming that they
would be asked after all lawyer questioning of the witness was concluded. She then queried what
would happen if a judge rejected a juror question, but a lawyer then decided to ask it of the witness.
All Committee members agreed that a lawyer would not be permitted to ask a juror question
rejected by the trial judge, if the rejection was on the ground that the question was not permissible
under the rules of evidence. Committee members suggested that something be added to the note
to clarify that point. Other Committee members noted that a question that might be inappropriate
of one witness could be proper for another and that rejection of a question for one witness should
not necessarily preclude an attempt to ask the same question of another witness. All Committee
members agreed that a judge might reject a question for a variety of reasons and that the note
should so provide without attempting to micromanage judges’ decisions regarding particular juror
questions.

Judge Bates asked about the lawyers’ right to reopen questioning of a witness after a juror
question was asked. The Reporter explained that Rule 611 gives the trial judge the discretion to
reopen questioning and that a provision regarding juror questions specifically would seem
superfluous. Another Committee member noted that it would be a good idea to give lawyers a right
to request an opportunity to reopen questioning following a juror question, explaining that there
may not be a need for more questioning but that lawyers should be entitled to ask. The Chair
suggested that the Committee note might include a sentence about allowing lawyers to request an
opportunity to reopen questioning of a witness after a juror question is asked. Judge Bates noted
that the draft Committee note was light on substance and did not explain the rationale for each of
the safeguards in the Rule. Professor Coquillette suggested that it was good rulemaking practice
to avoid simply repeating requirements set forth in rule text and that the brief note was helpful.
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Another Committee member suggested that some guidance about the timing of juror questions at
the conclusion of a witness’s testimony in the note could be helpful. The Reporter also suggested
that the note might be even more aggressive about not taking any position on the propriety of juror
questions. Another Committee member asked whether the amendment should prohibit the court
from revealing which juror asked a particular question. Other members suggested that it will often
be obvious which juror asked a question because the juror will have handed the question to the
court and that all will realize which juror asked it if it is permitted. Still, the Reporter suggested
that a prohibition on actively revealing the identity of a juror whose question is asked could be
added to the Committee note. The Reporter also recommended that the last sentence of the draft
Committee note be slightly modified to read: “Courts are free to impose additional safeguards or
to provide additional instructions, when necessary ...” The Chair concluded the discussion by
explaining that the amendment, with the changes discussed, will be an action item for the spring
meeting.

VI.  Party Opponent Statements Made by Predecessors in Interest

The Reporter directed the Committee’s attention to Tab 6 of the agenda materials,
explaining that federal courts have split concerning the admissibility of hearsay statements that
would have been admissible against a party-opponent, after that party’s interest is transferred to
another party. He offered the example of statements made by a decedent that would have been
admissible against him had he lived and filed suit, but that are instead offered against his estate
who sues in his stead. The Reporter noted that some federal courts find the decedent’s statement
admissible against the estate because the estate stands in the shoes of the decedent for purposes of
the lawsuit, while others reject admissibility based upon the absence of “privity” based
admissibility language in Rule 801(d)(2). The Reporter explained that fairness concerns point
toward admissibility of all statements made by such a predecessor prior to the transfer of his
litigation interest. He directed the Committee’s attention to a proposed amendment to Rule
801(d)(2) on page 236 of the agenda materials that would make such statements admissible against
parties like the estate in the above example, as well as to a draft amendment on page 4 of the
supplemental materials supplied to the Committee prior to the meeting.

The Chair first noted that the supplemental draft changed tense to read: “A statement that
is admissible under this rule.” He opined that the tense should be changed back so it would read:
“A statement that would be admissible...” The Chair also noted the difficulty in characterizing
the relationship between the declarant and the party justifying admissibility, explaining that terms
like “privity” or “predecessor in interest” can be vague and can cause mischief in application. He
expressed support for the functional terminology employed in the draft: “a party whose claim or
defense is directly derived from the rights or obligations of the declarant or the declarant’s
principal.” Professor Struve suggested that the language might be tweaked to say that a party’s
liability is derived form the declarant, rather than that its defense. The Reporter opined that
defenses are also derived from predecessors and that the existing language accurately captures the
intended relationship.

Professor Coquillette noted the importance of the timing of the declarant’s hearsay

statement; it must be made before the transfer of rights to the successor. (This will always be the
case in a decedent/estate scenario but may not be in an assignor/assignee situation to which the
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amendment would also apply). He inquired whether a timing limitation should be included in the
text of an amended rule. The Reporter replied that such a limit was inherent in the provision and
was also emphasized in the Committee note in the event that there was any confusion on that score.

The Chair asked Committee members whether they were in favor of proceeding with a
proposed amendment to Rule 801(d)(2) to address the predecessor/successor scenario. All favored
continuing work on the proposal. The Chair noted that the amendment would be an action item for
the spring meeting with draft language reading: “A statement that would be admissible under this
rule if the declarant or the declarant’s principal were a party, is admissible when offered against a
party whose claim or defense is directly derived from the rights or obligations of the declarant or
the declarant’s principal.” The Reporter noted that the proposal would be reviewed by stylists in
advance of the spring meeting.

VII. Declarations Against Interest and the Meaning of “Corroborating
Circumstances”

Professor Richter directed the Committee’s attention to Tab 7 of the agenda and the issue
of the meaning of the “corroborating circumstances” requirement in Rule 804(b)(3) governing
declarations against penal interest in criminal cases. She explained that most federal courts
consider both the inherent guarantees of trustworthiness underlying a particular declaration against
interest, as well as independent evidence, if any, corroborating the accuracy of the statement in
applying the corroborating circumstances requirement. That said, some courts do not permit
inquiry into independent evidence and limit judges to consideration of the inherent guarantees of
trustworthiness surrounding the statement. Professor Richter explained that, as detailed in the
agenda memo, the Committee could consider an amendment to resolve this split of authority in
favor of permitting both independent corroborative evidence and inherent guarantees of
trustworthiness to be considered under Rule 804(b)(3). She emphasized that the limitation to
inherent guarantees of trustworthiness was based on now defunct 6th Amendment precedent in
Idaho v. Wright; that restricting what trial judges may consider in determining admissibility is at
odds with Rule 104(a); and that the residual exception found in Rule 807 was amended in 2019 to
permit consideration of corroborating evidence in determining the reliability of hearsay offered
under that exception. Thus, an amendment bringing Rule 804(b)(3) and Rule 807 into line could
be beneficial. She directed the Committee’s attention to a draft amendment on page 249 of the
agenda materials, that would require consideration of corroborating evidence, using language that
parallels the amended residual exception.

The Chair inquired whether the Committee thought the meaning of “corroborating
circumstances” under Rule 804(b)(3) was a problem worth solving. All agreed that it was. The

Chair noted that an amendment to Rule 804(b)(3) would also be an action item for the spring
meeting.
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VIII. Rule 806 and Impeachment of Hearsay Declarants with Prior Dishonest Acts

The Reporter introduced the topic of Rule 806 and the impeachment of hearsay declarants,
explaining that hearsay declarants act as witnesses when their statements are introduced for their
truth. For this reason, Rule 806 allows the impeachment of hearsay declarants as if they were trial
witnesses and seeks to equate hearsay declarant impeachment with traditional impeachment of
witnesses. Rule 806 specifically addresses foundation requirements for impeachment with prior
inconsistent statements, providing that a hearsay declarant need not receive an opportunity to
explain or deny an inconsistency uttered either before or after the admitted hearsay statement. Rule
806 makes no express provision for Rule 608(b) impeachment, however, in which a trial witness
may be asked on cross-examination about her own prior dishonest acts. Rule 608(b) allows a
cross-examiner to ask the witness about dishonest past acts, but requires the impeaching party to
take the answer of the witness; it prohibits extrinsic evidence proving the dishonest act even in the
face of a denial by the witness. A hearsay declarant whose statement is offered into evidence may
not be a trial witness at all. If the declarant is not a trial witness, she cannot be asked on cross-
examination about her prior dishonest acts, leaving the availability of impeachment through prior
dishonest acts in question. The Reporter explained that federal courts have resolved this
conundrum differently, with some allowing extrinsic evidence of a hearsay declarant’s prior
dishonest acts notwithstanding the extrinsic evidence prohibition in Rule 608(b). Others have
refused to allow impeachment of hearsay declarants with prior dishonest acts, thus enforcing the
Rule 608(b) prohibition on extrinsic evidence and eliminating this method of impeachment for
hearsay declarants. The question for the Committee is whether to explore an amendment to Rule
806 to address how to impeach a hearsay declarant with her prior dishonest act.

The Reporter acknowledged difficulty in crafting a solution to this problem, however. He
noted that if extrinsic proof of a hearsay declarant’s prior dishonest act were permitted, a party
impeaching a hearsay declarant would be in a better position than a party impeaching a trial
witness, instead of in the equal position contemplated by Rule 806. He explained that he had
thought of allowing the trial judge simply to “announce” a hearsay declarant’s prior dishonest act
to try to equate the procedure with a cross question of a witness, but that this was not necessarily
a replication of what happens with a trial witness. He noted that the original Advisory Committee
may not have provided a procedure for Rule 608(b) impeachment of a hearsay declarant in Rule
806 because of the impossibility of translating the method to absent hearsay declarants. Finally,
the Reporter explained that he had discovered another issue with Rule 806 in his research — the
possibility that a criminal defendant’s conviction could be offered to impeach his admitted hearsay
statement through a combination of Rules 609 and 806 even if the defendant chose not to testify.
The Reporter noted that this scenario arises very infrequently when the hearsay statement of one
co-defendant can be offered against another defendant. In such a case, the confrontation rights of
one criminal defendant must be balanced against the other defendant’s right not to testify. Given
the difficult balancing required and the infrequency with which this scenario arises, the Reporter
suggested that the Committee might leave this issue out of an amendment, and to leave the solution
to trial judges balancing the competing interests on a case-by-case basis.

The Chair opened the discussion by expressing his preference for leaving Rule 806 alone.

He opposed allowing proof of dishonest acts through extrinsic evidence, as that would put the
impeaching party in a superior position not an equal one. He also noted efficiency concerns given
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that allowing extrinsic evidence could open up the need for mini-trials to allow the proponent of
the hearsay declarant’s statement to disprove the dishonest act. In fact, this was the reason for the
ban on extrinsic evidence in Rule 608(b). All Committee members agreed that it was best not to
pursue an amendment to Rule 806, and the matter was dropped from the Committee’s agenda.

IX. Rule 613(b) and the Timing of a Witness’s Opportunity to Explain or Deny a
Prior Inconsistency When Extrinsic Evidence is Offered

Professor Richter introduced Rule 613(b) regarding extrinsic evidence of a witness’s prior
inconsistent statement. She reminded the Committee that Rule 613(b) permits extrinsic evidence
of a prior inconsistency so long as the witness is given an opportunity to explain or deny it.
Although that opportunity had to be offered on cross-examination of the witness before extrinsic
evidence could be presented at common law, the drafters of Rule 613(b) decided to abandon a
prior foundation requirement in favor of flexible timing. Rule 613(b) permits a witness’s
opportunity to explain or deny a prior inconsistent statement to happen before or even after
extrinsic evidence is admitted. Professor Richter explained that the original Advisory Committee
chose to keep the timing flexible in case a prior inconsistent statement was discovered only after
a witness had left the stand or in case there were multiple collusive witnesses a party wanted to
examine before revealing the prior inconsistent statement of one. She noted, however, that
presenting extrinsic evidence of a witness’s prior inconsistent statement before giving him an
opportunity to explain or deny it may cause problems if the witness has been excused or has
become unavailable. For these reasons, many federal courts reject the flexible timing afforded by
Rule 613(b) and require that a witness be given an opportunity to explain or deny first during
cross-examination before extrinsic evidence of the statement may be offered.

Professor Richter noted that having a disconnect between the Rules and practice can be
problematic and can be a trap for the unwary litigator who correctly reads Rule 613(b) to reject a
prior foundation requirement only to learn — too late after cross of the witness is over — that the
trial judge imposes her own prior foundation requirement outside the Rule. Professor Richter
explained that there are two amendment possibilities to remedy this situation. The first would
emphasize the flexible timing allowed by Rule 613(b) to bring courts into alignment with the Rule.
The other would reinstate the prior foundation requirement, while affording discretion for the trial
judge to forgive it in appropriate cases, thus bringing the Rule into alignment with the courts.
Professor Richter suggested that the latter approach would appear optimal for several reasons.
First, Rule 613(b) would clearly direct lawyers to give witnesses an opportunity to explain or deny
a prior inconsistency on cross before offering extrinsic evidence, eliminating any trap for the
unwary. Second, a prior foundation requirement would be efficient: if a witness admits a prior
inconsistent statement on cross, there may be no need to introduce extrinsic evidence of the
statement at all. Third, a prior foundation eliminates pesky issues concerning a witness’s
availability to be recalled only to explain or deny a prior inconsistent statement. Finally, preserving
a trial judge’s discretion to forgive the prior foundation requirement would still allow judges to
deal with the rare situations identified by the original Advisory Committee. If the prior inconsistent
statement was not discovered until after a witness left the stand, a court could allow extrinsic
evidence and a later (or no) opportunity for the witness to explain. Professor Richter directed the
Committee’s attention to a draft amendment on page 283 of the agenda materials along these lines.
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The Chair opened the discussion of Rule 613(b) by inquiring of other judges how they
handle prior inconsistent statements. The Chair noted that he makes lawyers ask witnesses about
their prior inconsistent statements on cross-examination because 90% of the time, witnesses admit
their prior inconsistencies, eliminating any need for extrinsic evidence. All judges at the meeting
agreed that their practice was consistent with the Chair’s and that requiring a prior foundation was
a superior procedure. All Committee members also agreed that the better Rule 613(b) amendment
would be to bring the Rule into alignment with the pervasive practice.

The Chair then stated that the draft amendment language provided that extrinsic evidence
“should not” be admitted but that it should read “may not.” Other Committee members agreed that
“may not” would be superior so long as the Rule preserved trial judge discretion by stating “unless
the court orders otherwise.” The Reporter suggested that the discretionary language from the
original provision that allows deviation “if justice so requires” could be clarified and improved by
simply stating “unless the court orders otherwise.” The Chair agreed and noted that the draft
language reading “before it is introduced” should be changed to “before extrinsic evidence is
introduced” to add clarity. The Chair also suggested that bracketed language in the draft
Committee note — “[in the typical case]” — should be eliminated with the change to “may not” in
rule text. The Chair closed the discussion of Rule 613(b) by informing the Committee that they
would see the Rule as an action item at the spring meeting.

X. Closing Matters

The Chair raised the issue of the Evidence Advisory Committee’s self-evaluation and
solicited feedback from the Committee. Judge Bates noted that the self-evaluation suggested that
the Committee was “too small” and inquired how big it should be. Both the Chair and the Reporter
explained that the Committee is a good size and that they are not in favor of growing it, but that
the Evidence Advisory Committee has had a position for an academic member vacant for twenty
years. Both the Chair and Reporter advocated for adding one academic member to fill that position.
With that addition, both felt that the Committee would be the perfect size. Both also commented
on the valuable contributions received from the liaisons from other committees, that helps produce
outstanding work product. The Chair promised to send the self-evaluation to the Standing
Committee.

The Chair thanked all participants for their valuable contributions and thanked Professor
Capra and Professor Richter for the outstanding agenda materials. He extended a warm thanks to
all of the AO staff members who were responsible for putting together an in-person meeting. The
Chair closed by informing the Committee that the next meeting would be on May 6, 2022, in
Washington, D.C.

Respectfully Submitted,

Liesa L. Richter
Daniel J. Capra
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Legislation that Directly or Effectively Amends the Federal Rules

117th Congress

(January 3, 2021 - January 3, 2023)

Summary:

This bill provides a heightened pleading standard
for actions alleging breach of fiduciary duty under
the Investment Company Act of 1940, requiring
that “all facts establishing a breach of fiduciary
duty” be “state[d] with particularity.”

Name Sponsor/ Affected Text, Summary, and Committee Report Actions
Co-Sponsor(s) Rule
Protect the Gig H.R. 41 Cv 23 Bill Text: 1/4/21:
Economy Act of | Sponsor: https://www.congress.gov/117/bills/hr41/BILLS- Introduced in
2021 Biggs (R-AZ) 117hr41lih.pdf House; referred
to Judiciary
Summary (authored by CRS): Committee
This bill limits the certification of a class action 3/1/21: Referred
lawsuit by prohibiting in such a lawsuit an to the
allegation that employees were misclassified as Subcommittee on
independent contractors. Courts,
Intellectual
Property, and the
Internet
Injunctive H.R. 43 cv Bill Text: 1/4/21:
Authority Sponsor: https://www.congress.gov/117/bills/hr43/BILLS- Introduced in
Clarification Act | Biggs (R-AZ) 117hr43ih.pdf House; referred
of 2021 to Judiciary
Summary (authored by CRS): Committee
This bill prohibits federal courts from issuing 3/1/21: Referred
injunctive orders that bar enforcement of a to the
federal law or policy against a nonparty, unless Subcommittee on
the nonparty is represented by a party in a class Courts,
action lawsuit. Intellectual
Property, and the
Internet
Mutual Fund H.R. 699 CV8&9 Bill Text: 2/2/21:
Litigation Sponsor: https://www.congress.gov/117/bills/hr699/BILLS- Introduced in
Reform Act Emmer (R-MN) 117hr699ih.pdf House; referred

to Judiciary
Committee and
Financial Services
Committee
3/22/21: Referred
to the
Subcommittee on
Courts,
Intellectual
Property, and the
Internet
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Legislation that Directly or Effectively Amends the Federal Rules

117th Congress

(January 3, 2021 - January 3, 2023)

of 2021

Grassley (R-1A)

Co-sponsors:
Blumenthal (D-
CT)

Cornyn (R-TX)
Durbin (D-IL)
Klobuchar (D-
MN)

Leahy (D-VT)
Markey (D-MA)

117s818is.pdf

Summary:

This is described as a bill “[t]o provide for media
coverage of Federal court proceedings.” The bill
would allow presiding judges in the district courts
and courts of appeals to “permit the
photographing, electronic recording,
broadcasting, or televising to the public of any
court proceeding over which that judge provides.”
The Judicial Conference would be tasked with
promulgating guidelines.

This would impact what is allowed under Federal
Rule of Criminal Procedure 53 which says that
“[elxcept as otherwise provided by a statute or

Name Sponsor/ Affected Text, Summary, and Committee Report Actions
Co-Sponsor(s) Rule
PROTECT S.574 BK Bill Text: e 3/3/2021:
Asbestos Sponsor: https://www.congress.gov/117/bills/s574/BILLS- Introduced in
Victims Act of Tillis (R-NC) 117s574is.pdf Senate; referred
2021 to Judiciary
Co-sponsors: Summary: Committee
Cornyn (R-TX) Would amend 11 USC § 524(g) “to promote the
Grassley (R-1A) investigation of fraudulent claims against
[asbestosis trusts] ...” and would allow outside
parties to make information demands on the
administrators of such trusts regarding payment
to claimants. If enacted in its current form S. 574
may require an amendment to Rule 9035. The bill
would give the United States Trustee a number of
investigative powers with respect to asbestosis
trusts set up under § 524 even in the districts in
Alabama and North Caroline. Rule 9035 on the
other hand, reflects the current law Bankruptcy
Administrators take on US trustee functions in AL
and NC and states that the UST has no authority in
those districts.
Sunshine in the | S.818 CR 53 Bill Text: e 3/18/21:
Courtroom Act Sponsor: https://www.congress.gov/117/bills/s818/BILLS- Introduced in

Senate; referred
to Judiciary
Committee

° 6/24/21:
Scheduled for
mark-up; letter
being prepared to
express
opposition by the
Judicial
Conference and
the Rules
Committees

e 6/25/21:
Ordered to be
reported without

these rules, the court must not permit the taking amendment

of photographs in the courtroom during judicial favorably by

proceedings or the broadcasting of judicial Judiciary

proceedings from the courtroom.” Committee
Updated December 16, 2021 Page 2
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Legislation that Directly or Effectively Amends the Federal Rules

117th Congress

(January 3, 2021 - January 3, 2023)

Name Sponsor/ Affected Text, Summary, and Committee Report Actions
Co-Sponsor(s) Rule
Litigation S. 840 Bill Text: 3/18/21:
Funding Sponsor: https://www.congress.gov/117/bills/s840/BILLS- Introduced in
Transparency Grassley (R-1A) 117s840is.pdf [Senate] Senate and
Act of 2021 House; referred
Co-sponsors: https://www.congress.gov/117/bills/hr2025/BILLS to Judiciary
Cornyn (R-TX) -117hr2025ih.pdf [House] Committees
Sasse (R-NE) 5/3/21: Letter
Tillis (R-NC) Summary: received from
Requires disclosure and oversight of TPLF Sen. Grassley and
H.R. 2025 agreements in MDL’s and in “any class action.” Rep. Issa
Sponsor: 5/10/21:
Issa (R-CA) Response letter
sent to Sen.
Grassley from
Rep. Issa from
Judge Bates
10/19/21:
Referred by
House Judiciary
Committee to
Subcommittee on
Courts,
Intellectual
Property, and the
Internet
Justice in H.R. 2438 EV 702 Bill Text: 4/8/21:
Forensic Sponsor: https://www.congress.gov/117/bills/hr2438/BILLS Introduced in
Algorithms Act Takano (D-CA) -117hr2438ih.pdf House; referred
of 2021 to Judiciary
Co-sponsor: Summary: Committee and
Evans (D-PA) A bill “[t]o prohibit the use of trade secrets to Committee on
privileges to prevent defense access to evidence Science, Space,
in criminal proceedings, provide for the and Technology
establishment of Computational Forensic 10/19/21:
Algorithm Testing Standards and a Computational Referred by
Forensic Algorithm Testing Program, and for other Judiciary
purposes.” Committee to
Subcommittee on
Section 2 of the bill contains the following two Crime, Terrorism,
subdivisions that implicate Rules: and Homeland
Security
“(b) PROTECTION OF TRADE SECRETS.—
(1) There shall be no trade secret evidentiary
privilege to withhold relevant evidence in criminal
proceedings in the United States courts.
(2) Nothing in this section may be construed to
alter the standard operation of the Federal Rules
of Criminal Procedure, or the Federal Rules of
Updated December 16, 2021 Page 3
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Legislation that Directly or Effectively Amends the Federal Rules

117th Congress

(January 3, 2021 - January 3, 2023)

Name Sponsor/ Affected Text, Summary, and Committee Report Actions
Co-Sponsor(s) Rule
Evidence, as such rules would function in the
absence of an evidentiary privilege.”
“(g) INADMISSIBILITY OF CERTAIN EVIDENCE.—In
any criminal case, evidence that is the result of
analysis by computational forensic software is
admissible only if—
(1) the computational forensic software used
has been submitted to the Computational
Forensic Algorithm Testing Program of the
Director of the National Institute of Standards and
Technology and there have been no material
changes to that software since it was last tested;
and
(2) the developers and users of the
computational forensic software agree to waive
any and all legal claims against the defense or any
member of its team for the purposes of the
defense analyzing or testing the computational
forensic software.”
Juneteenth S. 475 AP 26; BK Established Juneteenth National Independence e 6/17/21: Became
National 9006; CV 6; | Day (June 19) as a legal public holiday Public Law No:
Independence CR 45 117-17
Day Act
Bankruptcy H.R. 4193 BK Bill Text: e 6/28/21: H.R.
Venue Reform Sponsor: https://www.congress.gov/bill/117th- 4193 introduced
Act of 2021 Lofgren (D-CA) congress/house-bill/4193/text?r=453 [House] in House;
referred to
Co-Sponsors: https://www.congress.gov/117/bills/s2827/BILLS- Judiciary
Buck (R-CO) 117s2827is.pdf [Senate] Committee
Perimutter (D- e 9/23/21:S.2827
CO) Summary: introduced in
Neguse (D-CO) Modifies venue requirements relating to Senate; referred
Cooper (D-TN) Bankruptcy proceedings. Senate version includes a to Judiciary
Thompson (D- limitation absent from the House version giving Committee
CA) “no effect” for purposes of establishing venue to
Burgess (R-TX) certain mergers, dissolutions, spinoffs, and
Bishop (R-NC) divisive mergers of entities.
S. 2827
Sponsor:
Cornyn (R-TX)
Co-sponsor:
Warren (D-MA)
Updated December 16, 2021 Page 4
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Legislation that Directly or Effectively Amends the Federal Rules

117th Congress

(January 3, 2021 - January 3, 2023)

Name Sponsor/ Affected Text, Summary, and Committee Report Actions
Co-Sponsor(s) Rule
Nondebtor S. 2497 BK Bill Text: e 7/28/21:
Release Sponsor: https://www.congress.gov/bill/117th- Introduced in
Prohibition Act Warren (D-MA) congress/senate-bill/2497/text?r=195 Senate, Referred
of 2021 to Judiciary
Summary: Committee
Would prevent individuals who have not filed for
bankruptcy from obtaining releases from lawsuits
brought by private parties, states, and others in
bankruptcy by:
e  Prohibiting the court from discharging,
releasing, terminating or modifying the
liability of and claim or cause of action
against any entity other than the debtor
or estate.
e  Prohibiting the court from permanently
enjoining the commencement or
continuation of any action with respect
to an entity other than the debtor or
estate.
Protecting Our H.R.5314 CR6; CV Bill Text: e 9/21/21: H.R.
Democracy Act Sponsor: https://www.congress.gov/bill/117th- 5314 introduced
Schiff (D-CA) congress/house-bill/5314/text [House] in House;
referred to
Co-Sponsors: https://www.congress.gov/117/bills/s2921/BILLS- numerous

[168 co- 117s2921is.pdf [Senate] committees,
sponsors] including House
Summary: Judiciary
S.2921 Various provisions of this bill amend existing rules, Committee
Sponsor: or direct the Judicial Conference to promulgate e 9/30/21:S.2921

Klobuchar [D-
MN]

additional rules, including:

e  Prohibiting any interpretation of Criminal

Rule 6(e) that would prohibit disclosure

introduced in

Co-Sponsors: to Congress of certain grand jury Homeland
Blumenthal [D- materials related to individuals pardoned Security and
CT] by the President Governmental
Coons [D-DE] e Requiring the Judicial Conference to Affairs
Feinstein [D-CA] promulgate rules “to ensure the e 12/9/21: H.R.
Hirono [D-HI] expeditious treatment of” actions to 5314 debated

Merkley [D-OR]
Sanders [I-VT]
Warren [D-MA]
Wyden [D-OR]

enforce Congressional subpoenas. The

bill requires that the rules be transmitted

within 6 months of the effective date of
the bill.

House under
provisions of H.
Res. 838

e 12/9/21: H.R.

Senate; referred
to Committee on

and amended in

5314 passed by
House

e 12/13/21: House
bill received in
Senate

Updated December 16, 2021 Page 5
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117th Congress

(January 3, 2021 - January 3, 2023)
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Name Sponsor/ Affected Text, Summary, and Committee Report Actions
Co-Sponsor(s) Rule
Congressional H.R. 6079 cv Bill Text: e 11/26/21:
Subpoena Sponsor: https://www.congress.gov/117/bills/hr6079/BILLS Introduced in
Compliance and | Dean (D-PA) -117hr6079ih.pdf House; referred
Enforcement Act to Judiciary
Co-Sponsors: Summary: Committee
Nadler (D-NY) The bill directs the Judicial Conference to
Schiff (D-CA) promulgate rules “to ensure the expeditious
treatment of” actions to enforce Congressional
subpoenas. The bill requires that the rules be
transmitted within 6 months of the effective date
of the bill.
Updated December 16, 2021 Page 6
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JUDICIARY STRATEGIC PLANNING

Atits February 11-12, 2021 meeting, after considering a proposal by the Judiciary Planning
Coordinator in the context of the ongoing COVID-19 pandemic, the Executive Committee agreed
that “the strategic planning process is one effective mechanism for coordinating Conference
committee planning to prepare the judiciary for future pandemics, natural disasters, and other
crises that threaten to significantly impact the work of the courts.” Of particular concern is ensuring
the uninterrupted delivery of, and access to, fair and impartial justice, notwithstanding
substantially reduced access over extended periods of time to court buildings, federal defender
offices, and the Administrative Office of the U.S. Courts. The Executive Committee further
approved the topic as an agenda item for discussion at the September 27, 2021 Long-Range
Planning meeting. Recommendations from Conference committee chairs led to expanding the
topic to include potential efficiencies and cost containment measures learned from the COVID-19
pandemic, and the judiciary’s continued reliance on technology to enable and potentially improve
access to justice, post-pandemic. Attachment 1 is a summary report of the Conference committee
chairs’ discussion at the Long-Range Planning meeting. Attachment 2 is a list of the issues and
lessons learned that were raised during the discussion.

ISSUES FOR EXECUTIVE COMMITTEE CONSIDERATION (ACTION)

At its February 10-11, 2022 meeting, the Executive Committee will consider which issues
or lessons learned, since March 2020, would be best explored through the judiciary’s strategic
planning process, and in so doing, would help to ensure committees move forward in a coordinated
manner in addressing pandemic and post-pandemic issues. Committee input is critical to the
Executive Committee’s deliberations.

Action Requested: On or before January 11, 2022, the Committee is asked to provide
suggestions to the Executive Committee, through the Judiciary Planning Coordinator, Chief Judge
Jeffrey R. Howard (First Circuit), regarding issues or lessons learned, since March 2020, that might
be addressed through the judiciary’s strategic planning process. Specifically, the Committee is
asked to:

1. Identify issues on the attached list that are already being addressed by the
Committee; and

2. Identify issues on the attached list — or from other sources — that the Committee
recommends for further exploration and discussion through the judiciary’s strategic
planning process.

Attachments
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Attachment 1
Excerpt from the Summary Report of the September 27, 2021
Long-Range Planning Meeting

Preparing for Future Pandemics, Natural Disasters, and Other Crises

Chief Judge Howard reminded participants that the impetus for the discussion was the
Executive Committee’s decision in February 2021 “that the strategic planning approach would
be one effective mechanism for coordinating conference committee planning to prepare the
judiciary for future pandemics, natural disasters, and other crises that threaten to significantly
impact the work of the courts.” Recommendations from committee chairs led to expanding the
topic to include the judiciary’s continued reliance on technology to enable and potentially
improve access to justice, and potential efficiencies and cost containment measures learned from
the COVID-19 pandemic. Referencing other suggested discussion topics submitted by
committee chairs, Chief Judge Howard commented that he proposed following up on those
suggestions at the March or September Long-Range Planning meetings in 2022.

Long-Range Planning meetings provide some of the few opportunities for committee
chairs to be in one room at the same time -- albeit a virtual room. As such, Chief Judge Howard
hoped committee chairs would value time being set aside to talk about how the judiciary might
best make use of lessons learned, since March 2020, in ongoing operations and in long-range
planning. His personal goal was to use this discussion for issue-spotting, that is, to prepare a list
of issues that might help all participants better understand what work needs to be done and how
best to address the work together. As an example, Chief Judge Howard referenced vaccine
mandates and required testing as issues around which there are many different perspectives and
concerns. He also noted that he was speaking from his home today because the courthouse of the
U.S. Court of Appeals in New Hampshire does not have the bandwidth to conduct an extended
virtual meeting.

To help guide discussion, Chief Judge Howard introduced five speakers who had agreed
to share their perspectives: Chief Judge Scott Coogler, Executive Committee; Judge Audrey G.
Fleissig, Chair, Committee on Court Administration and Case Management; Judge John W.
Lungstrum, Chair, Committee on the Budget; and Mr. John S. Cooke, Director, Federal Judicial
Center (FJC). Chief Judge Howard also extended an invitation to other participants to comment.

Chief Judge Coogler prefaced his remarks by noting that necessity is very often the
mother of invention, and the collective response of the courts to the COVID pandemic
underlined the validity of this truism. The courts took on the myriad of issues and challenges
they faced as a result of the COVID pandemic; addressed challenges; identified problems, and
found ways to solve those problems.

Chief Judge Coogler referenced the Judiciary COVID-19 Task Force (Task Force),
formed by the Director of the Administrative Office of the U.S. Courts (AO), and led by the
AOQO’s Facilities and Securities Office. The Virtual Judiciary Operations Subgroup (VJOS) grew
out of the Task Force, led by Chief Judge Coogler (a member of the Task Force). VJIOS was
tasked with identifying how the courts responded to the pandemic, and collecting and collating
that information in a usable form so that practical lessons learned could be shared. VJOS
worked closely with the Federal Judicial Center (FJC) to develop a plan for reaching out to
courts and IT experts. The courts were initially hesitant about using remote technologies, but
given the imperative to deliver justice courts are now embracing remote technologies. The court
system found ways to have hearings and meetings, and also found ways for attorneys to meet
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with their clients. VJOS identified eight courts of different sizes and locations, and with
different challenges. With the assistance of the FJC, VJOS is now documenting those courts’
experiences and innovations in a series of Play Books. Each Play Book sets out the challenges,
what needed to be fixed, what worked, how the IT was set up, how the budget was orchestrated,
and many other practical lessons learned. These Play Books will be available for reference if
COVID or some other crisis happens in the future. While commending the continuously
improving capabilities of remote technologies to support virtual meetings, Chief Judge Coogler
commented that it may not be desirable to hold all meetings remotely — that decision is with each
judge. To that point, Chief Judge Coogler emphasized that VJOS is not a policy making body.
VJOS documents what has happened in the past, and its purpose going forward is to serve as a
resource.

Judge Fleissig proposed breaking into three separate categories consideration of lessons
learned during the pandemic: 1) ways to transition back to normal; 2) how to plan for the next
pandemic or emergency to be better prepared to meet it; and 3) how to use the lessons learned
from the pandemic to improve court operations when there is no emergency. Under the first
category, Judge Fleissig noted a number of issues, including potential masking and vaccination
requirements, space utilization, and the extent to which court staff might be allowed to continue
working remotely. Under the second category, Judge Fleissig noted the Rules Committee’s
proposed modifications to the Federal Rules of Criminal Procedure, which, consistent with the
Coronavirus Aid, Relief, and Economic Security (CARES) Act, are undergoing public notice and
comment. Judge Fleissig also commented that, on the civil side, several courts have been
conducting proceedings using remote technology, including civil jury trials. Under the third
category, Judge Fleissig noted that the court community has done a remarkable job continuing to
provide access to justice during the pandemic. Given these positive results, it is important that
due consideration be given to the lessons learned, and how they can be used to improve court
operations and procedures in a non-pandemic environment. Judge Fleissig referenced Strategy
5.1 in the Strategic Plan for the Federal Judiciary, which calls for harnessing “the potential of
technology to identify and meet the needs of court users for information, service, and access to
the courts,” and noted that technology is at the center of courts’ ability to operate effectively,
remotely or otherwise. During the pandemic, many civil and criminal proceedings have been
conducted remotely, and, subject to certain restrictions, remote public access has been allowed.
In addition, pursuant to the broadcasting pilot launched in February 2021, audio of certain
proceedings in district and bankruptcy courts were livestreamed to participating pilot courts’
YouTube pages.

In summary, significant opportunities for delivering justice remotely have already been
identified with concomitant cost savings, such as reduced travel costs, and probably time savings
with some meetings with the court or between attorneys and clients perhaps occurring in a
timelier manner than would be the case if travel were required for attendance. Judge Fleissig
noted that while FJC and VJOS are providing courts with a lot of information to leverage
technology in ways that improve access to justice, the question remains whether the use of
technology for the delivery of justice should be expanded, or whether the judiciary should return
to its pre-pandemic, in-person, normal. Many in the public and within the courts have argued
that the judiciary should continue and expand remote proceedings. However, there are clearly
some proceedings that should not occur remotely, such as grand jury proceedings and criminal
jury trials. Having the capability to conduct a proceeding remotely does not mean that it should
be conducted remotely. Remote proceedings can be impersonal, while original appearances in
court may offer an important opportunity to confer with counsel and personally address issues
early in the case. In another example, while it may be cheaper for defense counsel to meet with
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clients remotely, those in the defender community have indicated that face-to-face meetings are
critical for building trust. Judge Fleissig acknowledged that the issue of expanded use of remote
technologies post-pandemic is a critical issue to be considered by the Committee on Court
Administration and Case Management, and concluded that the judiciary must take stock of its
capacities, and understand the pros and cons of the various platforms and their use in different
contexts. The availability of technology does not insist that it must be adopted. Rather, Judge
Fleissig emphasized, it is imperative to ensure the integrity of the court process.

Responding to Judge Fleissig’s remarks, Judge Randolph D. Moss noted that reliance on
technology to communicate with people who are incarcerated could be problematic. The issue is
limited technology capacity at Bureau of Prison’s (BOP) facilities and at local jails. Significant
additional funding to support technology upgrades would require outreach to Congress. Judge
Moss co-chairs, with BOP, the Judiciary, Department of Justice, and BOP Work Group which is
identifying and facilitating solutions to issues impacting district courts, probation/pretrial, federal
defender, and BOP operations.

Judge Lungstrum acknowledged that the judiciary was not fully prepared for how to deal
with the pandemic when it hit. The systemic inability to conduct court in courthouses meant the
judiciary had to “invent the wheel” as it went along — and did it well. However, as the judiciary
had not seen the pandemic or its consequences coming, the judiciary’s initial request to Congress
for additional funding under the CARES Act was less than would ultimately be required.
Bandwidth presented a big issue with IT capacity suddenly required to support remote work
across the judiciary. When the judiciary turned to Congress for additional funds, Congress was
focused on the public, not on how the government was coping. The judiciary’s requests for
additional supplemental funding were not met, falling tens of millions of dollars short. The
judiciary absorbed the shortfall from within its operating budget, but not without significant costs
to the courts and probation offices. Opportunities for cost savings also arose during the
pandemic from innovations in leveraging technology for virtual meetings and court appearances,
and from many of the examples already outlined by Judge Fleissig. Judge Lungstrum noted that
Judge Fleissig had also outlined many of the trade-offs and underlined some serious policy
issues. While virtual judges meetings have functioned well to fill a gap during the pandemic, the
question remains whether all judges meetings should be held remotely in the future. Remote
work and saving space may work for some offices but not for others — these are policy issues.
Judge Lungstrum concluded with two lessons learned which he posed as questions: 1) Can the
judiciary be better prepared in advance of a pandemic or other crisis to quickly make the case for
supplemental funding to Congress? 2) Can the judiciary take some cost-saving innovations
forward to improve post-pandemic operations?

Chief Judge Howard invited Ms. Dana Yankowitz Elliott, Senior Attorney, Judicial
Services Office, to share a perspective from the Committee on the Administration of the
Bankruptcy System (Bankruptcy Committee). Speaking on behalf of the committee chair, Chief
Judge Sara Darrow, and looking ahead to the post-pandemic operating environment, Ms. Elliot
emphasized the committee’s interest in exploring how to expand and improve technology to
support remote bankruptcy proceedings and to better share educational resources. Remote
proceedings have increased access to justice for many parties during the pandemic. This was
especially the case for debtors located in rural areas and for whom in-person meetings often
incur significant travel and accommodation costs. Taking these lessons learned into account, the
Bankruptcy Committee had raised the question: should bankruptcy proceedings continue
remotely and thereby increase access to justice for debtors? Ms. Elliot concluded by noting that
Chief Judge Darrow and the Bankruptcy Committee would continue to consider this question.
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At the invitation of Chief Judge Howard, Ms. Lee Ann Bennett, Deputy Director, AO,
reflected briefly on lessons learned by the AO over the past 18 months. Ms. Bennett highlighted
the formation of the Judiciary COVID-19 Task Force and the engagement of its members to the
tasks at hand as probably the most significant lesson learned. The Task Force demonstrates what
can be achieved when many people are involved representing diverse perspectives from
throughout the judiciary and beyond the judiciary. Emphasizing this point, Ms. Bennett noted
that the Task Force is comprised of a mix of judiciary employees including chief judges, court
unit executives, and executive agency partners including the United States Marshals Service,
Federal Protective Service, the Department of Justice, and the General Services Administration.
Ms. Bennett also commented that the success of the Task Force underlines another important
lesson learned: regular communication and coordination. Ms. Bennett referenced not only
communication within the Task Force, or between the AO and the courts, but also
communication that occurs court to court, circuit to circuit, and the willingness, more generally,
of judiciary employees to share best practices. Ms. Bennett concluded by noting that Judge
Roslynn R. Mauskopf, Director, AO, would want to thank committee chairs for being involved
and, looking forward to a post-pandemic operating environment, would likely raise a double-
sided question for consideration: what to change, and what not to change?

Mr. Cooke began by noting the profound effects of the pandemic on the judiciary and the
wider community, personally and professionally. He also emphasized that the FJC’s mission
was to help courts get through the pandemic and to prepare for the post-pandemic future. At the
outset of the pandemic, the FJC began immediately to collect and archive information on the
pandemic from every federal court’s public website in the country. The FJC worked with VJOS
gathering information on remote proceedings and dealing with pro se litigants. The FJC created
a COVID case map covering every federal district in the country and continues to update the
map each week. Focus groups were conducted with 13 district courts, and 75 district, magistrate
and bankruptcy judges, and other court personnel focusing on how courts responded to the
pandemic, including the challenges they addressed and the procedures they developed. This
information was supplemented by VJOS surveys on how courts used technology more generally
in their day-to-day operations. CM/ECF data also continues to be collected. Mr. Cooke assured
committee chairs that the FJC is a resource and is ready to discuss pandemic lessons learned at
their convenience. Mr. Cooke also referenced the FIC’s educational activities which have
continued throughout the pandemic. With all trainings being delivered remotely, the content of
training programs for leaders also shifted to focus on stress, change management, and
communications in a remote court environment. Mr. Cooke concluded by noting that, in
addition to its devastating physical consequences, the human impact of the pandemic would not
go away soon. It is important that the judiciary preserve what is valued, and make changes to
adapt.

Chief Judge Howard extended a special thanks to speakers for their insightful
perspectives of the challenges faced by the judiciary in the pandemic operating environment, and
also the opportunities that had surfaced. He noted in particular the opportunities to integrate
many of the innovations already adopted by the courts and other areas of the judiciary into
regular operations. Returning to his goal to use the meeting for issue spotting, Chief Judge
Howard commented that a number of issues had been identified that could potentially be taken
forward as a group for further review and discussion.
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Attachment 2

LIST OF ISSUES

Summarized below are issues raised during the September 27, 2021, Long-Range Planning
discussion on: Preparing for Future Pandemics, Natural Disasters, and Other Crises — including
the judiciary’s continued reliance on technology to enable and potentially improve access to
justice, and potential efficiencies and cost containment measures learned from the COVID-19
pandemic. See Attachment 1.

The issues are notionally grouped under three categories. Note that some of the issues could fit
under more than one category.

1. Issues related to transitioning back to normal

Vaccine mandates

Required testing

Masking protocols

The extent to which to allow remote work for court employees

Policies regarding potential space savings

The extent to which remote technologies might be used for civil, criminal, and
grand jury proceedings

How to ensure committees move in a coordinated manner in addressing pandemic
and post-pandemic issues

What to change and what not to change

How to ensure the integrity of judicial process

2. Issues related to planning for the next pandemic or crisis

Additional funding to support upgrading and expanding the IT capacity of many
courthouses

Additional funding for BOP facilities and local jails to support expanding the
remote delivery of justice

Funding shortfalls in the absence of supplemental funding from Congress — how to
ensure the judiciary is prepared to quickly respond to a crisis with the necessary
funding

3. Issues (or opportunities) related to lessons learned from improved court operations
to take forward

Increased access to justice for debtors through remote proceedings — should
bankruptcy proceedings continue remotely

Virtual versus in-person meetings — impersonal versus personal

The COVID-19 Task Force — coordination

Court to court, circuit to circuit communication and coordination

Accessing VJOS and FJC resources to leverage technology in ways that improve
access to justice
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