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REPORT OF THE JUDICIAL CONFERENCE
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO THE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure (Standing Committee or Committee)
met on January 4, 2022. Due to the Coronavirus Disease 2019 (COVID-19) pandemic, the
meeting was held by videoconference. All members participated.

Representing the advisory committees were Judge Jay S. Bybee, Chair, and Professor
Edward Hartnett, Reporter, Advisory Committee on Appellate Rules; Judge Dennis Dow, Chair,
Professor S. Elizabeth Gibson, Reporter, and Professor Laura B. Bartell, Associate Reporter,
Advisory Committee on Bankruptcy Rules; Judge Robert M. Dow, Jr., Chair, Professor Edward
H. Cooper, Reporter, and Professor Richard Marcus, Associate Reporter, Advisory Committee
on Civil Rules; Judge Raymond M. Kethledge, Chair, Professor Sara Sun Beale, Reporter, and
Professor Nancy J. King, Associate Reporter, Advisory Committee on Criminal Rules; and Judge
Patrick J. Schiltz, Chair, and Professor Daniel J. Capra, Reporter, Advisory Committee on
Evidence Rules.

Also participating in the meeting were Professor Catherine T. Struve, the Standing
Committee’s Reporter; Professor Daniel R. Coquillette, Professor Bryan A. Garner, and
Professor Joseph Kimble, consultants to the Standing Committee; Bridget Healy, Scott Myers,
and Julie Wilson, Rules Committee Staff Counsel; Burton DeWitt, Law Clerk to the Standing

Committee; John S. Cooke, Director, and Dr. Tim Reagan, Senior Research Associate, Federal
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Judicial Center (FJC); and Elizabeth J. Shapiro, Deputy Director, Federal Programs Branch,
Civil Division, and Andrew Goldsmith, National Coordinator of Criminal Discovery Initiatives,
Department of Justice (DOJ).

In addition to its general business, including a review of the status of pending rule
amendments in different stages of the Rules Enabling Act process and pending legislation
affecting the rules, the Standing Committee received and responded to reports from the five
advisory committees. The Committee also received an update on three items of coordinated
work among the Appellate, Bankruptcy, Civil, and Criminal Rules Committees: (1) the proposed
emergency rules developed in response to the Coronavirus Aid, Relief, and Economic Security
Act (CARES Act) and published for public comment in August 2021; (2) consideration of
suggestions to allow electronic filing by pro se litigants; and (3) consideration of amendments to
list Juneteenth National Independence Day in the definition of “legal holiday” in the federal
rules. Finally, the Committee was briefed on the judiciary’s ongoing response to the COVID-19
pandemic.

FEDERAL RULES OF APPELLATE PROCEDURE
Rules Approved for Publication and Comment

The Advisory Committee on Appellate Rules submitted proposed amendments to
Rules 32, 35, and 40, and the Appendix of Length Limits, with a recommendation that they be
published for public comment in August 2022. The Standing Committee unanimously approved
the Advisory Committee’s recommendation.

Rule 32 (Form of Briefs, Appendices, and Other Papers)

The proposed amendment to Rule 32 is a conforming amendment that reflects the
proposed transfer of Rule 35°s contents into a restructured Rule 40. In Rule 32(g)’s list of papers

that require a certificate of compliance, the amendment would replace the reference to papers

Rules — Page 2



submitted under Rules 35(b)(2)(A) or 40(b)(1) with a reference to papers submitted under
Rule 40(d)(3)(A).

Rule 35 (En Banc Determination)

The proposed amendment to Rule 35 would transfer its contents to Rule 40 in an effort to
provide clear guidance in one rule that will cover en banc hearing and rehearing and panel
rehearing.

Rule 40 (Petition for Panel Rehearing)

The proposed amendment to Rule 40 would expand that rule by incorporating into it the
provisions of current Rule 35. The proposed amended Rule 40 would govern all petitions for
rehearing as well as the rare initial hearing en banc.

Proposed amended Rule 40(a) would provide that a party may petition for panel
rehearing, rehearing en banc, or both. It sets a default rule that a party seeking both types of
rehearing must file the petitions as a single document. Proposed amended Rule 40(b) would set
forth the required content for each kind of petition for rehearing; the requirements are drawn
from existing Rule 35(b)(1) and existing Rule 40(a)(2).

Proposed amended Rule 40(c)—which is drawn from existing Rules 35(a) and (f)—
would describe the reasons and voting protocols for ordering rehearing en banc. Rule 40(c)
makes explicit that a court may act sua sponte to order rehearing en banc; this provision also
reiterates that rehearing en banc is not favored. Proposed amended Rule 40(d)—drawn from
existing Rules 35(b), (¢), (d), and existing Rules 40(a), (b), and (d)—would bring together in one
place uniform provisions governing matters such as the timing, form, and length of the petition.
A new feature in Rule 40(d) would provide that a panel’s later amendment of its decision restarts

the clock for seeking rehearing.
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Proposed Rule 40(e)—which expands and clarifies current Rule 40(a)(4)—addresses the
court’s options after granting rehearing. Proposed Rule 40(f) is a new provision addressing a
panel’s authority to act after the filing of a petition for rehearing en banc. Proposed Rule 40(g)
carries over (from existing Rule 35) provisions concerning initial hearing en banc.

Appendix of Length Limits Stated in the Federal Rules of Appellate Procedure

The proposed amendments are conforming amendments that would reflect the relocation
of length limits for rehearing petitions from Rules 35(b)(2) and 40(b) to proposed amended
Rule 40(d)(3).

Information Items

The Advisory Committee met by videoconference on October 7, 2021. In addition to the
matters discussed above, agenda items included the consideration of two suggestions related to
the filing of amicus briefs, several suggestions regarding in forma pauperis issues, including
potential changes to Appellate Form 4 (Affidavit Accompanying Motion for Permission to
Appeal in Forma Pauperis), and a new suggestion regarding costs on appeal.
Amicus Briefs

The Advisory Committee reported that, in response to a suggestion from Senator Sheldon
Whitehouse and Representative Henry Johnson, Jr., it is continuing its consideration of whether
additional disclosures should be required for amicus briefs. Proposed legislation regarding
disclosures in amicus briefs has been filed in the Senate and House, most recently in December
2021.

The Advisory Committee reported that the question of amicus disclosures involves
important and complicated issues. One issue is that insufficient amicus disclosure requirements
can enable parties to evade the page limits on briefs or permit an amicus to file a brief that

appears independent of the parties but is not. Another issue is that, without sufficient
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disclosures, one person or a small number of people with deep pockets can fund multiple amicus
briefs and give the misleading impression of a broad consensus. On the other hand, when
considering any disclosure requirement, it is necessary to consider the First Amendment rights of
those who do not wish to disclose themselves.

The Advisory Committee sought the Committee’s feedback on these issues. In doing so,
the Advisory Committee highlighted the distinction between disclosure regarding an amicus’s
relationship to a party and disclosure regarding an amicus’s relationship to a nonparty. The
Advisory Committee also noted that any proposed amendments to Rule 29 would have to be
based on careful identification of the governmental interest being served and be narrowly
tailored to serve that interest. Various members of the Committee voiced their perspectives on these

issues, and expressed appreciation for the Advisory Committee’s ongoing work on these topics.

The Advisory Committee also has before it a separate suggestion regarding amicus briefs
and Rule 29. In 2018, Rule 29 was amended to empower a court of appeals to prohibit the filing
of an amicus brief or strike an amicus brief if that brief would result in a judge’s disqualification.
The suggestion proposes adopting standards for when judicial disqualification would require a
brief to be stricken or its filing prohibited. This suggestion is under consideration by the
Advisory Committee.

Appellate Form 4 (Affidavit Accompanying Motion for Permission to Appeal In Forma

Pauperis)

The Advisory Committee is continuing to consider suggestions to regularize the criteria
for granting in forma pauperis status, including possible revisions to Form 4 of the Federal Rules
of Appellate Procedure. It is gathering information on how courts handle such applications,

including what standards are applied and how Appellate Form 4 is used.
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Costs on Appeal

In a recent decision, the Supreme Court stated that the current rules could specify more
clearly the procedure that a party should follow to bring arguments about costs to the court of
appeals. See City of San Antonio v. Hotels.com L. P., 141 S. Ct. 1628 (2021). Accordingly, the
Advisory Committee created a subcommittee to explore the issue.

FEDERAL RULES OF BANKRUPTCY PROCEDURE
Rule Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted a proposed amendment to
Rule 7001 (Types of Adversary Proceedings) with a recommendation that it be published for
public comment in August 2022. The Standing Committee unanimously approved the Advisory
Committee’s recommendation.

The proposed amendment to Rule 7001 addresses a concern raised by Justice Sotomayor
in City of Chicago v. Fulton, 141 S. Ct. 585 (2021). The Fulton Court held that a creditor’s
continued retention of estate property that it acquired prior to bankruptcy does not violate the
automatic stay under § 362(a)(3). In so ruling, the Court found that a contrary reading of
§ 362(a)(3) would render largely superfluous § 542(a)’s provisions for the turnover of estate
property from third parties. In a concurring opinion, Justice Sotomayor noted that under current
procedures turnover proceedings can be very slow because, under Rule 7001(1), they must be
pursued by an adversary proceeding. Addressing the need of chapter 13 debtors, such as those in
Fulton, to quickly regain possession of a seized car in order to work and earn money to fund a
plan, she stated that the Advisory Committee on Rules of Bankruptcy Procedure should consider
rule amendments that would ensure prompt resolution of debtors’ requests for turnover under
§ 542(a). Post-Fulton, two suggestions were submitted that echo Justice Sotomayor’s call for

amendments; these suggestions advocate that the rules be amended to allow all turnover
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proceedings to be brought by a quicker motion-based practice rather than by adversary
proceeding.

Members of the Advisory Committee generally agreed that debtors should not have to
wait an average of a hundred days to get a car needed for a work commute, and they supported a
motion-based turnover process in that and similar circumstances involving tangible personal
property. There was less support, however, for broader rule changes that would allow all
turnover proceedings to occur by motion. The Advisory Committee ultimately recommended an
amendment to Rule 7001 that would exempt, from the list of adversary proceedings, “a
proceeding by an individual debtor to recover tangible personal property under § 542(a).”

Information Items

The Advisory Committee met by videoconference on September 14, 2021. In addition to
the recommendation discussed above, the Advisory Committee considered possible rule
amendments in response to a suggestion from the Committee on Court Administration and Case
Management (CACM Committee) regarding the use of electronic signatures in bankruptcy cases
by individuals who do not have a CM/ECF account and discussed the progress of the Restyling
Subcommittee.

Electronic Signatures

The Bankruptcy Rules now generally require electronic filing by represented entities and
authorize local rules to allow electronic filing by unrepresented individuals. Documents that are
filed electronically and must be signed by debtors or others without CM/ECF privileges will of
necessity bear electronic signatures. They may be in the form of typed signatures, /s/, or images
of written signatures, but none is currently deemed to constitute the person’s signature for rules
purposes. The issue the Advisory Committee has been considering, therefore, is whether the

rules should be amended to allow the electronic signature of someone without a CM/ECF
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account to constitute a valid signature and, if so, under what circumstances. The Advisory
Committee’s Technology Subcommittee is studying this issue.

Bankruptcy Rules Restyling Update

The 3000, 4000, 5000, and 6000 series of the restyled Bankruptcy Rules have been
published for comment. The Advisory Committee will be reviewing the comments at its spring
2022 meeting.

In fall 2021, the Restyling Subcommittee completed its initial review of the 7000 and
8000 series and began its initial review of the 9000 series. The subcommittee will continue to
meet until the subcommittee and style consultants have agreed on draft amendments. The
subcommittee expects to present the 7000, 8000, and 9000 series of restyled rules—the final
group of the restyled bankruptcy rules—to the Advisory Committee at its spring 2022 meeting
with a request that the Advisory Committee approve those proposed amendments and submit
them to the Standing Committee for approval for publication.

FEDERAL RULES OF CIVIL PROCEDURE
Rule Approved for Publication and Comment

The Advisory Committee on Civil Rules submitted a proposed amendment to Rule 12
(Defenses and Objections: When and How Presented; Motion for Judgment on the Pleadings;
Consolidating Motions; Waiving Defenses; Pretrial Hearing) with a request that it be published
for public comment in August 2022. The Standing Committee unanimously approved the
Advisory Committee’s request.

Rule 12(a) prescribes the time to serve responsive pleadings. Paragraph (1) provides the
general response time, but recognizes that a federal statute setting a different time governs. In
contrast, neither paragraph (2) (which sets a 60-day response time for the United States, its

agencies, and its officers or employees sued in an official capacity) nor paragraph (3) (which sets
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a 60-day response time for United States officers or employees sued in an individual capacity for
acts or omissions in connection with federal duties) recognizes the possibility of conflicting
statutory response times.

The current language is problematic for several reasons. First, while it is not clear
whether any statutes inconsistent with paragraph (3) exist, there are statutes setting shorter times
than the 60 days provided by paragraph (2); one example is the Freedom of Information Act.
Second, the current language fails to reflect the Advisory Committee’s intent to defer to different
response times set by statute. Third, the current language could be interpreted as a deliberate
choice by the Advisory Committee that the response times set in paragraphs (2) and
(3) supersede inconsistent statutory provisions.

The Advisory Committee determined that an amendment to Rule 12(a) is necessary to
explicitly extend to paragraphs (2) and (3) the recognition now set forth in paragraph (1),
namely, that a different response time set by statute supersedes the response times set by those
rules.

Information Items

The Advisory Committee met by videoconference on October 5, 2021. In addition to the
action item discussed above, the Advisory Committee considered reports on the work of the
Multidistrict Litigation Subcommittee and the Discovery Subcommittee, and was advised of the
formation of an additional subcommittee that will consider a proposal to amend Rule 9(b). The
Advisory Committee also retained on its agenda for consideration a suggestion for a rule
establishing uniform standards and procedures for filing amicus briefs in the district courts,
suggestions that uniform in forma pauperis standards and procedures be incorporated into the

Civil Rules, and suggestions to amend Rules 41, 55, and 63.
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Multidistrict Litigation Subcommittee

Since November 2017, a subcommittee has been considering suggestions that specific
rules be developed for multidistrict litigation (MDL) proceedings. Over time, the subcommittee
has narrowed the list of issues on which its work is focused to two, namely (1) efforts to
facilitate early attention to “vetting” (through the use of “plaintiff fact sheets” or “census”), and
(2) the appointment and compensation of leadership counsel on the plaintiff side. To assist in its
work, the subcommittee prepared a sketch of a possible amendment to Rule 16 (Pretrial
Conferences; Scheduling; Management) that would apply to MDL proceedings. The amendment
sketch encourages the court to enter an order (1) directing the parties to exchange information
about their claims and defenses at an early point in the proceedings, (2) addressing the
appointment of leadership counsel, and (3) addressing the methods for compensating leadership
counsel. The subcommittee drafted a sketch of a corollary amendment to Rule 26(f) (Conference
of the Parties; Planning for Discovery) that would require that the discovery plan include the
parties’ views on whether they should be directed to exchange information about their claims and
defenses at an early point in the proceedings. For now, the sketches of possible amendments are
only meant to prompt further discussion and information gathering. The subcommittee has yet to
determine whether to recommend amendments to the Civil Rules.

Discovery Subcommittee

In 2020, the Discovery Subcommittee was reactivated to study two principal issues.
First, the Advisory Committee has received suggestions that it revisit Rule 26(b)(5)(A), the rule
that requires that parties withholding materials on grounds of privilege or work product
protection provide information about the materials withheld. Though the rule does not say so
and the accompanying committee note suggests that a flexible attitude should be adopted, the

suggestions state that many or most courts have treated the rule as requiring a document-by-
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document log of all withheld materials. One suggestion is that the rule be amended to make it
clearer that such a listing is not required, and another is that the rule be amended to provide that a
listing by “categories” is sufficient.

As a starting point, the subcommittee determined that it needed to gather information
about experience under the current rule. In June 2021, the subcommittee invited the bench and
bar to comment on problems encountered under the current rule, as well as several potential
ideas for rule changes. The subcommittee received more than 100 comments. In addition,
subcommittee members have participated in a number of virtual conferences with both plaintiff
and defense attorneys.

While the subcommittee has not yet determined whether to recommend rule changes, it
has begun to focus on the Rule 26(f) discovery plan and the Rule 16(b) scheduling conference as
places where it might make the most sense for the rules to address the method that will be used
to comply with Rule 26(b)(5)(A).

The second issue before the subcommittee is a suggestion for a new rule setting forth a
set of requirements for motions seeking permission to seal materials filed in court. In its initial
consideration of the suggestion, the subcommittee learned that the AO’s Court Services Office is
undertaking a project to identify the operational issues related to the management of sealed court
records. The goals of the project will be to identify guidance, policy, best practices, and other
tools to help courts ensure the timely unsealing of court documents as specified by the relevant
court order or other applicable law. Input on this new project was sought from the Appellate,
District, and Bankruptcy Clerks Advisory Groups and the AO’s newly formed Court
Administration and Operations Advisory Council (CAOAC). In light of this effort, the
subcommittee determined that further consideration of the suggestion for a new rule should be

deferred to await the result of the AO’s work.
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Amicus Briefs

The Advisory Committee has received a suggestion urging adoption of a rule establishing
uniform standards and procedures for filing amicus briefs in the district courts. The proposal is
accompanied by a draft rule adapted from a local rule in the District Court for the District of
Columbia, and informed by Appellate Rule 29 (Brief of an Amicus Curiae) and the Supreme
Court Rules. The Advisory Committee determined that the suggestion should be retained on its
study agenda. The first task will be to determine how frequently amicus briefs are filed in
district courts outside the District Court for the District of Columbia.

Uniform In Forma Pauperis Standards and Procedures

The Advisory Committee has on its study agenda suggestions to develop uniform in
forma pauperis standards and procedures. The Advisory Committee believes that serious
problems exist with the administration of 28 U.S.C. § 1915, which allows a person to proceed
without prepayment of fees upon submitting an affidavit that states “all assets” the person
possesses and states that the person is unable to pay such fees or give security therefor. For
example, the procedures for gathering information about an applicant’s assets vary widely.
Many districts use one of two AO Forms, but many others do not. Another problem is the forms
themselves, which have been criticized as ambiguous, as seeking information that is not relevant
to the determination, and as invading the privacy of nonparties. Further, the standards for
granting leave to proceed in forma pauperis vary widely, not only from court to court but often
within a single court as well.

The Advisory Committee retained the topic on its study agenda because of its obvious
importance and because it is well-timed to the ongoing work of the Appellate Rules Committee
(discussed above) relating to criteria for granting in forma pauperis status. There is clear

potential for improvement, but it is not yet clear whether that improvement can be effectuated
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through the Rules Enabling Act process.

Rule 41(a) (Dismissal of Actions — Voluntary Dismissal)

Rule 41(a) governs voluntary dismissals without court order. The Advisory Committee is
considering a suggestion that Rule 41(a) be amended to make clear whether it does or does not
permit dismissal of some, but not all claims in an action. There exists a division of decisions on
the question whether Rule 41(a)(1)(A)(i1) authorizes dismissal by notice without court order and
without prejudice of some claims but not others. That provision states, in relevant part, that “the
plaintiff may dismiss an action without a court order by filing ... a notice of dismissal before the
opposing party serves either an answer or a motion for summary judgment . . ..” The
preponderant view is that the rule authorizes dismissal only of all claims and that anything less is
not dismissal of “an action’; however, some courts allow dismissal as to some claims while
others remain. The Advisory Committee will consider these and other issues relating to Rule 41,
including the practice of allowing dismissal of all claims against a particular defendant even
though the rest of the action remains.

Rule 55 (Default; Default Judgment)

Rule 55(a) directs the circumstances under which a clerk “must” enter default, and
subdivision (b) directs that the clerk “must” enter default judgment in narrowly defined
circumstances. The Advisory Committee has learned that at least some courts restrict the clerk’s
role in entering defaults short of the scope of subdivision (a), and many courts restrict the clerk’s
role in entering default judgment under subdivision (b). The Advisory Committee has asked the
FJC to survey all of the district courts to better ascertain actual practices under Rule 55. The

information gathered will guide the determination whether to pursue an amendment to Rule 55.
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FEDERAL RULES OF CRIMINAL PROCEDURE
Information Items
The Advisory Committee on Criminal Rules met in person (with some participants
joining by videoconference) on November 4, 2021. A majority of the meeting was devoted to
consideration of the final report of the Rule 6 Subcommittee. The Advisory Committee also

decided to form a subcommittee to consider a suggestion to amend Rule 49.1.

Rule 6 (The Grand Jury)

Rule 6(e) (Recording and Disclosing the Proceedings). The Advisory Committee last

considered whether to amend Rule 6(e) to allow disclosure of grand jury materials of exceptional
historical importance in 2012, when it considered a suggestion from the DOJ to recommend such
an amendment. At that time, the Advisory Committee concluded that an amendment would be
“premature” because courts were reasonably resolving applications “by reference to their
inherent authority” to allow disclosure of matters not specified in the exceptions to grand jury
secrecy listed under Rule 6(e)(3). Since then, McKeever v. Barr, 920 F.3d 842 (D.C. Cir. 2019),
cert. denied, 140 S. Ct. 597 (2020), and Pitch v. United States, 953 F.3d 1226 (11th Cir. 2020)
(en banc), cert. denied, 141 S. Ct. 624 (2020), overruled prior circuit precedents and held that the
district courts have no authority to allow the disclosure of grand jury matters not included in the
exceptions stated in Rule 6(¢e)(3), thereby deepening a split among the courts of appeals with
regard to the district courts’ inherent authority. Moreover, in a statement respecting the denial of
certiorari in McKeever, Justice Breyer pointed out the circuit split and stated that “[w]hether
district courts retain authority to release grand jury material outside those situations specifically
enumerated in the Rules, or in situations like this, is an important question. It is one I think the

Rules Committee both can and should revisit.” McKeever, 140 S. Ct. at 598 (statement of
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Breyer, J.).

In 2020 and 2021, the Advisory Committee received suggestions seeking an amendment
to Rule 6(e) that would address the district courts’ authority to disclose grand jury materials
because of their exceptional historical or public interest, as well as a suggestion seeking a
broader exception that would ground a new exception in the public interest or inherent judicial
authority. The latter urged an amendment “to make clear that district courts may exercise their
inherent supervisory authority, in appropriate circumstances, to permit the disclosure of grand
jury materials to the public.” In contrast, over the past three administrations (including the
suggestion the Advisory Committee considered in 2012), the DOJ has sought an amendment that
would abrogate or disavow inherent authority to order disclosures not specified in the rule. The
DOJ’s most recent submission advocates that “any amendment to Rule 6 should contain an
explicit statement that the list of exceptions to grand jury secrecy contained in the Rule is
exclusive.”

After the Rule 6 Subcommittee was formed in May 2020 in reaction to McKeever and
Pitch, two district judges suggested an amendment that would explicitly permit courts to issue
judicial opinions when even with redaction there is potential for disclosure of matters occurring
before the grand jury.

As reported to the Conference in September 2021, the subcommittee’s consideration of
the proposals included convening a day-long virtual miniconference in April 2021 at which the
subcommittee obtained a wide range of perspectives based on first-hand experience. Participants
included academics, journalists, private practitioners (including some who had previously served
as federal prosecutors but also represented private parties affected by grand jury proceedings),
representatives from the DOJ, and the general counsel of the National Archives and Records

Administration. In addition, the subcommittee held four meetings over the summer of 2021.
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Part of its work included preparing a discussion draft of an amendment that defined a limited
exception to grand jury secrecy for historical records meant to balance the interest in disclosure
against the vital interests protected by grand jury secrecy. The draft proposal would have

(1) delayed disclosure for at least 40 years, (2) required the court to undertake a fact-intensive
inquiry and to determine whether the interest in disclosure outweighed the public interest in
retaining secrecy, and (3) provided for notice to the government and the opportunity for a
hearing at which the government would be responsible for advising the court of any impact the
disclosure might have on living persons. In the end, a majority of the subcommittee
recommended that the Advisory Committee not amend Rule 6(e).

After careful consideration and a lengthy discussion, a majority of the Advisory
Committee agreed with the recommendation of the subcommittee and concluded that even the
most carefully drafted amendment would pose too great a danger to the integrity and
effectiveness of the grand jury as an institution, and that the interests favoring more disclosure
are outweighed by the risk of undermining an institution critical to the criminal justice system.

Further, a majority of members expressed concern about the increased risk to witnesses
and their families that would result from even a narrowly tailored amendment such as the
discussion draft prepared by the subcommittee. A majority of the members concluded that the
dangers of expanded disclosure would remain, and that the addition of the exception would be a
significant change that would both complicate the preparation and advising of witnesses and
reduce the likelihood that witnesses would testify fully and frankly. Moreover, as drafted, the
proposed exception was qualitatively different from the existing exceptions to grand jury
secrecy, which are intended to facilitate the resolution of other criminal and civil cases or the

investigation of terrorism.
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Consideration of these suggestions by both the subcommittee and the full Advisory
Committee revealed that this is a close issue. Although many members recognized that there are
rare cases of exceptional historical interest where disclosure of grand jury materials may be
warranted, the predominant feeling among the members was that no amendment could fully
replicate current judicial practice in these cases. Moreover, members felt that, even with strict
limits, an amendment expressly allowing disclosure of these materials would tend to increase
both the number of requests and actual disclosures, thereby undermining the critical principle of
grand jury secrecy.

Members also discussed a broader exception for disclosure in the public interest. The
subcommittee had recommended against such a broad exception, and members generally agreed
that a broader and less precise exception would be an even greater threat to the grand jury.

Finally, the Advisory Committee chose not to address the question whether federal courts
have inherent authority to order disclosure of grand jury materials. In the Advisory Committee’s
view, this question concerns the scope of “[t]he judicial power” under Article III. That is a
constitutional question, not a procedural one, and thus lies beyond the Advisory Committee’s
authority under the Rules Enabling Act.

The Advisory Committee further declined the suggestion that subdivision (e) be amended
to authorize courts “to release judicial decisions issued in grand jury matters” when, “even in
redacted form,” those decisions reveal “matters occurring before the grand jury.” The Advisory
Committee agreed with the subcommittee’s determination that the means currently available to
judges—particularly redaction—were generally adequate to allow for sufficient disclosure while
complying with Rule 6(e).

Rule 6(c) (Foreperson and Deputy Foreperson). Also before the Advisory Committee

was a suggestion to amend Rule 6(c) to expressly authorize forepersons to grant individual grand
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jurors temporary excuses to attend to personal matters. Forepersons have this authority in some,
but not all, districts. The Advisory Committee agreed with the recommendation of the
subcommittee that at present there is no reason to disrupt varying local practices with a uniform
national rule.

Rule 49.1 (Privacy Protections for Filings Made with the Court)

Rule 49.1 was adopted in 2007, as part of a cross-committee effort to respond to the E-
Government Act of 2002. The committee note incorporates the Guidance for Implementation of
the Judicial Conference Policy on Privacy and Public Access to Electronic Criminal Case Files
(March 2004) issued by the CACM Committee that “sets out limitations on remote electronic
access to certain sensitive materials in criminal cases,” including “financial affidavits filed in
seeking representation pursuant to the Criminal Justice Act.” The guidance states in part that
such documents “shall not be included in the public case file and should not be made available to
the public at the courthouse or via remote electronic access.”

Before the Advisory Committee is a suggestion to amend the rule to delete the reference
to financial affidavits in the committee note because the guidance as to financial affidavits is
“problematic, if not unconstitutional” and “inconsistent with the views taken by most, if not all,
of the courts that have ruled on the issue to date.” See United States v. Avenatti, No. 19-CR-374-
1 (JMF), 2021 WL 3168145 (S.D.N.Y. July 27, 2021) (holding that the defendant’s financial
affidavits were “judicial documents” that must be disclosed (subject to appropriate redactions)
under both the common law and the First Amendment).

The Advisory Committee formed a subcommittee to consider the suggestion. Its work
will include consideration of the privacy interests of indigent defendants and their Sixth
Amendment right to counsel, and the public rights of access to judicial documents under the First

Amendment and the common law. The subcommittee plans to coordinate with the Bankruptcy
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and Civil Rules Committees since their rules have similar language, and will also inform both the
CACM Committee and the CAOAC that it is considering this issue.
FEDERAL RULES OF EVIDENCE
Information Items

The Advisory Committee on Evidence Rules met in person (with some non-member
participants joining by videoconference) on November 5, 2021. In addition to an update on
Rules 106, 615, and 702, currently out for public comment, the Advisory Committee discussed
possible amendments to Rule 611 to regulate the use of illustrative aids and Rule 1006 to clarify
the distinction between summaries that are illustrative aids and summaries that are admissible
evidence. The Advisory Committee also discussed possible amendments to Rule 611 to provide
safeguards when jurors are allowed to pose questions to witnesses, Rule 801(d)(2) to provide for
a statement’s admissibility against the declarant’s successor in interest, Rule 613(b) to provide a
witness an opportunity to explain or deny a prior inconsistent statement before extrinsic evidence
of the statement is admitted, and Rule 804(b)(3) to require courts to consider corroborating
evidence when determining admissibility of a declaration against penal interest in a criminal
case.

Rule 611 (Mode and Order of Examining Witnesses and Presenting Evidence)

The Advisory Committee is considering two separate proposed amendments to Rule 611.
First, the Advisory Committee is considering adding a new provision that would provide
standards for allowing the use of illustrative aids, along with a committee note that would
emphasize the distinction between illustrative aids and admissible evidence (including
demonstrative evidence). Second, the Advisory Committee is considering adding a new
provision to set forth safeguards that must be employed when the court has determined that

jurors will be allowed to pose questions to witnesses.
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Rule 1006 (Summaries to Prove Content)

The Advisory Committee determined that courts frequently misapply Rule 1006, and
most of these errors arise from the failure to distinguish between summaries of evidence that are
admissible under Rule 1006 and summaries of evidence that are inadmissible illustrative aids. It
is considering amending Rule 1006 to address the mistaken applications in the courts.

Rule 801 (Definitions That Apply to This Article: Exclusions from Hearsay)

The Advisory Committee is considering a proposed amendment to Rule 801(d)(2)
regarding the hearsay exception for statements of party-opponents. The issue arises in cases in
which a declarant makes a statement that would have been admissible against him as a party-
opponent, but he is not the party-opponent because his claim or defense has been transferred to
another, and it is the transferee that is the party-opponent. The Advisory Committee is
considering an amendment to provide that if a party stands in the shoes of a declarant, then the
statement should be admissible against the party if it would be admissible against the declarant.

Rule 613 (Witness’s Prior Statement)

The Advisory Committee is considering a proposed amendment to Rule 613(b), which
currently permits extrinsic evidence of a prior inconsistency so long as the witness is given an
opportunity to explain or deny it. However, courts are in dispute about the timing of that
opportunity. The Advisory Committee determined that the better rule is to require a prior
opportunity to explain or deny the statement (with the court having discretion to allow a later
opportunity), because witnesses will usually admit to making the statement, thereby eliminating
the need for extrinsic evidence.

Rule 804 (Hearsay Exceptions: Declarant Unavailable)

The Advisory Committee is considering a proposed amendment to Rule 804(b)(3). The

rule provides a hearsay exception for declarations against interest. In a criminal case in which a
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declaration against penal interest is offered, the rule requires that the proponent provide
“corroborating circumstances that clearly indicate [the] trustworthiness” of the statement, but
there is a dispute about the meaning of the “corroborating circumstances” requirement. The
Advisory Committee is considering a proposed amendment to Rule 804(b)(3) that would parallel
the language in Rule 807 and require the court to consider the presence or absence of
corroborating evidence in determining whether “corroborating circumstances” exist.
JUDICIARY STRATEGIC PLANNING

The Committee was asked to consider a request by the Judiciary Planning Coordinator,
Chief Judge Jeffrey R. Howard (1st Cir.), regarding pandemic-related issues and lessons learned
for which Committee members recommend further exploration through the judiciary’s strategic
planning process. The Committee’s views were communicated to Chief Judge Howard by letter
dated January 11, 2022.

FIVE-YEAR REVIEW OF COMMITTEE JURISDICTION AND STRUCTURE

In 1987, the Judicial Conference established a requirement that “[e]very five years, each
committee must recommend to the Executive Committee, with a justification for the
recommendation, either that the committee be maintained or that it be abolished.” JCUS-SEP
1987, p. 60. Because this review is scheduled to occur again in 2022, the Committee was asked
to evaluate the continuing importance of its mission as well as its jurisdiction, membership,
operating procedures, and relationships with other committees so that the Executive Committee
can identify where improvements can be made. To assist in the evaluation process, the
Committee was asked to complete the 2022 Judicial Conference Committee Self-Evaluation
Questionnaire. The Committee provided the completed questionnaire to the Executive

Committee.
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Respectfully submitted,

o e D O —

John D. Bates, Chair

Elizabeth J. Cabraser Troy A. McKenzie
Jesse M. Furman Patricia A. Millett
Robert J. Giuffra, Jr. Lisa O. Monaco
Frank Mays Hull Gene E.K. Pratter
William J. Kayatta, Jr. Kosta Stojilkovic
Peter D. Keisler Jennifer G. Zipps

Carolyn B. Kuhl

Rules — Page 22



