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TUESDAY AFTERNOON SESSION
May 1, 1945
The meeting reconvened at 1:50 p.m., Mr. Willlam D,
Mitchell, Chairman of the Committee, presiding.
THE CHAIRMAN: I am going to Rule 41 in order to go

back as far as we have to go back. There are two drafts before

1370 ONTARIO STREET
CLEVELAND

you on that, two suggestlione which have to do with involuntary
dismisesl at the close cf the plaintiff's case under Rule 41(b)

One of the suggestions isg:

51 MADISON AVE.
NEW YORK

| “Tn an action tried by the court, the court as trier
of the facts may then determine them and render Judgment
against the plaintiff or decline to render any Jjudgment until
the close of all the evidence, If at elther stage he grants '~
judgment against the plaintiff, he shall make hig findinge as
provided in Rule 52(a)."

THE MASTER REPORTING COMPANY, Inc.
LAW STEROGRAPHY + CONVENTIONS » GENERAL REPORTIRG

The other draft is:
"In an action tried by the court without a Jjury, the
court shall weigh the evidence as the trier of the facte and,

if the motion is granted, shall mske ite findings ase provided

540 NO MICHIGAN AVE.
CHICACO

in Rule 52(a).*
JUDGE DOBIE: The firet one aspells out the alterna-
tive that is before him, and of course the bar would know that

HATIONAL PRESS BLDG.
WASHINGTON

he wouldn't have to render judgment then. I think it 1s a good
thing to spell 1t out as Senator Pepper has done. The only
objection that I have to his statement 1s, agailn, that I don't
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like 'he" in referring to a court.

SENATOR PEPPER: You can say the court grants 1it.
| JUDGE DONWORTH: Then, "it" instead of "he".
SENATOR PEPPER: Yes. That ought to be, "If at

either stage it grants", not "“he'.

PROFESSOR SUNDERLAND: You don'‘t need *his® thers.

e g i BT A
1370 ONTARIO STREEY
CLEVELAND

MR. DODGE: The court is referred to as "it' in the

very next sentence.

51 MADISQON AVE,
NEW YORK

MR. LEMANN: If at the final stage the court grants

1 judgment in favor of the plaintiff, should he make any findings
then?
THE CHAIRMAN: Oh, yes.

THE MASTER REPORTING COMPANY, Inc.

MR. LEMANN: How about the implication? I am Just
wondering if there is an implication from the second sentence

that 1f at the second stage he does not grant judgment against

LAW STENOGRAPHY + CONVENTIONS « GENERAL REPORTING

the plaintiff but grants 1t for the plaintiff, then the re-
quirement of findings is not a part of it.
JUDGE DONWORTH: Then it comes under the general rule}

PROFESSOR SUNDERLAND: I think there 18 an uncertain-

540 NO. MICHIGAN AVE.
CHICAGO

o ty there,

MR. DODGE: If the court grants judgment at that

time, it shall make its findings ae provided in 52(s), because

NATIONAL PRESS BLDG
WASHINGTON

the other is covered by 52(a).
THE CHAIRMAN: We have already said in 52(a) that

at the close of the evidence, findinge must be made, and the
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- in the first sentence, although I think most of the lawyers and

point was made here that we didn't need to repeat that here.
MR, DODGE: Why isn't that the answer to it? Rule
52(a) covers it anyway.
JUDGE DOBIE: We just want to make it perfectly clear
to the bench and bar, I think, that this proceeding does come
under 52(a). I think it is helpful to spell it cut ae he does

Judges would work that out anyhow.

THE CHAIRMAN: How would it do if it read this way
in the first part?

"In an action tried by the court, the court as trier
of the facte may then determine them and render Judgment
agaeinst the plaintiff or decline to render any Judgment until
the close of all the evidence. If the court grants Jjudgment
against the plaintiff, 1t shall make 1ts findings as provided
in Rule 52(a)."

Say nothing about meking findings at the close of the
evidence for either one party or the other, because that is
already covered by 52. All we need to do here is to deal with
vwhat findings the court makes on thie motion after deciding
this motion. Don't you think 807

SENATOR PEPPER: Yes, I think so. I Jjust thought
that to spell it out might call attention to both courses that
he might follow, but I think it would be simpler Just to-say,

as you suggest, "If the court grants judgment against the
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plaintiff”.

JUDGE DOBIE: OCut out "at either atage'.

SENATOR PEPPER:
THE CHAIRMAN:
SENATOR PEPPER:
THE CHAIRMAN:
vided Ain Rule 52(a).*
SENATOR PEPPER:
you need any pronoun, do
THE CHAIRMAN:
"1t ghall maske findings a
SENATOR PEPPER:

Cut out "at either stage".

And say "the court" instead of "he¥,
Oh, yes.

"1t shall meske 1te findinge as pro-

Or, "meke findings". I don't think
you?
That is right, not before "findings",
8 provided in 52(a)."

Somebody suggested this second

thing, and maybe it 1s better.

Monte, wasn't that yours?

MR. LEMANN:

I think perhaps I dictated that later.

It is Just a 1little shorter.

MR. DODGE:

It leaves out the express option.

THE CHAIRMAN:
think it is compulsory.

I object to the last one because I

It seems to force the Jjudge to-declde

the case on very evenly balanced evidence. It denies him the

right to exercise his discretion (at least, on the face of 1t

it does) until he gets mo

re convineing proof one way or the

other. That would be the difficulty there.

JUDGE DOBIE: I think it is helpful to spell out the

two situations.

SENATOR PEFPPER:

I have accepted the amendment
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suggested by the Chair of striking out "at elther stage" and,
, of course, "the court" should be substituted for "he", With
? those changes, to bring it before the Committee, I move the

; first paragraph on this sheet of suggested amendments.
L{ :b JUDGE DOBIE: I second that.
ég THE CHAIRMAN: Is there any further discussion?
B MR, DODGE: It makes 1t read a little better to put
gg in your words, “without a Jjury", after the word "court" the
ég first time, among other things to keep from repeating the word
) feourtt,
SENATOR PEPPER: Yes. "In an action tried by the
court without a Jjury". Yes, that makes 1t unnecessary to re-

peat "eourt® right away.

MR. LEMANN: How about putting in "may" before
"decline" in line 37

SENATOR PEPPER: Yes. I will read it as perfected.

THe MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY » CONVENTIONS « GENERAL REPQRTING

"In an action tried by the court without a Jury,
the court as trier of the facts may then determine them and

render judgment against the plaintiff or may decline to render

840 NOo. MICRIGAN AVE.
CHICAGO

any judgment until the close of all the evidence. If the
court grants judgment againet the plaintiff, the court shgll

make findings as provided in Rule 52(a)."

NATIONAL PRESS BLDG
WASH!NGTON

MR. DCDGE: I move the adoption of that,
JUDGE DONWORTH: I second 1it.

PROFESS0OR CHERRY: Do we elsewhere in the ruleg talk
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ebout the court rendering Judgment?

SENATOR PEPPER: I don't know. I suppose really 1t
ought to be "renders" instead of "grants®". You can't grant a
Judgment.

PROFESSOR CHERRY: Order Jjudgment,

SENATOR PEPPER: The court orders Judgment.

JUDGE TONWORTH: The rendition of a Judgment is a
definite thing, and it is all right.

PROFESSOR CHERRY: You don't use 1t that way.

SENATOR PEPPER: May I suggest to the stenographer
that, instead of reading back, he change the word "grants* to
"orders" where it occurs.

PROFESSOR SUNDERLAND: Isn't "renders® still better?

miw CHATRMAN: You mean render, don't you? Ie the
word "grant" in the rule?

PROFESSCR CHERRY: In line 4 it 1s "grant"; in line
3 it is "render”.

SENATOR PEPPER: Oughtn't it to be "orders" in both
ceses? How about that, Mr. Cherry?

PROFESSOR CHERRY: I think go.

SENATOR PEPPER: Ies.

JUDGE DONWORTH: Oftentimee a court makes a provision
al order that judgment be entered, and so forth, and then 1f 1t
ien't entered, the judgment itself 1e different from the order

of judgment.

1
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JUDGE DOBIE: Put "orders" in all three places?

é MR, LEMANN: ‘"directs Jjudgment"?

| JUDGE DONWORTH: I think "renders" ie s geod old

{ . word. I can't see any objection to it. .
%g JUDGE CLARK: The expression that we use elsewhere 1is

( §§ tgirect the entry of Judgment", I don't know that 1t 1is neces-
: sary.

SENATOR PEPPER: Let's keep that.
THE CHAIRMAN: Here we want to cover both. There is

51 MADISON AVE.
NEW YORK

j some particular reason for talking sbout the direction for
entry in one rule, as distinguished from the actual entry.
JUDGE CLARK: Yes,
THE CHAIRMAN: But here we want to go whole hog and
say, cause judgment to be entered, render judgment. Whether

1t 18 two motions oi one, it is all the same to us.

Tve MASTER REPQRTING COMPANY, INc.
LAW STENOGRAPHY + CONVENTIONS * GENERAL REPORTING

SENATOR PEPPER: ‘"render' is a good old word in that
connection, isn't 1v?

THE CHAIRMAN: Yes.

SENATOR PEPPER: But I do think that down below we

540 No. MICHIGAN AVE.
CHICAGO

ought to repeat the word, instead of "erante®.
JUDGE DOBIE: All right, leave "render" in and change

tgrants* to "renders”.

NATIONAL PRESS BLOG
WASHINGTGN

SENATOR PEPPER: That is right. 8o, 1%t will resad:
“In an actiocn by the court without a Jury, the court as trier

of the facts may then determine them and render judgment
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against the plaintiff or may decline to render judgment until
the close of all the evidence. If the court renders judgment
against the plaintiff, the court shall make findings as pro-
vided in Rule 52(a)."

JUDGE DOBIE: That ie before ug, ien't 1it?

THE CHAIRMAN: If there is no objection, that 1is
agreed to.

Now we pass to Rule 50 and Senator Pepper's redraft
of this business about slternative motions for new trial.

SENATOR PEPPER: I have accepted an amendment sug-
gestéd by Mr, Lemann, if he feels llke reading 1t.

MR, LEMANN: In line 5 of Senator Pepper's draft
I suggest putting in after the word "has", the word "algo",
and in the same line, after the word “"granted", the words "in
the alternative®. 1In line 11, change the last word from fmay"
to ¥shall",

SENATOR PEPPER: 8o that in the first case the sen-
tence beginning "In case® would read how?

MR. LEMANK: "In case the motion for new triml has
alBo been granted in the alternative and the Judgment 1is re-
versed on appeal, the new trial shall proceed”.

SENATOR PEPPER: 7Yes,.

THE CHAIRMAN: That ig fine. I was trying to work in
the same idea.

JUIGE DORIE: And "may" at the end of line 11 becomes
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fghgll®., Is that right?

MR, LEMANN: That ig right.

SENATOR PEFPER: I have accepted those amendments.

JUDGE DOBIE: I move the adoption of that,

MR. DODGE: I second 1%.

JUDGE CLARK: Senator, this is mere form, a rather
smgll point. Might it not be a little better at the end of
line 2 to say, "the court in its discretion may"? I think 1%t
wap Mr. Velde or somebody who said to try not to separate
verbs too much.

SENATOR PEPPER: Oh, I see. Yes., "the court in its
discretion may".

THE, CHAIRMAN: A= you drafted it, until Monte put in
his addition, 1t wase assumed that the Judge would grant Judg-
ment by an order and then at the same time grant an absolute
judgment for & new trial without eaying that 1t was conditional
on the judgment's being vacated. That 1s what caused the
trouble when they sald the gecond order wiped out the firstone.

BENATOR PEPPER: Yes.

THE CHAIRMAN: Now he has cured that in line 5 by
pointing out that the granting of the new trial has not wiped
out the other, but is in the alternative. That 1s a good
expression. Why shouldn't that same thing be in line 57 “the
eourt may in ite disereiion rule upon a motlon for new trial

or decline to do so." Maybe that 1is all right.




SENATOR PEPFER: I think that is all right.

THE CHAIRMAN: It is cured in the next sentence,

ien't 187
SENATOR PEPPER: Yes, it i1e cured in the next sentence.

#Tn ease motion for new trial also has been granted®,

JUDGE DONWORTH: I am wondering, in view of the fact

1370 ONTARIO STREET
CLEVELAND

that in line 3 we speak of ruling upon the motion for new trial
when the determination is going to be conditional, whether in
line 4 1t would be any improvement to say, at the end of line

51 MADISON AVE.
NEW YORK

4, "In case such ruling 1s for granting a new trisl and the

judgment is reversed®.

A SO T ARSI

THe MASTER REPORTING COMPANY, Inc.

We don't expect the court really to grant the new
trial. We expect it to meke an order indicating his ruling,
but if he granted a new trial, then 1t would be ipso facto

effective, I suppose., I am not sure whether there is anything

LAW STENOGRAFHY - CONVENTIONS » GENERAL REPORTING

in my thought,

SENATOR PEPPER: I couldn't get what the language
waes that you suggested.

JUDGE DONWORTH: At the end of line 4 the new sen-

540 NO. MICHIGAN AVE.
CHICAGO

tence begins, "In case". My thought 1s to make that read,
WIn case such ruling is for granting a new trial and the Judg-

ment is reversed on appeal®.

NATIONAL PRESS BLOG.
WASHINGTCN

MR. DODGE: I shouldn't think that was necesgsary,
because ruling upon the motion for new trial 1s elther granting

or denying.
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JUDGE DONWORTH: Not in our line up here,

o R TR 1 e A

MR, DODGE: Why not?
THE CHAIRMAN: <You certainly aren't granting 1t, Bob,
if you just grant an order for jJudgment. You are telling what

you would do if that order for judgment is granted.

ME. DODGE: It is granting Judgment for new trial.

1370 ONTARIO STREET
CLEVELAND

It 18 a ruling upon the motion.
JUDGE DONWORTH: 1If he grants the new trial, Mr,

Dndge, then the new trial 1s granted.

St MADISON AVE
NEW YORK

f THE CHAIRMAN: I get the idea by an insertlon I have
suggested. It is a very clumsy one, but I tried to bring that
1deg out in lines 2 and 3. "If the motion for Jjudgment is >
granted, the court may in ite discretion either rule upon the '
motion for a new trial by detcrmining whether it should be

granted 1f the Jjudgment is thereafter vacated, or decline to do

go. "

THE MASTER REPORTING COMPANY, Inc,
LAW STEHCSRAPHY - CONVENTIONS » GENERAL REPORTING

Thet is the thought, isn't it, because he 1s ruling

on the motion for & new triml. Hie order on the motlon for

CHICAGO

new trial is not an absolute order directing a new trial, but

540 NO. MICHIGAN AVE.

1t is s statement, conditionslly, as you seaid, in the alterna-
tive, that if the judgment which he hae just ordered 1is

vacated, then at least he will or will not direct a new trial.

NATIONAL PRESS BLOG
WASHINGTON

MR. LEMANN: It might be well to take the language
you suggest in addition to the amendment I suggested in 5. 1

wasn't very clear as to wha%t Judge Donworth thought his
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amendment would accomplish beyond what we had done by the

amendments.

THE CHAIRMAN: I think he arrived at the same thing

T 4id in the same sentence, although he did it only in a few
words, and I wanted to spell 1t out.

ME. LEMANN: He puts it in the next sentence, not in
your sentence. He pute 1t in the same sentence in which, as I
understand, we have just voted to put in that the motion is
granted in the alternative,

SENATOR PEPPER: It was in line 4, the sentence be-
ginning *In case". I think his thought would be met if it
read, "In case the motion for a new trial hae also been
granted conditlonally". Would that be your thought?

JUDGE DONWORTH: Why wouldn't 1t be all right to say,
fIn case such determination"? The Chairman's language is golng
to use the word "determination' in lines 2 and 3. BSo, why not
in 1line 4 say, "In case such determination is for granting a
new trial"?

JUDGE DOBIE: ‘"in the alternative®?

SENATOR PEPPER: Yes, the rest of 1t would be.

MR. DODGE: Wouldn't it be simpler to say, "a new
trial is granted", rather than "the determinatlon is for
granting*?

THE CHAIRMAN: The point we are trying to make, Bob,
ig this: The whole supposition ig that the Judge orders
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judgment notwithetanding the verdlet and renders an order. Our
point is that, in the face of the Judgment that he has just
ordered for the defendant, his order for new trlel 1sn't an
order for new trial. He doesn't grant a new triasl, becsuse he
doesn't intend that there shall be any. The judgment has been
entered. All he does under Roberte' position is to say, "I
have granted judgment for the defendant, and that is the end

of 1t, but if my judgment 1s set aslde hereafter, then at least
I will grant him a new trigl." That ien't an absolute order
granting a new trial.

ME. DODGE: We have incorporated the words "in the
alternative®.

THE CHAIRMAN: That helps some.

SENATOR PEPPER: 1Isn't it common to have an order
grenting a new triel with a condition, granting a new trlal
unless the pleintiff files a remittitur of eo much? It seems
to me that for all intents and purposes you can speak of 1t as
an order granting a new trial, if you decide that you will put
in Mr. Lemann's suggestion, which I think is good, that 1t 1is
clearly marked as an alternative course.

MR. DODGE: What was the Chairman's suggested lan-
guage after the word "triagl® in the third line?

THE CHAIRMAN: You see, I don't recommend my own
langusge. It 1s clumsy. I am Just dissatiafied with this

draft because it doesn't make clear that the order on the
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motion for new triml is a conditional one to take effect only
1f the judgment is vacated. I asdded these words: If the

motion for Judgment 1s granted, the court may in 1ts discretion

: either rule uvon the motion for a new trial by determining

[that 1s the nature of his ruling] whether 1% should be granted

if the judgment is thereafter vacated, or decline %o do go,"

1370 ONTARIO STREET
CLEVELAND

PROVESSOR CHERRY: Why not add Mr. Lemann's phrase,
"in the alternative", to that sentence that you have been speakt

51 MADISON AVE.
NEW YORK

ing of? "in ite discretion may elther rule upon the motion for
a new trisl in the alternative or decline to do so.*
THE CHAIRMAN: Do you think that sufficlently points

out that the order for new trial is conditional on the judg-

THE MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPRY - CONVENTIONS GENERAL REPORTING

ment 's being vacated?

PROFESSOR CHERRY: I thought it was accepted when 1t
was put in line 5. I would think 1t better to put it where
we first deal with this idea of his ruling on both at the same
tine.

MR. LEMANN: Now the judge may do the following

| things, may he not, if he grants the motion for Jjudgment? One,

540 NO_ MiCHIGAN AVE.
CHICAGO

DRSNS SN

he may say, "I won't pass on the motion for new trial." Two,
he may say, "I will pass on 1t alternatively." Under 2, he
#4111 elther (a) say that "If my Jjudgment is reversed, I will

NATIONAL PRESS BLDG
WASHINGTON

grant a new trial® or (b) say that "If my judgment 1 reverned,
I will refuse a new trigl.* Is that s correct statement of

what the Judge might do?
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% THE CHAIRMAN: I think eo. It is a clear statement
of what he has to do to make the thing work.

MR. LEMANN: We could spell all that out Just like
that in more condensed words, and then go on to say that in any
of these events the judgment is appealsble, and then go on
with the langusge as it now stands,

1370 ONTARIO STREET
CLEVELAND

THE CHAIRMAN: I had forgotten to object to the
reference to the appealability of the judgment. The question
of aprealability is one to be determined by the nature of the

51 MADISON AVE
NEW YORK

judgment and not by the label to be attached to it. If it 1e
not the finel disposition, we can say that 1t 1s appealable,
but it isn't under the statutes.

MR. LEMANN: What we could say is this: "If the judgp
undertskes to pass in the alternative upon a motion for new
trial, his action in so doing shall not deprive the judgment of
finality."

THE CHAIRMAN: Yes, I know, but my point is that,

Tue MASTER REPORTING COMPANRY, INc.
LAW STEROGRAPHY - CONVENTIONS » GENERAL REPORTING

if you have in there the alternative provision that you sug-
‘gested, it doesn't deprive 1t of finality. The thing that

540 NO MICHIGAN AVE.,
CHICAGO

wiped out the finality of the judgment was the unconditional
granting of a new trial right after he granted judgment.
MR. LEMANN: That is right,

NATIONAL PRESS BLDG
WASHINGTON

THE GHAIRMAN: Then he says, "I am not disturbing
that Judgment at all. I never intended to. My order on the
motion for new trial ien't what disturbs the judgment. If the
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upper court disturbs it, then my order will be operative,®
But I don't think that deprives that Judgment of appealabllity,
and I don't think it is our function to state an ipse dixit as
to whether a judgment is final or whether it isn't final. That
is to be determined by the nature of the Judgment, whether 1t
finally disposes of the case, and all that sort of thing.

SENATOR PEPPER: We have been declaring certaln judg-
mente final right slong. Before lunch we were doimg that.

THE CHAIRMAN: Where did we say it was final? We
sald 1t finally dlsposed of the case, but that is a different
way from saying that it is appealable.

PROFESSOR CHERRY: You can leave out the word "appeal
able!.

MR, LEMANN: If we make 1t plain that the rulling on
the new trial business 1s in the alternative, then we don't
need to have the sentence- in line 4 that the judgment 18 appeal
able.

THE CEAIRMAN: That is my theory. In other words,
you mean we make it perfectly clear that the order granting
the new trigl 1s an order which by its terms doesn't grant it
unless and if and until the Jjudgment is vacated by the upper
court. That covers it.

MR. LEMANN: How about this suggestlon, then?

Retaln the first two sentences of Senator Pepper's draft. Then

proceed with a new sentence: #I1f the court rules upon the
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motion for new trigl, i1ts ruling shall be in the alternative--*

JUDGE DONWORTH [Interposing]: You must define that
alternative.

MR. LEMANN: "--and shall not be effective 1if the
motion for judgment is affirmed."

MR. DODGE: That 1s accomplished by the language sug-
gested by the Chalrman.

JUDGE DONWORTH: Yes.

MR. DODGE: Then we provide that if the motlon 1is
scted upon as aforesald and the judgment is reversed, and so on

MR. LEMANN: Thaet would do 1t, too. Why not adopt
the Chairman's suggestion and retain the language that we put
in line 57

SENATOR PEPPER: That seems to me the clearer way to
do it. I think you will find that works out all right.

MR, DODGE: TInserting the Chairman's words?

SENATOR PEPPER: Yes. Inserting the Chairman's words
in line 3 and inserting Mr. Lemann's words in line 5.

MR. LEMANN: Suppose we have i1t read by the Chalrman
as it then would stand.

THE CHAIRMAN: I am ashamed of it, but I will read it
This is the way it would read, as I understand: "A motlon for
g new trial, as an alternative--" The language 1@ "in the
alternative®,

SENATOR PEPPER: No, I copled 1t the way 1t wae in
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the draft here.

MR. LEMANN: Why not change it to "in the alterna-
tive'?

THE CHAIRMAN: Where is our original rule?

SENATOR PEPPER: I don't know what that was.

THE CHAIRMAN: What rule are we talkling about?

JUDGE CLARK: Rule 50(b).

MR, LEMANN: It is "in the alternative", lsn't 1t?

THE CHAIRMAN: 'in the alternative®. "a new trial
may be prayed for in the alternative." That 1s the langusge
of the rest of Rule 50.

SENATOR PEPPER: That is all right. I Just followed
what was in this copy before us., "A motion for a nevw trial
in the alternative®,

THE CHAIRMAN: That 1s the way 1t is worded in the
reet of the rule. I don't think there 1s any preference for
either,

JUDGE CLARK: I wonder if that is quite so. It
ien't prayed for here in the alternative. It 1s prayed for as
en alternative,

SENATOR PEPPER: I think so. I think "as an alterna-
tive" is more accurate.

PROFEBSOR CHERRY: What ie the difference?

JUDGE CLARK: In the alternative, you are praying

either for this or for that, aren't you?




RREMEAREIe A

Tue MASTER REPORTING COMPANY, Inc.
LAW STENOSRAPHY - CONVENTIONS = GENERAL REPORTING

1370 ONTARIO STREET
CLEVELAND

51 MADISON AVE,
NEWYORK

540 No. MICHIGAN AVE.
CHICAGO

ONAL PRESS BLDG.
SHINGTON

&

432

THE CHAIRMAN: Let's let it go.

JUDGE CLARK: I think you changed thise before.

SENATOR PEPPER: The prayer for alternstive relief is
in the alternative. This is "as an alternative®.

JUDGE CLARK: That is 1t%t.

THE CHAIRMAN: YA motion for a new trial, as an
alternative, may be Joined with a motlon for judgment. If the
motion for Jjudgment is granted, the court in its discretion may
either rule upon the motion for a new trial by determining
whether 1t should be granted if the judgment is thereafter
vacated, or decline to do so."

If he makes a ruling at all, it i1s to declde whether,
in the event the judgment is vacated afterwerds, a new triel
should be had.

SENATOR PEPPER: Don't you think 1t ought to be
"preversed”, showing that it is not for him %o vacate but for
the appellate court?

THE CHAIRMAN: I did it deliberately the other way
because I can imagine this district Judge vacating hie own
judgment . Do you think 1t always ought to be on appeal?

PROFESSOR CHERRY: Put 1t both, vacated or reversed.

] THE CHAIRMAN: Suppose he vacates the judgment himgelf
and takes the baek trall.

SENATOR PEPPER: All right.

THE CHATRMAN: "If the motion for Jjudgment 1s grantedj
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the court in its discretion may eilther rule upon the motion
for a new trial by determining whether 1t should be granted if
the judgment is thereafter vacated, or decline to do so. In
case the motion for a new trial hae been granted--"

SENATOR PEPPER [ Interposingl: "in the alternative®,

THE CHAIRMAN: Those are the words I was Jjust golng
to put in there. "In cage the motion for new trial has Dbeen
granted in the alternative". That 1e the way you had 1t.

MR. LEMANN: T had "also" in there. I don't know
that you need it, but I had "aleo" in there.

PROFESSOR CHERRY: You don't need 1it.

MR. DODGE: You don't need 1%t.

SENATOR PEPPER: You don't need 1it.

MR, LEMANN: I think you can leave it out.

THE CHAIRMAN: ‘“and the judgment 1s reversed on
appeal, the new trial shall proceed unless the appellate court
ehall have otherwise ordered. In case the new trial has been
refused and the judgment is reversed, subgequent proceedings
ghall be in accordance with the order of the appellate court.
If the district court, when entering Jjudgment on the motion
[is that the motion for Jjudgment or the motion for a new triasl]
has declined to rule upon the motion for a new trigl--*

MR, LEMANY [ Interposing]: Motion for judgment.

THE CHAIRMAN: Oh. ‘"when entering Judgment on the

motion has declined to rule upon the motion for a new trial




o
E
3
g
(8]

-
W
w
£

n
e
<
=
z
[o]
o
~
2

51 MADISON AVE.
New YORK

Tue MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY » CONVENTIONS - GENERAL REPORTING

540 NO. MICHIGAN AVE.,
CHICAGO

NATIONAL PRESS BLDG
WASHINGTON

and if on appeal the jJudgment is reversed the dlstriet court
may then--*

SENATOR PEPPER [ Interpoeingl: ‘"the distriet court

shall",

THE CHAIRMAN: That is right. "shall then dlspose

of the motion for a new trial unlese the appellate court shall
have otherwise ordered.®

I think the result of this 1s going to be that the
judges are never going to pass on a motlon for new trial. You
are getting right back to where I said 1t ought to be all the
time.

PROFESSOR CHERRY: And yet we haven't gone directly
counter to Mr., Justice Roberts' opinion.

SENATOR PEPPER: That is right. It is & compromise.

MR, LEMANN: If they pass on 1t, they are doing 1t 1n
the alternative, which is what he says 1t would be if they did
pass on 1t.

PROFESSOR CHERRY: Yes.

MR. DODGE: What we contemplate ordinarily ie a re-
versal of the judgment by the higher court. The higher court
enters an order vacating the Judgment.

THE CHAIRMAN: "if the judgment is thereafter set

meide®. Those are pretty good words, aren't they, on that

phasge?
SENATOR PEPPER: To set aside is the act of the court
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that reverses,
MR, LEMANN: ‘“vacated or reversed'. How ig that?
THE CHAIRMAN: You are all dead sure that there will
never be s cape where a district Judge, after granting Jjudgment

non chstante, sets it aside himself?

MR. LEMANN: That would be vacating, wouldn't 1t? -

1370 ONTARIO STREET
CLEVELAND

MR. DODGE: He vacates the whole thing.
THE CHAIRMAN: You want to limit this to set aslde

on appeals, as I understand.
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MR. LEMANN: No. Vacating wouldn't do 1%.

THE CHAIRMAN: <You ssy my language 1sn't broad enoughi

MR, LEMANN: That is right.

THE CHAIRMAN: It should be granted 1f the judgment
jg thereafter vacated or reversed. Is that what you mean?

MR. LEMANN: That is the point.

THE CHAIRMAN: Set gside or reversed.

e MASTER REPORTING COMPANY, Inc.
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MR, LEMANN: Either one.
JUDGE CLARK: Which 18 1t? Is 1t set aside or ias it

vacated?
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THE CHAIRMAN: I think "set aside® is better than

fvacated".

MR. HAMMOND: You use "vacated" up ebove, don't you,
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in line 257

THEE CHAIRMAN: What do you think about 1t as 1 resd
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MR. DODGE: I move 1its sdoptlon.
JUDGE DONWORTH: BSecond.

THE CHAIRMAN: Do you guarentee that we have covered

every possible situation?

MR, DODGE: I think it covers it all.

THE CHAIRMAN: Certainly, as you say, we have opened
the door for the district Jjudge absolutely to refuse to pass on
1t as a waste of time, until he knows whether hie Judgment 1s
going to be reversed; and if it 1s reversed, then he can take
it up and pase on it unlees the upper court tells him not to.

SENATOR PEPPER: That is right,

THE CHAIRMAN: That is just what Roberte sald he
ought not to do. He said he ought to pass on 1t simultaneously

PROFESSOR CHERRY: As against that, the kind of case
that you brought up this morning can be pointed out in a note,
which will satisfy Judge Roberts that there are some things
that he didn't have in mind in that opinion, but we are not
directly asking the Court to reverse that opinlon.

THE GHAIRMAN: It has been moved and seconded that
this draft be adopted. I think the reporter has it in his
minutes. All in favor say "aye." That seems to be agreed to.

Now we have Mr. Morgan's draft. We go on to Rule 54,
where we were before lunch, Judgment at Various Btages. Do you
all have before you Mr. Morgan's draft?

JUDGE CLARK: I might say Just in paseing that I get
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some pleasure out of this because the draft as I presented 1t
here is Mr. Velds's draft. We now have Dean Morgan saying
that Mr. Velde is ungrammsficsgl.

PROFESSOR CHERRY: Why not?

THE CHAIRMAN: Is there any objection?

SENATOR PEPPER: That is a cross-clalm as Tar as we
are concerned.

JUDGE CLARX: I think Morgan's is pretty good. Maljor
Tolmsn said he didn't like "a Jjudgment or judgments", He
thought we ought to eay Jjust "judgments". That would be in
line 4.

JUDGE DOBIE: He could enter two of them, couldn't he

JUDGE CLARK: Two?

JUDGE DOBIE: I mean two judgments. He could allow
one and disallow the other.

JUDGE CLARK: No. It may be a single judgment, or it
may be more than one.

JUDGE DOBIE: That is what I say.

JUDGE GLARK: I don't object to this. I think it 1is
a little clearer to have 1t in, but the Major thihks that if
you say the plural, you include the singular.

MR. DODGE: Why do you ssy "finsl judgment! in (D)
and not in either (a) or (e)?

JUDGE DOBIE: That has that clause in there that "the

court determines that there is no Just reason for delay and
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expressly so orders",

MR. LEMANN: I think "finel’ ought to come out. A
judgment is final, I should suppose, if 11 is & Judgment.
Dor ‘% we say the word "judgment'--

THE CHATIRMAN [ Interposingl: (a) bringe out the
finglity and describes it in another way. Instead of saying,
"g final judgment", 1t says, "a Judgment or judgments ad judi-
cating them and terminating the action'. That is one way of
ealling it a final judgment. The next peragraph just simply
calls 1t a final Jjudgment.

MR. DODGE: Won't that lead to confuslon if we
differentiste in language? Why don't we say in (a), "a final
judgment or judgmente adjudlcating them", and stop there?

MR. HAMMOND: <You don't want to use the word *final
there, do you?

MR, DODGE: If we use it in (b).

JUDGE DONWORTH: One objection to thie draft is that
clause (¢) covers the whole thing and imposes no conditions at
gll. You might just as well say that if the Jjudge wants to
render judgment on part of the claim, he can do 80 wi thout
assigning any cause therefor.

JUDGE DOBIE: (a) deals with where you take all the
claims arising out of a traneaction or occurrence and says
you can adjudicate them. (b) says that where you have sgome,

but less than all, it, but only if, the court detcrmines that
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there is no reason for delay, then you can enter upon some, but

but leegs than all, those not decided have not been adjudicated.

not s8ll. Then, (c) says that if Judgment 1s entered upon some,

JUDGE DONWORTH: But there are no conditlonse under

(e).

JUDGE CLARK: Judge Donworth, (e) 1s not complete 1in
the Morgan draft. Morgan wante to go right on, and you will
see that when he goes on, it is merely a provision for staylng.
The rest of (e¢) is only that the court may stay the enforocement

JUDGE DONWORTH: I em probably in error. I hadn't
noticed that.

JUDGE CLARK: The other alternative is to be what he
calle (d), and that begins in line 24 of the original.

THE CHAIRMAN: Look at line 21 on page 45 of the
Reporter's draft, and you will find the rest of what 1s to be
added to (c) in Morgan's draft.

JUDGE CLARK: On Mr. Dodge's point, I suppose 1t may
be confusing to have it different. We can do it either way.
We can put in "final' before the first one.

MR. DODGE: I etill don't like those words "but only
ifn,

JUDGE CLARK: They may not be necessary. That he
"expressly so orders" may be sufficient.

MR. DODGE: "If" always means "only if".

THE CEAIRMAN: I think we ought to strike out "but




only if%,

SENATOR PEPPER: The Reporter pointed out that what
they really meant to do was to accentuate or 1ltallclze the HigH
It 418 to call the court's attention to the importance of the
condition.

JUDGE CLARK: That is correct.
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MR, DODGE: We have a great many if's in the rules
which are emphatic and would equally require that emphasgis.
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THE CHAIRMAN: Let me ask you this, Charlie. It says
"Tf the court determinee that there is no Jjust reason for delay
and expressly so ordera". He expressly orders an order enter-
ing judgment. The clerk walks up to the judge with an order,
and the Jjudge signe 1t and it is recorded. He has expregsly
ordered that judgment be entered and, as far as the record

shows, he based that order on the conclusion that there was no
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reason for delay. Your draft here doesn't say that he rust
have a heering, on notice to all the partles, to declde whether
this judgment ought or ought not to be rendered or any kind of
hearing at all. He has figured it out 1in his own mind end

540 NO MICHIGAN AVE
CHICAGO

signed the order, and that is all there is to it. Do you in-
tend that, in order for the court to determine whether there

ig just reason for delay, he ought to have a hearing with the
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people interested in the suit?
JUDGE CLARK: I guess the fact of the matter is that

we haven't thought much sbout 1t, and 1 guees 1t should be
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| considered. My reaction at the moment is that there ought to

be a hearing or a chance of a hearing.

SENATOR PEPPER: "If the court, after hearing,
determines that there is no just reason"?

JUDGE CLARK: Yes.

THE CHAIRMAN: Of course, that raises all kinds of
questions as to how many of these parties with cross-bills
and counterclgims and all that sort of thing have to be brought
in to the hearing. It might mean everybody. It did seem to
me that your purpose was to get the court's attention pinned
down on the thing and a sort of record made that he had really
considered this question of delay and formed an opinion. Yet,
under the literal language of this rule, if he does what you
gay he does and just signs an order brought in by the clerk
directing judgment to be entered, that 1s the end of it.

JUDGE CLARK: Yes, I think there is a great deal in
what you say.

PROFESSOR CHERRY: How about putting the ldea of
"expressly" with the determination or finding, rather than with
the order for Jjudgment?

THE CHAIRMAN: That ie what you mean, I guess.

PROFESSOR CHERRY: "If the court expressly determines
that there is no just reason for delay, a final Judgment may be
entered". Then you don't need "if", You direct attention

that he has to determine,
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THE CHAIRMAN: If he doeen't express the determinatlo
in the order or something, he wouldn't comply with the rule,
would he? That is obviously where it ought to go. Transpose
the word "expressly' before the word "determines® in the pre-
vious line. )

PROFESSOR CHERRY: Then strike out "but only if*.

THE CHAIRMAN: There wae some objectlion to striking
that out.

PROFESSOR CHERRY: If you have now made it so direct
that he has to make that determination, I wonder if you need
the "but only if".

SENATOR PEPPER: Changirng the word "expressly" to a
position before "determines" accomplishes all the purposes of
the clause *but only if", doesn't 1t?

PROFESSOR CHERRY: That is what I thought.

MR, DODGE: Are you going to put in the words, *upon
motion and after hearing"?

JUDGE CLARK: That is what I was golng to ask now,

PROFESSOR CHERRY: No. I think then you have, as
the Chuirmsn said, to provide how you are going to bring it on
and all that sort of thing. I felt that the wvhole purpose wsas
to focus attention that he has a responsibility somehow %o
decide that. He doesn't usually do that on his own initiative.

MR. LEMANN: He would do it on motion. You have

the machinery for motions already provided, so I don't know
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that--

PROFESSOR CHERRY [ Interposingl: But if they come in
and talk it over with him, and he says, "Yes, 1t 18 clear that
1t should be done," why have the necessity of a motion? Isn't
that right, Senator?

SENATOR PEPPEH: Yes.
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whether 1t was intended. I think if that word "e.oressly” is

put before *determines', the court isn't apt to make the order
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unless he has conferred informally with the parties and has &
hearing. He can make 1t without that only in a case where it
is perfectly clear.

SENATOR PEPPER: Of couree, there i1s one phrase that
18 used sometimes that can be given an informal meaning. "If

the court upon cause shown expressly determines". But I don't
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think that 1s necessary.
JUDGE CLARK: I have another little suggestion that

Mr. Moore just made that is somewhat along the same line.
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After the words "final Jjudgment®, then, how about putting in

gsomething like this: ‘"denominated as such®?

THE CHAIRMAN: I think if on its face it is fipal,
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it ir final unless the court in the Jjudgment 1tself reserves
the power to alter or amend 1t. I can't quite get the ldea
that the label on the Jjudgment is the question that settles the
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finality of 1ift.
MR. DODGE: You are going to insert the word "final®
in (a), too, aren't you?

JUDGE CLARK: Yes, I should think so. This may not

be important, but if the court expressly determines, where does

the court expressly determine? Perhaps he does that in a find-

1370 ONTARIO STREET
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ing of fact, but unless we see it somewhere--

SENATOR PEPPER [ Interposing]: The order that you
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hand up to the judge would be: "This cause coming on to be
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heard, the court having determined that there 1s no Just reason
for delay, 1t is ordered, adjudged, and decreed seoot That

makes your record,

JUDGE CLARK: I guess perhups it may take care of
iteelf.
SENATOR PEPPER: I think it would.

LAW STENOGRAPHY - CONVENTIONS + GENERALREPORTING

JUDGE DONWORTH: There is another point. This clause

e MASTER REPORTING COMPANY, Inc.

(¢) should not be preceded by the letter (c¢). It is not a
subdivision of anything. (a) and (b) are classifications.

(¢) 18 generic, relating to all situations where the court

540 No, MICHIGAN AVE.
CHICAGO

takes the sction of (a) or (b). I think Mr. Morgan so intended
it. Strike out the letter (c¢), and then you go on and treat

of the general situation, and not a gubdivieion concerning when
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the Judge may do this,
MR. DODGE: 1t deals with a different matter. It

deals with the staying of the enforcement.
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PROFESSOR CHERRY: Not Jjudgment,

JUDGE DONWORTH: It is not a classification at all.

MR. DODGE: "the court may stay the enforcement of any
judgment so entered",

MR. LEMANN: He has it as (¢). He must have put it
in, because it wasn't there before.

BENATOR PEPPER: I don't think it really ought to be
there, no, beecause (a) and (b) are preceded by this language:
"mgy be entered as follows:" Then (a) and (b) come in logle-
ally, and (c) doesn't complete the thought about the entry of
Judgment.

MR. LEMANN: He wants to make a (d), too, you notice,

THE CHAIRMAN: As a matter of fact, you already have
a subdivision (b) to Rule 54, so the (a) and (b) here ought %o
be (1) and (2).

JUDGE CLARK: I think so. Then you leave out (c) and
(a).

JUDGE DOBIE: Put them in as a new paragraph or
peparate sentences, without letters in front of them.

THE CHAIRMAN: What will there be to show that what
follows the word "occurrence® isn't a part of subdivision (2)?

ME. DODGE: A paragraph. Start (c) as a new para-
graph.

THE CHAIRMAN: All right.

JUDGE CLARK: Of course, a semlcolon up above
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between what is now the (a) and (b), which will become (1) and
(2), wonld show that they are tied together.

THE CHAIRMAN: Would show that what is tied together?

JUDGE CLARK: The first two., He has a colon after
the word "follows" in the third line. Shouldn't there be a
semicolon after the word "entered®?

JUDGE DOBIE: I think that would make 1t better.

THE CHAIRMAN: Yes. That also separates what was (c)

SENATOR PEPPER: Mr. Chairman, on this issue as to
whether we should use the word "final® in either one or both
cases in (a) and (b), is some light thrown upon 1t by this new
paragraph which Morgan lgbels (c)? Doesn't that show that the
judgments that we are talking apout are final adjudications,
because there has to be a provision to stay them; otherwise,
they would be executed. They are judgments which would be
executed, and they are therefore final unless there 1e a step
taken for the stay of action.

JUDGE CLARK: That is to a certain extent true, but
I should think it would be unfortunate not to have something to
distinguish that they are final, because that is an important
part, and the last sentence that goes over the page 18 the non-
final one. We want to make the contrast, and I think 1f we
take out all the emphasis, we take away quite a 1little of the
force of 1it,

SENATOR PEPPER: I gee.
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JUDGE CLARK: If you look over the psge at the non-
final one, that raises the question,

THE CHAIRMAN: I have the impression that there 1s no
real inconeistency in using the words "final judgment' in (2)
snd not in (1). What we have done in (1) i1e to elahorate a
full deseription of what amounts to a final Jjudgment, We say

1370 ONTARIO STREET
CLEVELAND

that s judgment adjudicating these claims and terminating the

sction as to them may be entered. In (2), instead of repeating

51 MADISON AVE.
NEW YORK

all that, we just take a vhort-cut and say "final Judgment®,

P bt i s e L e 2 A

Final Jjudgment may be entered as to one or more of them. Isn't
it just another way of describing the same thing, which we have

been more elaborate about in (1)?

o i st

I want to get clear what you want. If you transfer
ffingl" to (1), then you strike out all this stuff about
adjudicating and terminating the actlonv Is that your 1idea?
Didn't you bring up that question of final judgment?

e MASTER RéPORTING COMPANY, INc.
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SENATOR PEPPER: Mr, Dodge brought that up.
MR, DODGE: I thought we could leave out the words,

CHICAGO

fgnd terminating the actlon as to them"., *“a final judgment or

judgments adjudicating them may be entered.”

THE CHAIRMAN: Is that agreeable? And leave "final"

WASHINGTON

in the second clause, too?

3
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MR, DODGE: Yes.

THE CHAIRMAN: Is there any objlection to that?
JUDGE DONWORTH: Is that inserting *final in (1)7
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SENATOR PEPPER: "a final judgment or judgments
gd judieating them may be entered, "

THE CHAIRMAN: Insert "final" before "judgment" in
(1), "a final judgment or Judgments adjudicating them may be
entered.* Is that the way you want 1t%

ME. DODGE: Xes.

1370 ONTARIO STREET
CLEVELAND

THE CHAIRMAN: We would strike out the clauae, “and

terminating the action aes to them”, Thet reconclles the two.

51 MADISONAVE.
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e leave "final' in (2).

JUDGE DORIE: Delete "adjudicating them and terminat-
ing the action". "a final judgment or judgments as to them
may be entered." Is that right? In other words, *final®
takes the place of hdjudicating them and terminating the

actiont®,

SENATOR PEPPER: Leave out "as fo them* alao. That

THE MASTER REPORTING COMPANY, INC.
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goes with "terminating the actlon as to them",
MR. LEMANN: I wonder if it would be a 1little clear-
er if you rearranged (2) to correspond with the arrangement of

(1). (1) now begins, "When all claims arising out of a single

540 NO. MICHIGAN AVE.
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transaction or occurrence have been decided", How about
starting (2), "When less than all claims arieing out of a

gsingle transaction or occurrence have been decided, but the

NATIONAL PRESS BLDG
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court expressly determines that there 1is no Just reason for
delay, a final judgment may De entered".
THR CHAIRMAN: The point has just been made that a

i
I
|




fingl Jjudgment or Jjudgments may be entered on certaln claims
not zdjudicating the claim but hclding that the court has
jurisdiction or something of that kind. That isn't adjudicat-
ing the clalm,

JUDGE CLARK: That ig what he ig raising. He wants

to do it the other way @round.
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THE CHAIRMAN: So, "fingl Jjudgment or Judgments upon
them may be entered" does necessarily--

PROFESSOR MOORE [Interposing]: "or terminating the
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sction as to them®.
JUDGE CLARK: Take out the adjudiceting, then, and
leave in the other. That 1s his 1dea.
THE CHAIFRMAN: Oh, I see. Do you get the point?
SENATOR PEPPER: I don't quite get that.
THE CHAIRMAN: He says that using the expresslon

"ringl judgment or judgments adjudicating the claims" supposes
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thet those claims are adjudlcated on the merits, and instances
may arise where the final judgment throws the claims out of

court on the ground of lack of Jurisdictlon or something, and
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there is nothing to adjudicate. So, he doesn't like the
phrase, "adjudicating the claims", because the judgment may not

alwaye do that. He wante to leave it this way: "a final
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judgment or Judgments terminating the action as to them may be
entered." I suggest an even shorter cut and would 8ay, Ya

final judgment or Jjudgm.nts on those claims may be entered.”
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MR. DODGE: Why isn't that enough? "on those claims,f

THE, CHAIEMAN: You often epeak of judgment on claim
or judgment on cause of action., It doeen't necessarily mean
that you have decided it on the merits, does 1t?

MR, LEMANYN: ‘“may be entered on those claims."

MR, DODGE: ‘*a judgment or judgments on those clalme
may be entered."

MR, LEMANN: How asbout “may be entered on those
claims¥?

ME. DODGE: I shouldn't think that was a material
change.

THE CHAIRMAN: '"a final judgment or Judgments may be
entered on those claims," I will have to read it now.

JUDGE CLARK: ‘'Yon those claims", then a semlcolon.

SENATOR PEPPER: Then Mr, Lemann had a suggeetion for
rephrasing (2) so as to harmonize 1t with (1).

MR. LEMANN: I thought 1t through go it would con-
trast and leap to the eye a little more quickly.

THE GHAIRMAN: What is8 it you want done to (2)7 I
pave it thie way: "If the court expressly determinee that
there 1s no just reason for delay and so orders, a final judg-
ment may be entered upon one or more, but lees than all”,

¥R. LEMANN: I would Just suggest for consider-
ation a rearrangement of clause (2) without any change in

substance, 8o it would read as follows: %(2) ¥hen one or more
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but lees than all, claims arlsing out of a single transaction
or occurrence have been decided, and the court expressly
determines that there is no just reason for delay, & final
judgment may be entered upon such clalms.®

JUDGE CLARK: That ig, you put the last clause up
first in (2).

MR, LEMANN: That is right, to make the contrast be-
tween the two kinds of classes.

JUDGE DOBIE: Start them both as "when" clauses, and
the first line shows exactly the situation.

MR. LEMANN: That is the difference between the two
clauges. It is Jjust a stylistic point.

JUDGE DOBIE: I do think that 1a better,

THE CHAIRMAN: 1Is there any objection to the draft
iusgt dictated by Mr., Lemann?

SENATOR PEPFER: I move 1it.

THE CHAIRMAN: If there is no objection, 1t 1is agreed

JUDGE CLARK: That finishes that, I guess.

MR. TOLMAN: Mr. Chairman, have you finished that one
paper? I was out when thie came up, and there 18 one thing 1
want to say about 1it.

THE CHAIRMAN: About Rule 547

MR. TOLMAN: This draft, if it is 54. In the

original rules we had many- cases where this expresgslon,
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judgment or Judgments, man or men, person or persons, was used.
We went through and struck out all of those duplications and,
since we were making rules for multiple cases, many cases for
the future, we used the plural, If you re-commence this mat-
ter of Judgment or Jjudgmenta, this relterative buslness, you
have to be congistent and use it many times. This rule will
be just as clear Aif you say "Judgment may be entered" or

" judgments may be entered", and not use that double-barreled

| form of expression. It isn't used in literature anywhere. It

is one of the lawyer's faults, and I think 1t ought not to be
here,

THE CHAIRMAN: Is there any reason that we shouldn't
strike out "or judgments" appearing twice here? Have you any
objection to it?

JUDGE CLARK: No. I was Jjust trying to settle wlth
Mr. Moore whether it should be "a final Jjudgment® or should be
#final judgments!,

THE CHAIRMAN: The question of singular or plural.
It might be either. You can't tell what the judge will do.

’ JUDGE CLARK: Yes, it might be, or you might put 1t
sll on one paper.

PROFESSOR SUNDERLAND: If you don't say "a judgment®
but just say "Jjudgement may be entered", that is generiec.

JUDGE CLARK: We are putting "final® before 1it.

PROFESSOR SUNDERLAND: You don't need to say “a
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Judgment"; Just “final Judgment®,
JUDGE CLARK: I guess that would do. Leave out the
ﬂall.
PROFESSBOR SUNDERLAND: And leave out the plural.
JUDGE CLARK: Yes. "final judgment may be entered",
I guess that is all right.
THE CHAIRMAN: Then we will etrike out in line 2 of

1370 ONTARIO STREET
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Mr, Morgan's draft, the words for judgments", and in line 4 we

will strike out the word "a' before "final" and then strike out

51 MADISONAVE,
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the words "or judgments!.
JUDGE CLARK: Yes.
THE CHAIRMAN: 1Is that all we strike?
PROFESSOR SUNDERLAND: In 7 you strike out "al.
THE CHAIRMAN: No, because there is a single claim
that he is going to end.
PROFESSOR SUNDERLAND: But we are talking about

e MASTER REPORTING COMPANY, INc.
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ffinal Jjudgment" as a generic process.

MR. LEMANN: There might be more than one.

CHICAGO

JUDGE CLARK: I believe we should strike it out there

540 NQ. MICHIGAN AVE,

too.
THE CHAIRMAN: All right, we will strike out *a" in

line 7. I don't see any other case for 1it.

NATIONAL PRESS BLDG
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PROFESSOR SUNDERLAND: There are a couple of a's
that need to go out in the part that isn't copied into the

redraft.
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JUDGE CLARK: In line 31 we may need to take out ‘or
Judgmenta®,

PROFESSOR SUNDERLAND: In 28 the "a" goes out, and
in 31 *a" and “or judgments® go out.

THE CHAIRMAN: In line 31 we strike out *a' and for
judgmenta®,

PROFESSOR SUNDERLAND: And in 28 strike out fal,

THE CHAIRMAN: Yes, that is right.

JUDGE CLARK: All right.

MR. DODGE: I move that the rule as thus amended be
adopted.

SENATOR PEPPER: BSecond.

THE CHAIRMAN: Do I hear any objection? Without
objection, it is agreed to.

Now we are up to 56.

JUDGE CLARK: On 56 Mr, Morgan suggests—-and I should
think this wes a good change, that the time limitation in (a)
be put at the beginning so that 1t would be this: 1At any
time after the expiration of 20 days after the commencement of
the action, a party seeking to recover', and so on.

JUDGE DOBIE: Start the sentence with "At".

JUDGE CLARK: Yes.

PROFESSOR SUNDERLAND: That has one defect. In 56(b)}
which lgn't set out here in our esheets, 1t begine the other way}

There 18 no time 1imit. It begins with another form. If we
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strees the time 1limit in (a) and have no time limit in (b), it

geems a8 though we were stressing something that doesn't need

to be Btressed.

JUDGE CLARK: I don't care. I Jjust bring 1t before
you. That is Morgan'e suggestion.

MR. LEMANN: Why wouldn't it be good to stress it,
because there is an important difference between the position
of the plaintiff and the defendantj 18n't there?

PROFESSOR SUNDERLAND: If we do strees 1t in (a), 1t
seems as though (b) ought to say "At any time". If we are
going to start out with a stressing of time, with a 20-day
1imit in (a), we should start out (b) by saying, YAt any time
a party against whom a claim", and so on,

MR, LEMANN: You have "at any time". You Jjust trane-
pose it. It is in line 3 of (b).

PROFESSCR SUNDERLAND: We could transpose that, then.
If we have one at the beginning, we ought to have the other at
the beginning.

MR, LEMANN: It wouldn't be symmetrical to have one
beginning with a time 1limit and the other not. Why not leave
it as the Reporter has 1t? That will save the trouble of re-
printing all of (b) Jjust to make a slight change.

JUDGE DOBIE: You Jjust want to move "at any time" up.

JUDGE CLARK: I don't believe it is important enough.
If 1t is going to ralse any question, I should think we should




let 1t stand.

MR, LEMANN: I eo move,
THE CHAIRMAN: Then, you make no change in Rule 56(a)
as shown in the Reporter's draft on page 47. 3

MR. DODGE: What effect does the fillng of such a
motlon by the plaintiff have upon the defendant's duty to fille

1370 ONTARIO STREET
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an answer?

MR. LEMANN: He can't file it until 20 days from the

51 MADISON AVE.
NEW YORK

commencement of the action. The answer is then dus,

MR, DODGE: The answer is dque 20 days after gervice,

maybe a day or two later.
MR. LEMANN: I don't think i1t would have any effect.
JUDGE CLARK: What was your pnint, Mr, Dodge?
MR, DODGE: Does the filing of a motion by the plain-
tiff heve any effect upon the duty of the defendant to plead?
THE CHAIRMAN: I shouldn't think so.

THe MASTER REPORTING COMPANY, Inc.
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JUDGE CLARK: I thought we decided that it wouldn't
have. We were discuseing that yesterday, and I thought we de-
cided it wouldn't have.

540 NO. MICHIGAR AVE,
CHICAGO

MR, DODGE: Or to file his motlons.
PROFESSOR SUNDERLAND: If his time for pleading ran

out before his motion for summary Jjudgment was dleposed of, he
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simply would have to file his answer.
MR. DODGE: That is what I thought.
PROFESSOR SUNDERLAND: That is what we decided
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yesterday.
PROF7SSOR CHERRY: Unless he got an extenslon.
PROFESSOR SUNDERLAND: Yes, i1f he got time.
MR. DODGE: And he also would have to flle hle var-
ious motions, wouldn't he, if he had any?

CLEVELAND

PROFESSOR CHERRY: Unless he got an extenslon,

1370 ONTARIO STREET

MR. DODGE: Unless he got an extenslon.
JUDGE CLARK: When thie is over, when you get to (o),

I have something on (c¢).

51 MADISQON AVE.
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THE CHAIRMAN: Is there anything more on 56(a)? If
not, we will pass to 56(c).

JUDGE CLARK: On 56(c) I had an additional idea which
may or may not be bright, but I will bring it up. I have
distributed a new draft of (¢). It was put on your desks this
morning. It contains an additlonal provision which you may or

may not want to include. I might say that Senator Pepper sug-

Tue MASTER REPORTING COMPANY, Inc.
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gested a little change in the wording of this new draft, if you
want to adopt 1t, but of course the first thing is to declde

whether you want to or not.

540 NO MICHIGAN AVE,
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It 18 in effect that whenever either side moves for &
summary judgment, the court may give the final judgment as 1%

determines it should be, or, in other words, 1t may in effect

NATIONAL PRESS BLDG
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give the judgment, if it wishes, when there is not a cross-
motlon. The genesis of this idea comes from the New York rules

The New York provisions on summary judgment have been steadily
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would like to ask. Suppose I am on one side of the case, and

expanded over & period of years, and one of the latest of the
expansions they have made 1s this provision, which is that
without regard to the party which has made the motion, you can
give the final Jjudgment.

The kind of case where it may be of some importance
is a case that we had a little while ago. That was whether a
lighter captain was a seaman under the Fair Labor Standards Act
The trial Jjudge ruled one way, and we ruled another. It is a
little quicker to settle it that way. The question came up to
us: Can we do 1t? The plaintiff had falled to make a cross-
motion and, as the rules then stood, could not make & cross-
motion because there was no answer filed. You see, the de-
fendant hed made its motion for a summary Jjudgment and went
out in the trisl court, and then 1t came up. We finally de-
eided that probably all we could do would be to send it back
another time,

Judge Hutcheson sat with us and, so far as I could
see, without giving consideration to the polint, in a somewhat
similar case he gave judgment the other way.

That is the idea. Do you want to do something about
this or not? If you will look at the language, you will see
that this what thie is intended to bring before jyou.

THE CHAIRMAN: I see. Here 1g a question that I

I make a motion for summery judgment. I have a certain theory
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about & certain point and put in affidavits and go ahead on
that. Suppose I don't get away with that. The other fellow
hasn't made a motion for summary Jjudgment against me, but I am
in court and, under this rule, on the whole record, he has no
dispute but has a question of law and wins the case against me.
I haven't had the foresight, and I am caught in court that

way. Maybe I haven't prepared with affidavits and whatnot to
meet his counter position. I am wondering if there is any
chance that that works out unfairly.

JUDGE CLARK: I don't know that we can answer that
specifically yet. Of course, you are in that position in New
York State now. You New Yorkers want to watch out for that.

THE CHAIRMAM: Is that by statute?

JUDGE CLARK: All the New York material is by rule
of court. They have continually expanded the rules, and Just
within the last year they made an expansion of varlous kinds,

I might say that one way they have expanded is to provide for
the use of affidavits very generally on all sorts of motions.

THE CHAIRMAN: All sorts of motions disposing of the
merits?

JUDGE CLARK: On all sorte of motions., IT 1s so
complicated, and there are so many different motions, I wouldn'
want o say without studying 1t out. I suppose you have had to
gtruggle with that. It len't like our motions to strike out,

and things of that kind. They have completely revised motion

458
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practice and added to 1t in New York, One of the things they

heve done is to provide that on a motlon for sumuary judgment,

ot

the cour

, 1f it thinka therce is only a question of law, may
give a Judgment whichever way without respect to who has asked
for 1t.

MR. DODGR: If 4t ie only a question of law,

JUDGE CLARK: Yes.

SENATOR PEPPER: 1Isn't that simply an application of
the old ocommon law rule thal on demurrer the court will examine
the whole record and give Judgment in favor of the party who
on the whole appeare to be entitled to it?

JUDGE CLARK: It is certainly similar,

THE CHAIRMAN: Where plaintiff demurs to an anawer,
under that rule he is holsted by his own petard.

8NNATOR PEPPER: Yes, and at any stage of the game
the result of the demurrer may be final Judpment in favor of
the other fellow, the fellow who didn't demur,

PROFESSOR SUNDERLAND: There you are dealing with
the face of the record only. Here you may be dealling with mat-
ters that are not on the record, It is a much gimpler situamtiol
whereas the old demurrer wns considered to be the basls for
any kind of judgment that ought to be rendered on the record.
BENATOR PEPPEH: You are right.

MI{, DODGE: Plaintiff suecs in tort, the defendant

pate up A release ans hia only defense, and affidavits are filed
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on motion by the defendant for summary judgment. Those affi-
davite make 1t perfectly plain that that release 1ls invalid.
Can the plaintiff be granted a summary judgment? There 1s no
other issue of fact.

JUDGE CLARK: 1If you want to knock out the release
and give Jjudgment to the plaintiff, you have to have gsomething

1370 ONTARIO STREET
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establishing his right.
MR. DODGE: Surely. All the affidavits show only the
release, and there is no additionel fact as to the validity of

51 MADISON AVE.
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the release. Isn't that the kXind of case you have in mind heref

JUDGE CLARX: I should think, from what you give of
the facts, that that is the way it would opergte, The kind of
cagse where I have seen 1t come up is the case that I gave.

The case that I had was whether these fellows who are on

lighters--those are barges without power.

THE MASTER REPQRTING COMPANY, Inc.
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MR. DODGE: They were the plalntiffas?
JUDGE CLARK: They were the plaintiffs sulng for
extra pay under the Fair Labor Standards Act. What they did

was settled by the affidavite, and so on, and really wasn't in
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dispute. Everybody knew what they were doing. They called
themselves captains until they came to ask for extra pay, but

then they forget the title of ceptain. The question was
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whether they were Jjust laborers. For example, they went on the,
boat during the daytime and went home at night, and all that

sort of thing. The Fair Labor Standards Act does not apply to
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geamen.

MR. DODGE: fThe defendant had moved for summary Jjudg-
ment ?

JUDGE CLARK: The defendant had moved for summary
judgment. The plaintiff had not, and the plaintiff could not

under our present rules because the defendant, you see, also

1370 ONTARIO STREET
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refrained from filing an answer.
SENATOR PEPPER: What happened?
JUDGE CLARK: The trial judge gave Jjudgment that they

51 MADISON AVE.
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3 were seamen and granted the summary Judgment. We reversed that
and, after considering 1t, finally decided that the only thing

we could do was to send 1t back for further proceedings, pre-

COMPANY, Inc.

gumably for a trial. But, as I said, Judge Hutcheson was

gitting with us and had a somewhat eimilar case involving the
Railroad Retirement Board and the application of the Railroad

LAW STENOGRAPHY - CONVENTIONS - GFN(RALREPORTING

Retirement Act, and he seems to have gone ahead and given Judg-

“Iwe MASTER REPORTING

ment for the other side without any detalled discussion of our

point.

CHICAGO

SENATOR PEPPER: Was the point that unless they were
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gseamen, they were not entitled to the benefits of the Act under

which they were suing?
JUDGE CLARK: If they were seamen, they were not

NATIONAL PRESS BLDG
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entitled, because the Act doesn't apply to seaman. If they
were not seamen, they were entitled to 1t. That was the only

queetion.




463

g s e S Y

ed-ba.

MR. LEMANN: You reversed because of the sbsence of
guch a provision as this proposed provision?

JUDGE CLARK: That 1s right,

MR. LEMANN: You sald you couldn't give judgment---

THE CHAIRMAN: Against the fellow who made the motlonj

iy e A S e A

ME. LEMANN: ---against the fellow who made the

1370 ONTARIO STREET
CLEVELAND

. motion. You couldn't give Judgment to a fellow who hadn't made

motion for it, and this would have permitted you to do 1it.
JUDGE CLARK: Yes.

51 MADISON AVE,
NEW YORK
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MR. LEMANN: 1If the defendant comes 1in and makes a
motion and the plaintiff doesn't, the plaintiff would be
getting the judgment, although the defendant asked for 1%.

JUDGE CLARK: You see, in this case there wouldn't

have been any essential unfairness if we had done it, except
for the absence of a rule., I mezn the resl question was one

essentially of law as it came up, or the application of the law

Tue MASTER REPORTING COMPANY, Inc,
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to the faets in issue. It was either one way or another.
mHE CHAIRMAN: If there is another question In the
case, if the fellow against whom the motion wes originally

540 No MICHIGAN AVE,
CHICAGO

made under this kind of rule comes back and says, “If you can't
get your summary Judgment, I want mine, on an entirely differ-

ent point,"® what becomes of all this stuff in our rules that

NATIONAL PRESS BLDG
WASHINGTON

1f you make a motion you have to state the ground for 1t and
notify the other fellow of what your polnts are? It allows &

counter motion by a fellow who haen't made one, without any
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| question in the case.

statement in advance that he is ever going to make 1it, without

specification of law points, and without putting the other fel-
low on warning as to what his affidavits are going to be.

Thig case was a case where obviously there waen't any other

MR. LEMANN: Of course, if the fellow wants to get a
summary judgment, all he has to do 1s ask for 1t. If the
plaintiff asks for 1t, end the defendant thinks he 1is the guy
who ought to have it, there is nothing to keep the defendant
from filing his own motion. Then he wouldn't need this. Where
did we get the suggestion on this?

JUDGE CLARK: New York,

THE CHAIRMAN: New York is ssild to have adopted this
system.

MR. DODGE: How about this case? I had a tax case,

a sult to recover from the tax collector, and the defendant
moved for summary judgment. It developed that there wasg
nothing in the case except & question of law. Suppose that
the eircuit court of appeals decides that the motion for sum-
mary judgment should not have been allowed and that the plain-
tiff 18 entitled to recover on the law, there beling nothing
else there but the law. What is the circult court of appeals
going to order in a case like that?

THE CHAIRMAN: Remand for further proceedings in the
court. There is nothing for the district court to do but enter
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Judgment accordingly.

MR. DODGE: It occurs to me that I have that exact
case now pending in the eircuif court of appeals. I wondered
vaguely if the circult court of appeals could enter a final
judgment in my fawor in the remote event that they should de-

cide the question of law my way.

S1ANDARD BUILDING

\\;wvuaun

JUDGE CLARK: Here ie the issue right before you,
I think, and we decided that we could not, slthough, as I say,
T think 1t has been done. In this case of Judge Hutcheson's

51 MADISON AVE.
NEwW YORK

he seems to have done it, and nobody has kicked about 1it.
Apnarently nobody there was worried about 1it.

THE CHAIRMAN: Couldn't you have sald in your opinion
enough to show that it was perfectly clear on the law that one
side wasn't entitled to judgment and the other was, and, in-
gstead of remanding the order for judgment, remanded with

instructions to proceed in accordance with that opinion. Then

Tue MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY - CONVENTIONS * GENERAL REPORTING

when the district judge got the case--
* JUDGE CLARK [ Interposingl: I dares say that that was
the import of our opinion, all right, but actually we didn't

549 N3 MICHIGAN AVE.
CRICAGD

say anything either way. I mean, we discussed the law of it

and ended up by putting in just what you sald there. iThe case

WASHINGION

1g reversed and remgnded for further proceedings consistent

NATIONAL PRELS BLDG

with this opinion,*
THE CHAIRMAN: What becomes of all our rules about

furnishing affidavits within a certaln length of time? I can
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see that this works very nicely where there is only one point
in the cagse. If one fellow loses on that point, then the other
fellow has to win it, and that settles the case. But suppose
there are two points or three polnts in the case, The defend-
ant has some. If he mokes & motion for summery Judgment and
raises his points, he hae to put in affidavits, and the other
fellow has & certain length of time to reply to them. If he
gets nothing, if he loses out, 1T he gets in the district court
and can't make his motion for sumnary Judgment stick, the
other fellow whips right around on him, without any noflce,
without any affidavits on his point at all as far asg the
innocent defendant is concerned, and springs a motion on him 1in
court for summary Judgment. I suppose the fellow who made the
original motion could yell his head off and say he didn't know
anything about the point and that he ought to have time to
furnish affidavits and all that.

MR, DODGE: How could it appear there that there was
no genuine issue as to any materlal fact?

THE CHAIRMAN: On the record as it stood, because one
man's affidavite would happen to cover the point.

MR. DODGE: You certainly can't meke that finding
only on defendant's affidavits on one point.

THE CHAIRMAN: You can in a sunmmary Judgment case
1f the other fellow doesn't refute them., If I go in on a

motion for summary Jjudgment, if I have an gffidavit that a
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certain fact is 8o and I have wltnesses to brove it and, if so,
it settles the case, and if the other fellow doesn't produce
any affidavit on the subject showing that he has any witnesses
whe can testify the other way, the only affidavit is mine and

I can get a summary Judguent.

TAEVELAND

MR. DODGE: If he files an affidavit that he hasn't

STANDARD BUILDING

any witnesees but he can crogs-examine your wltnesses out of

court, that shows there 18 a genuine controversy of fact. But

51 MADISON AVE
NEW YORK

in the ordinary case where the defendant merely files a motlon

on one point, with supporting affidavits, that certainly can't

be used ms a basis for finding that there 1g no materisl
controversy on other aspects of the case.

THE. CHATRMAN: Suppose the other side has slipped

3 -~ o ;i g
s e Mg Bt - - o

in some affidavits that cover the other side's point, and the
fellow who made the motion 1s not aware that he is goling to

encounter them and that these additional facts are covered by

THEe MASTER REPORTING COMPANY, INc.
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the record somewhere, and he doesn't attempt to refute them or

to show that he has any witnesees on the subject. What 1s

LHICAGT

going to happen unless in court he gets down on his hands and

%540 NQ MICHIGAN AVE

knees and prays for more time to come back in a week or two

5 W06

with some more affidavitas?

VHINGTON

MR. LEMANN: The only way this comes up is where 1%

*w.m__
NATHINAL PRES,
WAS

is perfectly plain and conceded by both sides that the case

ig fully developed on the applications of the parties asking

£ fo. summary Judgment, thet that 1s the only point in the case,
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and that the affidavite cover it. You have that situation, and
there ign't anything more to be developed. I guess that is the
only kind of case in which this thing would ordinarily happen,
because in the case you put the court would be bound to afford

opportunity to bring in affidavits and develop other facts,

ALVELAND

THE CHAIRMAN: You would be bound by the rules of

STANDARD BUILDING

justice, but not by this. There 1s not a word said here or

anywhere in the rule about that. I am not against 1t, It 1is

something new to me. I wanted to know.

51 MADISON AVE
NEW YORK

MP. LEMANN: I am inclined to leave well enough
alone on it. There has been no outery for 1t.

JUDGE CLARK: I won't say that I am definitely push-
ing it. It is an interesting 1dea. I have seen cases where 1t
might be helpful, and so on., Of course, we like to be in the
forefront of reform. Here is New York getting ahead of us.

PROFESSOR SUNDERLAND: We really don't need it. We

THE MASTER REPORTING COMPANY, Inc.
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get along very convenlently without it.
THE CHAIRMAN: The other fellow can counter with hise

CHICAGG

own motion and get it set down for hearing the same way.

540 NO MICHIGAN AVE

PROFESSOR SUNDERLAND: You can always do that.

SENATOR PEPPER: If you could be sure that every case

AAGHINGTONR

would be as clean-cut and simple as the one Charlie specified,

NATIOINAL PRESS BEDG

there would be a potent reason for this, but it really does
give you pause when you think of a case with various lesues,

where the moving party has selected one on which to stand for
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the purpose of that lssue and then ls suddenly confronted with
& motion for summary Jjudgment, supported by affidavits, which
he has had no notice of and which he has no chance to answer.
Then you put him in the position of having to pray the indul-

gence of the court for a contlnuance until he has time to meet

0 ONTARIO STREET

CLEVELAND

the case against him, I am afraid that there is danger in
judging from a single case that 18 simple, without clearly
having in mind the complicated cases which might be injurlously

5} MADISON AVE.
NEW YORK

affected.

JUDGE CLARK: Of course, it 18 to be sald that there

will be less chance of trampling the pleintiff with our change.
You see, before, the defendant had an advantage. The defendant
could make his motion, and the plaintiff could not make a crosst
motion, |

SENATOR PEPPER: Yes.

LAW STENOGRAPHY - CONVENTIONS » GENERAL REPORTING

JUDGE CLARK: But with our change, if the plaintiff

Tie MASTER REPORTING COMPANY, Inc.

walte 20 days, he can meke 1i%.
SENATOR PEPPER: He can make his motion, all right.
JUDGE CLARK: Before, it was a little too bad becauee

540 NO. MICHIGAN AVE.
CHICAGO

you had the defeﬁdant moving, and you Jjust couldn't let the
plaintiff move,
MR. LEMANN: How is that in New York? When can they

NATIONAL PRESS BLDG
WASHINGTON

move?

JUDGE CLARK: I think they can move at any time,

£
&

can't they? Can you tell me?
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MR. DODGE: I don't think it is important eaough to
undertake to bother with that.

JUDGE CLARK: I am not pushing it. I bring it up as
gomething of interest.

ME. LEMANN: You move that we adopt the amendment to

CLEVELAND

56 as 1t appears on page 47 of the draft we have before us. 1Is

1370 ONTARIO STREET

that your motion, Mr. Dodge?
MR, DODGE: Yes,
MR. LEMANN: I will second that.

51 MADISON AVE,
NEW YORK

THE CHAIRMAN: Ae this stands now, you are going to
leave 1t so that the defendant can make his motion right after
the suit is started, and the plaintiff can't make hls until 20

« GENERAL REPORTING

days after the sult 1ls started.
MR. LEMANN: That is right.
JUDGE CLARK: They don't quite overlap.
THE CHATIRMAN: We think they will as a matter of

Tue MASTER REPORTING COMPANY, Inc.

LAW STENOGRAPHY - CONVENTIONS

practice.

JUDGE CLARK: I don't think anything ever will happen

CHICAGO

in 20 days. I would like to see a case where 1t did except by

540 NO. MICHIGAN AVE.

agreement by the parties. Once in a while when the partles
are ready to agree on speed, 1t might happen.
THE CHAIRMAN: How do you figure this out? It eays

NATIONAL PRESS BLDG
WASHINGTON

in thie draft that judgment shall be rendered if the affidavits
"ghow that there 1is no genuline issue ag to any material fact

and that elther the claimant or the defending party or both is
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entitled to a judgment as g matter of law." How can they both
get 1t? Do you mean on different clalms?
JUDGE CLARK: That would be partial judgment elther

g way.

é% THE CHAIRMAN: Different causeg of actlon, On Rule
%5 56(c) do you want to put in this automatic counter motion, or

: do you want to leave it as 1t 187

§§ MR. LEMANN: Mr. Dodge's motion is to leave 1t as 1t
%E is, with the one sentence added that 1is shown on page 47 of the

present draft.

JUDGE CLARK: That is, not to include that?

MR. DODGE: Which is in substance what we sent out
before.

ME. LEMANN: Yes.

THE CHAIRMAN: Do you want to leave 56 as 1t appears

on page 47 of the Reporter's pregent draft?

The MASTER REPORTING COMPANY, Inc.
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MR. DODGE: Yes.

gg THE CHAIRMAN: If there ie no objlection, thet 18
§5 agreed to.

¢

! Rule 58.

JUDGE CLARK: We haven't made any changes from the

other draft on 58.

NATIONAL PRESS BLDG.
WASHINGTON

THE CHAIRMAN: I see. Did you get any comments from
the Southern District of New York on line 14%
JUDGE CLARK: No, we didn't, rather curliously. I

T S AR 1
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don't know why.

MR. DODGE: How does the judgment read with reference
to costs in such a case?”

JUDGE CLARK: It can be either blank costs taxed at
blank, or it may be a notation on the bottom of the Jjudgment,

10osts taxed at so-and-so.'

1370 ONTARIO STREET
CLEVELAND

MR, DODGE;: I move that it be adopted.
THE CHAIRMAN: Then, 58 stands as on page 48 of the

Reporter's last draft.

51 MADISON AVE,
NEW YORK

Rule 597

JUDGE CLARK: Rule 59 in (b) brings up somewhat agaln
this question of notice. This was a8 new suggestion that was
voted last time. We book out "notice of" before in Rule 52(b).
Wouldn't you probably make the same change here?

MR. LEMANN: I so move.

THE CHAIRMAN: If there is no objection, we strike

THE MASTER REPORTING COMPANY, INc.
LAW STEHOGRAPHY + CONVENTIONS * GENERAL REPORTING

out the worde "notice of" in line 2 of the Reporter's draft on

page 49.

CHICAGO

JUDGE CLARK: 1In the first place, ae to (e), we want

540 NO. MICHIGAN AVE.

to strike out the notice there, I take it, and make that not
later than 10 daye after entry, if we have 1t at all.
MR. DODGE: Yes.

NATIORAL PRESS BLDG
WASHINGTON

JUDGE CLARK: To mske it uniform. The idea of put-

ting this in was to give the court power ase in the Boaz case

which ie cited in the footnote here. The Boaz case is that
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cage where after a couple of days they wanted to mgke a change
from a dismissal with prejudice to without, or have I got 1t
the wrong way sround?

PROFESSOR MOORE: Vice verea.

JUDGE CLARK: To make it without prejudice from with
pre judice.

MR. DODGE: After two days?

JUDGE CLAERK: Yee.

MR, DODGE: Why couldn't it be entertained within two
days after?

JUDGE CLARK: What would it come under? They enter-
tained it, you know, and saild it wase 1in the same term, with
one judge dissenting. They were worried about 1it.

THE CHAIRMAN: There is no federal rule that hits
the particular case.

MR, DODGE: Nothing on it at all.

JUDGE CLARK: 1In 60, the rule that is coming next,
you can correct mistakes, and you can also move for inadvert-
ence, and so on, and perhaps you could pool thie under one of
those, but they weren't either one directly applicable.

MR. DODGE: Then, there is a gap in the rules, and
thie fills it all right, apparenily, doesn't 1%, with the words

tnotice of!" struck out?

THE CHAIRMAN: This conforms the motlon as to time

and everything with the motlon for mdditional findings, doesn'y
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167
JUDGE CLARK: Yee, if we take out the "notice of*,

MR, LEMANN: I wonder sbout this "alter or amend".
I am thinking a 1little bit aloud how broad that is, whether you

g
5 é% can slter a judgment in some important respects without a new
% %g trial. I suppose the answer 1s that you treat it ae a motlon
% ? for o new trial if it is a very extensive glteration within
i §§ the scope of the record as 1t then etands. You would have to
% %é construe that.

YR, DODGE: I think so.

MR. LEMANN: The worst that could happen would e to
treat 1t &8 a motion for new trial, if it d4id involve anything
substantial. It would be within the same time limit,

THE CHAIRMAN: You make a motion for new trial within

~10 days after entry of the judgment, and thls 18 exactly the

game 1imit. So, you don't care whether 1t overlaps or not.

THe MASTER REPORTING COMPANY, Ixc.
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MR. LEMANN: That is right.
ME. DODGE: I would like to ask one question about

| paragraph (b). In view of our cutting down the length of time

540 NO. MICRIGAN AVE.
CHICAGO

for appeal from 90 days %to 30, we are ghortening up to &

tremendous extent the time for a motion for a new trial on the

ground of newly discovered evidence.

NATIONAL PRESS BLDG
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MR, LEMANN: Are we?
MR, DODGE: Yes. It was limited to the appeal perlod.
MR, LEMANN: You mean by the other limitation.
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MR. DODGE: Yeas., There ien't any other rule dealing |
with newly discovered evidence motions, is there?

JUDGE CLARK: No. Rule 60(b) is quite extensive, but
of couree that really doesn't cover newly discovered evidence.

MR, DODGE: Inadvertence. Wouldn't that?

JUDGE CLARK: ©Posseibly. I don't know.

MR, DODGE: It is a pretty short time for a newly
discovered evidence motlon, isn't 1t7

MR, LEMANN:; From 90 to 30.

THE CHAIRMAK: We have cut it down now to 30 days.
The only alternative would be to strike out in (b) this 1limi-
tation sbout the expiration of the period for appeal time and
simply state a longer period, 90 days.

MR, LEMANN: We will receive g howl from the bar on
cutting down this appeal from 90 to 30 days. I will be very
much surprised if you don't meet some vociferous objections
to reducing this time for appeal. Of course, this came from
the Conference of Senior Circult Judges.

THE CHAIRMAN: Oh, yes. We Jjust stuck it in and put
the Conference in our note, and then Just stand back and watch
the fur fly.

MR, LEMANN: I think the fur will fly, |

mHE CHAIRMAN: We will put the fur up to the Judiecial
Conference after we have collected 1t.

MR, LEMANYN: That is right.

U s e L s P,
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MR. DODGE: Wouldn't it be better to leave the 90-day
1imit on newly discovered evidence?

JUDGE CLARK: I am afraid that on the time for
appeal my own brother is going to make some fur fly, too. He
has objected somewhat. Mr. Hammond's dlvision, the Tax
Division, don't 1like it very much.

MR. LEMANN: I have a case now where they hgve gotten
extensions twice to answer in an ordinary tax case. They hed
60 days, and the 60 days are up and now they are getting four
months to enswer s plain little petition. Mr. Dodge, 1f we
did what you suggested, wouldn't that extend the appeal time?
If you let z fellow walt S0 days to come in with a motion for
new trisl along with newly discovered evidence, wouldn't that
extend the gppeal tlme?

THE CHATIRMAN: The time hae actually explred, but you
meke the motion, and that ralses the question. If the motion is
granted, you are all hunky-dory, but suppose it is not. After
the time for appeal has explred, can you then appeal? In other
words, this ien't suepending the tlme for appeal. It 1s re-
viving 1%, really.

MR. LEMANY: It seems to me there 1s confusion on the
appeal.

MR. DODGE: There must be a showing of due diligence,
and evidently a conviction must be established in the mind of

the judge that very likely there has been a miscarriage of
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Justice.

MR, LEMANN: Have you ever had casees of newly dis-
covered evidence, Mr. Dodge?

MR. DODGE: I think so. I don't know.

MR. LEMANN: There are mighty few.

MR. DODGE: Not many, no.

MR, LEMANN: You see, if you keep this open, and then
have your rule that the time for appeal doesn't run while you
delay for new trial, and then you have a case where your delay
for new triasl ien't running on that particular ground. I can
see somebody arguing that.

MR, DODGE: This motion, if not filed until after 30
days, wouldn't suspend the time for the appeal.

JUDGE DOBIE: Charlle, suppose the time for appeal
has gone by without any negligence at all, and you discover
very vital new evidence. Isg 1t too late?

JUDGE CLARK: I euppose it would be if the rules

| stand as they are, unlese you could make 60(b) apply. That 1s

the insdvertence, mistake, or excusable neglect.
JUDGE DOBIE: Oh, yes, 60(b) would take care of that.
JUDGE CLARK: You might have some interestling ques-
ticneg. Suppose you extend thie to 90 days. 1 suppose this
motion, if the court allowed 1it, would also suspend the Jjudg-
ment,

THE CHAIRMAN: Vacate 1%,
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| but hasn't expired, and then it destroys the finallty of the

 appeal from the Judgment explired, you were out c¢f court unless

JUDGE CLARK: Yes. That is what I was going to ralse}
Buppose after your time for appeal has explred---

MR. LEMANN: I Jjust said that.

JUDGE CLARK: ---you go to the Judge and say, "I have
some newly diecovered evidence, ' and prevail upon him %o hear
you. I guess it must vacate the asppeal 1f we are golng to put
it in.

THE CHAIRMAN: I don't think i1t vacates the appeal to
make the motion, because the thing 1s closed. As I understand
it, on these motions that operate to toll the running time for

appeal, that rule is applied where the Time is still running

judgment temporarily until the order is filed, and so on. In
this case, the finality of the Jjudgment 1s running in full
effect up until the end of the time for appeal, and the time
for appeal has expired. I would say that if the rulee gllowed
you to make a motion for a new trial on the ground of newly

discovered evidence six or eight monthe after the time for

you succeeded in your motion. If your motion wae denled,
there ig no ground for appeel, and if it wae granted, that
operates under our rules to vacate ift.

MR, LEMANN: Suppose at the end of 30 days or within
the 30 daye you took an appeal, and then, adopting Mr., Dodge's

tentative suggestlon, at the end of €0 days you found some
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new evidence. <You have taken an appeal. You have found the

judgment wrong, anyhow. So you go in to the judge of the
district court and say, "I would like a new trisl." He says,
WPhis case ig on appeal." You say, "I know, but I have some

new evidence. I want a new trial." How would you work that?

E THE CHAIEMAN: I don't understand that any rule we

1370 ONTARIQ STREET
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4 have allowed & motion for new trigl in the dlstrict court while

the cese is pending on appeal in the circult court cf aeppeals,

51 MADISONAVE.
NEW YORK

Do you?

JUDGE CLARK: HNo.

¥R. LEMANN: I don't %think Mr. Dodge committed him-
| gelf to the adoption of that suggestion, but he jJust inquired.
He said that now you are cutting down your appeal time to 30
deys, and you are cutting down your time for newly discovered
evidence equally. So, maybe we ought to extend the time for

newly discovered evidence, and I don't see how you could do 1t

tHe MASTER REPORTING COMPANY, Inc.
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and leave your appeal limit, without running into a lot of
complications.

THE CHAIRMAN: If you are golng to extend the tlme

%40 NO MICHIGAN AVE.
CHICAGO

for making a motion for new trial on the ground of newly dis-
covered evidence, it does sgeem to me 1% le perfectly wrong to

place & 10-day limit and a 30-3ay outside 1limit on the discre-

NATIONAL PRESS BLOG
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tion of the judge. As it is, if we reduce the time for appeal
to 30 days, the 3C days 1s the outslde 1lmit, Suppose we

do eay that a motison for new trial on the ground of newly
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diseovered evidence can be made within 10 days after the entry
of the judgment or in such additional time as the trial court
msy grant, provided he can't extend the time more than six
months from the date of the judgment, without regard to

whether the time for appeal has expired or not. Just say flat-
1y that if that motion is granted, the court should vacate the
judgment. It destroys tle finality of the Jjudgment if he
grants the motion, but the mere pendency of the motlon would
not, if the time for appeal has gone by. You could so provide
in the rule.

ME, DODGE: Would you put it in 60(b)?

THE CHATRMAN: Wo, because this ie the place where
ao triel on the ground of newly discovered evidence 1s dealt
with. That is where it ought to go. If he hae some ground for
getting aside a Judgment under 60(b), that 1s all right. New-
1y discovered evidence is one of the principal grounds for a
111l of review in equity, and this new trial on the ground of
newly discovered evidence prescribed by our rule and by many
codes ig m substitute for the old bill c{ review way of
getting a new trial for newly discovered evidence. It is Just
different practice, and the right 1s Just the same.

T do think that 10 days unlesgs you get an extenslon,
and 30 days 1f you do get an extenslon on the ground of newly

diecovered evidence, this being the only rule that gives rellef

on thie ground unless he gete some additionsl reason under 60(bp,
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i .ty ehort ehrift.

JUDGE DOBIE: Would that come under 60(b)? Would you
say that was mistake, inadvertence, or surprise?

PROFESSOR SUNDERLAND: It would be surprise, wuldn't
it7

THE CHAIRMAN: No, that doesn't come under that.
Mistake, inadvertence, surprise, and excusable neglect are
words of art, so-called, taken from the statutes, and they
have nothing to do with motione for new trial.

JUDGE DOBIE: 8o that motion for a new trial on the
ground of newly discovered evidence ig absolutely barred when
the appeal time goes by?

THE CHAI FMAN: Under our rules today, the court can
allow him three months after the judgment to dig up his newly
discovered evidence.

JUDGE DOBIE: Now we are giving him 30 days.

THE CHAIRMAN: Of course, it would be under 60 if
there was some fraud, decelt, or misconduct of the adverse
party that defeated or prevented his getting hold of the newly
discovered evidence.

JUDGE DOBIE: I mean, you dlscover something like an
0ld will, for example, that nobody knew anything about. You
discover an old will in a Bible or gomething like that, and
you are absolutely out, are you? That certainly buttons 1% up

and mekes for finality of Judgments. I don't know whether you
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| unless the time for appeal has expired,

may not hear some howl about that from the lawyers.

JUDGE DONWORTH: Entirely aside from the question of
the finality of the judgment for appeal purposes, how much time
have we under the existing rule to apply 40 the district court
for a new trial?

THE CHAIRMAN: On the ground of newly discovered evi-
dence?

JUDGE DONWORTH: Xes.

THE CHAIRMAN: We have a rule that says it must be
within 10 days after entry of the judgment, but the court has

power to extend that time and grant leave to file it later,

JUDGE DONWORTH: What do we propose to say?

THE CHAIRMAN: It is 90 days for appeal under the
existing law. So, that allowed 10 days absolute time to make
your motion, and three monthe if the court would allow you that
much. Now we propose to cut the time for appeal down to 30
days, and that would leave 1%t 10 daye absolute right to make
g motion on newly discovered evidence, and the court might
extend that time to as much as 30 days after the entry of Judg-
ment, but no more, I think 1% 1s too tight.

JUDGE DONWORTH: It seems to me that disregarding the
question of the running of the appeal entirely, when you are
throwing yourself on the dlscretion of the district court, you

should have more Time than you have gtated in answWer to my
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question. It seeme to me that the district court should have
more latitude about allowing a new trigl for newly discovered
evidence, without any bearing whatever on the quegtion of
appeal,

JUDGE CLARK: I wonder if 1t wouldn't be de¢ irable,
1f the motion is to be made at a later date, that that proviselo
go in 60(b), because there is already a machinery that i1t shall
not extend the time for appesl, and so on. If we don't do 1%
that way, I think 1t has become clear through the dlscusslon

that we have got to meske speclal provisions in 59(b) to cover
this question of appeal, and so on. It 1s an important thing.
Why wouldn't it be possible to allow 53 to cover the ordinary
motion for & new trial made 1n 10 days, presumably made for
newly discovered evidence there? It wouldn't prevent 1te being
made there. Then put in 60(b) as an additional ground, newly
discovered evidence, if not brought under 59(b)*, or something
like that.

JUDGE DONWORTH: I suppose most of us have had cases
that have gone to the circuit court of appesls and have been
affirmed or disposed of, and then you wish later on to move
for new trial in the lower court and apply to the upper court
for permission to file such a motlon. As the rules now stand,
ae I understand 1t, you couldn't do that because the district
court wouldn't have authority to grant a new trial, even

though the appellate court said, "o ahead.”

r~J
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TEE CHAIRMAN: Right.

%, LEMANN: What do you do in your practice? Go to
the appellate court for leave?

JIDGE DOSWORTH: 1If the case has been affirmed, you
must do thatl.

JEE CHAIRMAW: If a uandate has come down,

e, LEMANN:

The case has been disposed of.

JUDGE DOIWORTH: Yes,

i, LEMANN: A sues B, and there le a judgment agailnst
B. B appeals, and the case 1s affirmed. A year later, A finds
some new evidence. Then A goes to the court of appeals and
says, "I nave dlscovered some new evidence, and I think this
cage ought to Le reopened, I want your permlsclon to apreal
to the district judge to reopen this."

JUDGE DONWORTH: A1l the circult court of appeals
sa:s in that particular case ls, "We remove any restrictlon on
the district court, and it is free to go ahead"; but that has
nothing to 4o with any limitatlon.

2, LEMANK: How long can you do that? For what
period?

JUDGE DONWORTH: 1In a case at law you could do 1t 1n

our conformity practice within a year from the Judgment.

w, LEMANN: How would you have done 1t in a case in

Hi CHAIRMAD: By a bill of review. You could have
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gone to the appellate court and asked for leave to file a bill
of review in the district courty.

MR, LEMANN: We have regerved the bill of review to

direct action in our redraft of 60(b).
THE CHAIRMAN: That 1sn't & bill of review. It ls an

independent, original action.

Tt e eAe A e e e At
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e

Bill of review wasn't applicable to

setione at law.
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THE CHAIRMAK: No. It had several functlons, but one

3
E% of the chief ones was to get a new trigl for newly dlscovered

evidence in an equity case.
M7, LEMANN: Are you clear that that wouldn't be in
lines 22 and 23 of Rule 607
MA. DODGE: That has been abollished by our rules.
MR. LEMANN: "This rule does not 1limit the power of

a court (1) to entertain an original action not limited to re-

THe MASTER REPORTING COMPANY, Inc.
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1ief of an ancillary nature to relleve a party from a Judgment,
order, or proceeding--"

JUDGE CLARK [Interposing]: Monte, I don't know that
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1t will be absolutely clear, but two great authorities have

spoken on it. My collwugue Judge Frank in Wallace v, United

States rulee that this was a substitute for the former action,

NATIONAL PRESS BLDG
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that 59(b) was a substitute, and therefore you couldn't bring
it up later. I understand that Professor Moore reached the

same conclusion. Do you say that in your book?




AR L A Ak

486

PROFESSOR MOORE: Yes.

JUDGE CLARK: It is somewhat a mutter of interpreta-
tion. It wasn't absolutely clear, you see.
MR, LEMANN: Rule 60(b) a8 1t now etands wouldn't

cover it.

CLEVELAND

THE CHAIRMAN: You can't rely on it, and 1t is really

1370 ONTARIO STREET

intended--
MR, LEMANN [Interposingl: Ve have two questlions.
The first question is, Ig 30 days too little for newly dls-
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covered evidence? Ascuming that it 1s, then how are we golng
to extend the time? Are we golng to extend the time by getting
a new trial even after an appezl has been taken?

JUDGE DONWOR1H: That is a different question.

MR. LEMANN: We are up agalinst that now because we arg
dealing with the rule on new triale.

THE CHAIRMAN: I think so. I should think, 1f we

THe MASTER REPORYING CGMPANY, inc.
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want to extend the time, we should be allowed to go to the
court of appeals after their mandate has gone down and ask

leave to file our motion in the district court. They would
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say, "As far as we are concerned, you are at liberty. We give
consent to have the district court disregard our mandate and

entertain your motion." Then you go to the district court and
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file your motion, That may be eix months after the judgment

was gffirmed or reversed.

MR, LEMANN: Then you would have at lcast to provide




487

in your appropriate rule that this possibility should not inter

1

fere with the running of the time for taking an appeal. I

s .,I,‘-M\_;.v..m,.3.,-ﬁnaqfﬁ«.‘wg_,‘,hggvm.»e..a...?.m,.«.“;_.».—«.agw "*“,‘v

you put in your motlon for new trial, as your setup now 1s,
there might be an argument that the poesibllity of getting a
new trial suspended the running of the time for appeal. XYou

would have to negatlve that, if you could.

1370 ONTARIO STREET
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THE CHAIRMAN: No. If the motion 1g made before the

time for appeal expires, cobviously it stops the running.
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MR, LEMANN: That is right.

TFE CHAIRMAN: You are thinking about a case where
the time for appeal has gone by.

M, LEMANN: That is right.

THE CHAIRMAN: You are talking about the pendency of
the motion renewing the right for appeal. You might say 1in the
rule that a motion of thie kind mede after the time for appeal

has expired doesn't revive 1%.

THE MASTER REPORTING COMPANY, Inc.
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MR. LEMANN: I think that would be desirable.
THE CHAIRMAN: But the case may be dealt with by the

district eourt as if no appeal had been taken.
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MR, LEMANN: Then, would the propoeal be to provide

g e ol

in Rule 59 that an applicatisn for new trial on the ground of

WASHINGTOR

rnewly discovered evidence might be presented within 90 days?
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gested,
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THE CHAIRMAN: I objlect to two rules on the motion
for new trial on the ground of newly dlscovered evidence. It
doesn't seem to me right to split it up.

M3, DODGE: How would there be two?

THE CHAIERMAN: Because Rule 52 now deals with 1t,

“AEVELAND

and you are not going to abolleh that, are you?

STANDARD BUILDING

M2, DODGE: Exclude it in 5%(bh).
THE CHAIHMAN: That is the motion for new trial on

51 MADISON AVE.
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the ground of newly discovered evidence. Now you say that we
put it also in 60, and Rule 60 would give you more time than
Hule 59 does. \

¥, DODGZ: I had in mind the poseliblility of exclud-
ing all reference to 1t from Rule 5%(b). "4 motion for new
trial, other than on the basle of newly discovered evidence,
may bte eerved not later". BSay nothing about i1t there, beyond

that.

e MASTER REPORTING COMPANY, Inc.
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THE CHAIRMAN: Oh.
¥r., DODGE: ‘hen deal with 1t in 65(b) as analogous

to mietake and inadvertence. It iz the Heporter's feeling
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that 1t should go in 67(b), ian't 117
JUDGE CLARK: I thought there was a whole machinery

. to cover these late flled motions, and you could fix it up

NATIONAL PRESS BLODG
WASHINGTON

easier. IT you kept 1t i1 5Y, you would have to make a eimilar
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machinery, at any rate, to take
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care o2f the field, and so on.
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JUDGE DONWORTH: I favor making (b) here in Rule 59
g0 that on the ground of newly discovered evidence, the de-

feated party will have the same time under the new rule as he

hae under the exlsting rule.

M=, LEMANN: Ninety days.

DARD BUILDING

Srh\

C™EVELAND

JUDGE DONWORTH: That is, that the cutting down of
the time for appeal shouldn't deprive him of this nearby remedy
which he getes right at home.

¥R. LEMANN: What would you think of putting 1t in

51 MADISON AVE,
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60(b) and giving them six monthe?
JUDGE DONWORTH: I wouldn't object to six months.
¥R, LEMANN: You see, if you put it in 60(b), you
have & provision to give them up to a year now. We had 1t six
months originally. “he argument is that the analogy is pretty

clnee between newly discovered evidence and excusable neglect,

T4 MASTER REPORTING COMPANY, Inc.
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mistake, inadvertence. Juet take it out of 59 and put it all
in 60(b). Then you avoid the necesecity of making a statement
on the appellate rules,

M2, DODGE: I would just ae soon give them a year
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for the use of that lost will that turns up eleven months after

the trial.

WASHINGTON

JUDGE DORIE: He has to make a good showilng.
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W%, DODGE: He has to make a showing of diligence and

all that,

JUDGE DONWORTH: Of cou-ce, a year is a longer time
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than it ueed to be. So many “hings happen. I would favor six
months, I think,.

Mo, LEMANN: This is of course within the judge's
diseretion. One year would be merely the maximum that he could

give them. I never had a case of newly dlscovered evidence.

LuEVELAND

I don't remember ever hearing of one. Has anyone ever had one?

STANDARD BUILDING

M=, DODGE: I don't recall distinestly now, but I know

I have been faced with them.

51 MADISON AVE
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"HE CHAIRMAN: I have had some, where the other fel-
low made a motion on me, and the court denled the motion on the
ground that the new evidence wasn't newly dlscovered, but newly
manufactured,

JUDGE DOEIE: We had a case on appeal, lonte, in
which the lower court ruled againet it, and we held 1t not
abuse of discretion. They are not frequent.

JUDGE CLARK: I run into a good many applicatlons of

THE MASTER REPORTING COMPANY, INc.
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one kind or another. I do not remember one being granted. I
suppose 1t must be granted once in a while.

MR. DODGE: The common ground for denying them 1s thay

540 NO MICHIGAN AVE
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the new evidence 1s merely cumulative.

JUDGE CLARK: That is it, and also 1t may be that

WASHINGYON

| there wasn't diligence in discovering 1t.
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JUDGE DONWORTH: Quite often.
MR, DODGE: On the other hand, occasionally a great
injustice to a client is reuedied by the usge of that applicatloﬁ.

070" < e
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THE CHAIRMAN: <You could provide in 60(b), then,
that if the time for motion for a new trial ae specified in
89 has lapsed, then the court in 60(b), on a proper showing,
but not more than six months after the judgment (or a year),
may allow a motlon to be presented and dilsposed of for a new
trial on the ground of newly discovered evidence. Is that the
1dea?

MR, DODGE: That 1s, the time under our proposed new
Hule 60(b) is one year. Did you mean to shorten up the newly
discovered evidence to six months?

THE CHAIRMAN: No., One year is gll right on a proper
showing.

i, LEMANN: You would simply have to expand the
title of A0 and the caption of 60(b), wouldn't you, and use
some phrase to bring the newly discovered evidence into the
category of things you have there.

MR, DODGE: You wouldn't have to change the tltle of
Hule B80. You would have to add certaln words to the heading of
(b).

JUDGE DOBIE: Mistake; Inadvertence; Excusable
Neglect; Newly Discovered Evidence.

MR. LEMANN: Perheps you would want to say in 59
"Relief on the ground of newly discovered evidence shall be
claimned under Rule 60", lust to glve an easy reference.

THE CHAIRMAN: You ought to allow 59 to make a motlon
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as an absolute matter of right in 10 days on any ground. 8o,
you just simply strike out the exceptlon here about newly dis-
covered evidence, Then 59 would allow you to make a motion for
new triasl on any ground, including newly discovered evidence,
within 10 daye after the entry of the Jjudgment, Then you would
go over to 60(b) and say, "A motion for new trial on the
ground of newly discovered evidence after the time fixed in 59
may be made under certaln condltione, with leave of the court,
the pendency of which will not affect the finallty of the
judgment.,”

That ie the mechanice of 1t. I don't know whether
there ig any objeetion to that.

Mk, DODGE: Why isn’t that the best way to handle 1t?
What does Judge Clark say to that?

JUDGE CLARK: That ic what I wae suggesting.
MR, DODGE: I move that that be dealt with in that
JUDGE DONXWORTH:

MF. DODGE:

Making 1t one year or eslx months?
YMeking it whatever we put for the other
things in 60(Db).

ME., LEMANN: Which is now one year.
ME., DODGE:

MR. LEMANK:

That will please the bar.
Especlally when they know Judge Clark

approves 1%.

THE CHAIRMAN: Then, 59(b) as 1t will stand 1n our




new rule: Strike out the worde, “except that a motion”, in
line 3, and all the rest of the subdivielon down to the word
"d4ligence.”

JUDGE DONWORTH: Under that suggestion, wouldn't

ther< be a conflict between the proposed new Rule 59 and the

UL VELAND

proposed new Bule 607 I mean, isn't there a positive limltatlol

STANDARD BUILDING

in our proposed 597
THE CHAIBMAN: That is what I am striking out.
JUDGE DONWORTH: All right. I dién't get that.

51 MADISON AVE,
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THE CHAIRMAN: Then we are leaving 53 so that within
that 10 daye as a matter of right he can go to the court and
make a motion for new trial on the ground of newly discovered
evidence or any ground., He doesn't have to aek leave for 1t.

Then in 60 you eay, "The motion for new trial on the
ground of newly discovered evidence can be made after the tine

1imited in 59 has exvired, by leave of court® and with all
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these conditions attached.

JUDGE DONWORTH: I wouldn't oppose the one year, 1f

CHICAGQ

that is the judgment of the Commlittee.

540 N0 MICHIGAN AVE

JUDGE CLARK: I should think, if you wanted Just to

L5816

consider what you will do in 60(b), that something 1like this

might do in (b). <You see, as we now have the suggestlon, we

WASHINGTION
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have (1) and (2) in 69(b). We could leave (1) as we have 1%
and put in a new (2) between the previous (1) and (2), and we

could eay, "(2) or on the ground of newly diecovered evidence'.
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- two. You may bulld one on

If you wanted to, you could say, "evidence which by due d1ll-
gence could not be discovered within the time for a new trial
under Rule 59%, to tle it up that way.

THE CHAIRMAY: Yes.

JUDGE CLARK: That woulén't seem to confllet with the

MR, DODGE: Le%'s see. It could not have been dis-
ecovered by the use of due diligence elther before the trial or
before the expiration of 1C days thereafter, You have to
prove both,

JUDGE CLARK: Yes. That is just a suggesetlion as a
poseiblllity.

THE CHAIRMAN: Charlie, there 1s no use of our trylng
to draft that here. It is the kind of drafting Jjob that we
couldn't do at the meeting here, Maybe you can tackle 1% 1n
the day or so that are left.

JUDGE DOBIE: You want to strike out that "except
that & motion for a new trial on the ground of newly discovered
evidence"?

JUDGE CLARK: Mr. Moore can do that tonight gll right|

TYE CHAIRMAN: If he can't, then we will have to
leave 1t to the Reporter, with such consultation as he has time
to make with anybody nearby, to get it up, because we are not
going to meet agaln before this goes to the bar.

JUDGE DOYWORTH: May I ask a question to make this
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clear? As I understand 1%, in orde to extend the time for
appeal, the motlon Tor new trisl must be filed within the time
for teking an appeal. Does the court have a right to extend
that and thereby to extend the time for taking an appeal?

JUDGE CLARK: I thought we were going to make 1% even
less. I thought the idea wus to strike out of 59(b) any
speclal reference to newly discovered evidence.

MR, LEMANN: That could te a basels, though, for
applying for a new trial if the application 1s made in 10 days.
JUDGE CLARK: Yes, that would still be in.

MR, LEMANN: Then the judge could walt; he could hold
the motion under consideration without acting on 1t. By so
doing, he would suspend the time.

JUDGE CLARK: That is tiue, but 1t would have to be
within the 10-day limit.

ME ., LEMANN: The application would have to be made
within the 10-day limlt?

JUDGE CLARK: That is right.

MR. LEMANN: If the application were made within the
10-day limit, the judge by withholding action could extend the
time for appeal, but 1f the application weren't made in the
10-day limit, then 1t would have to be made under 60 and that
would not suspend the time for appeal.

JUDGE CLARK: ‘“hat is 1t. That 1s the 1dea.

JUDGE DOBIE: Oughtn't there to be some reference in




59(b) to 60, dealling with newly discovered evidence? If you

just leave it, "A motion for a new trial shall be served not

later than 10 days after the entry of the judgment", and stop
there, wouldn't somebody reading that, without reading 60(b),
get the idea that that is all-inclusive?

JUDGE CLARK: I should suppose the way to do that

STANDARD BUILDIRG
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would be to put in a footnote and say, "For further provislons
[or whatever language you use], see 80(b)." Then, if you use

some such formula as I was suggesting, the 60(b) refers back

51 MADISONAVE.
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to what happene after 59(b) le exhausted.

THE CHAIRMAN: Now let's go back to 59(b) to get new-
ly discovered evidence, We want to make a motion for new trial
for newly discovered evidence, on account of something that
happened. Under 59(b), as soon as the Judgment has been entered,
the 10 days commencee to run. You now have Rule €& fixed 8o

that under Rule 6 he can't enlarge this 10 days. My suggestlon
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1g 10 days after the entry of judgment within which to make
motion for new trial, with no power of extension by the court,

that being the motion on every ground excepl newly discovered
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evidence, which now we have put over into 60, ls too harsh a

limis,

WASHINGTON

JUDGE DOBIE: Is "eerved" up here right, or do you
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mean "filed" in 59(b)?
JUDGE CLARK: That 1e right, I think.

THE CHAIRMAN: ‘'served", yes.
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JUDGE DOBIE: Served on the other party.

JUDGE CLARK: Yes.

THE CHAIRMAN: I would feel that even on ordinary
motions without any newly discovered evidence we might properly
provide in Rule 59(b) that a motion for new trial shall be made

not later than 10 days after the entry of judgment, except that

STANDARD BUILDING
CLEVELAND

for good cause shown the court may extend the time for such-andt

such a period, not exceeding so much. Then, referring back to

51 MADISON AVE.
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6(c), which ties up all these limits, we find that the motlon

for new trial 1imit can't be altered or extended under Rule 6(c

-e

1t has to be done in such manner as is provided in 59. You see
my point. Rule 6 now says that you can't make any extension
under this broad power under Rule 6 in the case of certain
rules, listing them, and one of them 18 59. I wouldn't touch

. 6. It is 3ll right. Tie 1t up to the rule 1limit in 59, but

let's enlarge 1%,

THE MASTER REPORTING COMPANY, INC.
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MR. LEMANN: Why? We have had no kick. It has been
10 days since 1939. Nobody has sald 1t was too short. Why

extend it without a request? We have three days in Loulslana.

540 NO MICHIGAN AVE
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He has three days in Maseschusetts. I think 10 days, if we

checked, would be found to be rather liberal.

WASHINGTON

JUDGE DOBIE: Don't we give the district judge the

NATIONAL PRESS BLDG.

power to extend 1t?
M+, LEMANN: We don't now, do we?
THE CHAIZMAN: No.
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M:. LEMANN: Even before the present amendment didn't
we have a provision that you couldn't extend the time for motion

for new trisl?

JUDGE CLAHK: That ie right.
MR. LEMANY: That has been there since 1839. It has

CLEVELAND

been 10 days.

STANDARD BUILDING

MR, DODGE: Apart from newly discovered evidence,
there 1en't, ordinarily speaking, any motlion for new trial that

can't be framed up very guickly and promptly. There ien't any

51 MADISON AVE,
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pariiecular regson.
JUDGE DOBIE: It i1e gll right wilth me.
THE CHAIRMAN: All right.
JUDGE CLARK: I take 1t that (e) was adopted, was 1%t?
THE CHAIRMAN: Yes.
PROFESSOR SUNDERLAND: Shouldn't (e) go into 607 It

doesn't belong in new trials at all.

THE MASTER REPORTING COMPANRY, INc.
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THE CHAIRMAN: ‘'"notice of" was stricken out.
PROFESSOR SUNDERLAND: Shouldzn't (e) go into 607
JUDGE CLARK: Walt & minute. Edeon is asking if (e)

540 NO.MICHIGAN AVE.
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ghouldn't go into 60.
PROFESSOR SUNDERLAND: (e) has nothing to do with new

trials, but it does have to do with rellef from judgment or

NATIONAL PRESS BLDG.
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order. It seems to me it belongs to 60. I think the headings
are mieleading. If you put (e) under 59, then the heading New
Trials is mlisleading.




JUDGE CLARK: New Trials and Amendments of Judgments?
PROFESSOR SUNDERLAND: We will have to do thav.

THE CHAIRMAYN: Change the title, but leave .t there.
JUDGE CLARK: Mr., Dodge, 41d you have some question?
MR, DODGE: I had assumed that thls motlon to alter o

amend the judgment was not an ordinary attack on the judgment

STANDARD BUILDING
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analogous to an appeal from 1t, but was a motion to amend or

alter it to make 1t in accordance with what was proper on the

S1 MADISON AVE,
NEw YORK

record. Does it go beyond that?

PROFESSOR MOORE: Yes, it does, Mr, Dodge. In the
Boaz case, the court dlsmissed the action without prejudice,
and two or three days later entertained a motion and dismissed
with prejudice. It wasn't a case of making a mistake. He re-
considered.

MR, DODGE: fThat 1s all right. It was within the

record as made up to that time.
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PROFESSOR MOORE: That is correct.
THE CHAIRMAN: Ought we not to confine 1t to that?

CHICAGO

Cught we to leave the provision in such shape that a fellow

540 NO. MICHIGAN AVE.

can call witnesses and take depositions and put in affidavits,
or shall we confine him to the record as it stands?

JUDGE DOVWORTH: Didn't the opinion in the Boaz case

NAYIONAL PRESS BLDG.
WASHINGTON

refer to terms of court?
PROFESSOR MOORZ: Yes, sir, it d4id.
PROFESSOR CHERXY: They hadn't anything elee to refer
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to.

THE CHAIRMAN: Mr. Dodge's suggeetlon makes me think

that 59(e) ought by its terms to limit a motlon to alter or
amend the judgment to what the record then contalns, and not
open the door to taking testimony and affidavite.

M%, DODGE: I construe’ it that way, but . guess 1%
1g expresced too broadly.

THE CHAIRMAN: I don't think it ie safe to construe
1t that way. )

SENATOR PEPPER: "A motion based upon the record to
alter or amend".

THE CHAIRMAN: Maybe so. The record 1s a technical
thing. You have the ldea.

MR. LEMANN: You say it ie within 10 days. Mr.
Mitchell, we discussed this before. Suppose you gave 1%t a
broad scope. As long as it has to be served within the same
time that a broad motlion has to be served, why limit 1£? You
could serve a motion for s new trial on any ground not limlted
to the record as it stands, provided you do 1t in 10 days. 8o,
why do we have to tie thls down as long as we have the same
time 1imit in it? Didn't we cover that a 1little while ago by
our discussion?

SENATOR PEPPER: A motion for a new trial, if

granted, results in a new trial with all the settled incidents

of one, but this proceeding 1s really a motion ior a new trial
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of an unformulated sort. You go in and move to amend the Judg-
ment and say, "This jJudgment ie wrong, not because 1% doesn't
conform to the record, but I have some affidavits here to show
that the judgment ought not to have been just as 1t was." I
dor:'t see what kind of proceeding it leads to, unless 1t 1is a
mere motion to conform the judgment to the matter in the record

MR, LEMANN: If 1t goes beyond that, 1t addresses
itself to the discretion of the judge, anyhow. Within 10 days
he certsinly can do it 1if he wants to. A fellow comes 1n with
a motion to alter or amend, and the court says to the lawyer,
"Gounsel, I think this is much more than a motlon to alter or
amend. I think this calls for reopening the case." Then all
the lawyer has to do ie eay, "All right, Your Honor, consider
1% aes such. I am within the time. Reopen the case and grant
a new trial, if you think that ies what, properly construed,
this calls for."

SENATOR PEPPER: What I am afrald of, thinking of a
certain district Judge, 1s to take a whole flood of affidavite
and have a hearing on the amendment of the judgment, without
ordering a new trial or making any such cautlonary statement to
counsel,

JUDGE CLARK: Would that necessarily be out of the
way? I suppose that in the case of a Judge who never could
make up his mind, i1t might make his mind more unsettled than

ever on it. On the cther hand, there might be a case where the
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1yt made & pluin nlctake and ought to have further

L

Judge had

information, and ro on, 4nd mernaps you could aveld an appeal

by doing it. .

SN AT B
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TEPE ;. 1o eonvict him of mistake, 1t would

be neeceseary *o <xhibit to kim only matier that had been before

g

him, He eouldn't be accised of a mistake on the basls of maties
wnich nhaen't Teen brought to hle attention, which now comes

im for the Pirct $ime, For inetance, suppose that the
eourt decided that tne burden of percuasslon resting upon one

of the pariies hed not heon met, and ke entered a Judgment.

The unsuccessful partiy comer in with a notion to amend the
jud;ment , with suprlementary evidence on the same point. It

1g not newly éiscovered evidence, btut evidence which he might
have presented at the trial, but which he thought 1% wasn't
recegsary to present. He thought he was safe in standing on

what he introduced. What 1s the court going %o do with that?
JUDGE DOBIE: That is practically a new frial, ilen't

1197

SENATOR PEPPER: It 1e 1like a new trial and, as Mr,
Lemann sald, a judge who is alert and playe the game according
to the rules would say, "This 1s in effect a motion for a new
trial, and I will grant 1t because the evlidence 1s after dis-
covered" or "I won't, becauce you might have produced this

evidence, and you just neglected to do so0." That 1s all right

on a motion for new trial, but here it is a motion to amend the
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judgment, with no criteris as to what the material may be on

which the judge can Graw to make the amendment. I don't know

what to do with 1it.
THE CHAIRMAN: I was thinking, if thls thing, affer
all, ie a motion for new triagl, like a metion for gdditional

findings or for amendment of Judgment, all of which have to be

STANDARD BUILDING
CLEVELAND

done within 10 days, why do we stick up a new section, (e)?
Why don't we say, "Motlon for new trial or motion to amend or

alter judgment shall te served not later than 10 days”?

51 MADISON AVE,
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M=, LEMANN: What was the trouble in the Boaz case?
Wae 1t done in 10 days?

JUDGE CLARK: Two daye.

THE CHAIRMAY: What was the nature of the error that
had heen made?

PROFESSOR MOCRE: The court just concluded that you

could properly dismise the case with prejudice instead of the

THE MASTER REPORTING COMPANY, Inc.
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diemiseal without prejudice.

THE CHAIRMAN: It wasn't an error at all. He was

CHICAGO

asked to change his mind.

540 NO. MICHIGAN AVE.

JUDGE DONWORTH: The judge changed hils mind as to
what his ruling should be.
MR, LEMANN: What happened on appeal? What 4id the

NATIONAL PRESS BLDG.
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appellate court say?
PROFESSOR MOORE: The appellate court sald that, the

motion having been cerved within term time, they had inherent
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power to correet or to change its judgment.

MR, LE¥MANN: They could say the same thing now, when
they reallze that the term time has nothlng to do with it.
They could say, "This having been served within 10 days, clear-
1y the trizl judge had a right to change his mind."

MR. DODGE: If we adopt (e).

MR, LEMANN: Even without adopting (e), I should
think, or even, as the Chairman suggests, if we transfer (e)
up to the preceding section, (b).

THE CHAIRMAN: Did the lower court think i1t should
vacate the Judgment?

PROFESSOR MOORE: The lower court did change 1te mind

THE CHAIRMAN: ‘he lower court did, and the upper
court reversed?

PROFESSCOR MOCRE: Affirmed.

JUDGE CLARK: With a dissent.

THE CHAIRMAN: Why do we want a rule about that?
They say you can do 1%.

PROMESSOR MOORE: There isn't any provision in the
rule that authorizes 1t.

MR. DODGE: Has any other case ralsed any such ques- ‘
tion in the history of 1lltigation?

JUDGE CLARK: Mr. Dodge, they always would do 1t be-
fore in term time, you know.

JUDGE DOKWORTH: I think there are 10,000 cases that
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might be elted.

i, DODGE: On this partlicular point of amending a
Judgment?

JUDUE DONWORLH: Oh, yes,

M%, DODGE: Not apnealing, not asking for a new trial|
noet correcting a clerical error. |

JUDGE DOUSWORTH: In receivership cases where allow-
ances were fixed, the judge on reconsideratlion would sign a new
order amending hie order of August lst. Csrtainly, all those
things under the old rule that during the term the thing was
changeable., It was frequently changed. All gorts of matters,

JUDGE DCBIE: All in the breast of the court.

JUDGE DONWORTH: Yee.

THZ CHAIRMAN: Then why on earth should we make such
a tight limit as 10 days?

JUDGE DOBIE: Because we wanted to wipe out all that
term time stuff and provide definite limite, which I think 1s
sensible.

THZ CHAIRMAN: That ie right, but why should we make
such a 1limit as 10 days when ordinarily you might have six
monthe to get a Jjudgment?

MR. LEMANN: You couldn't do 1t on any ground, could
you, Judge? For instance, I suppose that you could set aglide
an equlty case after six nmonths.

JUDGE DONVWORTH: Within the term, oh, yes.
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T1ittle upset by that, but that g what the Jjudge wae doing

ME, LEMANI: That is the only limit. MNo new trial

provision.

THE CHAIRMAN: I don't 1like this term. The term has
gone. We wiped 1t ouf.

MR, LEMANN: If the t<rm had only one day to go, the
fellow was out of lueck, but ir the term had six months to go,
he wae in luck.

TR CHAIRMAYN .  Shat ie right., Ve are providing a
fixed 1limit inetead of thle teﬁm iimit. BEut euppore he made
that motion 12 days after?

MR. LEMANN: He would be out of luck, The only
anewer I can make 1s that he has been out of luck since 1939,
and notody has squealed.

JUDGE CLARK: Rely on the term to do 1t.

MR, LEMANN: Term is out,

JUDGE CLARK: At one time after Mr, Moore had written
his great monograph on control over judgments, he came in with
a provision that wae certainly very broad. He put 1t 1n 60,
and according to that dratt, the court would have control over

judgments completely for a yesr. You remember, you were all a

before during term time,
[(Brief recess.]
THE CHAIRMAN: Gentlemen, we go back to Rule 59, and

I withdraw my suggestion that we incorporate new subdlivislon




507

(e) into (p). I think if we are golirng to adort (e)--and I

puess we are asgreed to that--if we put in a new section and
cite this particular case under 1%, it will point out what

¥ind of object we have., If we mix it with the motion for new

{l=dn
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trial section, then 1t wl e a 1itile more cornfuseing, I

think.

STANDARD BUILDING
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PROFXSSOR SUNDERLAND: In (b) it says, "A motlon for

a new trial shall be gerved®. In (e) it says, "A motion to

alter or amend the judement may aleo be'. We should have both

51 MADISON AVE,
NEW YORK

of them "eghsll", I think.

MR, DODGE: "may aleo be served'. Why the "aleo"?

THY, CHAIRMAN: Why should they both be "may"? You
don't have to unlees you want to,

PROFESSOR SUNDERLAXND: On these time limlite we always

uge the word “shall',

The MASTER REPORTING COMPANY, INc.
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THE CHAIRMAN: Do we? 411 right, then, it 1le agreed
that we strike out "also" and put "ehall" in place of "may" in
line 9. Isn't that right?

PROFESSOR SUNDERLAND: Yer.

540 NO. MICHIGAN AVE.
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SENATOR PEPPER: Yes, that is right.
JUDGE DOBIE: You are going to end (b) with the word

" judgment” and just leave 1t like that. "A motlon for new

NATIONAL PRESS BLDG.
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| trisl shall be served not later than 10 daye after the entry
of the judgment."

THE CHAIRMAYN: That ie a2ll there Le left of that.

et
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JUDGE DOBIE: You are going to put something in the
note to show that we have taken care of the newly discovered
gituation over in the next rule.

THE CHAIRMAN: Yes, that 1e right. That is, newly
discovered evidence motions that aren't made within 10 daysi

JUDGE DOBIE: Yes. Of course, you could serve motionn
row for new trial for newly discovered evlidence within 10 dayse.

THE GHAIRMAN: Under this rule, yes, without asking
leave to do 1t.

JUDGE DOBIE: That 1s right.

THE CHATHMAN: Now we go to Rule 60(b). I think 60(a
15 311 right, isn't 1t? That is an old provision that we have
in there now, that we agreed on long before.

JUDGE DOBIE: You are going to put this newly dls-
covered thing under (b), aren't you, and change the tltle?

YHE CHAIKMAN: Shall we agree to 60(a)? Is that
21l right? If there 1s no objection, we will paes 60(a) and
go to 60(b). We have a revision of 60(b).

SEMATOR PEPPER: Do you say docketed with the
appellate court or by?

MR. DODGE: Or ir%

THE CHAIRMAN: It ie “in", isn't 1t7

SENATCR PEPPER: ‘1in" or "by", but not "with", I

chould think.

YHE CHAIRMAN: You say "filed in court”; you don't
H
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gay "filed with the court”.

SEKATCR PEFPER: I %now, but this 1g a verb here.
The appeal ie docketed. Did we have that before? If we had
1t before, let's not change 1it.

JUDGE CLARK: In the 0ld rule we say, “The record on
appeal shall be flled with the appellate court and the actlon
there docketed." That is in the origlnal.

SENATOR PEPPER: All I meant was that the act of
filing is the act of the fellow who files it with the court,
but the act of docketing is the act of the court 1tself. It
dockets the case. Its clerk dockets 1t. It ls not very im-
portant.

M%, DODGE: In 73(g) we eay, "filed with the appelate
courth.

SENATOR PEPPER: That is all right, because that 1s
the asct of the fellow who filee 1%.

JUDGE DOBIE: "in" is better, but I don't think it
is vital,

MR, DODGE: Juet say, "docketed in the court'.

JUDGE CLARK: A1l right, make it "in", then.

THE CHAIRMAN: We have a redraft of 60(b), and of
course we understand that that hae to be recast to include
thie business about granting leave to make motion for new trial
after the regular time has expired, btut we want to go over this

and agree on the subject.




JUDGE DONWORTH: 1Is it your thought, Mr. Chalrman,
that we need not make a cross-reference from one of these new
evidence matters to the other, saying that except in the case
of , and so on? You don't think that is necessary? I dldn't
know whether there would be doubt about which limitation would

prevail if we had 10 days in one rule and a much longer 1limi-

STANDARD BUILDING
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tation in another. There would be, unless 1in some way you put
1. a qualifying clause.

THE CHAIMMAY: Ar I understand, in that draft we say

51 MADISONAVE.
New York

that & motion for a new trial made after the time Tixed for
such motions in 5%(b) may e filed wlth leave of court under
certain conditions, and so orn. That is the way we are golng to
do it.

JUDGE DONWORTH: All righ+*,

MR. HAMMOND: But you were speakling of having a crossfy
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reference in 59 or an exception in 59, weren't you?
JUDGE DONWORTH: I thought 1t might be 1in elther
rule, as long as one referred to the other.

THE CHAIRMAN: Rule 60 will do 1t. Rule 59 will be

340 No. MICHIGAN AVE.
CHICAGQ

co worded that & motlon for a new trial may be made on any
poseible ground within 10 days. If you want to, you can put a

note in stating that that former provision in 59(a) has been
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stricken out, and that now under 59(a) within 10 days you have,
as a matter of right, the right to make a motlon for newly

discovered svidence; but 1f you let that time expire, you no
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longer have a right, but you have to resort to getting leave
of the court under 60{(b). I think the Reporter will fix that
up all right.

JUOUGE DONWORTH: You need not discriminate when you
file your motion as to whether you are filing 1t under one rule
or the other, but make 1t plain that the rellef may be granted.
In other words, you needn't confine the provislon in Rule 60 to
after the expiration of the 10 days. Do you get my thought?
THE CHAIRMAN: You are saying that you can get leave
to do it at any time up until one year, and that includes the
10 days, Af you want to look at 1t that way, but you would be
foolish to apply for leave under 60 when you have 1t as a mat-
ter of right under 59. The difference between the rules 1s
that one is & matter of right, and the other is a matter of
leave and discretion with the court whether he will entertain
the motion. We can fix that, I think, Judge, alter we see his
draft.

JUDGE DOWWORYH: I think you are right.
THE CHAIRMAN: Have you the redraft of 60(b) before

you?

SENATOR PEPPER: Yes, sir, I think we all have.

THE CHAIRMAN: Let's see what we think about that.

JUDGE CLARK: My staff and I have made that. You
will notice that on the originagl draft as 1t appears here, we

ralsed objections to certaln things, and we made this redraft
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which we preferred. 1 don't care which you take up, although
we now recommend the redraft, but that isn't quite as voted.
We have explained it in the footrotes and elsewhere.

THE CHAIRMAN: There is no difference between the
new draft and your regular draft on page 50 down to--

JUDGE CLARK [Interposing]: Line 17.

THE CHAIRMAN: Down to that polint the two drafts are
alike,

SENATOR PEPPER: This is 60(Db)?

THE CHAIRMAN: Rule 60(bj.

JUDGE CLARK: 1In line 17 we suggest that there be
stricken out the provision, "or in case of fraud within one
year after reasonable opportunity to dlscover it." We think
that if we are going to get any finallty of Judgment, we ought
to have this provision work about as automatically as it can,
and if it is a question of not having 1t operate until the
fraud is discovered, of course that 1s golng to be qulte up in
the alr. We think that for late discovered fraud, the separate
action is the way to do it. As a matter of fact, as we have
suggested, under the provision as originally drawn, many years
after the judgment you could get rellef, theoretically at
least, by simply proceeding in a new actlon. It you didn't
immediately dlscover where your opponent wae, there is one
provision that you can serve the clerk. You remember, back

under the service of papers, if you don't have the address of
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your opponent, you then can serve the clerk in place of him.
Ten't 1t better all around to make this a definite limitation?
Then, for anything after that they can bring their separate
action, which is retained later on in the rules. That is re-
tgined in either draft. It 1g retained 1n the mailn draft
beginning at line Z1.

SENAYOR PEPPER: The one I have has Juset 17 lines on

it.

THE CHAIRMAN: That i1s right. He has the original

draft, and he 1s making comparlsons.

MR. DODGE: Ie this a new substitute?
THE CHAIRMAN: That ie the last word. He altered 1t
from what the draft was that was dietributed to the members &

1ittle earlier. That is on page 50 of the Reporter's draft.

PROFESSOR CHEREY: I don't think we have those.
THE CHAIRMAN: The heading of 1t 1s "Suggested Rule
60(b)." Suppose we go down the line here instead of hopplng
around on these things.

The very first thing, as a questlon that I would like
to railse, 18 in line 3. The reporter thinks we ought to strlke
out the word "his"; "through his mistake, inadvertence, surprisd
or excusable neglect". Of courre, those words are taken, I
think, from the Calitornia statute, but there are many other
statutes phrased the same way, and every one of those statutes

relates to the applicant'e mistake, lnadvertence, surprise, or




excusable neglect. We take those words that had an accepted
meaning in a lot of statutes and relate wholly to the excusable
neglect of the fellow against whom the Judgment was rendered,
and strike out the word "his" and convert the thing into some-
thing aulte differsnt from what all these é@atutes mean. It

bothers me a little bit to upset the operation and effect of

STANDARD BUILDING
CLEVELAND

well-known statutes.
SENAYOR PEPPER: What 1s the argument in favor of

omitting 1t?
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VHE CHAIRMAN: He says the clerk may make an error or
the Judge may make a mistake; that 1f he makes an inadvertent
mistake or is surprised or if there is excusable neglect, and
the fellow suffers by 1t, he ought to get rellef.

JUDGE CLARK: This wus done before. This 1sn't a

particular thing of mine.
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THE CHAIRMAN: It was done at the last meeting.
JUDGE CLARK: I think it was done before. "This dele
tion of ‘his', voted by the Committee and reaffirmed at the

last meeting, was suggested by the cilrcumstances in Hill v.

540 NO. MICHIGAN AVE.
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Hawes (1944) 320 U.S. 520, although it wse recognized that this

change alone would not alter the result reached in that case.

WASHINGTON

The deletlon will, howsver, permit relief to be granted, if
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sought within the time prescribed, in situatlons guch as those

before the court in New England Furniture & Carpet Co. ¥.

Willcuts," arnd so on, "where diemissal of the action was due to
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cleriecal error".

JUDGE DOBIE: In Hill v, Hawes 1t wae the mistake of

the clerk, wasn't 1t?
THE CHAIRMAN:

The clerk forgot to send the notlce

of entry of the Jjudgment.

MR. DODGE: Has anybody ralsed any question about

striking out that word "his®?

mirs
THE

CHAIRMAN: I don't think the bar generally under-

gtand the statute. They haven't had to resort to 1t.

ME, DODGE: How can you take action agalnst a man

through his surprise? You take 1t %o hls surprise. What does

that mean? Through his surprise?
THE CHAIRMAN: As a result of his mistake, inadver-
tence, surprlse,

MR. DODGE: It isn't taken as a result of his sur-
prise.

THE CHAIRMAN: He may be surprised in court as a re-
gult of the judgment that goes against him. He doesn't get
surprised afterward.

JUDGE DOBIE: It is a technical term of law, lsn't

1t? It ie g term of art here.

THE CHAIRMAN: I have Just told you the situation.
It le abeolutely upsetting anything that you get out of any
state declslons as to the operation and effect.

MR. DODGE: Are there a lot of statutes that have thig
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exact language?

THE CHAIRMAN: I wouldn't say they are absolutely
exact, but they all relate to the moving party'e own mlstake,
inadvertence, surprise, or excusable neglect, and not to the
court's. You can hardly say that the court is surprised, can
you, when he renders a judgment on you? Could excusable
neglect of the court be the basis of getiing a judgment
rendered agalinst you?

SENATOR PEPPER: He inadvertently renders Jjudgment
against me instead of against the other fellow!

THE CHAIRMAN: That would hardly be surprise of the
court.

JUDGE CLARK: It was sald of my distinguished fellow
towneman, Noah Webster, that when his wife found him kissing
the pretty maid, she sald, "Noah, I am surprised!" He sald,
"No, my dear. We are surprised. You are astonished."

THE CHAIRMAY: That ic all I have to say about 1%t.

I think that we ought not to take too much for granted about
theee things. If nobody objects to completely overthrowling the
customary meaning of that phrase, that 1s all right with me.

JUDGE CLARK: I don't necessarily push this as such.
I call your attention to the fact that thls was in the pre-
liminary draft that went out to the bar. What was the reaction?

TYE CHAIRMAX: None at all., They don't understand
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SENATOR PEPPER: Oughtn't we really to eay "because
of" instead of "through", as Mr. Dodge suggests? 'proceeding
taken againet him bceause of mistake, lnadvertence, surprise,
or excusadble neglect™.

ME, DODGE: Even there, that doesn’t apply to surprise
very well,

SENATOR FEPPER: Doesn't 117

THE CHAIRMAN: I might be completely surprised and
astonished that the Judgment is rendered against my friend
Smith, but the fellow himself must be taken unawares some way.
It is all right as long as you have thought zbout it. The
rest of it 1g all right. "or through the fraud (whether heretot
fore denominated intrinsic or extrinsic)--"

SENATOR PEPPER: What does that mean?

THE CHAIRMAN: It means this: I had 1t up in the
Black Tom case whether the court could set aslde one of 1fts
final judgmente for fraud. The point wus ralsed agalinst me,
and all the decislons were dragged in then. I never knew be-
fore that what this meant. The point wae made that a judgment
can be set aside after 1t is final only for fraud extrinsic
to the record. If it is fraud such ae perjury in the trial,
you can't, after the judgment becomes final, come back and
prove that the witneecee lied. That is intrinsic fraud. The
extrinsic fraud is some kind of imposition on the parties or

decelt practiced on a party outslde of the court room or outsidqg
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of the record. MNaybe 1t causes him to lose some rights. Your
opponent cheats by letting you think that the case isn't going
to be reached on a certgin day ovr does something like that.
That is extrinslic frgud.

JUDGE DOBIE: Begulling a wltnees away ls the case

we had.

STANDARD BUILDING
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THE CHAIRMAN: That ie extrinsic fraud. The old rule

has been that intrinsic fraud (that is, perjury right 1in the

51 MAOLISON AVE,
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trigl) is an issue in the trigl. Whether the fellow 1g ftelling
the truth can't be used as the basis for setting the judgment
aside on the ground of fraud after it le final. In recent
years the courte are beginnling to break over that distinction.
SENATOR PEPPER: I sse.
THE CHAIRMAN: The Reporter says so and recognizes it

here, but he puts that bracket in there to show that we are

THe MASTER REPORTING COMPANY, Inc.
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modern,
Juetice Roberts rode that extrinsic-intrinsic point

right down in the Black Tom case. He made no distinctlion be-

CHICAGO

tween mere perjury in the case and the outside conspiracles
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and frauds of one kind or another, much to our delight. I was
worrled about the point.

I am content, from what little knowledge I have of
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the thing, to wipe out the distinction between intrinsic and
extrinsic. If it is intrinsic, i1f you find a fellnow whose

principal witnese is a chesat and & fraud, perjured, suborned,




and everything elee, I would be perfectly willing to agree to
have that as a basis for getting aside the Judgment within one
year. If there iec no objection teo that, now we come down to
the question of one year or slx months., I gather that the
inelination of the Committee is to be liberal, len't 1%, and to

make it one year?

STANDARD BUILDING
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SENATOR PEPPER: I suppose "exceeding' is better than

fofter'. I don't know just why. ‘"within a reasonable time,

51 MADISON AVE,
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but in no case after one year®,

PHE CHAIRMAYX: I should think you are right. I think
1t ought to te "after". Shouldn't 1t?

SENATOR PEPPER: You see, "exceeding" ie a continuing
period during all of which, but thils 1lc a single act to be
taken at come time within six months or a year.

MR. DODGE: But you avold the two successive after's

1f you say "more than one year after'.
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SENATOR PEPPER: Yes. "in no case more than one

year after". That is better.

CHICAGO

JUDGE DOBIE: Cut out "exceeding" and put "after”.

540 NO. MICHIGAN AVE.

JUDGE CLARK: ‘"more than".
THE CHAIRMAN: "but in no case more than®, Is that 1%?
JUDGE CLARK: Yes. |

NATIONAL PRESS BLDG.
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SENATOR PEPFEE: Yes.
THE CHAIRMAY: “but is no case more than one year'.

I think we come, then, to agree with the Reporter as
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to whether 1t irc betber to have the thing one year after the
jusgment or order w.s entered rather than one year atter fraud
wae dlscovered, which leasves 1t wide open for twenty-flve years
or more. He has gone back to his more rigld limitation and
left ti.e other fraud cases that are discovered after that date
to be resorted to by original action. You see, what we are
doing here is to say what things can be done by motion and
what can be done by original actlon, and the fact that we
allow a motion to be made, an informal proceeding in the same
court, summary in nature, within a certaln length of tinme,
doesn'* mean that after that time has expired a man may not
resort to a plenary sult wilth all the formallities and every-
thing elee that 1le required. So, we are not excluding resort
to original action after thils one-year 1imit has passed.

MR, DODGE: What does that mean? A bill to restrain
the other party from enforecing the Judgment?

THE CHAIRMALI: What?

MR, DODGE: I wae wondering what kind of original
actions to relieve a party that could be.

HE CHAIRVAM: Of course, it would e equity in nature
It would be an sction tc set aside and annul the Judgment.

ME, DODGE: Is there any such form of action?

JUDGE CLAFK: I reglly think that you could sue under
s Joint procedure under the united law and equlty procedure.

You ecould sue and ask eventually for damares. The theory upon
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which you are sulng is that you are sulng fraud in the Jjudg-
ment, ané you cort of mentally set aslde the Jjudgment. Of
cource, actually, in order to get Judgment, you don't need to
go to the clerk's office. In fact, thls type of actlion might
be brought somewhere clse, you know, not in the same Jurisdic-
tion. In our court we recently had somewhat thls type of
setion dealing with a New York Stazte Judgment.

M-, TODGE: An action for fraud against the party?

JUDGE CLARX: Clegime of fraud in the Judgment.

¥R, DODGE: VWhat was 1t? Arn action for damages?

JUDGE CLARK: Actually, the cace we had was an actlon
where they clalimed damages, tut we szld the basle of 1t--

THE CHAIRMAY [Irnteryosing.: What wae the original
Judement for? Was 1t for money?

JUDGE CLARK: The original Judgment was a judgment
for accounting on a trust, the sattlement of an estate. This
wars an actlon against the executor, clalming fraud and duress
in getting the state court Judgment accepting the accountling.

Y&, DODCE: Had the Jjudgment been pald?

Yee, the judgment had been pald, but
the judgment was pald in part to the plaintiff. The plaintiff
had received what che now clailmed was only a partisl payment
of what she should have gotten. She nad slgned a stipulation
for entry of Judgment settllirg the accounts and took something

under it. She took the amount under 1%, and now sne sued,
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| equitable in nature. YWe weren't worrled about that, because

claiming fraud and duress in the judement and in belng brought
around to eign the stipulation for the judgment.

SENATOR PEPPER: Does thls have to be a proceeding
in the same court which rendered the Judgment?
JUDGE CLARK: MNo.

THE CHAIRMAY: You can get jurlisdiction anywhere.

MR. DODGE: That 1e an action in tort for fraud.

JUDGE CLARK: I don't know that you would conslder

it tort as such. I think it always had been considerably

the federal court has jurisdiction of law and equity. She
made it as though 1t were a judgment in tort, but we held that
the rationalization must be that to found an equitable pro-
ceeding to upset the Judgment and then eventually gave the
remedy in tort.

PROFESSOR SUNDERLAND: ¥You couldn't have had a jury
trial in that case, could you?

JUDGE CLARX: I don't think so.

wiE CHAIRMAN: You see, Senator, 1f you are allowed
fo resort to a motion in the same court within a reasonable
length of time, you don't have to hunt up your adversary and
get service of process on him, because you are right back in theg
game lawsuit in which he has alresdy apresred. If he has a
lawyer left, you can serve the old lawyer; and, 1f he hasen't,

you can serve him pereonally. Anyway, you are now allowed to
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serve papers in any lawsult, but when those time limlts are
gone on the motion system 1ln the same court which rendered the
judgment, then you have to go to a plenary sult, an original
sult, and you sre put tec it to get Jurlsdictlion and find the
defendants within the Jurisdiction of the court and to get
service., That 1s g more 4ifficult Job.

SEWATOR PEFPER: If this nevw proceeding 1s in the
same court which rendered the judgment, it 1s really in the
nature of a bill of review, isn't 1t?

THE CHAIRMAN: I supvoce go, but it doesn't have to be
It hae to be served by original process, and a blll of review
dnes not,

SENATOR PEPPER: Doesn't 1t? With us, our practlce
is that any time up to five years you may file a bill of re-
view, but it ie an independent proceeding, hac a different term
and number, znd you have to serve ané everything else.

THE CHAIRMAN: Do you have to serve as yYou serve a
notice of motion or as you serve a summons in an original sult?

SENATCR PEPPER: The latter.

MR. DODGE: It 1s in the same court, isn't 1t?

SENATOR PEPPER: The same court,

MR, DODGE: It ie the same way in Massachusetis
exactly, an independent sult in the same court.

SENATOR PEPPER: I was wondering what would happen in

such a sult if I brought it and somebody said, "This is a bill
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of review, although not so called." Your rules say bills of

review are abollshed.
THE CHAIRMAN: That meuns we don't have a pleading

czlled a bill of review. It 1ls a sult with a complalnt and

answer. We abolished writs of mandamus. We don't abolish the

right. We retaln the actlon.

MR, DODGE: I think that phrase, "origlnal action to
relieve g party from a judgment, order, or proceeding",
coupled with the abolltion of bills of review, 1s qulte 41rfi-
cult of comprehenelon by the ordinary lawyer. I don't know,
in the first place, what an "original actlon to relileve a
party from a judgment, order, or proceeding" is, unless he had
pald a Judgment obtained by fraud and sued to recover the
amount in an action of tort or something like that.

THE CHAIRMAN: Suppoce the Judgment hae been obtalned
under the old rule by extrinsic fraud. You are not bothered
with the difficulty about intrinsic fraud. It 1s plaln
extrinsic fraud. Two or three years after that, 1f you dle-
cover 1t, you bring an action. It the Jjudgment has been
executed and the vacation of it worn't help you any, then maybe
211 the remedy you can get lg to get damages for your loss.
But suppoce the Judgment determines your right to a plece of
real estate. There i1s no reason that you can't ask for leave
to vacate and annul the judgment and have it declared that you

are 8till the owner of this property, although the Judgment
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purported to vest title in your adversary. I can imagine a
number of casee where that sort of situation may arise.

MR, DODGE: Some kind ot what would have been a bill
in equlity to relleve the party, the plaintiff, from the Judg-
ment.

JUDGE DOBIE: There are a number of caseés in which
the federal courte have enjoined the plaintiff from enforecing
the judgment obtained in a staie court.

THE CHAIRMAN: Yes.

JUDGE DOBIE: The leading case is Wells Fargo & Co.

v. Taylor, where the Wells Fargo people had a good defense, but
the state court entered Jjudgment without glving them an oppor-
tunity to set it up. So, they then brought an independent sult
in the federal court to enjoin the plaintiff from enforecing
that judgment., They granted that injunectlon.

MR, DODGE: Was there any time limit on 187

JUDGE DOBIE: No.

THE CHAISMAN: It would be laches, and there may bé a
statute of limitatlons.

JUDGE DOBIE: They might set up laches, but they pro-
ceeded pretty promptly.

¢HE CHAIXMAN: The general statute of limitations
would apply.

JUDGE DOBIE: Yes.

SENATOR PEPPER: Is it well settled that that sort of
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proceeding should be called an original action? I noticed
Judge Dobie sald they entertalned an independent actlon,

JUDGE DOBIE: That wze independent because thls was
s state judgment, and that was the first time 1t had ever been
in the federal court.

SENATOR PEVFER: "Original" is mixed up in your mind
with original jurisdiction and things like that. I was Jjust
wondering whether that was the apt word.

THE CHAIRMAN: Where d1d we get the word "original?

JUDGE CLARK: The word "ancillary" has been used a
good deel, and the opposite of ancillary is original.

THE CHAIRMALK: 1 see.

JUDGE CLARK: That 1z how we ceme to use it. I don't
know that there is any objection to using "independent", 1f
that is clearer. What do you say”?

SENATOR PEPPEE: I merely raiece the question. I

don't know.

T

JUDGE CLARK: This motlon 1g really an ancillary thing
in general, you know. You don't need new grounde of Jjurlsdic-
tion, and so forth.

SENATOR PEFPER: I see. That ls all right.

PROFESSCR CHERRY: In the draft on page 50, lines 22
and 23, you have both "original action” and "not limited to re-
1ief of an ancillary nature'.

SENATOR PEPPER: That shows what 1t meazns.




PROFESSOR CHERRY: Yee. In the redraft you have
eimply "original sction". Perhaps Senator Pepper's difficulty
would be cleared up--

MR, DODGE [Interposing]: I was glad to see those
words struck out, because I dldn't know what they meant. "not

1imited to relief of an ancillary nature®.

STANDARD BUILDING
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JUDGE CLARK: We struck it out because we thought 1t
might create more confuslion.

MR, DODGE: Can an original action be maintalned on
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the three recognized grounds for bills of review? First, we
dealt with one of them, newly discovered evidence. The other
two, as I understand it, are error of law apparent on the
record and new occurrences esince the filing of the bill.
Aren't those the three grounds, Hr. Moore?

PROFESSOR MOORE: Fraud was a ground.

ME. DODGE: I think error of law apparent on the
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record wae where a case hadn't been to the court above and
juet after the time for appeal expired, the appellate court
of that jurisdiction handed down a decislon establishing the
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law contrary to what had been ruled in the trial court.
THE CHAIRMAN: I started this ruction about 60(Db)

because I found out a couple of years ago that the federal
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courte were ueing certain proceedings or bills of review or

writs of coram nobls or whatnot to grant rellief from judgments,

and our rules were silent and didn't prescribe any practice or
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forme or anything. I thought that every leglitimate and well~
¥nown method of attacking and vacating and setting aslde Judg-
mente ought to be tied down to our rules, If that right
exists, we ought to speclfy the practice, the form of pleading,
by motion, or whatnot. So, one of our cbjectives has been to
draw 80(b) so that it prescribes the practice for every kind

of relief that the court now grants.

Along that line, there were two grounde for rellef
that we realize are not specified ae cuch in the new draft of
60(b). One is fraud upon the court. One of the clrcult courts
gset aside one of its own judgments nine years after it was
rendered because fraud wss perpetrated on it. A fake article
on some patent matter was written by somebody who was hired to
do it and, on the pretense that 1t was an independent article,
unbiased, and by a sclentlst, it wae read to the court and
brought into the case and had quite an effect, evidently, on
the sustalning of the facts. BSome nine years after that, the
court found that one of the parties had gone and hired this
fellow to write that article and had fixed it up to be pre-
sented to the court as an impartial, scientific publicatlon.
Years later, the court on its own motlon, vwhen 1t found that
out, knocked the Jjudgment out.

I had & clause in *ne draft I had that thle rule
does not limit the power of the court to entertaln an original

action to relieve a party from a judgment, order, or proceeding
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or to set aside within one year, under BSectlon so-and-so, &
Judgment agalnet a defendant not actually personally notifted.
Then I added, "nor bar a court from setting aslide 1ts Qudgment
for fraud upon the court,”

Charlie save that that is already covered 1n his
draft by subdivision (2) in line 4, which says, "or (2) through
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the fraud (whetner heretofore denominated intrinsic or
extrinsic), misrepresentation or other misconduct of an adverse

party." I think he is right, but the court that I speak about
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did it nine years afterwards, and we are placing a one-year
limitation on it, aren't we? So, 1t is not gilte the same
thing that I had. I had a clause at the bottom saving the
power of the court to set aside its own Judgments for fraud
apon the court, in those words, whatever power the courts had.

Then, the only remaining rellef that the court

THE MASTER REPORTING COMPANY, Inc.
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grants against the judgment and which 1sn't mentlioned here 1is
where one of the judges of the court has been corrupt, and of
course that 1g a pretty bad thing to stick in a rule, but I
stuck 1t in Just to bring it up, that is all. I had, "for
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fraud upon the court or corruptlon of the court." Those are
two grounds for setting aslde Judgments, which are not men-

tioned in this thing, except that fraud upon the court may be
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taken care of by the fraud clause in line 4 with a one-year

1imit on 1t, but a circult court will set aside a Jjudgment on

1te own motion, as I understand it, at any time, without regard
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to 1imit, if it discovers there has been fraud imposed upon 1%.
ME, DODGE: I would like to ask one question. Is 1t
intended by eliminating those various forms of proceeding at
the end to deprive the party of rights for the kinds of rellef
which 1%t formerly could get? Can those all now be obtained

by the original actlion?

STANDARD BUILDING
CLEVELAND

THE CHAIRMAN: I had a clause in my draft which sald,)
"The write of so-and-so are hereby abolished, and the relief

heretofore avallable on those writs may now be obtalned by a

51 MADISON AVE.
NEW YORK

motion or action under this rule," just the way we d4id on
mandamus.

MR, DOD3E: Why is it important to put that in?

THE CHAIRMAN: Because nobody knows Jjust what kind
of relief these 0ld writs dld grant.

MR, DODGE: There is a great body of law as to the

bill of review.

LAW STEROGRAPHY « CONVENTIONS * GENERAL REPORTING
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JUDGE DOBIE: The sudlta querels and coram nobis and

vobis, as we Xnow, go back to history and to the types of

courts they had over there, and we thought 1t would be pretty

540 NO. MICHIGAN AVE.
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bad to iacorporate all that archalc asininity into these rules.
THE CHAIRMAN: We didn't want to keep the writs, but
his point is that the kind of rellet you used to get by these

NATIORAL PRESS BLDG.
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write and bills ought to be still avallable,
JUDGE DORIE: We had @ man come before us and say,

i

I want the court to grant a writ of audita guerela," and the




STANDARD BUILDING
CLEVELAND

e MASTER REPORTING COMPANY, Irc.
LAW STENOGRAPHY « CONVENTIONS * GENERAL REPORTING 51 MADISON AVE,
NEW YORK

540 NO. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTOR

other fellow, a North Carolina country lawyer, said, "What's

that thing? I never heard of it." He didn't want to encrust

all of that on 1%.

M%, DODGE: The recognized righte of partiee under
those writs are to be preserved by an independent actlon, as I
now understand 1it.

THE CHAIRMAI': Except in so far as they may be
slready taken care of by this motlion buelnese.

JUDGE CLARK: That is what I was going to ask. It
was ruled in the Second Circult in Judre Frank's declislon in
the Wallace case that the rule as to newly disgovered evidence
had been limited by what we had done. Do we want now, so 1o
speak, to restore 1t to the old law, or i; what we have now by
this other provision, giving them a year, to cover 1t?

¥P. DODGE: You have taken care of that and limited
1t to one year. Are we leaving the other righte of the
parties to be affected?

JUDGE CLARK: I should think we had made some limi-
tations on the rights. Whereas before you could bring a bill
for newly dlecovered evidence, now you can only move wlthin one
year.

THE CHAIRMAN: fThat ien't hie point. He wants fo
know whether the kinds of relief he used to get under these
writs can now be had. The time lim't is a secondary proposi-

tion. It 1e whether the right to get a certain kind of relief
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that you used to get by these thinge 1s =tlll existing.

JUDGE CLARK: That is true, isn't 1t7

PROFESSOR SUNDERLAND: You can't get anything more
than is outlined in the first part of that paragraph, can you?

THE CHAIRMAN: I wanted a clause in that the relief
heretofore avsilable through these write can now be obtalned by
a motion or a plenary action under these rules. They took
that out and said it was too dangerous, Everybody howled about
1t znd didn't know what the relief wss. It would tike a lawyer
six monthe to find ocut what hls wrlts were,

In the mandamus rule, you know, 1t was said, "Writs

of scire faclas and mandamus are abolished. The rellef hereto-

rore avallable by mandsmus or scire faclas may be obtalned by

apvropriate action or by apvroprilate motion under the practlce
preseribed in these rules."

SENATOR PEPPER: I think that is all right.

vHE CHATIHMAN: That is what I had in, but they scared
me off. Have you seen this memorandum that has been drawn
by Mr. Moore's staff? It is about that thick. It tells you
all the thines that these wrilts used to do.

MR, DODGE: The things you can be relleved from under
bills of review are pertectly well detfined in the cases. There
are a great many of them. I am simply wondering whether they

are sbolished or are still left to be obtainable in an inde-

pendent actlcu.
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JUDGE CLARK: I think the ancwer would be substantisaly

% ly this: that at least almost everything is covered, I don't

Xnow that you could eay absolutely everything ie. Mr. Moore

raises a question, for example, whether error apparent on the

record didn't come within something of this kind, but I would

CLEVELAND

say that practlcally all of the things that you normally would

STANDARD BUILDING

want to Ao are covered by this, with perhape a shorter time
linmit.

Y, DODGE: Execept ae otherwlse provided 1n tnese

51 MADISONAVE.
NEW YORK

rules with respect to particular matters, the kinds of rellef
obtainable under these are now obtainable in an independent
actlon.

SELATOY PEPFER: Or are subject to limitatlons of
time.

YHE CHAIRMAN: Here is the way I put 1t. Under the

rules, either by motion or independent action, you can get

Tue MASTER REPORTING COMPANY, inc.
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relief from judgmente on g variety ot grounds that we have

specified. Now the writs are abolished. If the kinds of re-

CHICAGD

lief we prescribe in the rules cover the whole field that these

540 NO. MICHIGAN AVE,

write and bills used to cover, then we have preserved every
right they had under these old proceedings; but if we have not

preseribed either by motiorn or independent sction that a cer-

NATIONAL PRESS BLODG.
WASHINGTON

tain kind of relief can be granted that used to be granted by
any of these o0ld procedures, 1t doesn't follow that we have

loet that,




ut I wae convinced myself that Af we prescribed the

remedies heretofore granted by write of coram noble, zudita

B x
i

querela, and everytihing elee, 11 would throw the bar up in the
air. They never heard of thosge thinge., MHandaemus and gelre
facias are present in modern stuff, and you can get that out

of the books very gulekly. Really, as far as I reazd that memo-

STANDARD BUILDING
CLEVELAND

randum and studled all the grounds under which these old pro-~
cedures could be used to grant reilef, I think the Reporter did

s pretty good Job of preserving everythirg that ls worth while,

51 MADISON AVE,
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I+ ig better to leave the lawyers with a definite statement in
our rulesg than to have them hunting through the booke to find

cut what a writ of gudits querels ls.

SENATOR PEPPER: The difference ls comethling like
thig: There 1s a great body of declded cases with which I used
to be familiar (I am no longer) on the subject of bills of re-

view. There is a body of Jurlsprudence there. I I were
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agsured that thie orliginal or lndependent uction was co-
extensive with the remedy by bill of review, I would agree

that this abolition of %he bill of review was a mere scrapplng

540 NoO. MICHIGAN AVE.

nf an obsolete term and conforming the practlice to our new
theories; but if there 1s no Zefinition of what you can get

by original action, =nfé right alongslde of it 18 the statement

o
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that the blll of review ' she: £ 1 filed a conplaint
which under a

w.e obtalnatle DY




2 bill of review, I would be told that that case was inappli-
cable, that that was a bill of review, and that they have been
abolished. ‘here is no authority applicable to an original
action, and there isn't any because thls le a new thing.
There is no body of law that I can go %o to find out what I

can do by original action, but there 1g a great body of law

STANDARD BUILDING
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which will inform me what I can get by bill of review. I am

rnot much interested in coram nokis and audita querela, and 80

5} MADISON AVE.
NEW YORK

on, tut the bill of review, at least in my own experience, has
been & very important department of procedure.

THE CHAIEMAN: Of course, on the motion for new trial
on the ground of newly discovered evidence, the bill of review
wae the way in an equity case of getting that rellef.

SENATOR PEFPEK: That is true, if 1t comes up within

the time in which you can move for a new trial, but with us

LAW STENOGRAPHY  CONVENTIONS - GENERAL REPORTING.
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the statute of limitatione on bills of review is flve years,
and 1t often happrens that a very materlal matter comes up after

two or three years, such a matter, for lnstance, as was referred

+HICAGQ

to by you, sir, in connection with thls fraud perpetrated on

540 NO MICHIGAN AVE.

the court. I think it is a pity if we are goling to sacriflce
the relevancy of the body of case law applicable to bills of

review by seeming to make it irrelevant by abolighing the

NATIONAL PRESS BLDG.
WASHINGTON

bill, if our intention 1s to make 1t avallable as a reservolr
of knowledge on whien you can draw for the purpose of the

original action.
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ME. DODGE: I agree with that entirely, and it isn't
necessary to go vack to Lord Elton to find out about a bill of
review. They are constantly being dlecussed in the opinions of
the Supreme Court of Massachusetts. If we are abolishing all
the legal righte that are consequent upon the right to flle
such a bill, I would like to kuow it; and if we are not, I
would like to know 1t.

THE CHAIRMAN: For inetance, the bill of review was
the baslc method in equlty for getting a new trial on the
ground of newly discovered evidence. Now we have provided in
two different places, 59 and 60, for motions for new trial on
the ground of newly diecovered evidence, one within 10 days as
a matter of right, and the other wlthin one year by leave of
the court. There ie no doubt at zll in my mind that those two
provisions about new trial on the ground of newly discovered
evidence under these rules are substitutes for the old b1ll of rey
view righte, with any time 1limit the court might apply, to get
a new trial. I think Judee Frank held that very thing. He
s21d 1% isn't reasonsble to suppose that these rules prescribe
all the procedures for motion for new trial or for getting a
new trial on newly discovered evidence, and then that you have
another one that ie never mentloned in the rules to do the
same thing by the old equitable bills.

So, I think that one answer to your quectlon 1s that

where we have specifically provided that there are certaln
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kinds of remediee of the nature that one of these 0ld pro-
cedures granted, our rules are substitutes for *he oli pro-
cedure, whether the time limit 1e the same or shorter.

MR. DODGE: I assumed that.

THE CHAIRMAN: Whether there are some kinds of rellef

that used to be granted by these old procedures that we have

STANDARD BUILDING
CLEVELAND

not provided for in the rules and which ought to be preserved,
T was talked out of the idea that that ought to be done by a

gsentence on the abolition that the rights heretofore granted

5) MADISON AVE,
NEW YORK

by these bills and wrilts could be obtained elither by motlon
under theese rules or by independent action. That would hook 1%
up and make the independent action Just as effective as the
i1l of review.

JUDGE DOXWORTH: I have a suggestion along that line
which I should like to read at the proper time.

THE CHAIRMAN: Let's have 1t.

THE MASTER REPORTING COMPANY, Inc.
LAW STENOGRAPHY » CONVENTIONS + GENERAL REPORTING

JUDGE DONWORTH: First, I want to call attention to

the fact that in lines 10 to 30 we have no time 1limlt, and I

favor the omission of a time limit, I favor it as 1t reads.

540 NO. MICHIGAN AVE.
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"This rules doee not limit the power of the court [no time
1imlt whatever] to entertain an original actlon to relleve a

party from a juvdgment, order, or proceeding". There 1s a 1imit

NATIONAL PRESS BLDG. |
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in the next clause, which relates to a particular statutory
rellef. We are not bothered about that, but on the entertaln-

ment of an actlon there is no time limit involved.
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*HE CHAIRMAN: There is none imposed by the rules,
you mean. You don't mean to ssy that there 1s no time limit
on an original action on the general equitable principles of
laches or the statute of limitatlons.

JUDGE DONWORTH: The statute of limitations, fraud,
and so forth. I am not sure that Senator Pepper mesnt to say
what I thought he did say, that if we abolish these write and
bille of review, there 1s no body of law that we can go to %o
see what Xind of relief we can get agoinst a Judgment. I think
there sre numerouc cases of actlons to sel aslde judgments for
fraud. As has been stated here, you can bring a sult in the
federal court to set aside for fraud a judgment rendered 1n
a state court, and so on. It would be largely fraud; poesibly
other things, but in the main amounting to fraud.

I think thls thing ie about right as it 1is, but I
would add at the end this. I will read beginning at the

middle of line 15. "Writs of coram nokbis, coram vobis, audita

uerela, and bills of review and bills in the nature of a billl
of review, are abolished, tut this abolition shall not 1limit
the power of the court to grant rellef in any original action
for relil:f or to entertain and take appropriate action on any
motinn herein provided for."
I mean by that that i1t the particular thing tﬁat we
are now telking about was formerly granted by these speclal

writs, we don't intend by thelr abollition to abolleh any right
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of relief that exists under any system. The orliginal action,
whnich we don't define, would become an original actlon on some
recognized ground of equity or, in an appropriate case, of law.
I do think that the suggestions that have been made here lead

to the wisdom of putting a clause in at the end substantially

-LAND

ARD BUILDING
N

along the lines that I have read.

STA
Cu

¥E, DODGE: *With an exception, "except as otherwlse
provided in these rulee", to cover that matter o.” motlon for

new trial or cfomething like that.

51 MADISON AVE.
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JUDGE DOHWORTH: That might be.

MR. DODGE: I think that is exactly what the Benator
had in mind.

SENATOR PEPPER: Yeg. Judge Donworth, you misunder-
gtood me, I think. I believe that there is a great ?ody of law

that you can draw upon and inform yourself as to what relief

THe MASTER REPORTING COMPANY, INc.
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you can get by an original action. What I was afrald of was
that we might be cut off from access to that body of law by a
flat abolition of the blll of review and the bill in the nature

of a bill of review, if there was no saving clause of the sort

540 NO. MICHIGAN AVE.
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that you have suggested.
JUDGE DONWORTH: I think your fear is well grounded.

WASHINGTON

THE CHAIR¥AN:; Why don't we cover the whole thing

N=TIONAL PRESS BLDG.

this way? Instead of abolishing the bills of review and the

write of coram nobis and vobis, say, "The procedure heretofore

ueed ir the case of coram nonis, btille of review," and so on,
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"1¢ gbolished." I haven't done that, but I mean what we are
doing is to abolish the procedure and form---

SENATOR PEPPER: That 1s all right.

THE CHAIRMAN: ---not rights and remedlee. Couldn't
we do that?

JUDGE CLARK: Could I go back a 1little in the history
of our approach to this? I am not opposed to this. It 1s
just that the Commlttee qulte properly wanted to head one way
in one meeting, and at the last meeting you were quite alming
at finality of Jjudgments. A 1little hietory on that: Mr. Moore
brought in his long memorandum, and of course in one sense it
does point to a conslderable body of law. There 1s no question

that it is there. The only difficulty 1s that the outer

fringes get very indefinite as to what you do on goram nobls,

and so on. That is, you have a lot of definite law and then

a 1ot of indefinlite law on the outer fringes. In hle memoran-
dun he suggested a very wide provislon for rellef. He made
gomewhat an anelogy of what could be done by the old term of
court, and so on. At that time there was a good deal of feel-
ing that we ought to strive somewhat more for finality of
judgments, and therefore we ought to make the rule definite
and limited. That is why the rule is drawn this way. I don't
care which you do, but I think 1t muet be recognized that you
can't have your cake and eat 1t, too. If you are golng %o

have a definite rule supporting finallty of Jjudgments, you can'ty
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then at the eame time provide that there shall be re-enscted
or kept alive all the body of both definlte and indefinite law.
It is a difficult question, and I am not taking either side of
the question as such, tut I talnk you should bear in mind that
now what you are doing 1s making the thing pretty wide open.
Mayhe that is the best thing to do, but please have 1t in mind
that your question of finallity of Judgments is down pretty
emall.

JUDGE DONWORTH: We are not creating any new right
except by the first part, giving the right io meke g motlon
within one year. That, possibly, 1s a new kind of procedure,
but so far as the general actlon is concerned, which we say
doesn't 1limit the power of ithe court to entertaln the orlginai
action, we are not laying down the law in that provision but we
are leaving 1t to the body ot law to which you refer.

JUDGE CLARK: There 1s no question sbout that. That

is, we are adding a few new rights. That 1is, 60(b) is in one

sense an additional right. We are teking none away. In the
past, the control over judgments, as Mr. Moore's memorandum
shows, was pretty extensive. That was the rexsl glet of his
menorandum. So, we are accepting all that and adding Just a
little to it. 1In other words, we are not regularizing the law,
and perhape we shouldn't.

JUDGE DORIE: May I say Just one word there? I think

I probably was the most voclferous when thie thing came up
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| to in a book written long ago, when I was even more ignorant

before. Judge Donworth wasn't here. The big idea that I had
in my mind war to get rid, as I sald, of all these hideous
technicalities. I referred to that great book, Doble on Federal
Procedure, in which there are nine pases on bills of review.
You have the pure bill of review for error apparent on the
record. That had to be filed within the time limited to appeal
You have the impure bill of review for after dlscovered evi-
dence, on which there was absolutely no time 1imit whatever,
subject of course to the general equitable doctrine of laches.
There was the simple petition for rehearing, which you had to
file before the term was over. You couldn't file the bill of
review until the term had ended. My idea was Jjust to get rid

of all that infernal technical nonesense which I gave nine pages

than I am now,

It is one of those strange things, Senator, that
nobody can quite explain. I don't care how you phrase it, butb
we don't want anything like that which came up in that cace I

mentioned where the fellow wanted to argue the audits guerels

and go into the billg of review and bills in the nature of
a billl of review. I think that old equity pleading was per-
fectly hideous,

¥k, DODGE: You went to go beyond forms of procedure
and cut down the rights of the partles. If that is the inten-

tion, le*'s cay eo, and if 1t isn't, let's say that. Otherwise|
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not only the bar but alsc the courts are golng to be troubled
with this as it stands now. What is the effect of thie languag¢
upon the righte formerly enforceable under a bill of review?

We have dealt with the motion for new trial on the ground of
newly discovered evidence, and that should be taken care of,
but we haven't deslt with the other matters.

JUDGE CLARK: I don't like the term fyou", unless L1t
ig generic. Let me nput it thls way, that I certainly under-
stood the Committee wanted to do what you are saying. That is,

+*he Committee wanted to make a rule that the lawyers could read
and understand what they could do and what they couldn't do.
Maybe that ie impoesible and maybe, even if poesible, 1t should
not be done; but I think that wue the way you were heading be-
fore.

Take for example the suggestion that was made here
that we provide that the remedles accorded by these old writs
should still exist, although the proceedings would be differ-
ent. I should think, then, that your provisions as %o newly
discovered evidence would not be restrictive, I mean the new
provisions that we are going to add.

M3, DODGE: You can make an exception ae to that.

If we mean cut down the rights ot the parties, let's ray eo,
and if we don't mean to out mean to leave them enforceable by
an indevnendent action, let's ray that.

JUDGE CLARK: Cf cource, I don't object. I am not
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saying what you should do, but I do suggest that you can't have

1t both ways. It is elther one or the other, and at different

times we have headed in different directions.

PROFESSOR SUNDERLAND: I would like to see the rule
made clear that all of the righte you have to relief are those
given by this motion or by an original actién for relief from a
judgment, crder, or proceeding.

THE CHAIRMAN: That is the way the rule is intended
to be now, not this particular motion, but all the rights that
they are entitled to attack judgments for are prescribed in
these rules. There ls a number of them.

PROFESS0: SUNDERLAND: You might have 1t read this

way: "Motions under this rule supplant writs of coram nobis,

vobls,” and so on, "which are hereby abolished."

THE CHAIRMAYN: That ien't enough, because we have
other rules that grant certain methods of rellef that might
have been obtained by some of these procedures. We have a
great group of rules that allow you--

PROFESSOR SUNDERLAND [Interposing]: That 1s true.

THE CHAIRMAN: That is just another way of repeating

my clause that the writs of coram nobils, and so on, are hereby

abolirehed.
PROFZSEOR SUKDE LAND: There i1s a questlon there
whether 1t abolighes the form only, the procedure, or whether

1t ecarries with 1t tne abolition of the relief which might have
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been obtailned under those forme., I think it ought to be made
clear shat it abolishes any reiief that could be obtalined under
those forms, unless that rellef is authorized by these rules.
Phat is what I would like to see done. OCut that stuff all out
g0 we never have to go ack to 1t agaln.

JUDGE DOBIE: That is my ldes.

YHE CHAIRMAM: I didn't finleh my sentence. I étated
only half of it. I sald these writs are hereby abollished, and
then I was golng to add that these rules now prescribe the
procedure for such rights as are preserved or still exist, that
tormerly were granted by these various write and bille. I
haven't worded that right.

PROFPESCOR SUNDERLAND: I say, these forme are
abolished, and the rights to rellef are only those authorized
by these rules,

E. DODGE: That l1e the same ldea.

THE CHAIRMAN: That ic a better statement, as 1
understand it, and that narrowe you down to the one question.
You know what the motlons all are. The question 1is whether the
original action not being defined here--

JUDGE DONWRTH [Interposing]: Professor SBunderland's
suggestion go=s too far, I think. You say that we are abolish-
ing these epecizl proceedings, and nothing 1is to be permitted
except what 1s rpecified in these rules. I don't think that 1s

correct. I like the clause that I first read here. "This rule
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does not limit the power of the court to entertaln an original
action to relleve a party from & judgment, order, or proceed-
ing®.

PROFESSOR SUNDERLAND: That stays. That 1s all right

JUDGE DONWORTH: That is in the broadest posslible
terms. We don't speclry any ground. Your language would imply
that we are limiting the grounds on which the court may take
that action. I favor no 1limlt except the body ot law that al-
ready exlsts.

PROFESSOR SUNDERLAND: HNo. I would simply say that
no relief could be had from a judgment or proceeding except
relief authorized by these rulee, that we abollish these old
forme, and no relief can be had except rellef suthorized by
these rules. One of tiae things authorized by the rules 1is
whatever you can get from an original proceeding.

MR. DODGE; You are opening up the same old 4iffli-
culty.

PrOFESSOR SUNDEHLAND: That is true, but I don't see
how you can get away from an original proceeding. There 1s no

definition you can give to that. If we get away from all this

| anclllary stuff, kick that into the waste basket, and have

nothing but our own affirmative rules plus this one thing--the
original proceeding--I think that ie the best that can be done,
and that is pretty good, too.

MR. DODGE: Can you bring an original proceeding for




547

relief from & judgmer* where you ought %o have relief from it
on account of changed circumstances, come new event that has
happened that mekes the judrment really unenforceable or should
make 1t unenforceable?

PROFESSOR SUNDERLAND: I think that under our rules

any way we can draw them, we probably will have to retain a
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background of legal literature in regard to what can be done by

§§ an original proceeding. We prokably car't get away from that.
éé THE CHAIRIAYN: Under the exlsting law, I think you
dm can £o into the court that rendered the Judgment and ask for
i relief on the ground that the circumstances have changed and

the judgment ought to be abolirhed. Can we do that under these
rules? Ie there any procedure by motlon preecribed by our
rules that ollove vou to go into a court and say, "Here, this
Judgment wae all right when 1t wus rendered, but the circum-

5

stznces have ohanged now and 1t is inecultable to have the

THE MASTER REPORTING COMPAN
LAW STENOGRAPHY - CONVENTIONS. + GENERALREPORTING

injunction retained," and eo on, and get rellef from the court

which rendered 1t?

CHICAGO

JUDGE CLAZK: I 4idn't suppoee that ever came under

540 NO. MICHIGAN AVE.

this. I must say that Mr. Moore and I have debated that some-~

what. It seems to me, ae the Supreme Court has sald only re-

WASHINGTON

cently (tne majority said 1%, and the minority agreed; in
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connection with United States v. Hartford Empire (not Hazel

Atlas), that control over an injunction is always 1in the hand

- of an equity court, and I didn't supcose that wae ever a
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quection really of rellef against the judrment ae such. inat
is a new step in the proceeding in a continued remedy. It 1s
1ike szlimony. fhe court shongee it becuuse the sltuatlion of
the parties has changed. Thle may be a question of name, but
1t didn't se=m to me it was. Iew s have developed In the
case of a continuing remedy where the court alwaye has control,
I should think you would have 1t, no matter wihat we 4id to this

PHROFESSOR SUNDERLAND: There 1g continulng jurlsdic-
tion over those proceedinge.

JUDGE CLARK: Yee. It Aocsn't secm %o me that thls
rule has anything to do one way or another with that.

PHOFESSOR SUNDERLAND: It doesn't eeem to me that 1t
has.

JUDGE CLARK: 7That ic the general ground of cquity
Jurisdiction, Just as in the casre of dilvorce you have jurls-

diction over slimony. That is what they eald in United States

v, Hartford Empire, and they have suid 1t elsewhere, too.

~hey szld 1t there because of a 1little dispute between the ma-
jority and the minority. fThe minority cald that the rellef
granted in that case was not righ*, and all that. The majority
sald that you could alwaye adjiust it, that the dletrict court
could alwagye adjuet 1t

Mk, DODGE: Do you think we are sufficlently advised
ae to the righte of the partles under tnoee old proceesdlinge to

abolish them or cut tnem down to a great extent?
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PROIUAESEOR SUNDERLACD: We have taken Mr. Moore's

tremendoue memorandum, which I have gone through agaln, and
there ie practlcally nothing in there of any value that isn't
' based on these rules.

YR. DODGE: I think we ought to say something in the

rule sbout 1t one way or the other.

STANDARD BUILDING
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SENATOR PEFPER: Isn't Judge Donworth's suggestion a
wise one, Aif at the end of our abolition clause we were to in-

sert such words as "as forms of procedure"? It would read:

51 MADISON AVE.
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"yWrite of coram nobis, coram vobis, audits guerela,

and bills of review and bills in the nature of a blll of re-
view, are abolished as forms of procedure".

Then, Judge Donworth, would you read what you have
to follow that?

JUDGE DONWORTH: '"but this abolition shall not 1limit

the power of the court to grant relief 1n any original actlion

THE MASTER REPORTING COMPANY, Inc.
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or to entertaln and take appropriate action on any motion pro-
vided for in any of these rules.”

PROFESSOR SUNDERLAKD: That wouldn't go far enough

540 NO. MICHIGAN AVE .
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to suit me. I would go further than to abolish the procedure.
His suggestion abolishes the procedure. 1 would abolish the

procedure anéd the remedies which were obtained by that proce-
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dure---
ML, DODGE: The cubstantial right*ts. -
PROFESSOR SUNDERLAND: ---and substisute our rules
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for the remedies that were provided by those old writs,

Y%, DODGE: Substantial rights of the partles as
heretofore recognized.

PROFESSOR SUNDERLAND: If our »ules aren't as broad
as those rights, then we cut down the remedial rights to the
extent of the dlfference between them.

Y¥M%. DODGE: That 1s dangerous,.

JUDGE DONWORTH: The trouble with your suggestlion--

SENATOR PEPPIR [Interposing]: Mr. Sunderland, may I
inguire how you would determine whether those rights are or
are not cut down by our rules? We have a flat declaration here
that a court may entertain an original action to rellieve a par-
ty from a jJudgment. Elther that mesns that we are going to
wipe the slate clear of all precedents and start afresh to
build up a hupe body of Jurisprudence as to what relief can be
given in that action, or 1t means that in that form of actlon
the court may draw on the experlence of the past %o the extent
that it thinks approprilate, notwithstanding the abolition of
these writs as forme of procedure. It seems to me that the
latter is the intelligent way to proceed.

PROFESSOR SUNDERLAND: That Jjust keeps all tnils body
of 1literature which ¥r. Yoore has collected in that terrible
me~orandum of hies as live stuft. I think that ought to be dead
stuff,

2. DODGE: You are extingulshing rights as well as
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changing procedure.

PHOrESSOR SUNDERLAND: Slightly, I think that would
be true.

Mx, DODGE: I don't think we should do that, as
presently advised.

PROFESSOR SUNDERLAND: Probavly it isn't nearly as
serious & cut-down of right as for us to cut 10 daye off a
period, for exsmple.

THE CHAIRMAN: I asked the staff to make that memo-
randum. I thought the way to handle this thing was to find out
precisely what kinds of relief should be granted by all these
old procedures and then to make provision in our rules, elther
by motion or independent suit, for the same sort of rellef, and
then say that the writs, an? so on, are all abolished as forms
of procedure and that tie rellief heretofore granted, or such
of 1t as we want to preserve, 1s to be had under a motlon or an
independent sult under these rules. They got out the memoran-
dum, and it is eupposed to liet all the different things you
can do under these old procedures. While it 1s a little vague,
as they say, around the edges, that lsn't the fault of the
Reporter. It 1s just the law that ls vague.

I thirk, as Sunderland says, the truth is, 1if you
read through that meorandum as I have done two or three tlmes,
you have great difficulty in finding any kinds of rellef that

you co1ld get unier any one of these old procedures that we




THE MASTER REPORTING COMPANY, INc.

STANDARD BUILDING
CLEVELAND

LAW STENQGRAPHY - CONVENTIONS - GENERAL REPORTING 51 MADISON AVE,
NEwW YORK

540 No. MICHIGAN AVE.
CHICAGO

NATIONAL PRESS BLDG.
WASHINGTON

552

haven't in one form or another prescribed in these rules. We
have placed some time limits that may not fit. For instance,
the Bill of revliew for newly discovered evidence, as I under-
stand 1t from your sta“ement, night be brought five or fen
yeare after,

JUUE DORIE: o limit whavtever.

LHE CHATINMAN:  And we have placed a 1limlt of one year
on it. So, we have made that difference. We have affected the
right not by abolishirg 1it, btut by placling a time 1limit on 1i%.
We have done that all through these rules. Ulme limits are
procedure.

SENATOR PEFPER: Mr. Chairman, when this jurisdictlon
to en‘ertain bille of revisw grew up, 1t was part of the syctem
by whi-zh on the equlty side of the court rellief was glven
againet the rigore of the common law side. The motion for a
new trial, which has to be made within a limited time, very
short, wase found in experlence not to be adequate to deal with
the cases that Justlice required the court to deal with. The
bill of review wae an equitable device to get away fron the
rigors and the llmitatlions on the :motion ior a new trial. We
don't deal with that situation adequately merely by repeating
provisione for a new trial, no matter how liberal our limita-
tions of time are, because whatever they are, they stop far
short of the casee whlch are bound to occur where justlice ve-

quiree romething to te done after the new trisl motlon has
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ceased to be avallable. That is the original actlon, I assume,
and all I am pleading for ir that when we provide for the
original action, which is clearly the thing that we ought to do
and it is finally stated in thie draft, we should not superadd
language which excludes from conslderation in the original
action the very class of things which make the original actlon
desirable. That i1s all I am contending for.

THE CHAIRMAY: Let me ask this.On a bill of review,
when your request was to get a new hearing for newly discovered
evidence, when there was no time limit on the application and
you went into court on a ©ill of review and showed that you had
thils evidence and that justice reguired that you have a new
trial, did the court simply, in the same case in which the blll
of review Wwas a sort of ancillary proceeding, make an order
setting aslde the Judgment and granting new trial? Is that
what they &1d°7?

SENATOR PEPPER: It depended on what the nature of
the case was. If the judgment in the former proceeding had beer
a judgment impending a lien upon land or treeing land of a
llen or entering a Judgment in ejectment, and subsequently, long
after you could move for a new trial, 1t developed that there
had teen fraud or that a legal doctrine that was current when
the case was decldec had sulsequently been declared to be
otherwise by the court of last resort, or if fraud had been

discovered, you could flle a till, and the relief would be
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according to the circumstances. It might be a money Judgment;
1t might be restitution; it might be the striking off of the
lien which the former judgment had imposed; or 1t mlght be
decreeing a molding of the Judgment under which a new person
would be put in possession of the land. All those things were

poesible, and they happened again and agaln and again. I have
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known of a great many bille of review in my own experlence,
snd I have read a great many of the declslons in Pennsylvanla,

where the practice is common.
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Ae I say, I entirely arree that the anclent procedure
of learning incident to these things chould be abolished. I
believe the original action is the sensible way to grant the
relief. All I want to be sure of is that the rights that Judge
Donworth is preserving are preserved 1n order that we may have
recourse to that wealth of experience of the past.

JUDGE DONWORTH: I should like to supplement that by

THE MASTER REPORTING COMPANY, Inc.
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thie brief remark. One of the remedies that can be obtained in
an original action is an injunction, a declaration that the

Jjudgment attacked is fraudulent and void as to the plaintiff
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and enjoining the other party from resorting to that Judgnment.
le have nothing at all in these rules about an injunction

against a fraudulent judgment, and the only allusion to it 1ie
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that we vrovide for an original action. We glve the court

tre right to grant any rellef that the circumstances of the

case requlre.
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JUDGE CLARK: Certainly the gentlemen who have spoken
don't want to 1limit thig too much, and I should think that
maybe all we could do is what we sugrested here originally,

that only ancillary proceedinge by coram nobis and coram vobis

are to be abolished, and allow the pener~l actions as the
general scope.
SENATOR PEPPER: That lsn't what I meant. I would be

totally in favor of abolishing all these coram nobisg'e and

audita querela's and billse of review and everythlng, and of

substituting the original action Jjuet as provided for here,
provided that the abolition 1ls of those methods of procedure,
leaving the power of the court to glve such relief as 1t may
deem appropriate under the procedural methods laid down by
these rules. That 1s all.

THE CHAIRMAN: Of course, I can see one situation
that you haven't done that in. One of the important purposes
of the bill of review is to get relief on the ground of newly
discovered evidence, I agked you whether under a bill of re-
view the court granted a new trial on that ground.

SENATOR PEPPER: It might.

THE CHAIRMAYN: Ie 1t to be allowed to do that without
time 1limit, depending upon the circumetances?

SENATOA PEPPER: We happen tn have a five-year limit
in Pennsylvania, but in some Jjurledictione--I think Judge Doble

referred %to Virginia, wnere it wuzs rubject only to the equitablg
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rule ot laches.

JUDGE DOBIx: “that is the only limitation. If
atarted with Lord Bacon's ordinance, and it has come down to
us. Of course, you can have & state statute, but the old
equitable bill of review had nothing except laches.

THE CHAIZMAN: We heve one year, Of course, that is
a one-year limitation on a motlon, and not a one~year limlta-
tion on an independent sulit where you have to get new service
and start over again. So, I have assumed that our motlions were
1limits not on the right or the ultimate remedy, but limlts on
getting 1t by a certaln kind of procedure, a motion instead of
an independent lawsult. I had the vague 1ldea in my head that
when we left the independent action, the orlginal actlion, or
whatever you call it, all tae grounds for relief that could
heretofore be availed of in an independent actlon were pre-
served as heretofore.

SENATOR PEPPER: How would 1t do to teet the sense
of the Comalttee, 1f Judge Donworth would move what seemed to
me to be a very clear statement of what I myself lneffectively
attempted to formulate? Would you be willing to do that, Judge
Donworth?

JUDGE DOuWOrsiH: Yes, at your esuggestion. Following
the suggestion you made in the course of the argument, I put
in "as methods of procedure”.

“Ll!l e herh o) e - . “r ..
SENATCR FEPPZ:Y:  Yeg,
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' the abolition extend beyond the limits of procedure. I don't

JUDGE DONWORTH: S0, the fingl sentence, as I propose
1t with the amendment suggested by Senator Pepper, 1s this:

"Writs of coram nobls, coram vobis, audita querela,

and bille of review and bllls in the nature of a blll of re-
view, are abolished as methods of procedure, but this abolition
ghall not limit the power of the court to grant rellef in any
original action or to entertain and take approprlate actlon on
any motion provided for in any of these rules,”

SENATOR PEPPER: He offers that motion, and I second
it, to test the sense ot the Committee. I think we could talk
about 1t almoet indefinitely, because evidently 1t 1ls a ques-
tion of original apprehenslon.

JUDGE DOBIE: I don't like the phrase, "as methods of
procedure", because I think that stlll keeps up a lot of that
antique learning, bat I make no polat of 1t.

JUDGE DONWOWxH: That wae Senator Pepper's suggestlon,
and I adopted 1t.

SENATOR PZPPER: I wanted to bring out 1n strong re-
lief the issue between the view expressed by Professor Sunder-
land and the view that I have been favoring, namely, that this
abolition was the kind of akolition which was approprlately in

rules of procedure and that it wouldn't be appropriate to make

think we have any right here to adopt rules which will make

unavallable substantive righte which heretofore have been
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supposed to exlst.

LHE CHAIRMAN: That interests me, becauce I wrote a
letter to the Reporter after our last meeting and protested
against the form of Rule 6C(b) on the ground that 1t purported
on ite face to define the rights, and I sald that the method
of approach ought to be that if you are applying for certaln
relief on certain grounds, your procedure shall be by motlon.
Thet is a very different thing from saying that you may set it
aeilde on the ground of fraud. I asked him to recast the whole
rule and approach it from the other point of view, as a pro-
cedurel matter.

SENATOR PEPPZR: He has done that.

JUDGE CLARK: No, I didn't do that. I didn't do that
because, again I think I am entitled to say, the vlew of the
Committee was the other way then. You are perfectly entitled
to change your view,

PROFESSOR CHERAY: It ic within the term!

JUDGE CLARK: I get strange chlldren wished upon me.

mHE CHAIRMAN: I didn't ask him to change 1t in the
face of the action of this Commit-ee. I asked him that he be
kind enough to draw a supplemental draft of 80{b) that approachsg
the thing from my point of view, to let you look at 1t as com-
pared to the one that we have here.

SENATOE PEPFER: I would te in favor of what the

Reporter hae brought in 1f the amendment of Judge Donworth

d
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could be accepted in lieu of lines 15, 16, and 17,

THE CHAIRMAN: Would you be willing, before we make
a final declslon on that amendment, to huve 1t copled overnight
and to take 1t up the first thing in the morning. Let's look
at the exact wording of 1%,

SENATOR PEPPEK: Surely.

THE CHAIRMAN: We are down to the last gasp here, and
there won't be any changes now.

SENATOR FEPPER: I don't mean to be exlgent or in-
sistent. 11 I want to do is to get the issue clear and then
have the Committee vote on it. That ie all, I think that
Judge Donworth'e cstatement doee clarify the lssue,

MR, DODGE: I object to cutting down the substantial
rights of the parties, at least without a detalled knowledge of
what those rights are that we are losing.

SENATOR PEPPER: Anyway, I don't think that we have
the power to cut down the rights.

THE CHAIRMAN: We tried by thils memorandum to get a
liet of all the rights.

¥R, DCDGE: I know 1t.

THE CHAIRMAN: We have enough paper there to cover 1t.
If -there i1s no objection, we will adjourn until nine-thirty.

[The meeting adjourned at 6:00 p.m.]




