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TUESDAY MOBNING SESSIOR
April 4, 19bk

The meeting reconvened at 9:30 ag.m., Judge CGharles E.

Clark, Acting Chailrman, presidiag,

| THE ACTING CHAIRMAN: dentlemen, there have baea'
dlstributed this morning gopies ©f thies memorandum, %Recent
Deeisions on the Pederal Bules." fThat is mainly for informa-
tion, so that yaﬁ ean keep up with the hottest reporits from the
Gourt. If you find food for thought in any of the cases, th&ﬁ
will be flne. I do suggest, hawév&f, that you may want %
leok at the résuméd of the Supreme Court declision a week age on
the summary judgment.. That ls down under Hule 56, the Sartor
eésa; which I should think had some troublesome aspecis.

I think our understanding was that we would turn
momentarily this morning to the eminentidomaln rule, the cen-
demnation rule. If there is ne abjea$ian; we will now take
that up. Mr. Hammond, will you present-it?

MR, HAMMORD: Yes, siv.

THE ACTING CHAIRMAN: I guess you had better tell us
first what we should have before us.

MR, HAMMOND: You want a copy of the Cotober 26 darafs
that was sent out with the mét@rial, and then the 1ist of

amendments that went with 1t. ‘'There was a letter, dated

January 13, slgned by He. Tolmnan.

Dt AN ﬁQﬁ&ﬁH: Commit tee aamments'undér date ot
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February 17, tos.

MR, HAMMOND: Yes. The letter of transmittal was
dated February 25,

MA, LEMANN: Have you an extrs topy of the January
13 communication, ¥Mr, Homnond? |

R, HAMMCHD: I wlll ge® you a eopy. BShall we go
ahead? _ | |

THE ACTING CHAIRMAN: Yes, I should think we might
Zo ahead. |

FH, HAMMOND: As Judges ?@51@ gald yeaterday, we have
reslly reached an agreement with the Lands Division as to
every thing ax@aﬁ%’%h&“ﬂiémigsal ef acilon rule or paragraph.
I think thet the way to take the thing up le o put your sony
of the Qoltober 26 draft in Tront of you, and also the list of
amendmnents, and we epn tske up the amendments one by one.
Yo you sll have that? _ |

BIE ACTING CHAIRMAM: Why don't we do this, Mr,
Hamm@n@? Tou ge down through the smendments snd state wh&t ,
yon wiah Do we need to take up sach eng, unlass there is

ebjection? I should think ihat we ¢ould consider that, unless

‘some meuwber of the Sﬂmmitﬁae.raiges objlection, we accent it,

They have Deen studied, and I sghouls think mhag Bra more oF

less f@?malQ without stopping for &5 wie e& each one of thea.
MR. HAMMOMD: Yes. I will read what the amendments

are. Shall I do that?
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THE ACTING CHAIRMAN: Present 1%t any way that will be
clear. , |

MR, HAMMOND! ALl right. A4mendment Ho. 1 is Juszt a
very minor matter of form, and 1% is in line 11. It is to
begln a new paragraph with that sentence in line 11, 1f there
lg ne objection ¢ that, The reason fbr making itha new pargs.
graph is Just that the first sentence deals with the title of
the attion, and the other deals with the body of the complaint.

HR. DODGE: 4re these amendmente which your committee
&nd.the Department of Justice have agraﬁﬁ to?

HR., HANMOND: A1l exzcept the one on dismissal of
action, and then there are théﬁa nhew smendments suggested by
the Lands Division whioh have never been considered by this
Committee, znd they are Department of Justice amendmenis &,

B, ang G,

HER, DORGE: I would suggest, iffyﬁu,are all agreed,
that those that are mere mabtters of form be not adverted o
at &11;?“ _ ,

HR, HANMOHD: ALl right, sir. You meaﬁ you want me
to 3kip thosze?

¥R, DODGE: I should think so. Btate only those that
are of substance. -

THE ACTING CHAIRHAN: I guess you will haw % use
your Judgment and sj&ﬁ& those thét you think arse impﬁrﬁant for
us to fhink abﬂuﬁ, I should think most of thess are.
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. MR. HAMMOND: ALl right.
fmendment Ho. 2 avese out of the desire of the
Committiee o have the aamplaiﬁt state the euthority for the

taking and the yublie-usas for which the property ie sought to

be taken, and that sentence in Amendment No. 2 includes those

two things,

Qhall i gﬁ on to the next one? If anyhaéy Wwanty to
gay anything, Just interrupt me, or I shall go right ashesd.

Amendment No. 3 will go on page 2 of the 10/26/43
draf't and inserts the same provisions regarding o statement
in the notice of the authority for taking, the public usse for
which the property is sought to be. taken.

fmendnent No. 4 is purely formal, and 5 and 6 are
the same. .

Amendment No. ¥ is, after the word *attorney"” in
line 46 of the 10/26/43 draft, insert the words ", in lieu of
the service pﬁea@ribaé by Bule 4,4, I% wasn't clear from the
eriginai“draft whether that was to be included in the service
pregcrlb@ﬁ by Bule % or whether it was to be additional. Wy

reeeli@etian is that the Comunittee wasn't conterned about that

S at all. They gﬁat wanted to know what the Lands Divislon wanted

on 1%, .
Amendment ¥o. & is Tormal, and 9 is formal.
Amendment No. 10 is thé insertion of a new subpara-

graph under subdivisien (0){(3). That came up by a siatement
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Judge Donworth made at the last meeting. He thought that the
rule provided that, if you éldn't get servies wpon a pé?ﬁﬂﬁ
whose name and address were known, theré would be & service %o

"Unknown Owners," but I 4idn't think that was clear from a

'reading of the two rules together, the two subparagra@ha, {i1)

and {1v). Thie Just makes it clear %that, even if you know

~ the name and address of the defendant, if‘yau gannet get sar-

viee that way, then there will bs a publication of service to
*Unknown Cwners.® The Lands Divieion had no ghjection to thai.
Of course, if there slready has been serviee to "Unknown
Owners," there is no use in starting a new service to them,
hmendment No. 11, 1lime 78, After the word "plalntifp”

insert the words "which shall slso show the method of service
upon each defendant®. ‘'Then, Amendment Ne. 12, in line 79,
after the word "shall® insert the words "suffice to Justify
the method of service upen each defendant and shsll have like
foree and affé@t as the retwrn of the marshal,¥

 DEAN HORGAN: That is what I have objection to. It
seens to me that iz going beyond the limit to szay that the
eertificate of the attorney shall suffice to Justify the .
method of service because he didn't get an order of the court
in a place where he was suppesed to ha#e an order of the eourt.
It would eure ﬁ&e thing if he Just "eertified,” but I can't go |
that fav. | |

?RGFEESQR CHERRY: I think we were all opposed %o it
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wher that gamne up.

DEAN MORGAN: BefPore, I ebjlected Yo the altfornsy's
egrtificate being the squivalent @f'a marsh&l*§ return, but I
wag overralsd on that. This gowes even a step farther ithan
that, and it szems to me that goss beyond the verge.

MK, LEMAGN: What was the argument? To expodlie the
procesding ané e obviate any objection o ihe service? loes
the Department of Justice suggast thig?

S ER, HABMOND: I think that this wse originally waﬁke&
eut before the last neeting, and thess partlioular words were
used in a ﬁfiﬂf drafs, .

DEAN HORGAN! Ok, o, bhey weren't. used there, ¥r.
Hammond, because the drafi we had last time, as I remenber i%;
merely made the return of the aeﬁtifiaate tas egquivalent of
the retura of the marshal. That is all.

M, LEMANH: That is there now,

DEM HORGAN: The return of the marshal wouldn't do
thig; 1% wouldn't suffice 1o 3ﬁstify the netindg of service at
all.

PROFESSOR CHERRY: ﬁé. Tnis is something new.

M, LEMAHE: I wonder why there Lls a necessity for
tnle, beeause that is a Jjudlelal funetion, resily, ien't itd

DEAR MORGAN: Absgolutely.

ﬁﬂ.'bﬁﬁﬁﬁﬁz Thare.is-na other method of service upon

each defendant. Correcty
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MR, DOREE: "Buffice te jJustify® means conclusive
of service, |

| DEAN HORGAN: Absgolutely,

-%ﬂ. LEMANN: Buppese one of the defendants wants to
¢lgim that he wﬁan‘% unknown, that he wag there and eould have
been served, and that he never heard of the case. "It is
ridiculous to say I was unknown and % publish a notice.!

In the draft I read, 1f I saw the latest one, this is to e
publisghed only twice, isn'y 1t? The notice of publicatlon
ia only Yo be for twe weeks, two lssues.

| MR. HAMMOND: Yes, sir. ,

HA, LEM&%N:Q It geems very litile, accordlng to what
I am accustomed %o, to have 3aat;ﬁwa neﬁspapeﬁsg because you
might s&siiy migs two.

¥R, DODEEY Would the Government object 1f we strusk
theee words. out?

. MR, HAMMOND: I don't know that they would, no,
sericusly. If you reezll, at fha last meeting we had a 1ot of
diﬁdussian about whether there should bs an order of court.
Hr. Hitchell suguested to them that they ought to have an
order of court in advance, before they could publich agsingt
unknown owners. The representatives of the Lands Divislon were
up here, Hr, hemgnn, and they stated the ressons that they
dlén't want that. YThey seemed fo convinoe the Commitites tha 't

it would be too ﬁuréﬁns@ms and Wwoublesome 10 go to the courd
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First t get an order for a publlicaitlon againsd unknown owaers.

HE, DGE:  That hes nothing %o 4o wiih this par-
ticular point, has 10

ﬁ&ﬁﬁ MORGAR: Ho.

THE ACTING CHAIRMAN: I had stepped out. HMay I ask
what are the particular words?

JUBQE DOBIE: Whal you ebject o, as I understand 1%,
Eddie, is that you don't want the plaintiff's atterney to Ea
i# an impartial role and have his certifieafte conclusive. .

DEAN MORGAN: wWhen you gay that hig certificate shall

suffice to justify the method of service upen sach &efendant,

1% iz jJust teo much -for my stomach.

JUDGE DOBIE: In other words, you have the counsal
for the UYnitsd States certifying and siating ecertain thlngs,
and thad la yractiﬁa&l& the séme as the marshel's return.
Isntt that 180 | _ _

| DEAN MORGAN: It is more than that. The marshal's
raturnhnevar Justifies the method of service. .
k PROVESSOR SUNDERLAND: It just says what he has dons.

DEAN MORGAN: It Just tells what he has done.

MR, LEMANN: A% wmoest, 1t would be a pregunptlion thait
witat he did was right, and 1% would be aﬁly a presumption. |

- THE ACTING CHAIRMANW: Eﬁa-mrigin&l appears in this
draft of November, They thought 1% quite important, and we had

gnite & disaua@ien about that before.
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LBEAN MORGAN: As te the effeet of the mershalts re-
turn. We had that.

MR, HAMMORD! But MNr. &@Pg&n ia net @bj@etiﬁg te that
now. He is ab.ieatmg 0 the insar‘aien before that of the words
"suffice to Justify the method of geprviget,

THE ACTING CHATRMAN: I don't gulte recall the back-
ground of ﬁhis'partxamlavly.

DEAN MORGAN: This wasn't discussed.

THE 207ING ﬁﬁaxﬁﬁﬂﬁ:.'That is true. We haven't had it
before. But I am not quite sure-- ‘ |

DEAR MORGaN (intarmasing) You were in the ﬁehmittae,
Charles. I forget. '

| ¥R, HAMMOHD: It was in a prlor draflt, snd thers was
gome dizvussion of those words at the last meeting. You recsll
that, ¥r. Sunderland, do you? |

FPROFESSOR SUNDERLAND: I don't Pecall that.

DEAN MORGAN: Ne. I am sure there wasn't,

w HR. DODGE: I den't ?aaa&l that we disoussed that.

MR, LEMANN: You move to strike it c;ut:_,. Wr. Horgan?

DEAY MORGAN: I move npi to adopt that amendment.

FROFESSOR OHERRY: It is a propossd amendment.

HR. LEMANN: I second ‘the motion.

THE SCTING CHAIRMAN: Is there any disenasion?

DEAN MORGAN: I gave you my ho tion, Cherles, in the

copy thait I sent yaﬁ, at your regquest.
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HY ACTING OHAIRMAR: Yes.
MR, HAMMOHD: I tell you what I will do. I will lsok

up the transeript semetime on that from the last meeting, bwt

you can take it out now, if you went %o, and just not adﬂpt it.

IT I Tind snything il thers that would shed any further lighte-

HR. LEMANE (Interpoeing): It is strange that Major
Tolman &ién*tlﬁisﬂuﬁs';ﬁ. In his memorandum he sayst PHany
of those proposals have zlready been app?dvgﬁ by the Committes
at its last sesslen. Others are matters of form and sivie aﬁ&
requlire no disousgion. This commméication will net desl with
proposals of elther of thoss categories.® He sseumes,
apparently, that this.is within one of those categorles. I
hérdly think I would ¢all that form or style.

LDEAN MORGMAN: ‘That iz substantive,

JUDGE DOBIE: There are auple methods of service. If
we strike thls out, 1t wouldn't hamstring the Government,

_ UEAN MORGAN: Po.
mn'&ﬁﬁﬁﬁ DOBIE: In other words, this is going far

beyéﬁd anything we have ever done, isn't 1%, as Mr. Morgan séys?

THE ACTING CHAIRMAN: I have an idea that probably
1t 1z more innocecent than we are toinking, but 1%t is trus that
the words do sound pretty pretentious. I wonder if the
Pepartment doesn't have soume different iﬁéa, that'thié s just
golng to take the plece of the order of publieation, so to speak.
I don't believe they intend 1%, but I emn't say from backeground
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Just what they 4id intend %o aceomplish. It is trus, the
words standing all aleons could be gtretehied pretiy far. I
ean't quite visualize. I gup?@s& 1% 1s that the certificate
of the aﬁﬁgrﬁay,sh&ll be in effect preoof of complisnce with the
erder of publication, and I doubt that 1t would be much mere
than that, :

DEAN MORGAN: You don't have an order of publicatlon.

PROFESSOR CHERRY: You don't have an order at all.

THY ACTING GHAIRMAN: XYou van have.

DEAN MORGAN: Oh, yes, you cGan have. I noticed that
one placs. |

JUDGE DOBIE; You want to sirike out lises 77-~

DEAN HORGAR {Interposing): I want to move that the
propoged amendment in line 79_b&¥n&t—&dﬂptﬁﬁ.

JUDGE DOBIE: You are willing to leave 77 and 78 in?

DEAN HMORGAN: Oh, yes; that is all right.

JUDGE DOBIE: It ie all right to prove 1% by cer-
tificate; 1t is precf, but you don't want 1t to have the effect
of éha marshal's return,

WA, DODGE: You don't want 1t to have more than the
effect of the marshal's return., We want to lesve it with the
samg offect as a marshal's return, and not to be conclusive of
proper -sarviee; ,

DEAN ORGAN: OFf the method of service. Do you get
the poin% th&re,sJu&ge? They are proposing to put in after

e
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¥ahall® in.liﬂe 79 the words "suffics 1o JusBify the meitbod
of servise wpoen gach defendant and shall®.

JUDGE DOBIE:r No, I 4idn'i have those words.

DEAN MORGAH: Tast is what I don't want,

THE ACTING CHAIRMAN: OFf course, in one senge 1% aay
mean nothing more than what is in (3), whioh gives a good desl
of choloe, and {il) says "At hils eleotien®, This is & Rind of
endorsement of what he has elected, z'aappaﬂe.'

MH. HAMMOND: I think that was 13

DEAN HORGAN: I you have it in already, you don't
need this, . | '

PROFESBOH CHERRBY

¢ This would go way beyond mailing
to his agaress, (

THE ACTING CHAIRMAN: I think we might strike it @ut,
subject W whalever yeou may find.

Hi. HAMMOND:T ALl right,

?ﬁﬁ-ﬁﬁfzﬁﬁéﬁﬁﬁiﬁﬁﬁﬁi I don't really think they neesd
i%. ﬁf"%euwaa, 1% is a kind of threatening thlag, you see. I
don'% think they probably intend to carry it &s far as the
Words migh% Justiy, i you ean Look it up and see if you find
anythzng later,

T A11 those in favor of the mﬁtian.ﬁill say Yaye";
those oppesed. The "ayes® have 1%, and that particular saend-
ment, Auendmend Ho. 12; iine ?9,.ig noet approved.

PRO¥ ?33&& SUNDERLAKND: There 1s another alight point
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there. I notige they use the term "official retura® in lines

76 and 77 for the statement of the service made by one
spuclally appointed by the court., He is fot an official, and
in lea % we expresely state that in that case 1% will be an
affia&vxt, not a return., In other werds, we are not aﬁiﬁkigg
to our definition of what we mesn by a retwrn, I don't think
1%t can be & return when 1% ig made by & person gpescially
appeinted, who iz not an offisigl.

DEAN MORGAN: ‘"one speclally appointed by the sourt®,

PROFESSOR OUNDERLAND: He can't make 5 retupn. He
has to make an affidavit. We provide in our Rule 4 that the
ene speclally appointed shall make an affidavit,

DEAN HMORGAN: I gsee. That is right.

PROFEZEOR SUNDERLAND: .We are Just using the wrong
word here, that is gll,

JUDGE DOBIE: Would you say oy reﬁﬁﬁn or by affi-
davithe | |

PROFESSOR SUNLERLAND: Yes.

JUDGE DOBIE: It 4s an official return when you ﬁ&v&
it by %h@ marshal or the deputy, but it is an affidavit when
it is by a person specially deslgnated.

PROFESS0R SUNDERLAND: Yes.

THE ACTING CHAIRMAN: Do you want %o put that. in the
Torm of a definite suggestion?

PR@FE&S@% SUNDERLAND: I $hink 4t would be clear
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enough i we sald "shall be proved by oftleiasl return or
affidavit.?

DEAN MORGAN: You mowve to insert that in llne 777

PROFESEOR SUKDERLAND:  Yes. —

DEAR MORGaMN: I second the mogion.

THE ACTING CEAIRMAN: What do you gay to that, ¥r.
Hammond?

HR. HAHMOND: I was Just looking back to the other
rule, our oun ruie.

PROFESSOR SUNDERLAND: Rule Wg) provides: MIf
servies is made by a person other than a United Ctates marshal
er his deputly, he chall meke affidavii thereof.®

MA. BaMMOWDt Yes, I see. What do you want % in-

DEAN MORGAN: Just Yor affidavit® after "return’,
MR, HAMNOND: I see,
?RQ?E%%GE SUNDERLARD: My, Hoore suggssts "ghall be
préve&f“aﬁ provided in Rule U4(g).? How about that?
(_ . PROFE.O20R CHEARY: That would be better, becauss
"return or affidavit® is a 1ittle swkward.
FPROFESAOR SUHDERLAND: It 1s s 1ittle Dit awhward.
PROFESSOR CHERRY: It isn't meant to be an alterana-
tive, 1% is @ﬁa return,
PROFESSOR SUNDERLAND: I suggest the werding: "shall
be proved as préyidaﬁ in Rule 4{g).®
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JUDGE DOBIE: Subgtitute that for '"by his offieisl

PROFESZOR SUNDERLAND! Yea.

THE ACTING CHAIRMAN: Any Giscussion? All those in

favor will pay "aye"; those oppesed. So voted., {Carried)

MR, mﬁﬁﬁﬁm Shall be proved as provided in?
JUDGE DOBIE: BRule B{g).

DEAN MORGAN: or {4).

THE ACTING GHAIRMAN: Thaf is in lines 76 snd 77 of

the CGeteber 26 draft.

LEAN MORGAN: Right. |

M, HAMMOND: O©OFf ocouvse, Y{g) doesn't say--
DEAN MORGAN (Interpoaimgl)t Bule Ma), isn't 18?2
PROFESSOR HOORE:  (g).

DEAN MORGMM: Is it (g2

HR. LEMANN: Yes,

PROFESSOR SUNDERLAND: As a matter of fact, (g)

tan't very complete,

PROFESEOR MOORE: It ought fte be made complete.
PROFESSOR SUNDERLAND: Yes.

DESH HORGAN: Yes,

PROFUSSOR SUNDERLAND: It is Just en implication. It

@doesn't say in terms that the marshal shall make the returs, .

but it implies 1%.
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THE ACTING CHAIRHAN: Is there anything more on that?
JUDGE DOBIE: I think that wlll take sare of it.

That won't glve any trouble.
PROFESBOR ﬁﬂﬁ-mm&}: It hasn't given any trouble

" herstofore.

THE ACTING CHAIRMAN: ALY right, let's go ahead, then.

MR, HAMMOND: 'The nex%t one ig¢ Department of Justiecs
Anendment A. Thils 1s 2 new amendment of thelrs in line'93.
They want to change the words "final Judgment' to "compensation
is determlined and pald”, so that the sentence will read: "The
plaintif? may as a matter of course and without orger of court
anend ths-ﬁémpla&nt a% any time before compensation isg
determined and pald.® |

JUDGE IOBIE: In other words, they can amend under
this alfter the eemﬁensatiea is determlined, but before it is
paid.

DEAN MORGAN: Just what is the purpose of that, Mr,
Hammond? _ g |

- MR, HAMMOND: They say--there 18 an exhibit to this,

Exhibit A, you see, attached to the list of amendments.

DEAN HMORGAN: I know. They don't like the teram
"final Judgment.? -Ij grant that., But I want to know why ’Eéia;r

want 1o amend as of course alter ocompeasation has once been

deterninsd, wiﬁkmut‘aﬁy order af'eaurt or gnything of thai sort.

They might amend the deseriptien by cutting out one plece and




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave,

National Press Bldg.

Cleveland

New York

Law Stenpgraphy @ {onventions © General Reporting

Chicago

Washington

293

thereby effsct a dismissal.
THE ACTING GHAIRMAN: Accerding to thelr memorandum,
it iz & 1i%ttle cifferent frem that. They say that i% has

 been held in my Clreuld, as well ae others, that an appesl

lies from the Judgment of taking, not from the fixing of
monay but just from the formal Judgment of taking.

DEAN MORGAN: That is right.

THE ACTING CHAIRMAN: Actually, that is one of the
earilisast of the ateps. 1I% comes very goon. As a matter of
fact, I think very often 1t locks a; though 1t wers a matier
of form. I don't suppose it is, but I mean as a practical mat-
ter, | '

DEAN MORGAN: It i1s under our present procedure; it
is Juet a matier of form now, isn't 147

A, LEMANH: I sm g2 1ittle confussd as to how they
€o this thing., I got the impression, reading this memorsndum
of the DPepariment, that after compensation is fixed, i? the
Government doesn®t 1ike 4%, théy ean say, e don't want.%he
prﬂ?@rtyg It is teo much money. The Jury has hreught.ia an .
srxcess valuation, and to hell with it. ¥e don't want it.®

DEAN HMORGAN: That is right.

HA. LEMANR: That is what they mean, that until it
is pald, even after it has been fived, the thing isa't finiched.
la that right, Mr. Hasmond? ©On the other hand, we talk about

a dealaﬁation ofi faking that may coms even before the
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compensation is fiwed. When that ig done, they are i@r&v@aably
commitied to take 1%t. Is that rTight? |
THE ACTING CHAIRMAN: That 1s correct, yes.
MR, LEMANN: They %take & ehanes, then, on what the
Jury does vote. They say, "We have %o have the properiy. We
abselutely have to have the property.” %hey go in and get &
Judgment of takKing, and tﬁay”%&k% 1% before they pay for it,
before 1t 1s even determined how much they are %o pay for i,
but they have to have 1% for some paramount purpese and need,
s0 they enter this Jjudgment of toking,
A I analyzing this right? Is that the way it goes?
SENATOR LOPTIN: Yes, that is quite right. They have
done that all over the State of Florida,
HE. LEMANN: Then after they have done that, Seott,

they can't recede,

ﬁﬁﬁ&?ﬁﬁ LOFIIN: ‘There are some right nice guestions
iﬁmalvea 28 o how far they can recede after they go to triasl
all on ﬁh@ gusstion of compesnssation,

MR, LEMANN: Afger they take a Judgment of ﬁaklng,
they @an't recede, ¢an they?

SENATOR LOFTIN: They might not recede. They wight
take 1% up at 2 certain time, They ususlly take it either
outright or by %he‘yaa?. ‘ .

HR. LEMANN:  For the uée'mf i%; put whatever they say
they are taking 1§_th&t Judgment, they are bound %o take.
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| éﬂm‘m& LOFTIN: A% least they have fo pay for 1%
as long as they keep it.
MR, LEMANN: Yes. o
DEAN MORGAN: But supposs they don't wani{ %o kesp 1%,
suppese they back out.
JUDGE DOBIE: I understand that is the later one.
DEAN MORGAN: That ig the later one.
JUDGE DOBIE: The Government want the right %o go in
and take it and do everything they want. They say, "We think
this 15 a $50,000 pisce of property; end if the Jury doesn't

agree with them and says, "Ho, you have to pay $75,000," the

Governmeat wants the right, after putting the owner to all
that expense, to end the twrlal, to go lan and dismies,
PROFESSOR CHERRY: They wouldan't need to dismisg i¥
they esn do this. They could smend it down to dismlss the
things that cause the frouble. |
MR, - HAMMORD: ¥r., Horgan brought up thal peint, and

I fel t siore or less the same way. Why should they be able to

dismige at any such late date as that? Bupposs I read you a
limlé nemorsndus I wrote about this smendment.

"The excerpt sfrom the letter of Hr. Littell to Mr.
Tolman, dated January 8, 1944, and quoted im Exhibit A, further
demonstrates, i_think.i the ambigulty of the words *final
Judgnent' in condemnation actions. 3¢, as between 'before

final Judgment' and ‘before compensation is determined and pald!
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I think the latter is preferable. But I fail to sse the
resson, and have never heard gny, why the Governmsni should

have the right, ae a matler of course and without court order,

to amend the eomplaint up %o any such late date in the Procesd-

ing as final jJudgment or before compensation is determined and
pald, znd I am particularly cont¢erned asbout what the G@#ﬂ?nmﬁat
may do in the fellowing situation if 1%t is glven the power o
so smend the complaint up to either of sueh late dates.

"The Government files a Bamplaint in ecnﬁemnatian.
Thereaf ter, and before a final ju&gment ang befare samn@naaw
tion is debtermined and pald, it enters into posaeasion anﬂ
z¢tually tskes aéme of the praper%y inecluded in the complaint.
Can the Government thercafter, under this amendment provisien,
amend the complaint so as to exeludge the proparty taken and

dlsmise as to that property? I don't ses why not. And that

it may went and attempt %o do so is shown by United Btates v.

5uﬂ$et_ﬁama§ary Coupany" (which you gave us a reference %e),

"where they attempted %o do so even in a vsse where = deglara-
tion of tsking had besn filed.

"Of course, 1T subdlvision (W), Dismissal of the
Action, is smended by any one of the three sugsested amenﬂmanta,
it might e argued that the Uovernment could not Gismiss in
this situation, but with the amendment provigion reading the

. way it‘&aas, 1t would at least be doubtful, and some nours
might with some Jégtifiﬁatiaa_hald that by the amendment provieien
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we have given the Government power o eliminate from She pro-
ceeding the property taken, and thevefore, after that is done,
the Government can dismiss in spite of whai subdivisien (h},
Diemissgl of the Action, says.

*I therefore think that at lesst something should be
done in the smendment subdivision about this particular situs-
tion and, in the sbaence of any knowledge on my part of any
reason why the Goverament should be given thisz power to smend
as of course and without sourt order up until any such late
events in the preceeding, I am mot in favor of giving it %o
them,®

JUDGE DOBIE: How late do you think they ought to be
ailaweﬁ T amend, to have the right to amend as a matier of
sourse? 7

MR, HARMOND: If.you will let me go on with this,

I smoked them out on it a little bit.

JUDGE DOBIE: I beg your pardon.

7 MR, HAAMMOND: ®If it.is¢ not to be given them, I. ags
ne ﬁegasn-wﬁy the general rule on amendment of pleadings, Ruie
15, should not be applicable %o condemnation proceedings.®
Then I state how that ceuld be done.

"IT suffioient reansons are shown for the G@varnﬁ@n%*a
need of this power, I would add a qualifying or texoepit
clause %o the amendment subdivision of the condemnation rule

vovering the partisulsr situation I have hereinbefore referred

R
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0 g0 a8 %W eliminate any doubt or guestlion asz to whother The
Government has the power io amend and then dismiss 1n that
situstion. Thus, the following clause could be added a?%%ﬁ
the words *%@f@ra'ﬁﬁmpanaaﬁ&@n Lo debermined and psia’s  “bub
the plaintiff may net smend tﬁﬁ gompilalnt go 48 W exclude
from the setlon snything as t¢ which there has been a Saking
under the g&ﬁﬁémn&tiaa shatute used of ax %o whish there has
besn an zetusl taking.t?

Then I sugpeet to My, Tolman that he write %o M,
Littell snd assk him why he neede thet power %o smend at sny
such late date, and I have & lebter heve from Mr. Littell.
n;ﬁar #ajor Tolumani

*This will acknowledge receivt of pour lelter of
February &, 1934, in regerd %o subdivision {s&), imendmen: of
Fleadings, ih which you suguest that in lieu of the terms
"final Judzment' or ‘componsatlion is determined ang paid' the
provisions of E@l% 15 of the Fadergl Bules of Civil Procodure
g@wﬁ&ga‘éheuiﬂ be left fo apply.” That is the general rule
on smencments, |
Pilmpet from the beginning of gur study of a proposed

condemnation rule, oarelul vonsideratics has been given
working out = provislon as to the time after whish the pleintifef
should not be allowsé to smend as of course. A6 an sslrant
wopeai fion she ?ighﬁ te amend as of course ab any time before

the determinaticn and payment of compensation has the semblance
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of being undvly faverable fo the plaintiff. I believe, howevsr,
that we should be very coraful te dlstinguish a condemnalbion
procesding from the ordinery scilon, and viewed in this per-

speetive there are, 1 think, strong reacons to suppert the

graft of the subdivision whieh I sen% to you with my letter of

Decenber 27.

7T4 has been our experisnce that the wast najority of
all amendments which are made hy the glaintiff provide merely
for foraal and beehnicnl changes whieh do not affect any swb-
stantinl change in the character of the proceedings. I belleve
thet I cen ozy safely thet at least 75 per cent of the amend-
ments which we make ars for the purpsse of clarifying or oob-
réeting th@-ﬁ@aﬂriptisn-af the p@mgarty sakan; I use the iferm
‘elarifying or gﬂrrecﬁing“ in the sense of rendering cerisin a
geseription which while probably sufficlent as a mabier el Law
may, owe to the pressure of work or Tor some othier reazoh,
sontain errors which are elericel or even $ypegraphle. It
would géém % me Po be entirsly unneogssary in respect o ek
s clase of amendments to require leave of court or consent of
the parties in sdvance s wonld be required by the provisions
of Rule 15,

Plaraning %o 2 aiagsifieatiaﬁ of tﬁe vemelining 25 per
cent of amendments walch we have found from experiente %o be
made ip condemnation ?raeeeﬁiﬂgé, T will say that nearly all ef

them involve such matters as the inclusion or exelusien of
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eertalin interests in the properity condemged oF a chaage 1n the
gquantug or @h&ﬁ%@tar cf the estate W be asquired. For
instance, we may be sdvised by the War Department that an
unencumbered fee simple $ltle ig nevessary and will procesd to
flie a petition socordingly. ©Bubsequently that Department
will declde that there is no coeasion for the foreed remsval
of an sristing power line, road or related 9a$ameﬁ£§ and so
we will amend the petltion to provide for a fes title subject
to sush easement.

"an exceedingly ﬁmall'nugker of amendments {which I
Judge will be made nol more often than onee in one hundred
times) iﬁvglv@'a-aubs§aaﬁial right of %he landownery In such
-ﬂageé the propohsed drafd of sﬁbé;vig&aﬂ {e) which I sent you
would mevertheless seem %o protect the landowner. While 4% is
true that undey the propossl nelther Leave of court nor consant
iz required in advance, the p&ainﬁiff is required to ssrve
notice of ﬁh@—ﬁiling apen the parties affected thereby, and at
1eaaﬁ.aﬁa copy of The amendment ls reguired t be furnished %o
thezﬁlerk for the uge of the defendants. ﬁny‘party affected
thareﬁg'ZQ_given the same time Yo answer, if he believes an
ahawer ne#aaaaﬁy; as-he is given to answer the original con-
plaint, Moreover, although under the proposal the smendment
would be maﬁ@.éa of course, there would sdem to bs no guestien
that any psriy aftex ra@@iVing'aétiae ¢f the filing of the

amendment eould appear, move to have 1t siricken and seours
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ad judlaation of any right prejudiced by %the amendment.
"When one considers the numercus defendants invelved

in ap ordinsry condemnation nrocesding, the experlence of

thie Divisien that st lesst thres~fourthsg of z11 smendwents

relate to simple matters of éésmriptian or othsr forsal matiiers,
and the fact that the defendants are not deprived of their day
in court in any‘even@,'I fesl that the right to amend as of
mnuraé a% any btime before coupensgation is asterialned apd »ald
is quite reasonable. The provisions of Bule 15 would, on the
other hand, cast & great burden upon the plaln$iff and the
souriy, which I belleve is unwarrsnted. In the event, howaver,
that the Committee eencludes that the determinative tlme
should be put forward, I suggest that the time of trial on the
1gsue of compensatlon be used. I an unable To suggest any
sarlier time without g@iﬁg back to Rule 15, and 1¥ some com-
promiss is made, the time of frisl would be, I think, the must
regsonsbls point to selact,
“ ¥9ith kind regards, I am
“Sincerely,
Horman ¥. Littell
| "Assistant Attorney General®

DEAR MORGAN: It seems %o me that you would accon~
pligh thelr objéativa if you provided that the notice of amend-
ment should be served upon the pariles as théy do here, r¥o-

vided the amenﬁméﬂ% ghould not go into effect until z certain
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time %ére:&zfﬁﬁz?,- in which time the parties would i?_ka"&?ﬁ & Ghanoe
te appear &nd oblect.

¥R, DODGE: All we are afreldé of is that by the

gmendnent m&y‘will in effect dlsmiss part of the case.

DEAN MORGAE: Parily that, and partly affect the
interesip of the landowner. |

THE AM‘IE{% CHAIRMAN: OFf course, you want to have in
miné ﬁmt iz nmay be very ofien and of great lnterest %o the
Landowner, and you don't want to stop that.

DEAN HORGAN: After two months.

THE ACTIRG CHAIRMAN: As you know, nothing is going
to sbtep the War Department, and Littell has to 46 what he is
%old, or he isn'y doing the jeb. . |

"heir practies, as I see 1% and as Littell more or
lees indicates, ls that the War Department says, "We have %o
have this big tract,® and then they file the formal %taking.

1% is btsken within a few hours, m ttell has a record he is
very g}f‘éﬁé‘s &f, of the time when the Government takes title.
I have acted as Glstrict judge and have signed some of those
orders. The first thing the property owner may know is that
the Government has the property. Bui in a sense nothlng bas
happened yed: That ig on paper,

Thes, the War Department often finds that 1% doesn't
need all that 1% has clalmed. Then they stari s process of

withdrasing,
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1t isn't going %o 49 us any good to slt here and

gay the War Depurtment ough® not %o de that way. They are just

going %o, as we know, and if we push them further, the wWar
Department wili be worse, I think. I mean, the War Depar (neas
isn't going to be hampered, and if it is going to sacrifice
the property owner more to grab and keep, 1t will. Thersfors,
we. hBave o &ﬁai:ﬁﬁﬁh them in reality somewhat, and we want %o
have it'aame:way'tﬁatfﬁhen-hixtell works 1% out and can rellieve
20me proper ty owner from. seme details of 1% or perhaps relieve
him altogether, he can do it, by all meansa.

MR, DODGE:s 1f the other Ffellow agrees. Suppose
that the QQVﬁrnment'h&s taken the landé for cne year, has kept
the farmer from ralsing any oreps on 1t and from doing anything
with 1%, and then after that yeap has expired, by anendmend
secks to discontinue as ﬁm three-quarters of the land, the
use of which the owner has been deprived, That is in effect &
dismiasgl asfter 1% haﬁ‘ﬁéﬂgﬁﬁ demage. _

THE ACTING CHAIRMAN:. Of course, I would agree thal
thﬁﬁ sertainly onght %o pay, bui 1an't that the other point?
Ian't that the matter of the dismissal rgle that we have been

worrying aboui?
¥R, DODGE: That is what we are afrald of, really,

here, Supoose we should add to the words they propese:

torovided, however, that no amendment shall have the effect of

2 dlsmissal which would not be permitted under Bule 8," or
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whatever 1% iz,

THE AGTING CHAIRMAN: That, I should think, would be
the idea. Isn't that 1%, Hr. Hammond?

‘MH. WAMMOND: Something like that.

DEAN MORGAN: That 18 it.

MR, LEMANN: If they come in and amend it at any
time as tﬁay,prépaﬁe bafara,ﬁamyensatian has been pald, the
cese has really slready beentried, hasn't 1%, and the compen-
agation flxzed. Loglcally, they oculd come in and say, "We
didn't object to certaln easements é?iginally.“':ﬁhen they
change thelr mind after compensabion has been fixed, and they
say, "o, we a&n‘ﬁ.haV$ these ﬁelégwagh lines, we cgn't have
thege dralnage ditehes, we can't have olil wells on the property.
We find we have o get rid of thém.® So they smend then io
tazke more than they ariginally proposed to take, If you
adopted their language, th&y could do thst, I suppose;, sven
after compensation had been fixed. Yet, 1t wouldn't make any
sense. The court woeuld then have Yo say, "You will have %o
mhaﬁg@ that compensztion because you are taking mors," wouldn't
he? You would have to have another trial.

MR, DODGE; Another trial, yes.

MR, LEMANN: I wonder whether that will work in
logically 1ln this propesed languaps. |

JULGE DOBIE: I rather doubt 1%.

M. hﬁﬂﬁﬁﬁ: Bidn't you cover that in your smendment
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about taking mors property? I wasn'l sure that I followed all
of your counter-~suggestion.
JUDGE DOBIE: ﬁﬂnﬁe;-I rather doubi, from what they

sald here and a good deal that they said vefore us in gur

- Judielal Conference in Forth Carelina and from thsai letter,

that what they would normally do would be to take as much as
they started out to take. ‘They are préetiy likely to say, “We
want the whole thing," and then the War Depariment may say,
"We don't want all of 1%.7

| ¥R, LEMANN: But the other thing might happen.

JURGE DOBIE: Of course 1t might. I want to do aay-
thing we can te expedite these things, because we have a great
many of them im our Clrcult. Of course, in Virginia, sround
fiorfolk, there have been fabulaué numberg of them, up, I Think,
into the thousands, and I want to do anything I can to make
thig thing easy and expedl tious. Bgt I have the same feeling
that I think ﬁest of us have, that we ought no$ to allew the
G@vernﬁéﬂ% to go ahead and selze az man's properiy, have the
cagse tried, coupensation determined, and have the use of 1%,
and tﬁen before compensation is paid, to say, "We don't want
this men's properiy® and have a righi to amend as s matter ef
courge. That is what I am afraid of.

ﬁﬁ{ ﬁﬂﬂﬁﬁ: That tiles in with the provigions that
we are coming to later, |

JUDGE DOBIE: 1Irf these were formal amendments, I
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wouldn't object; but Af they are substense, I think it iz

really going gulte far,
| DEAN MORGAN: How about thles suggestion of Me.

Littell's that they can make this amendment ab any time before
tial sas to the amount of compensation?

i, LEHANN: That would vover the oagse I pub.

BEAR HORGAH:  Thes say, "provided thasg they shsll
0% amend o sz to diemiss.® |

SENATOR LOFTING  Suppose they kept it for a year
and. came on for tial, and on the day of the triagl they dis-

- mlssed as o half of the property.

DEAY HORGAN: We say, adding Mr. Dodge's statement,

oo, that.iﬁ~ﬁh@ﬁiﬁ not operale be & dismlasal, you ses;

buth those things: time of trisl and then preventing the dis-
misﬁal¢‘ | |

SENATOR LOPIIH: I am In-favor of snything thet will
prmaaat the pw&“ﬁr%y owner in situations of that king.

HE. DODGE: He 1s the fellow we have to look after

hﬁ?ﬁ"@n
‘ SENATOR LOPTIN: Yes.
ME, &GSQ? -~ Hobody is reprecenting him, execept our

' subcammit%ea,

TEE AQTK%& CHAIRMAN: That, of course, is trus, bus

_w& don't %&ﬁ% h@ oo ﬂh&@?@ﬁi@&l, 80 that we make hin worse

‘&f_

_quéé._
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M, DODGEs Oh, no.

THE AOTING CHAIRMAN: I mean the war is going fopr-
ward, and we may geot him Just turned gdowa. -1 should think
this 1s all right, only I wender about the trial.

DEAR MORGam t He sald wilal of the question of
sompeneation.

MR, HAMMOND: Here ure his ersci wordst oI sugoest
that the time of trial on the iseus ef‘ conpansation be uwed.t

THE ACTING CHAIRMAN: 8t111, I was going to say,
trizl ig slweys a DLt indefinite.

Hi. HAMMOND: Yeg, I think so.

THE ACTING CHAIRMAN: I don't see why there 1%
ghouldn®t be the Judpment Pixing the eompengation.

DEAN MORGAN: Oh, no.

THE AUTING CHAIRMSN: Why not?

PROFESSOR CRERRY: They will walt ané see what ihs
verdiet is. Then if they don't like it, they will amend it
all out ef whaok. , :

_ THE ACTING Qﬂélﬁm: That goss baek g good desl to
the ﬁth&r question of dlsmissal thet they éaavé-maﬁa. If there
is o appropriation, what are they going to g0t And what are
we golnz ® do, too? |

EE&W&%&% CHERRY: You can't do snything, but, on
the other hand, 1f there isn'g agigsz’apmatinm what would they
be alloved to do then? | |
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MB. LOBGE: Why should we give him more than he is
willing %o take? He is willing to take the beginning of the

‘trial on the lssus of compensation.

THE ACTING CHAIRMAK: OFf course, I think 1% hag %o be

‘that. I% has to be what Mr. Dodge says. If you don't 1ike

the sugpegtion I Jugt_maﬁe? 1% bas to be the opening of the
triai or the beginning of the:t?ial. _

DEAN MORGAN: ‘The beginning of trial 1s what you mean.

MR, DODOE: With the provise that nothing ahmalﬁ ,‘
operate for dlseontinuance exoept as provided in the later rule,

DEAH Hﬁﬂ&%ﬁ: Yes.

MR, DODGEE: ‘That ought to satisfy thenm,

MR, HAMMOND: You say the beginning of trial. Maybe
something might come up in the testimeny, and they might want
te smend beforg—- «

PROFESSOR CHERRY (Interposing): You are right in
court them, Lo |

" DEAN MORGAN: You see, they sre in trial in court,
and?tha?a is ﬁ@'trcuﬁle about it at all.

| ¥R, DODEE: Weren't his wurdﬁ-"ﬁhe beginning of the
trial? er "before the trigl®e

Wi, HAMMOND: “"In the event, however, that the
Coumittee aoﬁeiades that ths determinative time should be put
forward, 1 suggest that the time af Wrial on the lssue of

compensaticn be used.®

§
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¥R, DODGE: Befors the ftrisl. I move that we secept
those words, with the previso that nc amendment should operate

"as a discontinusnee which would not he perni tied under the

DEAN MORGAN: Second the motion.

JUDGE DOBIE: That adopts the trial?

¥R. DODGE: The trial.

PROFESSOR SUNDERLABD: The beginning of trial.

MR, DODGE: '"Before the trial' would mean before the
beginning of the trial, wouldn't 1%?

MR, HAMMOND: Moy I get the exact words on that?

THE ACTING GHATRMAN: You hed better come back to
this., Mr. Dodge's motlon was Lo accept Mr. Littell's words.
You had better read his werds again.

- MR, HAMMOND: ¥es, I know.
ER.‘EﬁEﬁE: Before the time of the trial.
| Tﬁﬁ.ﬁﬂ?zﬁ& CHATRMAN : That is a little modification

of his words, len't #t? |
MR, DODOE: Isn't thet what he said? Before the time
of the trial? | |

MR, HAMMOND: "In the event .... that tﬁe determina-
tive tilme should be put forward, I suggest that the time of
triazl on the lssue of compensatien be used.”

MR, DODGE: Time of tt‘ial.

ﬂﬁ..LEgﬁﬁﬂ: On the Lssue of cam@ensatian. There might
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be some other, _ .
THE .g@m‘m CHATRWAN : He say "befors the time®..
Maybe they are the mane %ﬁ;ﬁg. Let's be clear which we are
going %o say. | | ,
KR, DODGE: He is gﬁiﬂg to substitute for "finsl
Judgment and payment of the award! the "time of fwrial®,
*Before" i1s in there anyway; the word "before" or “until®,
MR, LEMANK: Tine of Wial o the issue of Ccompensa-~
tion. | o
SENATCR LOFIIN:  ?8&£@?9“ is already in there,
wR, nmﬁéﬁma You are gming,to add to that ....?
FR. DODEE: ‘Provided, however ...." _
| THE ACTING CHAZHMAN: I will state 1%, See if I
have 1% righﬁ; ¥r. Dodge moves in line 98 of the Cectober
araft, after the word “before®, that there be inserted *the
time of trial of the issue of compéensation.®
ﬂﬁ.-éﬂﬁ%ﬁ; "orovided, however ...."
| TEE ACTING CHAIRMAN: Don't we ususglly say taxcept??
PROFRESOR CHERRY: Or "but'. |
THE AGTING CHAIRMAN: ‘"except that no juagment of

i smi gsal ghall be made conitrary V%o the provisions of sub-

division {(h}*,

¥R, DOBLGE: ‘Texcept that ro amendmeni should be made
which will have the effect of dismissal conirary to the
provisions of gubdivision (h)". |
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THE ACTING CHAIRMAN: 411 right. Is there any
further glsoussion?t

HR, LEMAHN: In digcusging i%t, I wondered whaaﬁ&? he

language suggested for dismissal could be used. On the last

page of ¥ajor Tolmants 1&$§.mém@ran@um, of February 25, 1944,
he sayst "The subcommittes chalrman submits another draft
which adopts Hr; Hamuond's ideas with some modifications of
phrassology. It reads ss follows:

®1(1) On Motion of Plain$iff. If the plaintiff de-

sires to dlsmlss a condemnatlon action as to all or any of the
property, he shall serve on the defendante whose 1nterea$ #ill
be affected %haréhye and not in ﬂéfault,'a_maﬁiuﬂ to dismiss.
The plaintiff shsll not be %nﬁiﬁhaﬁ ﬁé dismisg as to any
property 1 posseasion has been taken, whether setual or by
implication of law. ....;”

As I read that, I wondered if that could be used.
You pulled 1% in-- |

| MR, D0DGE (Interposiag): By reference.

HE. LEMANH: --by refersnee. I wondsred 1f you
couldn't take 1% bodily as the test for amendments alse.

¥R, DODEE:; 1 think we had better refer o the rule
as ¥e gre later going to adont it

#H., LEMANN: Only write in the #ame words.

MR, HAMHOND: That iz what I suggested, using my
draft, and not wmﬁar Tolman'a. The way I had 1t was this,
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Mk, LEMANN: You are tslking about amendments now?

HR, HAMMOHD: Yes. I would séd: "but the plaintifs
may net amenﬂ_tha gomplaint 80 as to oxclude from the action
anything as %o which there has been a taklng under the cpndem-
nation statubte used or as %o whiech there has bsen an a¢tual
taking.* 7

THE ACTING CHAIRMAN: Mr. Hammond, I was a 1ittle
worried abeﬁt; that first alternative, "as to which there has
been & baklng under the m-nﬁemnatiax_a statute used®. Doean's
that mean formal entry of taking Jjust a whols twset? Doesnty
that defeat—- |

DEAN MORGAN {Interposing): It is a thing we have
to discuss, I suppose, Charles, under dismissel, and that is
why f think 1t is a perfectly good thing to refer iec (k).

MH, IODOE: You have dismissal by consent in there,
tﬁm.‘

. .. WR. HAMMOHD: Let's have Mr. Dodge's wordlang there

—&g&;ﬂb

THE ACTING CHAIRMAN: Nr. Oglebay says he has i%.
Supppse you read 1%, |

MR, OGLEBAY: I understand %hat the motion was %W
edd after the word "befors® in line 98, the following words:
*time of trial of the issue of cowpensation, except that no
emendment shall be made which.h@s the effect of a dismissal
under subdivision {(h}.*
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THE ACTING CHAIRMAN: &35 a matter of wording, “which
has the effect of a dlsmissal contraery to subdivigion {(hj.*

Mi., DODGE: ‘That is what I meant.

DEAN HORGAN: That ls what you sald.

MR, LEHANH: ‘"shich would result in & dismissal not
persitted by subdivision (h}.®

THE ACTING CRAIRMAN: That is betier.

MR, HAMHOND: ‘"exeept that no amendment shall be
made whieh will result in a digmissal not pesramitted under
subdivision {h}.* % |

DEAN MORGAN: ° That is right; that is the thing.

JIDGE DOBIE:® That sownds all right, I think.

MR, LEMANN: This a;:apii% to "The plalntiff may as a
matter of course and without order of court smend the complaling
st eny time®,

DEAN- MORGAN: That is right.

MR, LEMABN: Is 1% guite plain that wnder the rules
otherwise they can amend st other times with an order of the |
court?.

DEAN HORGAN: By 15, yes.

HE, LEHEANN: I think that is plain.

PEAY MORGAN: Hule 15 makes that.

THE ACTIuG CHAIRMAN: Do you think Rule 15 would
cover? Suppose 1t is held that the original taking is a flnal

gu@.gment, would Rule 15 aﬁill apply?
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DEAN HORGAN: 1t says: “Otherwise s parity may mmend |

hig plesding only by leave of court or by writien consent of

the adverse party; and lsave shall be freely glven when Justi

. 80 Pegulres,’

a8

JUDGE DOBIE: Any time by leavs of court, as I under-

stand 1%,
#R. DODGE: Thet 15 right.

THE ACTING CHAINMAN: This question of judgment comes

in. I think that is probably all right. Nething is said aboutg

Judgment in {a}), but look at {b), a#ixi@h says that a certaln
type of famaémmsn'ﬁ {in the second sentence) can bs made "even
af%r Judgnent® . |

DEAN MORGAN: Yes,

: THE ACTING GR@E@%M&: Thers might be an implication
that under {a) the amendment is not to be made even after
Jadgment. I don’'t know., I Just throw that out. I suppose
that wouldn't affect Hr. Dodge's immedlate motion, anyway .

' | DEAN MORGAN: I should think that would be an

& fortiori thing, Charlie. If you can amend a8 of course ab

any time, and the Judgment of taking is before the amendment,
of course, obvicusly, you can get an amendment with leave of
coury at the trial, f

‘ﬁm ﬁﬁ-‘ﬁﬁ{} CHAIRMAN: I should think so. Aare you
ready for the question on Mr. Dodge's motion?

SENATOR LOFTIN: Question.
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THE ACTING CHAIRMAN: A1l those in fevor say "aye";
those opposed. 8o voted. {Carried)

The next amenduent ie 13, lines 98 %o

160, and that is Just a rephrasing of that.

DEAY MORGAN: It makes it cleaver,

MR, HAMMOND: It is to make 1% olear and to take
care of that business where under the originsl rule we &idn't
have any néﬁiee t¢ & party who wae in default. Mr. Mitchell
suggested, suppose they make an amendmen t whereby they take some
more of hig property. He should have s netlee. I think that
clears it up. You see, both the ones that are in default sna
thie onez that are not ia‘aefault.will get notiee, in aceordantce
with the rule.

DEAN MORGAH:; I think that is all right; yes.

MR, HAMMOND: Department of Justice Auendment B,

 limes 102 to 10%. fThat is to strike that sentence and to ine

sert anciher sentence. That 1 a new sugzestlon. I think 4t is
quite a&ﬁ%je&%ﬁﬂﬂabla, but 4% is also unnesessary. The roal -
ehange 1s %o add "in the férm ang mannér-aﬂé with the same
effeet ag provided in subdivision (d) of this rule.®

MA. DODGE: Which would be implied aﬁyway.

MR, HAMMOND: Yes,

ﬁR,'Eﬁﬁﬁ@: That i& harmless.

MR, HAMMOND: But i% is perfectly all right,

D AN ﬁ%ﬁéﬁﬁ: I don't see any ebjection to that, 4f
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they wsnt 1%,
MR, HAMMOED: I don't, either,
TRE ACTING CHAIRMAN: ALl right, then; go zhead.
MR, HAMHOND: Amendment ¥o. 1%, lines 108 and 1@9;-

| Strike the words "sbate the action or!,

DEAH MORGAN: Why? |

MR, BAMMOND; Because the tondemnation actlon doesn'’t
shate.

DEAR MORCGAN: Well, that is Just assuming thet 4t
voean't abate. Why wsdlénﬁt it abate? I7 they hamed & par-
tieular party, if they were Wying to get his interesi, enﬂ
he died, 17 you spply .the common iaw-rule the goetion would
aﬁat@ s te him, and you wouldn't have o substitution of his
hairs or anything of the sort. It seems %o me that they are
Just inviting trouble byqstrikiﬁg "abate the action®.

MR, LEMANN: It is the idea that it is proceeding

'_in_rem agzinst the prmp&?%?-

DEAN HORGAN: That may be the notion, but it isn‘t/
an aduiralty proceeding. This ien't 1lke an admiral ty proceed-
ing. |

HR, LEMABN: HNo, but 1t is a procesding to take
property. 1% doesn't make any difference who owns the preperiy.

MR, HAMMOND: That is the point, Hr. Lemann.

HMi. LEMANN: The ﬁﬂﬁarnment is goling to take the

property, and 1%t doesn't care who owns it--dead people or evazy
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people. It isn't a praéaa&ing in personam, ﬁﬁawe it naturglly

would abaste 1f the fellow you svre suing dled. I think that is

their peint. |
CAN MORGAN: I think 1% is, but I think 1% is a
debatable point.

MR, LEHANN: Is 1t proper for a distingulshed
scholastlc committee of professors, eminent prasiitioners,
and judges to use the werd "abate" in a procesding of this
character?

Wi, BAMHOND: Thabt iz what I thought. I am gullty of
this suggestlon. ‘ ‘

¥R, LEMANN: If the professors in pleading are will~
ing to wse the word "sbate," who am I to object?

Jﬁﬁ&@ DOBIE: I think Littﬁll made that wvery elear,
that 1t is the philosophy of these actions that they are really
inrrgm; tha% they augﬁ% not o abaie whnen a persen dles, and
that reslily comes into the pleture when the guestion of compen-
satlon comes up. ‘

" NR, LEMAN: They arve really in ream.

DEAN MORGAM: Et.depanﬂs aﬁ what you mean by in rem.

?RQFESSQR UBERREY: Why shoulgn't ﬁhﬁ words &isy in?
If they are_unn#ﬂ%ssary, they are &nnﬁeesﬁary. It-axyraases
what we thin&.thé law is or should be. |

M, Hab

f?ﬂﬁﬁ' I dgont't think the Eepartment weuld have.

any obleetlion if thay ataysd in.
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DEaR MORGAN: I don't eare whether you take 1t oud,
a8 a matter of faet, because you can't Yegquire any other DO~
son to be substituted as a perty. That setties 1%.

THE AGTING CHAIRMAN: #r. Hemwond pleads guilty.

MA. HAMMOKD: I am guilty.

DEAN MORGAN: If Re wants an artistlc job done, I
haven't any objsstion.

TEE ACTING CHAIRMAN: What is happening, anyway?

DEAN MORGAN: Let the amendment go as far as I am
concerned. 1 Just wanted v know why 1%t was, that is all.

KR, HAMMOND: The mext one is on (g)(1), Trial, By
Jury, The Tirst am@ndﬁeﬂ% is Ne. 15, lines 113 and 11h,
dtrike the words: ¥, and may be withdrawn by any parﬁy by
filing & notice of withdrawal®, In lisu of that, tura to

Amendment No. 18, line 118, and you insert there a new sentense

 readingt *A party may withdvraw his demand as %o any lot, parcel

ar tract by stipulation of the parties affected thereby who ars
not in default or by order of sourt.”

MR, LEMANN: That makes 1% a iittis bother to provide |
for an order of court where peapiatare in default., Is that the
only effect of the change? o

Ma., Hﬁﬁﬂﬂﬁﬁ: This matter srose at the last meeting
by the suggestlon that, under the rule as it resd, She Govern-
ment might demsné a Jar'y trizl and then withdraw 1%, when the

landowner, raiyiﬁé en the'ﬁﬁverameng*s-&amaﬁﬁ, hadn't made a
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demand.,
Mﬁ\a mﬁﬂﬁ: I soe,

HR. HAMMOND: In ocur general rules we had a pEO~

’_visi@m to bake care of that, whieh required in sueh a case

the consant of all the parties, you sse.
KR, LEHANN: This requires a stipulation instead of -

& notice,

MR, HAMMOHD: ‘uis reguires a stipulstion or an order

of court., This was worked out with ¥r. Tolman., I rather felt
thet the order of ecours ought to b&aﬁggn metion éné rotive ang
that we ought expressly to say so. I didn’t see any resson
that 1% shouldn't be given, but there is the danger, if you
don't say "upon motion and notiee," thst it Blght be an gx
parte order, for which no notice is required under our genersl
rules,

Do you see what I mean, Mr. Lemann? Uo I make that
slespr? |

DEAN HORGAN: The iden is that the party who has
elaiﬁeﬁ the jury cen't withdraw 1t without the consent of the
other pargy.

MR, LDODGE: You mean, if the other party has claimed
the Jury, you continue %o have the Jury trial.

DESR MORGAN: Yes, that iz it.

HR, LEMANH: If‘ the Government clalmed the jury,

you might not elaim 1t because, you say, "The Government has
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¢lalmed 1%, 80 I didn't have %o elalm it.% Then the Government
cones glong and says, "We'wve shanged our mindg, and we don'%

want the Jury,” and you might lose 1t under the originel draft

“hecaasé you didn’t originelly ¢laim 1%, Under Zhis smendnent,

it would take your consent or an order of cours,

MR, I0DGE: 4And I might have protected myself against
diffieulty by aisa ¢laiming one. We have that all the time in
Massachusetts,

DEAN MORGAN: They always double-claim?

MR, IODGE: Bach party olalms a Jury, se the other
Tellow's walver of Jury wrlal won't affect him. It reslly’
isn't very im@&rﬁaat,~beéausé'a féllew ig aglready protscied.

LT he really wants a Jury trial, he claime 1t.

¥R. HAMMOND: They sald that adding the words "upon
motion and notice” was né% necessary, ané I think Mr. Tolman
rather agreed with ﬁh&m,'beeauea he salé the court would always
protect the other party if they went to get an order of court
to wlﬁhﬂ?aw it anyway.

| MR. DODGE: To protect a party who hasn't taken the
trouble to elaim a Jury trial but.mhm now olaims that he wants
1%, who has relied upon the fact that somebody else has elaimed
1t. It isn't very impertank, |

PROFESSOR CHEBRY: We have protected the variies
generally in our Rule 38. *A demand for trizl by Jury made as
herein provided méy;mat be withdrawn without the consent of the
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parties,”

| MR. LEMANH: This puts that in,
MR, OBGE: Is tha%.in-aur 0ld rules?
?EQFEESGR CHEBRY: Yes; for that very reason,
MR, DODGE: ‘Just to protest the pariies.

MR, LEMANN;: e have to protect the “poor ocafe," that

is all. Some of us are "poor oafs" oursselves now and then,
| PROFESSOR CHERRY: I think in = good meny states 1t
ig true that 1T one party nskes the demand, that is that.
| MR, LEMANN: This is all right, anyhow. I see no
e%ﬁeatian to this smendment, Mr, Hamaond,

HE. HAMMORD:. I have Just that slight one as o
whé%har,Wﬁ should add %upon motion and notice®, Here iz'what I
wrote on that.

¥R, TODGH: What is the other rule?

PRQF&%&@R CHERRY: HRule 38(&§).

M, HAMMOND: I am reading whot I sald about "upon
motion and nptloe®, ,

¥4 party should hé giéen notice o the withdrawsl by
his ppponent of a demand for Jury trial because he may have
relied on that demsnd and not have demanded the jury trisl him-
self. BRule 5(a), which provides for service of motions,
exeep ts therefrom motions which mey be heard gx parte; and
Rule 6{d}, whish provides for seév&ae of metlion end notice of

hea?ing'theraaf”éﬁﬁfiatef-%haﬂ-fiyé days before the time
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specified for the hearing, unless a different time is flxed by
the rules or by order of the mﬁrt, gxespts therefron motions

which may be heard @x.gavte, In view of the faet that sub-

“divislon (2) glves anyparty the right te demand & Jury trial,

a pogsible and, it seens o me, Teasonable interpretation of
that provision would be that a party must himgell demand 1% or
else lose the rPight to 1%, and hig opponent's demand for & Jury
trisl glves him no right te one. Therefore, having lost the
right %o demasnd one hlmgelf, and having scquired no right té_
one by virtue of the fact ﬁhat"hﬁ.s opponent has demanded one,
the opoonent's motion %o withdraw his demand is one tﬁaﬁ,mﬁy
be heard ex parte, and he ls het antitl&ﬁ to have a copy of
the moticn served upen him unﬁerfﬁmles 5(a) and 6{d) or % any
notice of hearing on the motion ﬁnﬁér Rule 6{a).*

¥R, LEMANH: #hy not pwt in "upon motion and notice®?
I don't sese aéy-ebseat&an to i%,

C L MR, DODGE:; ¥We haven't that in owr regulsr rule on
the subjact. | _
| MR, LEMANE: We haven't any order of court in there.

DEAN MORGAN: HNo, tat, you see, in the non-condemnation
cases the party has the right to a wial by Jury, and the court
gan’y by cr&ar'ﬁayrive'hlm of 1%. In ocondemnabtion cases, he
goesn't have any right to trial by Jury.

¥R, DODUE: He dossn't have a right unless he demands
it.
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DEAN MORGAN: I know; but I mesn he deesn't have
any constitutionsl right %o trial by jury, =o the court could
order this t be Wisd without a Jury, even though he has

demanded 4%,

ﬁR. LEMANN:T In casss that were neot sommon law &etians

he wouldn'?t have a right to trisl by jury, either,

| DEAN MORGAH: But these are not common law aections,
MR; LEMAHN: I mean generszl equlity sults covered by
the old rule. | o |

DEAR MORGANS You can't get a trisl by.juyy in an
equl ty sase, any#ay* ungder our ru;es. |

MR, LEMANH: Mot now. I wean pre#&auaiy he wouldn't
have had any Pight to trial by Jury.

DEAN HORGAN: Ggrtainl# not, and he wouldn't have had
a right o $rial by Jury here. You are giving him s right %o
izl by Jury in this eagse, and thenigou are providiag that it
might be %ﬁh@a:&way from kim, Mr., Hammond says, under certain
@ir&gmﬁtéﬁe@a, Do you wantg 1t ‘taken awzy from him withous
giving hin a hesring? That is really the question.

A, LEMANH: I say we don't, do we?

- DEAN MORGAN: I don®t think we do.

MR. LEMANN: That is why I sey, why not put 1% in
there. Maj@r Tolman, I understand, ressoned; "Well, the Jjudge
iz net going to do itrgx parte.

| HR. HAMMOND: Yees..
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MR, LEMANN: ‘e only question i, Bhall we put a
restraint on the judge who might do it ex parte? I say, w&y.
not put in the restraint? '

THE ACTING CHATHMAN: Perhaps I misunderstood thls,
I aon't suppoge that that 15 what this meant. 4 pariy may
withdraw his dsmand by stipulation or by order of courd,
Isntt that fs.";‘?

ﬁﬁ; LEMANN: Yes, but the point is that the order of
court should not be entered ex parte; that the vaerﬂmentﬁxfep-
exampls, shouldn't be able %o g0 to the Jjudge and say, fye
shanged our mind. de don't want & Jury., We are asking an
order wlthdrawing the"daéamﬁ for the jury," and the Judge say,
6., Hand me a pen.® The idea is that the judgze should not

¢

sign the order without saying, "Let's hear what the other fel-

'law-aays about 1%. He may want the Jury.®

THR ACTING CHAIRMAN: Why rot? 8%ill, if I under-
stand 1, the Government apparently 1s the other party, and
the only other psrty as to thigw-

DEAN MORGAN (Iﬂterpmsiﬁg}: Ho.

THE ACTING CHAIRMAW: Why not?

DEAN MORGAN: The Government isn't the other party,

Gharlie. The landowner is the other vparty. %he Goverament,

‘we will say, hes demanded a Jury %risl, and the landowner, rgly-

ing upon that, ae in our general rule he has a right to, doesn't

demand a Jjury tﬁiai, Then .the Government afterwards says, e
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withdray our demand.” fThey can't get a stipulaiion or don'y

want to get & stipulation. They get an order of the sourt,

without leiting the dsfendant have a chance U be heard on i€,
THE ACTING CHAIRMAN: Walt & minubte. In the firet

place, anybody can wiithdvsw it when they are not in dsfauld; 1

take it
DEAR ﬁgﬁﬁﬁ%: No; only by stipulastlon.
THE ﬁﬂéﬁﬁ@_ﬁﬁﬁ&ﬁ%ﬁﬁz ECER
| [EAN MORGAN: Thet is s1l right; if you get the
sbipulation of the other harty, thet ia 0. K.

THE ACTING CHALBMAN: Yes.

DEAN HORGAN: Bub ean he get 1t by an gx perie order,
without ﬁti?ﬁlaﬁian?ﬁ That is the only guwestion, Gharlea.

THE AOTIEG CHAIRMAN: I see whal you mean. OFf course
that presupnposss %hat the Government has demanded = trial by
Jury. |

DEAH MORGAN: They say you esnh do it by endorsing 1%
on the complaint and, as I undePsiand it, the Government wanied
triéluby Jury in these vases.

 PROFESSOR CHERRY: In the TVA csses especially they
wanted Jury trisl. 7

¥R, LEMAEN: I suppose you might concelve tha%.ﬁha
Government originally might not have claimed 1%, that the
gefendant elaimed 1%, and then that the defendant ahaﬁge& his

mind, snd the G@é&rnmant-mighﬁ say, "Well, we don't want you %o
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shange your mind. #e have a good resson that you ﬁhﬂuﬁﬁﬁ“ﬁﬁ
We went to b2 heard before tha Judge orders 1%,"

dhere there is & refuszl to exeeute = stipulatien,

‘I should %think the Judge cught to heve a hesring, when he esn

get the pavilies. ' |

Hit, DODEE:; Yould you move to adept Mr, Hammond's
sugres tlon? |

MR, LEMANN: Y¥es, I would ssy so, u#hat about the

people in Gefawlt? Motlon am: notice? |

DEAY MORGAN: Psople in default aren't entitled to
Jury anyhew, 1 should suppose,

¥R, LEMARN: You say in the line before, *by stipu-
1&%1@& of the partles affected thersby whe are not in defsultl.

DEAN MORGANS  Yes,

Hi. DODGE: ‘Yor by order of court or upon motion and

noties,

M, LEMANN: You wouldn't want to say “upon motlon
and hatiﬁ@ te parties not in defanld.” Would that be ﬁﬂ&@ﬁaary?
You w&ulﬁa’t want to give notice to @ﬁ?ﬁi@ﬁ in defauls.

DEAN MORGAH: Neo.

MR, LEMARN: I wondered, if you put in motion and
notise, whethey it might r@g&ir@ notice. Iz thers z gensral
prevision that partles in default g2t no notioceg?

THE &Qﬁ@ﬁ& CHAIRMAN: %his wouldn't mean te partles

putslde of the %Wé partiss who sire faced off,
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MR, LEHANN: No.

THE ACTING CHAIRMAN! You don't want to make 1% so
broad that they have to notify all the parties.

DEAN MORGAN: Oh Lord ne. It cught not to be,

MR, DODGEY I move that we adopi Mr. Hemmond's suge
gestion.

| §HB§E B&BEE? I second the motion,

THE ACTING CHAIRMAN: You have heard the motion. Any
further dlscussion? If not, all those in favor will say "aye®;
those opposed. Bo voted. (Garriedi |

7 MR, HAMMOND: 7 A guestion that comes up nﬂ&ﬁﬁ thig
rule (there is né specific amen&mént in regard to 1t) is the
queation that was much discussed at the last meeting, as
whether we CGan abolish a fourt $#ial by rule of procedure.
Hr. ¥itehell, as ysﬁ réaall, very strongly felt that we sould
not de that by a rule of court, especially where there 18 aﬁ
express provision in statute for a court trisl. There are
other maﬁharg{a? %hegéammitteé'whﬁ feel (I know Hajor Tolman
ﬁnaé).th&t it is a metter of procedure and that we can & 1%.
I believe that Judge Donworth feﬁis-tha sang way, and we have
the other member of the subcommittee here. I don't know that
you {to Judge Clark} have expressed your view on it.

Before I give you my own thought in reperd to i%, I
should cell your attention to the faet that the Lands Pivigion

has an office meméraa@um, whiah'was distributed, disoussing
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thls gqueation, a very full and gpod memorsadum on the sub jeot,
and thelr conelusgion is that you ¢an abolish the court frial
by ecourt rule.

DEAN MORGAN: Put it the other way: Orant s trisl
by jury, not abolish ths amaftrtraaig

M. HAWMOND: I think I should probably go back 1o
Mr, Mitchell's idea that the Government had a right to & cousd
trial. | _

DEAN MORGAN: But if the Government dossn'i olalm 1%,
the Uovernment ﬁnesﬁ*tIWan%'it. |

MR, HAMNOND: Buf the thought that I had about 1t
waa'thaﬁ'th@‘ﬂamﬁkttae might save Ltself & 1ot ef trouble in
deciding this question if they would consider thie gues Hon
Tirs%: Suppose we sesume that we have the power. Should we
exersise 13?7 Would it be good polisy %o promulgate a rule
abregating a statute which gives gz {risl by court of the issus
of eoupensation? It geems to me, aven if we decide we have
the @ﬂwéﬁg that we ought not to do 1%, because I think thét
Congress would not llke 1%, and we would run into éiffiaultﬁés
with these agencles (and there are just a few of them, really).
that have that provision--the TVA particulariy.

MR, LEMARN: How many are there’

M3, HAWHOND: The TVA and the District of Columbia.

MR, LEMAKMN: Wnat is the provision? Who fixes the

compensation? The judge, or the three commlssioners, or
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gome thing like that?

Mﬁ; EAMHORD: They have commissioners in the TV4,
and they are very well satlsfied with them. In the Dietrict
of Uolumbia they have two sets, one for Federsl cendemnations
and the other for Distriet of Columbia condemnaticns. I don't
recall the &ﬂﬁails of 1%, but I ﬁhiﬁk they have a small Jjury
there o try those.

MR, DODGE: I think they have a Jury of five.

Your suggestion iz that at the beginning ef line 131
we lnsert the words "Expept wherve anmther method of fwrisl is
preseribed by statute"?

MR, HAMMOND: Yes.

HH, DOCBGE: "a party mey demand a flal by Jury®.

MR, HaMHOND: g&s; except where a statute of the
United States expressly provides for a different method of
trial.

JUDGE DOBIR: The TVA have three commissioners. Taen
you-have an appenl to a three-judge court, all three o f whom
zay be dilstriet Judges. Then you haée an appeal to the cirouit
eourt of appeals, and in reviewing that, the circuit court af
appeals is not bound by that finding at all. It goes inte the
whole thing de nove. We had one of those cases, 1% has been
pending, I think, about four years now, and has been to the
Bupreme Court three times.

DEAN MORGAN: Why does the Lands Divislon want a
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MR, HaMpMoRD: Why do they want a jury triasl?
DEAN MORGAW: ¥Yes. I underastood them, when they

appegred here, to say they wanted a Jjury trlal.

THE ACTING CHAIRMAN: It is the speed, as I reeall
1t; the expedition,

¥R, Héﬁﬁ@ﬁﬁ:' That 1s one thing, and they have found
that jurices tresat them-- |
| DEAN HORGAN {(Interposing): Better than comnissiocners.

MR, HAMMOND: --better than oammiagioﬂers, on the
whole, I think, |

ﬁﬁ, ﬁEﬁAﬁﬂ;“ It ig¢ the é@vernmeﬁ$,yeu are speaking of
now? b

MR, HAMHOND: Yes. They find that, on the whole, 1%
is more satisfactory o ﬁave a2 trial by Jury.

ﬁﬁ,_ﬁmﬁﬁﬁz Does the Depsriment of Justice want this
change made which you now suggest? |

” BR, HAMHORD: ‘They héve no objectlen o it Whﬁtév&&.

Wi, DODOE: Do they affirmatively ask for 112 |

MR, LEMANN: They don't ask for it.

HR. HAMMOND: HNe, they don't ask igr'it, but they
have no objectien to 1%. They don't care if we except the TVa
and the District of Golumbis. |

MR, DODUE: What 4id Mr. Mitchell say atout 14?7 Md
he think we shauﬁd mske that exceptlon?
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- MR, HAMMOND: ‘Ihe one that I made?
Wi, DODOE: Yes.
MR, HAMMOND: That has never been submitbted %o Hr,

-Mitohell., MHay I ack where you got that languuge that you firvst

quo ted?

MR, IODEE: I iavented 1t.

BR, BHAaBOND: It is practiocally the same that I had
written mai;,-_{

HR. LEMANN: Oreat minds: |

THE ACTING CHAIRMAN: ¥r. Hammond, thers is a bill
for a statute. ;

MR, HAMHOND: Yes. 1 should call attention to that.
There 18 & bill péﬁéﬁﬁg in Congréss now.

R, LEMANN: There is & bill pending in Congress %o
do that?

MR,  HAMMOED: Senate 919. It has passed the 3@&&3@
and has.been called up in the House, but i1 has been asked %o
e postponsd. The Lands Division doesn’t kKnow for whal vreason,
Hiave you seen thatd pill, Hr. Lemann? Everybody else ig m@fé
or less familiar with 1%,

HR, LEMANH: WNe. .

HR. HAMNCHD: It makes certain exceptlons and pro-
vides for a ﬁamanﬁ for Jury frlal of the lssue of compensabion
in the cases not gxeaéﬁaﬁ.

MR, &Eﬁﬁﬁﬁ; There are guite a fow exeeptions, aren't
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there? | |
- THE ACTING CHATIRMAN: Xs that going to cover ths ‘ii?‘m.
case? Will that amend the TVA Aot or superseds 142

Wi, HAMMOND: Ho, the TVA is e¢xcepted.

THE ACTING CHAIRMAN: Oh, yes, I see,

MR, LEMANN: Line 11 1z what I was looking at.

MR, BODGE: TYA is the only excepilen,

MR; HAMMOND: TVA and the Distriet of Columbla ars
exeenied. Q | |

THE ACTING CHAIRMAN: A statement here in the last
memorandun of Malor Tolman's iz that the passage of that bill
night make the quaa&idﬁ é@aﬁamze. In one gensze it does make
it academie, but in one sense 1% makes 1% more necessary. I%
makee it more necessary as to thase things thet they exespt.

MR, HAMMOND: Neot only that, but this Aect exyirﬁ&'
on December 31, sl though I understand there is a proposed
smendment to change the last sestlon to make it lazt az long
es the war lasgts,

" MR, LEHANN: But it still would be temporary.

¥R, HAMMOND: It is still temporary, yes.

VR, LEMANN: Then, we have two difficulties. One is
that 1% 19 Lemporary, and two is that it doss exeept the Dig-
trict of Gaiambia and the TVA, whereas 17 we pass our rule in
the proposed f@ﬁm? W wen't)@& exeap%iag'tha Dletrict of
Golumb&é ané-th&éﬁﬁai will”%a?
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R, HAMMOND: Yes, under Hr. Dodge's Torm.
R, LEMANN: Tae way we have it here, befors you and
Mr. Dodge got busy, the way it ls here, we would be overriding

8. 919.

¥R, HAMMOWD: Yes.

" MR. LEMANN: I herdly ces how we sould do that. Even
though S. 915 is temporary, 1Lt chows that even temporarily
whoever wrobe this doesn't want to force a Jury trial upon the
Distriet of Columbla or the TVA. Is 8. 919 a bepartment of
Justice project?

MR, HAMMOWD: Yes, that was prepared by then.

#A. LEMANS: They evidently fell that the TVH and the
Diatrict of Columbia would abjea? to any provision which foreed
8 jury trlgl. Y

HR, HAMMOBD: Exactly so.

%R.—kﬁﬁﬂﬁﬁz S0, although they had s War measure,
they preserved thelir immunity ?ram Jjury trial, sad we would be
aﬁming along in peacetimes and foreing & jury twial upon those.

| MR, DODGE: Treating it as a matier of praciice.

THE ACTING CHAIRMAN: Yes. I should think that ie
all the more rsasocn for ﬁaving something iu.

B, ﬁﬁﬁﬁﬁﬁ: If we are going to fores 1t, it ralses
a very serjous question of policy with me, of whether this
group ghould undertgke to force a jury tfiai in two casos where

the Congress, &?én in wariime, wasn't prepared to foree a jury
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trial on them. Who are we to say, "Well, they can be forced
$0 cubmit o a Jury teisl??
WA, DODOE: Why not put in the words of execeéption afb

“the beglnning and let 1t go at that,

JUDGE DOBIE: I move that 1t be done. I agree with
Mr. Lemsnn. I bellieve Congress would resent 4t very auch if
we gtepped in here and tried fo overrule a thing like the TVA.

MR, LEMANH: "Except ss provided by s statuté of the
United Statest? .

THE ACTING CHATRMAN: Mpr. Hammond, cah you suggest
the laaguage you had before?

BR. HAMMOND: Yes. o

THE ACTING CHAIRMAN: Would you listen %o this,
please, s&IWQ will.ge% it axa@%?s 7

MR, HAMMOND: In lime 111, after the headlng "By
Jﬁﬁysﬂ insert at the beglnning of the sentence: "Except where
a staiute-nf ﬁhe ﬁﬁiﬁé& States expressly provides for a
asfferent method of Wwial,", |

' ﬁﬂ; ObGE: I move it.

JUDGE POBIE: I ascond it. |

PROFESBOR SUNDERLAND: It would hé better to say
Preguires? rathé? than "provides for®., It might provide for
several. | .

. MR. DODGE: "Provides for'? I think I would rather

leave it “rsqnirés”, If the Act of Uongress permlts the Jury

H
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trial, we want to pérmit i%.

'DEAN MORGAN: That is right.

THE ACTING UHAIRMAR: "Except where a statufe of the
United States expressly requires s ifferent method of wriglh?
Is that the way 1t is to stand?

ME, DODEE: -we dian*t have the word "expressliy” ia it

MR. HAMMOND: Yes. I did.

JUDGE DOBIS: You didn’'t have "expresely’.

HR. Lﬁﬁﬁﬁﬁi I think you ﬁaﬁ bet ter téké cut
texprensly”. |

MR, DODGE: ‘Yes.

DEAR MORGAN: Just say "requires®.

HR, LEMARN: K? is jus%'an adjeetive of emphagis.

HH. HAMMOND: It is maré than thegt, Mr, Lemann.

MR, DODGE: You had the word "requires". ¥e¢ could
aay ”eiﬁ@ef expreasly of by implicstion requires®, if we want
to accept it;

. HR. HAMMOHD: I was thinkling, you uinow, that they
have %these c@nfeyﬁity zetg, and the conformlty act governs a
lot ef this, most of these condemnations, and we want 1o
abolish that,

Hi, RODEE: I see.

MR, HAMMOND: The word "expressly® is very imporbant.

ME¢'£EQA&ﬂi Then you ought to put a note in, I $hink,

referring %o that, so people will not think that we use an
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ad jective of emphasis without reason.

DEAN MORGAN: Did you say "expressly reguires? or
"expresaly pravﬁﬁesﬂ?

HR. HAMHOND: 1 sald “expressly provides for?,

THE ACTING CHAIRMAN: A1l right, what iz ithe 0 ton

golng to be nﬁﬁ?

DEAN MORGAN: ‘“Requires® or "provides for®?

MR. LEMANN: ¥p, Dodge made the point (I theught it
wag good) thatxiﬁﬁnught\tﬂ be "requirdés’, because 1f the
statute permits geveral methoda, the;@ iz no rea&en that we
shouldn't permit a jury trial.

DEAN MORGAN: Thnt mg.righ@. I think so.

JUDGE LOBIE: How abaut‘”axp?asély regquires®®

MR. LEMANN: Yee; "exprsssly requires®.

THE ACTING CHAIRMAN: A1l right, is that acceptsble

 now? A1l those in favoer say "aye"; opposed. So ordered.

(Carrieq)

MR. HAMMOND: That bringes us down to Dlemlesal of
éctién, and on that we have on page 3-0f the gmendments a
dralt whiéh is'laheleﬁ " smendment Xo. 19." "hat is g drafs
prepared by Br, Tolman in an effort to carry out the instruc~
tions of the Committee at the iast meoting, taken from a read-
ing of the transeripi by him, and endsavoring to use the
varieus phraseclogy that was used by the different membgrg, and

ﬁelaeﬁiﬂg'ﬁhe one ithat he thought reprogented the consensug of
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of opinion. I ratier think that Hr. Tolman has nore or loss
avandoned el pa@tiaulﬁr-ﬂ?af%a because in the repori of the
subeomnitiee you will fa@mw that he Bag g sort of redralt of
ay suggested #menﬁm%hﬁ# which you will find on page b, |
1labeled "Hammond Amendment’ ﬁa distinguiah i%.

. LEMANE: We have three dralts now, have wet
Haybe four. -im page 3::.@;13@?@ ig the committee &raft_, and on
page 4 thers is the Hammond Amendment. A%t the botiom of the
page is the bepartment of Justice Admendmesnt. Then in thig
latest communieation, of February, '-:;s?e have the commities's
Tinal suggestion. |

HR, HAMMOND: Just Mr. Tolman's. I don'd think that
hae besn approved by the other members of the subcommities.

BR. LEMARR: It has thelr nagmeg, "Respscifully sub-
mitged. " 0

KB,  HAMBOND: But you will notice that they have
never agreed oh 1%, |

| iHE ACTING CHAIRMAK:. He says, "The subcommi ﬁt-éa

ch&ix*man gubml te ancther draft which adopts ¥r., Hamuond's iéieaﬁ
with gome meodifleations of phl*agéa*olegy;“‘

M, LEMANN: I see. &nd then he puls the namnes of
all the comsittee down. I get it.

THE ACTING CHAIRMAN: Ve thuugﬁt thig was gll desir-
able Mfmﬂmaﬁi@n which should ’m:‘ brought o the attention of the |

Committes.
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MR, HAMNMOND: And, unfortunately, there is another.
I had %o nedraft wy own. |
HR, LEMANN: 8till anothert

MR, HAMHOND: I don't know whether you have it or not.

If you bhaven't, I will give it %o you. It is called a redrafl
of the amendment. I¥ was sent te the members of the Advisory
Committee in tﬁarlettér dated January 27, 19&&.'

Wi, LEMANN: I have that.

MR, HAMMOHUD: It ig really Just to correct a word in
there. I don't know how you want té‘taka this up., I don't
know how much you have studied thesme drafts.

MR, LE@&&&:- What ia thé final point of difference
between your draft and that of the Department of Justice?

MR, HAMMOND: Their draft doesn't take care of the

DEAN MORGAN: The'ﬁapartmeﬂz of Justice want Jjust what

they sald in the first place, praetieallym
MR, HAMHOND: Suppose I read you my oriticism of the

ﬂ&?éf?ﬂ%ﬂ% of Justice draft. In their letter of explanstion of
1t, Mr. Littell says he thinks he has made gquite a concesslon
by the prevision in there that they ean't dlsmles, provided
nogaenslion has not been taken.

MR, LEHANN: His views are in Exhibit ¢, pages 1, 2,
and &, are they?

very thing thet the Committee thinks should be tzken care of., _
MR, Hﬁﬁﬁﬁﬁﬁ: Yes. Do you want to resd those over
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Firat?

ﬁR; DODGE: Everyoody agress that this rule-appli&a
only where tltle hes not passed. That lg, we start with the
assumptiﬁﬁ that the title has not passed. You say in your
draft, "I the court finds that there has been no taking under
the aanéemnatidn sﬁatute used and no actual taking ....%"

Just how are'thase to be eorrelated te the idea thatl we are
talking about, a sase where title hasn't passed. What kind of .
taking would there be except the tazking of possession?

MR, LEMANN: He doesn't use the Wofds Rvesting of
the title" in the redraft. That is in the Department of
Justice's. He doesn't use 1%, as I understand 1t. You sse,
here is the Department of Justice's, and hers is his {indleat~
ingl.

MR, DODGE: Oh, yes. You dldn't make that preiimi-
nary ﬁtétementn | , | t

MR, LEMANN: He has ne Yas of right". You see, they
have a provigion "as of right®, and he doesn't use that.
| MR, DODGE: You say, "If there has been no taking
unéer the condemnation statute used® {that would mean a taking
of title) "and no actual taking', which would mean going into
pogsession. | _

MR, HAMMOND: Yes. I was following the language in

the Banfbrth-caag_mmre or legs,  That was a Migsigelppi flced

control proceeding, and they held in that case that there was
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ne actual taking and therefore ne interest could be allowsd on
the award, or something like that. There was some king of

gquestion involved, and Mr, Justice Hesd clesrly indicated in

that case that if therse had been an actual takinge-

Wi, D0DGR (Interpoalng): Of possesnion.

M, HAMEQHD: -—-coumpensation would have had %o be
vaid. It seems that what thej dld there was to go into the
property in -coannection with this fleod control business, buf’
the Gourt coneluded that what they had dene left the 1&&&@%&&?
in ne worge position than he was before, that they haa done
thlngs in there but that his property was just as well off
as before, 17 not betier then it was before they went in there.

| I will read you the two excerpta fram tizat opinlon
that I was followlng, 1He says: .

| "Unlees the taking has cccurred previcusly in asbuale

1ty or by the statutory provision which fixes the tims of
ﬁakiﬁg by sn event such as the filiég of an action, we are of
the view that the taking in a condemnstion sult under this
statute Sakes place upon the payment of the money award by the
congemnoer. Ho interest is due upon the sward until taking.
The condemnor may dlstontinue or abandon his effort.?

Then, later on in the opinion he sayal

"The Government could become lisble for g taking in
whole o in part, even wlthout direat appropriation, by sueh

congtruetion as wenld put upon this land a burdsen asctually
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axperlented of caring for floods greater than it bore pricr 0

the consiruotion.®

HR, DODGE: Your words are: "Where there has bhesa no

‘taking under the condemnatlon statute used and ne actual

taking." Do those go beyond words like this: “Where there has

been no taking of title or gossassiwn“?
MR, LEMANN: They said "4t any time prior %o the
vesting of the title" and also "provided possessien has not

been taken.® That is in the Department of Justice's. It seems

to me that they sover both polnts. You have possession; you
dgon't say anything gbhout title. You say possession has bsen

taken, whether actual or by implication of law. If gnything,

they have more limitation, because they have all the possession

taken. You ¢ould write in st the end of their language! ﬂﬁra»

vided poesession has not been taken, either asctually or by

implication of law", and 1f you added that to thelr words,

- you would have everything that is in your rule plus some

Language sbout the vesting of title.
Hi. DCDOES Bxeept that they haven't provided for
determining compensation in the case. _
MR, LEMARH: I was going to ralse that questign,
The eommittee chairman saye he submits Mr. Hgemond's language
with some medification, including the statement: "4s to
property so téken, 3a$t compensation shall be swarded in the

gondemnation aﬁtian.ﬂ The Repsriment of Justice say they -
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don't know Just what you mean hy "just compesnssbion® in thab
eonnection,

Hi. BRODGE: ‘They have %o take a Qhanae on that.

HA, LEMANN: That is right, but what I «n wondering
is whether that ie the intreduction of a2 point of substantive
Law, and what is the necsssity for it?

¥R, DODGE: It @méla prevent the necessity of hringing
g new pult, that is all. We discussed bthat point 2 goeod dsal
at the lant meeﬁiﬁg;

PHOFESSOR CHERRY: Yes,

M., LEMAMNN: But they ean't do 3t.if they have taken
9535@331&3 uhder ths'limitaﬁisﬂ h@re; and 1F they haveﬁ*%
tnken possession and if title hasn't vested, how would any

sompangstion be due, Mr. Dodge? They can't dismiag 1f either

of those things has happened. If none of them has happened,

how ean Jusi compensation be due? They already have the limi-
ta‘i‘vian.ﬁ 35 as to when they can dlssiss.

MR, DODGHE: We ave not ialking about a dlomlssal if
paasaésioﬁ hag begen taken.

MR. TEMARN: No, we are not. They have excludsad
that. 8o I don't see, with these limltations, how you Sould
get %e Lhe point of compensation. If you wanted to paint the
1ily, where 1% saye "provided yéssﬂsaien haz not been taken,
you ecould add “e;ther actually or by implieation of lew", and

it geems to me you would hava‘avary safeguard in thelr draft.
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Then they couldn't dlemisz as of rlght AT ahéra had been slther
vesting of tltle or possession sctually or by implication of
Low.

MR, HAMMOWIN %g'wgnt %o go Turther than that, ioo.
de don't want to allow the court to dismlss it without awarding
Jua%.sﬁmgansatiﬂn.

HR, &ﬁﬁﬁﬂﬁ:l You mean $he court sould do it on its
own motiont I don't get thab. |

DEAN MORGAN: The court couldn’t, on wmotion, dismiss
without awarding compensation. a

W, LEHANN: Unger tuls, there would be no Pight o
dlsmlisa 1f titlé bad vested or 1T pessession had been taken,

VEAN BORGAN: HNo right to dlsmiss, bub what about the
dlgeretion of the Juéga?3 |

m&..mﬁﬂﬁf: The court couldn't step in and diemiss

Aan sotion.

-

#

| DEAN HORGAM: But here he moves to Glemiss, snd the
sourt says, "You may dlgpmise.?
5 MR. DODGE: There is no provision about motion %o
diamiﬁé.
MR, BAMHOND: Their argument is th&t our gensral

rule, Bule 41(a)(2) will then come into play.

MA. LEMANN: *ghall not be disslssed at the plaintiff's

instance®.

MR. HAMMOND: “except upon such terms’.
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MR, LEMANN: ‘"save upon ordsr of the court and upon
such terms and conditions as the court deems proper.® e have
to tell the ecourt, "You must not dismiss without compensation®?
The eourt says, "Yes, 4t is preper to dismiss 1t without com-
pensation"? Is it thinkable tha® in a case where compensation
ought to be given, the éourt would think 4% pr@paf to dismiss
without 147 With all the doubts about the Judges;, I shouldn’t
agsume that he wéulﬁ.ﬁa anything 1ike that; If he did, you
é@ulﬁ appeal, |

MR, HAMMOND: They want en express statement in the
rule that they can't-- |

MR, LEMANN {Interpoeing): Who is "they*?

¥R, HAMMOWD: -~have a dismissal 1f there has been
anything t&ganirr )

MR, LEMANN: Eéu.hava it here, except, you say, you
are sfreid tha Judge will do it. You havs & 1iﬁztatiun in this
langugg& gubnmitted that 1t can't be diomigaed sg of ?ighk it
there hes been possegsion baken. |

M. HAMMOND: That 1s as of right.

B, LEMANN: How else would it be done? By permisge
gion of the cou?t?

M, ﬁﬁﬁﬁﬁﬁﬂs Yeun.

HR., LEMANN: Then you are afraid that the couwrt would.

give then wermission, when possesslon had beea taken, to dige

mise 1% without gompensation, thst the ecurt would think 1§
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proper o do thaet?
MR, HAMMOWD: Yes: they do all the time.
PROFESSOR CHERRY: Their whole contentlon te us, Hr.

. Lemsmn, was that they couldn't retain it and--

HR. LEMANN (Interpesing)i You speak of "they."

PROFESSOR CHERRY: Mr. Lit%ell and his associsbes.

MR, LEH&E%:' But he éildn't wani this Just compensation
provision in, | |

DEAN MORGAN: Of course he doesn’st.

?RGFES&GH,G&EREY; For tnéﬁ yery raas&#, that %ﬂey
ave not entitled to 1t. If he hes %o g to the court and got
permigsion, he Bﬁill deesn't want'aﬂy-eempenamtian. |

MR, LEMANN: He can't dismiss under this draft i
posasagsion has been taken,

DEAN MORGaN: éh&t draft?

PROFEBSOR CHERRY: Without going to the coupt.

¥R, LEMANN: They all do i%. o

DEAN MORGAH: That 1a as of right,

| #R., LEMANN: Yhat other situation is there in whieh

they are golng %o do 1%? They are going to go to the court for
permlsslon, and you are afrsid of the court: is that 1%? You
bave to tis some limitatlons on the judge.

ME, HAMMOND: That 1s 1%, |

¥R. LEXANN: That is the committee's fear.

MR, HAMMOND: Yes. |
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VR, LEMANN: You are afrald that he will say, "o,
I couldn't do it, but I will go %o this jﬂﬁga and say, 'Jdudge,

the rules wouldn't permlit me %o dismiss as of right because I

_have tsken possession. Now, Judge, I want you Lo let ae digw

miss it after I have taken posdsession, so %ids felleow will get
nothing.'? I csa't imagine that a Judge would do 1t. I can't
imagine that he wouldn't be reverged. I can't imagine that
eangtitu#ienélly a fellow wouldn't be entitled To jusé gompeni~
sation.

DEAN MORGAN: But he would be regquired to do it in
another astion., That is the whols point,

ﬁﬂg'ﬁﬁﬁﬁms- MUr, E&mmendy you say Judges are aanataﬁtly
doing 1t. After the Government has actually entered late

pogsession and eauszed & lot of damage, are the judges dlsmiss-

ing the sction without gilving them anything?

¥R, HAMNOND: Yes. They clte a cape there, the mest

racent case where théy very clearly did just exactly that thing,
The court said, "You have to go %o the Court of Clalmg. I
adnit you have suffered demage, but your remedy 18 in the Qaurt
of Claime." That ic the thing that the Committee wanted to
prevant,

HR, ﬁﬁﬁﬁa:' Thst is where the remedy liea? If She
Government, without sny formal taking, has come on my land and.
done a lot of demarze with 2 view to some prospective public

imgrmvegeﬂ%, I then have to gzo to the Court of Claims,
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ordinarily speaking?

DEAN MORGAN: Yes.

HR. HAMHOND: That ie thelr position.

DEAN MORGAR: Surely. It is Just as if the Govern-
ment counld ceme into any a@ﬁimn.

HR, LEMANN: You have a remedy in the Court of Claims.
The fear ism ﬁhat.ﬁhﬁ-gudge-is goling to pernlt %h&é, and you
ought not% t@ be sent to the Court of Claims. -

MR, DODGE: OF course the thing ought to be dlsposed
0f by the pending action before any dlsmissal by order gf the
cours is g@ymiﬁﬁeﬂ. .4

PROFESSOR CHERRY: That is the point.

MR. LEMANN: Would they take possession without going
%o the court at all? A q

DEAY MORGAN: Yes. .

MR, "HAMMOHD: E@a; they have, under the 3egcond War
Poweres Act, and the ?irst‘%ar Powers 4ct in ﬁhﬁrlaat war had s
pravisian.

M., LEMANN: Then you have %o go to the Court of

‘Glaime, haven't you, and there is no pending action? Thst is

what I asked you.

‘ Hi, HAMMOND: HNo pending action. Pardon me, Yes. .
¥R, LEMARN: They can go fake your property. _
PROFESSOR CHERRY: Then they have o start the action.
THE A&fiﬂﬁrﬁﬂﬁiﬁﬁﬁﬂs i suppose thal may happen. We
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ned 2 case somswhat of that kind.
MR, LEMANN: I don't Rnow.
THE ACTING CGHAIRMANT Ye had a ¢ase where the origli-

nal tsking excephed easements of telephons wires, and go on,

 and then actuslly they took down the telephone wires., Yhe

telephone company appealed in an eminent ﬁaméin proeeeding,
and the district court held, and we affirméﬁ, thal there was
noe taking of it; that 1t was Jjust & © frespassg, and they had to
ge to the Court of Claims. d

MA, LEMANN: A1l the time Il have c¢llients whose ships
they have taken. They are not golng to bring a sult in waritime.
They take the sghips, They gay, "We want the ship." I have
clients in the lee business. They say, "Ws want your lce, Ve
will take 1%, and we will %ell you what we will pay you for
it. If you don't 1like what we pay yéu for the iee andg the
shipe, you sue us," That is heppening all the time,

L ‘z-ma_ram % Surely.

¥R, LEMANN: Constantly. It happened in the last war,
when I wee here in the Shipping Board. We %ook ships. ¥e told
the yéﬁple what we would take and what we would give them for
it, and if they didn't like 1% they could gu to the Gomf% of
Slalma. I dlan't think it was terrible. I wse on the CGovern-
mentts slde %hén, and I zm on the individusl's side now., I
den't gee anything terrible abauﬁ going to the Yourt of Claims

when the Government cemes ln and takes property. That is what
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the Court of %laims is Tor.

DEAN MORGAN: Have you been before them often?

MR, LEMANN: @née.

DRAN MORGAN: A swell court to get anything oub ofy

MR, LEMANN: I don't think you can use that case
logically to say thet you have a bum cours.

DEAY MORGAN: OCherlie is -tenmg us we ought o be
practical here, énd I agree on that point.

MR, DODGE: Herse is a case where the Government has
brought a suit, hasn't 1t, and one 6f the lssues is the determi-
nation of compensation for what they have done. They zeek to
abandon . i% afte#r they have Leken posgsession and inflicted a

lot of damage. They seek to abandon i% by metlon to the court.

Why shouldn't we preovide that the damages should be azssessed

then and there in the suit already pendlng, instead of forcing

the landowner to go down %o Washingtén to the Court of Claime?

DEAN MORGAH: You see, Major Tolman's araft on page 3,

sayss ”tne plaintiff may aismiss the action in whole or in
part by filing a notice with the court sebting forth®, and g0
forth, "but if the plaintiff has taken title or posseaslion of
the preperty sought to be acquired or of any part thereof or
iﬁterast therein the plalntifl may not diemlies uﬁtil Jjust eon-
pensation has been awarded.®

Why 1sn't that just what we insisted on last time?

HR. ﬁﬁ?ﬁﬁ: Yeg, it is. That is what we voted for
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last time,
DEAN MORGAN: and why dossn'it that say, Just as

slearly ag you can gay 1%, that when you taks title or possege

- glon, as Honte sald--my difficulty has slyvays been Lo Know

what “title” mesns.

MR, HAHMOND: XYes, I think that ls the trouble.

M, &%ﬁﬁﬁﬁ:' You have "possession” in there, 400

DESR MORGAN: ‘"or of any part thereo? or Lnterest
therein®.

MR, IODGE; He are aﬁlkimé only sbout cases whers the
Government has moved the court, o

BRAR MOROGAN: That is right. They have alveady gone

Hit, DODGE: It hasn't the right %o disconiinue of its

own volitien., It Tiles s motion for leave to dipocntinue., VWe
propose o condition that zs Major Tolman suggeets and ae you
auggeﬁt?

| ﬁﬁ,'nﬁﬁﬁﬁﬁ; You have two methods of hanﬁliagléhis
meah&miﬁallyﬁ One is to put in & ﬁiami&a&l ag of right, Wiﬁh
no provigien for a motlon, which ia the LDepartment of Juskice
drafg, and I think it 1g the original draft that I have beforse
me. Then it is changed around to have nothing under "As of
ﬁigh%“$/hut only by motion ¢f the plaintiff; You have to make
up your minds wnich of the two methods of hanﬁliag 1% you will

adopt, or whether you ave going to combine them, because they
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arg two different methods.

MR, ﬂﬁﬁ@%z Ingert peragraph {(3) on metlons in ihis
Department of Justice amendment. ' |

HR. LEMANN: You would have to do bhat.

Hi, DODGE:  "ae aﬁart may diemise the action on
motien, but oaly upon determination of Just compensabtion.”
Something 1ike that.

THE ACTING CHAIRMAN: Always 1% seems to me thaet this
ig & case where there is a certain lack of dirsciness 1a the
language usad on both sides. You uight easily say that we

weren't saying what we were doing or that the courts woulan't

realize what we ﬁe@@ trying to &@’unlass they had the bensfit

of ocur discussion.

I take 1% what we afa eying to do iz to say thab
darages shall be awar&e&cin the smwe action. Why don't we say
that in go many words? whaﬁ we de‘is to say it in jerms of

*lust sampeﬂ&a&ian“ but I don't think that the court or the

pe@ple wxll bhaink of 1t as what we are driving ab.

for example, "If the eourt Pinds that ahere nas baen
a taking under the condemnatlon siatute used or an aotusl
Taking, the court shell not dismiss without awarding demages
for %he period of odoupation.? |

MR, HAMMOWD: I thiank that the Ean&s‘ﬁi?isian jaﬁti«
Tiably would object very much to the use of the word "damages,®

because one of the things that they claim they are afrald of
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ig %haﬁ the sourt will award for things whiGh arg not reslily
agmﬁaﬁaablé uader the Just compensation amendment to the
Uongtitution. |

THE ACTING ﬂﬁﬂiﬁﬁﬁﬁ: I know they do, and of eﬁﬁfsa
I think thers is something in their fear. Then, in the face
of that, we mske it a leot wider fthan that, ¥e say that there
should be a Just compensation, whieh may be for the Cee, which
may mean that you have to fake the land willingly even though

aobody is golag o use 1t any more. So, in a sense, ve malke

. 4%t worse than thelr worst fears.

MR, HAMMOND: I rather thought that, if we followed
the Constitution a Little, that would be better for them.
| THE ACTING CHAIAMAN: Mr, Hammond, uader your draft
may & court do this, whieh is what I supposs we contemplated?
They have been in possesglon For a year. They now want to with-
dreaw. May the court say, "Your $title is only for s year., It
seasgs now, aﬁd the asmount of éam@aaaaﬁian'yau pay for the

yoar 1g'as follows®? Is that the substance of what you ars

"~ doling? |
MR, HAMMOND: Yes.
THE ACTING Gﬁéiﬁﬁ&ﬁ: I suppose thet iz waatl was
intended.

HR. HAMMOND: For whstever itaking there is. I based
it on the word "taking'. |

THE ACTING CHAIRMAN: Yes. I thought that was what
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was intended, and I think thet is whal we have all been driving
at. HNevertheless, isn't your language likely to mean this?

In the case that I put, where %the Government wants 1t only a

 year, and we are disougsing its having o pay for the yesr,

your language means now that they can't give it back, that
they have %o take 1% in fee simple and pay the full amcunt.
PROFESSOR CHEARY: Ho, I don't think so.
THE ACTING CHAIRMAN: Why not?
7 PROFEGSOR CHERRY: They are pormititsd to disalss by
the sourt’s order, s¢ they gre not golag to get thse fee aim@&e.
THE ACTING CHAIRHAN: But they ean't disalss hers.
PROVEGBOR CHERRY: Ho, mo. Tais is a aaﬁﬁi%i@ﬁe _
THE ACTING CHALBMAN: ?he?e'has baen & btaking, and
the motion ghall not bs granted exé%pt ag Lo what haé nct besn
taken. OF course, I suppose you are going to say that whai has
nat basn takem—is the remginder of the fee beyond & ysar.

" PROFEGSOR CHERRY: Not necessarily that. e have had
up these eases where the taking, although 1t has mean$ possesd-
sion ﬁbr only & year, has dsmaged the lend for ten years abesd,

because they gave back what was & farm as & get of gullies
that he gan't farm. That is one of the cases that we were dlg-
cusaing with Mp. Littell. e oan't undertaks in any rule here
to say what the court should hmla as baing the megsuvre of
recovery there,

I would agree with Mr. Haumond's draft, that ¥ just
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- compensation” 1s constitutional langusge and as far as we can

ge. Bo far as the ecourt holds there has besn a taking, that

is what they will give compensation for, ané that is golng %o

- differ from case to case,

THE ACTING CHAIBMAN: I sugeest s game with you,

I suggest we put it up to six &istrict Judges and ask them what
they conclude that means and if any of them think that what
has bheen taﬁea mgans the year of taking and not the ragt. I
think that the normal thing you thi?k of is 80 much land ana
that what you have taken has besn Blackaere and perhaps not
Wnltesere, and therefore as to Blgckacre you ean't go back on
wnat you have tékaﬂ. | _ _ '

DEAN MORGAN: Don't you think the aiffieulty here is
that you have tried %o do too much in one seetion? That is,
you want to glve these people s right to dismliss unless the
plaintif?, ta-ﬁse.ﬁr; Tolmen's words, "has taken title or
possess;pn of the property sought to be aeguired or of gny part
thereof or interest therein". They can dismiss 58 of right
unléss.ﬁhey have done that. Second, on motion of the sourt,
1f they have taken possession, it may be dlsmissed, on motion,
upon payment of Jjust Ceompensation for whatever‘interegt has
been taken.

MR, DODGE: Yes.

THE ACTING CHAIRMAN: Yes, I think that is true.

DEAN MORGAN: 14 seems to me that is what you cught
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te do. You ought Yo have “4p of Might? ang "On Hotion® in
twe aeparsie subdlviasions. "
HH, DOLEE: That is the ides, exsctly.
THE éﬁ?ﬂﬁﬁ-ﬁﬁﬁlﬂﬁﬁﬁ: Shouldn't you expand your idea
& 1ittle to make 1% clear th@i i% is for whatever interest
taken or for the length of time taken? XYou see, origlnsily
the idea is that they have taken it for the full period, and
unlesg you gét in the time element, I don't believe 1% is going
to De a natural deduction,. |
DEAR MOHGAN: I think yon %111 prehabl? have to draw %
the language pretty earefully there, bul certalnly it seems to | |
me you oughki n@tlﬁa-allaﬁ him to é&smigs g3 of right e the
plaintif! has taken %itle or possession of the @?bgerty-auught
to be asquired or of any part thereof or interegt therein®.
M, DEDGE: The Governmeat agress %o that,
DEAR. MORGAN: They dont't agree to thal extent., They
Juet want 1% in esse you have taken possgession, whatever that
may meat, |
| MR. DODGE: In whole or in part.
DEAN MORGAN: Yes. Then the next thing is "as of
Right," ond I agres with Charlie thst you have %o draw that -

language as to compensation for whatever interect has besn

taken so that 1t will mean %hat if you have taken less than

the amount that is stated in the complaint or in the aetion,

only as %0 that aﬁaunt ghall you get eﬁmpensatiou; that 1t be
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the actusl interest taken. L don't kiow Just how you would
araft 1t.

HR. HAMMOND: That is the trouble,

DEAN MORGAN: That 1s my aiffioul ty there, but I do
think you have %o spiit 14, ‘Eou have Bo glve them the right
o dismiss up o thet Lime.. |

¥R, Lﬁﬁﬁﬁﬁ: Hr. Dodge's suggestion {see if this is
1%, Mr. Dodge) is thag you have to make twoe motiens. Firss,
that you adopt the LDepartment of Justice's draft of €h§(13;

ME. DODGE: “4s of Right.® |

HH. LEWANN: At the bottom of page %. Aading at the

@&é the words: “"either actually or by implication or iaw;“
UESH MORGAN: I don't agree with that: I con't like
that "by implicatlion of law,?® Ay don't you use Tolman's, ang

insiesd of saying "provided possession has not been taken”,

say ﬁuﬁi@ag-%ﬁg plaintiff has talken title op poaseszion of %hé.

property®y

N, LEMSHN: He has tiﬁia in the first line., You ,
would heve $o rewrite the whole thing if you were going to do
that. I thought he huag it &il right.

DEAN MORGAN: Yhere?

Hil, LEMANH: Depsrtment of Justiee, page 4, "as of

Bight.® %A% any time prrlor to the vesting of the title gought

to be awquired in the action®. That takes care of title. “"the

plaiﬁtiff may éismiaﬁ the sctlon in whole or in part, withoug
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- court order, by filing a notice with the court setting Forth
briefly ana'eéaeisely the property as %o which the astion isg
dismisged, pﬁ@%ﬁé@é possession has not been taken.®

?ha5:1 switeh over to Hajor Tolman's, and I see hs
useg the 1ﬂnguagaz HLfP p@sséﬂsiﬁﬂ has been taken, whether

actual or by implication of law.” .

20 1 was aﬁépﬁiag-his language, but if you den't
like the words “ﬁh@%har actual or by implication of lawW-.
- LEAN MORGAN (Interposing): I am talking about his
original draft. | - '
HR. LEMANN: I am looking at the first one, though,
ﬁ&ﬁi@. Assuming that thers was aﬁm@_i&aa that you would bar-

gain with words about using "whether actusl or by impliﬂatian_

of law®, personally I shoulén't think you would bhave to use 1%,
MR, DODGE: I ghouldn't think so.
DEAN MORGAN: I wouldn't think se, if you are going
to agree, Honte, that title and possession ars the only two

thinga.

M. LEMANK: That 1s right. As of right, snd that is .

#hat Weew

DEAN MORGAR (Interposing): What I sm talking about
is what you mean by ¥title.”

MR, LEMANN: I don's see how you help anything by
eliminating a refersnce Yo title, The point is: Yor of sy
part theresd or gntarest therein®, If you take léss than the
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Tee, have you token title?

M, LODGE: You have takén title to the interest you
have acgulred.

(KR, LEMARE: That is what I would say.

PEAN MORGAN: Suppose you go after the fee, and you
have taken an interest less %than the Pee. Have you taken
title?

MR, LEMANN: To that interest.

DEAN MORGAN: A1l you have taken is title. Title %o
what?

MR, LEM&E%: You think it means fee gimple property?

DEAN HORGANT I don't know what 1t wmeans. I don't
think snybedy knows what "title" means. o

MR, ZOLGE: This is the %itle scught $o be acquiraﬁ
in ths zetion,

' BEAE HORGAN:Y 3Buppose you zo after the fee simple.
They have takﬂﬁ somsthing less. They haven't tsken title, aﬁﬁ
they haven't tsken possession.

JULGE DOBIE: In a lot of cases they %ake & rigat,
you kﬁéwﬁ \:
| MR, LEMANS: That 1s all they sesk to scquire.

JUDGE DOBIE: That is all they seek and pay for.
&, 3&%@%3 The title sought to be acquired in the‘r
s2tion, | |

M, LEMANN: Let's have a substitute for this
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Bhn af‘ﬂight“ lanpguage. Personally, I would be willing to vote

it the way they propose 1%, except "Asz of Rigat."
| THE ACTING CHATRMAN: What i golng to be the rest

of youra?

¥R. LEMand: Then I understood thers would be added
a.par&g?aph.(B} under (k) whioh would follow the paragraph {2}
now appaa?ingﬁ "By Stipulatien®, and paragraph {3) would be
on the_mati&n of plainiiff;

DEAN MORGAN: ?hat\is right,

THE ACTING CHALRMAN: Go shead,

¥R. LEHAMN: That would provide that 1t could be done
on motion, provided that if possession had been %akgﬁ; whether
actually or by implication of law, the action should not be
diagmissed without the ?1xiag{§f Just compensation.

| THE ACTING CHAIRMAN: For the imterest?

HR. LEMANN: I would stop thers, as far as that ls
coneerned. I don't think it‘eaulﬁ mean anything but compensa-
tdon for the property possession of which haé been taken. You
could add that, if you wish, _ |

DEAN MORGAN: ‘“"For the interest taken" ig what ye&'
mean, |

MR, LEMANU: "Just compensation for the property of
which pﬁgsaégian has been taken." | |

THE ACTING CHALRMAN: I think you had betier say "for

the interest which has actually been taken.®
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DEAN MORGAN: That is 1% That is what you want.
HE. LEMSNN: You slready have the words "by impli-

cation,” ao you have to decide whebher you are going to keep

them or take them out.  They weren'l my eriginal suguzestion.

I thought somebody thought they were helpful. I would be

willing to take them ous.

THE ACTING CHAIRMAN: I will throw in my iittle all,
pecause I Think in general that thie is a good ldea that Honte
is putting Pforward. I should say for my parid that I really
think that *title to the interest sought to be acquired in the
aetion® is &ll right, because that goes back to what they
have ssked for. OF course, in a sense, title is always in-
definlte, bubt nevertheless this is whatever their prayer is,
and 1% gﬁeé bask. This 15 the alternative, and I don't believe
you need “whether aﬂtu&liy or by impiicatiea,” I am a little
afraid of the word "implication." 1% is what the court finds
iz pm@gﬁas&ﬁﬁ.

| Bo I should say that No. 1 of Honte's 1s good, and
1 should think that the other paragraph he suggests adding ’
should be by order of court. don't you mean that?

MR. LEMANK: Toat is right.

THE ACTING CHATRMAH: By right, by stipulation, and
then by order of courst. . |

HR. LEMARH: That ie right.

THE ACTING CHALRMAN: Then I think your langusge would
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be all right, only I would substitute for the time taing,
"just compensation for the interest which has actually besn
taken.”

KR, DODGE: Yes,

DEAN HORGAN: I agree %o the lalter parst, all right,
but I don't agree to the first part, "As of Rizht.® I thlnk
that 1f &ny»in%%rast has been taken, Just c¢ompensation aghould
be;graﬁteﬂ for it. I think that at say time prior to the
vesting of the title sought %o be acguired in tie action, ﬁﬁa
plaintiff may dismiss by filing a notice, unleas the plaintily
has taken title or possession e sny part of or interest in
e properiy scught ﬁ& bé sequired, ?

¥R, DODGE: How can he have takaﬁ title to something
less than the title sought te heGaequiPaﬁ in the action?

TEAN MORGAN: Obh, many ways. He can scek a feé
slmple and take an easement ultimately, for example.

HR. DODGE: It must be qeseribed im the instrument of
taking, |
| DEAN MORGAN: No.

MR, DODEE: Or described iﬁ the petiticn.

DEAN HORGAN: It wouldn't ba‘deserié@ﬁ in the petition.
They go in te take a1l af—ﬁlaekaere, the fee gimple title, as
Charlie suggested and as they suggest in thai menorandun, and
ultimetely they take possession for a yesr, as we supposed

before, or they %ﬂ in and remove a building, or samﬁthing of
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'th_a’t sor b,
A. DOPGE: Without any £iling of a suit deseribing
what they are taking? |
DEAN MORGAN: It is said that they sre going to bake
all of Blackacre. |
| MR, DODGE: They have sald in the petition that they
are going to take all of Blackaore.
 DEAN MORGAH: Now they go in and jJust take a part of
Blackacre and a bullding on 1%. They destroy the bulldéing.
At the end of a year, they walk off. That is before they have
trial, They haven't the title. | |
¥R, DODGE: .They can amend the petition eo as %o show
they are taking only a limited interest. o
DEAN MORGAN: Yes, that is what they are golng to do
now. Dut they are géingbﬁﬁ dismise now, guite altogether, and
say they aren't taking any thing now. If they dismigs and guit,
then the defsndant has & clalm agsinst them in the Court of
Glaimﬁg.'
‘ MR, LEMANN: But they can't dismizg it as of right;
Eddie, in your case, bescause possession would have been taken,
DEAN MORGAN: Not of all of i%. |
| MR, LEMANN: It doesn't aay.that possession has been
teken of gll. That lan't the language. |
HE. DODGE: "in whole or in part®,
- DEAN ﬁ%ﬁ&ﬁﬁ: Where does it say that? It doesn't say
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anything about "in whole or in part®.
MR, LEHANN: Down hare it is provided thai passsgaieﬂ
has not been teken. I chould thlnk that would mean that if

eny possegsion has been taken of anything, they couldn'’t dismiss

ag of right., That is what I should think that languags elearly
mesnt. ,

THE ACTING CHAIRMAN: I don't sese why you shouldn't
add that, if:yau want toi bul, Bdsle, I don’t see why titis
comes in down there. You have suggested: "provided possession
or %itle has been taken in whole or in part.”? ﬁ@#'@&n they
take $1%le when they haven't any Jjudgment for 117

MR, Lﬁﬁ&ﬂﬁz ‘Titie is %a%an care of by ihe first T
iines. ' |

PHE ACTING CHAIRMAN: I agree with you on that.

DEAN HORGAHN; When I sald that, I thought you had

omlsted that. Or you could say: ‘Yprovided that possession o¥

any interest in the pre@erﬁy has not been iaken®, You see, I
am bﬁﬁhéréa By title, because I don't know whal title means, and
I &Gé*t balieve you know what 1t means.
THE ACTING CHAIRMAN: HNot ftooc well.
DEAN MORGAN: I don't believe anybody knows what it
e an . .
THE ACTIRG CHAIRMAN: But I ha?&lmaée soms aeaiai@ns.'
DEAN MORGAN: If you mean all the beneficlal interess,
you mezn what we éall fitle in foe gimplas and Monte is goling
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on the iheory that when you say "title and possession,® you
have sald everything you can say.

MR. DODGE: It may be %itle %o a leasshold intersst

or an interast for ons year, or anythiag,

DEAN MORGAN: 411 right,
MR, DODGE: That is the title sought to be acquired.
DEAR MORGAN: Butb the title sought to be mquimé
may be the fse simple, and 3hey may have taken %&ﬁlé tw a
leageneld interest.
¥R, DODEE: Can't we take care of fhis by adopiing
in substance the Uovernment's aspreement as to paragrsph (1),
which ig at the bottom of page U, agresing in exsct jotiden
verbig te (3), which becomss (%), znd inserting & new paragraph
{3) covering the substance of Hr. Hamﬁcnd's “By'ﬁotiaﬁ.ﬁf
Plaintlire? paragraph so as to %ske care of--
 HR, LEMANN {Interposging): By order of couri, thet is.
MR, DODGE: --by order of sourt, yes. He has it "By
Motion of Plalntiff.? It is "By Order ¢f Court." '
| DEAN HORGAN: "By Order of Court.?
MR, LOLGE: If title or possession has been taken,

plaintiff may move to dlsecontinue, and so forth, that the

denages shall be assessed in that aedlon. Lesving the working

cut of the languege to the Beporter and Mr. Hammond.
DEAN %ﬂ@%ﬁﬁ: That 18 a&ll right with me.
HH. DODGE:  Who wil%:send ug & draft within two dayvs:

364
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_Mﬁ. HAMMOND: X% 1s an swfully difficult thing.

MR, LEMAHN: 4nd 1% nust De returned within twe
further days. |

PROFESSOR CHERRY: Why the delay?

MR. DODGE: ZIsn't that the way %o dispose of tale
sscording to our vole st the other meeting and according to
the a@nﬁanaus‘éf cpiﬁiou_ta&ay?

DEAN MORGAM: I so move.

MR, DODGE: I seconded the motion.

THE AUTING CHAIRMAN: I was wondering if we eaul&n*t
have some language sloag this line by early afierncon. Uaa's
you write out Just what we have been talking about?

PROFESSOR HOORE: Not on the basis of the diseuseien,
no.

THE ACTING CHAIRMAR: Sure, you can. My staff has
gone back on me,

B, LEMANN: Why net have Mr. Horgan bring in &

draft, because he ig the one who 1s worried about this 1anguag@

now, IT 1t would get by Dodge and by the "Lemon® here, I
think 1%t would get by the "Cherry?, wouldn't 11?7

THT ACTING GHAIRMAN: I think 1t would be better to
get some langusage that looks like something we want, an& nog
try to aarreagﬁnds' That 1s %too bad. I really think we have
gotien close enough now. Eddie, couldn't you get something?

DEAN MORGAN:. I will try my hend at 1%, but I think -
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Hammond sould probably do better.
THE ACTING CHAIRMAN: You do that by thils afternoon

and let us look a¥ it, If it doesn't work, it doesn't, but I

- think 1t would be betier o try it hers; don't you think go0?

#R. HAMMOND: Much better., This 1s an awPully
alffiondlt rule %o draw,

THE ACTING CHALRMAN: Let's temporarily leave 1t that
way, thet Me, Morgan will try his hand at a draft along the
lines tha®t have been suggested, which invgl?ﬁs# a dlgmissal
as of right, which aanﬁet apoly when any interest hae been
attuslly taken by the Government; a dismissgl by stipulation,
upen which we ave agreed; and a diemlagsl by order of soursg,
whish shall provide for Jjust compensation for the intersst
sotuslly token, c -

Gan you o shend with those iﬁs&fﬁﬁtﬁﬁns, Egale?

DEAN MORGAS: I think Hammond had bebter de 1%, oo,

M, L[ODGE: Hammond and you together,

THE AQTIRG ﬁﬁ&Iﬂﬁﬁ%:r A1l right.

HR, LEMANN: I guess this 18 a very aifficult ruls
because we have (1) the Department of Justice, (2) the TVA mnd
the Uistriet of Uolumbla, all the public bodies thet have thelr
own legsl staffe, and (3) the ﬁmngrasa; I ghoulé think that
tnis rule would be more prevocative of objection and cpppsition
than any of Gur regular rules. ﬁeulﬁn*t you think gg, My,

Hammong?
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Hammond could probably do better. ‘
THE ACTING CHALRMAN: You &b that by this alfternoon

and let us look at it. I it doesn't.work, 1% doesn't, bub I

think 1% wonld be better to try it here; don't you think go?

HR, BAMHOND: Much better, This le sn awfully
dlffioult rule To draw,

THE AOTING CHALRMAN: Let's temporarily leave it that
wey, that Mr. Morgsn will try his hand ab a draft along the
lings that have besn suggpested, which invai?égz a dismisesl
as of vight, which cannot apyly when any interest has been
aobually taken by the Governument; a dismisael by atipulaiien,
upon which we are sgreed; anéd a dismiseal by order of cours,
whieh shall provide for just cosmpensstlon for the interest
actually tsken.

| Can you #o shead with those inﬁtfﬁ@ﬁiﬁﬁﬁa Haqlet
DEAH MORGAN: I think Hamuond had bDetter do 1%, %oo.
Hi, LODGR: Hommond and you together,
" THE ACTING CHATRMAN: ALL righs.
| MR, LEMANH: I guess tile is a very 4ifficult pule
bocause we have {1) the bepzriment of Justiee, (2) the TVA and
the Plsbriet of Uolumble; all the publie bodies that have helr
own lepgel sﬁaffs; and {3) the Uongrsass. I should think that |
this rule Wwould be more provecative of objection and opposition
than any of our regular rules. douldn't you think so, Hr.

Hammond?
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MR, HAMMOND: I don't think we will have sny chjes- .
tion from Congress, probzbly, or from the landowners, oergainly.

The real objection is from the Department of Justlce, and they

dgon't want the rule unless they can get 1% the way--

HR. LEMANN (Interposing): The way fhey think it will
work,

MR, HAMMOND: Yes.

MR, LEMANN: And the TVA people and people like that
arg alse affecied.

- MR, HAEMOED: They haven't been consulibed about 1% so
far, out we flgured that when the draft goes sub %o the bar
with the rest of 1%, we would heasr from them on 1%,

| R, LEMANN: Tell me, are most of these condemiiation

proceedings under state siatutes under conformity praciioce?

W, HAMMOND: Yes. 'ﬁe'may get some objestion from
Congress on tha%. 4¢ o the provision we were talking shous
%@f&rgk ﬁbeut-%he trial by Jury, Congress may nob want teo
sbolish that. It is unlikely that thal conformity will be
abulighed.

| AR LEEANND I haven't tried thet, ¥y firm haég But

my impreasian is that in my state we have a jury of fresholders,
property owners, not an ordinary Jury. I guess thet is so in
many states., if thig provision were adopted, you wauid'have
& fegalar, erdinary jJury, W@uldn?t you?

JDGE DOBIE: You mean ne man can sit on that Juvy
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uniegs he is an owner of propsriy?

M. LEMANN: Yes. We feel that in expropriaztion
Gases a property owner ls &a?@@ially gualified %o make a gusss
of what the property is worth. ‘

_ THE ACTING CHAIRMAN: Gentlemen, wouldan't 1% be a
#004d idea 1T we got up and stretched our legs for about five
minutes? OF course, Hr, ﬁérg&n might be through by then.

MR. DODGK: First, let me ask Mr. Hammond if I under-
stood him correctly that most of these takings for war pUrpo ses
by the Gevernment are made under state authorization.

MR, HAMHOND: That is what I understand.

¥R. LEMANN: WYhat is your procedure, ¥r. Dodgze?

i, DODEE: BI never knew them to proceed in Masgs-
chusetts in accordance with cur ?tata practice, which is te file
an instrument of taking vesting title and then %o go %o a Jury
on the landewner's petition for compensation. I think they
af@ alwsys started by a Goverament sult in a Federal forum.

- MR, HAMNOND: Yes, but they follow the state pro-
cadure in the Federal court.

Hi. DODGE: It le quite different from the siate
precedure. It ig & sult by the Uovernment 1n$ta&d of by the

landowner, and they don't get title ordinarily uatil the Judg-

ment .

¥R, HAMMOND: Of course, they have the speclsl
Deelaraticn of Taking Act.

i
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vee Hrief récess ... _

THE ACGIING GHAIRMAN: You have covered everything,
have you? |

MR,  DOLEE: He hag 1%.

| THE ACTING CHAIFMAN: Fine, I knew he would., A1l

right, we will resume. I understand that we have 1t all
settled. |

DEAN MORGAN: We will throw this %o the lions again.

THE ACTING CHAIRMAN: Shall we vole to accepd isg,
or would you like to have 1t resd? - |

DEAN HORGAN: I think you had probably better have 14
read, juat as a-matter of presaution or ferm, shall I say.

| THE ACTING CHAIRMAN: Yery well. I think 1t is rieky,

but nevertheless, go shead. . | :

DEAN MORGAN: Taking the form at the bo#tem of péga
X of the memorsndum, which is the Depariment of Justics
Amendment € striaa out the words "provided Qesaesaian has ﬁ@ﬁ
been taken" ané insert “unless the plalntiff has taken
soggession of or some interest in the property as %o whieh
the plalniff seeks to dlsmias,®

ﬁﬁ. LEMANN: Posgession?

M. DODGE: ‘or somé interest in the propesrty®.

DEAY MORGAN ; "pogsesaion of or some interest in the
oroperty®.

MR

. Lﬁﬁﬁﬁﬁ: #hat does "tzking some interest® megn?
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OFf course 1t doesn't mean interest in the populace. It means
a property intarasﬁ;
LE AR Hﬁﬁﬁﬁﬂ% it means a property interest, of courss.
"Interagt 1s a very good American Lew Inetitute expression.
JUDGE DOBIX: It is about the broadest thing you have.
MR, DODGE: If he has built a telegraph line aeross
1t or something like that, without taking possession.
DEAR MORGAN: That has been done.
JUDGE DOBIE: Will you resd that again?
PROFESSOR SUNDERLAND: ikl you read the rest of
tha% agaln, Kddiev |
TE AN yaiﬂﬁﬁ. "unless the plaintiff has taken Do sseg-
aion ol or some interest in the property as to which the

plaintifl? %aaks to dismisg,"

i

JUHGﬁ_ﬁ@EEE; That sounds all right %o me.
DESH MORGAN: Then, a secilon "By Order of the Gourg. "
“At any time b@fgrﬂ eompensation has been determined ang aaiﬁ,
the action may be dismigsed by the court after motion and
hearing, execept that the action shall not be dAlsmisgsed as %o
any part of the proper ty of which plaintiff has kaken possessgion
or 1ﬁ whieh plaintify has'ﬁakan any interest until Just
compensation has been airarded for the pﬁssessimn or interest
se tsken,® |
JUDGE DOBIE: I think that is very good.

MR, ﬁﬂﬂ&@f *until Just compensation has heen avgrded
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in the action.®
DEAN MORGAN: "or other lnterest”, really.
MHE, LEMANN: Yother 1ntarést“ would help 1%, I thinkg
DEAR MORGAN: I think you ought %o have there
"possesaion er other intereat.®
MR, LEMANN: That would help 1t a lot, I think.
THE ACTING CHAIRMAN: (2) etays in, doesn't 149

. That ie by stipulation.

DEAN MORGAN: Yes.
THEL ACTING CHAIRMAN: And {3) is by order of the court,
28 you have glven. Doeg "Effect® stay in as {4)%
HR. HAMHOND: Yes, That bas to bé considersd.
DEAN MORGAN: Yes, I should suppose so. That wouldn't
mean they couldn't start agsin, would it?
- THE ACTING CHAIRMAN: Then don't you want to put inm

"Exeept as otherwise provided in the notlce or stipulation of

dismissal or order of dismissal ,..."%

| MR, LEMANN: Notice, stipulation, or order of @ismlss-
al. - : |
| MR. DODGE: How could you pre Judice the Coverament in
ite vight of eminent domain? | |
ﬁﬁﬁﬁ MORGAN: You ne#&r could. There wouldn't be an
atticn if they &iﬁﬂ't have a right tc take it anyhow,

MR. DODGE: Whether 1t 1s with prejudice or without

prejudice, you cantt affect the Government's right.

;\- .
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WR., LEMANN: fhis is just stating the obvious.

LEAN MORGAN: That ls stating the obvisus.

MR, HAMHORD: You can stop the @%overnment.

DEAN MORGAN: No, you couldn't either. I don't bhink
80.

MA. DODGE: You couldn't make it with prejudice aven

- by stipulation.

MR, LEMANN: You could really omit that, don't you
think, ¥r. Hammond?

MR. DODGE: Does that amount to anything, Mr. Hemmona?

MH. HAMMOND: I don't kaow. 1% has always been in
there, | |

DEAN MORGAH: Suppese they gave notice of dismissal
with prejudice. Lord bless me, that woulén't stop them Ffor a
minute. How could 1t? T

HE. LEHANN: Let's see. Suppose they had an lasue as
to‘whez§ﬁr there wae any need for it.

[ DEAN MORGAN: They might not need it today, and might
ne@d 1t tomorrow. |

MR, LEMANN: Suppose they stsrt fomorrow.

DEAN MORGAN: Exaﬁﬁly. I would like to see sy body
try to put a limitation on the Governmenti's power of eminent
domain, by Tule of court or otherwise.

. PROFESSOR GHERRY: Or by the Government by stlpulation.

HR, HAMMORD: Do you want to leave in the words
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"Except asz otherwisge provided"? That seemg to give the sourt
power to dlsmiss 1Y with prejudice.

MR, DODGE: The court couldn't dlsmisgs it with preju-
dice %o the Gﬁvernmaat'a right of sminent domain. '

HH., HAMHMOND: why ﬁave those words "Exeept as other-
wise provided® in there, then?

MR, DODGE: I think the whole paragraph should gooub.

M. LEMARH: You sither take it all out or leasve it
ali in. bo you move %o ieave 1t out, Mr. Dodge?

M. DODGE: I can't coneeive of any aismlssal heing
with prejudlce. | |

MR, LENARN:  Hove it out.

JULEE DOBIE! Suppose the cowrt had tried a publie
nacessity ér something of thét kind. |

| MR, LEMANN: That is the point I raise, but then they

sai& you might have a new necessity; thst you don't have one
taaay,_bu% you might have one Louorrow.

JULGE DOBIE: Make the basls clearly res judi@é%g
if fhe Government came baock. |

i, LEMANN: You could at least zay that they had to
show some new necessity, that they couldn't relitigate 1t with-
out showing a new need. _

MR, DODGE: That isn't often a judieial guestion.
Is it ever?

HR., hEﬁﬁﬁH: Oh, yeg, we have 1t, where there 18 a2
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need for it.

DEAN MORGAM: here 1% ig for a public purpose.

5&&&%-%@323: That Cettyshurg Batilefield was one mf'
those Gases.

MR, LEMANN: Sometimes it is the extent of the taking
‘that is required. They went %o take more than they need. I
think you ean 1itigate that. They want 100 acrea. You say,
"You don't need 100. You need Just 50.% You can litigate that.

MR, DODGE: You can certainly litigzete the. question
¢f public use, publie purpose.

DEAN MCRGAN: There is one thing aa'whiah it could
be done,

| MR, LEHANN: That g the point I ralsed, and then

you sald there might not be & public purposeé today but thers
migﬁt be one ToUOrrow. _.

ﬁﬁﬁ$ HORGAN: You were talking about necessity. Yes,
there might e a gifferent public purpose.

MR, LEMANN: That 1s pight.
| M. DODGE: That isn't so likely. The public purpose,

you think, might be with prajuﬁigﬂm-l

JUDGE DOBIEY A1l this éays, really; is #Exé@pt ag

otherwise provided". The court’s dismissal doesn't have to be

prims fgele without prejudice. I don't think that san Go any

napam,

MR, LEMANNI It can't do eny haram.
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MR. LODBE: I thought at first that it was foolish,

but I ges there is a chance for 1t. Jupoese there is g sonden-

nation @axiﬁign, and an answer is filaﬁ-aatting out that the
taking 19 invalid ag 1%t 1g not f@r;a‘puﬁlia;yurpese, angd there
is a dismissal by the Government with prejudies. That would
preclude the Government 1if it was not a ?ublic yﬁrp@se at that
time, wouldn*t it? _ | _ |

DEAN MORGAN: I should bhink so.

JUDGE DOBIE: As I say, E dgon't think any Judge is
going to do it, but I cdon't think 1% doés mm&'hérm. I think
the Government Department likes 1t. It sayas that the dlsmissal
normally is @n&-witheht‘@rajuaiga, _

THE Aﬁwzﬁﬁ-ﬁﬁﬁzﬁﬁéﬁ: &re you resdy for the gquestion?

PROFESSCR CHERRY: It makes 1t conform to our other
disaissal gtatutes,

THE- ACTING CHAIRMAN: Yes, 1t does,

) JUDGE DOBI¥: I don't think it is highly imper%ant
but I believe it probably serves a useful purpose. 1 move 1%
beskep% in.

DRAN MORGAN: Let 1% be.

THE &ﬁf@ﬁﬁ(ﬁﬁﬁlﬁﬂaﬂz Unless there ig objection, that
711l be kept in. Now do you want to move the aéopti@n of the
whole yrmpesal? |

JUDGE DOBIE: Yes, I make that motion, in the Morgan
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THE ACTING CHAIRMAN: Ia there any discussion of thaj?
That will be on Mr. Morgan's preposal, with the final section
belng section {4), "Effect,® as is except that 1t contains a
reference alsc to the order of dismissal,

JUDGE DOBIE: That is righs.

THE ACTING CHAIRMAN: Are you ready for the gquestion?
All in faver say "aye®; those opposed. So voied. (Carrisad)
That finlshes uﬁ that.

JUDGE DOBIE: de ought %o give a vote of thanks bo
ﬁargan@'

Hi, DORGE: 1t dldn’t take the entire forty-eigt
hours that were allowed.

Tﬁg ACTING ﬁﬂﬁiﬁﬁﬂﬁz Dogs that cover the entir@
émn&@mnaﬁian rule?

HR., HANHMORD: There was one thing that 1 dién;t
mentian under Amendment Ho. 19. That is, there are some
differsnces between the statute and our rule., These are Junt
minor éiffareneas, but I think that we.ought %o follow the
statute on them.

DEAR HMORGAN: Whieh statute is Shat?

HA, HAMMOWD: That is 8. 919 about the demand.

JUDGE DOBIE: Where is Shat in here?

¥R. HAMMOND: Do you have a copy of the statute, the
wording about demand? It is Just slightly different.

- DBEaR ﬁ?ﬁ@ﬁﬁ; Demand for Jury trial, you mean?
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HR. HAMMOHND: Yes. I think we ought 6 adopt %the

proviglon in the statute in our ruls. - That is agressble to the

Jepartment of Justice.

DEAN MORGAN: You want twrlsl by Jury demsnded in thls

way?

MR, BAMHOND: Have you the language definitely? I
think we had better have it.

DEAN HORGAN: Yes.

MR, SAMMGﬁB: ALl right, I have it. You have the
rule. The gtatute says thatb “An? p@;rty nay denand & trial by
Jury of the lszsue of compensation by filing with the elérk of
the court a demand therefor in wri%ing at any btime after the
aammeaaemaﬂtraf the condemnation proceedinge, and not later
than ten days before triagi.*

| YHE ﬁﬁ@ﬁﬁ@-ﬁﬁ&iﬁﬂ&%: dhat are you goling to do?
Are you going . to leave in what we have as o withdrawal?
- MR, HRAMMOHND: Oh, yes; and the amnendment we uwade at
the begﬁﬁﬁing of that section., It ig Just to make the r#l@

conform to the statute as te that Line.

DEAR MORGANS  The way you get it, Charles, that 13&11.

THE ACTING CHAIRMAN: Is that agreeable?

'DEAN MORGAN: Yes, 1% is all right, since we are
golng to be bound by it anyhow, I should éuppase.

ME. HAMMOND: Yes, 1%t goes along with i%.

THE ACTING CHAIRMAN: A1l right, then, we will consider
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that adopted. _
JUDGE DOBIE: That finlshes up condemnation PLHEEed -
ings. Oood. |

THE - ACTING CHAIRMAN: I want to ask one thing mere.

I @on't know whether we should do anything about 1%, bub, Mrs

Hammond, is there any view as to the procedure? Iz thiz fo go
out o the bensh and bar?

HR. HAMMOND: Yes, the UComnittes deciced that 1%
would. Of course, I think that the Department of Justice would
be just as glied to have it go 1n:'beeause they avre anxlous te‘
g2t 1% befors them, The Gommittee decided last time that they
wanted it submitted to the bench and bar, iike the rest of the
rules. |

THE ACTING CHAIRMAK: I should think it would be juss
as well to keep the two Proposale separste when they go ¢ the
Court, sad so on, but I suppose that 1¢ & guestion of detail
that we- can take up &8 We ge along. I had Forgotten that we
d4id se deside, but I guess you are right, all right.

_ PROFUOBOR SUNDERLAND: We deeided we weren't going o
R them special trEatmeﬁt.

MR, HAMMOND: I think that the Comilttes felt it
wwﬁlﬁ be a good idea to Sﬁbmi% them at the ssme %ime‘éﬁ t&é.b&?,
because then the lawyers:waglﬁ probably give some attentgéﬁ to
the eand&mnaﬁimn.rule,.whereas if they just sent out the

condemation rulew-
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DEAN MORGAH (Iaterposing)! 4 Lot of them wouldn't
pay any attention to 1%L,

THE AGTING UHAIRMAN: I $hink that is rlght, but I
was wondering 1¥ they should be tisd up ailrthé way through,

-"'particularly ag they go to Congress.

MA, HaMMOHD: On thaet, I Just don't know, but I Salak
that the Lands Diviglon may want o subal® it % Congress imme-
diately. |

DEAN MORGAN: By jJoint resplution, he said, dian'$ he?

MR, HAMMOND émaéﬁ by special Joint reselution or
.scmethiﬂg %o get 1t in there gquickly and get 1t disposed of
guleRly. |

| Of course, there is another aminur thing in connsction
with that ¥hat I didn’t thiak wa;ha&lta take up at thisg tlame.
do will have %o have an eéffsciive dete rule for this. That
would be dlfferent. .

ﬁﬁﬁﬁkﬁﬁﬁﬁﬂmz It 9ill have te iia there for a vear.

¥, HAMMONDY Yes., We wili have to have a special
effective date rule for the condemnablon rule, and we will have
to ha%a gnother one for the amendnenits.

DEAN MORGANI Yes.

THE AUTING UHaAIRMAN: We will conslder the condemna-

tion rule, as amended herein, approved.
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