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TUESDAY MORNING SESSION {(CONTINUED)
April 4, 194k |
THE ACTING CBAIRMAN: Next, I think we ought $o take

up The problem suggested by Hill v, Hawes, because that is

important and we ought to consider 1t, I would add, foo, that
we have had distributed before you a propesal gomlng pariisular-

1y from Judge Maris, as to transmission of original papers ag

the record, I would propose, of course subject fo yeﬁr approval , i
when we finish Hill v, Howes to %take that up as being rather
interesting and 1mg@ftaat. Then, unless some membsr of the
Comaittes wants to take something out of order, I think ws
might Just as well then go back to the regular gourse. 30,
unless thers is objection, unless gome member of the Conmities
who won't be here tomorrow and wants to call uﬁ any perticular
rule, w@e snall proceed with that uncerstanding,

JUDGE DOBIE: I think we will finish somorrow.
Lon'% you, ﬁhérlie? |

| THE ACTING CHAIRMAN: I should think so.

DEAN MORGANS We ought to finish tomorrow easily.

VHE ACTING CHAIRMAN: I should think so. We will
probably be purer tonight as to the situation, but I should
think we will.

Tarning to the Hill v. Hawes problem, I think that -
the best thing %o do is to take the suggestions that Mr., Hitchell

gave. Hr. Lemann had to step out tempérarily, and he will be
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back after luneh,

PROFESSOR BUNDERLAND: What rule i this uader,

THE ACTING CHATRMAYM: I #ill give thew to you. I
wag golng %o say that ¥r, Lemann Taversed Hp. Hitehell%s First
alternative or the substance of 1t, however 1% is worksd sukb.
I will zive you %r..ﬁiﬁehell’e suguestions.

The main one of his first alternative is in Sonnec-
tion with Rale 77(a), which 1s the one as to notice by the
clerk, which apparently seems to have beea the Thing whieh lad
Mr. Justioe Poberite in pa?%icuzar and the Court to feel that
further time should be given. Bule 77¢c3, ymu ;may remember,
is Hotlece of Orders oy Judgments.

' "Inmediately upon the entry of a=n order or judgment
the elspk shall serve a notice of the entry by ﬁail in the
manner provided for in Hule ) upaﬂ’gvﬁfy pardy affected thereby
who is not in default for fallure to appear, and sﬂall make a 7
note in the ﬁﬁ@ﬁﬁu of the malling, Such malling ie suffiecient
notice for all purposes for which notice of the sntry of an
order is required by these rules; but any party msy in adaition
serve g notice of such entry in the manner provided ia Rule 5
For the service of papers,?

I% was cur theory right aleong that that cien't
affect the time ef appeal. Didn't we say s0 in the ﬁmtﬁﬁ? i

Dave far%aztamg

. DEAN HORGAN: You sald so in the notes, I believe.
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I =a» not sure.

THE ﬁ&?iﬂ@-ﬂﬂéi&ﬁﬁﬁ: Hill you look st the noies?
Apparently the Supreme Court didn't examine the notes.

PRG:?‘EESOH HOORE: As to 777 |

THE ACTING Gﬁgmﬂﬁa; Rule 77(4}.

PROFESS0R MOORE:. No, we don't say.

DEAN MORGAN: Remember what I sald about Jusbice
Hoberts saying that he thought we ought to put in that rule
which provided for notice of the entry of Judgment, a statem&nt'
to the effect that that d1d not affect the bime of appeal?

THE ACTING CHAIRMAN: Yes., That is really Mr.

|
|
J |
Mitehell’3 proposal. -1 am reading from page 3 of the originagl
copy of Mr. Mitchell's provosal. I guess it is probably ihe
sgme. | |

DEAN MORGAN: &es.

THE ACTING CHAIRMAN: He saye:

“Thé first pre?gsal {to rEpeal_Hill_v._ggwea) can be

effected by =dding to Rule 77(a) the following:

“tAs the time for appeal is Fixed by law, runs from
the date of entry of the Judgment, and not from the date of
notice of entry, the failure to glve or to receive notice of
entry does not in any way affect the time for appeal, or re-
lieve, or authorize a cou§t directly or 1ﬁﬁirect1y to relieve,
a party from fallure t6 take an appeal within the time fixed
by law.t® .
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Mr. Lemann has the sgme idea, but ¥r. Lemann Waﬁta'

to know why something comparable to what we have in 73(b} as %o

the clerk isn't the idea. That is the notice of appeal. #We

have, “Re%ifiaatian of the filing of the notice of sppeal shall

be glven by the elerk®, and so on. Then at the top of the

- page, page B8 of the Rules, "but his failure so to do does not

affect the validity of the appsal.t
DEAN MORGAN: That is the place I think it ought o go.
THE ACTING CHAIRMAN: You think it should Dbe back

here?
BEAN MORGAN: Back in the Judgment, yes.
THE AUTING CHAIRMAN: Wouldn't it go here in 77(a}?
DEAN MORGAH: It might.go here.
PHOFESSOR SUNDERLARD: - The same language put in 77(4).
THE ACTING CHAIRMAN: Yes.
PROFESB0OR éﬁﬁﬂgﬁnﬁﬁﬁ: The same language you have in

the othsr, _
| THE AGTING CHAIRMAN: I wonder 1f Mr. Mitchell's
isn't a 1ittle too strong.
| - PROFLSSOR SUNDERLAND: Like s sledge hammer.

HA, HAMMOND: He says he wants to knoek i% in the head.

THR ACTING CHAIBRMAN: Well, tils ls not only knocking
it 1in the head, but it is knocking it in ﬁ%her parts of its
an&tamy. |

DEA% H@RG@N: Where is the provision that the clerk
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must send nétiee?

THE ACTING CHAIRMAN: That is 77{d}). That is the onse
I was reading. |

DEAN MORGAN: OFf the judgement? Is that what Lt says?

MR, HAMMOND: Yes. | |

THE ACTING CHAIRMAN: Yed.

"fhe failure to serve netice of a ju&gmant or order
undéer this rule does not extend the time of appeal.® Why
isn’t‘sgmathing like that the thing?

DEAN MORGAN: Yes. °

JUDGE DOBIE: He wants %o take a crack, I think, &t
that thing about vacating a Juﬁgﬁamt and entering another one,
dozsn’t he? I think he wants to do that in terms. That is
why he put in ﬁher& “dosa net .... suthorize a ceurt directly
or indirsetly to Pelievé, a party from fallure to take an

anpesl within_the time fixed by law.® In other words, he is

repudiating Hill v. Hawes there by rule, and the Supreme Court,
I think, sald they thought it wowld be all rigut.

* | Wi, IDODGE: The Supreme Court sanﬂédaﬁ, dién*t'it;
that She rules mean what they say and that the statute means
what 1t says, and that there the notice was not effective.

DEAN MORGAN: ¥o. |

M. DODGER!: Tﬁat was out of the'aase, but they hels
that the court might vacate the Juugment and,entar & new one.
That is the whole point. |
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JUDGE DOBIE: That is a pretsy s$illy procedure, it
seems to me. |

DEAN MORGAN: Yes. Did I tell you I had & conversa-
tion with Hr. Justice Roverte? He said that if we put in this
requiring notlice, we wmust have done 1% for spme purpose, and
that 1f we didn't intend it %o have any effect on the judgment
or the effaativeness af the Judgment, ws ought to have =zaid wso.

MR, DODGE: Did the Court declde, or dld the Court
have any question about that? |

DEAN MORGAN: I am not sﬁ?a., Geftainiy Yr. Justice
Hoberte had & question about it. ,

¥3. Hﬁﬁﬁ@%ﬁﬁ Yes. Helstateﬁ that in sﬁ many words
in hisg opinion.

¥R, DODGE: In his opinion. I thought the Hawes
aase.went on the effect of the vacating of the Judgment and the
entry of & new ané,

THE ACTING GEAIBNAN: It seems to me the opinion
ratiner built iteelf up on several things, lncluding the term
of ﬁmurt. They Just put themselves in s sclvent pogition where
they eventually had to say it must be that way.

ROFESSOR SUNDERLAND: It seld that the notice or
faiiar@ to gi#e notice could be relied upen by the party, aad
1T he could rely upon 1%, then it would be bound to have this
affect. |

MR, DOLGE: But they didn't give it effect.
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DEAN MONGAN: They gave 1% the effect of allowing the
Judge, at any rate, to set aslde The Judgment and enter g new
one, you see, and he was very speeific sbout that partiecular
thing in his talk with me. I said to him, "We were informed
that that was the eustom, that the clerk of the court always
aid it." He ssid, "That 1s all the more regson why you should
have laft 1t out if yéu weren'i geing to givé,gome added
effect to 1%." |

HR. DODGE: Do you think we are Inprowing the situa-~
tion enough by mersly adding the words, "The failure %o glve
netice doss not affect the fTime of appeal #?

DEAN MORGAN: No.

THE ACTING CHAIRMAN: I think perhaps 1t might be a
good ides to réaﬂ just &'1itﬁleeef‘the opinion. I suppose
this 1s the important paragraph.

"It 1s true that Bule 77(d) does not purpers fe
attach any consequence to the fallure of the clerk to give the
presoriﬁéd notice; but we can think of no resson for reqﬁiring
the notice if counsel in the cause are not entitled to rely
upon the requirement that it be given. It may well be %$hat the
effect to be given to ths rule is that, although the Jjudsment
1y flnal for athér'purpasss, it does not beecome Final for the
purpose of starting the runnihg of the pebiad-far anpeal until
notice is sent in asccordance with the rule. The Federal hRules

of Givil_?raﬁeda?e perait the amendment or vacation of g
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Judzment for eleriesi &i&ﬁ&k%ﬁ or &rrors arislag from over-
sight or omission and aulhorize the court to rellisve & pargy
from a Judgment or order tzken agalna% him through his mis~
take, insdvertence, surprise or excussble neglect. (See Rule
60(&3; {b).) Thess rules do net in Lerms apply to the situa-
tion here préesent, as the court below held., But we think it
wag competent for the trial Judge, in the viéw ﬁhﬁt the
petitioner relied upon the provisions of Rule 77(d) with
resgpect te notiee, and in the ewerelss of sound diseretlon, %o
vagate the former jJudgment and to enter a new jJudgment of
which notlce was sent in compliance with the rules., The term
had not expired ang the judgment wae still within control of
%ha trisl Judge for such action as wae in the interest of
Justice to a party to the oause, ‘
"The judgment is reversed", and so on.
Eﬂg see, he gete 1€ 811 in. He gets three prongs to

the resull. |

| JUBGE DOBIR: I think it is 2illy $o ssy that they
an think of ne reason Tor putting it in there unless it /
extended the time for appesl. That is just bunk, Charlie,

You can pee how they answered thab, éﬁt they have s mlghiy pooy
imagination. | |
WA. DODGB: What is the suggastion for 7%

THE ACTING CHAIRMAN: Hr, Mitchell's proposal (I will
read 1t again) %ﬁ that |
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| "4s the time for appeal 18§ Fixed by Law, runs from

the date of en®y of the Judguent, and not fron the date of
notice of entry, the failure %o give or to receive netite of
entry ﬁeea a0t in any way affent the tlme for appeal, or re-
ileve, or aulhorize a sourt direcitly or indirveefly to relieve;
a party from fallure to take an appeal within the time fizsd
by law,? - | | |

DEAN MORGAN: I con't think that hits ib. I think
Roberts could still say that the defendant might be misled and
that there would be pxousable neglect, sven though 1% ﬁiuﬁ*?
iﬁ mny Hay &ffa#t the %ine te appealu I am going on the gues-
ti@n of ax@ushhlu nebleet 72t on the @uagtiaﬁ of wine of
appeal at all, dirsebly or indir@ﬁzly‘ar otherwise.

PEOFES30R 3&&@%&L&ﬁ“‘ﬂ @h&%lénas expusable neglest
hava.t@ o with 137 Ve have no rule on that, have we?

DEAN MORGANY No. He sald@ the eourt can relieve a
peraon for éxﬁusabla négleﬁ%.ﬂf‘aﬁythiﬂga

PROFLSBOR SUNDERLAND anything ad a1i%

DEAN MOHGAN: Aaything, certainly, in the interest of
Jugtice. .

PAOPESSOR MOORE: Espeoially when the term of court
hag ﬂat expired: .

PROFEDS0R SUNDBRLAND! I Gon't see how they ocan
extend the time for appeal Jjust becauss there was excugabls

ﬂbém@ﬂ% in aot taﬂing i%. They can't do that, can they?




1370 Ontario Street

The MASTER REPORTING COMPANY, Inc. 51 Madisen Ave,

540 No. Michigan Ave.

Mational Press Bldg.

Clevetand

Law Stenography # Convendions ¢ Generai Reporling New York

Chicago

Washington

MR, DODGE: They can relieve him from the Judgment
because of excusable neglect and then re-enisr 1%, as %h@y fid
here, asnd wouldn't this chanpge prevent the distriet court from
dolng that?

JUDGE DOBIE: 1 should think it would.

DEAN MORGAN: It p?ﬁhéhly would, if the language 18
as etrong as he has 4t, bubt I $hink you could hit it more
dgirectly.

- THE ACTIHG CHAIRMAM: OF course, he waats to put.
something in 73{(a). I had better give you thét; too. This is
te put at the end of 77{&}.

DEAN MORGAN: .Yes.

THE ACTING GHAIRMAN: Then, in 73(a) he would add
after the word "prescribed” in the taird line, the follewing
in brackets:

”(w&iah runs from the date of entry of the judgment,
not from the date of notice of the entry).* 47 |

He gays: "This seems & gllly business, to recite in
the rule what the éﬁgﬁute says, but how else c§§ Qa meke Lt
clearer than we salready have, that the E;ggffar appeal is &
statutery matter?”

PHOFESS0R MOORE: Wouldn't that have to go in Rule 72
also? _

THE ACTIRG CHAILARMAN: -Ara we %o touch 72%

?ﬁﬁ?&@ﬁaﬁ HOOBE: You would have the same problem

389
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coming up.
THE ACTING GHAIRMAH: I don't koow., I think there

is something in what you say, but I don't think, if I were

dolng it, I would touch 72, PRule 72, you recall, is the appeal
 from a district ecurt %o the Supreme Gourt.

JUDGE DOBIE: They don't want us %o mess with thab. .
de made the suggestion to them once, you know, that they cut
out citation and all, and they were as cold as a mother-in-law's
kiss to that suggestion. |

PHOFLSSOR M&&Rﬁ: 8ut, Judge Dobie, suppose you have
a case where the clerk faills %o give notice of an ordsr thet is

appealeble from a speeilally constituted dlstrict court dirsci

- %o the Supreme Court, ang the time for appenl goszs by. Under

the dootrine of Hill v. Hawes, the specially constituted @is-

triet court would be entliled to vacate the order asnd set i€
aside so that the losing party could then appeal.

JUQ’&E DOBIE: I think that is pl'e tﬁy bad, bub I
ungerstand that the Supreme Court dldn't want us to mess with
appeals from a district couri to them, that they would take
care of that. We wanted to do 1%, you know, and tc make it
ag slmple as the appeal %o the sircult ceurtlef appeals. Isn't
that correct, Chariie? They were very firm on that and sald,
“hat is fop ué. Don't you mess with it."

THE ACTING CHAIRMAN: fes,'althaugh I had glways

understood (I don't know whether qirectly or indirectly or by
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implisatian} that 1t Wasn‘% Juat that they were psrverss aboul
it, out that they were worried particularly ebout amp@ais from
gtaﬁeiaaurﬁs, state Judgmente, and they disn't see easily_hﬂa
te work the ﬁﬂ"& %Qge"u;hér. %’h@reas they might have asked our
aﬁvice about 1t ang we might hava helped them out, they didn't,
1 think it was more that general problem. Tha rb&ult, of
cauraﬁ, is Just what you say. They_&i&n't do anything sbout 1%,
| MR, DODGE: If this rule of Hitchell's had been in

effect, the deeision of that case would hsove bean the mﬁher

way, wouldn't it, in Hill w. Hawaﬁ?
| JUDGE DOBIE: Yes; not necessarily, but prﬁbaﬁly.

THE ACTING CHALRMAN ¢ ?ram the language, you would
think it weuld be, OF sourse, I have a 1ittle sugplelion bhat,
after all, they decided zt before they looked at the language
very nuch, They t-heugghﬁ this was & havsh case, "We reaily
ought fo do something sbout it. Now iet*s see %hat‘we can do.*

JUDGE DOBIE: Decided first and found the ressons
aftemm?cis. ‘

‘ DiLAN MORGAN: Say something 11ka‘ﬁﬁis,'@h&rlia:

a1l péftiea are eharged with the notice of entry of the Judg-
n&ﬂt, and the Tallure of the elerk to .serve notiee of the entry
of the jadgmant ahall not in any way affacﬁ“, and so forth,

THE ACTING CHAIRMAN: I should think that thet was a

good ldsa.

- HR, DODGE: "affect the btime for appeal.®
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- DEAN HORGAH: Yés.
THE AGTING CHAIMMAN: I don't know whether you want
to declide whiech of the slternstives you want to Follow. Pertsps
I had betier run over them ﬁgain} The first &iterngtiva My,

Mitehell puts up, of which Hr, Lemann expressed approval, is

the repeal (I think that is a niece word) of Hill v, Hawes.,

Mr, Mitahell‘a.athﬁr slternative was sccenting Hill v, Hawes,

making the timze defe from né%iae_af gntry of the juégman%, and
then reduclng the time for spveal to tailrty deys. HNr. Lemann
said he thought we had pewa# %o do that; he thought our power
wag pretty broad, but he theught 1t very doubtful as a psliﬁy
that we should attempt to monkey with that. He thousht thas
that was a preﬁty old and pretty standard thing, that 1f 1t
ought %o bs ehéngaﬁ, 1% should be Dby gat of Gongress.

We (that is, Mr. Moore and I} recommended re lly san
expansion of 60(b). I Just mention that here, and if nobody
ig interested in that, we will Jjust take the two here.

| JUDGE DOBIE: I qon't hink 1% is a good bhing to
make 1% run from notice. I think that 1s bad, I think we"
had better do it either the Mitchell way or as Mergan suggests.

THE ACTING CHAIRMAN: I take 1%, then, the general
sentiment 18 $o do 1t by way of repeal; that of the possible
courses that we might take, what we most want %o do is to blet

out Hill v, Hawes.

JUDGE DOBIE: Yes.
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MR, HAMMOWD: m' connection with that, Mr. Mitchell
suggested two ways and says that he favore the Ffirst slterna-
tlve.

THE ACTING CHAIRMAK: Does hs express a cholce as
betwegen his alternatives? |
| MR, HAMMOND: Yes. |

THE ACTING CHAIRMAN: wWhere is it? In the letter?
I don't see it.

MR, HAMMOND: It is at the bottom of page 2.

AN HMORGAN: Charles, the Supreme Court would have

power under your previcus aemorandum to preserlbe the %time for

appeal, Wéuldn‘t it? .
| THE ACTING CHAIRMAN: I should think go.
DEAN Eﬂﬂﬁﬁﬁ: The eirecult c@ﬁrt of appeals, ceriainly.
THE ACTING CHAIRMAN: Yes, I should think so.
DEAN HMORGAN: And that would be the only theory on

- whieh your alternative would be puf up, weuldn‘t it?

THE ACTING CHAIRMAN: Yes, that there is power.
‘ DEAN MORGAN: Yes, and we are not doing 1t for tha/

district court; we ave doing it for the court of appeals on
the time you appeal, becsuse that is statutery, nle&riyq

THE ACTING CHAIRMAN: I don't know. I am not #0
sure, in z sense, _ | _

DEAN MORGAN: It i1s the same olg thing we had before.

THE ;&'QTII%‘G- CHAIRMAN: Yes, It is the thing that
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takes 1t out of the @iastrict court into the court of 8PpeEl 8.
Se.it is Zully 50 per eent distriet court. |

DEAH MORGAN: The District of Columbia Uourt was
given power %o pragarih@ its period mf appeal by Uongress,
wasn't 17 | | |
| | Mﬂ..ﬁ@ﬁﬁ@ﬁﬂ: That 15 what Mpr. #itchell says.

DEAN MORGAN: Yes,

| YHE ACTING GHAIRMAN: Mr. Mitehell, I bake 1, 2on-

alu@és g gZreal &eal'fﬁom,what the Chief Justlee said, but I
Wwonder, when you come Lo think about 1%, 1f Hill v, Hawes

isn'% directly a decision that we do have powsy over the Sime
for ag}@%a}; . 7
| DEAS MORGAN: It may bs.

THE ACTING CHATRMAN: . Just see what Roberts said.

DEAN HORGAN: Yes. o

THE ACTING CHAIRMAN: That is a nevesgsary result.
He iz juet looking at the rule., "It may well be $hat the
effeet So be given te the rule is that, although the Judzment
is figai-far cther purposes, 1t does not become final for the
purpose of starting the running of the periocd for appeasl®, and
8¢ gn., in other weféﬁ, the rﬁle now takes eare of the appseals,
They may not have thought of the qaeation of power, but it
sertainly seenms %o hﬁ there, |

HR. DODOE: we gdon't want to ﬁh&ﬂg&'tﬁat,aﬂyﬁay; do

we?
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TRE AC TING CHAIRMAN: VFrenkly, I wish somebody
wonuld change 1%, but E'&m hot reglly sure 1% 1lg the wise thing
for the Committee to tackic 1.

HR.'EJﬂ&E? Ihree monthe iz too long.

THE AUTING GHAIRMAN: Yeas, that is what I think
Qaght W be ehénged, in myrju&gméﬁﬁ, because you get three
months to do the very simple thing of filing'a,aasice of
appeal, aﬂﬁﬂtheﬁ you gét three monthe for making up the record
before you go on to make it o the cireult court, where you
wat a 1ot more time, too. Taerefors, you get alupst siy
months ag of right before you reslly teke your appesal.

| ”ﬁﬁ.f@ﬁﬁ&;:-AALtageth@r’tae long. | _

THE ACTING CHAIRMAN: I don’t know whether we should
do 1t. I_ﬁhﬂﬁlﬁ say that I think we have the power, and He.
Lemann gaid he had a0, question but that we could properly
construe that we have the power.

ﬁR.—Eﬁﬁﬁﬁﬁﬁz lﬁan,maan under our shabling act?

MR, DODGE: We always fought shy of that. Didn't we
disouss thed away back and declds Yo lsave the statuie un-
affe@ﬁ&ﬁ? |

DEAN NORGAN: Yes. _

THE ACTING CHAIRMAN: That is true, and Mr. Nitohell,
of Eau?aa3.was.&l1 in Zavor ¢f construlng cur power in a Limited
way, |

DEAN MORGAN: Thst is right.

R
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- IHE ACTING CHAIRMAN: But now he ’shmkﬁ that these
events have shown that we have ithe power, |

¥R, LCDUE: Which is the rule that he favore?

THE ACTING CHAIRMAN: I can't immediately Tindg thet
he does. He does say that he puts them both up, and he says
this: "I favor puttling uy alternative ameadme&ts, ané let ihe
bench and bar--and the Court--decide whish to accept.®

You thought that he expressed s nreference,

HR. HAMMORD: I thought he &ld, but maybe no ()

THE ACTING CHAIAMAN: I don't think 1%t is thers. 1%
may be in hig letter, ‘

JUDGE DOBIE: T Shink £t Ls in his lette somswhere;
not thisg one, in the other one. It seems to me I found 1t.

MR, HAMMCHD: I guess he 'said, *I faﬁmr‘putﬁiag i

slternstive amendments, and let the bench snd ber--snd the

~ Gourt--decide which to accept.?

PROFEGBOR MOOAE: He asasid, "Wy prefarénea ig Tor ‘ifé'lé
latter, K the latter belng to assume that the Court has ps;aﬁmx*
to mai«:e rules affecting the time for appeal.

THE ACTING GHAIRMAN: What are you reading fronm
there? 7 |

PROFESSOR MOORE: From page 2 of his lstter,

JUDGE DOBIE: The i@t%er to Stone?

PROFESSOR MOOHE: HNo; his letter to the Commitbes
under date of Mareh 3. - |
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THE AGTING CHAIRMAN: That is what we Pead the fired
éay. .1 aeenm to have misleid my eopy of 1%.

3&@&% ﬁﬁﬁiE: #Hy preference ig for ithe latiter" ang
"regulring a farmaliy served notice to start the bime for
appeal.’ In other words, nig preference seems 1o be to date 1
from the notlice and then to make 1% Bhirty days.

THEZ ACTING CHAIRMAR: Yes, I see. That 13 what he
gald. '
| ¥R, DODEE: Where is that? _

THE ACTING CHATRMAN: That is in this Xtter dated
iareh 3l.

R, DODGE: . What page?

THE ACTING CHAIRMAN: Page 2.

MR, mx}gﬁ Where?

THE AQTING GHALRMAN: Just before-ﬁha final paragraph,
at the end of the full paragraph.

HR. DODGE: Oh, yes.

JUDGE DOBIE: "My preference is for the latter,®?

HB, HAMMOHD: XYee, that is 1%, .

JUDGE DOBIN: That ig, %o make 1t thirly days and
toe starg 1t from the notice of appealg.aﬁ& for us to take the
power, Nﬁtida of Judgnent, I supposs, would be the time when
it is Peceived, wouldn't it? That, of course, would introduse
the element that you would have to prove when the felliow got

his notlee.
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PROFESSOR SUNDERLAND: That makes 1% an uncertain
ﬁat%;

JUDGE DOBIE: That is very bad, I think.

PﬁéFESﬁQR SUNDERLAND: It is not a matter of r@earé.
| JUDGE DOBIE: WNo, I would rather have i% slzty oy
forgy-five dayrs, or something like that, from the tims of
Judgment.

| MR, DODOE: Does hé gay here that his prefersnce is
for a rule shoriening the tima for anaeel and maﬁiag i@ run
Trom notice?

JIDEE DOBIE: Yes.

THE ACTING CHAIRMAN: That 1s what he says in thie,

MR, DODUE: wWhere?

THE ACTING CHATRHAN : ‘Boing back = little on that
uamﬁ page, he says, “I h&ve in my notes presented two slterng-
tives. Cne is to m&k& amendments reiferating more cliesrly eur
originsl intent ang vﬁmealing, ag far as express language eaﬁ

do ﬁag the decisgion in hill v. Howes."

JUDGE DOBIR: That is the one we have talked about and
tae un% we have read.

¥R. DODEEs What page of the lsﬁtey ig that on?

JUBGE DOBIE: Page 2.

THE ACTING CHAIRMAN: whet I am reading ls from page
2, towsrd the end of that first full paragraph. Then he goes

on:  "ihe sther élternativa i3 %o asssume that the Court has
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power to meke rules affﬁaﬁing the %ime for appeal and fixiag
the time ab thirty days from the date of notlee of bhe dg-
ment, instead of the date of entry, and ré@uiriag a formally
served notlce to start the time for appeal. Ny prefersence igo
for the latter. I think heﬁh should be lncoroorated in the
drafﬁ to be printed and distributed, and let the courts and
the bar comment on both."

I# ig éraeﬁiaaily time for adjournment.

DEAN MORGAN: TLet's quit.

PROFESSOR CHERRY: Under the latter, he dossn't mean

merely mailing by the elerk. He means g served netiée.'
LEAN MORGAN: That is right. That is what he means.
PROFESZOR CHERRY

LDEAN MORGAN: You are going %o start the time for
appesl by serving notice,

PROFEBSOR CHERRY: That is right.

DEAN MORCaN: You have %o do it within‘thirty days.

THE ACTING CHAIAMAN: I think we had better suspend
now. You can think this over, and wé’will have 1t all reaﬁy'
by the time ws get back.

«vo the meeting ad journed at 1:00 p.m, ...

t  ¥es; whieh would be quite = change.
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TUESDAY AFTERNOON SESSICN
April 4, 1944

The meeting reconvened at 13150 p.m., Judge Charles L.

:Glark, &a%ing“ﬁhairman; prasiding,

THE ACTING CHALRMAN: I think we can come o order
and start in on what I suppose should come %e be known as the

Hill v. Hawes 81 tuation.

I1f %there is any desire to follow the scoond zliernaw

tive (that is the slternative of shortening the time for appesl

on glven notice}, I throw out the sdggestiﬁn that the model af
the Bankruptey Aet might well be followed. We could look that
up, if you are interested %o got the exsct statement, but 1%
iz something like éhis. ‘Thare is a shorter period 1f notice
ig given, but there is an over-zll period if no notice isg given.
As I remeuber, if n@tiaeief a judgment is sgerved, it is thirty
days after the notice; and if no notice is served, it is in
any event forty days. |
| That, I shoulgd say, would hava two amvﬁntagea h@r@.

?irst 1% i1g m eystem that is in axiatenﬁa in the district
courta and is applied by Congress. Hecond, 1t does have an
end-all sttached to it. '

314 you hear, Edson?

PROFESSOR SUNDERLAND: I dldn't hear what you said.

THE ACTING OHAIRMAN: I wae gaying, 1f we are follow-

ing the alternstive of shortening the period snd bhaving soms
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service of notlce, might 1t not be a» goovd thing %o congider
the provision of the Bankruptey dot, which in offect Lls that if
netlce of the entry of the order ig glven, there is & thirty
days' period; then, if no notice iz given, there is a somewhati
longer period but, nevertheless, a ﬁefiaite pericd, which I
think ie forty days. I suggested flrst that that would have
the adventage of being a statutory scheme approved by Congress
whieh is being applied in the district courts in that very
large number of camses, and second that it alan't depend entire-
1y on neties, that there was = gtatutory limitatlon, so %o
apeak. |

PROFEGSOR SUNDERLAND: ' Thirty days, then, Trom the
notice or forty days from the entey of the order?

THE AUTIRG CHAIRMAN: Yes.

JUDGE DOBIE: 'That complicstes it.

%Rﬁ¥?§ﬁﬂﬁ SUNDERLAND: I wonder what the exgerianea
in the s%ates has been where the time Puns from the giving of
natiaﬂ. I don't know, |

DEAR MORGAN: The only thing I can say is that we

dig tﬁat in ¥lnnesots with appealable ordera, and it seemed o

work all rlght there, because the persen who wanted te appeal

cand wanted to have the ﬂfﬁ@?.ﬁffﬁetivﬂ would immedistely merve

notice on him, and he knew he haad % start the time for apneszl
running,

Fﬁﬁfﬁﬁﬁsﬁ_ﬂﬁﬁﬁﬁﬁz That was not the elerk., That wag
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gervice by the party who wanted to atart the time, and he
proved that service Just as he proved any other gervice,
sdnigsion or affidavis.
| I don't want to interrupt this discussion. You ayé
talking now about the alternative, the second possibild by,
i have an 1dsa on the other one uhen we come o 1t. I would
rather defer i%.
THE ACTING CHAIRMAN: He are discuasing them both,
angd I‘think you had bebter give ug your ldea mﬁ the first one.
PROPESSOR Gﬁmﬁﬂyi I am wondering 1f we didn't
nartly zet inko trauble by the language we used in 77(a) as
compared with the language we used in 73(b}. 1In 73(b}, on
sppeal, we called what the olerk dees ®Notification of the
filing of the notice .... by mailing copies”, and so on. Heve
our ianguagze is that "the elerk shall serve a notlce of fhe
entry by mail in tha.mann&r provided for in Bule 5 upon every
party affected ﬁhéraby“. #We talk abaut sawving & notice.

a Gne of the ways te clarify our situatlon, 1f we were
net g@%ng %@ attempt to ohimnge the time, I think, would be io
uge that other language. The-languaga ig what we alreasdy have
on pages 87 mnd 8% of the nrinta& rules, in Hile 73(b) on
Hotloe of éEﬂ@&l, where we talk abous. the elerk giving
netification. |

PROFESECH SUNDERLAND: “Ratificatla#“ ingtead of

"noticety
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PEOFLSGS0R CHERRY:  Ané not "gerving notice", you
see. "Neo¥ifisstion of the filing of the aoties of appeal shall
be given by the clerk”, und then we follow thmt up withi “but
nis fallure s to do does not affect the validity of tus
appesl." e make that a very subordinate sorg of thing., It
ig notification; 1% isn't notlce; it lan't servsd.

Paﬁﬁ of our difficulty or part of the thing that the
Gourt aguld gréb here, and probably 8id, was that Judgment iz
entered, snd then "the clerk saall Bgrve the notice”., Thai is
& mere formal sort of thing.

DEAH MORGAN: What do we mean, then, by the last
sentence in 77{(@)? "Sueh mailing is sufficient notice for all
purpaseg for which notice of the entry of ab o¥der ls requirved
by these rules',

PROFESSOR CHERRY: There are some sltuations, evi-
dently, whereg--

DEAN MORGAN (Interposing): Hr. Hoore didn't thiak

thers ware, I don't know.

PROFESEOR CHERRY: The only place you get it iz in

‘Rule 5§ and thal says where the order Fequires 1%, It ien's

the rules on their own that de it, apparently, but the termy

of the erder, lls that right, ¥r. Moors?

B DODGE: What is your suguesiien? Amend 77 how?
PHOVESS0R CHERRY: To say that "Notification of the

entry of the Judgment shall be given by the elevk by msiling
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¢oples thereot to all the parties.?
| THE ACTING CHAIRMAN: You want to leave cut the
references o Rule 5, don't you?

PROFESS0R CHERRY: Yes. Make 1t merely a notlfica-
tion. | ' |

THE ACTING CHAIRMAN: I should think that woula be a
Zood idea. Then put in also that failure W give 1t~

PROFESSOR CHERRY (Interposing): Yes. 'Then follow
1% up as the other rule does with the statement that 1f 1%
isn't aone, there are no consequeness., I confess I was Pather
surprised on re-reading this to find that we called that
service. I mead I dida't remember 1%. I remember the other
language. I thought of $his as Lhe sane.

PROFESBOR SUNDERLAND: - It is a prefly mild way of
Going 1t, “

PROFESSOR CHERRY: I didn't mean that would be 21l.
Jou would follow it u? with & statement. Only I 4o think that
that language calls for ﬂhanga; I den't think this should be
aalie@ “s&rving-a.noﬁiee“ on thenm. | |

PROFESSOR SUNDERLARD: Probably not.

PROFESSOR CHERRY: That really isn't what we meant,
is 1%. Mail s notification. He ought to get a chance to lesrn
about 1%, jJust as we hawe provided in thelﬁaking of the sppeal.

' PROFESSOR SUNDERLAND: Thal was Just a gratuitous

acgommelation that we made.
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cation',

PROFESSOR GEEﬁRY:_ 1 right, but that isn't what
you think ahﬁu@ wh$n you talk about serving a netice. Toal is
a very formal sort ef .thing.

THE ACTING CHAIRMAN: Let's see If we can work it out
something like thia: "(a) Notification By Clerk of Orders

or Judgments. Immedistely upon the entry of an order or a

Judgment, the clerk-- |
- PROFESSCR SUNDERLAND: "notification shall be given®,
THE ACTING CHAIRMAN: ‘notification shall be-given by

the elerk of its entry by mail upan every pa?ty affecte& there-—
by whe 1s not in defauls f@r fallure %0 appear®.

Bo we need the note 1n the docket?

“and the clerk shall make a nute in the docket of

PROFESSOR CEERRY: That is right.

JUDGE DOBIE: That doesn’t hurt. It is good practice.
PROFEZSOR OHERRY: We havé 1t in the other rule.

R, HAMMOND: It Waé in the eguity rule.

PROFESSOR CBERRY: Yes.

TEL ACTING CHAIRMAN: What was the ecxpression that you

gave earller, Rddle, about failure?

JULGE DOBIE: To serve a notice is quite formal.

THE ACTING CHAIRMAN: "Failure to make such nobtifi-

DEAN HORGAN: Yes.
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THE ACTING CHAIRMAN: "ohall nob affect the validity
Gt thé order or judement?, |

DEAN HORGAN: Yor the time o appesd.®

THE AGUTING CHAIRMAN: ‘“or the time o appeal.! Any~
thing slae? |

DEAN NMORGAN:  Or you couid say, "er relieve or
authorize the eourt to relieve a party for failure to have
knowledge of the gntry.”

FROFESSOR SUNDERLAND: You had another statement
there, | «

- DEAN MORGAN! I suggested a dlffevent mothod éf
handling 1%, af'amurgé,ﬂwhiﬁh would leave this other sentense
Ing 1€ it has effect, and that was to stari out by saying,

HA11l psarties are charged with kxib@émdge of the entry of the
Judgﬁent.“ Then go on: "Immediately upen.the entry of an
order or Judgment the clerk, for convealenes of iitigants,
shall serve a noitlee of entry by mail in. the manner ﬁ@&?i&@ﬁux.
aﬁ& g0 Torih, Then Follow 1$-by seying, "But the failure of
%hekﬁia?k te gerve the notlice shall not affect the time fﬁ?‘
appeal,? |
Of courgse, 1t is very mu&h‘largam.ﬁﬁaa Cherry'a.
PROFESSOR CHERRY! I like the language you have thers,
Edale, but I would add to it ehanging to ”nstifiaétien“ instead
of “serving @ notice" while I was doing i%. That is what I
had in mind, '




1370 Ontario Street

The MASTER REPCRTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bidg.

Clevelznd

Law Stenography @ Conventions @ General Reporting New York

Chicago

Washington

hey

THE ACTING CHAIRMAN: I am mot clesr as o what you
want ag the final clausge of the last senienes. |

DEAN MORGAN: “or relieve or amuthorize the sourd o
relieve a party for faliure to have knowledge of the entey.®

THE ACTING CHAIRMAN: That is all wight, but then

‘gon't you want to Say, ”ﬁny party may in a2ddition ssrve g

notice of such entry in the menner provided in Rule 599

 DEAN HMORGAN: That is right, surely, "and such msil-
ing is sufTiclent for all purnoses Tor whiech notice is 7
required.” I assume that we had some reason for putting in
that last sentence, Charlle, I don'%t know.

THE ACTING CHAIRMAN: X wan wondering if that firss
part of the Last senlence had nmucgh reason for being. Does
that refer % injunctions, by any chance?

DEAN MORGAN: It may be. It couldn't be, though,
pecayss we ﬂi@n‘t provide for--

PROFESSOR MOORE (Interposingl): I suppose that mesns
that in order %o hold a man in contempt, the injunctive order
weulﬁ_have te be gerved not by just the olerk sending a ﬁﬁﬁiée,
but by one pariy having the injunctive ordsr served on the
other,

M. HAMNOWD: That.aﬁmes from the equliy rule, It
isn't the ezact wording. It ceems to be a ahaﬁga of ths wording
of the squity rule. |

THE ACTIWG CHAIRMAN: How does the equity rule read?
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HR. EANHOND: Do you want me %o reasd the whole squi bty

rule? .

THE ACTING CHAIRMAN: Is 1t long?.

MR, HAMMOND: Ho, 1% isn't so long. It is rather
intersgting.

"Nei ther th@'netiﬁg-ef ali order in the equity docket
nor its entry in the orasr %&k shall of itgelf be desmed
notice %o the partles or thelr solieitors, and when an order
is made without prior netice %o or in the absenve of g party,
the clerk, unleass mﬁhﬂrwiga directed by the sourt or Judge,
shall forthwith send a copy thereof by mail to such party or
his solicitor, and a note of such mailing shall be made in the
equity docket, which shall be taken as sufficient proof of due
notice of the order,® |

e have apparéntly rephrased that lsst elauss. Ke

are afrald Yo do away with the equity rule.

MR, DODEE: I don't like these words, "for convenience

of 1iﬁigan$a“, which we haven't put in anywhere else and whioh
might lead the clerk to think, "This isn't very impertant, a6
I ga%és ke wan:t send 1%. It ls only for convenience and i
not really reguired." Why should you put thet in?

LESH MORGAN: MHerely to emphasize the faet that it

wasn'k, but I think that thls might be left out if you pub the

o%her in about *fallure of the clerk to serve®,

MR. DODGE: You have adopted in substance the last
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part of Hitehell's suggestion on page 3 of his memorandum,
haven’t yout
TEAN MORGAN: That ia right. |
MR, DODGE:  "the fellure % give or fo receive notice

of entry does not in any way affect the time for sppeal, or

‘velieve, or authorize s ccurt 4ireeily or indirvectly %o relisve, ®

end so forth. ‘

DUAN MORGAN: “for fallure 1o have Enowledge of the |
entry”". I put 1% that way, instsad of all that.

Mit, DODGE: Why ien’t that the best way to deal with
1%, rather than tey o doctor with the bins of appsal? o
bring the gusstion up#.l\ma&a a motion to that effect..

THE AUTING CHATRMAN: You make a motion that She
sentence suggested by Hr., ﬁitah&ll-bé added to 77(a), and that
doesn’t mean that no other changes are to be nade %o 77ia); is
that 1%?

§E£§_Eﬁﬁﬁﬁﬁz That lan't what he moved. He moved
ny ﬁﬁ%aﬁituté.

| MR, DODOE: Yes. |

THE ACTING CHAIRMAN: All right. You had better
state 1% again, then. . @

DEAN WORGAN: Insert before the first sentence in
?&P&%@ﬂ?ﬁ.éﬁ}g.ﬁéil parties are chaged wibh knowledge of the
entﬁy of an order or jJudgment.® lfham.aﬁ e end of the firet

sentence as printed in @&rmgraph {d) insert: "but the failure
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of the clerk to serve the aollee of the zntry shall not alffeet
the time to appeal, or relieve or aufhorize the sourt o reliﬁva
& party for hig fallure %o have knowledge of the eatry.?

PROFPESHOR JUNDERLAND: You should say "actual®,

because you already have him conatructlvely noiified.

DEAR MORGAN: Thet is right. Mr., Mitchell Just
wanted to guard against the &éﬁrt*a saying, ™ell, he was
consiruetively notified; he wasn't actually notified. Uonss- |
quently, it is excusable neglect,® you see. |

¥R, DODEE: "and I will ihdireetly rellieve him from
it." You have left out "directly or indirectiy®.

JIDGE TOBIS: Would you put in that addition %o 73{a)
ag he s&ggesﬁaf

MR, DODGE: ¥Ho.

DEAN MORGAN: HNo.

JHQQE POBIE: You don’t think that ls necessary.

DEAN MORGaN: I don't think that is necessary.

| MR. DORGE: How aboub H¥r. Gheﬁry‘a‘suggesta&-m@ﬂifi»
cation of the language of the first sentence? ‘"Immediately

upon the entry of such order or Judgment noitification shall bs

given®,

Eﬁﬁ_ﬁ@ﬁﬁﬁﬁ: That with 6.K. with me. Enstaé@ of

”zhﬁ elerk ﬂhailﬂntifg“,'say'“nﬁtifiﬁaﬁiﬁﬁ.shall bhe given¥,
MR, DODGE: I embody ﬁh&t in my motion, too.
THE &ﬂ?lﬁ& CHATBMAN: What ¥r. Cherry made?
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DEAN MORGAN: Yes. Instead of "the clerk shall
serve a notice", say “motification shall be given”.
M. DODGE: Hy motion is that the Cherry-Morgan
proposal be zdopted.
JUDGE DOBIT: I second the motion.
THE &GTIE&-@%ALHMA&:- Iz everybedy elear whatthat 1g9
Have you got that down well enocugh, MHoorse?
PROFESSOR MOORE: I think so.
THE ACTING CHAIRMAN: You will have o insert "he®
ge that it will he "and he ehall mike a note in the dockei®,
I guess. -
Are you reedy for the gueziion?
DEAR MORGAN: dmestion.,
THE AGTING CHALRMAN: . #11 those in favor will say
“aye"; those opposed, "no." The "ayes® have 1t, and 1% is so
voted,
JUDGE DOBIE: Is Lemana coming baek?
TPE ACTIRG CHATRuAN: fes, he ig coming back., He was
in favor of this genersl approach, | |
| I want to ask, do you want to consider this as fingl-

1y disposing of H11l v. Hawes? I think you cught %o do H5OHE ~

thing about Hr. Hitehell's second slternative, either #2827y you
don’t approve it or put i% up as an &1tefn§t&va.

JUDGE DOBIE: I dont't ebject to putting 1%t out, mug
I think the ﬂ@mm}ttaa ought e go on redord as apprav&ng*what-
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we have dons. |

PROFESDOR CHERRY: Suppese 1T were gent bhask to Hy,
%it@hali with the siatement that we have agreed o now, and
sgk him 1f he s51l1 felt that that other ought Lo be put up o
the bench snd bar, If he does, I think it ought to be, but it
may be that when he seeg that wording of 1it, he will withdraw
the other. *59 '-Qan*t congult with him about 4t pow. I he
feels strongly enough about 1t and wanbts 1% o go o the ?a‘awh
and bar, ail right.

THE ACTING CHAIRMAN: Would you rsther not, thea,
take any action on the second alt@rnative?_

JUDGE DOBIE:  We have approved this one. I wouldn't

object Yo doing what Cherry suggesbst VWrite Hitchell snd tell -

him %that L7 he wenits the other, 1t would go out, bt I thiank
i% bughi: to go oub m&g we approve this one rather than the
other one, that that is the Uommititee's view. I think the
beneh and bar are entltled to kaow that. 7
.. SENATOR LOPTIN: I haven't heard any of the discus-

siﬁm, but doesn't what you have apgsmvaﬁ cover the si tua%ziaﬁ‘?

JULGE DOBIE: I£ he wants the other to go oub, I
haven't sny objlestlon to i¢.

THE ACTIHG CHAIRMAN: ‘There are quite different ldeas
thet we have ln mind. This éirectly repeals, as he puts it,

Hill v. Hswes.

SENAYOR LOFTIN:  Thet is the view that you have Just




The MASTER REPORTING COMPANY, inc. 51 Madison Ave,

540 No. Michigan Ave.

National Press Bldg.

1370 Ontasia Street

Cleveland

Law Stenography ® Conventions © General Reporting New York

Chicago

Washington

approved,
THE ACTING OHAIRMAN: That is right. 'The other als

ternative which we find in the correspondence Mr. Mitohell ssld

 he preferred has guite & differenty approsch., That was to

shorten the %time for appeal'h@ thdrty days bub B0 make it dote
from the date of the astual notice,

D2 AN HMORGAN: He wanted the slternstives put up, I
think, _

THE ACTING CHAIRMAN: He sald first that he wanted
bvoth alternatives putb cut, and let the Souwrt and bar declde.
Then in hié lategt letier he zald that he himself favored the
setond alternative,

MR, HAMMOND: Wiaich is the one we haven't aprroved.

_ﬁﬁ{ E@ﬁ&E% That wés ﬁfima?ily because he wanted the
time of appeal shortened. |

IHAR HORGaK: That is righs.

MR, DOLGE: I don't know thab he wae meking a choice
in Taver of that Qpp@ﬁ&@h.

SEMATOR LOFTIN: Put 1t up %o him and see i he
at11ll feels that 1% ought to be gubnitied o to the bar.

MR, DODEE: Yee.

PROFLGEOR CHERRY: If he does, we will go along with
him, .

DAY HORGAN: Let we make a motion. I move that the

ﬁ?g&?t@? be raquaaﬁeﬁ W draft an mlternativa following the
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langusgs of the bankeuptey prevision. That, Beott, if you
xfamemham is a shorter period with netice. and a longer @é@iﬁﬁ -
wvithout notice,

SENATOR LOPTIH: And submit that to Mr, Mitehell.

DEAN MORGAH: Yes. | |

SEMATOR LOFTIN: To see if he s#ill feels that 1%
ought @@'butb |

’ Eﬁﬁﬁ MORGAN: Yes.
BENATOR LOPTING I second that motion.
1 THE ACTING CHAIRMAN: A1l in favor say "aye®; those

oprosed, "no.® (Carried)

I take 1% %he gen&§a1 genge is that, unikeas Mr.,
Mitehell turng cut to care very much sither way, you would
prefer to gend out Just the one Porm.

DEAN MORGAN; Yes.

THE ACTING CHAIRMAN: ALY.right,

SENATOR LOFTIN: I habe o see the Uommittee sending.
so mueh out.to the bar in the fora ﬁf-&lﬁﬁﬁﬁatiVﬁQ;

DEAN Hﬁﬁ@éﬁ: g0 do X.

SENATOR LOFTIN: They get the ides that we don't know
our own minds up here. _

DEAN MORGAN: You don't want the Truth revealed,
Seoth, | | B

CBENATOR LOPTIN: That ig right. 1 think we ought %o

gongesl 1%,
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THE ACYING CHAIBMAN: OF course, I don't Ffeel that
Wway when I am in the minoridy.
I tiought that nexs, as being perhaps fully as lo-

prortant as anything, ané certalnly belag new, we ought while

" everyone is here %o consider the proposal by Judge Maris for

Third Cirsuis., If you can find among the pepers laie before
you one under ‘the heading of Byle 75, Frﬁliﬁiﬁary braft III,
%f&/%%,\ﬁépart&r‘g,ﬁammena, ?ransmissi&nraf'&r&giaal Papers
as Hecord, wve have saids

"In foroeful letters of Februery 7 and 17, 1584, 4o
Chalrman Mitohell, Judge Maris has transnitied the siveng re-
quest of all members of his eourt for authority %o substitute
the originsl 6istrict court papers in place of extensive
toples now required. He polnts out that in courts having the
non-printing of the record rule, there is now regquired muech
copying which serves no useful end, and argues that trsnsmission
of the arigwnal papers by the distribt court olerk would (1)
save all thig waste of time and expense (2) tremendously
simplify and expedite appeals by doing sway with all matters
ol ﬁﬁéignati@ﬁ and the 1like and {3} provide a better rooord by
giving the appellsate court the opportunity to exsmine the
original ﬂ@ﬁuﬁ%ﬁ%ﬁ;“

Then we express the @piﬁi@& that t%a srgunents zre

1?T$Bi$tib1ﬁ¢

1 might say that thls 1s a very short rédsumé, dus
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I think it is a fair réeoumé, There were two different letbiers,
and thay were esch many pages long. Apparently the whols court
has talked 1% over, and they are gulte strenuous about 1%, He
gtated 1% as the view of the sntire sourt.

They consider that under gur existing rule, wileh you
know has wmany refersnees to @@giﬁa, and S0 on, they bave not
the powsr ané that the existiag rule megaireg copies. 1 Think
that is trué; althbugh of courge at that time we weréﬁ‘t
thinking of this lssus, the nenmpr;gtiﬂg rule, ghiah aas
developed since then, but we dld spesk of eoples. |

JULGE [OBIE: A1l this rule does Ls to permit the
giroulit courias af‘apéaﬁis, each one, to do it by ruls, deesn'i @
it?

THS ACTING CHAIRMAN: Thet is it, yes. That is all
Judge Maris suggested. We go on here and say! '

*Nevertheless, as he polnts ouf, not all courts have
come even o the non-printing rule. {(Thus Judge Sibley bas
requested that his @bjeatiané to Hule 75 be reconsidered.}”

.Parenﬁhetiaally, I might say that Hr. Chandler, of
the é&miﬁ&éﬁf&ﬁzva Office, wrote me lsst week that Judge Sibley
has sent him that long corresponéence he had with ¥r, Lemann
back in 1940, in which he objected to Rule 75, wanted the
dgigtrieck judge to make up tﬁe record, and all that, that he
wanted it to be coneldered by the Committee. I guess he felt

that he hadn't succeeded in getiing the consideration he wanted




1370 Ontario Street

51 Madison Ave.

The MASTER REPORTING COMPANY, Inc.

National Press Bidg,

540 No. Michigan Ave.

Clevetand

Law Stenography ¢ Conventions @ General Reporling MNew York

Ghicago

Washington

By

through Mr. Lemann, At any rate, he asked Mr. Chandler see

that 1% was subnitted o the Commitiee agsin. I am now halting

' thls otcaglon te bring it up ineidentally. I don't kaow that

there Ls any mors we oan say abeut i%, but at any rate he
wants it before you.
How to go back to Judge Maris: "Hence it 1ig progum-~
sbly unwise to reguire this frem all sppellate courte. We
think, h@@@#ar, that this simple course should be nade avall-
able where desired, and that certsinly it should Dbe pregented
in all its beasuty and simplielty f#f gonsidsration of ﬁﬁﬁ‘bﬁﬁ@ﬁ |
and bar, . ‘
Then ﬁ@ suggess & rui&iﬁn fhe next page. %ﬁis‘is,
Just an sdditicnal section fo Aule 75, & #aw gection. ’ﬂgféeu
want me 10 read 117 |
#i. DODGE: In that fﬁrst sent&aee,'what buginess
have we to authorize the eircult court of dppeals %o uwake
rules? |
| THE ACTING CHALRMAN: Dogsn't thab go back to this:
that if we ean'require them to do certain things, may we not
exempt them from our ruleé. Az the Third Circult now consiruss,
we have required them %o do certsia %hings as to coples, und

now this is to say thst alternatively under certain conditions

{to wit: %hat they wisgh teé'théy oan do something slse.

PROFESSOR CHERRY: Would your ides be satlisfied if 13

sald something to thls effeet? "Whenever a circult ccuri of
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appesls has provided by vULE ....0

DEAN MORGAN: Thet ie right,

PROFESEOR CHERAY: Rather then our asseming to be
suthorizing them to make rules. I think thet 1s a distinetion
which ls btaotful. |

THE ACTING CHAIRMAN: That wlll bs npted.

PHOFEGE0R CHERRY: I think thers ls a point thers,

R, DOREE:  fertalnly. In {1) of that section we
have referred to Yas presoribed in the rulesg of the court o
which the gppeal ls taken®.

PHOFEBSOR CHERRY: Yes,

i, DODGE: -May preseribe what part of the redord = o
shall be put in, and so ferth, |

PROFESOOR CGHERRY: WHe wre just taking sognizsnes of
the faot. :

Mi. DODGE: PIf 1t provides that 1%t be not printad,
the elerk of the court shall ,..." | '

JUDGE DOBIE: I ﬁﬁm‘ﬁ Wilnk the cireult sourt of
appéalg will be offended by this snggﬁsﬁisﬁ; do you, Charlie?
PROPESOOR CHERRY: How a£0a£ Judgs Sibley?

THE ACTING CHATRMAN: I thinkJudge Sibley ie goibg o
hold the whole thing unconstitutional, but he hasn't done 1%
yet, at any rate. |

MR, DODBR: This is the only $ime we have undertiaken,

under the guisa.éf preseribing rules for ths disirict ocourts, to
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empower the oirsult court of appesls bo mske certain rules.

THE AGTING CHAIRMAN: 1% still seems to me a mabter
of wording. | |

DEAN MORGAN: You don't care anything sbout that, do
you? ‘

THE ACTING CHAIRMAN: Wo, I don't, but if we have
raétfieﬁed-themﬁin our exigilng rules, we can certalnly tske it
away. | |

HR. DODGE: We haven't assumed ﬁhat; . In paragzraph
{1}, Just preceding the new one, "What part of the record on
appeal .... shall be printed", and se forth, "shall be as
prescribed in the'rulés of the court to whieh the appeasl 18
taken®, | |

THE ACTING CHAIRMAN: Tat 15 a different thing.

M. DODGE: Here we go on %o say if their ruléa do
not reguire prianting--

THE AGTING CHAIRMAN (Interposing)t No. That is a
different thing. That is the matter of printing. OF course
Wwe ave nob gﬁiﬂg_te change that now. That is g differsnt thing,
snd you get it several ﬁifferent plaues in the rules. But
lock, for ewample, at (g). "The olerk of the distriot court ....
ahall trangmit',...'a true copy", and so forth, "but shall
always iﬁaluéﬁ,'whaﬁher or not designated, coples of the
following:" |

DESH MORGAN: You say the clerk has to ao 4%, that is
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all. How you say when the rule of the eircult court of

appeals 8o provides or provides for the hearing of appeals on

original papers, thenm the slerk shall do such-and-such a
~thing. I think it would be a good ides 1T you epuld put i

right after thab.
| JHE ACTING CHAIRMAN: That is all right.

DEAN HORGAN: Don't you think, instead of (n), i%
ought %o come in right after {g), snother paragraph under {g)?

THE ACTING CHAIRMAN: That is possible, but there is
a qusstlion how the whole rule will Fit in.

DEAN HORGAN: Yes, thm ig pright.

THE Aﬁ%iﬁ&-@ﬁﬁiﬁﬁﬁﬁ: What we consldered wag that
this would %& practieally = substitute for everything up to {k).

DEAN MORGAN: Oh, I'se§,'up to (h).

THE ACTING CHAIBMAN: 4nd then that (h}, and so on,
would be a 1ittle different. HNotice in our suggested fném
the last sentence, 92 %o 94,

DEAN MORGAN: Oh, yves.

THE ACTING CHAIRMAN: That is, it seemed to us that
the previsiong {a) to (g) inclusive would be now supersaﬁeﬁ,
and that {h), (j?, (k), ana {1} would apply, but would apply
$¢ the sriginals and not to the copler. That ig why we put 1%
at the veﬁy'an&. |

DEAN MORGAN: I see. That is all right.

THE ACTING CHATRMAN: I don't see why we can't follow
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the form that you have suggested, that "Jhenever the rules of
the olveult souwrt of appeals so proviée, the olevk shell .,.. 0

| BEAR HORGAN: "provide for the hesring on original
papers,” Iﬁ ‘i:hat Pight? |

?RM’E%QR CHERARY: ﬁ‘i’m imgmag@ ﬁm‘s mm have here,

just eutﬁmg aut ‘Sha%; they may nrovide. ‘ﬁh&az—x@wﬁ* they do
nrevide, aﬁﬂ $hen o oon ag you have 1%,

THE ACTING OHAIRMAN: Then I supnose 1t would sbart
like Thie: ‘"henever a ciroult court of appeals has pr@ﬁiﬁa&
by rule for the hearing of sopeals "ima provided by ruls for the
hearing of appesls on original paperas®, |
DEAN MORGAN: ¥in ::!‘.i.am:caf the protedare sbeve pro-
viged", - | o

THE ACTING amxm@m* ‘Yes. "then the clerk of the
dletriet sourt®.

DESN MORGAN: Yes, that is right,

THE sCTING CHAIHMAN t Did you pet that?

PROFESSOR HOORE: 'mt all. #hat avowk the designa-
tiﬁin,. the sbatement of poinisg, and zo on?

THE AGTING CHAIRMAN: Those sre all out,

FROFRSOOR MOORE: They should be, but 1f you incor-
porate thig in (g~

_ DEAY MORGAN (Interpesinglt Ne, ne. We are golng
right down to {n). I withdrew thet, Bi11,
| THE AGTING CHAIRMAN: The idea 4s that we shall not
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try to empower the clreull couwrt of appeals, bub shall simply

gay what happens when they have ascted.

DEAN HMORGAR: Ve don't say we can't do 1% we say we
gon't want to.

THE ACTING CHATRMAN: ALl right, Did you get st
now?

"Whensver a cirouil courd of appesls has previded by
rule for the heéring'o£ appeals on the original paspers in lisu
©of the procedure above provided, then the olerk of the district
court, within a reasonable time not to exceed 30 days after
notice of appeal has been filed, shall transmit oll the original
pepers in bis file dealing with the action or the proceeding in
thaﬁ the appesl is taken, wiﬁ&,tﬂa.@xeeptiaa of those whogse
omiasion is agreed upon hy'writgen-aﬁﬁpulaﬁiﬁn of the parties
on file, and shall asppend his certificate reasonably idenfify-
lng the papers transmitted. If a tranacript of the testimony
is on file the clerk shall transmit that alse; otherwise the
appellant shall file with the clerk for transnlssion guch
@-anserim of the testimony as he deems uec-asaﬁry for his.
appeal subjsct to the right of an sppellse either to file
additional portions er o procure an order from the dlafwrict
court requiring the sppellant to do so. APfter the appesl has
baén disposed of, thé pepers shell be returned to the custody
of the district sourt.

"The provisions of subdivislons h, J, k, 1 and n"
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{m ig the auggaé%ed new one that we have W eonsider
segarat&ly)lﬂﬂhall be applleable but with referencs to the |
orlginal papers as Herein provided rather than to a copy or
eoples,”

Let me add one or ﬁwa things. First, this is dradn
in thﬂ iight of the Gauﬁtwﬁepmrter Bill, which in substancs
provides this: The reparter does nob trenseribe his notes
until he is- ask.ecfi at whensver he is as&wﬁ by sny perty, he
then sutomatlioally 1s teo make an additional copy whieh is
filed with the elerk. Hends, there is likely in a srest number
of the cpses to be elther all or almost all of the tran&&ripzﬁ_
anyhow. Then wa' g2y the clerk g_ti_at sends that on. If i%
hasn't been done, we wanbed sq%e,maehinery'with@nk too much
trouble to get it all up.

e preovide in the firg% place that the appellant
pate in the transeript. If he doean'it, the appellee can ferce
him %o do it, but then we put in thal the appellee could vut
in his own copy if he wished. One might say thet the appelles
never will do i%t. As a matter of fact, I think he probably
vould a good deal, because in the big cases usually both sides
are getiing the transaript,:aﬁd,iﬁ is probsbly & simpler thing
many tim&g, where the appﬁllé& &m@snit‘agre, for him to add
what he waenbs., At aﬁy rate, this gi%as the mmchinery for
getding 1t all up. |

It all goss up to the appellate court, and then re-
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sunsbily bthe appall&ie gourt will require a c&w%ﬁ“u &mﬂﬁﬂv ef
it %o be printed in thelr brief, That is the rather outsiand-
ing feature of the so-valled Judge Parker rule. That is the
genef&l plan, |

one other thing. This correspondence came %o ﬁrL
¥itchell., He seknowledged 1t to Judge Maris ang sent 1% on fo
me. Now My. ¥itchell puts this in bis suggestions to us. This
igs on page 7 of the original draft. I gon't kunow that thal is
the same in the nimeographed eoples o not., On Rule 75 hﬂ'aays
thiss |

iy not add s @rﬁ?i$$§ﬂ thet the original Pecord nsy
be gertifisd up to t&alﬁiraﬁit Goury of Appeals, 1T the rules
of the Qirauit Court of ﬁg@ﬁ&lﬁ r$ﬁair@ it, as some of the
Ciroull @&&a g5 have sugtastau? Such a reccrd should be returned
to the Dlstrict Court eftor the appeal has been filnglly alsposed
ﬁ'i'»ﬁ ’ | '

Then the rest of his suggestlon desls with some ohher
matier. _

By the way, ﬁenﬁ%, I don't knov whether you go% the
background, I was just saying in connectlon with this tha%
nte cams from Judge Haris For the whole Thir& Gircult and Tits

in with the non-printing rule. IV probaily ien't applleable

%o other oireuits. But in $hat connechion Judge Sibley has

gent on to ir. Chandler his correspondence of 1940 with you and

asked that 3% %ﬁ presented to the Uoumlittse.
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MR, LEMANN: That is in connsctlon with the resera.
on appeal.

MR, DOLGE: whab does Judge Sibley want?

Tﬁgléﬂﬁlﬂa ﬁaﬁiﬁﬁA§; In the first plave, the judge
supervisgss the making up of the record and %$ells whal goes in
and what goes out, and Tinglly signs 4%, Eﬁe'jmége ig
reapongible for the making up of the reeord. Then, I am #ot
sure, but I think he is againgt ﬂ@nwp?iﬁixﬂm, ien't he, Mr,
Lemann? |

MR, LEMARN: I aidn't think printing had anything %o
4o with 1%. It has been some time since I resd the -mwéw
vondeneg, but 9?iﬁtingfi§ r@%miwﬁé by our rules in the Fifth
Cirouit, and I don't think it has over been suggesbed that we
shouldn't have 1%. My reeollechion is that he said that
records Ccame up to them tﬁaﬁ Jere very messed up and that iﬁ
was wrong not to regulre the approval of the digtrict Jaﬁgé_éﬁ
the preparation of the transeript. Vaguely, as I resall i, I
think th@t_is the pub of hig eriticisn., He ssid that now the
ﬁietfis% Judge had no control over it and that you Jjust left it
te the lawyers. He gald that the lawyers fﬁom the large
metropelitsn dietricts get the records in pretiy good shaps,
but %h&t-ﬁh@y.é@ai with & ot of records that come Irom country
lawyers who are earelsss in the way they are made up, znd that
they have a %aryinle time going torough the t?anaariy%s o
stralghten them emtt_
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JULDGE DOBIE: I den's think we have had any t?&ubla.
I think that is very largely ﬁue %o the clerks.

MR, LEHANM: His ides seend Go be that if the dige
triet cours had fo de¢ something about it, yau would avgid thag
diffienlty. ia that sbout right, Qh&?ll&? Have you got 1%
there?

| THE ACTING CRATRMAN: K@a,_i think that is correct.

JULGE DOBIE: I don't think the district Judges
would weleone that at all.

HR, LEHARY: I pointed out to him that whensver the
pertiss coulén'y agree on whether the record was preperiy nade
up, the district Judge had o pass on 1%, as provided here.

JULGE DOBIE: Thst is rignt.

MR, LEMANN: But that didn’t satisfy him. Then he
made some oritieclsm, as I reogll i%t, of what eertain words
'megnt, i %hiﬁk perbaps it was "pleadings” or some other word,
He said that the Fay we uged the word, according to his ungep-
gtending of the’ﬁ&finitian of the term, our language waen't |
arti&ﬁi&. | _

(THE ACTING CHATRMAN: If you really want that, ¥p,
Chandler has i3, I mentioned 1%, but I thought we had con-
siéereﬁ iﬁ ab@uﬁ all we could.

DB AN ﬁéﬁ&ﬁﬁ:q We eangiaﬂr@ﬁ Shat very thoroughly
before, ang 1 think we decided that 17 the parties agresd, the

Judge in practically every Gage would Juﬁ%»sigﬁ e transerips,

= R L e et
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Wi, LEMANN: I dian’t know he hed revived 1%, I
sent 1% %o you at the time. - / .
THE ACTING CHAIRMAN: You did, yes, snd we had long
"éﬁ?fﬁﬂp@ﬁﬁ&ﬁﬁe about 1%, but I got this jJjust the end of last
week. Mr. Chandler sald that Jﬁdge Bibvley had sent on the
correspondence agaln, and ﬁﬁ. Chandler wanied %o know if I
wanted 1%, I.replied that I would mention 3%  again but that
I thaught‘wa-haﬁ considared it probebly as m&ﬁh‘éﬁ 1% was wordh

cwhile.

MR. LEMARE: I know I asked klm, "Judge, what would
you suggest that we do?" I have great respect for Judge Sibley.
I think he hag made a First-rate Judge. In this sorrespondence
twé years ég&; I asked bhim, “%ha$¢dm you recommend, Juégﬁ?

What would be your gsolution?® His answer Q&a that he ha&ﬁ*t

aily recommendation to make, thatl this was something for the.

Committee to deovide. Ie that in accord with your reoocllection

ab HL1Y

 THE ACTING CHAIRMAN: Yes. As a matter of fact, we
G@ﬁﬁiﬁﬁf@&.thﬁﬁ at the Hay meeting, and I gave you extracts of
hig letters in advance. If you wlgh, we can send to Mr. f
Chanaler's office, but I think, for ny yavt, we have done all
we oah by i, ﬁé_gaaz digagreed, really.

K. LEMANH: HNobedy else has found gny trouble hava.

they? You haven't: any complaint from anyone else?

JUDGE DOBIE: We haven't had any diffieulty at all.
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it before.

beg

Under our rule they don't have %o print the whole thing, snd

we are very stern with lawyers whe do print the whole thing.

We had a case the other day in which we told a man it was

abaclutely ué@lega, and we mades hin pay for ik, and perhapg we
would tax the cost of appeala. |

HR. LEMAEN: You have g rulé that would slways peralt
that %o be dene, Tell me, are you discussing now the sugges-
tion of sending up the Pecord in the eriginal?

THE ACTING CHATRMAN: Yes, in the original form.
Before ua is the suzggestlon on Rule 75 in the new comment,

MR, ﬁﬁﬁﬁawﬂi“ Before y&u!ﬁake that up, I hav@-@@ma
recollention about the Judge Sivley matter. It seeme Lo me
that Mr. Hitehell sald, afier we had consldsred 1t at thﬁ'ﬁay

meeting, that somebody was to write Judge Sibley a letter and

 gay thal we had thoroughly considered it. He has apparently

never heard anything, and he was a 11%%le in doubt as to whether
wg hed eonsidered 1%, ,. |

\ THE ACTING CHAIRMAN: I rether thlnk that is se. He
spparently thinke that his views havén't heen sonsldersd,

MR, LEMANN: He dlan't write us in May, 4l4 he?

THE ACTING CHAIRMAN: No. The correspondence which
he now identifies in the Letter S0 ﬁr..ﬁﬁaﬁﬁiar is of ¥May and
June 1940 and is with you.
 HR. &Eﬁ%ﬂﬁ: He ﬁhinks the Gommlttee hasn't ever had
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THE AUTIRG CHARRMAN: épp&féntiyg yas.,

MR, BAM¥OND: He has appaently never heszrd anything
from the CUomaitiee.

¥R, LEMANH: Did Chandler aslk him for suggestlons?

THE ACTING CHAIRMAYN: Ne, ao. | '

M. LEMAKN:  He 4id thie of hié own motion.

MR« HEAMMOHD: I think I know somsthing sboud thas, ioo.
¥y, Ghanﬁler-w%a%a‘him, ag the senleor &&rﬂuit Judge, in regsrd
ﬁé-aéftaia amendnents of Rule 7%, and he glss put in this other
matter about the hlstory. o

M, LEMAHMW: I Ranow I sent that ewrr&spand&ne%lﬁaﬁ
gnly b the Eﬁ@@f%ﬁr bt to the Chelrman. The Chairmen wrote
me some rather caustle conments and said, "Don't repeat this
part of it to Judge Sibleg.“ I think he sald Judge S&ble&,
hg thoughi, was usduly orisicsl.

ﬁﬁ&%ﬁ'ﬁﬁﬁiﬁ: I an in sympsabhy with Judge 9ibley’'s
letier and, if you &l ithink so, a eourteous letter would be
fing. ,

MR, LEMANN: I think %& cught to ask the Reporiter %o
write hinm and tell bim. '

THE AGTING CHAIRMAN: Do you think I should do 1%?

WH . ﬁ%ﬁ%ﬁﬁ; Either you or Hr, ¥itchell should.

THE AOTING OHATRMAN: I think somebody ought to write
him.

%R, LEMANN: I think 3% to due him. He took the
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woubles B mri%ﬁ-fairiy extensive letbers, and I think the
answers were pretiy well cutiined by what ¥r, Miitchsll ang I
wrote him at the time {(Mitchell through me), It could be put
iﬁ other words. |
THE ACTING CHAIRMAN: Let me Just call your atben—

tlon to witat Mr. Chandler said, without going inte Yoo mush
detall. wm is Mr, Chapdler's lstter %o me of Maveh 30, last
wesk.
Reoar dudze Olanik:

. "I heve recelved within the last day a letter from

Judge ﬁiﬁlay, @ﬂclﬁsiﬂ& ﬁﬁn&@ﬂ of rather extended e@rreggﬁﬁ~

cdence wilth ¥y, Lemssn Sﬁnﬁarﬂ¢a@ changes desired by Juige

8ibley in Uivil Rule 75. . Bpeﬁifiﬁélly, the Judge has seat me
eopice of 1etters which he wrote ta e, Lemgnn on ¥Hay l“~&ﬂﬁ
June 15, 1940,

"I presums thewve have been brought to your abteniion
and the desires of Judge 8ibley have Lasen conslidered, I
promised nim, however, thet I Wﬁﬁld bring his views %o the
attention of the Aﬁv&aary‘ﬁammittaa. 1 akall appreeiate 1% AP
you would be g@@&.aﬁaugh ﬁ&.iﬁfﬂ?ﬁiﬁ& whether yow are familiar
#ith 1%," aud so on. | |

He goss on: "I will be glad to give you copleg of
the aoﬁyﬁﬁn@n&@nﬁé,'if ye&rwish .

I wrote baek to Me. uhanalaf that we had considersd

1t quite at 1@ﬁ@th aad that I dldn®t think hs need bother with
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coples, but that I would agsin mention it st the Commitise
mes ting, | | ._
| I certainly think that some notice should be taken of

Judge Sibley. The question is whe is the proper person to
te;l him that we think his idea is all wet.

MR, LEEANE: I think either you or the Chairman., I
would be glad to write him nysslf, aﬁﬁ would, perhaps, but
&e evidently wasn'%t satisfied with the rapliés I gave him and
thought that I hsd Jugt pigeénhalaé thew or that Mitchell had,
snd tha% i1 he got by %o the Committes aeg a whole--I think I
brought i% befors the ?ammittﬁa at. the time.

' IEAN HORGAN: Burely, you did.

SENATOR LOFTIN: You did.

PROFESSOR CHERRY: Yes. |

JUDGE DOBIE: I think it would probably bs betier for

the Chalrman to de 4%, I think the courteous way to handle it

is to have Mr. Mitohell write Judge Sibley a nisce letier and
tell him 1t has been considered.
' THE ACTING CHAIRMAN: I will ask the Chairman. I

will sugsest to him ihéﬁ he write. _

MR, LEMANN: Tither you or he. If hs prefera thab
you do 4%, you don't mind, de you?

HAN HORGAN: It doosn't seem o me that in & case
of this king ybn should try 1o convince Sibley. It seems to me

all you showld Saj‘ia_that hig prapaaal_has-ha&n-eenaid@?&é on
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at least two occasions by the Gommittee, and you rsgret to in-
form him that the Comuittee couldn't see i%s way te adopt ﬁh&m,
and Just quit. I wouldn't argue Witﬁ him,

HR. LEMANN: I would siate the reasons why.

DEAN MORGAN: Oh, hell:

MR, LEMANN: Tell him we don't think so, and then
say, "Judge, we realize these are matters on which opinions
may differ, but the Committee's conclusion was %hat the rule
was working all rdghi, and*noﬁmay slse has kKicked abbu$ it
I think we ought %o %ell him that.

ﬁﬂﬂﬁ HORGAN 1 think you would only invité gone BOrs
correspondsnce if yau'ﬁi& that.
| MR, LEMANN: Let's leave 1% to the Chairman and the
Reporter to handle it. 0

THE ACGTING G-EI.&IB_MM: All righ%, I will try to get
the Chalrman to do 1%,

JUDGE DOBIE: If he lnsists that you do it, thea I
think you cught to &@-1t; Ghariie,

THE ACTING CHAIRMAN: Monte, you don't want to be
sommissioned to do iﬁ?f- |

MR, LEMANN: I think, in view of the fact that he

has writtea %o Mr. Chandler, that perhaps he would appregiate

a more effiecial reply than I, Just a2 member of the Commi ttee,
could glve him, Don't you think so?
| TRE ACTING CHAIRMAN: If you would like to write the
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letter, I will sign i¢.

M. LEMANN: I will try it, I am perfectly Williag
to frame a letter, if you will slgn it. I think I have the
material in my files. I haven't looked st it now for fouw
yesrs. We ecan handle that, Charlie.

THE ACTING CHAIRMAN: Juset as you say. If Hr.
H¥itchell wagi& send one of his fine ietters, I think that w@alé
be the best way.

MR, LEMANN: I think ¥r, ¥itchell regards all of this
with speelal interest. Many of them were his own brain chil-
dren, and'l‘thiﬁk ne Waﬂ}dn‘t mind writing. He has done it
only through me. I kﬁaw'he asked me to omit some of his rather
pungeat cemments, and I aid. | _

THE ACTING CHAIRMAN: T will tegke it up with M.
Kitchell. orf course, this may be Just a part of his conva~
lsscence, you know., ALl right, I think that will take sare of
it. . |

\ DEAN MORGAN: Don't say, "I regret %o inform you."-
Bay, "I regret to have to inferm you,"
| THE ACTING CHAIRMAN: Coming back to this proposal,
what is your plesgure? .
HR. LEMANN: What 1¢ the proposal? This rule {n} |
here? '
THE ACTING CHAIRMAN: It 1s rule (n), only we have
changed the bgglﬁﬁingjgf it now. It was thought that we ‘
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shouldn't put 1% in the form of granting p&w&?hﬁa Wie civouit
court, and now it is to read--have you copled 117 |

PROFESSOR HOORES “%hﬁnevaf & elircult court of
appeal s p?ﬁ?id&ﬁ‘hy rule for the hesring of appeals on the
original papers in lieu of %ie procedurs above provided in
this rule, the elerk of the district eourt, within a reasohable
time”, znd so on.

MR, LEMANN: A1) the rest of 1t%

DEAN MORGAN: Yes.

Jﬁ&&ﬁ DOBIE: Hgave we z motion before us?

HR, LEMANN: This ¥ill go in what rule? Seventy?

DEAN MORGAN: Rule 75,

PROFESSOR MOORE: A% the very end.

ﬁﬂ. LEMANN: This womldn't aesﬁamplate printing at
all. ‘

THE ACTING CHAIRMAW: No, this doesn't affect thab.
In fact, we et111 continue (1), you see, ia line 92, which is
the vresent @fﬁv&si&n suthorizing the eirveult court to take -
earé of that. I shouldn'? say "authorizing®; recognizing that
the cireult court may take care of it. |

- HR., LEMANN: As a maftter of interest, how many

clreulits would use thisz, do you suppose?

THE ACTING CHAIRMAN: There ave several now. You

can't tell. WNot necessarily would every non-printing sireuls

do 11,

Ty
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HA. LEMAKH: How many are there?
THE ACTING CHALRMAN: YThe non-printing eireuiis new

include the Bevond {we have come 1o dé 1%t this winter), Sthe

. Poird, the Fourth, the United Btates Court of Appeals for the

etriet of Columbia; and in the First Circult there ig a pro-
vigion, only I think th@r& in the First Ciroult 1t is & sord
ef mecond alternative, not the original. Isn't that corract,
Armistead?

JUDSE DOBIE: I think so.

MR, HAMMOND: In the First you have to do 1% by ovrder
of the eourt. _ :

TﬁE.AﬁTiE@ ﬁﬁﬁiﬁﬁﬁﬁ:  In the Pirst 1t fsn’t an aute-
m:ti6 system. In the First you do it by order of the court.

MR. LEMANN: In your ﬁiraui%}_hmw? Automatically?

THE ACTING CHAIRMAN: Yes.

MR, LEMANH: What do you do¥ Do you have seversl

coples of the transeript, or just one?

G

THE ACTING CHAIRMAN: Just one.
MR, LEMANN: You pasa 1t around?

THE ACTING CHAIRMAN: Yes; gxcent that we have the

- usual provisions of this rule which requires the partles o

print as an appendly %o their respective briefs the matter
they rely on.

JUDGE DOBIE: Anything in partioular that they wans

%o bring te the étt@ntmn of the court. Then you always have
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the transcript before you on the bench, haven't you, when the
appeal ig heard? We do. | 7

THE ACTING CHAIRMAN: It is a curicus thing thast,
although our rule was adopted Kovember 22, 1 haven't yet sesn
an appeal that way.

JULGE DOBIE: ﬁ@-always have the transoript on the
degk when the e¢ase 1s argued,

THE ACTING CHAIRMAN: Have you hsd any troudle with
the admiralty bar?

JUDGE DOBIE: Hot the slighbest, exvept their making
some very bum aentsnt;ﬁns hafore us, pa?ﬁieularly Hew Xork
lawyers.

THE ACTING CHAIRMAN: The admirelly bar demanded an
a&é&enﬁ& with Learned Hand, They sald we were violating the
statubesn of\%he United Btales in that case which proviged foy
admiralty rules. Learned Hand finally put them off by saying
they could still print iF they wanted to. 8o the admiralty
appesls ave still'printaé in the 0ld style.

' JULGE DOBIE: We have never had any of that.

HA, LEHANH: Can you tox the other fellow with costs
1T you don't have an spreement with hiﬁ and you print?

THE ACTIHG CHAIRMAN: A8 yel, we hav&n't.put real
teeth in the rule. We have Just stated the rule. Learned

Hang refussd thﬁjaﬁmi?alﬁy bar because they ocughi o raaliza_

JShat 1t was aptiénal, snyway. 1 think the adpiralty bar is 2

B
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1ittle on the pompous side, but this time I thought 1t was
sorraet. Our new rule éaya, "In lieuw of the former rule, yeui
should do thus.® ‘There is no penalty sttached.

' MR, LEMANN: I should think 1f a fellow printed ang
won the case, that the other fellow might say to hinm, I won't
pay the cost of pringing because you had no business printing.®
It wouldan't be optional in that sense.

JUDGE DOBIE: Ve do that if he prints oo much. We
;éié it %the other dasy.
| THE ACTING:CHAIRMAN: It has been cur idea to work
inte 1% gredually, te put en the penalties a little later, but
for the time being indicate s preference for this and not to
foree them %o do it yes. )

HE., LEMANN: T had 3 cane raéently with a veluminous
transoript, in which there was ne question about priniing, but
the quesbion wés about making up copy %o go o the appellate
court. The case was tried out in Texas, and there were a great
nany letters and original réporﬁs introduced in svidence, Sonme
of thaﬁe things were minute books that obvicusly had.tm g0 up
in the origingl, Wt a great many of them wers lotters and
revorte that could be ampi@&.' ATter a good deal of struggling,
ny aarresyﬂnéaﬁt inrﬂguston went to the distriot Jjudge. I 1%
had been in my own office, I would have agsuned thet I had $o
nave qoples znd hgve thé@ certified and sent up to the appellate

court. He went ﬁé the distriet jJudge and pot the distriet

¥4
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Judge to sign an order Tt send sverything up in the original,
all the correspondence, everything.

It worked sll right. It saved a 1ot of trouble in

-~ leoeating coples and the sexpense of having cosiee made. When

it got to the court of appeals, they simply took that original
record snd senﬁ.iﬁ'ta the printer. They had to'print. Thers
wag no argament about the printing end. That is the rule. ﬁuﬁ'
it di4d obviate the neceasity of making coples of & lot of |
letters, and I wonder 1if the rule shouldn't permlt that slwasys
Y6 be done. _

T HR., PODOE: Hayea‘t'wa got that in here somewhere?

¥R, Lﬁggﬁﬁ:“ I thought 1t was rather sz stretching of
the rule about eriginal pa@&?é aﬁ&‘exhibits in p&rag?aph'fijt

"ihenever the éiatriatﬁesnrt'is of the oplinion that
ﬂriginﬁlipapars or exhkiblte should be inspected by the eppellate
court or sent % the appelliate court in lieu of coples, i%
may make such order therefor®,

We procesded under that rule. Ho ebjéeticn was nade.
the district judge eigned an ordew. _

I think it does cover 1%, bub it isn't the normal
procedure, I thought 1% was a pretiy Sensiﬁl& one, though.
I think some district judges might not have signed the order,
Beott, to let it bﬁ.écn&. |

SENATOR LOPTIN: He might have thought there was some

speeial roason tﬁat_tﬁoﬂa particulsr exhibits should have besn
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seen by the appellate courst.

MR. LEMANN: There wasn't any reason that they should

gae the originela. They could seée topien., HSome of them weve

thenselves copies.

BENATOR LOFTIN: That rule sesms %o contemplate that

~there is something about the exhiblt itself that the appslate

courd should see,

MR, LEMANH: That is what I thought. That is why 1
thought we were siretching the rule. When you read the rule
over ﬁg&iﬁ,‘Saetﬁg I think you would ssy that the woxds'ﬂﬁheu&ﬂ
be 1nspeaté@ by the sppellate court® are not essential to the
applieation, because 1£ goes on Lo =ay, "or should be sent to
the asppellate cowrt in lieu of GQ?i@ﬂ“. The language, whah
you look at.it, is bread enough te authorize that to be done.

| SENATOR LOFTIN: You get in under the wire on the
second alternative. |

MR, LEHANN: I think there are a good many distriet
judges who would not have permitted it te be done, as this
&iﬁt?iét Judge aiﬁ, and I wondered, "Well, is it perfecily
plain thet it cought to be done?? I think it i3 the sensible
thing to permit it to be done. Why should the record stay in
the distrist court at all? Why showldn't it all go up to the
appellate eeur%,'and all come bask? whioch is what you hawve here,

THE ACTING CHALRMAN: Yes.

¥R, LEMANN: You have provided for that in thie mule,
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of rule {(n}..

but this would fit in only where there is not to be any grint%
ing, | ._

JUDGE DOBIE: Under the English syetem, if you take
an appeal fram'xing's.ﬁeﬁeh to the Court of Appesls, I think 1t
goes right on up. Of course, that iz a department of the sane
court,

MR, SQEGE: I don't think they have any printed
records at all. | |

PROFESSOR SUNDERLAND: Except in the House of Lords.

¥R, DODGE: I mesant in th&wﬂaurt of Appeals,

PROPESSOR sﬁﬁﬁEﬁLéﬁ@: Bo, they don't have any.
printed records. | |

MR, LEMANN: I think this new smendment may cover what
i was télkiﬁg‘abcut, even though ‘the court of appeals sgaid 1%
had to be printed aftsy i% #ot up. |

LEAN HORGAN: Oh, yes; quite so. I move the adoption

«-« The motlon was regularly seconded ...

THE ACTING CHAIRMAN: Any Turther dlsoussion? If
not, all ﬁhase in faver will say "aye"; those opposed, "no." |
The "ayes® hav§\it, and 1% 1z so votead..

ﬁrmig%ﬁad, I would like %o ask you, what dé you say
to the admirslty bar claims to ug that we had no power to 4o
thie %o them. You see, their theory i1s that the statute re-
quires p?intiﬂg, aﬁd that sdmiralty rules are made only by
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virtue of the speclszl admiralty rule statute, which doesn't
authorize superée&ing shatutes,

JUDGE DOBIE: We never had the question up. I havai
newver thought about it at ail. I strongly doubt, though, the
valldity of the contention. |

TEE ACTING CHAIBMAN: They have been pretty strenuocus
about that. ‘Gf'aaarse, the Maritime Bar Association of
Amerieca vateé aimast ungnimously not %o adopt the Federal Rules,
They did because they hoped to getl a trial de novo. As a |
ﬁatter of fact, in our eircult we say that the fiﬁdings'af
fact sﬁoulé‘stanﬁ-unlegs alaérly grraneaus in admiralty cases
as well as any other, ksé I think.zhé'result of 1t 1ls that they
dgon’t get the wery thing they wanted ocut of not taking the
Fegeral Rules. Nevertheless, théy‘vo%ed against 1t.

That i3 cone reasen,that-the Bupreme Court didn't go
farther., The Buprenme Geurt, Justice Stone, talked to Wal fer
Armstrong and me and was quite interested in adopting the

Federal Rules generzlly for admirsalty, and the Meritime Bection

‘of the American Bar Assoclabion approved this. The Maritime

Bar Assoeiatian; hewever, opposed 1t, and therefore the Suprenme
Court adopted only certain provisions, such asrthe discovery

¢f material, and é@ on. Thig winter, Judge Magruder hag written
me asking for some help, béeause-thﬁ First Cireuit hasg a rule
substl tuting notice of appesl in admiralty cases for the

deelsion.: of any %1lawance of an appeal. He said that while
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they hae had the rule for two or three years there, an admir-
alty lewyer, or lswyers, has now cbjected that 1% 1s illegal,
and he asked me for help. I wrote back and eaid in effect
that I thought it was a fine thing, but I wag nfraid of the _
Alagka Pillsbury case whiﬁh haé.hel&_ﬁthe?wisa out in the Hing.
Circult. I @iﬁﬂ’t quite know whether he could sustaein 1% ov
not. He wrote back very mournfully that he appreciated my
intersst, but he thought I hadn't given him meh help.
’ J{I}JGE DOBIE: We have never had the question up that
I remember. I don't think we have.
THE &ﬁTﬁ%G-GﬁAIRﬁAN: Do you require an allowance of
appeal in the admirslty cases, 007
| JUDGE DOBIE: I.gon't think so.
THE ACTING CHAIRMAN: #hat do you think about 157
Yo you think that is legal? it ought %o be, of eourse, bup I
Bean under this lay-oub. As a matier of fact, we have been
worried about 1%, and we now pretty mueh %squira an endersement
of the'di@triet Judge.
JUDGE DOBIE: I don't remember the guestion's evep
having arisen, o ,
THE aGTING GHA‘BZE{MA%E: Hayove I have suggested something
to you that you had better not knﬁw about.
| Jﬁﬂﬁﬂ DCBIE: We don't have an enormous amount of
admiral ty down théﬁe, About three-fourths of it comes from

Baltimore, and one-forth of it ocomes from Horfolk, We have never
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had a South Garolina ¢ase in five years, and we have had one
from North CGarolins,
THE ACTING CHAIRMAN: I think with us that the

admiralty bar is the most individualigtic of any.

JUDUE DOBIE: I think they are, too.

THE AGTING CHAIRMAN: There are other suggeastions as
te 75, but I think thers 1s no reason for taking those up vut
of erdar, Iasuggaat pow that we go back to Rule 273 unless
gome member of the Committee wants something special faken up.
If not, let's go back to Ruls 27. ?ﬁ&t ig the péin% to whieh
we had arrived. | |

MR, Eaﬁﬁﬁﬁﬁt“ I think yaﬁ had a suggestion, d4idn's
yeu, Mr. Mergan, on 272 X

THE ACTING CHAIRMAN: Yes. 1n line 7 iz the under-

1ined new meterial, and Mr. Morgsn had suggested this in place

- of the new material: "and the court may order the provisions

of Rul@g_}%y 35, and 37 appliasd®, Eﬁu'haﬁ an alternative:
"the court may by order make the provisions of Rules 3, 25
and 37.apylia&ﬁle'to any prceeeﬁingﬁheraunﬁar“. _ |

In other words, Mr. Morgen is adopiing the Repartef*s
suggestion at the foot thers, of including these other rules,
ené has changed the form of statement somewhat.

Monte, we Just turned to Rule 27. That is the point

whieh we had reached. I should like to find out, have you been

able to check up on what we Gid with the Hill v, Hawes
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&;i- tuntion?
HR, LEHARN: ¥r, Dodge Just told nme.
THE ACIING CHAIRHAN: 1 take 1t that is slong the

~line you had in wmind.

HR, LEMANN: That iz my own idea,

THE ACTING CHAIRMAN: I want to report to My,
Hitehell. The Committes view was thut, unless he wanted o ik
up the altﬂrnatiﬁv about the time, we wouldn't take action on
i‘!:, if thet is all zight. |

MR, LEMANN:  That would be amy ides, yes. I think we
would meel ‘a great registance in the bar to cutting down the
tine. wWe have ten c%aés ' 1imit now on supersedsss. Ninefy anyes
otherwise ought to be retained, I think. |

THE ACTING CHAIRMAN: hll vight. HNow coming bsck to

Aule 27, M¥r, Horgan's language is qulte aoveptable, although he

h&sﬁ twe alteraatives. I think perhaps you had bebtter make
some mebloen, Bddie.

EAT MOBGAH: I move the adoption of the second
slternstive. He might make s genersl oraer, you ses,

THE ACTIRG CHAIRMAN: Yes. Mr, Morgan moves that
for the underlined m&termi in lines 7 and 8 of Rule 27 there
be su‘énsti%g%&tm following: "and the court may by order nake
the provisions of Rules 34, 35, and 37 apzﬁlisame o any pro-
seeding hereﬁnﬁazf“i

K&, ﬁﬁ%ﬁ?ﬁﬂﬁﬁ: Before the vote is taken on that, I
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Just wan¥ fo eall your attention o thiss You, Mr. Reporter,
had suggested, slse, Rules 33 ang 36, I was wan&e@ing_whéﬁ
Mr. Morgan's yaaﬁmn‘waa for omitting thoss.

PEAN HMORGAN: Dig I omit them?

HR. HAMMCND: Fule 33 is Interrogatories to Partics.

b&aﬁ'ﬁﬁﬂﬁﬁﬁ; Yaa. Eéu have a sepwrate Wway of meste
ing 33, objections to interrogateriss, haven't you?

PHOFESSOR SUNDERLAND! You oan do every thing by
these other rules that you can do with 33 ang 36. ‘They really
aren't wery essential. | ~ |

DEAH MORGAN:  Can you?

. PROFESSOR SUNDERLAND: They result in notbing but

22 parie affidavity, anywaey.

MR, HaMHOND: I knew y&u;haﬂ aone goed resscn.

DiAR WORGAN: X don't know whether I &id or not. I.
thought I 414 at the time. I have fopgotien.

R'Tﬁﬁ AGIING CHAIRHAN: #hen you sald 37, you meant Z6,

aldn't you?¥ _

TEAR HMORGAN: ?rwbabl&. ?ﬁt ne ses.

THE ACTING CHAIRMAN: It should be 36, and not 37,
1F 1% goes in at sll, shouldn't 147 -

R, LODEE: What has 36 got %o do with this?

DEAN MOBGAN: Admigsions of fact.

Mﬁ,'ﬁﬁﬁ%ﬁ: In connection with depositions to DEP-

petuate testimony, sdmissions of fact from an adverse party--
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DEAN MORGAN (Interposing): From a party that is

expected to bBe adverss, yeg. N
MR, DODGE: I don't sse why we have .%e drag that in
here. -

PROFEESOR SUNLERLAND! It seeme to me $hat wunneces-
2ardly efamrgzlmét-e-s it. #e don't need to resert to that at sll.
We don't need to resort to interrogstories of parties.

THE M*’ﬂw CHALRMAN: ©F course, Rule 3&“ the original
one, nay nod bﬁa very &iz‘%t}.y spplicable.

EAN MORGAN: Mo,

PROFESSOR SUNDEALAND: 'That 1s qlfferent. You have
m zet hold of dovuments., There 15 no oth@réé&auma tw zet
the dooumenis. _

PR HORGAN: You might have to have a physicsl op
mental examination, too. |

. PROTESSOR SUNDESLAND: You night. Put in 3% ani 35
along mm the deposition provision, &ﬁ& you have w&r‘yﬁimg
y@ulnwﬁ-am it keeps the provedure a little simpler. |

DEAN MORGAN: You don't think you need 367

PROFESSOR SUNDERLAND: 1 @on't think you need it,

DEAN MORGAH: Rule 36 rathsr than 37, clearly. That

wae a migtaks.

THE AUTING CHAIRMAN: Yeus. |
| PROFESHOR SUNDERLAND: I don't think you need either
33 or 36, |
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DEAN HORGAN: Why not the aﬁmﬁé@iaﬂ of the genulne-

ness of a document?
| U, DOBGE:  If you ave golng to examine him; why do

you want that? You mesn to file aa%&@@ to adnit before there
is sny sul® pending? _

PROFESSOR SUNDEALAND: You can do that through your
depoaition, |

R, DODGE: Ebu.@aﬁ sccomplish the result by this
deppalition, |

| ﬁ&. LEHAMIN: ©f sourse, you ﬁaa1a say Just 26

generally, couldén't you? You could alwaysa aaasmplish %6 by a
ﬁaa@siti@n* _

PROFESSOR SUNDERLAND: . ¥es, you cam, but of course

here we are dealing with procedurs before a suit has been

.msis.-ﬁ.'@am@, and I don't think we ought to make 1t foo complex,

MR, LEMANN: I% isn't often resorted to.

' PROFESEOR SUNDERLAND: No.
THE ACTING CHAIRMAN: How do we stand, then®
PROFESHOR SUNDERLAND: I move that we sad o that

iy

uagerlined porticn 4in lines 7 and g, 35 aniy,-aa that it resds;

“aampl&a&@@ with Ruleg 34 and 35,4

¥R, ﬁ@ﬁﬁﬁ: Second the astion.

THE Aﬁfﬁﬁﬁrﬂﬁﬁiﬂﬁéﬁz And follow Er..%@rgan’s
language. He wante to make 1t: "and the court may by order

make the provislons of Rules 3% and 35 applicsble to any
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proceeding hereunder?,
| PROFESSOR

SUNDERLARD: = Yes, that will be all right.

THE ACTING CHAIRMAN: Any further dliscussion?

DEAN HORGAN: I den't care to make any point on 3.
I think you oan secomplish 1t under 3% and 5.

| THE ACTING CHAIRMAN: ALl rlght, those in Favor of
the motion say "aye"; oppesed. (Carried)

ﬁ&. BAGIORD:  There was one guestion I had noted
here, whether there cught not %o be the same provision in sub-
dlvision (b} of Rule B7, page 7.

THE A¢TI§&wﬁKﬁIRﬁ&E;~ Any sugzestion sbout that?
What do you say, Bdson?

PROFESS0R SUNDERLAND: I suppese theoretically it
cught %o follow ﬁha BamG Way. ﬂ

JYDGE DOBIE:  In other words, the same conaslderation
before appesl; is that the idsa?

SHE AGTING CHATRMAN: Does anybody wish te make a
ma%iﬁﬁ?

MR, LEMANH! I think 1t ought %o g in thers Logic-
ally. 1% doasn't often haspen, but I think o sorrespondling
change should be made in paragraph (b}, ana.I 80 move.

EE&%‘%Q&&&E: I second the motion.

JUDGE DOBIE: Leave the wording to the Eeporter,

THE'QQT;EQ GHAIRMAN: Hr. E@er@ lg working on the

sugsestion that 1t ¢an be stated more shortly. Would you read
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what yow hove 3u$# been whigpering in ny ssrt
" PROVESSOR MCORED The idea is o adopt sesentially
the provisions back in {ai{3}, ien't 187

THE AGTING CHALRMAN: Yes.

PROYESHOR MOURE:  “npay make ad order under the pane
conditionsg as prescribed in subdivislon (ééﬁg

MR, LEHAHE:  Put thet on page %7, the last paragraph
of {(b)? | | |

DEAN MORGAN: Yes. o
THE AUTING CHAIRMAN: ﬁhat G0 ;?c‘:r%z.'{;hink of that?
Hi. LEMAENN: I think that is all right. |
?ﬁ@?ﬂﬁ 0R SUNDRRLAN B! i think that will cover it.
THY ACTING CHAIRMAM: A1l right, all those wio |
aporove say Tave®; those ayp@seél o voted. {Carried)

Rule 28, ¥pe. kﬁ?g&n, who ceme from the gt atries
court, 1 believe, thought that nup in Massachusebts there wmight
not @@ gg@ugﬁ noteries around, snd this wae woted before. e,
Gglebay has besn veading the Holmes-Pollock Letters, sand you

w111l find this in the 1ist of new cases. See the dictum of

Holmes, J., in a letter to Pollook, page 267: "The Notary
Publie, 1ike the demestic dog, iz found everywhers,?

JUUBE DOBIR: There is ho objection So that, I%
Just broadens the power. Iown in our part of the world,
notAries aYe s CommOn ag dogs.

MR, HAMMOND: The guestion is on the use of the word
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vetier,

*magber,” That ié the only thing.

LEAN HORGaN: You put “"mastert here because the
Gefinition incindes referee, auditer, or ezaminer, under 53{al.

THE ACTING CHAIRMAN: Yes, You will notice the
Reporter's note at the Ffoot of the rage that covers that. It
ssemed to us the master was quite the simple way ef going 1%,
but that was the longer form thal was preferred.

PROFESEOR ﬁﬁﬁﬁﬁﬁhﬁﬁﬁ: I think the shorter form is
mach hetter,

JUDGE DOBIE: I think so. I think "master® is much

PROFESBOR SUNDERLAND: When we have gone to the

wrouble of defining s word, it seems to me we might ag well use

the definition.

WA, BAMMOND:  That wouldn't be econstrued as giving
any power %o the master, I don't think.

DEAN MOHGAN: why not?

o ¥R, HAHEOND: The ordinary power af*axaluﬁiﬁg testie

mony and all that sort of business.

UEAR MORGAN: O©Oh, no. There are only certaln masters
that have that power ﬁn@ﬁr the rules.

THE ACTING CHAIRMAN: Under 53(c), the order of
rveference may 1imit his power and ﬁirect.ﬁim*

JULGE BUBIE: I move 1is adeption.

THE ACTING CHAIMMAN: It is moved that the amendment
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as submlited here be adopted. ALl those in faror will say
"aye®; those opposed. It im 39 ordered. (Carried)
Rule 3&. Rale 30{z) was a suggestion which was made

bacause of g ¢ase where it seemed somewhat harsh o require a

managing agent to appear without fees, and this was inseried
i frankly don't like it and objected somewhat at the time, but
nevertheless the Comaittes voted 1%, and that is that.

MR, LEMANN: In the note on page 33, 3@& have: “where
the party involved regides in ﬁ#a Gistriet and the seilon is
pending in another distrist for reﬁ&%ﬁé.ﬁ .Kwu:&eaa you make a
wltness go? |

EEAﬂ HORGAN: Make axﬁaﬁﬁya 1Thgﬁ was the case.
They made a Wisconsin party come to New York to glve a deposi-
tion in Hew York. |

MR, LEMANN: Where is our rule on where you ¢an make
s fellow go? . Whleh »uls 1@ that?

UEAN HMORGAN: Thab ie o wiiness, not a party.

ER; LEMANK: But where is the rule that appliss to
where you make a party zo? '

DEAN MORGAN: A party or a witnegs?

Wi, LEMANH: We havs & rule for each, @ive me boikh,
pleage,

DEAN HORGAN: Depositions.

MR, LEMANN: 'Mat is what I have been looking ab. In
%5 i think p@rhégs you have it; That is s witness, |
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DEAN HORGAN: If he was just a wiiness, snd nodt s
party, you would have fo teke it in his county, or something

of that sors. -

MR, LEMANN: The bottom of 59 would be the ordinary
witness, wouldn’t 4%% |

DEAN MORGAN: That is riaut,

MR, LEMAHH: Whers do we get where you make the varty
o

ﬁ""\

DEAN MORGAN: You don't get any, do you?

Hit.« LEMANH: If you are going to make him go, there
must be something hers fo mak@ hBim go, 1f you susmen him asg &
witness, In ny one case that I keep %alking about when they
made me &_witnasﬂ, I'was a@%&rma? for s party, and instead of
my golng %o Texzas, they eame over %o New Orleans and took By
deposition. They had lots of agents of my corporate elient
who were in a sense parties, and they never sugsested that they
&@uld m&k@ them go over to Texas. Maybe they @guiﬁ have and
Just didn't know 1%.
|  THE ACTING CHAIRMAN: I think tiuls comes really, &s
ah& night say, almost back-handed. If you loock at Rule 37(d),
there ig a penalty for failure to attend, |

MR, LEMANN: I shouldn't think that enlarged the right.
to make a party %eﬂtify, Suppose a party didn't want to tesiify.
You don't have to testify 3&3% beasuge yan\ara a party, 4o you?

Don't you have to ba-aummanﬁﬁ‘as a -witnesg? 1f you want to
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exgmineg the a@h&r-fﬁllawg don’t you have o subpoaia hin ge
# Witness?

SENATOR LOFTIN: I think there iz pome proviasien

 about giving him a notive.

%ﬂﬁ%ﬁﬁ%ﬁﬁ HOCRE: When you ave golng %o btake the
depesition of 3, the adverse party-~ _

MR, LEMAEN {Interposing): When you du, he ialihe
vithess. You examine him as az witness. _

PHOFESBOR HOORE: But you don't have %o subpoens hiwm.

DEAN MORGAN: No.

HR, LEMANS: Where ig thaty

PROFESSOR MOORE: Bule 37(d).

MA, LEMsNN: I waalﬁnitgh&v& thought 1% was 80 plain
a2 that. 'za that what the court relied oa in that Sase? Uould
i look at that ease’

THE ACTING CHAIRMAN: There appesr to have been oases
that go-held. In %&é% lagt llst of cases that we sent out is
Uolline v. Wayland, Ninth Gireui$, 179 F. (24) 677, whevre u
gﬁﬁﬁﬁﬁ BEELEeww

Hi. LEMANN (Interposing): Is that the 1isb thatb you
handed us this morning? “ |

TR ACTING CHAIRMAN: I con't think 1% 1s Limited to
this. I understand there are several more ¢ases than this, but
thig h&p@ﬁﬁg.t@ ?a'a recent one,

¥R, LEMANN: Under what rule?
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THE éﬁ?ﬁﬁ& CHALRMAR: It smays: ‘"where s proper
netice o take plaintliffts deposition in the district of guig

was merved om he pLAlRBLLT, who wae a resident of another

Gisteriot, and the plalatifl féiia& e appear, the court ¢id not

err in dlsmisslug the plalatiff's complaint upen notice; if
piaiﬂ&iff’éé@iﬁéa raglief he could have obilalned 1% hy'mg%iﬁﬁ-
under Rulse Eﬁib};” :
ﬁna% i$, 1t puta 1% wp o e plalntiflf % ask for
velier. ‘ -

WR, DODGE: There 18 a0 speclfic Lisltation here on
tge pladge whers yaufsan take the &apeaitisﬁ of a gérty, although
there is of a witness.

THE ACTING UHALRMAN: %aat 1s 1%.

DEAK HORGAN: That is righs.

i, DODGE: He has ﬁn'@p W the court for relief,
and here you are helping him a bit by providing for the pay-
ment of g?ﬁ?@la | |

DEAN HMORGMS: You may meke him come So the dis%yiai
where bthe scurd is held, you sge.

#h, BOBGE: If you want to do that, you have %o pay
nlm. _ _

THE ACTING CHAIRMAN: It eeems to me thal the alffi-

culty was %h&t'%ha% is a case where the disbrict court has heen
on the whole pewh@ys & 1ittlie arﬁitrary, ang we changs guwrr

whole Pules in the ordinary csse where ths disivict court is



1370 Ontazio Street

The MASTER REPORTING COMPANY, inc. 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg,

Clevelznd

Law Stenography @ Conrventions 2 General Reporiing New York

Chicago

Washington )

455

not arbltrary %o cover that tass, e Pegquire a tender in tﬁ@_
very ordinary oase o a party, and that, I should think, in
&ll excsnt these exoeptional cases ig Jusi a auisande; the
iden of taklng the deposition of a party in New York City and
giving him sixty cents, and all that 8ort of thing. 'That is
why I am sorry to see the ym&vﬁsiaﬁ go in. ,

| DEAN MORGAN: That is trivial, of cource. Ordinarily,
if you ove going %o subpoena a party as a witneas, you have
to make-your tender, don't you?

MR, LEMANN: Why does this belong in 20(a) réth&?
than in 45(e)? BRule 30 esrtalnly applics to witnesses other
than perties, snd you don't put the witness fese in 30{a) for
erdinary witnesses; you Juet put.witnsss fees for parties. The
lawyer will ordlnarily say, upon reading that, "Where iz the
ﬁﬁawiaiaﬂ for ordinary witnesses? Here I am, looking at a
rule on depositiona which deals with all witnegseés, and I ses
&@mptniag in here about fees for parties made witnesses, "

He a&ya, "Well, go over and look at- ﬁ5 That iz where I wili
fing %na other people.? '

I don't see much lople in that. If you are going to
put it anywhere, I should think 1%t should be in b,

Buppose, instead of the plaintiff, 4t is the defendant.
¥You sus him. I don't sappose the questiﬁn'#aulﬁ be éﬁ likely
o arise. Suppose I gue s HMassachusetts corporation doing busi-

ness in %aaiaiana; I sus him.;p the only place I ocan get
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yanue, and €o
Hasagohasetts

MR,

g 1T he were.

care of this,

you will loock

. bgg

on. 1 sould make Rhim come down there from

to take devesitions. I never thoupht I sould,

DOLGE: You mean an officer of the ﬁﬁ?g@?a@%@ﬁ*_
a party.
LEMANH: Yesa,

ACTING CHAIRMAN: OF courss, the court can take
In the ligt of cases we have Just glven you, i1

at the case Just belore, 3@& #1ll see that 1g-a'

case where the court took carse of 1t.

4]

M,

within

YHE ACTING CHAIRMAN:

Do Is an officer of o corperatlon a peprty

ihe deposition rule?

here lg a provision sboud

managling sgentg.

PROFESEOR HOO ORE:

That is over in 26{8)(2), and 4%

makes au officer, director, or managing agent ssgentially a

narty when he poes to use hig deposition.

C. HE,

PROFESEOR HOCRR:

MR,

DCLGE:

LEHANN

That ia only when you use it.
Eaﬂ»

Where iz the rule we have been dlscusg-

ing which entitles ygu to force a paty te come anywhere, %o

make the managing agﬁnt of a serw@ratien oome . anywhere, or the.

president of & corporation? IT I sue the United Frull Company

in Gallfornia,

Boston?

PROFESEOR HOORE:

can 1 make the president go out thers from

I suppose 37{d) does.
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MR, LEMANNT Suppese he seye, "I don't want to go™¥

PROFESSOR MOORE: Hule 37(4). The officer himéslf,
I suppose, Lz net subject to sontempt, bubt the sorperstlon lis
subject to the penalties provided in 37{d).

THE ACTING CHAIRMAN: The case that brought this wp

originslly wae the Frull Growers Ucopsrative case, Fruil

Growers Usoperative v, Gallfornis Pis and Beking Co,., InG.,
snd that was o case bafore Judge Cammpbell in the Esatern
Digbriet, He held that the third-psrty é@feﬁﬁ&n% ghould bé
peraltted to take the depositions of plalntiff's empl@yaﬁa
even bthough plaintifyf asﬁﬁﬁtﬁﬁ g ¢lain againﬁﬁ the third party
if the third party's ﬁ&fansﬁ igs neglligence of the olalntlff.
“The plaintif? is & 4isconsin sorporation, with its
only affiéﬁ and place of bﬁ@in@és at'ﬁturgﬁﬂn Bay, Wiscongin,
"The defendent and third-party plaintiff is a domege
tia sorperation, with 1%s prinelsal place of businssgs in
Brookliyn, Wew York,
“?h@-%hirﬁwpa#ty-ﬁﬁfaﬁﬁaﬁtg ars rallvoad corperatiocns
aﬁg&nize& and existing under the laws of the State of Hew Jork.
"Phe plaintify #ﬁlé 1?5,ﬁeﬁip@un&s of cherries %o
the defendant and thlrd-party plaln%if? by ﬂ?iﬁﬁ@ﬁ ayreenent
ss.0 and dslivered fald cherries .... in three carlosds te the
Ahnapes and destern Railroad Conpany™® for sguanﬁrsm; for which
the gi&inﬁiﬁf_su@a;

"The answer of the defendant .... genied dus per-
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formanae of the galas sentract by the plaintiff, and, ag an
affirmztive defenge and counter-giaelinm, alleged negligence of

the plaintif? in packing and stowingz the smaid cherries for

‘shipment’, and then brought in the rallroad dompaniés.

“The third-party somplaint ﬁilE%ﬁggliﬂ effeet, that

tne sald shipment of cherries was damaged while in the care and

custody of the rallroad carriers en route®, and o on.

"The answer of the third-party defendants is in sub-
siance a general denigl with affimative &&f@ng@a that the sai&

third-party defendants and other e.vriers were not negligent

in tr&nsg&&ﬁiﬂg the shipment", ...,

"Tue third-party defendants have served notloea of
the taklng of the depositions on the plalntiffts attorneys,

by oral examination in a law office in New York Gity of the

PLAINELPL and the enployess of ths plalntiff having knowledge

- of said ssle, eondltion, packing, prepsration Tor shipment,

and shipment of the eherries on the Tollowing poinis.” ....

I% was held that plaintiff should produce ils
employess having knowledge. Then hé gpes ont

*With refersnce to th@ guestion of eypenszes, it doss
not seem to me Shat plaintiff, who sought rellef in this forum,
should have ﬁhﬁﬂrighﬁ o rquir@ the payment of the expenges
of the taking of the depesitions in the ferum éf its cholee
of its offiscers or maﬂéging agenta,

"1¢ the plaiatiff objects to the depositlons being
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'3

taken in the Zouthern Mistriet of Hew Tork,” orders may be

gntered vﬂavisin for the taking of the deppaitions in thig

- districh; that is, the Sastern Dlsirick,

| MR, LERREH:  That wouldn't felp them mueh. It never
had poonrrsd to me., It Just slipped ny mind, It ig Fg) S
Featly obvious Lﬁ the rest or y@u waﬂ@l@mﬁﬂs Wt Lv nover had
ooouread to me that if I broughi o auit for a aliant in mas@@ﬂ#‘

I would have %o send all my people up there to testify ar I

pn

ouldn’t take thelr depositiona in Hew Orlesns,
PROTRZAOR SUNDERLAND: Coulan't that mabber be tuken
CaPe of by & pretective oraer?
| M. LEMAEN: %E $hils king of Judge.
THE ACTING SHATRMAN: 3& for G&mpﬁ%i& didn't want W
du 8%, tut what could he do?
FROTEGSOR SUNDERLAND: ¥t is Juat the case we goh-
tamplate for g ﬁra% stlve order,

_Tﬁﬁ AUTIRG CHATRAN ?hara ig anothsy case we olie

here, Stevens v, Hindar Gaﬂatwa@tiﬁn 0., in the Zouthern
Wiﬁﬁr&m%, Tl i what Lhﬁ Judge did. "dhere notice o take
deposition in the éistricy in widel sult has b@@n brought ig
served on plaintiff resldéing in snother dlstrict Par rgnoved, ?
{that was in Virginia; that is Pur rawsoved from New York)
"the sourt may under fule 30{b} slier the plase of t&king,
presoribe the fgrm of the quesiions (whether oral or weith anj,

or Liwﬁﬂ% prapaynant of expanses for ﬁ%%%ﬁ&iﬁg 2% the taling. ¥
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ﬁﬁ.*mﬁﬁﬁﬁﬁ: I dian't reslize thet when a party wae
testifying he became subject o a aifferent rale than that
applying to ordinary witnesses, out apparently that ls true.

HR, DODUR: He has the right of applicaticn ts the

PEAN MORGAN: I 4idn't suppese bhat, elther, Henbte, =
until this case came up. I hadn't 3&?@&@&@ Thst he had two
characters,

15, #Eﬂﬁﬁﬁa It never coourred to me that I could
make bthat guy come al) the wsy from Boston. |

PLRCFESS0R AUNDERLAND: Why ¢o we have to have thie
provision in here about tender when 4% is taken care of by 2
Qrgt@etiv@ order? | |

THE ACTING CHAIRMAW: That is my view entirely.

MR, LEMANN: In your view, this interpolated language

shoulén't go in st all, but you have to rely on the proteative

order. Is this nandatory? Yes, this ie¢ mandatory.

HR. DODGE: I question that this hsppens encugh %o
meke 1t necggsary to amend this rule.

. LEAN MORGAN: So do I.

Hi, LEMANN: You have a backdoor cut of this, anyhow.
1% iz mandatory, "shall®, but you can get relief from the
applicstion af.the provision by an order of oourt, which brings
you back to the court baekhandaély.

FETA

MR, BQp&E: You have %o rely on the power of the
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district judge to protect you.
MR, LEMANN: You have two er'thrse éases gaying he
wouldg protsct you,
MR. DODGE: Yes, and one csse where he didn't protect
him, | |
HR, LEMANN: I think the payment of the expenses is
probably only a part of the hardship.
JHDGE'BGBIE: One day's attendance ign't very vital,
is 187 of amﬁrse, the mileage may zmount to some thing.
~ MR. LEMANN: Suppose you are going to keep him for a
week, | |
Mﬁi DODGE: ' Leave the rule gs it stands, sxcept fop
that change in (b), the words "time or',
THE ACTING CHATRMAN: This ls one place where 1
believe in the Lemann prineiple of constitutional law.
‘ MR. LEMANN: The only one? Isn't that ead?
THE ACTING CHAIREAN: I could add one or two others,
but this is one. OFf courgse, another plase was the exteﬂaian
ef time of angwer by stipulation. Tharﬂ I believe in the Lamaﬁn
prineiple theroughly, _ '
MR. LEMANN: wWell, you believe in eonétitutional law
when 1t suits you.
PROFESSOR SUNDERLAND: Why not include the word
"expenss”® on the next page, if you are making this motion

1nelusive?




1370 Ontario Street

The MASTER REPORTIMG CCMPANY, Inc, 51 Madison Ave.

540 No. Michigan Ave.

National Press Bldg.

Cleveland

taw Stencgraphy ® Conventions ¢ Gereral Reporling New York

Chicago

Washington

462

THE ACTING CHAIRMAN: If you do get down to {b), I
eall your attention to the fset that you put in a considerable

ingertion at the end of line 1%. You took over the provision

- from Rule 26{b).

PUOFESBOR SUNDERLAND: ‘That has been dlsposed of.

THE ACTING OHAIRMAN: Yes, that has alresdy been voted,
I think we probably ha& better have some motions on this.

I ehall have to say that My, Hitechell was distressed by thié
Frult Growers case, and I think ha hrcught it ur originally.
inile I have dlsagresd with him, I tﬂinh at 1e&at we aught B0
have the ecurtesy of & motion,

" DUAN MORGAN: We ﬁiﬁn*i digouss the protoction, éi&
we? _

' PROFESSOR SUNDERLAND: I don't think we did.

DEAN MORGAW: About geing to the eaubt and getting
ansarﬁar; That i3 really all it puts on him,

Hil, LEMANN: You tell him my hsart bleeds with hinm,
but I %hink the provision of cne day's expenaze wouldn't #top
%ha bl&adimg much 1f you have o xzo to the Jud ge anyhaws _

DEAN MORGAN: The mileage is what he 1s talking about.

MR, DODGE: To bring the matter %tc & foous, I move

that Rule 20 gtand as 1t is now, except for the inssrtion of

tixe words "time or® in line 17 snd the word "exzpense” in 1lins 27.
JULGE DOBIE: I second the motion.

THE AGTIN@-GH&ERM&W: Bub jeet, of aéarae, to what we
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have already vbte& in line 15. ALl those in faver will say
"aye"; those opposed, "ne.® The "ayes® have 1%, ané it is so
voeted. |

THE ACTING CHAIRMAN: We turn to Rule 33, which is
the next one. Is there any wish for discussion? Hy recollec-
ticn is that we went into this pretty thoroughly.

FROFESS0R SURDERLAND:T I should 1ike to make ons Bk
gestion, the recasting of a sentence. I think the wording of
the sentence beginning on line 18, page 34, mugerests that the
practice ls improper. T (

HIFf interrcgatoriss are served sfter a é&p@ﬁitian hag
been taken, or if & deposition ié scught after interrogsitories
have been snswered, the court, on motion of the deoponent or ths

party intervogated, may make ﬁuéhlprgt&etiV$ grdéer as Justics

- may require,t

That assumes that that isn't a proper practice. 1%

5@@m$_§a me 1t wonld De better to word it this way:
| ‘Interrogatories may be served after a deposition

naé been taken, and a deposition may be sought aftsr interroga-
tories h&ve'ba@n answered, gubject to such protsctive orders,
on motion of the deponent or the party interrogated, as Justics
may reguire,?

THE ACTING CHAIRMAM: Mr, Ggleﬁay mentioned a bit of
post mortem. He savs we aug@agt@& that and that you ang

Sgnator Pepoer éi&n’t like 1t. But I suppose that is an
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inadmlasible suggestion.

PHOFESEOR SUNDERLAND: Entirely inaamissible:

THE ACTING CHAIRMA&N: It doesn't make any aiffevence
now. Gf course, 1f more Light comes %o ue later, sné we o
realize how good the Reporterts draft was originally, so much
the better. _

PROVFESB0R SUNDERLAND: I den’t like the implication
there that fhat isn't good practice. It ought to be conslderaed
proper graatiaé unless there ls g resson agsinat 14,

DEAN MORGAN: You don't téﬁ.nk it ls good practliee,
theugh, do you? | |
m&mmﬁm&% SUNDERLAND: I don't know why not.

DEN MORGSN: 1 should suppose you nﬁght to make up
your ming. , o

PROFEBSOR BUNIERLAND: If you don't get gll you want
with the deposiiion.

DEAN MORGAN: If you tske your deposition first and
dgon't zet sll you want, you sre pretty dumb at thet time. /

| PROFESSOR SUNDERLAND: If later you want something
more, it seems to me you ought to take a chean way of getting
it. '

DEAN. MORGAN: I shm#iﬁ aay 1ﬁ-;s & prastice you ouzbd
not to eneourage. | |

PROFEBSOR CHERRY: I should think these words are
r&%har'nauzrﬁl, %ﬁ% I should alse think the Words you are
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suggeating would encourage the practice.

DEAN MORGAN: Yes. J

PROFESSCR CHERRY: 1% would be .an implication I don't
think these words have. |

PROFESSOR SUNDERLANIN - I don't see why 1t shouldn'$

be encouraged,.

?EAE HORGAR: I should think 1t ought te'be_ﬁiau
coursged. You don't want to be pestered with two or threé:yr@¥
ceedings before the trisl. “ | |

PROVEGHOR SUNDERLAND! You tzke g dep@sitian* and

You waﬂtrﬁameﬁh;ng more. Why should you have to take anoiher

deposition instead of téking go many interyvogatories?

DEAN MORGAN: If you have made & mistake, of course
it gives you a chance %o rectify, but you don't want o en-
eonfége people to make mistakes or to do sloppy work.

MR, DODGE: The ifmplication is rather Parfetohed.

UEAN MORGAN: I don't think there is very much impli-
catlon.

Hi. DODGE: I move thatrﬁule 33 stand as it now is.

JUDGE LOBIE: How about "service" instead of

delivery’?

HR, TODGE: That 48 to harmonize with the other rule.
JUDGE DOBIEs I say, you agres to that.
HR, RODGE:  As wrig@én, with the underlined words in-

gerted.

I
i
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THE ACTING GHAIRMAN: A1l right, ave you ready for
the gquestion? “

MR, LEMANH: I was juat wondering. I gusss 4%t is

~all right, but 1&&@5 18 tw 21 don't geem wery a@tlatic in visw

of lines 24 ang 25. Lines 24 ang 25 seem to be rsther alle |
inclusive. It ic & matter of emphasis, perhaps, %o put in that
specisl case. You have a spetlel Czse, haven't you, in 1% %é
217

¥R. DODGE: That 1s & aifferent thing.

PRAH- HORGAN:T That s altogether cifferent.

JUDGE DOBIE: I second that motlon.

| THE ACTING CHATRMAN: That is the motion %o adopt the

provision as amended? |

JUDGE DOBIE: Yes,

THE A0TING CHBIRMAN: Are you ready for the question?
ALl thoge iﬁ-favnr gay "aye’; those oppLasd. I% is 8o voted,
{Carried)
| Rule 3% now. Here, too, we added something, didn's
we, from 26% . |

PROFESSOR SUNDEALAKRL:  Yes,

-DEAN MORGAN: “gubleet to such protective order as
the coury may meke under 30{b)*, or somelhlng of that sort,
waan 't 3t | |

Eﬁﬁ?ﬁaﬁﬁﬁ ﬁﬁﬁﬁ@ﬂ&&ﬁﬁ: f@ga

THE aﬁ?iﬁﬁ.ﬁﬁﬁiﬁﬁﬁﬁz‘ That has slready been vobed,
in lins &, R
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DEAN MORGAN: That is right.

THE ACTIHG CHALRMAN: wWas there any other suggestion

about the ﬁule?

DEAN HMORGAN: Tnig is Just what we voted last time.

THE ACTING CHAIRMAN: Yes. If there is no otjes tione-

DEAN MORGAN (Interposingl: We don't heve %o ohange
everything we dld last time. .

' THE ﬁsﬁmﬁﬁ-ﬁﬁaxﬁmgmz Hot the second day. The first
day we do. That will be considered. approved.

RBule 36. Any question?

MR, LEHANN: Bule 36 would permit you ta cut down the
time f@y answer 1o Een days from twenzy, wouldn't 1%% The
only comment that cocurred to. me agz I read it is that = fellow
ar&inarily gets twenty ﬁaya, but here any time af'ter gommence-
ment of the seficn, bpefore answer, thab you serve a domand on
& fsllow to admit facts, he has to do 1% in tenm days. It is
quite somsthing to notice that ¥you ordinarlily zive twenty daye,
but here you zet only ten.

HR., DODGE: Tyenty to file azn &na@@r.t@ a.plea@iﬁg.

DEAN HOAGAY: T&ia isn't an answer to pleadings.

. LEMANN: No, but 1t causes you to go forward.

I have no objestion, but it is a considerable advanee over the
original grﬁvisieﬁ, where you couldn't serve s notice likﬁ
thie ant¢1 the fellow had had his time to answer.

pEAN ﬁﬁﬁuﬁﬁ: Rule 36 had ten days to begin with,
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MR, LEMANN: Y=, but you coulén't ao 1t before
pleadings wers cloced, Bddie. You coulén't serve,

BEAN -HORGAN: X got your pain% BOW.

| HR, LEMANH: I azm Just eslling attention to a ratasy

redlcal change. Personally, I don't cbject %o 1%, but 1% is a
redical change. We ought to do 1t with our eyes open, You see,
you ean Go this the minube you Flle @ult, and you can cagll
ﬁpﬂﬂ him %¢ adnit the truth ¢f any relative matbers of fact
set forth in the request. All I have to do 1f I want %o @at
yeur time of answering down Yo ten days ls Just to take cer-
tain fllegations in ny p@t&tien and serve you with s separale
notice and ask you to %dmit their ftruth. Eﬁu'ha?e to do 1%
in ten days inaiead of twenty. I think that amounts to sutiing
down the tiﬁa to answer to ten &%yﬁu

DEAN HORGAN: if‘ah&t is all you are going o gs%v,
1f'g$u? interrogatories ave 4rawn thaﬁ'wéy, you haven't asksd
for much information. |

| THE ACTIHG CHAIRMAW: Let me polnt out thle: If you .

1@&&'&% the nots, you will aaé that we made changes all slong
the line here, This ls aii sublest o the pr@%&ﬂéiVﬁ ardars
of the court., That is one maln resson for msking the change
in 26, and of course A¥ you make it in 26, why not in %3, and
why not in 36; But 4f we don't meke it in 26, whieh is the

‘erdinary deposition one, partieg and very often plaintiffs

felt that they wé?@_ti@d up, and we had varlous cases hraégh%



1370 Qntario Street

The MASTER REPORTING COMPARNY, Inc. 51 Madison Ave,

Law Stenography ® Conventions ® General Reporting

540 No. Michigan Ave.

National Press Bidg.

Cleveland

New York

Chicago

Washington

te our attention. Whara wae the original reguiremens in 26
that you haé to get sn ovder from the court a% an BRrly time,

and in one ¢sse a lawyer in Conneectiont was Wying te take the

Geposition of a Fellow leaving on a beat frem Zeattle for

Mustralia. By the time that he mt orders taken and his
lawyers out to Seattle %o raise the qméékiﬁﬁ of whether it wae
an order from Connectiout or an order from &ﬁmtt&a# and by the
time he got the order, the fellow had gone. He naver aig ga%
the ﬁitﬂ&ﬂﬁ» it is that kind of litﬁla maahiﬂapy that seens
o be not worth while, and the better way %o do 1% seems o be
to sllow it to ha done at anaa ané then gzo to the coury for
protection Af yau need it.

ﬁ&._&gﬁﬁﬁﬁ: In other wirds, you have fiftesn days;
is that righi? ~_ ’

THE ACTING CHAIRMAN: What?

HR. LEMANN: tn interrogatories you have fifteen days,
4m L right about that? Eau hawa three time elements, as I see
1%, Ar I pight? For depositions, only f@éaﬁn&hle notice. You
aauzéida 1t immedistely, as soon as 3&& drzw your petition.

TQE ACTING CHAIRMAMN: I don't quite see whers you pet
fifteen daya. - o

MR, LEMANN: Bule 33, |

THE ACTING CHAIRHAN: That i1s ten.

MR, HAMMOND: Line 8, ) |

MR, &Eﬁﬁﬁ%a Line & of your redraft. the third
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to take the depssition of the adversary and give him re gonable

4o

sentence,

THE ACTING CHAIRMAR: I sse,

HH. LEMANN: You have left it fifteen days. I Just
.toﬁk another look at it. & I %rﬁngf Look at line &8 of paze
34 of this materisl. Fifﬁea& days.

LEAN MORGSM: ‘This is deposition.

HR. LEHANH: These gre interrogateories.

LEAN MORGAN: Deposition by interrogatories, is it?

HR. LEMANN: Yes, Interrogatories to Parties, pase 34
of sur mata?ial, iine 8, fifteen days.

DEAX MORGAN: 'Thet is right,

¥R, LEMANN: If I were in an institute, I would say,
“Gentlemen of the Bar: You have.foupr wayse to proceed. HNe. 1,
if you are net slers, you will Just file an ordinary petition
and walt for an angwer in fwenty days. No. 2, if yea want to

be really siresalined, you should inmediately ssrve s notice

notice, which I think would be forty-eight hours, unless you
get a @rﬁ%a@tiv@ order and take his deposition to ask him
about things., Ho, 3, you can 1nit1a$e_iﬁtarrogateries_t@ him,
in which case, however, you ha#e o zive him_fiﬁtaeﬁ days.

Boo 4%, you can éali on him %0 admit cortain fasts, in whieh
¢ase you can glve him Yen days. | ¥You have four methods open
to you,? |

- THE ACTING CHAIRMAN: That shows how flexible the
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gentence,

THE ACTIHG ﬁﬁéﬁﬁﬁﬁﬁs i nee,

HH. LEMANN: You have left it fiTteen days. I Just
took another iaak gt 1t. Am I wrong? Look at line & of page
5% of this materiasl. Fifteen days.

DEAN MORGSN: This is deposition.

Hi. LEHARN: These are intervogatories.

UEAN MORGAN: Deposition by intervogatories, is i1

MR, LEMANH: Yes, Interrogatories to Partiea, page 34
of pur material, line &, Ififteen ﬁa&ﬁ. |

DEAR MORGAK: That de right.

ﬁﬁ; L@ﬁg&ﬂ:° If I were in an instltute, I would aay,
"Gentlemen of the Bar: You have four ways to proceed. e, 1,
if you are not slert, you will Just fils an ordingry petition
and walt for an answepd 1# teenly days. Ne. 2, 1f you want to
be veplly streamlined, you should immedistely serve a notice

to take the deposition of the adversary and give him resseonabie

untice, whdleh i think would be forty-sighi hourg, unless you
zet a proteetive order and take his deposition to ask him
about things. Ho. 3, you ean initiate interrogatories to him,

in whieh ease, however, you have to glve him fifteen days.

Ho. 4, you ¢an oall on him $o agmit certsin faets, in which
Gase you Gan give him ten dsys. You have four methods opan

' ME ACTING CHAIRMAN: That showe how flexibls the
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HR. LEHANE:  OF course, 1% is sonfusing, and 1f they

should ask me, "Hr. Lemann, why 4id the Committee make these
ékfferent time clemende?® I chould have to gay, "CGentlemen, it
is due %o the desive of the ﬂaurt for greater flexibiliy.® |

JULGE DOBIE: Admissions ave very mush simpler. He
doean’t have te snewer the guestions.

THE ACTING CHAIRMAN: The tules originally had thess
ccnforteble variatlons. You ebaried your acsounding at a
different time, but you did have this flexibility in the origi-
nal rules. That ie, Rule 33 was always fifteen, Bule 36 wag
ten, and 8o @ﬁ‘l

| MR, LEMANN: Filexibilisy is & £rill,

PHOFESBOR MOORE: You might sdd a £if%h, Br, Lemasn,
Plalntiif can move for susaary Judgment the mlnute he starte
his asction. %That forces the defendant to do something within
ten dave. o

| THE ACTING OHATLRMAN Gan't you do socms of 1% pre-
teial? |

MR, LEMSNN: That would take only the game tinme limit,

though, ten ﬁayg, a8 one ¢f the cthers. That wouldn'g glve you

sntther time, _
PEOTESSOR MOORE: That is right.
MR, LEMANE: ﬁayhalwa cught Yo ghange thatt ‘
SENATOR LOFTIN: Do you think they all ough$ to be
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M, LEMANE: I gon't Bnow. I woe Just Shinking algud,
I gheuld $hink the fifisen days ought To be %en, probably, I
can't ses mich reason for Iifteen in 33, but there I go ageinst
wy eonstitutlonal prineiple of no chenge where ncne is dsnanded .,
JULGE DDBIR: I ﬁhink, will ess thers ig ﬁﬁma'gﬁiﬁa
ehvlous vesgson for that, we had beiter leuve &% slone. X%
would be ccnfusing, I don't think any of Shis is very vital.
THE ACTING CHAIHNAN: We are at 6 %t the monent,
hall we go on to WY Docs sonebody went %o do somebhing
definitely about 362 |
DEAH MORGAR: - X cantt guite see why we glve %ﬁﬂm less
time here than in the other, Do you know why, Uharlie?
THE AOTING CHAIRMAM: . Aok Edeon. Ddson dig this
originally. ”
éﬂgﬁﬁ LOBIE: If vou have interrogatories, you may
bhave to give a long, invelved answer, but here you Just admit
this oF Gon't aémit 1%,
THE AGTING CHAIRMAN: You say "Yes® or "No,®
JUDEE DOBIE: Yes. You probably should bﬁ‘&blﬁ <)
sake up your mind abeut thet pretty quickiy,
PROFESIOR SUNDERLAMD: Juage Chessut made the polnt
in dealing with Lntervogatories that the time was 8o short that
you souldn't expeet parties to éa vory muech work in hunting

inferzation. Bgﬁ I don't know whether there was any real Toaeon
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for heving a fifteen-day 1imit in one Sauo and o ton-day limit
in another.

DEAR HORGAN: You 614 1% to begin with, Edson. You

- muet have had some resson.

Hil, LEMANN: What an assumpbioni

DEAR HORGANY Did you sse st 5hﬁw & long time spgo,
fitg ﬁaﬁﬁﬁr Be Right,” whers a Cobinet menber was explaining
how they had put golé in & hole in the ground, angd Hoosewel t
asked, "Did we do that?" The Oubinet member sald, "Yes," ang
Rovsevelt sald, "Well, we must have hsaé some resaon for 14,9

FROFESSOR SUNDERLAND: I can’t vecall at the mement
jus% what oy Teangong were, if any.

THE aACTING CHAIRMM: A hesr ne motien,

LEAN HORGAR:  The ohagges are ezactly what wae voted,
as I reeall it. |

THE ACTING CHAIRNAN: Yea.

%ﬁ,-zgﬁ&ﬂﬁ: The enly open guesiion, 1 supﬁase§ is
whaﬁh&ﬁ“y@m #ﬁﬂﬁ to have intervals of %en in ong plaos.

| JUDUE EOBIE: I move we leave 1t ag 1% is herg,

THE AUTING CEAIRMAN: It is soved hat ve ie&va Rule

jé_w

HE, Eﬁ%%@ﬁﬁ {2nterpgsing}’ I think Mr, Lemann hed

- BOEe smggeatiﬁn.

B, LEMANH: No, I wae juet ¢alling attention o the

fact, Me. Ramiond, that it gives a 1ittle variety im the rules,
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ahd ﬂamathiaﬁ'@zg& for' you %o mpke one resson gtand oud in
contrast with the other. You cun say, "Gentlemen, youw contrast
that with this. This ie ten and that is fifteen.” I7 thay

agk me why, I will quote He, Roogevelt: "There must have been
some roagon." You might say, as you sugeeet, thet on zdimig-
alons you don't need more than ten days, abd on answers to
interrogatories you noed & longer time.

DVAN MORGAN: Where you have to investigste, and so
forth, _

#R, HAMMOND: I was just wondering, if you permitisd
the request af as early a time &8 commencement of the action,
what & court would do under (2) &t the end, because some or
811 of the requests for privileges ere lrrelevant. How would
hie determine whether they were ivrelevant 1f no answer had been
£11le6? |

THE ACTING CHAIRMAN: By affidavits. That is sotually
the ease, I ﬁ@aﬁ W& always get thils sort of thing by affldavit.

| HA, LEMANN: An affidavit that 1t ig relsvant.

DEAH MORGAN: An affidavit o show why 1% is lrrele-
vanﬁ,'ugualiyﬂ |

MH. LEMANH: You have the petition.. That would give
you a% ileast zone indima%iﬁg; I %&@@@33 LT you sued me for
brasch of pramiﬁe, you couldn’t o in and ask whether I ran over
somgbedy with an automobile, |

DEAR MORGAN: Exeept in New Hsmpshire. In New
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Rampshirs, you know, they amended an action in sssumpsit on

the common counter to an action for wrengful deabh befove ihe
statute had expired.

MR. LEMARH: You voted last time, I understand, %ﬁ
make all the things pﬁwmissiéla a8 soon as the sult is filed.

If Mr, Wickersham had besn here, you wouldn't have done i%.

_ He fought and bl@&.#iﬁh that, But the argument was that you

can get an order to do it now, that most Judges will give you
the order, and why not make it automatis? It is a considersble
inerease, I think, in the right tﬁ‘ﬁﬁﬁ this yawér to make 1%
1&m@ﬁiaﬁ&1y available. I think 1% is certsinly eome thing that
sh@ulé be permitied. - |

THE ACTING CHAIRMAK: ‘There was considerable demand
for it and alwo come giatement on the ?&rt of various district
Judpes that they ﬁi@ﬂ’twﬁﬁﬁ from their end that 1tlwaa any thing
aoie than a aulgsnce. It is 1&%@?&@%1&3, too, 1f you make
these after anewer now, to note how long the answer actually
ig. 4w I ealled %o your attentlon, Mr, Hommond has some |
figﬁwegzag Tax suits, and the peried of ansvep geens to be grov-
ing 1&&3@?‘&&& longer, notwithstanding the rule.

R, LEMANN: This rule will stop that, Charlie. I
haﬁa had one case abt the bar sinee these rules came up ia which
they took my deposition, ang they exten&e& tie time to sngwsy |
for asbout a ysar while they were examnining me. They would

examine me for a week or twe and come back and sxaslne me again
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afier paveral monthe, bscause I had to go away or they had o
0 wway, and they didn't file the ansver until they finishas
the &ap@aitiaﬁ because they Teld the distriet Judge they dldn't

) know how to anﬁwer until they get all the informaiion.

THRE AGTING ﬁﬁﬁiﬂﬁ&ﬁ~ 0f vourse, that is true, andg
We are lnviting them to extend the éim@ 85111 more. That is
the genspal trend of our changes. But 4f that is the ease, I
should sey that is a1l the more reason that you don't want e
put obgtacles in the way of periiss wh& nead Lo mava mr@mﬁﬁig
hefore thay lese the testimony, ﬂ&ere a men is golng %@
Australis oF % the South Paﬂifiﬂ or whatnot, you don't want
sore obstaoles, The Yonger the iaa&g is delayed, the more
reagon for making it freey,

I guess we ati%l.h&v@ fic motlon on Rule 36, and we
will pags en, shall we$ He will take 36 as approved in the Form
hers, '

Bale 43,

"ﬁﬂﬁﬁ.ﬁaﬁaw i You have to insert Rule 70 hers,

THE ACTING CHAIRMAN: Yes, the condemnation ruie
should be included here. o |

JUDER DOBIE: Reference 10 1%, not incorporation,

DEAN MORGAN: Rule 71, len't 447

MR. HAMMOND: Rule 7i-d. |

THE ACTING CHATRMAN: It would be ths &ﬂa&rtian in
line 3 of Rule ?1*@; A1) right, shall @8 Congider that
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ayprﬁﬁaﬁ?
) On Rule U3 and Bule Ui you will see here sgailn an
inTornative note. | |

ﬁﬁ"aﬁﬁﬁﬁﬁz it we are ngtggming«ta have them one
place, we should na%‘havavthém in another. I meve the note be
deleted in the print. _

THE ACTING CHAIBMAN: Before I put the motion, I
4ould like 8%ill to make a liftle speech about 4%, I still
think that is a 113tle unforfunate. Yhig happens to be ene of
the matters that has been discussed a great dsal, one of the
great academic eriticlsns of the rules. I think the oriticimms
have been greater than the practical results jJustifisd, but be
that as 3% may, 1t has been ariﬁieiza&t and oriticized rather
gtrongly, . '

I should think that if we elt for two years, and it
takes t#a Years then for the amendments to g through, snd we
Gon't show eny knowledge of any objestlone of any king, I
should %hiﬂx it was g showlng that we hadn't fully done our
Job. I think preally that ﬁhar@ iz an obligatlon on the ﬁ@émitw
tee te conslder matters of this kind, and one way'&f agnslidar-
ing them§ of course, ig to deeide that at the moment we don't
think anything should be dens, buf 1t seams o me we should
say this., This is one way of gaying so. '@f cour se, thers are
other ways. We could make a formal report and say we have doneé

2p~and-go. dug ﬁhis-ﬁaﬁs.it gueeinetly,
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M. LEMAHNKY How many sush notes have wet ¥e hag
one yesterdsy on ¢lass suiis,
THE ACTING CHALRMaN: - There la at lesst one mers.
I don't know whather thers aﬁa more than that or nos.
M, LEMANM: I was Just wondering. If we bave ong,
why net bhave them all?
_ﬁﬁgﬁ MORGANY The other one was on acoount of the
Suprane Sau?ﬁ propositien. Et-wag the question of the Irie v.
Tﬁmpkina Gass, which was & rether different king of quea%ién,
ME, &Eﬁﬁﬁﬁ% 1% may be that thﬁs'@taﬁéﬁ on a special
footing, | | |
 DRAN MORGAN: nﬁﬁariia, you gan just reelter "We have
left wndone the thinge we cughi %o have done,” and there is
ne helping 1%, w |
- THE ACTING CHAIRMAN:Y Yes, and one of the things that
we have lafﬁ'uﬁ&aﬁe iz conglderstion of the Aserican Law
Ingtitube'’s proposed law of evidends,
DEAN MOTGAN: Thet is what I say. ,
THE AOTING CHALRMAN: ﬁéﬁft you want any boosgt for
that?
¥R. LEMANS: I would liks %o boost 4%, but I don't
know whether this is a boost or a kﬁﬁek;.
THE 40TING CHAIRMAN: - There are slso four or five
notes which eanﬁain rafereﬁeaﬁ to tna.ﬁﬁlﬁiers' and Saellors?
Civil Relief Aet,
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DEAR MORGAN: Those have got %o go in, I think.

THE ACTING CHAIRMAN: Why? Iozsn't Nente's prinsinle

aprly eowmewhat to them? An exssple of that isg Aule 55; ancther,

Rule 62. Thére are geveral oanses of Lhat,

DEAN HORGAN: I noticed those when we went threugh,

THE ACTING CHATRMAN: Rule 63,

MR. LEHANN: 48 To those, of course they are vory
valuable for the guidance of the bar, but I guess there are a
geod many things we ocould put in for thelr guldance.
| THE ACTING CHAIRMAN: In our ﬁuggﬁstiéns for ths
Committee we ralsed the question, "ihat is to be done in the
light of the Soldiers' snd Sellops' Clvil Relief Acty® ang
¢idn't we suggest the possibility of putting 4% in one rule,
the defmult rule? Then when itvaama_uy, 1 know the Chalrman,

smong others, was quite insistent that we ghould ¢all attention

to this, on the ground that our rules aight be miélaaﬁimg o &
lawyer, |

DEAN MORGAN: That is right.

‘ THE ACTING CHAIRMAN: You see, the Solélers' md

Saiiérs‘ Oivil Belief Aet actually m&ﬁiflag Bule BE.

| MR, LEMANH: ©OF course, we mighﬁ.&aal with that
particuler thing by repetitlon, by saying st some appropriate
point, “ﬁﬁ%gﬁﬁien ef the Dar is dirseted Yo the fact that
Hules Blank, Blank, Blank, and Blank are affected by the
Soldiers’ asnd ﬁg&lars‘ Givil Belief Act." Are there sny other
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statutes that may affect some of thess rules, which have bosen
pagsed since the adoption of the pulse?

Whe OGLEBAY: I may say thers has been no effoct

except aotively to modify the affect of Rule 5%, and thst is

the only one we eallsa a%t&n%iaﬂ.ﬁs originally., Then ¥p.
Hitchell and pome others thought that we should cgll sai:t@n‘%;iam
ginee 1t was a very imporiant iet, to @thar places where 1%t
mizht be impﬁvtant although 1t dldn't actually affect the Pﬂlﬁ |
Atself. Do we drew those up, oo, although we dién't origi-
nally make any sugsestion.

3. LUHANN: I don't think 1% is very important. I
ean't do any harm to put it in. Haybe 1t 1s & good Ldes %o
put them all in. I doa't think it is worth bhesitating much
about 1.

JUDGE LOBIR: I should think those on the Soldiers®
and Sailors! %ivi; Belief Act ocught to be put in as a caveant
oF warning., I don't think it would do any harm.

MR, LEMaHN: I should $hink that ahyone degling with.
2 a@lﬁiaﬁ or sallor would know that he has certsin prﬁvigi@ns
that ﬁa.hﬁs to leoock after. Howsver, the question now, of

course, is what to-do with this note on the Code of Evidence,

I made & motion to omit 1t, but Iwill w&%hdraw the motion if

everybody thinks we ghould say something about 1%, It ig juéﬁ
& mabter of taste.

JUBGE DOBIE: What ig the status of the whole situatien
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sbout the Code of Evidence? Do we intend to fake 1% up some-
time and go ilnto 117
DEAR MORGAH: That is what you gald we were going fo
1e -
THE ACTING CHAIRMAN: Yes, we Gld say we wers going
to do that.
DEAN MORGAN: I é#éw*an smendmnent for 43 and 44 &%
the regqueat of the Reporser at one time.
THE ACTING CHAIRMAN: Thet is correct, and the
Bepor ter sup@art@& the amendment.
¥R, LEMANN: My recolleetion is that a year agp, you
yourgel?, Eddle, ssid that you ﬁﬁaaght.#®~@ugh§.n@t o under-
%ﬁke it. ’ |
DEAY MORGAN: I thought we didn't have time for 1%,
that is gquite true. I dgaid that at that sesslon we couldn't
possibly do 4%. |
| MR, LEMANNZ T thought wyou wanted 1o walt until the
bar wéé“mﬁ?awfamiliay'with.itﬁ or gsomething of the sorit.
_ DEAN MORGAN: Oh, no. I would be perfectly willing
to go after it pight eway, as & matier of fact.
HR. LEMANN: After the war is over,.
THE ACTING CHAIRMAN: This éama7aa‘a direct outagrowth
of the diseussion that took place when Mr. Morgan's smendment
game in, and then 1t was &aa&ﬁe& we didn't have time to consider

it. I have far%ﬁttan, but I think it was the sugsestion that
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Wwe make a noia.
R, OULEBAY: Yew; Sengtor Pepper.
MR, LEMANN: I withdraw the motion. Let 1% stand,
THE ACTING CHALRMAN: A1l rigit. Hule 45,
KR, LEMANN: That iz the representation we ave going
t¢ do soume thing aboui.
THY Aﬂ?lﬁ%'ﬁﬁﬁiﬁﬁﬁﬁ:--l think we should.
MA, LEMANN: Yo we have a mancste to eontinue now
as long as we want %ot . |
THE AOTING CHATRMAN: 5% the pleasure of the Court,
out I take i%t, under the mendste we could continue inﬁafﬁaﬁﬁ@ly
at the pleasure of the Uourt, I Gon't understend that there Ls
snytoing in the order now that saya that onsce we have presented
smendments, we are through, ' |
M, LEMANN: E wonder in this sort of thing whether
ve ought not o get a specific divection from the Youri,
- MR, BAMMOHD: I think that wae Mr, Hitchell's idea,
before we astually weat inﬁa it. | ,
k HR, LEMANN: Before we 40 a lot of work én it%, for

gxample. It seems ¢ me you had something like that in your

own mind, Eddie, a your amo.

DEAK NORGAN: Yes. ‘
THE ACTIRG UBATRMAN: What were the terms of the
order? dWasn't 4t that the Couwrt asked the surviving members o

conatituts a_gtaéﬁing commities? Have you the terams of the
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DEAN MORGAN: I think Mr. Hitohell thought we oughs .

to have a spetial guthorization, that there wag no use of our

working on i¥ uniess we 4id bave,

MR, LEMANN: It seems to me that we had some notlen
of taking the genersl temper of the bar sbout it, two, perhaps,
but ot leasst the Court. *

DEAN NORGAN: We had to check with the Uourt £irst to
ses whether they wanted or were willing % have us go into thad.

THE ACTING CHAIRMAN: fThat is an obvious thing., We
are not going o ueet down here unless our expenses are pald,
and owr expenses have $o be au thorized by the Gouri, OF course
it is aluost aubtomatic. We can’t expest them finally to comsit
themaselves and say, "How, do thus and go,” but we certainly
are net golng shead and ° do any partioular work unless they
suthorize the sxpendifures and do know about 1%,

an - gomething P extenslve and far-
resching a2 that would be. I am not thinking 'ma_a rely of ths
expsnse, but of the time to be put on 1t, and then have them
say, "Well, we think it 1s oo much of an undertsking.® I
think we ought to ﬁght 1% out with them in advance.

DEAN MORGAN: Oh, I think you have to do that.

THE ACTING UHAIRMAN: Here ig the erder oontinuling
thls Committee. Justice Stone, '.sn January 5, 1942, znnounced

the dealgnation of "a continuing Advisory Committee to ndvise
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the Court with respect to @@ap@ﬁaﬁ'am@ndmenﬁs Gf addltions %o
the Rules of Oivil Procedure for the Dlstrict Gourge,
Pewgnﬁa@l'sh@ll conalet of the surviving members, or as many
of them as are willing to sarve, ¢f the Adviscry Committes
appointed by the orders of the Uourt ﬁa%&ﬁ dune 3%, 1935, and
February 17, 1936.% |
1% ie a continuing Uommittee.
MR, LEMANN: Are you going to entertain on the tenth
snnlversary of the Committes next yeax.f&r the survivers? |
THE ACTING CHAIRMAN: Mavbe we should take stepa fox
gome celebratlon sach mnnl?er&ary date, but what iz the date
that we t@ka” Iﬁ it the date of the passage of the enabling
act? Uoodness knows, it wag one of the worst enabling aocts
that ever eould be devised. It ought to be the appointment 6f
gur Qomalitee, - |
BEHATOR Lﬁ??iﬁ; I would say the app@iﬂtmanﬁ of the
G&mmitxgﬁg | 7 _
THE AUTING uﬁﬁlﬁ%ﬁﬁ* That ls something., We misht
a§~aimﬁ % au&sammitzea o arrange tua attnusl dinner, _ |
UEAR MORGAN: 1 think we had better get on with these
rules, - _ -
JUDGE DOBIE: I think so, too. , ‘ |
THE ACTING CHAIBMAR: Isa QS, therefore, unquesilonsd?
PROFESSOR fUNDERLAND: I would like Just to introducs
the word *é@gign&%aﬁ“ i1 line &. It says, "direoted io produce
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dosumenis®, It woule rauds ”ﬁir@a%aﬁ %0 oroducs deelgnatod
documents”, to emphasize the faet that you have to ldentify
your dooument befere Jou can tell anybody e b¥ing 1% in. @g
use thet sqma language in cur Rule 34 Pegﬂ?&&ng-ﬁisaevery and
prodquction of documents,

LEAR HMORGAN: You don't want & blanket ordsr,

Pﬁﬁbﬁswmﬂ SUNDERL AN D Ro blanket order,

DEAE MORGMN: I feel that s true, we,

JULGE LOBIR: 1In other words, just put "desicnates®
between "proguce” ang “ﬁ@@ﬁm&ﬁ%sﬂ: fo 3&& want to repeat 1t¥

 FROFESI0R SUNLERLAND: There ie no need %o repest it
It is in 34, That resde: "any é&aigaateﬁ documents, papers,
books, .... or tangible things®,

- BEHATOR LOFTIN: fgany &ﬁsignaﬁedﬁ?

PROFEBECR sﬁﬁﬁﬁﬁhﬁﬁﬁs Just %the word "desigmated?®.

‘.Jiﬁ}&ii: DOBIE: I make that motlon, Mr. Chairman.

BE ASTING Gﬁﬁxﬁﬁﬁﬁs In U5{p) thers ig & littie
u*fferant wordlng. That ls the subpeens for triasl. "dirsctes
ﬁﬂ_?ﬁ@@ﬁﬁﬁ the bemaq, vapers, or dotuments dealgnated thereint,

P:i@ﬁ‘?aﬁ@ﬁ SURDERLAND:  Thet is the same thing,

THE ag7ing CHAIRMAN: ¥os, I should think eo, 411
those in favor will say %aye; those opposed. o voted,
{Carrieq) . |

fny further guestion sbout that? I net, ws will

p&ES on to Rule 5&, Tais, I take 1t, we dlzeussed st very
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consldferable length last %ime., ¥We had o sugpestione. One
woe in & form which was supnosed %o be stralghtforward, and

the other was one that followed the old sourse of avoiding the

Gk

dealsion in tk@'gggﬁum v, Hew York Life Insursnve case, I
think we predty well @&ttlaﬁ-thzﬁ, didn‘y we, BIl1l, abt the
last neeting? _

PROVESIOR HOORE: I believe o,

THE ACTING CHALRMAN: We talked 1%t over. Tnis ie in
line with what we worked on. Has anyone any question about $09

FROFESSOR SUNDERLAND: I wonder whether we are using
"new trizl' kere in the correct sense. It provides in lines

15 to 17 MIf no veréicht was ?@ﬁnﬁa&é;‘thﬁ eourt on motion

#zy direct the entry of Judgment ss if the veguscsted verdict

had veen dirscied or may order 4 new triazi," Aceording o
the ﬁéfiﬂiﬁiﬁna “new ﬁvié&“ neons examination after wvevdict py
Jary o declislon of court. If there hasn't been aly deslision
or any verdied, you don't got & new tedal,
| URAN MORGAN: You mean there was & mistrial in the

fi?étlﬁiaﬂ@‘ |

PROVESEOR SUNDEALANDY There would be mistrial, bub
net & new teial.

| PROYVISHOR CEERRY: . @ He doesn't have to order o ﬁﬁw

trial, then, 7 |

PROFLS0OR SINDEALAND: It is automatic that you try

1% agaln, dud 1%.is not a new trial.
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THE ACTING CHAIMMAR:Y lsn't that what we had in
pefore?

JUDGE DOBIE: Do we make any dalroet yb@visisﬁ ag
whether the &pﬁ@l&aﬁe court can enter Jjudument?

THE ACRING CHALRMAN: Wnethey the sppellate sourd
can enter Judgment?

éﬁﬁ&ﬁ_ﬂﬁﬁi@z Yes, where there %5 no motlon for
Judzment .

THE AUTING CHAIRMAN: We practically Gover it. Look
at lines 17 6 19. It says the ﬁiatrict eeurt*a fa;?uie o)
oraer Judgment is the equivalent of o denial,

BEAH MORGAN: That ig x;i.ghﬁ..

THE ACTING CHAIRMAE: S0 we get at it by net saying
what the appellate court may 4o, ﬁu@ we say what the disgtrict
sourt has dons, o

JULGE DOBIE: You think that under thia the appeilate

court ean direst s verdiet, with ne motlon for judgment non

pbstante versdicts, final guﬁgmanﬁ,'withﬁaﬁ ssnding 1% baok?
‘ YHE AUTING CHAIRMAN: Thet is the intent of this, IO
it dosan't de 3%, we haven't done what we Ehmught we were aolng.
JULGE DOBIE: We have had 1% to ooour and occur, and
the Jupreme Uourt has dodged 1%t every tiﬁe, you rememnber.
8 % RUTING CHAIRMAN: Thet ia true.
PROFESSOR SUNUERLAWD: I suguesd %ha%, instead of
"new frial’, we gnmmtme *’amth@r wiglh,
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THE ACTIAG CHATIRMAN: I don't ebleet, of course,

This, aecording %o Hr. &ﬁmanﬁ‘s view, is something that hasg
given no trouble for Tive or six yeera, ign't 1%? You sae,
the langusze ¢f the original rule, the original rule asg
pirinted on page 64, éaya: *"If no verdlict was returned the
ccurt may direect the entey of Judgment as AF the requested
verdéiet had been directed or may order a new twrial,*

PROPESSOR SUNDERLAND: I just took oceasicn %o check
up that thing, and I found that nowhere could you finﬁ a
definition of "new trial" that inoluded ancther wial affer
there hed heen s Tallure 1o render a verdliet,

DEAN MORGAN: You oah gay it le snother trial.

PROPESSOR SUNTERLADD: Xt is anpther twiasl., It is
not beshnlezlly a new trigd st a2ll. |

THE AGTING CHAIRMAN: Shall we change that, then?

FAN MORGAN:  #11 right. |

THE ACTIVG CHAIRMAN: ﬂ@aa.%ha Lemann @?&nﬁl?l@ aprly?

¥R, LEMANM: I chould think s¢. I would rule 1%
#weuld gooly.

THE ACTING OHAXBMAM: #r, auﬂﬁ&ﬁlémﬁ moves that for
the words "a new" 'in line 17, the word "another" bs substituted.
ALY thooe in faver gay ”ayaﬁﬁ ﬁh@ﬁ@-@@ﬁaaﬁﬁﬂ "o, ®

£ thiﬂh @& will suspend and have somo--

DEAN MORGAN (Interposing): Let's findch this rule.

MR, Lﬁgﬁﬁﬁ: I have jJjust a foeligh question which you
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can anover ﬁi@h% away on the last genbence, that "If the m&t&&&
for Judgment is sustained, the conbtemporsnsous rulingile
. DEAN MORGAN (Interposing): That is right.

THE ACTING CHAIRMAN: If we are going to finish this,
I shall hﬁ?$ e egll for a show of hands. AL thowe in favor
of Hr, Sunderland's motion ralse Bheir right hands. Two.
ALl zhaae'ey@@seé; Three, It is lost, , |

SENATOR LOPTIN: Kot on the merits, Just_on prineiple.

MR, LEMANN: ~-~*pontenperanecus ruling on- the metion

for new triaml is offective only in the event that the Judment

i@.?@va?gaﬁﬁ”‘ I wondsr A7 ﬁ Judgment cpuld be reversed in mich
a way that the upper court mizht dispose of the oase go thai
youwr motion Zor néw.tvial wouldn'ts be effective,

ﬁ@ﬁﬁ ﬁﬁﬁéﬁﬂ: Yea, the sourt could. It ana’ﬁ gay
that and order g ngw trial, if it W@ra based on alleged
8 PrOROCUS in%ﬁﬁusﬁiana, ant s an; rather Sthan on sufficiency
of svidance. ,

Wi, LEMANN: The upper court could digpose of the
case? That g what I meant. |

| UBAN MORGAM: It might.

i, LEMANN: Finally, by &i?@@t&en, g0 &8 %o shut
off the motion for new trial. |

DRAN HORGAN: Not wnless the ordér .on the new fteisl
wag aaslgned as tzngbsﬁ arror, o something of that sort.

THE AGTING GHAIRMAN: I am not suve that I gt the
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queation. I thought that was Just what the anpallate coury
could do. Look at page B4, the final paragraph of the note.
MR, LEMANN: Yes,
THE ACTING CHAIRMAN: Is 11 intended that the
sppellate court shall take axiy of these waricus sourses that
would e appropriate’ |

#, LE HMANN: I thought se, tmb then I wondeved how

you weuld have & motlon for a new trisl effective in the event

that 1t was reversed, if the jzmag;zzam dlsposed of the eane.
That was ny only question.

PROFESHOR CHERRY: If the reversal dlsposed of the
case? ' | |

B, LEEANMN: I am talking about the top two lines on
page # of this print., Heve you got that?

RO PESIOR Gk‘ém’?* dhet you want is that it not be

gffeetive unlens the Juﬁggaant is reversed?

MR, LEMANE: I don't kZnow that that would help. I
don't mee that 1% is immrtmt enouzh %@ hﬂthar about, I
think the language isn't very preclise.

ene E&ﬂaf‘ reoess ...

THE &GTEE@Q%"&H‘AIRMH: I think we might proceed now,
Referring par ticularly %o the question Mr. Lemann raised at
the end of Rule 50, lines 22 to 26 are explained in the foote
hote at the %op of page 45, "The first gentence of the new

paragraph of subdivigion (b) incorporstes $he pEoner distriet
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court practice eatablished by the Supreme Court in lonteoner

darg & Co. v, Duncen., The second sentence aveids the situation

11lustrated by County of AMllegheny v. Harylend Gasualty o.

in the Thirg Cirouit {oon temporanscus uneonditicnal ordep fm?
& new trial cancels out a Judgment notwithstanding the verdiet
and there is no appsalable crder).?

There 1 a stlll more reeent case fronm the Seventh
Glreult, ﬁa@vﬁme Patent Corvoration V. Helgreen Cp., 138
F.{24) 177, and 1t holde that where the frisl ecurt granted a

motion for a new triszl sng alse Wm‘@eﬁ & motion for Jjudgment
notwlthstanding the verdiet, the appelizte court essumed that
the order’ . granting the new trisl wae subject to the implied
condition that it wne not to be effective unless the Judgment
netwithetanding the verdict was Zeverged, rather than treat the
grder for new trial as eangelling out the order for Judgnent
aven ﬁ%ﬁaum‘mﬁ order for nsw trial éid not so provide on the
face. They say that uhey essume from that and from the
memerandiam e;f the ﬁiﬂwmt ,}Mg& that it was condi tional, m@n
they q;wte Hopre'a Fesﬁ@ral sractise. Then they say:

"Qtherwlise, the order for a new trial might well
cancel the judgment n.o.v. and result in no appealable order
eited 4n this camse. Rather than treat the order granting the
new trisl as heviag this effset, we prefer to hold thst the

Judgment atanda subject to aopesl and subject to the condition

that, if Teverged, the order gﬁamiﬁg the new trial will besome

=
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effeative.”

in other words, this incoPporates that result in thig _
east, or is latended to. _

mﬁa'hﬁﬁﬁﬁﬂa I will adémit the reason was that I was
pddregaing nyself to the faliﬁity of the language in 26 on
page M, That was my only peint. I% Lsn't very serious.

THE éﬂ%ﬁﬁ%-@ﬁﬁﬁﬁﬁ&%: I suppose, fr@m ihe way e
ﬁaﬁ?% Talks of 1% h@ré, We may asgume thai the order graniing
the now Wizl was subject to gﬁefimplieﬁ condl tion that 1t Was
not % be effective. ", Q |

DUAN MORGAN: That is all right, but Monte says,
suppose that the appallete eonrt 'ghtm},.-a erder ndgnent un-
conditionally for the plalntiff..

HMH, LEMANN: Or the defendan, or whatever it was.

DEAN MORGAN: I 1% len't for the defendant, the mov-
ing party, if 4% le for other than the moving par ty--

Wi, LEMANN {Interposing): There wouldn't be any

r@@¢a$$aﬁwfar 2 new trial. It would aispese of that. This

seems to be & litile inartistlec for that situstion. If the
appellate jJudgment disposed of the tase finally, of course the
new trial would be out, too. Your laﬁgugge would imply that it
would s%ill be open. I suppose snybody could construe that.
THE ACTING CHAIRMAN: I suppose so.
HMR. LEMARN: Have I made the point, ¥r. Hoors?

THE ACYING CHATIRMAN: If the motlon for Judgment ie
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sustalned, I supposs that then the motion Tor new trial deves ge
out the window,

PROFESSOR HOCRE: I think the motlon for Judgment
is sustained in the district sourt,

PEAN HORGAN: Sustained and granted. Bustained, I
see, .

THR ﬁ%?ﬁﬁ@eéﬂéiﬁﬁﬁﬁ: Bo, this is an attempt to make
a suggestion to the eireult court of appeals without saying %o
them in so many wordg. This, I take it,;is the meaniﬁg: If a
motion for & judgment is aﬁ&%ainad ﬁy the ﬂisﬁriat court, then
the G,0, 4, deals with the moticn for new trial wnly in ﬁh@
event that it reverses that gﬁégéenz of the distriet scurt,

LEAR HMORGA¥: I don't think you will ever get that
out of the languagze.

| Hi. LEHARE: Ty wouldn't deal with the motica Tor
ned trial necesserily, then, becsuse they might dispose of Lhe
cage fia&ilyﬁ i don's kﬂéw whether they may deal incidentally
o iﬂf&féﬂ%ialZy with the motiocn for new trial, )
\ PROFESSOR CHERRY: If they agree with the asction of

the trial judge, they say, "Aection suﬁﬁaine&i“

DEAN MORGAR: We say "grantea’. |

?ﬁﬁ?ﬂﬁﬁﬁﬁjﬁﬁﬁﬁﬁﬁz Have we said that elsewhere?

DEAN HORGAN: Yes.

PROFESSOR CHERRY: That would make it quite clear that

you are referring to the sotlcn in the trisl court.
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Wi, LEMANK: “effective only in the event that the
esuse is remanded by the appellate court®, instead of "the
Judgment being reverased,?® E% ig effectlve only in the svent
the csuse is remanded. ,

DEAR WMORGAN: "{hst the Judsment is sebt aside and the
cause is remanged, "

MR, LEMANN: That would cover 4%,

PROFESSOR SUNDEMLAND: I should think that would make
1t elear.

MR, LANANN: ”ﬁh@ 3&&%&@&% is set aslide and the .cause
is remanded by the appellate court,®

DEAR HMORGAN: I should think that would be s wuch
bebter way to put it. | |

MR, LEMANN: That would cover my point. Do you sse
any objection to that, Hr. Moore?

PROFESSOR MOORE: I think that is ali right.

TEE-AGEEﬁﬁ-QH&EHMAﬁ:- WR&t.is £%? YIf the motion
for ju&gmant is grantea®. |

MR, LEMANN: by the district court contemporansously
with é motion for new trial, it is effective enly in the svent
that the judgment iz set aglde an&-the.aauae remanded by the
appellate court,t?

PROFESECR MOORE: You want to say, "after it is
granted by the distriet court, 1%5 Sentemporanecus ruling®.

PROFESSOR CHERRY: If you say "its", you don't need

R R T e T TR T L I
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"oy the district Gourt'.

THE ACTING CHAIRMAN: "only in the event the judgment
is reversed and the sction", I guese. I don't think we say
"cause". Mand the sction remandeq.”

MR, LEMANN: A1l right.

PROFESSOR SUNDERLAND: Would you say "cause™y

JUDGE DOBIE: “caée“.

PHOFESSOR SUNDERLAND: “case" or "sause®. You don't
say "action®,

| MR, LEHAKN% I don't think you would use "setion®
ar&inarily. |

THE ACTING CHAIRMAN: I think I am right that nowhere
in the rules does the word “cauge” appear. o

MR, LEMANN: ‘case remanded",

THE ACTING CHAIRMAN: That is all right.

PROFESSCR MOORE: Or ®further prmeaédingé.“

ﬁﬂ‘-hﬁﬁﬁﬁﬁ: by the appeliate'aaurt,“ That ig all
right. T think that is whbat the nman nﬁeéa oerdlnarily, probably.

THE ACTING CHAIRMAN: I take 1% -this 1s the way it
willlﬁaad: "If & motion for Judgment is granted by the district
court, lts contemporaneous ruling on a motion for new trial
¥i1ll be effective only ia‘the.event the Judgment is reversed
and the oase 1$.reman&ea by the appellate court for further
preoceedings.” o

MR, LEMANN: That is right.
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HE ACTING CHAIRMAN: AL those in favor of thia
wardiﬂg 8ay "aye"; opposed. It is so voted, iﬂarriaaé

is tney@ aBny ﬂthﬁ? matter in thig rulef If not, we
will pags oH ta Rule 52, any suggestion about Rule 52? This .
is g rule we have discusced s good deal,

- DEAN MORGAN: No.

THE ACTING CHAIRMAN: I should 1ike to say, as i the
addi tion at the end in iines 11 to 15, thut of course there ig
nothing in any rule that can Be Final ang aubomatie, but it
does seem Lo me that sur staﬁ&méntfiﬂ our opinions in the
Seeend Cireulit of this prineliple, the prineiple partisul arly'
in lines 11 to 15, has been vary halpful. The ﬁisﬁ?ie% Judges
have teen tr; ying Yo earry it out, and it seems o me %ﬁ&t i%
has had two effestgﬁ One of them is that L% disposes of the
Gase much more promptly. That may op may act be ilmportant, but
I think that is the cese. The other is thatfit seems to me the
finﬁiﬁ ﬁav& been betier, They really have followed 1t ous,

 DEAN MORGAN: Yes.

JUDGE LOBIL: Have you ever had cases in which they
ask@é you o remand the case for speelific findings, where they
weren't separately ineluded? We hag that case,

THE ﬁﬁflﬂﬁaﬁﬁﬁiﬁﬁaﬁe We have done i%, yes. We
started this.aﬁt in a ¢agse ﬁhét we remanded.,

JUDGE DOBIE: We refused to do it in this particular

¢ase because Judge Paul wrote & very elsborate opinion, and they

h96
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were all in the opinlon.

THE ACTING GHAIRMAN: We wouldn't do At thers. e
will get the fiﬁdinga from slacet anything.

JUDGE DOBIE: Yes.

THE ACTING CHAIRMAN: The only case I think of imme-
diately where we remanded 1s where there were no fiﬁﬁlﬁga any~ 
where . |

JUDGE DOBIZ: I think it is an excellent thing, though,
to make thet express provision. Jaﬁge Caffey, I know, is one
wb@ was very bitter ageinst it becasuse he said a lot of timeﬁ
1% wes silly.

THE Aé?iﬁﬁ.ﬁﬁ&iﬂﬁﬁﬁ: Ifthink 1% has besn gulte help~
ful. _

JUDGE DOBIE: In many cases, particularly patent cases,
they are extremely helpful.

THE ACTING CHAIRMAN: Rule 52 is passed.

“ MR, HAMMOND: Just a minute., I have a few BULEe B~
tlons here from Mr, Tolman that I guess I had better oall your
attention to. |

THAL ACTING CHAIRMAN: ALl right.

KR, HAMMOND: In line 12 he says change "of" at the
end of the line %o ”theraef“.

DEAN MORGAN: Ho,

THE ACTING CHAIRMAN: No, It is "a part of .... the
opinien®, I é&nﬁt asee what the “th&reafﬂ is sping to be.
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HE, HAMMOND: Here ls the rest of 1t: Strike the
for? that follows and insert a peried.

THE ACTING GHAIRMAN: I am sorry, I think that would

_be %oo bad. of eaursé, if this were & new nmatber, and we

dldn'¢ have the worries of the distriet Judges and the clrouit
ease in the Bupreme Court that ralses the question, it would
have been vwry-simple, but now it does seem to me that the rlde
should make it aﬁunﬂantly clear, even if it lg stating the
cbvious. Don't you think sgo, Armistead?

JUDGE DOBIE: Yes., I ﬁmvé i%ts adoption as changed
here.

THE ACTING CHAIRMAN: Ig there anything more?

EQ. HAMMOND: I didan't. quite state it, but I gusess
you have 1t enough. Psrt of the ssme thing is %o beglin & new
sentence where "or" was:f "If filed sepsrately ...."

THE ACTING CHAIRMAN: I am afraid that now I don's
know what he 414 want.

DEAN MORGAH: What is the rest of 1% now?

MR, HAMMOND: The first 1s to change "of" %o “therémf“

and strike the %or® and then bezin a new sentence with the word

RIEY,  Strike the word “but“_anﬁ substitute Pthey must be filedh,
"If Piled separstely, they must be Tiled contemporanecusly with
the opinion or memorandum.® |
JURGE DOBIE: I don't think that is helpful, frankly.
THE AQ?IR& CHAIRMAN: I am z little in ﬁaubt-just Wh&ﬁ
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%o say in enswer %o that. In the first place, that is really
what I have in mind. It saye 1t a litfle more grastieally.

% think, on the whole, I don't wan% to wave too much of g olub

&t the district Judges. Of course, Hajor Tolman might well

reply, "If you are going to &@ 1%, you had better do it as
dgirectly as you ean,” but, on the other hand, I am not sure
bub that I would rather put it in backward. I don't see why
this doesn't staie the hope, 1f you will, that we have, I%
doesn't use the word "must". Whereas I would like the gistrict
Judge to think 1t was "must?, I éan‘t know whether I want to
put 1t in plain language. |

HR, HAHMOND: Hs hasz a éersanal remark here, too.
He says, "Personslly, I think the new matter in lines 11-15 will
not accomplich the result hoped for,®

THE ACTING CHAIRMAN: All I oan say is that I think it
has donz a grest deal. I don't think any mechanleal rule will
agcomplish everything, but I certalnly will testify that I
think it has been very helpful.

| SENATOR LOFTIN: As a matter of practice, won't a

great many of the Judges simply file a memorandum and ask e
lawyers te pepare the fin&ings of law and fact?

THE ACTING CHAIRMAN: Yes, and those findings aren't
worth & damn. They are simply useless. |

SENATOR LOPTIN: Your ides is to try 1o avold thak and
to have the judge prepare the findings of law and raot.
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THE ACTING CHAIRMAN: Of course, you can't avold it
partleularly. The Judge can ask for suggestions of findings
in advanee of announeing his declision, but the Judges who are

Anterested 1n c¢arrying out what the appellate court wants will

- try to make thelr ewn statements, and those will be both

directer and shorter than what the counsel prepare.

DEAN MORGAN: We always used to do 1% in ﬁinnea&ta,
The court would tell us %o ghve hln g short memorandum of findg-
inge or, if he was in doubt, he would ask cach slde to submit
findings. In my aistriatg at anj rate, we alWways used to be
careful to separate facts from lew and to be sure that we had
the facts within the pleadings, and so forth, se that when
we had the facts, the conelusions of law necessarily followed.

- PROFESSOR CHERRY: Considering that we started with
& situatlon where a good many of the district judges resented
the idea of m&king any flndings at ail and eaid that there
shmuldn't be any until sfter you faunﬁ out what was revegled,
I eh@ulé say that the roles in five years have accomplished
wonders. If this addi tional langusge will earry 1t still
furthér forward, I think that ls fine. I mean, we have to look
bask &nd remember the opvositiocn we had to that by the district
Juﬁgaﬁ. | _

THR écfiﬁﬁ-aﬂﬁlﬁﬁﬁﬁz I know a great &eal of the
appesition has been in the aauthérn Digtrict. Thay'%hought

they were put upon, 3nﬁ_the retaliation of getting long findings
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from lawyers didn’t bother the Supreme Court, because they

didn't have asnything %o do with thenm, rlt was  jJjust uselsas as

far as we wers gonoesrnesd,

DEAN MORGAN: The lawyers hadn't been used %o drawing

 them, se they just cut up the oplnions.

THE ACTING CHAIRMAN: That is what they 6ié right
along when that was the case, znd 1t wes a kind of éilzy Y
formance sll around, really. The Judge wasn't putting any
menﬁai_affﬁrt in &t. He would put some menial effort in his
own original oplnion, and this helps oub there. Prankly, I
don’t know that I ecare much sither way. It ig much the game
idea, )

MR, RAMMOND: It seems to be. It is just a change

in language, nore or less, and it does make it a 1ittle

3

tronger that they must ba filed.

THE ACTING CHAIRMAN: I am inclined %o think I would

leave 3% as 1% 1s, as being less ferpeious. I am net sure,

I den't think that we would reverse If a judge had not followed

thie procedurs, 17 we could see whaet the resl case was. I
emgg@é% we isave 4t as 1% is..

DEAN MORGAN: I 86 MOVE. ,

JUDGY DOBIE: I seoond the moblon.

THE éﬂﬁiﬁﬁﬂsﬁﬁiﬁﬁéﬁ: Unless there ié @hj@a%imﬁx we

will leave it as 1t is,

v . Bile 5%. You have here the sugy gtion we worked on
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for change, ana Mr. Hammond has worked out another whiech is
before you. Hr. Morgsn went over ¥r. Hammond's draft snd has

made a few suggestions. I am garfeaﬁly ready to zeecept thait.

- Let me say twoc or three things, first,

I have no illusiong that any rule can settle the
very diffiault.qu@sti@n of final jadgmant; finel Judgment as
&1stingu£3h§ﬁ from an unfinal Judgment. That iz a aifflcult
question. I think there will aslways be some borderline de-
clglons on 1%, and I don't want to ¢laim more for a change iﬁ

the rule than there is. I say that because I think that some-

times there haslﬁeen the thought that by making these ah@ngaa

we werae goelng to closs tkﬁ matter,

A11 I can say is that the former rule we had aid
develop certain doublts in the minds af th@ Judges., It dida't
say all we had in mind, In the first place, it stated only
half the rule. It stated when the juagment could be entersd

and not when 1t couldn’t, and I think there was a real ambigully

about 1%. I have no doubt that we can help oub the sl tuation
very materially by getting a clearer statement. We are not
going 0 4o away with =211 ﬁas@s, and I certainly don't oclainm
that we san, but I think that we are going ﬁ@.make 1% helpful
to district judgee who want to pass on the sub ject, and not
nake the matter alfficult, I think they will have &'ﬁemewhat
clegrer ides,

So I think that the attempt that we are making here
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.18 quite worth while, snd I think the sugsestions we have azre

gulte helpful.

IT you will follow Mr, Hammond's befprs you, you o¢an

. see that what he has done is %0 change the order and to state

Tirst that when the matter is finally adjudicatesd, Juégment
can be entered. Then he states at the end whem the entry of
orders is aﬁi?,prﬁvisional. He has spelled oub guite a little
more than in the original form the ldaes we are after. As I
sald, I am quite ready to secept his sugpestion.

I esll attention to the aﬁanges sugg@ét@ﬁ by Hr,
Horgen in Mr. Hammond's draft., If you will look down %o the
fifth line of thé Hamiiond araft, where it says "ang such eatry
shall terminate the aotion as to them", change "suech entry®
te the words ”when‘anterg&“; "end when entered shall terainate
the action as to them,®

Now going down to the next sentence: "The Judgment
nr-juﬁgman@s may be enteréﬁ even though claims, countereclaims,
crasSwaléim@ or third-party ¢laims, arising out of other
traméacﬁimnﬁrar gecurrences, are then undeternined, but, in
that event, the court nay stay enforesment of the judgment or
Judgments until the entry of s subsequent judgment or Judgmente
and may prescribe'. In other words, My, Morgan suggests taking
out the words "the court® right there. “ang may prescribe
such gonditionsz as ara'neaessary“, and sp forth.

The sscond paragraph states in effect that the entry
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of & Jjudgment which does not settle all the claime out of a
single occurrence shall not terminate the action, and so
forth, "and the Judgment," (Mow I am resding from the end of

the fourth line from the foot of the page) "ordsr or other Fform

of decision’. HNow, in place of the words "may be vacated or

mediflied”, take the words "is subject to revision'. Then go
on: Wat any time prior to”. Uhange "such" to "the" and make
it *prior ta‘%he‘entvy of a Judgment or Judigments adjudieating
all such claims or demends for relief,"

DEAN MORGAN: Page ¥Hr. Velde

MR, HAMMOND: By the way, Mr. Velde went over the
Criminal Rules. . | '

DEAH MORGAN: Did he de-such them?

HR, HAMMOND: He de-suched thenm,

DEAN MORGAN: I move the adoption af'ﬁr. Hammond?® s
draft. _

THE ACTING CHAIRMAN: With the changes?

" pEan HORGAN: With the changes, yes.
_ THE ACTING CHAIRMAN: Befére we go further, Mr, ﬁcaée
lz making some supgestions., Have you got it before you now?

DEAN MORGAN: Yes. | _

THE ACTING CHAIRMAW: He sugrests, in the line whieh
would be 14, which is the FPirst line of the sesond paragraph,
that you ought to take out the word Tjudgment” there and insert
it in other placa§ later on thet I shall refer to.
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MR, HAMMOND: what line is this?
THE ACTING CHAIAMAN: The second paragraph. There.
will be certaln other cases below that I shall speak of, Ths

reagon, he says, is that we define ¥ judgment® in 54{a} ag any

official decree or order from which an appeal lies. Therafﬂré,
he suggests that that sseocnd paragraph would read like this:

"The entry of any order or other form of deaisgion ag
to ons or merﬁ,'but'ﬂat all, elalme for relief, ineluding
counterelalams, eross-elasimas and third-party claims, arising
out of a slngle transaction or occurreace, before the entry
of a Judgment or judgmente ad judicating all such claimg or
demands for rellef, as provided in the first sentence of the
preeedlng paragraph, shall not terminate the action as to the
claims or demands for relief adindieated by the order or other
Torm of deolsion, and the® {agaln strike i1t out) "order or
other form of decislon is subject to revision at any time
prier to the éntry-af & Jjudgment or judgmenﬁs adjudloating all
sach elalns or demands for relief.®

DEAR HMORGAN: I think that 1s much better.

JUDGE DOBIE: Delete it im the text, but leave it in
the next to the last linse.

M, L%-Iamm&* "in the px’eceding pm‘agraph“ Pen‘t
you want to say “in this rule®

THE ACTING CHAIRMAN: YeS; that is all right. It is
tae preceding parﬁgraph;'anyhaw, but I guess maybe 1% would
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be surer to pub i1t in. "the preceding pavagraph of this rule®,

HMit, HAMMOHD: “this subdivisiocn of thig rulet, if you
are geing to put it in,

R, LEMANN: I% is etill of this rule,

MR, HAMMOND: Yes.

THE ACTING CHAIRMAN: I don't know. Do youw think
that ig reslly very necessary?

ﬁ%; LEMANN: In the drafting of contraets, and ap on,
we usually say "aa provided," and in statutes I think very
often 1% is done, teo. I den't think you would find the
draftamen for Uongress saylung, in a revenue act, "as brovided
in the grﬁﬂaﬁing'§aragrapn,“ but I think they would say, "the
preceding paragreph (b)," perhape, "Section 'tlank'o? this Act.®
i don't think you would ever use language as general as "the
rreceding paragraph" in csreful ﬁraftsm&ﬁship.- |

MR, HAMMCND: Then, "of the preceding paragragh of
this rule®? | | |

MR, LEMANN: Yes, that ig ihat I suggested. The
eritlciam is, eifher don't do 1t a% 21l or mske it more pr%ﬁié&n
| DEAN MORGAN:  "the first sentenoe of this subdivision
(b)®, .

HR. haﬁﬁﬁ%; It is plain encugh, I guess, withau%

any, but I think 1% net very good &raftsmenship.

PROFESSOR OHFRRY: Heo.

MR, Hgﬁ%ﬁﬁn: "2 provided in the first gentence of
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the preceding paragraph of this subdivisien of this rule,

DEAN MORGAN: “of this subdivision (b)".

HR. LEMANE: That is right.

MA. RAMMOND! "the firgt sentence of this subdivision
{b) of thig rule, |

&ﬁﬂ&%_ﬂ%ﬁl&:‘ If this paragrsph lan't right; you
wual&,be:0u$ of luck,

HR; BAMMOND: I want to say socmethlng sbout abriking
out the worg "judgnent® in those aagea. I thaught you had |
trouble that the thing that they entered was ealled a Judgnent.

THE ACTING CHAIRMA: That ls true, As a mabter of
fact, they call it alm”esﬁ any old thing. It may be cglled s
Judsment. 7

MR. HAMMONI: That is éhy I stuek *judgment® in.

THE ACTING CHaIRMaN: I knaw.thgr@ is that difficul ty.

- I don’t know guite how you are geing to mest that. What they

do is to enter a deoree and enter a Judgment, and then they
appeal from 1%.

\ DEAN HMORGAH: “pther fﬁrm4af'ﬁaﬁisian“ is enough T
include a tning that zhay 2all a judgment but which, by owr
definition, &s not @ Judgment because 1t is nat final and
appeslable, That is the difficulty. We define & Judgment,
gon't we?v

MR, HAMMOND: Let's gee that now.
OTHE AGTﬁﬁ&zﬂﬁﬁIRﬁﬁﬂ: It is in Bule 54({a), which ig
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Just before this, you see. It ig in the game rule.
DEAN MORGAN: It is Jjust too much teo digregard it

there. "inecludes a deeree snd any order from whieh sn sppesl

lieg, ¥

THE ACTING CHAIRMAM: It seems to me that elther ;g.éu
have to change that definition-~

DEAN MORGAN (Interposing): Or you have to knock it
out here, |

THE ACTING CHAIRMAN: --which could be done, but we
have hung to that in all ﬁhe rules,“practieally,‘or ¥ou have to
leave 1t out and take your chances that they still may violate
that. I recognize that. You can't do the impossible, really.

| MR. HAMMOND: I appreciate that fact.

PROFESSOR CHERRY: What Eddie sald heve is "The
entry of any order or other form of decision, even though 1t
is callea & jJudgment ...." It shouldn't be, but it has besn.
The trouble 1s where it has been called a ju&gment,_isn't 112

owm, HAMMOND:  You could probably meke it "The sntry

of any‘fbrm of decislon, whether called a Judgment or order ;..ﬁ

PROFESS0R CHERRY: Our only trouble iz where they
call it & Judgment. Where they don's call it & Judgment, we
probably are rot having trouble,

THE ACTING @HQIRKAH: ?Tha ﬁntrj of any form of
deaislion, however designéte& vasd®

PROFEUSOR CHERRY: I Wwas wondering if something like
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that might do i%.
THE ACTING CHALRMAN: 4hat 4o you think of that?
"The entry of any form of éeaﬁs&emx however demignated ....*
DEAN HORGAN: Yes. |
THE ACTING Gﬂﬁiﬁﬁﬁﬁ: fou have to repeat 1% on down.
DEAN MORGAX: X don'$ know whe ther you have to éﬂ that
ROV, E -_ | |
| THE ACTING CHAIRMAN: You have to repeat 14 some, bui
not very much; not encugh to do any harm, I should think.
HR. CULEBAY: You have tﬁ repeat 1% iﬁ the fifth
line from the bottom. |
' EEAE MOR (41 “"ghall ﬂét terminate the action as W
the ¢lsime or demands for relief ad judloated by the form of
degision”. |
JURGE IOBIE: ﬁau have to repeat it in the fourth
line from thé botlom, %or other form of dscision, however
deslgnated. |
”' MR, DOPEE: If you say "er other Tform of decision®,
you identify it. | |
DEAN HORQGAH: If you leave order in.
THE ACTING CHAIRMAN: *The entry of any oraer or
other form of detision, however designsteg®. How go down to

the fifth line from the botbom. "shall not terminate the

actlon as 1 the olaims or demends for relief ad judicated by

the ordsr or ethér fbrm,of'daeisiaﬂ”a.
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DEAN MORGAN:  That 1sa right.

THE ACTING CHATRMAN: And why o
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b ject o revision”,

M. BODEE:  "auch order op decigion™,

THE AUTING CHAIRMAN: Mot "such'. "and the prder or
other f&rm ol decision ia subd ject to revislon®, if you want %o
Fepaat 11,

ﬂﬂéﬁ-ﬁﬂﬁﬁﬁﬁ: I think you might as well repeat 1t, te
meke 1t absolutely sure. T4 Isn't going to huri anything,

THE ACTING CHAIRMAN: 421 right. How, Hr. Horgan
noves Lhge- |

HR, Hﬁgﬁﬂwg ilnterpasing): Just ong point,

THE ACTING CHAIRMAN: CALL righﬁ, go aheaq,

CHE, HAMMOND: I cut omt “d@maﬁas or relief® up above,
but I notice I dian't out it out down in the Fifth line fron
the botion,

'W* ACTING CHAIRMAN: » rhaps I ought io speak o
1ittie on that, Bdale. I woule 11 “e t0 bBave you think of that
Whaﬁ 1 mage the.ariginal‘ﬁraft; the reason I put in demand Wag
that l wes g little afraid that there Wags some Lendenoy t@ say
that 2 clalm for relief is equ4¥a19nﬁ o 8 cause of action,
aad I wanted to make g1} the ¢lains $hat 2lght arise cut of a
single cguse, %o wee the oLd expression. 'I put in something
te make it Droad, and that ies why I put in "all slaime op

demandsn, ®
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DEAY HORGAN: You can pﬂt,i% in up at the Zop.

TR ACTING GHAIRMAN: I wwn&ar if it wauldn‘t ba Just
ags well to have it in. That i¢ really what I am coming 0.
Fut 1t this way;. Suppose tha% some couri comes glong and says,
"Why, a clalm for relier really means Cause of acﬁlmn,” and
then you Qhaﬂﬁﬁ the words "elaim for relief” to "aguss of
2cticn® throughout, and you might havé”thia old guestion arig-
ing; whereas, 1f you put in "elaima® and fdemands,® you have
a8 word ¢f‘&r% and & word of aclence, %oo, and it weuld be nore
ineluaive. q_ |

‘What do you think about that, Eddie?

DEAR ﬁﬁﬁﬁﬁﬂ: I don't k&ﬁw. Up hers you have "al1
elalumg for relieft,

M. HAGICHD: He had "or demand” in his draft.

UEAN MORGAN: He had "all claims or demands Tor
relis?’, that is right,

o HRC Doneg: ?ﬁiaims Tor relief and elaims or demsnds
fop r&liéf”s

MR, HAMMCHD:  Whet is the difference?

DEMN HORGAN: Ave wvou thinking about a ¢lalm, the
word "elaim," and then a demand for relief as another thing?
Is that right?

THE ACTING CHAIRMAY: I was pubting in this litile
bit of hilstery. ¥e aétnally-&id leave out the words "eause of

astion," snd we nzed the words "claim for rélief." From a
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single cause of action you may have many rights of action, $o |
uae that %erminplagy,. If you literally define “elaim for
relief" as being a cause of actlon, you may have seversl
righte. When I say "all olaims for relisf and demands,” I an
in effect saying "all causes of aciion and righﬁs therefvom, ¥
getting 1% to an ineclusive forum. |

MR, DODGE: I think in the rules genersally we have
vaed the expreséian felaim far-ralief,“ not supplementing 1t by
the words “or demands.t

THE ACTING CHATRMAN: Thet is of eou#ée true.

YR, DODUE: 4And I don't guite understsnd what the
words “or demends' adg. -

THE ACTING GHAIRMAN: ¥hat do you think?

|
|
PHOFESS0R MOORE: It iz new, l
THE QQTIHG-GEEEHMA%: Do you think it is woerth putsing
it in or not? '
MR. DODGE: ALl the way through the early rules I
nutieahéﬁa reference 1s to claims for relief.
| THE ACTING CHALBMAN: I am inelined to think ﬁha%/
probably it doesn’t add mueﬁ.
DEAN MORGAR: I think you might as well leave it out.
THE ACTING CHAIRMAN: If this doesn't do 1%, possibly
“or demands’ won't elther. | |
DEAN MORGAN: No.

THE ACTING CHAIRMAN: It should be unifora, it is true.
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MR, HAMMORD: Strike it out, then, in thes fourth
ilne from the bottom.

DEAN MORGAN: Ho.

THE AGTING CHAIRMAN: And aleo in the sixth Line.

MR, HAMMOND: That isg right.

J?Z}IBGE ECBIE: Isn't "gemand for relief® the term i:ha‘t
¥ou mors freq&enhly find?

MR. DODGE: HNot in these rules.

THE ACTING GHATRMAN: It is demsnd for judgment.

MR, HAMMOND: Yes. “ |

»

THE ACTING CHAIRMAN: Damand for jﬂ&gment“ is the
term we use.Tn this same Rule 5&{@)‘we t&lk about a demand for
Jud gment,

JUDGE DOBIE: Xea.

THE ACTING CHAIRMAM: I think.thiﬁ i1s now in prettiy
#o0d shape. Do you have any mopre? ¥r. Morgan still moves the
aﬁu@tia§, ﬁil thosze in fawvor Qill gay "aye®; those ovpoged.
It ig aé voted, (Gafried)

\ DE AN HORGAN: How about the note?

MR. LEMANN: Didn't we vote to put in all thoge?

THE ACTING CHAIRMAN: ﬂobaﬁy-ra&aésfaaquesﬁian on 55,
Rule 56. Thle is a provision that was agreed on last time, ang
down at the foot, the alternaiive draft of Rule 56 ig tied up
with alternative Rule 12, Unless you like, I don't know that

we need go back over that. If you want further explansticn, I

iy
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can give 1t %o you very shortly, but the two are tied in very

¢logely together.,

DEAN MORGAN: I think so. This is the one in case

the glternative lg not adopted.

THE ACTING CHAIRMAN: That is it, yes.

_ HR. HAMMORD: I have a note here from Wr. Tolman, who
ays: "There is so 1ittle real difference between the ma Jorl ty
and the minority of the Commitiee in regard to the time at which

a moticon for summary Juigment may be made that I would not
burden the court with the controversy,®

THE ACTING CHAIRMAN: I wonder, too, first, whether
Hajor lolman really read it, because after all, if he means
that there is so little éiff&?enéa-b&%wa@n the majority ang
minority on Rule 12, that weuié be another question. Thers ig
a big a&aifference. IF he is limitimg his idess to Rule 56 slong,
h&rhasﬁ‘t studied what we have put befors him. ?hrthermara, 
again I must say that I don't quite think 1% is fair Pop She
magﬁrity;“aﬂ a matier on which we are as divided as this, no%
aniy;tm vote the minority out but to éay they must shut their
bloﬁmiﬁg mouths., It ain't the American way.

FROFESSCR CHERRY: I thought ysu were geing to cone
around to saying that the majority ought to agree with the
minori by,

THE AGTK&% CHAIRMAN: What aig you say?
_ Pﬁﬂ?ﬁﬁﬁ@ﬁ CHERRY: I think the practieal geffect of
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the Hajor's suggestion ls that the majority ought to agree with
the minority. He knows blamed well the minority is goling to
gpeak.

JUDGE DOBIE: In this 55, the only thing you do is
cut out that ¥, at any time after the pleading in answep
thersto has been served," is 147

THE AﬁTﬁ%G—GﬁﬁIﬂMﬁH. The only change in the main
rule iz %o cut out the time limitation, yes.

MR, HAMMOND: Yes,

JUDGE DOBIE: We all agreed on that, dldn't we?

THE ACTING CHAIRMAN: TYes.

WR. HAMMOND: ‘Ex@@pﬁiﬁf. Lemann, who wasn't here last
tim&. 7 _

PROFESSOR SUNDERLARD: - Why not say "at any time®?

Ir we don't say anything:abgut it, one wonders what sbout the
time, Wouldn't 1% be clear if we just said "at any time®?

THE AUTING CHAIAMAN: I have forgotten., Way dldn'g
4e say *at any time"? ¥hy waz that?

| PROFESSOR MOCORE: I think thet would bz a good
addl tion. '
MR, LEMANM: Yhat 43 the language now appearing in
26, the corresponding ruls? Rule 26 is after the commencement
of the action. The point we are_ﬁisauasiﬁg novw is Mr.
Sunderland's gquery as to whether we ocught not merely to delete

the reference teépla&ﬁings and to insert that the party may
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move at any tlme for a summary judgment. I suggested that
perhaps we should use the eorregponding language which we usse
for taking a deposition.

THE ACTING CHAIRMAW: I should think that is ail
right. "at any time affer commencsment of the action®,

| MH, LEMANN: Unless, maybe for variety, we would like

to use differsnt words., Iz gives some (what do you eall it}
friils and flexibility. We sometimes seem to make a poing of
using different words where we mean the same thing., I dén*t
know whether that oreates seme uncertalnty in the profession,
which ¢ accustomed to looiting for ressons where none exist.

DE AN HORGAN: That is for stylistic purpsses.

THE ACYTING CHAIRMAH: ;.daﬁ't want to bring up any-
thing here, Honte, but cur alternative does szy Jjust that:
"at any time after the conmencement éf the action®,

MR, LEMAHN: I was geing to find some other mariﬁ‘in
your altaﬁnati?e, perhaps. I won't permit mysels.

THE ACTING CHATRMAN: I on't know. I'll have to look
1t over and see what is wrong Qith-it. '

' MR, HAMMOND: That would mean, then, 1T you put in
"after the commencement of the action”, %o do it before plead-
ing hag bsen served, |

DEAN MORGAN: Oh, yes. That is what we say. That is
what 1t is for. |

PRBFESSQR SUNLERLAND: No one would auppose you would
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say - that you coukido it befors the beginning of the actlion,

would fThey? So why put in ®after the commencement of ithe
sction®y «

¥R, LEMARH: Where is thls happy langusge in the
alternative 567

MR, IODOE: I san't find it.

THE AGTING CHAIRMAN: It Ls on page 15 of this draft.

MR. DODGE: Show 1% to me. Where is 1%7

THE ACTING CHAIRMAN: Page fifteen of this draft.

HA. LEMANN: Read 1t to me on the point that we are
naw*ﬁis&usaingﬁ |

THE AGTING CHAIRMAN: What we do is to take out the
time statements of the two top subdivisiong. Then we axpand
(¢} to gear it into what we have done previcusly in 12.

MR, LEHMANN: That is not too artistic, beecsuse %o
that extent (e¢) overlaps (a).

 THE ACTING CHAIRMAN: Ohn, no, it doesn't, nmot in the

siternafive. ,

k DEAN HORGAN: This is just telllng them that ol ther
party may do 1t with or witboﬁt affidavite, and then {(¢) is
the time when madse. |

HR. LEMANN: (o) 1s the time..
THE ACTING CHAIRMAN: Why not move to substitute the
alternative for the sncient one here, unless it ls geared up |

with 12 and you don't want to take 1t geparately?
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. HR, %Eﬁﬂﬂﬁ: Why not, LFf 1% has merit in it--ns i
which I am expressing no final opinion. riﬁa&ghtﬁ?ﬁ

THE ACTING ORAIRMAN: Do I understand that you want
now %o move to substitute alternative Rules 12 and 56%

MR, LEMANN: I heven't committed myself expressly,
but back to where we are on this point. If we are working
on B6(a) on page 51, tha)point made by M¥r. Sunderland, as I
look #% 1t, .18 that (a) should specify that it may be done at
aay tinme, |

| DEAN MORGAN: After commencement of the action,

.PRQFESEQR SUNDERLAND: Why add Yafter commencement
of the action"? It agu}ﬁn‘ﬁ possibly be before. Nabwdy would
suppose that he could deo 1% bef@ra the action.

MR, LEMANN: I sugpest that we use the language we
used in 26, as I have a weakness, épgarently, for saylng the
sgme thing when I mesn the game thing, and in the same way--

'Qﬁaﬁ MORGAN (Interpesing): That is too bad., That
shows yéu ﬁave’ne originalityt

MR, LEMANN: That's right. But perhaps the language
of aé'shauld be changed. Turn back to page 27 of our material,
Mr. Dodge. | | |

M. DODEE: This'alte?nativé,en page 15 doesn't seem
toe me to ﬁ;ff&ﬁ in sny very malterial respect.

MR, LEMANN: He says that when he gets down here to
{¢), he specifies time.

S
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MR, DODGE: Yes.

#il., LEHANN: He says we don't speoify time.

MR,  IODGE: The only difference ig that in one case
it 13 after answer and in the 0ﬁhar cas€ it is at any time.

ﬁR.ILEﬁANN: W6 are golng %o take out after anawer
now, you know.’

MR. DODGE: What else is in the alternative Rule 12
or Rule 56 on page 15¢ Isn't Tolman right when he says 1%
really isn't important encugh to put up an alternative rule?

LEAN MORGAN: No, no. |

THE ACTING CHATRMAN: Mp. Dodge, 40 you really think
1t is falr to shut us ont from a statement of our views? be-
cause the suggestlon has been made several times that we should
not be permitted to put up éur—views, This is an iﬁtegrgl partg
of the whole problem as to 12. There is nothing separate.

MR, DODGE: T am not talking about 12.

THE ACTING CHAIRMAN: Rule 56, Ag a matbter of facst, |
I am afraid that you haven'tg done us the honor of reading the
alternative, because you would see how it is tied up. #dhat we
dc in our alternative Rule 12 is %o provide that the motion
{what we use for the demurrer) shall bé nade a8 a summary Judg-
ment under Rula'ﬁﬁ. Then here we specify the time when it shall
be made, and it gears.right inte'what weé have done under Rule
i2.

HE. LEMANN: Just to refresh ny memory, will you
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explain to me why (I know there is some reasen that I would
get 1f I stopped to analyze 1%, but you aaﬁ spout 1t out
without my 3t?§ping to do that) eouldn't we review »utting in
your altevngti?ﬂ; why couldn't we alsc curselves put it on
page Bl an&,'instsa& ef using the language we are geing to use,
why wouldn't the languaze that yﬁa propose fi1t in with cur
Rule 127 You can gie me an answer qmieklyq

DEAN MORGAN: It.will here on (a}) ang (b), Mﬁﬁ%ﬁ, but
it won't with (o), and {(g) is altog@ther diffﬁr&nt.

HE. Lm%ﬁﬂm. Letis ses why. That is what I want to
Tocus my mind on. I could get it, bub you can hand it ﬁa me
immediately. | | |

DEAN MORGAN: Look here. Altermative (o): "4 mobion
by a elalmant may bs maﬁ% L% any*tima after the commencement of
the aetion. & motion by a defending party may be made befors
serving a responsive pleading within the %ime snd in the manner
p@rmitteﬁ by Rule 12(b); or it may be made &t any time after 8
Pespanmive pleading has been served or where no pleading is
rﬁqui?eﬁ # ‘
MR, LEMANN: vWhat ig wrong with thet with our majorlty
Rule 12{b)? |

DEAN MORGAN: I don't know. _

PROFESBOR MOORE: The majority Rule 12(b}, as you
have now voted 1%, doesn't provide for aservice of sunmary
Judgment. ;
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DEAN MORGAH: Your 12(b) doesn't heve a summary judg-
ment. ‘

THE ACTING OHAIRMAN: BRule 12(b) has the ancient

demurrer, That 1s what you wanted.

DEAN MORGAN: You haven't a summary judgment in 12(b).

PROFEGSOR CHERRY: Oh; yes.

MR, LEMANE: We haven't anything to exclude it, have
we'r |

JUDGE DOBIZ: Don't you find that some of theze
things may be considered under certiin cirscumstances ss a sum-
mary judgment under Rule 5&?

%.EMMQEwt%@mrm@51mmszMga
1ittle bit from Mr, Suncerland's peint. What does that pro-
vide? That simply provides for (a), and (b} would stay as it
is. ’

DEAN HMORGAN: That is right.

ER; LEMANN: That would mean no change.

DEAW MORGAN: All right. You don't need any change.

_ MR. LEMANN: I suppose the only way you would nesd

any Gﬁaﬁg& would be if you wanted to emphasize the fact that

the defending party could do it before serving the regponsive

pleading, whieh is now emphasized in the alternative Hule 56

on page 15, but which doesn’t appear in the present draft of
56(b}, and maybe we ought to take that over. You don't objset

to ﬁu?'adﬂyting'§cme of 1t. Without éupprassing the aitebnati?@
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rule at the pelnt where you wish to state 1%, you wouldn't
object to our doing you the compliment of borrowing seme ¢f
your ideas, woull you?

THE ACTING CHAIRMAN: WNo. I think you can do very
well. A4s & matter of faset, if you start borrowing, it will be
'fins. I think that in the end you Wwill clarify your Ruls 12.

I think that will be the result.

MR, LEMA&N: That 1z all right. We are not proug.

THE ACTING CHAIBRMAN: But don't you see, Monte, under
your draft of the two rules, Rules 12 and 56, a defendant movee
under Rule 12 for dlemlisssl, and nothing is sald about affi-
Guvits, and I think you intend that affidavits shall not be

‘uged. I think that is going to be a guestion of aobiguity in

your ruie, but as I understand what you want, you don't want
affidavits %there. '

MR. LEMANW: Wait a moment. See if I get this right,
¥r. Dodge. We intend that under Rule 12 s man may still file a
metion o élemigs, or a demurrer, you see,.anﬂ he doesn't have
134} ha?ﬁ any affidavit for i%. Then we intend to permit ﬁhat;w

THE ACTING CHAIRMAN (Interposing): v you mean to
prohibit affidavits? ‘That is the gquestion.

MR, LEMANN: No.

PROFESSOR UHERRY: Not the way it is worded now.

MR, LEMANN: But we also want to leave the door epen

for thls defendadt 1f he wishes to proceed for summgry Jjudgment,
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and be would proceed under Rule 56,
THE ACTING CHAIRMAN: That 1s Just what I say. You
see, what you have ig that the &af@é@anﬁ.e&n make, fifgtx 2

motlcn te dlsmiss. It is overruled. The next day, he makes &

motion for summary Jjudement under Rule 56. ‘Taat 1s what you

have.
| MR, LEMANN: Thet is right,

THE ACTING CHAIRMAN: Under the rule that we have
drawn up, we restrict the defen&aﬁt to only one motion at a
time, ang the'effeet of Rule 56(e¢) as we have drawn it is that
8 ﬁef&n@aﬁt makes one motion before hisg answer, whieh can
inelude all these thi@gsrwaumméry‘judgmant, and so on. But
he makes only one; he can make only one. That is the meaning
of the expr@éslon here that he can make a metion "within the
time and in the msnner perminta& by Rule 12{(b)". That means
& single omnibus motion, |

Wi, LEHANN: Yes. We could take that pert ous, 1f
e wanﬁéﬁ to, fﬁr ouUr purposss here in 55. Then you stated
(Z think I got the point you esphasized; I wanted to bring-iﬁ
out that your main desire 1s to say that s man can't do beth
things at sepsrate times.

THR ACTIWG CHAIRMAN: That 15 right.

MR, LE&&%@: He aan’t'demur:and'thenlmeve for summary -
Jud gment. _ ._ |

THE AOTIHG CHAIRMAN: That is right.
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M. LEMANH: VWhersas, we would permit him to do
that. That is the differense between us.

THE ACTING CHAIRMAN: Thet is it., Yes, I think that
is cérraéﬁo '

HR, LEMANN: That-illumina%ea my thinking.

THE ACTING CHAIRMAN: You have to add one tiing. that
SoOes alsng'mitﬁ_it. Of courss, after hls angwer, you alse psr-

mit him %o move for Jjudgment on the plemdings, and then he alseo

can meke s sunmary Judgment. That 18, he can do the same thing

after answer, and agsin under our rule the only thing he esn
do is what we call a summary Judgment. You ses, we are leaving
out the motion for Judgment on the pleadings or, to put 1% |

another way, 1t is swallowed up in our summary Judgment.

MA. LEMANN: You have a merger, just an omnibus thing

DEAN HORGAN: Thet leg it.
THE ACTING OHAIRHAN: That ils 1%,

MR. DODGE;: I see how your Rule 12 covers that, but

I don't see how your substitute Bule 56 brings sbout that result.

It seeme to me that Rule 55, as you have revised it, would be
consistent with elther form of Rule 12.
THE ACTIHG CHAIRMAN: I don't mean %o say that you

nay not be able to mske use of our Rule 5&(¢). 1If so, we

‘gravlously affer 1% to you. 411 I was intending to say was

that thies form of wording, we think, 1g an essential of our
alternative Rula 12,
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DEAN MORGAN: It is not essential to yours, that is
all.

THE ACTING CHATRMAN: Xt is not essential, but it
nay be highly.daairaﬁia-an& I recommend it for your earnest

study, and we think it is egsential fer the combination we

~have. That is the point.

HR. LEMANN: Your Rule 12 says thab you san't do

. both things.

DEAN HOBGAN: That is right.

MR. LEMANN: You have to de 1%t all at cne time.

THE ACTING CHALRMAN: Tast is 13. |

PROFESS0OR SUNDERLAND: Gharlla, would your rule pro-
hibit thig? The plaintiff Goean't know that he has any basis
for a summary Judgment, and hs puts in some of these other
motions. Later on, he ﬁiseavers that he does have a greun&
Hould you say that he couldn't then make & motion for summary
Juﬁgment? The facts existed zll the time ané.were always avail-
ables but he didn't know about them.

THZ ACTING CHAIRMAN: Undar'that, of course, the
way we have 1t, he could do twe things. If the motion has been
heard, and thers isn't é question of amanﬁiﬁg or changing,
then he souldn't change that, and there Qnazé be only one thing
he could do. ‘He ‘eould file hie answer.

PROFESSOR SUNDERLAND: And he would have to g0 to

trial before he aéulﬂ ever ralse the point of sumnary judgment.
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THE ACTING CHAIBMAN: Ho, we havea't shut him down
that much. You can atill do 31t 2t different glagss of the
aage, We baven't ghut 1t down entirely. OF gourss, there
might be an abuge under our rule, but I think there is 1s as
shante of 1%. What he can do is %o move on thia omnibus meotion
before hls answer, ond iT he to turned down, he files hig
anawer, and he still oan 4o i1 over agaiﬂé for apbything we have
#ald, |

DEAE HMORGAN: That is right.

THE ACTING CHATRMAN: The judge might net pay much
sttentlon %o it.

DESHN MORGAN: "ot any time afler a-respansivﬁ vlead-
iﬁg_hag heen served or whers no pleading ie required.”

PROFEAGOR SURDERLAND: - Then you can 8o 1% &% the $wo
steapes that ¥Mr. Lemann s@eaks éf. You ean vaies your shjeetion
Firet on a mptilon, and you éan_raiae your opbjlectlon later on
& motion Tor summary judgument.

THE AGTING CHAIRMAN: Yes, that is true. That is, we
allgw.twn motion whacks for the Qefendant. Mr. Lengnn allawé
& minimum of four,

PROFLESOR  SUNDERLAND: Oh, we don't hawe two.

Eﬁﬁﬁ_@ﬁﬁ@ﬂﬁ: He nave the demurrer, judgment on the
pleadings, and the motion for summary juﬁgm@nt.

THE AUTING OHAIRMAN: Yes, a minimum of four.:

PRUFEGSOR SUNDERLAND: But the demurrer snd the
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judgmént on She pleadings have %o come together.

DEAN MORGAN: Oh, no.

THE ACTING CHAIRMAN: WNo, no. Thsy ¢ouladn't,

PROFESSOR SUNDERLAND: If they are avallable ab the
same time.

PEAN MORGAN: Ho.

FROFESSCR SUNDERLAND: .That.is what our Rule 12 says,
that AT thef are available, they all have %o be put in at once.
Everything available a% the szme ti@e_must go in at the &amé
time.‘

THE gQTﬁﬁG CHATRMAN: In that sense, yes, but a =
tion Tor Jjudzment en'éhe‘plaaﬁings ig usually nmade after angwer
and i usually made in contemplatﬁmn of what comeg in on the
angwer aad reply. _ v

DEAN HORGAN: Motion for judgment on the pleaéinéa
ean be made enly after the pleadings are elosed.

THE ACTING CHAIRMAN: Yes.

MR. DOLGE: Haven't we got now reslly only the qae$~
tion Mhﬁth&? in the substitute 56(&) we should insert the words
"after the commencement of the actlon"?

ITEAN MORGAN: Honte ralses the questiun whethar you
shouldn't ingert (e} from i%.

Hﬁ. LEMANN: We got over to that, but let's stick
£irst to (a). |

DEAR ﬁﬁ%ﬂﬁﬁ Ok, y=8; no doubt abaut'thaﬁ.
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HE, LEHAMN: (a) waz “he Tilrst point which Np.
duncerliand really raised. I eald that I thought we ought o
make 1% more sxpllielt, and I suggested that we usge tﬁe sans
language e used in the amendment %o Bule 26. 411 you wuulﬁ 
have tﬁ-say‘ig‘”m&y after %hé comagneemneny of the aection®, I
SUDPDO 28 .

4T éﬁ?ﬁﬁ& Qﬁgiﬁﬁﬁﬁ: Hr, Sunderland gays it is
tautological, but I don't know tha$ that is any final objection.

MR, LEMANN: Let's go back and change the langusge on
page 27. ‘ |

THE AG?IﬂéaQKAIRﬁAE: He aske, how can there be any
before the a¢iion commences? How oan you have s mobion for
sumnary Jjudgment in en action that has not commenced?

PROVESSOR CHEHRY: The same would be true under 26,

MH. LEMANS: I think 3t might sound a little betier
to say "at any time after the eémmaaaameﬁt‘ef the action'.

PEOFESSCH SUNDERLAND: I think that iz all right.

B, LEMANN: 8o moved. Wr. Sunderiand moves that
Bule 56{a)-- |

THE sOTING CHALRMAN {En%éﬁpaaingiﬁ He. ﬁuné@rlénﬂ
mRovey, and Hr. Lemann ssconds. |

HR. LEMARN: That Bule 56(a) be amended from the form
showh on page 51 by ingerting in iine %wuraftef the word “may®
the words: fat any time after commencement of the action®.

PROFESYOR SUNDERLAND: I second it.
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THE AGTING CHAIRMAN: 411 thoge in Taver will say
"aye"; those opposed. The "ayes" h@va.@ﬁ, and it is so voted.
| PR, LEMANN: Now, paragraph (e). Do we mneed anything
more under (a} or {b)? I think "at any %im@? is there, isn't
it%

DEAN MORGAN: You see, it is a party ageinst whom it
is sought. He wouldn't be a party until after he had been
served. |

MR, LEMANN: ‘That 1s.righ?.' It seens to me we don't
need any help from you, Bean Clark. lt is repudl ated.

DEAN MORGAN: That ié what we ﬁrf&_eé to tell you, but
you wouldan't listen %o us. | | |

THE ACTIRG CGHAIRMAN: The thing of i, Monte, &=
that you thought we had §amaﬁhig%_betﬁer,,:_,_ |

ME. LEMANH: You gre:tha one who referred to t&at
alternatlve rule and sald we took care of it.

THE ACTING CHAIRMAN: You thought we had something
better ab&ut‘{e}. Of course, that is true. We do have,

DEAN MORGAN: It Ls not up our sleeve. It 1s there.

THE ACTING CHAIRMAN: l_ha;e a suggestion-~a question,
a%t legst--on this recent Suprene ﬁaart-deeieidn, but hefore we
take that up, is there anything else in 56? If not, I wish
you would take & look., I don't know whether we should do any-
thing about this or not. Havé you read that, Edeon? _

| PROFESYOR SUNDERLAND: Yes. I don't know what we
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should do, 1f anything, |

THE ACYIRNG CHAIRMAN: If you will look at %h&g_m&mmur.
randum of recent decisions.

DEAN MORGAN: Oh, yes. v

THE AGTING CHAIRMAN: I hope you will,ﬁoticéthat i
didn't pepper you with stuff in advance, at least. It was eniy
when you g@ﬁ'ﬁawﬁ here.

DEAN MORGAN: Don't rub that.in, because I overlsok
the stuff in advance.

THE ACTIRG CHAIRMAN: I kkow you do. -ﬁaw turn over
to Rule 56. That i1s on the third page and over on the next
pESe. nis is the case decided é week ago Monday. You wmll
no tice thﬁ fasts involved. Summary Judgments had been granied
below in the Fifth Circult. ‘%he ease had been tried, I think,
four times before.

DEAN HORGAN: And then get & gumnary Judgment
finally? | |

PROFESSOR CHERRY: That what we say, "at any time":

DEAN MORGAN: Thet 1s llke the Wilkins v. Sears case,
where they tried the case farﬁﬁéirteén months, and then the

verdlet was decided on thgf@raunﬁrthat-there-#as no evidsnecs

T¢ go to the jury.

MR, LEMANN: Would this have been avoided by any
alternative rule of the minority?

THE ACTING CHAIRMAN: No. Tils is & question of whab
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the Suprems Uourt has done %o our existing rﬁ&aa

MR, LEMANN: I think you ought to provide a ruls %o
aveid four rials of g thing llke this.

THE ACTING CHAIRMAN: I don't think we could even
éo a thing like this, Thet ien't the point, really, that I
brought this up for. |

Tou #111 see that the defendant soved for s sunmary
Judgment, averring that there existed no reasonable basis for
délgpute that during the periocd in question there was a market
price at the wells and that 1t 844 not exceed three cents per
m.¢.f. In support of the motion, affidavite, a stipulation of
facts and seversl exhibits were file&.- The @1&1&%&?? resisted
the matiﬂn onn the ground thet it was inadequately suppoeried on
the face of the defendant’'s papers. Summary Judguent for the
defendant was granted b& the distriet court, gnd the eirouit
court of appsale affirmed.

%i‘r. Justice 3@3@1(8#!1,‘ apeaking for the fourt, duoted
the 1&5% sentence of Rule 56{e): "The jﬁdgmeat sought shall
batranésrﬁﬁ forthwith if the pleadings, dapesitiéna, and-aﬁﬁisw
siong on fils, together with thé affi&avits, 1f any, show that,
except? {(notiee this "exsept® ciausa,_ﬁeeamse it suddenly
assumes a great importance) "as to the amount of damages,
there is no genuine issue of any materiai Tact and that the
moving party is entitled 3o & Jjudgment as a matter of law.®

He emphasized tée phrase "except as to thaiamnunt of damages”
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and szid: *Where the undisputed facts lenve the existence of
& cause of action depending on guestions of dsmage which the
rule has ressrved from the summary judgment process, 14t is
doubtful wheﬁﬁer sumnery Jjudgment 1s warrented on any showing.®
I will stop right there snd say that that is Just
some thing that I never sasw in the rule before. I thought our
reservation ef'“exae@t 43 %o the amount of damages™ mesant that
wWe eﬁ%ere& & general Judgment finding 1iability.
MR, LEMANN:  Jugt sent the issue ol damages to the
Jury. '
PROFEBSOR SUNDERLAND: The same as a default.
| DEAR HORGAN: The same business as & demurrer or de-
Tault.
THE ACTING CHAIRMAN: You gsee what the rule now meansa.
He went on: "But at lezst a susmary dlsposition of
lssuee of damage should be on evidence which a jwry would not
be at 1;bav%y to déisbelieve and which would require a ﬁiréetaﬁ
verﬁiat”far the moving party.?

' He then concluded that the deféndant had failed ko(
show that it was entitled to ju&gmenﬁ as a matter of law, since
the evidence supporting the motlon depended in part upen expert
tegtimony which was not subject %o er&sswezaminatian except
upon trial. _ |

HMr, Chief Justice Sicne anﬁ.ér. Jugtice Heed dissented.
The Chief Justieéfﬁanesdeﬂ, however, that Hule 56{(¢c} "excludes
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from the summary Judgment procedure any iLssue ag %o the
‘emount of damages', where there is an admitted right of re-
eovery bus tha‘amaunt of damages ig in dispute.®

KR. LEWANN: 411 right, read the next sentence. That
makes me wondsr, |

He contended, nevertheless, that "the Rule does noi
ex¢lude from that procedurs the issue of damage Vel non when
that is declsive of the right to recover®, raferring to Rule
56{a) in support.

Do I understang from that %hat in that-caae the
iseue of damages went to the whole right to racover? if.sa,
I could understand that 1t might follow that you couldn'ts
meintgin the summary jJjudgment becsuse the whols case depended
¢n the guestion of demages. It seems to me that is what that
sentence implies. Doesn't 417

THE ACTING CHAIRMAN: Look at the next sentence.

MR, LEMANN: What were the facta? I.think 7@ would
have to know & 11t%le more. | )

THE AGTING CHAIRMMI: We tried to state them in the
firgt paragraph, you ses. '

The sontroversy involved the price to be pald to the
landownsrs by lesgees of a aantural gas development. The
contract price was ong~eighth of the valus éf the gas taken,
caleulated at the rate of market price and no less than three

cents per thousand cublc feet. Whether or not there was a
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cguse of action turned on whether the "rate of market pricet

during a certain period was above the Ffixed minimum of three
gents per m.c.f, |

Ag é matter of fact, they had pald the three cents,
as I remember., Theéy had pa&é the three cents, and this was a
gult %o get more, you ges.

Under the stﬁte‘lﬁw this 1nvnlv$ﬁ-a'&atérminatia$ ag
to whether there was a market price at the wells. Then the
defendant moved for & summary Jjudgment, averring that there
exlisted no reagonsble basis for diséute that durling the period
in guestion there was a market price at the welles and tﬁat it
dlé not azeeed three sents per m.é.f., which is the amount the
defendant nad Deen paying, =11 right. |

HR. LEMANN: I don't sbe anything wrong with any of
this language under the éula. dpeaking for the majority,
J&ekaan‘saiéi.“Yeu aah't'get'&.sﬂﬁmary Judgment because the
affidavits le ave some room for doubt as Vo what might be held.
They shﬂﬁ tﬁaﬁ the egse isn't one that you could disregard a
Jurﬁ finding on. Therefore," he sald, "you can't get & summary
Judgment because 1t 1s not beyond controversy whether the
market value exceeded this three eenta. As 1t isn't beyond
coniroversy, you eéa't get a summaly Ja&gmantQ“ I don't aee
anything wrong with that. |

Then Stone and Reed came along and said they didn't

think that you aénla deny summary Judgment merely because there
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we;euexpertrwitﬂessesiinvpiveQQ
| DEAR MORGAN: Thgﬁ.is 1t. It wasn't beyond coﬂtrau.

versy. Jackson sald it wasn't beyond controversy beeause it
depended upon expert testlimeny, and Stone sald, *dell, you have
affidavits from experts, and you have no denlal at all or
anything tending to deny them by the defendant. ®

MR, LEMANN: Didn't they deny the expert tesitlimony en
the other siﬁa? I would have thought they must have.

DEAN MORGAN: It says they didn't. That is the point.
That is what Btons gays, and the arédibility of the &xp&?§  '
i1g what Jackson is Talklng about, because he wasn't subéeﬁt to
crogs-ezamination. _‘ |

i, LEMANN: He says, ".... the opposing parties é&ld
not present any probative evidence in challenge,” but that
doesn't mean they didn't deny it. Readlng these two paragrs hs
tégather, I would get the impression that the defendants who
were resisting summary judgment sald, "While we don't give you
sny expert Sestimony ourselves, we don't glve you any inde-
pendent evidence, we‘&e challenge this expert testlimony and we
would like teo ecrogs-examine these guys, and we are entitled to
eross-ezamine.” You can't just assume that what they say makes
it so, and Jackson said, "You are entitled to ¢rosa-examine.”

DEAN MORGAN: %That is right.

MR, LEMANN: Stone said, "Well, no, not if you haven's

sny evidence on the other side.*
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DEAR HOHGaN: It deesn't have to be expert, but it
las to be some kind of evidence, lnstead of Just saying, "Stand
up and prove i%."

THE AGTING CHAIRMAN: Let me say there are two differ-
ent matiers worth our e@ﬂsidération here. ‘The first is the
mstter that you are now considering, Monte, and that is whether
ot the main 13#&& you have summary judgment or not. OF sourae,
¥you ean sayzthat this iz a kind of thing abaﬁt which Jjudges
might differ; it is very easy to diffar on a thing like tn“$
and 1 think probably that is all we can say. *

I G0 feel a good geal af sympathy with the utcne
point of view, K ﬁhink the idea 0f & summary Judgment is fo
smoke oudb ﬁhe other fellow, and he can't slmply sit baek gna
say, "Why, I am no% geoing to show anything now. I am simply
golng to claim my right éf sross-exemination,” snd so on. I
don't qﬁite think that is a good way v work 1%, but I mean I
suppe se there is a chance of a difference af_ﬁpinien there,

MR, LEMANN; What I am pointing oub o you, smong
other things, Charlie, is that I think you are unjustified in
your comment that tils shows that our phrase, "except as to the
amount of damages", is a bling phrase. I don't think 1t does
support that cammént, béeéuse this wag a very unusual case.
What we meant by "except as to the amount of damages®, ag Mre,
Sunderiand has sald, is a default case, a personal injury case,

or gome other csse where 1iability is claimed, and all you have
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te do ie Tix the damages. Here was & case vwhere fhe so-oalled
damages went to the whole bastis of the éﬁﬁgﬁ ¢f action, and 1
don't think that that Justifies any stricturs on our rule &%
to 1tz being ﬁlin@ In that regard.

THE ACTING CHAIRMAN: Just a minubte. I was thén
golng to twurna %a what I think is the ceniral guestion, and thsat
i1s on the meaning of thiﬁ phrese, and 1t secems to me 1o a@mé
up partieqlarlg in that sentence of ¥Mr., Justice Jackson's where
he emphasizes the phrase and he says, ".... the undisputed
faete leave the existence of a cauﬁé ol action éepenﬁiag on
guestions of damage which the rule hag reserved from the munm-
Rary juﬁgment @?@6%3&” C That is tha part that seeme to me
say somsthing that we didn't intend the rule to say, "on ques-
tlons of damsge which the rule has reserved from the summary
Judgment process®, Ths rule hasn't reserved danages asp suéh,
ageording % our inteation,

MR, LEMANN: It has reserved damages from the gumaary
jmﬁgment I think it has. 1t Jackacn'm@ant that we meand ta
exsiua@ the whole case from the summary Judgment process, he was
wrong, but we 4id mesn %o exclude the point of damages from the
sumisry Judgment process. |

DEAE MORGAN: The amoubt of damages.

MR, LEMAEN: I mean the zmount of damages.

DEAN MORGAN: Not the existence of damages.

MR, LEMANN: The smount ¢! dsmages,
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DEAN ﬁﬂﬂ%ﬁﬁ: A11 right, that is what we intended %o
exzelude, ﬁa?e, this depended on the exigtence of damages, nob
en the amount orf Gamages,

HR. LEMANN: That is right in this case., Thag is why
this case éiﬁn'% involve that rhrage,

DEAN MORGAN: I know, ™1t he says 1% does.

HME. DODEE: He says 1% is doubtful,

DEAN MORGAN: He is throwing s doubt on the whole
question. _ | )

PROFESSOR SUNDERLAND: Né. He says that in a case
where damages are a part of the cause of action itself, he
thinks we can't uge the sunmary judgment Process; in other
words, where-ﬁhara tg no lizbility, unless you ean show dampages.

DEAN MORGAN: . That is.right.

MR. LEMABNN:; e have gapid generally that you canti
apply the summary Judgnent process to the determination of
damszes. |

Tﬁg,éﬂﬁzﬁa CHEAIRMAN: I gon's think we have saié ﬁhats
no. I think what we intenged % say was that where damages are
éiapuﬁeﬁ Jou nevertheless ocan have summary Judgment for Lhe
rest; and I think we intended %o say, ang I thought we had said,
that where thsre'i@ no iaaue as to damages (that is, if you
want to put it the other. way around, whare %he anount of
damages is not dlsputed) you can get sunmary Judgment. If I

understand what he means, he sayge-
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MR, LEMAH {Interposing)s He saye Lt is dowotful.
He @aesﬂ’% deny that, He says it is doubiPul, doesn't he?

DEAR MORGAM: I know, but we don't want to leave 1%
with any dau&ﬁ. |

MR, LEMANN: You &an*t think it is doubiful?

DEAN MORGAR: I think it may be.

TAE AGTING CHAIRMAN: I didn't think 1% was doubtful
until I read what he ssdd. I mlight add this (I con't know that
this adds mueh except that i1 shows the view of & commentator):
I had looked at the case, and I hadé‘t paid very much stisntien
to 1% and thought 1t was probably souse thing alput which PEaROE-
ghle men ar=ju&g@g WEr e &iffaring‘anﬁ that that was all there
wag %0 16. I g0t a letter from Mr, §illis, who is now the
Henzging Bdltor of the Federgl Rules Bervice. The others are
in the Bavy or @lsawhe?e; He said, "We are grestly disturbed
spout this. I heve wriiten s commentary on the deelsion sug-
gesting that Mr. Justice Jeackson has misinterpreted the @ulé,
W1l yﬁahiamk.iﬁ over?® I have hls comments that he intends %o
print, I resd them over, snd I talked with ¥r. Moore. I wrote
Baek toMr. ¥illis and sald that I thought he was corrses, I
preguns thed meane that in a &ﬁak or so his commentary 1 som-
ing out, diseussing 1t along the line I have been saying here,

PROFEGBOR CHERRY: Dig we‘raaliy need to say anything

in (¢} aboul damages? In {a) we already had the statement that

‘he moves *Wiﬁh a$ without supporting affidavits for a summary
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Judgment in his faver upon all or any part thereof.® If in
{c) we simply said that, even though upen hisz motion for
Judgment on all of 1%, he doesn®t show that he 1s entitled %o
that, any reméiﬁing showing which he 18 not entitled to Judg%
ment on remains for trisl, withadt speciflec damages, that |
would have taken care of the daifficulty that has crept in.
Whereas we didﬁ‘t speclfy any other lssue, we 4id specify
damages Just as a particular one of those that would often be
in that category.

THE ACTING CHAIRMAN: Yes, I think that is so.

MR, LEMANN: We have Stone referring to the language
of Lé}, which gays in.the second éenﬁeneéz "It shall thereupon
make an order specliying the facts that appesr without subsﬁané
tial controversy,.including the extent to which the amount of
damages or other relief ia not in controversy®., Iasn't that
plain? ‘
PROFESSOR CHERRY: I would leave that out.

DEAN MORGAN: Thet 1s plain.
_ THE &ﬁTIﬁ& CHAIRMAN: I should think so. Justiee(
Stone, the Chief Justice, referred 1t that part of the provision.

I don't want to rezd all this, but here is s little

of the commeantary of Pike, Fischar, ang w;llié,ﬂﬁn summasry

Judgment as to damages in Sartor v. Arkangss Natural Gas Corp.,

the Court said,® and so on. He quotes what the court saild

and this provision that I have quoted, and he has underlined
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"except as %o the amount of dzmages, there is no genuine igsue".
Then he goes on., Tals is the Fedsral Riles Gervice.

| "While 1% is not intended to criticize the Flngl
result of the easze, 1t is believed thet the doubt which the
Court expresses is unwarranted by the rule. 'The italicized
language in Rule 56{(c) does not mean that questions of damage
are regerved fronm the summary judgment process in that Sumitary
Judgment can never be grented on matters of damage. What the
rule means i that the sxistence of a genulne controversy ss to
the amount of demages is no bar to summary Judgment, if thers
are no other issuss in the case,

"Thie intevpretation of the ruls seems to me the

mére reasonable mﬂé, since there is nothing so peculiar ab@at
the issue of uamages that 1% should not be susceptible of sunm-

mary determination in s proper case. Ingeed, the Rule 56{a)

expressly provides that if summary jJudgment is not granted on

the whole caze Qf.&ll the rellef. aakéé 17 trial is necessary
the asurt shall make an order apeclfying the faets that agpaww
withaut substantial controversy, fincluding the extent to vhi@h
the &mmuﬂﬁ of damages or other rellef is not in controversy,’
and on the trial the faets so speclifled shall be deemed
established.

"On the other hand, the amount of damages will often
be the only matter in the casze as %o whieh there is any room

for sontest, but in such case there is usually no reggon not to
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Erant summary judgment subject te a later determination @f‘tha
amount of damages by a court or Jury.®

Then he goes on guoting dlstrict court declisions to
that effect. He oites seversl and discusses them,

PROFESSOR SUNDERLAND: Suppose we add to tuls thing
that statement you just ﬁead; that whers there is an issue of
damages, the jaagmeat shall be subject to a later determination
#8 to ths arﬁouﬂtr thereo?., Just put that in, and that would
make 1t elsar, ' _

MR, LEMANN: The resl yaina in this case, the real
thing they decided,was that 1f the plaintiff relied on expert

witnesses, and the defendant &aniéé the aarréetngss—~,

THE ACTING CHAIRMAN (Interposing): It has to be
the other way around, not that it makes any difference,

MR, LEMANY: %ha% the moving party relied on @xparﬁ’
witnesses, and the resigling party had no evidence of his WA,
bub sinmply ﬂani%d.%ha eorre¢ineas of the statemente of the
experts; that in such 4 case you couldn't have & summary judg-
ment, That ig the really important point in the case. You
Tthink that is wrong.

HRE., HAMMOND: I think it is & little more than that.

DEAN MORGAN: I think he has %o bring some kind of
evidence, It seems to me that this raises.exacﬁly the azame
king of question as whether verified denial prevented the

etriking of an engwer as sham at common 1aw.
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PROFESSCH CGHERRY: I don't know that 1t doss when
you get into expert evidence on a tople of this sort, bacause
that stuff may all fall to pleces on @ross-exanination.

DEMN MORGAR: It may, of sourse. It seems %o me the
defendant can show why or wherein, rather than Jjust simply
deny 1%, as MHonte says. '

HR. LEMANN: Is that all he dia?

DEAN HORGAN: T don't know.

MR. LEMANN: ¥r. Haummond, were you golng to say
sﬁméﬁhing?

W, HAMMONLD: I think there was & 1ittle mors than
that in 1%. There was an affidavit of the atiorney for the
defendent in thara.. _ ‘

.*'z-*s«iz:}am*zm CHAIRMAN: - No; for the plaintiff, affi-
daavit of the plaintiff ahalyziﬂg the expert testimony and say-
ing in effeet that it wae no good.

| MR, HAMMOND: 1% was ﬁf the plalnilffy

THE AQYING CHAIRMAR: Yes. The defendant moved.

_ Fil., HAMNMOND: It was of the party againet whos thé
motion had been filed.

Mit. LEMANN: I wonder why he ﬁiﬁg‘t get some sxperts

- of hig own, to gel affidavite. Thatwould have been so sasy and

would have saved us all fhle talk. _
HE. HAMMOND: There was alse in the ease, Mr. Lemann,

the Laet that the Jury in %has& previous trials had declded

543
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that there was a market value in excess of this three vents
on the day which followsed the period doversd by the elalm,
In other words, there had been a verdict of the Jury whieh
had egﬁab&iahéa e market price, we will say, on Haroh 1 of s
given yesr, and the periocd aévwred in this ¢lalim wenst up %o
February 28. 8o the counsel in this Case contended that 1%
gouldntt ha?a-éhangeﬁ, that 1t wouldn't have been three cents
en Februsry 28 and four-and-a-half dente on March 1, and the
Jury founé 1% was four-ané-a-half cents then.

Eﬁ&ﬁ HORGAN: Was there ény evidence in the case
from whigh the Jury eounlg have faumﬁ 11?7 Why did¢ they have the
other trial?

MR, HAMMOND: ‘The facts are a lltiie eamplicataﬁ,
but this Goversd = aiff&rent reriod from the perlod covered by
the $hird $riai. I;h&?a forgotten why, but that ies & fact.

| HR, LEMANN: Isn't 1t correct to say, in any svent,
that before we could proceed to change this rule becguse of
that deelsion, we ought at least all of us to have read tie
apiﬁign bofore we vame t0 vote any change? I we arg net going
%o consider any change, then we can pass on. If we are gaigg
to conelder that that deeision renders clarification nesessary,
I think we a1l ought to read 1%, becauze we have heard enough
to indicate that it is a roether unusual cage.

MR, HAMMOND: It ig a most unusual case, and I

suggest that thai is probably--
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DEAN MORGAN (Interposing): All your reading of the
deeision won't change the langusge of Nr. Justice Jackson -
the effect that where the cause depends on the amount of
damages, 1t is at least doubiful whether s summery Jjudgment
can ever be granted.

MR, LEMANN: Let's logk at the briefs, too.

PROFESSOR SUNDERLAND: He goesa't quite say that.

He says, "Where the undisputed faots ieava the gxistence of &
cause of action depending on questions of damage®.

DEAN HORGAN: I grant that. I think tha$ is clearly
WPOng. | , |

PROFESSOR SUNDERLAND: It is the existence.

DEAN MORGAN: 41 right. That is clearly wrong.

It is aleérly wrong, because 1f@ﬁhaeeviﬁan®e is undisputed
that there 1 some damage, then you get summary Judgment.
Jackson says you don't or at least that it is doubtful that you
will. I think there is absclutely no doudt about that guestion.
He would be pravotleally saying that in any actlon in a case
at common law where dsmage iz of the essence, you are ne?ﬁﬁ
geing %6 get a directsd verdict or you are never going to Have
sSummary juﬁgment, That i1¢ practisally what he is saying.

. PROFESSOR SUNDERLAND! I don't think he sald that.
I think that isn'g right. _

| ¥R, LENANH: How would you draft language to make 1%
so plain that hagwculdn‘t say it again? .
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DEAN HORGAN: I would sWrike out the pert shoul
“exvept as to the amount of damages®.
- BR. DODGE: - And put 1t in at the end of the para- _
grapn? | _
DEAR HORGMN: I weulﬁ‘aalﬁﬁe i$-whera it 12 now.
?1€Fm35$ﬁ ﬁﬁﬁhﬂxi It has oteurrsd to some of us,
#r, Chalrman, that we might use some of our rules on Myr. Justice
Jackson. Why shouldn't we tender him a fee %o come Pfrom next
door? The expression ssems o be doubtful to us, ¥hy ot
submit lnterrogatories or give hin ; fee to nnmé from next door
one of these days and tell uge- |
%R,'iEﬁﬂﬁﬁ‘(fnterpééiﬁg}% ~-wiat a declaratory
Judgment is. |
- THE ACTING Gﬁéiﬁﬁﬁﬁzq'ﬁha% might be a good ides.
I will say this, Eadle: HMr. MHoore suggested, just asz you 4igd,
that the wey to do this is Just simply to strike out texaept as
to the amount of éamag&a“{ .
| PROFESBOR HCORE: - Then you have 1t in the ﬁext pafaw
gf&ph Af there is any issue as to the amount. '
PROFESSCR CHERRY: That ls whet I was getiing ab.
Get those words out. . | |
LEAN MORGAN: If he 1s entitled to Judgment, he is
entitled %o judgment, | |
MR, LEMARS: If you took {¢) alone, you would say

the sentence would read: "The Judgement sought shall be



ran&eﬁaﬁ ferthwith if the plendings, depositions, snd admig-
siens on file, tmg@ﬁhaﬁ with the affidavits, 1If any; show ihat
N .5'3.. there is npo genuine issue of any materisl faet and that the

| mowiﬁg_pa?ay-is entitled %o 2 judgment as o matter of law."

If you stopped there, Justiee Jackson would come

.- Cleveland -

Calong end say, "Well, you can't have 1t in this ease Dhecause

'1370 Ontario Street ¢

there iag a maberial clfference; there isg an issue as to¢ cne
- material fset.®
DEAN MORGAN: What?

‘51 Madison Ave.
New York - "~

MR, LEMANN: The lssus of the amount of danmages.

He say, "Therefore, you can't get it." Up to this point I

. @-General Reporting -

:_thimk Justice Jacksen would be eorvect. Then you would have
2 _ﬁe eame.te {4) and be sure thazt you had made it Tfoolproof, you
| 3@3 e

PEOFEGSOR MOORE: Hr, Lemann, Justice Jackson szals

The MASTER REPORTING.COMPANY, inc.

1$%é’$hi§%$‘ First, he sald that you never can have a summary
fifi%@#ﬁ@ﬂﬁfyﬁaré'ﬁgmagea are & part of the cause of action.
¢f  ;?§$#“#§ﬂ9#i§? "If I am wrong on this, you esn't get it in this
-“f.;¢§$ﬁ3§$é§uﬁé.%ﬁﬁre is a genuine dispute of fact.”
. 3R, LEMANN: That Ls right.

“ | pmﬁ“’?ﬁ SOR MOORE: We think he is wrong en the firet
*tjéféﬁégiﬁ#ag;-@§@¥ﬁ weT | | |

r*'-f” '*:i:$g$§ ﬁ§Eﬁ@ﬁ3 snd he may be all right on the sesond.
-   w__§gb.§ﬂ$@§" He didn't lay it down flatly.
e _,'._.3.§3ﬁ.§7ﬁﬁs.ﬁﬁ HOORE:  Yes. 1 am wrong on that. He sald

5%? _
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it wae doubiful.

e LEMARH: The polnt is that when so eminent a
Jurist as ¥Wr. Juﬁtiﬁa Jackson ig doubtful,  the Pul@.ﬁ@a&s
elarification. That is the argument of Justice Morgan?

DEAN MORGAN: It is perfeetly clear that 4% is Goubt-
il when he tells the whole prefession that 4t is doubtful. -

THE AGTING @Hﬁlﬁﬁﬁﬁﬁ Yhen seven Jjustlces of the
higﬁest court of the land tell the profession that the rule is
doubtful.,

MR, LEMAN®: 4As I underatend it, they don't commit
themselves o 21l the Language used in an oplnion, or they
would never get through. It has to be very bad language for
ﬁham to question 4%, notwithstanding their briecks st each

cther, & good desl of the iéﬂgﬁagﬁ that getes by represends the

writerts evinion.

. PHOFTASOR CEERRY: They ésﬁ*t threw all the brieks
they might: isu*%.that ?ight?' | '
7 - THE ACTING CHAIRMAN: ‘That is al%éys a problem. I
heve worried abput that oftsn at tines, ana I h&ve'ﬁiﬁcuﬁsad(i%

- with Lesrned Hang.

PROFESGOR CHERRY: What o you do?

THE AGTING CHAIRMAN: We have alscussed how far we
were bound ﬁy what our-ﬁali@ague$ said. One pf hle answers was
to laugh and say, ¥ou should have been on the Sourt when ﬁéﬁa

Wag here, B
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it was doubitful.,

R, LEMANH: The polnt ks that when so eminent &
Jurist asz ¥Wr. Justice Jackson ig ﬁeuﬁ%ﬁulglﬁha rale needs
clerification. Thot &s the srgument of Justiece Morgan?

DEAN MORGAN: It is perfectly clear that it is Goubt~
ful when he telle the whole p%aféssian that 1t 1s doubiful.

THE ACTING CHAIRMAN: When seven justices of the
highest eaurﬁ-efrthe land tell the profession that the rule is
doubtful.

ME. LEMANN: As I understand it, they don'it ocommil
themegelves to all the language wsed in an é?iniﬁﬂ, or they
wovld never get through. It has to be very bad langusze for
them to question 1t, nobtwithstanding their bricks at each
cther. & good deal of the language that gets by represenés the
writerts epinion., % |

PHOFESSOR CHERRY: They don't throw all the bricks
thoy might; isn’t that right? | _ _ '

| THE ACTING CHAIRMAN: That is always a problem. I

have worrisd about thal often at times, and I have discussed 1%

Cwith Lesrnesd Hang,

PROFESZOR CHERRY: Whst 46 you do?

THE ACTING CHAIRMAN: We have discussed how Tar we
were bound by what our @allaagnea sald. One of his snswers was
to laugh ahd say, "You should have been on the Court when ﬁéﬁn

wag here,®
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PROFESSOR CHERRY: I Just wondered. With you, do you

stand for everything that Lesrned Hand puts in an opinion whers

| you den't dissent?

THE AGTING CHAIRMAN: It somebimes gets worrisome

‘wjuat how much we do. As a matter of fact, we are always

accused of doing it. There igsn®t asny doubt sbout that. Wohen
the lawyers coie back, the least little expressien in the ecasze
1s taken as. though it were immedlately gospel.

SENATOR LOFTIN: When a dudge wénts to protect him-
gelf, he says, "I conour in the result.”

THE ACGTING CHAIRMAN: Yes, and then the suthor of
the opinion doesn't like it very well and asks, "What's biting
yous* ' |

DEAN MORGAN: But when one of the best Jjudges on the
eourt of last fegmrtﬁgayéﬁygur“Iéngﬁgge_laaves him in the air,
it ought te be clarifieﬁ.§‘I”aﬂﬁgﬁ;%ﬁiﬁk I see how you can
debate that, Monte. o - '

MR, LEMANN: I didn't challenge 1t. I was Just trying
ta'éevaley the érgum@nﬁ pre and eon. I rather think that is

correct. If he sald 1t is doubtful, we had better make it

plain. , .

THE ACTING CHAIRMAN: wWhat de youxsayfwculd be the
loss, if any, to the rule, of just striking out those doubtful
worda? |

MR. DODGE: I was wondsring whether psragraoh {(4)




1370 Ontarip Street

The MASTER REPORTING COMPANY, Inc. 51 Madison Ave.

540 No. Michigan Ave,

National Press Bidg,

Cleveland

Law Stenography @ Conventions @ General Reporting Rew York

Chicaga

Washington

would then fully cover the situsation.
PROFLESOR CHERRY:  That i1g the point I wasa raiﬂing,

| HR. DODGE: If the question of damages is distinot
from tha queétion ef 11abillity, you want a judgment entered for
the plaintiff and the queﬁtiuﬂ of damage 1z resseved, ()
doegn'g exaetly'écve? that, It calls for a finﬁing &8 o na-
terial faots ab& controverted. You might strike oui the words
“sxespt ss to the amount of damages® and add a SEntene@ there
to the effeﬁz that ”%h@re the only genuine issue is as o
danmages, ﬁistinct from the queation of liabilzﬁy, juaﬁment
may bhe &ﬁ?%?@ﬁ for the plaintifp.w

THE ACTING CHAIRMAN: I shoulg think so.

JUBGE mgsm: Would the "amount of dsmzges” be m%stéz»?

LEAR ¥MDROGAN: Y¥es, the "amount of damages®,

SR, DODGE: I dldn't try to get at the exact words,
out 1t seems Yo we that somethlng like that would remove ths
ﬁiffiaulty caused by thab expression af’dgubt.

. DEAN MORGAN: That is what ought to be @.am, I think.

MR, LEMANN: dYould you then change {4), or would you
have gone repetition in {&)?

MR, ODEE: Yeave {d) as 1% is. Thit is the exteont
to which the amount iz not in controversy. We are gpeaking apw
where the only controversy ls as o the &ﬁount ol damages,
dlgtinet from the question of liabiiity.

?R@FE&%GR_&HERRX: 1 don't know. Tou are lee ving'in
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what s now in {c), Mr. Dodge?

MR, DODGE: Ho. 1.am'striking eut "exoept as to the
amount of damages®,

DEAHN MORGAH: Then 2dding a sentence.

MRUTIODEE:  Adding a sentence at the end that you
may have judgment for the plaintif? if the guestion of daemages,
whieh 18 not part of %he gquestion of liability, is the only
question as to whieh thers is a dlapute.

MA. LEMANN: Let me ask you this. As I understand 1%,

Judsment shall be entered if there 1s no gﬁnqinergssue_aa o
any material faed, ‘Then we are golng to ftake damages out. 7
Then (&) comes aloﬁg'ab&-saya yaﬁ tan enter that Judgment if
som® of the Tacls are not doubtful. You can enter an order 17
some of the facts are not doubtful, but others are. That ig
ot a judgment.

MR.. DODGE: 'That is an order speecifying the Tacta
that anne&r without substantial eantrav&rsy, ang then direecting
&yﬂfﬁpfiatﬁ procesedings to finigh the ease. _

HR. LEMANH: Bub now the first two lines of (4} say;
"If on motion under this rule Judgment is not rendered upon the
whole case or for all ths reliel askedh, Th&t ig & finad
Judgment, ,

THE ACGTING CHAIRMAN: You mesn under {¢), the partial
one is fin&l'judgment?

MR, LEMANN: Yes.
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THE AGTING CHAIRMAN: I should think thet our 54{Dd)
excellently teok care of that snd said it was net Tinal.

MR, DODGE: Don't you think we can deal with 1%t the

- way 1 sugges%éﬁ?

TR ACTING CHAIRMAN: I think that is fine. I don't
se¢ why that len't a1l righs.

3§§&E_EQBIE= #ell, I make that motion,

THE ACTING CHAIRMAN: Any discussion?

SEﬁﬂTGR'Lﬁ?Tiﬁz dgoond.

JUDGE DOBIE: What Mr, Dodge suggested there--

MR, DODGE (Interpoeing):r Leaving %o the Reporter to
put in the proper words. |

THE ACGTING CHAIRMAN: --was to strike out “except as
to the amount of damages in {c) ‘and to make s separste seﬁt&nﬂa
along the line that he gave;

JUDGE DOBIE: Showing that where there is ne guestion
as to liability and the only question is as to the ame#nt of
émﬁ,ag@s; then & summary Judgment can be granted.

k THE ACTING CHAIRMAN: Yes. Then {a) stands as it iﬁe
All right, are you ready for the qﬁestian? A1l those in Tavor
will say “aye"; those opposed. It is so voted. {(Carried)

That is all on 56.
On H& there are two matters of éeme importanes, The

firgt one, I think, is the change of the language in & and 7,

and you will see; that I have suggested a change in 1% on page
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23. I bope that that can be made. I understand Mr. Morgan
agrees. I think there were some others. I rather think ¥ajor
Tolman eid. ,

MR HAMMOND: Yes, he aia.

THE ACTING CHAIRMAN: I will explain the reason for
it Firet, I think it is 2 shorter, more dlrect statement,
anyway, and 1t might stand jJust sluply se 8 matter of language,
But the main reason that I had in mind was that some clerks,
not all, seem to be very reluctant to enter Judgment, and they
holé the matter off and require whst ie almost a spegifioc,
absolute direction from the Judgment. I mesn mors than & Pindg-

ing. A Judge may say, "Judgment is thersfores %o be eniersd for

 the plaintiff,” and the clerk won't take that but will walt

untll the Jjudges writes something out. "I direct that judgment

be sntered sc-and-so,Y which is really quite uanecessary, and -

I Thlnk 2 good many of the olerks do not reguire shat. For

example, the oclerk in the Disirict Court of Connectieus, who

is an ol4 hend and handles it very well, won't require that,

but some other elerks will. That mesns that you are goling back

to the Judge ln very simple cases, where it isn't necegsary.
The reason we added the words here where we changed

"there he no recovery" to "all relief prayed for be denlieq"

was that we wanted to hit cases guch a8 &ankrﬁytcy dlscharge,

where -the direction was that the Gischarge be Genied, and some

- elerks had fels that that waen't covered by the explicit
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lpngusge of the rule. BSo thers was voted at the last meebing
the previslien that "all rellefl prayed for be denied". Thai is
a step along the line, and the intent is guite a&ll right, i
I fear that laﬁguagﬁ.is #5111l too techniegl, and the very case
that I gave you whers the judga in his msmorandum says, “Jugg»
ment therefors should be entered denying the discharge,” isn'g
quiﬁa in our laﬁggage.
| Therefore, I want %o make a simpler and mere direct

atatement, not using worde that seem technical, like "praying
for relief,” and so on. Simply say: “When the court dlrecis
that & perty recover only monsy or costs or that all relief be
denled, Tthe slerk shall enter jﬁ&gﬁeaﬂ forthwith upon recelnd
by hinm of the direction;®

DEAN MORGAN: Btrike out the "prayed for®t

THE ACTING CHAIRMAN: Strike out the "prayed for?

and "the entry of a Judgment", and 30 on.

DEAH MORGAN: Yes, "that all relief be denied”,
MR, DODGE: That would be applloable to an injenotion

or & epecifiec performance whers the relisf was denied. '

DEAN MORGAN: VYes, all rellef denled.

MA. HAMMOND: Why strike out the words "the entry
of a judzment®?

THE SCTING CHAIRMAN: It is the same idea. In the
first place, why in.the world are they necessary? This rule is

on the sniry of J&dgmant, andé there is no galn in putting them
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in. Direefly, you take them out apyhow. The additionszl
affirmative reason is that if you ave going to have g clerk who

requires a definite statement, he eait say that you have te have

& statement, "I direct that Jjudgment be entersd for so~and~go, *

and unfortunately there is a tradition in Hew York in the

state vourts that the Judges walt until they get a formal order,
ang then they ﬁark on 1t "entered,” and sign thelr initials.
What all this resulis in ls that you arve not having sny ﬁﬁﬁéﬁ
of Judgment until you have had & formal drawing up of amjudgmanﬁ
by ¢ounsel. | “

I think I told you before of a case where I sﬁ% in
the distriet a@ﬁ?t-&nd directed Jﬁdgment to be entered forih-
with for so many dollars damages, ané I found sixty days later
that the jJudgment hadn’trbaan entered at all. I found it cut
simply by the fact that they then submiited a Judgment bo me
to be endorsed as approved, when it was for g simple entry of
meney and sosts. : .

| Here again I can’t sasy that the rule will setile all
this, The rule may not. IF a olerk won't enter Juigment, I
don't know anything in the worlé that tan make him, I don't
think even a mendamus would. HNevertheless, I think you can make
1t as simple and dirsct and as free of ambigulty as possible,.

DEAN MORGAH: How does youre read now?

THE ACTING CHAIRMAN: ‘“When the cour’t directs that a

pariy recover anl%-mcney or costs or that all relief be denisd",
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DEAN HORGAN: That is what I wanted o hnow. Yau
atrike cut the sntry of the judgment. I agree.

THE ACTING CHAIRMAN: e there any objeetion to thatt
Bhall I taka‘it that that is sccepted?

There is one other point to be raised. The other
point ig the point at the end, which we have consldered, and
I bring it up enly baéanga Hr., HMitehell meems %o be somewhat
doubiful, 'i am & 1i%%le surprised on the whole, because I ém
quite sure that earlier he was not. Our lines 12 and 13 read:
“The sntry of the Judsment shall na% be dslayed for the taxing
ef eopte.? I think we have dlscussed this many times.

DEAN MORGAN: Have we ih@ minutes of the lagt meeting?
I theught Mr. Mitchell was for that. I thought he sald thag
you ought not to delay the entry of jaégm@ﬁﬁ for the taxing of
costs. ' |

THE. ACTING CHAIRMAN: I know he was for 1t in May,
and guite sﬁﬁang&y for it.

| DEAN HMORGAN: Yes. ,

THE AOTING CHAIRMAN: I an not sure. I will be per-
feetly frank that I thought in October he was weakenlng, bug
I gon't Znow whether that is wery important, because it is
quite clear that now he has weakened.

DEAR MORGAN: Yes.

THE ACTING éﬁﬁlﬂﬁﬂﬁr In his meméranﬁum he aays:

*In New York, the state iaw requires that, bto be recorded ia s
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county eclerk's office so as %o be a lien on real estate, &
Judgment must bs complets, with no unfilled blanks as to
amount. 4ccordingly, the Federal District Court for the
Sputhern Eisfriet-has a prastice and local rule that eniry of
Judgment be not made until th& amount of the judgment ls com-
pleted by inserting coste,” and so on,

"I do not see any objectlon to that practice. After
all, the man who gets the judgment iz the ocne to bring about
tazation of costs. Ingtead of the underlined gentence in lines
12 an¢ 13, why not substitute the following:

**The entey of Judguent may be postponed by the
elﬂrk until costs are taxed or walved.'"

411 I ean say is what I have sald earlier, that I
hope that isn't done. I think that is guite unforiunate. .i
den't think the abjemtiaa maﬁe by the clerk in New York is ons
that necesaarily need hold up all the jJudgments. It is per-
fe@tly e2aay to provlide for an sndorsement of the costs at ihe
foot af-th@ Judgment or to provide, if you wish, for supplemen~
tal srder as te costs, or, in the particular aa&e‘invelvaa,’the
filing of the judgment in the Hew York local records gan be
delayed until it is filted in. After all, in the dlstrict
Court that lssue is only 2 emsl) part of the total number of
juﬁgments. I can't tell, of course, withéut having counted -
noses. I should have liied to have done 1t. If I hagd thought,

- I might have had it done. But it is perfectly obvious that
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of the hundreds of Judgments entered in the ?5&3?&1 COUL g, anly.
a very sagll proportion are going to be filed in the local land
records. 1 memm they are Judgments involving bankrupiey and
admirglty and patents and unfair competition, andéd so on. Gnes
in a while, if you have a jﬁ&gmént of copyripght infringement,
1%t 1 conceivable that the defendant author m§ght have some
land, and you would want te file the Judgment there; but that
is a very uﬁusu&l ease. .It'isn‘t very likely.
what I aﬁ'aaying is that you are making the sniry of
Judgments in all cases delayed fbr-%hat, even at best, is only
& very small proportion of the cases. It hasn't been néeﬁsgary
befﬁréfﬂﬁatha'aéses that we put i# in the footnote %ﬂ B, it is
well setiled in the deelslons that the Judgment israat to be
neld up for the entry of costs, and it seems to me that this
local practics which has developed in Southern and Bastern
Digtricets of Hew York is Just z violatlon of the rule,u&na.is
unnecessary. It doesn't seem to me that all over the countery,
not mersly the one place where this has come up (that is; the
Southern Dlstrict of New York and the Bastern District), you
should delay the entry of sgimple judgments really Just to
gatlafy a local worry that I don't think is very well founded,
JURGE BﬁBIEi Is there any objection to that sen tence?
ﬁﬁ.-LxﬁgﬁN; Mr. Mitehell makes some, ‘
JUDGE DOBIE: Only Mp, Mitchell?

MR, EE&A&E: Judge Olark, I notice you say, on page
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52, the last paragraph, line 5, "slthough the federal rule is

of long standing and well settled.” What Federal rule do you -

refer %t there? Obvicusly not our rule.

DEAN MORGAN: The entry of Judgment immediately,

without walting for taxation of costs.

MR, LIMANN: Where is that rule?

JUDGE DOBIE! Practice. _

THE ACTING OHATRMAN: "Rule® is perhaps wrong. It is
the Federal law, the Federal declsions. We went into those
decisions very thorcughly, and tﬁn&é declgions are very clear
and expliclt. I think maybe in the note we ought to chenge
"pglet, ; ' '

_ MR, LEMARN: Those are cited from a long time back:
1856, 1897. 'That is prehistoric:

PROFESSOR 3UNDERLAND: How is that done, as a matter
of mechanics where you have to pay the cests? How do you grant
the Judgment? -

_ h DEAN MORGAN: Charlieg, you bave jugt shown how doubi-
ful the ruls is. - |
| JTHE ACTING CHAIRMAN: I have shown what?

DEAN HORGAN: How doubtful it is at the present tiwme.
It hes been established for ao long, it 18 time to upset it.

YHE ACTING CHAIRMAN: Oh, I see.

MR. LEMANN: HNo; because a rule handed down las$ ﬁ%&k
is no bet@ﬂ?ltha%ja deeision handed down fifty years ag s




1370 Ontario Stroat

The MASTER REPORTING COMPANY, Inc. 51 Madisen Ave.

540 No., Michigan Ave.

National Press Bldg,

Clevaland

Law Stenography @ Conventions ¢ General Reporting New York

Chicago

Washington

560-

THE ACTING CHAIRMAR: I think there are various
things tha% ¢an be dons, bug let's take the simplest thing.
The juégment is entered, and it is a Pinal order, but Suppose -
that i% isn' % taken in the lanﬁ records then, Buppose there
ig a &iffarenae beiween the time of the entery ef the Judgment,
say five daysg and the time that 1% beconmes properly filable
in the lend reecords. That then means that for five days it
isn't noted in the lang records, butl that is all it mesns.

| MR. LEMANN: I asked Mr. Dodge what his practice ig,
Cur practice is that you get judgment for so many dc«larﬁ and
costs, and that is a&ll the Judgment ever says. It never under-
tekes to fix the amount of aagts; You come along afterwards
b& supplemsn tal proceeding and tax your costs, and you get
another Judgment fizing your costs.

PROFEBBOR EﬁNB@kLﬁﬁﬁ‘ But your judgment is final
where i1 merely says "and coatg.® Tha% i1s Tinal.

R, LEMANN: ‘That is final, and that is all wa ever
had. ¥Mr. Dodge says that in Masgsachusetts, ag I undsrstand
him, that is algo thelir practice in actions at law, but in
gults in equity they have to Fix the costs before they get
final deerse. Is.that right?

MR, DODGE: That ie right, The distinctlon is
slmply that the present practice in equity in Hassachusetts
Fequlres that in the final deerse, if you want costs and get

them, costy ﬁaxeﬁ in the amount of 8¢ many dollars must be in
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the deerse. It 1z perfeetly simple to change that and have
the decree eall for costs fo be taxed. .

HR. LEMANN: If we decide to eliminate this, isn't
there a pz"aﬁswn in the ?a&e_ral. law that the states must pro-
vi&e_ for the recordabion of Federsl jJudgmenta? .

THE ACTING Qﬁﬁmﬁ.ﬁiﬁ: I think it is the other way
around. _ |

?ﬁ& LEHANN: Income tax llens, I know.

THE ACTING CHATRMAN: I think it is this way: that
the Federal judgment ls a lien, éx@épt that the atate law nay
require that it .hé reeorded to be a good lien. That is; it dis
a kind of negative thing. If the state law is quiet--

MR, LEMANN (Interposing): Hr. Mitehell says you
must Fiz the costs in New York 1‘aw'.. He says, "In Hew York,
the state law requires that, to be recorded in a county clerk's
office 80 29 to be a llen on real setate, 2 judgnent must be
complete, with no unfillsd blanks as %o amount.®

‘ I was Just wondering whether we could cover his New
York situation and perhaps similar situations by an express
provialon that a Judgment could merely say, "Costs to be taxed,®
and 1t would be final in that form, | |

.PRGFES%R CHERRY: 1% wouldn't be any good, New York
law would proiiblit it |

MA. LEMANN: I would ask, could New York law pro-
hibis siwh a juéém-ent valldly made and recorded?
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THE ACTING CHAIRMAN: I don't know. I don'% know

this specific law, I know the clerks view Shat it musb be
filled out, and there may be & aﬁacifia statute. I alwa&s
thought it was probably a construction of the New York law.
I don't know enough ztout it, but I doubt that 1% is & statuie.
I think 1% is probably a deeision of the New York Gounﬁ# Ulerk,
who says, "Why, look. There 1s something that isn't in here,
and he prﬂhably refuses 1%. You ean't mandamus hinm and gxpett
to get anywhere, |

MR. LEMANN; Probably it 1s a New York decision.

THE ACTING CHAIRMAN: Pasging that, I don't know,
although I should think ‘1% would net be irrationasl %o say that
iT the New York recerding system is ressonable anéugh so thab
it filte in with the Federal lazw, then the Federal law mugt
comply with the atate‘sy%tam. You see, the ldes of the Federal
gvstem 1s ﬁha? the Federal judgment must be a lien » and if 1%
is not taken care of by state law, 1% is & lien from the date
of juégﬁént,'ané in those states the title search has to & to
thaﬁ?ade?al court and search the Federsl dlstrict céurﬁ'ﬁigrkﬁg
office., But if the state law has z recording system, then the

Feﬁeral llen must follow the reagonable recording system of

the state law, and I guess that thie probebly would be sll right

then. _
As to your next point, which ig whether we shouldn':

provide for taking care of it, as a matter of faet, I don't see
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why these cases doh't really do it. Some af_these conses logy-
ing the thing blank; some of them just say, "or coats", and
there are holdings that the Judgment is éﬁtereﬁ-at once and is
_finai, I don’t know of any that partleularly tsl k about what
happens in the state law. It is true thay talk sbout Federsl
law. HNevertheless, there are cases where the costs were neg
actually taxed. I wonder if they don't cover it adequately.
MR. LEMANN: I chouldn't think we would want to adopt
Mr. Mitochell's substitute, which would be & elear invitation to
pogtpone entry of Judgment.
DEAN MORGAN: Nelther should I. I think that would
be terrible.
| MR. LEMANN: The only point, really, I should think,
is whethew;we‘shall ingert it notwithstanding his mlsgivings
a8 to whether we should leave 1t alone.
| THE _AGE’IE%(-} CHAIRMAN: I should think the cenly thing
that you would put in (and I wonder if 1%t 1s very necesssry)
wealé.béwsemathing.like this: "The entry of the Judgment shall
not be delayed for the taxing of costs, but they may be adde&
eélther to the foot of the judgment or by a separate order.,?
i think that 1g the idea, but is thst very necessary? Alaso
teke the other slternative, which I should think, 1f I were a
lawyer, wsae the'simplesf thing to do. I weulﬁ file ny Jjudgment
in the record in the district court clerk's office. Then, undsr

the Feaersl law, 1t would be final, and so on. I would tell the
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clerk, "You have %o secept L% becsuse thet 15 the law.® Bus
then, 1f I 44dn't have the costs taxed, I would zo arcund twe
days later and say, “"Here arve the costs. How give ma a2 cerii-
fied eopy Tor the land record.® What harm has been done?

The only harm ie that for two ﬁéya I haven't been
able % file 1% in the land record, snd I haven't go%.ﬁhat much
notice %o 1nnaéenﬁ‘pufﬁhaseya; but, of course, unger Mr,
¥itochell’s rule or under the state taw, I wouldn't have it any-
way. I mean, I am no worse off, am I? I am in a sENnse &
little botter of on questions of finality and execution tnrough
the marshal, and so on. I have it immediately, and I getd
notice ag soon as I have a right to have notice under the state
Lene. |

MR, LEMANN: OFf courpe; your illustration 1is un-
reslistic because the fellow who would do it in two days
wonldn't give you any frouble. It is the fellow whe waits two
months and lnng@r.tg tax his costs who makes the trouble. dhy
di&.yea.éay you wanted to sde that last sentence, “The entry
of thg Judgment shall not be delaysd Tor the taxing of e@sﬁaéﬁ
Hag 1t been some troubls o Clark, J., in hils general field
of observation of cases, or has anybody kicked about it?
because I ahaulﬁn?t think practically it was very important %o
add 1%. Psople who do businees the way wé do or the way they' 
éo in ﬁagsaehuaatts 1aw go =hesd and enter the Judgment right

away, as you want; it done, and it is only in & few places that
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I should think this point would ever srise.

THE ACTING CHAIRMAN: I have had a #ood deal to do
with the places where 1% does ariss. The Southern Distriet and
the Eastern ﬁistrict now hgve agopted hheir own rﬁlas, in whieh
they provide that the judgment shall not be entered in the
Federal office until the costs have been taxed, I think that
g a vinlation of our rule and that 1%t is alse a violation 34

the decisions. There is one of these cases, The Waghingion,

that 1s clted on page 53, where our Court said in 1926 that
Tallure of the olerk thus fo enterﬂju&gment is Q “misprisioﬁ“
"not to be exoused", ang I think that maybe these district
court clerks wha follow their own district court rules concely-
ably may be subjeet to an action of damages.
. MR, LEMAIN: Do your dlstriet court rules sanciion
misprision?
THE ACTING (CHAIRMAN: You say "your." 0OF course,
they are not mine. o |
¥R. LEHANN: Do the rules of the aistrict courts 1n
yaur aireult sanction ang aatually ﬂireet the commission of
mispi’isions?
DEAR MORGAN: That is right,
THE ACTING CHAIRMAN: That ie 1t
MR, LEEAHH:‘ Isﬂ?i the remedy tw go 16 your distriet
Judges and ask them how they can do such a thing?
. HB, DODGE: What ie misprision?
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MR, LEMANN: If they persist after hsving their |
attention called to 1%, I doubt if they would change 1t because
of our rule. "Migprisisn" sauﬁﬁg mueh worse T ne than,asﬂﬁla
of the Advisory Gommittes.

THE ACTING CHAINMAW: OFf course, you have to tzke
these things as they exist. That can all be s=o, but you can'i

now get & judghment entered in New York as our Rule 58 provides.. .

I mean in those two dlstricts in New York, & far as I know,
you can in the other twe districts in New York. You can’t ge%
& Judgment, because the olerk wen't-do it. You can try ang
mandamis him, 17 you will, bubt you don't get 1t. That is just
the situation. o |

JUDGE DOBIN: I t-hﬁ.nkge ought to put it in, anyhow,
whatever they do in New York.,

MR, LEMAHN: The Chalrmsn will have his blood rua a
1ittle extra cold, but I am willing.

THE ACTING CHAIRMAN: It seems to me that, falrly
consldered, thﬁé@ is now a very definite ambiguity. ©F eourse,
we can 81t here and say, &s I 4o say and am perfeetly willing
to an; that those two dlstrict eaurh rule s are gquite illegal,
but certeinly the lawyers areh?t going to say that., The lawyers
ave intimidated by those rulss, | |

DEAN MORGAN: Let me ask you this: What 1s the
practicsl lmportance of this? Is it that the plalntiff delaye

the gane or that;he tan prevent the defendant from gebtiing up
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to a certain term of court on appesl, or what is the prastical
disadvantage of the New York rule, if they want t 4o 1t that
way?

THE ﬁﬂ?ﬁﬁ%-ﬁﬁﬁlﬂ%ﬁﬁ; ¥aybe it doesn't make any
difference, of course; maybe it does, bul ﬁhe practical effesct
of the FRew York rule is that the clerk never enters the Judg-

ment. I never have bsen able to get him to enter a judgment.

As I esid, I write down in black and white, "The olerk is
directed forthwith to enter a Judgment,® and two or three
monthe later they come up and ask, "Why hasn't the olerk
entered the judgment?® In fact, in one Gase where I sat in

the dlstrict court, a three-judge court, the parties wanted

to appeal {1t was thisz Oity of Yenkers case) and they wanted
to g imma&iately te the %upreme“ﬂéﬁrt to get a stay for aban-
doning the trolley line ﬁp to Yonkers. We wrote our declision
ang directed that the c¢lerk should enter jJjudgment immediately.
Then I told the lawyers to go down to the Supreme Court and
ask %hem.far a stay. They came back and said, "The elerk says
it &ill be seversl days befeore the Jjudgment is entered.! K',
said, "Well; what does 'forthwith' mean?" They sald, " The
clerk says he can't enter 1t until he gets the copies that the
lawyers have drawn up, thét have been approved by %hﬂ eoupr &,

So I went down and sald, "Here,lnaw,'this is the
Judgment.® I wrote 1% out myself.

Haybe tﬁat is 211 right, I don't know. Maybe our
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rule doegn*t mean anything which says that the clerk in Ger-
taln cages shall enter the Judgment. 4obuglly, in ﬁewlﬁgrk
they dan*t-é@‘it, and I don*t know how you arve going to make
them 1T you glve them varicus waye out of 1%. IV seems W ue
thaet this is 2 desirable thing to have, or slse what in the
world does our rule wean in those big districte, which says

that the elerk shell enter Judgment forthwith? I Just dars you

to get a Judgment forthwith in New ¥York. You just don't get 1t.

R, DOLUZ: Those delaye are not all on sccount of
cosig. _ _ ?

THE Acﬁm&ﬁ-ﬁﬁﬁiﬁﬁﬁﬁﬁ Ho. OF sourse that ies tue,
I aean that is only one thing. The other Was the entry of
Judement. That is a mabter we trled to correct, also. Bus
the c¢lerk has Just egtab}iaheﬁ Hisg ﬁraﬁtlae, whioch he Justifies
in lavge m&aauré‘by the digtrict sourt rule and by this costa
rule. - | _ '

- DEAR MOACGAN: To bring the matter %o a head, I HOVE

the adoption of the rule as it is suggested heres.

JUDGE DOBIX: I second the motion.

THE ACTING CHAIRMAN: A1l those in favor will say
"aye”; those opposed. It is so voted. (Uasrried)

| .es The meeting ad journed a% 6:3@ Dol aee

AY,
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