1 073

3

1

]

(NN R S R e A A

M

1 73

7 Ty 3 O T

S T

TFHOMNSA

1. SCOPE, PURPOSE, AND TITLE 1. APPLICABILITY

CONSTRUCTION

Rule 1.

Scope; Definitions

Rule 1. Scope ()

These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided ¢}
in Rule 54(a); and, whenever specifically provided in one
of the rules, to preliminary, supplementary, and special
proceedings before United States magistrate judges and at
proceedings before state and local judicial officers.

Rule 54. Application and Exception 2)

(a) Courts. These rules apply to all criminal proceedings
in the United States District Courts; in the District of
Guam; in the District Court for the Northern Mariana 3
Islands, except as otherwise provided in articles IV and V
of the covenant provided by the Act of March 24, 1976 (90
Stat. 263); and in the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the Supreme
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be
by indictment or information as otherwise provided by law.

Scope.

In General. These rules govern the
procedure in all criminal proceedings in the
United States district courts, the United
States courts of appeals, and the Supreme
Court of the United States.

State or Local Judicial Officer. When a
rule so states, it applies to a proceeding

‘before a state or local judicial officer.

Territorial Courts. These rules also govern
the procedure in all criminal proceedings in
the following courts:

(A) the district court of Guam;

(B) the district court for the Northern
Mariana Islands, except as otherwise
provided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by
law.
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(b) PROCEEDINGS (Rule 54 continued)

(1) Removed Proceedings. These rules apply to criminal
prosecutions removed to the United States district courts
from state courts and govern all procedure after removal,
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses. Outs1de a Dlstrlct or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular,
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States maglstrate
judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(4) Removed Proceedings. Although these rules
govern all proceedings after removal from a
state court, state law governs a dismissal by
the prosecution.

(5) Other Proceedings. These rules are not applicable to
extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or,
the collection of fines and peﬁalﬁes Except as provided in
Rule 20(d) they do not apply to proceedings under 18
U.S.C. Chapter 403 — Juvenile Delinquency — so far as
they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen
under Revised Statutes §§ 4079-4081, as amended, 22
U.S.C. §8§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16

U.S.C. §§ 772-772i, or toproceedings against a witness ip a |

foreign country under 28 U.S.C. § 1784.

(5) Excluded Proceedings. Proceedings not
governed by these rules include:

(A)
®B)

©
D)

€2

the extradition and rendition of a
fugitive;

a civil property forfeiture for violating' “
a federal statute;

the collection of a fine or penalty;

a proceeding under a statute governing
juvenile delinquency to the extent the
procedure is inconsistent with the
statute, unless Rule 20(d) provides
otherwise;

a dispute between seamen under 22
U.S.C. §§ 256-258; and
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(c) Application of Terms. (Rule 54 continued) As used
in these rules the following terms have the designated
meanings.

“Act of Congress” includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

¢

“Attorney for the government” means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising urider thé
laws of Guam the Attorney General of Guam or such other
person or persons as may be authorized by the laws of
Guam to act therein, and when applicable to cases arising
under the laws of the Northern Mariana Islands the
Attorney General of the Northern Mariana Islands or any
other person or persons as may be authorized by the laws of
the Northern Marianas to act therein.

“Civil action” refers to a civil action in a district court.

2% ¢,

The words “demurrer,” “motion to quash,” “plea in
abatement,” “plea in bar” and “special plea in bar,” or
words to the same effect, in any act of Congress shall be
construed to mean the motion raising a defense or objection

provided in Rule 12.

“District court” includes all district courts named in _
subdivision (a) of this rule.

®

a proceeding against a witness in a
foreign country under 28 U.S.C.
§ 1784.

(b) Definitidns. The following definitions apply to
these rules:

(1) “Attorney for the government” means:

(A)
®)

©

D)

the Attorney General or an authorized
assistant;

a United States attorney or an
authorized assistant;

when applicable to cases artsing under
Guam law, the Guam Attorney General -
or other person whom Guam law
authorizes to act in the matter; and

any other attorney authorized by law to ‘
conduct proceedings under these rules ||
as a prosecutor.

Page -3-




“Federal magistrate judge” means a United States
magistrate judge as defined in 28 U.S.C. §§ 631-639, a
judge of the United States or another judge or judicial
officer specifically empowered by statute in force in any
territory or possession, the Commonwealth of Puerto Rico,
or the District-of Columbia, to perform a function to which
a particular rule relates. ‘

“Judge of the Uniied States” includes a judge of the
district court, court of appeals, or the Supreme Court.

“Law” includes statutes and judicial decisions.

“Magistrate judge” includes a United States magistrate .

‘I judge as defined in 28 U.S.C. §§ 631-639, a judge of the
il United States, another judge or judicial officer specifically
“ . empowered by statute in force in any territory or

il possession, the Commonwealth of Puerto Rico, or the

District of Columbia, to perform a function to which a

particular rule relates, and a state or local judicial officer,
authorized by 18 U.S.C. § 3041 to perform the functions |
prescribed in Rules 3, 4, and 5. ,

“Court” means a federal judg# performing
functions authorized by law.

@

3

“Federal judge” means:

(A) 2 justice or judge of the United States

‘as these terms are defined in 28 U.S.C. |

§451;
(B) a magistratejjudjgleg and
(©) ajudge confirmed by the United States i

Senate and empowered by statute in
any comronwealth, territory, or
possession to perform a function to
whlch a partlcular rule relates |

“Judge” means a federal Judge or a state or
local judicial officer.

“)

“Magistrate judge” means a United States
magistrate judge as defined in 28 U.S.C.
§§ 631-639.

C)

I

S

“Qath” includes affirmations.
“Petty offense” is defined in 18 U.S.C. § 19. |

“State” includes District of Columbia, Puerto Rico,
territory and insular possession. . ;

“United States magistrate judge” means the officer
authorized by 28 U.S.C. §§ 631-639.

©

(8

“Oath” includes an affirmation.

6)
Q)

“State” includes the District of Columbia,
and any commonwealth, territory, or
possession of the United States.

®

(10) “State or local judicial officer” means:

(A) a state or local officer authorized to act
under 18 U.S.C. § 3041; and
(B) ajudicial officer empowered by statute

~ in the District of Columbia or in any
commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

Authority of a Justice or Judge of the United

‘States. When these rules authorize a magistrate

judge to act, any other federal judge may also act.

“Organization” is defined in 18 U.S.C. § 18. [“
»4\1

x’x‘;
“Petty offense” is defined in 18 U.S.C. § 19. !

J
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COMMITTEE NOTE

Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.
Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules
should be placed at the beginning to show readers which proceedings are governed by these rules. The Committee
also revised the rule to incorporate the definitions found in Rule 54(c) as a new Rule 1(b).

Rule 1(a) contains language from Rule 54(b). But language in current Rule 54(b)(2)-(4) has been deleted for
several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas
or somewhere outside the jurisdiction of a particular district; it is unnecessary and has been deleted because once
venue has been established, the Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently
deals with peace bonds; that provision is inconsistent with the governing statute and has therefore been deleted.
Finally, Rule 54(b)(4) references proceedings-conducted before United States Magistrate Judges, a topic now
covered in Rule 58.

Rule 1(a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to
the navigation laws and to fishery offenses. Those provisions were considered obsolete. But if those proceedings
were to arise, they would be governed by the Rules of Criminal Procedure.

Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the
reference to an "Act of Congress" has been replaced with the term "statute," which means a federal statute. Second,
the language concerning demurrers, pleas in abatement, etc., has been deleted as being anachronistic. Third, the
definitions of "civil action" and "district court" have been deleted. Fourth, the term "attorney for the government"
has been expanded to include reference to those attorneys who may serve as special or independent counsel under
applicable federal statutes. The term “attorney for the government” contemplates an attorney of record in the case.

Fifth, the Committee added a definition for the term “court” in Rule 1(b)(2). Although that term originally
was almost always synonymous with the term “district judge,” the term might be misleading or unduly narrow
because it may not cover the many functions performed by magistrate judges. See generally 28 U.S.C. §§ 132, 636.
Additionally, the term does not cover circuit judges who may be authorized to hold a district court. See 28 U.S.C.
§ 291. The proposed definition continues the traditional view that “court” means district judge, but also reflects
the current understanding that magistrate judges act as the “court” in many proceedings. Finally, the Committee
intends that the term “court” be used principally to describe a judicial officer, except where a rule uses the term in
a spatial sense, such as describing proceedings in “open court.”

Sixth, the term "Judge of the United States" has been replaced with the term "Federal judge." That term
includes Article IIT judges and magistrate judges and, as noted in Rule 1(b)(3)(C), federal judges other than Article
I judges who may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedure.
The term does not include local judges in the District of Columbia. Seventh, the definition of "Law" has been
deleted as being superfluous and possibly misleading because it suggests that administrative regulations are
excluded.

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule
1(b)(5) is limited to United States magistrate judges. In the current rules the term magistrate judge includes not only
United States magistrate judges, but also district court judges, court of appeals judges, Supreme Court justices, and
where authorized, state and local officers. The Committee believed that the rules should reflect current practice,
i.e., the wider and almost exclusive use of United States magistrate judges, especially in preliminary matters. The
definition, however, is not intended to restrict the use of other federal judicial officers to perform those functions.
Thus, Rule 1(c) has been added to make it clear that where the rules authorize a magistrate judge to act, any other
federal judge or justice may act.

'Finally, the term "organization" has been added to the list of definitions.
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The remainder of the rule has been amended as part of the general restyling of the rules to make them more
easily understood. In addition to changes made to improve the clarity, the Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. - These changes are intended to be stylistic
only. : ‘
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Rule 2. Purpose and Construction

Rule 2.  Interpretation

These rules are intended to provide for the just

determination of every criminal proceeding. They shall be
construed to secure simplicity in procedure, fairness in
administration and the elimination of unjustifiable expense

and delay.

These rules are to be interpreted to provide for the |

Jjust determination of every criminal proceeding, to

secure simplicity in procedure and faimess in

‘administration, and to eliminate unjustifiable expense

and delay.

™ Ty 3 0

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose of the Rules of Criminal Procedure. The words
"are intended" have been changed to read "are to be interpreted." The Committee believed that that was the original
intent of the drafters and more accurately reflects the purpose of the rules.
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II. PRELIMINARY PROCEEDINGS

TITLE II. PRELIMINARY
PROCEEDINGS

Rule 3. The Complaint

The complamt isa wntten statement of the essential facts
constituting, the offense charged. It shall be made upon oath

before a maglstrate Judge

Rule 3. The Complaint

The complaint is a written statement of the
essential facts constituting the offense charged. It must
‘be made under oath before a magistrate judge or, if
none is reasonably available, before a state or local
judicial officer.

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic and no substantive change is intended, except as desctibed below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before
a “magistrate judge,” which under current Rule 54 could inchude a state or local judicial officer. Revised Rule 1
no longer includes state and local officers in the definition of magistrate judges for the purposes of these rules.
Instead, the definition includes only United States magistrate judges. Rule 3 requires that the complaint be made
before a United States magistrate judge or before a state or local officer. The revised rule does, however, make a
change to reflect prevailing practice and the outcome desired by the Committee — that the procedure take place
before a federal judicial officer if one is reasonably available. Asnoted in Rule 1(c), where the rules, such as Rule
3, authorize a magistrate judge to act, any other federal judge may act.
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Rule 4. Arrest Warrant or Summons Upon Complaint

Rule 4. Arrest Warrant or Summons on a

(1) Warrant. The warrant shall be signed by the
magistrate judge and shall contain the name of the
defendant or, if the defendant’s name is unknown, any
name, or description by which the defendant can be
identified with reasonable certainty. It shall describe the
offense charged in the complaint. It shall command that the
defendant be arrested and brought before the nearest
available magistrate judge.

(2) Summons. The summons shall be in the same form as
the warrant except that it shall summon the defendant to
appear before a magistrate at a stated time and place.

(1) Warrant. A warrant must: |

(A) contain the defendant’s name or, if it is ,

unknown, a name or description by
which the defendant can be identified
with reasonable certainty;’

(B) describe the offense charged in the
. complaint;

(C) command that the defendant be
arrested and brought without

unnecessary delay before a magistrate .

judge or, if none is reasonably
available, before a state or local
judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons must be in the same

form as a warrant except that it must require
the defendant to appear before a magistrate
judge at a stated time and place.

Complaint
(a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more
affidavit or affidavits filed with the complaint, that there is affidavits filed with the complaint establish.
probable cause to believe that an offense has been probable cause to believe that an offense has been
committed and that the defendant has committed it, a committed and that the defendant committed it, |
warrant for the arrest of the defendant shall issue to any the judge must issue an arrest warrant to an officer )
officer authorized by law to execute it. Upon the request of authorized to execute it. At the request of an
the attorney for the government a summons instead of a attorney for the government, the judge must issue |
. warrant shall issu¢e. More than one warrant or summons a summons, instead of a warrant, to a person
" may issue on the same complaint. If a2 defendant fails to atithiorized to serve it. A judge may issue more
| appear in response to the summons, a warrant shall issue. than one warrant or;summons on the same
* ‘ complaint. If a defendant fails to appear in
response:to a summons, a Judge ‘may, and upon
request of an attorney for' the government must,
issue a warrant ‘ ‘
{i () Probable Cause. The finding of probable cause may i
' be based upon hearsay evidence in whole or in part. |
| (c) Form. (b) Form.

r:
1

Page -9-



(d) Execution or Service; and Return.

(1) By Whom. The warrant shall be executed by a marshal
or by some other officer authorized by law. The summons
may be served by any person authonzed to serve a
summons in a civil action.

2) Terntorlal leltS The warrant may be executed or the
summons may be served at any place w1th1n the _]urlsdlctlon
of the Umted States L

©

Execution or Service, and Return.

(1) By Whom. Only a marshal or other
authorized officer may execute a warrant.
Any person authorized to serve a summons in -
a federal c1v11 action may. serve a summons.

) ‘Locatton A Warrant may be executed, or a
‘ summons served w1th1n the Jurlsdlctlon of.
the United States or anywhere else a federal h

‘ Lstatute authonzes an arrest g

(3) Manner. The warrant shall be executed by the arrestiof
the defendant. The officer need not have the warrant at the
time of the arrest but upon request shall show the warrant
to the defendant as soon as p0s51b1e If the officer does net

have the warrant at the time of the arrest, the officer shall

" then inform the defendant of the offense charged and of the

fact that a warrant has been issued. The summons shall be
served upon a defendant by delivering a copy to the :
defendant personally, or by leaving it at the defendant’s
dwelling house or usual place of abode with some person’ of
suitable age and discretion then residing therein and by
mailing a copy of the summons to the defendant’s last

known address. .

!

(3) Manner. ‘ : i

(A) A warrant is executed by arresting the
defendant. Upon arrest, an officer N
possessing the warrant must show it to ﬂ
the defendant. If the officer does not ’},
possess the warrant, the officer must ‘F
inform the defendant of the warrant’s |
existence and of the offense charged
and, at the defendant’s request, must
show the warrant to the defendant as
soon as possible. o

(B) A summons is served on an individual 1,
defendant: ‘

(i) by delivering a copy to the j
defendant personally; or J

(i) by leaving a copy at the ;
defendant’s residence or usual i
place of abode with a person of
suitable age and discretion |
residing at that location and by
mailing a copy to the defendant’s 1|

\

last known address.

t

(C) A summons is served on an i
organization by delivering a copy to an | !
officer, to a managing or general agent, 1

or to another agent appointed or legally |

11

authorized to receive service of N .

process. A copy must also be mailed to il[

the organization’s last known address
within the district or to its principal
place of business elsewhere in the
United States.

Page -10-
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(4) Return. The officer executing a warrant shall make
return thereof to the magistrate judge or other officer
before whom the defendant is brought pursuant to Rule 5.
At the request of the attorney for the government any
unexecuted warrant shall be returned to and canceled by the
magistrate judge by whom it was issued. On or before the
return day the person to whom a summons was delivered
for service shall make return thereof to the magistrate judge
before whom the summons is returnable. At the request of
the attorney for the government made at any time while the
complaint is pending, a warrant returned unexecuted and
not canceled or summons returned unserved or a. duphcate
thereof may be delivered by the maglstrate judge to the
marshal or other authorized person for execution or service.

(4) Return.

(A) After executing a warrant, the officer
must return it to the judge before
whom the defendant is brought in
accordance with Rule 5. At the request
of an attorney for the government, an
unexecuted warrant must be brought
back to and canceled by a magistrate
judge or, if none is reasonably
available, by a state or local judicial
officer.

The person to whom a summons was
delivered for service must return it on
or before the return day.

At the request of an attorney for the
government, a judge may deliver an
unexecuted warrant, an unserved
summons, or a copy of the warrant or
summons to the marshal or other
authorized person for execution or
service.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to provide an element of discretion
in those situations when the defendant fails to respond to a summons. Under the current rule, the judge must in all
cases issue an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the
attorney for the government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has
been deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See
Advisory Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule
41 in 1972. In the intervening years, however, the case law has become perfectly clear on that proposition. Thus,
the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference
to hearsay evidence was mlsleadmg to the extent that it might have suggested that other forms of inadmissible
evidence could not be considered. For example, the rule made no reference to considering a defendant’s prior
criminal record, which clearly may be considered in deciding whether probable cause exists. See, e.g., Brinegar
v. United States, 338 U.S. 160 (1949) (officer’s knowledge of defendant’s prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the matter was best addressed in Rule
1101(d)(3), Federal Rules of Evidence. That rule explicitly provides that the Federal Rules of Evidence do not
apply to “preliminary examinations in criminal cases, ... issuance of warrants for arrest, criminal summonses,
and search warrants.” The ‘Advisory Committee Note accompanymg that rule recognizes that: “The nature of the
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proceedings makes application of the formal rules of evidence inappropriate and impracticable.” The Committee
did not intend to make any substantive changes in practice by deleting the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and
includes two non- stylistic changes. First, Rule 4(b)(1)(C) mandates that the warrant require that the defendant be

brought "without unnecessary delay" before a judge. The Committee believed that this was a more' appropriate .

({3

standard than the current requlrement that the defendantbe brought ‘before the “nearest avallable magistrate judge.
‘This new language accurately reflects the thrust of the original rule, that time is of the. essence ‘and, that the
defendant should be brought with dispatch before a _]udlcral officer in the dlstrlct Second, the rev1sed rule states
a preference that the defendant be brought before a federal _]UdlClal ofﬁcer ‘ IR

Rule 4(b)(2) has been amended to require that 1f a summons is issued, the defendant must appear before a
magistrate judge. The current ritle requires the appearance ‘before a "magistrate,” which could include a state or
local judicial officer. This change is consistent with the preference forrequiring defendants to appear ‘before federal
judicial ofﬁcers stated in rev1sed Rule 4(b)(1). ‘

Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule 4(d)(2) states the traditional rule
recognizing the territorial limits for executing warrants. Rule 4(c)(2) includes new language thatreflects the recent
enactment of the M111tary Extratemtonal Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits arrests
of certain military and Depanament of Defense personnel overseas. See also 14 U.S.C. § 89 (Coast Guard authority
to effect arrests outside territorial limits of United States). Second, current Rule 4(d)(3) provides that the arresting
officer is only requlred to 1nform the defendant of the offense charged and that a warrant exists if the officer does
not have a copy of the warrant‘ ‘As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in all instances
to inform the defendarit of the offense charged and of the fact that an arrest warrant exists. The new rule continues
the current provision that the arrésting officer need not have a copy of the warrant, but if the defendant requests to
see it, the officer must show.the warrant to the defendant as soon as possible. The rule does not attempt to define
any particular time limits for showing the warrant to the defendant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving
a summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references
the basic provisions appearing in Rule 4. Under the amended rule, in all cases in which a summons is being served
on an organization, a copy of the summons must be mailed to the organization.

Third, a change is made in Rule 4(c)(4). Currertly, Rule 4(d)(4) requires that an unexecuted warrant must
be returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant
is executed, the officer must returh it to the judge before whom the defendant will appear under Rule 5. At the
government's request, however, an unexecuted warrant must be canceled by a magistrate judge. The change
recognizes the pos51b111ty that at the time the warrant is returned, the issuing judicial officer may not be available.
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Rule 5. Initial Appearance Before the Magistrate Judge

Rule 5. Initial Appearance

(a) In General. Except as otherwise provided in this rule,
an officer making an arrest under a warrant issued upon a
complaint or any person making an arrest without a warrant
shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, if a
federal magistrate judge is not reasonably available, before
a state or local judicial officer authorized by 18 U.S.C.

§ 3041. If a person arrested without a warrant is brought |
before a magistrate judge, a complaint, satisfying the
probable cause requirements of Rule 4(a), shall bé
promptly filed. When a person, arrested with or without a
warrant or given a summons, appears initially before the
maglstrate judge, the magistrate judge shall proceed in
accordance with the applicable subd1v1510ns of this rule.

(a) In General.
(1) Appearance Upon an Arrest.

(A) A person making an arrest within the
United States must take the defendant
without unnecessary delay before a
magistrate judge, or before a state or
local judicial officer as Rule 5(c)
provides, unless a statute provides
otherwise.

(B) A person making an arrest outside the
United States must take the defendant
without unnecessary delay before a
magistrate judge.

Page -13-




An officer making an arrest under a warrant issued upon a
complaint charging solely a violation of 18 U.S.C. § 1073
need not comply with this rule if the person arrested is
transferred without unnecessary delay to the custody of
appropriate state or local authorities in the district of arrest
and an attorney for the government moves: prompﬂy, in the
district in which the warrant was issued, to dismiss the
complaint. )

(2) Exceptions.

(A) An officer making an arrest under a
warrant issued upon a complaint
charging solely a violation of 18
US.C. $§ 1073 need not comply w1th
this rule 1f

@), the person arrested 18 transferred
B wrthout unnecessary delay to the
‘ cpstody of approprlate state or
local authorities i in the dlstrrct of
arrest and

(ii) an attorney for the government
moves promptly, in the district
" where the warrant was issued, to
dismiss the complaint.

(B) If a defendant is arrested for violating
probation or supervised release Rule
32.1 applies.

(C) Ifadefendant is arrested for failing to
appear in another district, Rule 40
applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a surmmons
under Rule 4, a magistrate judge must
proceed under Rule 5(d) or (e), as applicable.

®)

Arrest Without a Warrant. If a defendant is
arrested without a warrant, a complaint meeting
Rule 4(a)’s requirement of probable cause must be
promptly filed in the district where the offense
was allegedly committed.

|
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(¢) Place of Initial Appearance; Transfer to
Another District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed. If the defendant
is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
available, the initial appearance may
be before a state or local judicial
officer.
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(2) Arrest in District Other Than Where the
Offense Was Allegedly Committed. If the
defendant was arrested in a district other than
where the offense was allegedly committed,
the initial appearance must be: -

(A) in the district of arrest; or

; (B) in an adjacent district if:

promptly there; or :

(i) the offense was allegedly 1
committed there and the initial
appearance will occur on the day
of arrest. '

(3) Procedures in a District Other Than Where
. the Offense Was Allegedly Committed. 1f
the initial appearance occurs in a district
other than where the offense was allegedly
committed, the following procedures apply:

(A) the magistrate judge must inform the
defendant about the provisions of
Rule 20;

(B) if the defendant was arrested without a
warrant, the district court where the
offense was allegedly committed must
first issue a warrant before the
magistrate judge transfers the
defendant to that district;

- (C) the magistrate judge must conduct a
preliminary hearing if required by Rule
5.1 or Rule 58(b)}(2)(G);

(D) the magistrate judge must transfer the
defendant to the district where the
offense was allegedly committed if:

(i) the appearance can occur more ;;%i
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(c) Offenses Not Triable by the United States
Magistrate Judge. If the charge against the defendant is

~ not triable by the United States magistrate judge, the

defendant shall not be called upon to plead. The magistrate
judge shall inform the defendant of the complaint against
the defendant and of any affidavit filed therewith, of the
defendant’s right to retain counsel or to request the
assignment of counsel if the defendant is unable to obtain
counsel, and of the general circumstances under which the
defendant may secure pretrial release. The magistrate judge
shall inform the defendant that the defendant is not
required to make a statement and that any statement made
by the defendant may be used against the defendant. The
magistrate judge shall also inform the defendant of the right
to a preliminary examination. The magistrate judge shall
allow the defendant reasonable time and opportunity to
consult counsel and shall detain or conditionally release the

defendant as provided by statute or in these rules.
% & k k 3k

(E)

(i) the government produces the warrant, a
certified copy of the warrant, a
facsimile of either, or other appropriate
form of either; and

(ii) the judge finds that the defendant is the
same person named in the indictment,
information, or warrant; and

when a defendant is transferred and
discharged, the clerk must promptly transmit
the papers and any bail to the clerk in the
district where the offense was allegedly
committed.

(d) Procedure ‘,‘in a Felony Case.

(1) Advice. If the defendant is charged with a

@)
(&)

- @

felony, the judge must inform the defendant
of the following:

(A) the complaint against the defendant,
and any affidavit filed with it;

(B) the defendant’s right to retain counsel
or to request that counsel be appointed
if the defendant cannot obtain counsel;

(C) the circumstances, if any, under which
the defendant may secure pretrial
release;

(D) any right to a preliminary hearing; and

(E) the defendant’s right not to make a

statement, and that any statement made
may be used against the defendant.

Consulting with Counsel. The judge must
allow the defendant reasonable opportunity

to consult with counsel.

Detention or Release. The judge must

. detain or release the defendant as provided

by statute or these rules.

Plea. A defendant may be asked to plead
only under Rule 10.
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(e) Procedure in a Misdemeanor Case. If the
defendant is charged with a misdemeanor only,
the judge must inform the defendant in |
accordance with Rule 58(b)(2).

(b) Misdemeanors and Other Petty Offenses. If the
charge against the defendant is a misdemeanor or other
petty offense triable by a United States magistrate judge
under 18 U.S.C. § 3401, the magistrate judge shall proceed
in accordance with Rule 58.

]

4
|

COMMITTEE NOTE .
| »\ | 3

The language of Rule 5 has been amended as part of the general restyling of the Criminal Rules to make them i
more easily understood and to make style and termlnology con51stent throughout the rules. These changes are , ™
intended to be stylistic, except as noted below. b J
Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to l -
recognize that such appearances may be required at various stages of a crlmmal proceeding, for example, Where ' ]
a defendant has been arrested for violating the terms of probation. P

Rule 5(a), which governs initial appéarances by an arrested defendant before a magistrate judge, includes
several changes. The first is a clarifying change; revised Rule 5(a)(1) provides that a person making the arrest must
bring the defendant “without: unnecessary delay” before a magistrate judge, instead of the current reference to R

"nearest available" magistrate. This language parallels changes in Rule 4 and reflects the view that time is.of the
essence. The Comm1ttee intends no change in practlce In using the term, the Committee recognizes that on
occasion there may be necessary delay in presenting the defendant, for example due to weather conditions or other i

natural causes. A second change is non-stylistic, and reflects the stated preference (as in other provisions cob
throughout the rules) that the defendant be brought before a federal judicial officer. Only if a magistrate judge is e
not avallable should the defendant be taken before a state or local officer. l’ —_
The third sentence in current Rule 5(a), which states that a magistrate judge must proceed in accordance with :'l -mj
the rule when a defendant is arrested without a warrant or given a summons, has been deleted as unnecessary. ; _
w[ l |
Rule 5(a)(1)(B) codifies the case law reflecting that the right to an initial appearance applies not only when &
a person is arrested within the United States but also When an arrest occurs outside the United States. See, e.g.,
United States v. Purvis, 768 F.2d 1237 (11th Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In M
these circumstances, the Committee believes — and thie rule so provides — that the initial appearance should be L
before a federal maglstrate judge rather than a state or local judicial officer. The rule has been amended by adding
the words, “unless a statute provides otherwise,” to: ‘reflect recent enactment of the Military Extraterritorial -
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permlts certain persons overseas to appear before a “'Ml
maglstrate judge by telephone communications. }

-]

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the procedure to be followed -

when a defendant has been arrested under a warrant issued on a complaint charging solely a violation of 18 U.S.C. |

"§ 1073 (unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are -

intended to make it clear that when a deferidant is arrestéd for violating probation or supervised release or for failing
to appear in another'distn'ct Rules 32.1 and 40 apply. lNo change in practice is intended.

Rule 5(a)(3) isnew and fills a percelved gap in the rules. Itrecognizes that a defendant may be subjected to
an initial appearance under this rule 1f a summons was issued under Rule 4, instead of an arrest warrant. If the
defendant is appearing pursuant to a summons in a felony case, Rule 5(d) applies and if the defendant is appearing ‘
in-a misdemeanor case, Rule 5(¢) applies. E—
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Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a
warrant, a complaint must be promptly filed.

Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the defendant is
arrested in the district where the offense was allegedly committed, under Rule 5(c)(1), the defendant must be taken
to a magistrate judge in that district. If no magistrate judge is reasonably available, a state or local judicial officer
may conduct the initial appearance. On the other hand, if the defendant is arrested in a district other than the district
where the offense was allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant must be taken
to a magistrate judge within the district of arrest, unless the appearance can take place more promptly in an adjacent
district. And under Rule 5(c)(2)(B)(ii), the initial appearance must occur in the district where the offense was
allegedly committed if that district is adjacent to the district of the arrest and the initial appearance will take place
on the day of the arrest. The Committee récognized that in some cases, the nearest magistrate judge might actually
be across a district’s lines. Rule 5(c)(3) includes material formerly Iocated in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has been retitled to more clearly reflect the subject of that
subdivision — the procedure to be used if the defendant is charged with a felony. Rule 5(d)(4) has been added to
make clear that a defendant may only be called upon to enter a plea under the provisions of Rule 10. That language
is intended to reflect and reaffirm current practice.

The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which deals with preliminary
hearings i in felony cases.

REPORTER’S NOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 5 was one of those rules. In restyling and
reformattlng Rule 5, the Committee decided to also propose a substantive change that would permit video
teleconferencing of initial appearances. Another version of Rule 5, which includes a new subdivision (f) governing
such procedures is in what has been referred to as the “substantive” package.
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Rule 5.1. Prelirninary Hearing

Rule 5(c). Offenses Not Triable by the United States.
Magistrate Judge.

A defendant is entitled to a preliminary éxamination,
unless waived, When charged with any offense, other than a
petty offense, ‘which is te be tned by a judge of the district

court. If the defendant walves preliminary examination, the |

magistrate judge shall forthw1th hold the defendant to
answer in the district court. If the defendant does not waive
the preliminary examination, the maglstrate judge shall
schedule.a preliminary examination.

()

In General. If a defendant is charged with an
offense’other than a petty offense, a magistrate
Judge must conduct a prehmlnary hearlng unless:

IR ,1’ ",

‘ (1) the defendant walves the hearmg,

(2) the defendant is mdlcted

(3) the: government files an information under
Rule 7(b) chargmg the defendant w1th a
felony,

(4) the government files an information charging

the defendant with a misdemeanor; or

(5) the defendant is charged with a misdemeanor

and consents to trial before a magistrate
judge.

]

o

®)

Selecting a District. A defendant arrested in a

district other than where the offense was allegedly

committed may elect to have the preliminary

‘hearing conducted in the district where the
prosecution is pending.

V

Such examination shall be held within a reasonable time
but in any event not later than 10 days following the initial
appearance if the defendant is in custody and no later than
20 days if the defendant is not in custody, provided,
however, that the preliminary examination shall not be held
if the defendant is indicted or if an information against the
defendant is filed in district court before the date set for the
preliminary examination.

©

Scheduling. The magistrate judge must hold the

prelirhinary hearing within a reasonable time, but

no later than 10 days after the initial appearance if

the defendant is in custody and no later than 20
days if not in custody.

With the consent of the defendant and upon a showing of
good cause, taking into account the public interest in the
prompt disposition of criminal cases, time limits specified
in this subdivision may be extended one or more times by a
federal magistrate judge. In the absence of such consent by
the defendant, time limits may be extended by a judge of
the United States only upon a showing that extraordinary
circumstances exist and that delay is indispensable to the
interests of justice.

(@)

Extending the Time. With the defendant’s
consent and upon a showing of good cause —
taking into account the public interest in the
prompt disposition of criminal cases — a
magistrate judge may extend the time limits in
Rule 5.1(c) one or more times. If the defendant
does not consent, a justice or judge of the United
States (as these terms are defined in 28 U.S.C.
§ 451) may extend the time limits only on a
showing that extraordinary circumstances exist
and justice requires the delay.

]
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. (a) Probable Cause Finding. If from the evidence it

Rule 5.1. Preliminary Examination

appears that there is probable cause to believe that an
offense has been committed and that the defendant
committed it, the federal magistrate judge shall forthwith
hold the defendant to answer in district court. The finding
of probable cause may be based upon hearsay evidence in
whole or in part. The defendant may cross-examine adverse
witnesses and may introduce evidence. Objections to
evidence on the ground that it was acquired by unlawful
means are not properly made at the preliminary -
examination. Motions to suppress must be made to the trial
court as provided in Rule 12.

(©)

Hearing and Finding. At the preliminary
hearing, the defendant may cross-examine adverse
witnesses and may introduce evidence but may
not object to evidence on the ground that it was
unlawfully acquired. If the magistrate judge finds
probable cause to believe an offense has been
committed and the defendant committed it, the
magistrate judge must promptly require the
defendant to.appear for further proceedings.

®

Discharging the Defendant. If the magistrate

(b) Discharge of Defendant. If from the evidence it
appears that there is no probable cause to believe that an judge finds no probable cause to believe an
offense has been committed or that the defendant offense has been committed or the defendant
committed it, the federal magistrate judge shall dismiss the committed it, the magistrate judge must dismiss
complaint and discharge the defendant. The discharge of the complaint and discharge the defendant. A

the defendant shall not preclude the government from discharge does not preclude the government from
instituting a subsequent prosecution for the same offense. later prosecuting the defendant for the same ’

offense.
(c) Records. After concluding the proceeding the federal @ Recoi'dingmthe Proceedings. The preliminary

magistrate judge shall transmit forthwith to the clerk of the
district court all papers in the proceeding. The magistrate.
judge shall promptly make or cause to be made a record or
summary of such proceeding.

(1) On timely application to a federal magistrate judge, the
attorney for a defendant in a criminal case may be given the
opportunity to have the recording of the hearing on
preliminary examination made available to that attorney in
connection with any further hearing or preparation for trial.
The court may, by local rule, appoint the place for and
define the conditions under which such opportunity may be
afforded counsel. *

hearing must be recorded by a court reporter or by
a suit%z‘ble recording device. A recording of the
proceeding may be made available to any party
upon request. A copy of the recording and a
transcript may be provided to any party upon

- request and upon any payment required by

applicable Judicial Conference regulations.
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(2) On application of a defendant addressed to the court or
any judge thereof, an order may issue that the federal
magistrate judge make available a copy of the transcript, or
of a portion thereof, to:defense counsel. Such order shall
provide for prepayment of costs of such transcript by the.
defendant unless the defendant makes a sufficient affidavit
that the defendant.is unable to pay or to give security
therefor, in. whlch cas¢ the expense shall be paid by the
Director of | the Administrative, Office of the United States
Courts from available appropriated funds.-Counsel for the
government may move also that a copy of the transcript, in
whole or in part, be made available to it, for good cause :
shown, and an order may be entered granting such motlon
in whole or in part, on appropnate terms, except that the i
government need not prepay costs nor furnish security
therefor. \

{| hearing under this rule, unless; the court, for good cause ;
shown, rules otherwise in a part1cular case. |

i '; (2) Sanctions for Fa11ure to Produce Statement Ifa party
1|l electsnot to comply with an order under Rule 26. 2(a) to ]
i1l deliver a statement to the’ movmg party, the court may not|
i || consider the testimony of a WItness whose statement is

' Il withheld. ‘ L :

(d) Production of Statements. ‘ ‘ (h) Producing a Statement.

() Im General Rule 26 2(a) (d) and () apphes atany . at any hearing under this rule, unless the

magistrate judge for good cause rules
% otherwise in a particular case.

Y
{

judge must not consider the testimony of a

COMMITTEE NOTE

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic, except as noted below. '

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the
phrase preliminary examination, the Committee belieyes that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an examination; it includes an evidentiary hearing, argument,
-and a judicial ruling. Further, the phrase preliminary hearzng predominates in actual usage.

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b)
addresses the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken from
current Rule 40(a).

Rules 5.1(c) and (d) include material currently located in Rule 5(c): scheduling and extending the time limits
. for the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That
point is also reflected in the definition of "court" in Rule 1(b), which in turn recognizes that magistrate judges may

~ be authorized to act.
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Rule 5.1(e), addressing the issue of probable cause, contains the language currently located in Rule 5.1(a),
with the exception of the sentence, “The finding of probable cause may be based upon hearsay evidence in whole
or in part.” That language was included in the original promulgation of the rule'in 1972. Similar language was
added to Rule 41 in 1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee
explained that the language was included to make it clear that a finding of probable cause may be based upon
hearsay, noting that there had been some uncertainty in the federal system about the propriety of relying upon
hearsay at the preliminary examination. See Advisory Committee Note to Rule 5.1 (citing cases and commentary).
Federal law is now clear on that proposition. Thus, the Committee believed that the reference to hearsay was no
longer necessary. Further, the Committee believed that the matter was best addressed in Rule 1101 (d)(3) Federal
Rules of Evidence. That rule explicitly states that the Federal Rules of Evidence do not apply to “preliminary
examinations in criminal cases,...issuance of warrants for arrest, criminal summonses, and search warrants.” The
Advisory Committee. Note accompanying that rule recognizes that: “The nature of the proceedings makes
application of the formal rules of evidence inappropriate and impracticable.” The Committee did not 1ntend to make
any substantive changes in practlce by deleting the reference to hearsay evidence.

Rule 5.1(f), which deals with the‘dlscharge of a defendant, consists.of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed
information in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct the
reader to the applicable Judicial Conference regulations governing records. The Committee did not intend to make
any substantive changes in the way in which those records are currently made available.

Finally, although the rule speaks in ‘terms of initial appearances being conducted before a magistrate judge,
Rule 1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may
perform.

- REPORTER’S NOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for

- this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee

believes will result in significant changes in current practice. Rule 5.1 was one of those rules. Inrevising Rule 5.1,
the Committee decided to also propose a significant substantive change that would permit a United States
Magistrate Judge to grant a continuance for a preliminary hearing conducted under the rule even if the defendant
has not consented to sucha contmuance That version is presented in what has been referred to as the “substantive”
package.

Page -23-



II1. INDICTMENT AND INFORMATION | TITLE IIL THE GRAND JURY, THE
‘ o B INDICTMENT, AND THE
INFORMATION
Rule 6. The Grand Jury L : ; Rule 6 The Grand Jury

(a) Surnmoning Grandu Juries.

(1) Generally. The court shall order one or more grand
juries to be summoned at such time as the public interest
requires. The grand jury shall consist of not less than 16
nor more than 23 members. The court shall direct that a
sufficient number of legally qualified persons be
summoned to meet this requirement.

(2) Alternate Jurors. The court may direct that alternate
jurors may be designated at the time a grand jury is
selected. Alternate jurors in the order in which they were
designated may thereafter be impanelled as provided in

subdivision (g) of this rule. Alternate jurors shall be drawn.

in the same manner and shall have the same qualifications
as the regular jurors, and if impanelled shall be subject to
the same challenges, shall take the same oath and shall

have the same functions, powers, facilities and privileges as |

the regular jurors.

(a) Summomng a Grand Jury

(1)

In General When the public interest so .

- requires, the court must order that one or

, . ‘more grand juries be summoned. A grand

@

jury must have 16 to 23 members, and the
court must order that enough legally
qualified persons be summoned to meet this
requirement.

Alternate Jurors. When a grand jury is
selected, the court may also select alternate
jurors. Alternate jurors must have the same
qualifications and be selected in the same
manner as any other juror. Alternate jurors
replace jurors in the same sequence in which
the alternates were selected. An alternate
juror who replaces a juror is subject to the
same challenges, takes the same oath, and
has the same authority as the other jurors.

1

(b) Objections to Grand Jury and to Grand Jurors.

(1) Challenges. The attorney for the government or a
defendant who has been held to answer in the district court
may challenge the array of jurors on the ground that the
grand jury was not selected, drawn or summoned in

accordance with law, and may challenge an individual juror

on the ground that the juror is not legally qualified.
Challenges shall be made before the administration of the
oath to the jurors and shall be tried by the court.

(2) Motion to Dismiss. A motion to dismiss the indictment
may be based on objections to the array-or on the lack of
legal qualification of an individual juror, if not previously
determined upon challenge. It shall be made in the manner
prescribed in 28 U.S.C. § 1867(¢) and shall be granted
under the conditions prescribed in that statute. An
indictment shall not be dismissed on the ground that one or
more members of the grand jury were not legally qualified
if it appears from the record kept pursuant to subdivision
(c) of this rule that 12 or more jurors, after deducting the
number not legally qualified, concurred in finding the
indictment.

- (b) Objection to the Grand Jury or to a Grand
\AJuror

@

@

Challenges. Either the government or a
defendant may challenge the grand jury on
the ground that it was not lawfully drawn,
summoned; or selected, and may challenge
an individual juror on the ground that the
juror is not legally qualified.

Motion to Dismiss an Indictment. A party
may move to dismiss the indictment based on
an objection to the grand jury or on an
individual juror’s lack of legal qualification,
unless the court has previously ruled on the
same objection under Rule 6(b)(1). The
motion to dismiss is governed by 28 U.S.C.
§ 1867(¢e). The court must not dismiss the
indictment on the ground that a grand juror
was not legally qualified if the record shows
that at least 12 qualified jurors concurred in
the indictment.

]“
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(c¢) Foreperson and Deputy Foreperson. The court shall
appoint one of the jurors to be foreperson and another to be
deputy foréperson. The foreperson shall have power to
administer oaths and affirmations and shall sign all
indictments. The foreperson or another juror designated by
the foreperson shall keep record of the number of jurors
concurring in the finding of every indictment and shall file
the record with the clerk of the court, but the record shall
not be made public except on order of the court. During the
absence of the foreperson, the deputy foreperson shall act
as foreperson. -

(©)

Foreperson and Deputy Foreperson. The court
will appoint one juror as the foreperson and
another as the deputy foreperson. In the
foreperson’s absence, the deputy foreperson will
act as the foreperson. The foreperson may
administer oaths and affirmations and will sign all
indictments. The foreperson — or another juror
designated by the foreperson — will record the
number of jurors concurring in every indictment
and will file the record with the clerk, but the

record may not be made public unless the court so

orders.

(d) Who May Be Present.

(1) While Grand Jury is in Session. Attorneys for the
government, the witness under examination, interpreters
when needed and, for the purpose of taking the evidence, a
stenographer or operator of a recording device may be
present while the grand jury is in session.

(2) During Deliberations and Voting. No person other
than the jurors, and any interpreter necessary to assist a
juror who is hearing or speech impaired, may be present
while the grand jury is deliberating or voting.

(d) Who May Be Present.

(1) While the Grand Jury Is in Session. The
following persons may be present while the
grand jury is in session: attorneys for the
government, the witness being questioned,
interpreters when needed, and a court

reporter or an operator of a recording device.

(2) During Deliberations and Voting. No
person other than the jurors, and any
interpreter needed to assist a hearing-
impaired or speech-impaired juror, may be
present while the grand jury is deliberating
or voting.
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(e) Recording and Disclosure of Proceedings. "

(1) Recording of Proceedings. All proceedings, except
when the grand jury is deliberating or voting, shall be
recorded stenographically or.by an electronic recording
device. 'An unintentional failure of any recording to
reproduce all or any portion ofa proceedmg shall not affect
the validity of the prosecutron ‘The recording or reporter’s
notes or any. transcnpt prepared therefrom shall remain in
the custody or contfol of the’ dttorney for the ‘government |
unless otherwise ordered by the coirtin a partlcular case.

(2) General Rule of Secrecy. A grand jurorg,,\an
interpreter, a stenographer, an operator of a recording
device, a typist who transcribes recorded testimony, an
attorney for the govemment or any person to whom
disclosure is made under paragraph (3)(A)(11) of this
subd1v1s10n shall not drsclose matters occurring before the
grand jury, except as otherw1$e prov1ded for in these rules.
No obligation ¢ of secrecy may be 1mposed on any person
except in accordance with this riile. A knowmg violation of
Rule 6 may be pynrshed asa ‘ccnternpg of court.

(¢) Recording and Disclosing the Proceedings.

(O

Recording the Proceedings. Except while
the grand jury is deliberating or voting, all

- proceedings must be recorded by a court

- reporter or by a suitable recording device.

@)

But the validity of a prosecution is not
affected by the unintentional failure to make
a recording. Unless the court orders .

I

otherwise, an attorney for theigovernment |

will retain control of the recording, the - [
reporter’s notes, and any transcnpt prepared H

from those notes. '

Secrecy.

(A) No obligation of secrecy may be
imposed on any person except in
accordance with Rule 6(e)(2)(B).

Unless these rules provide otherwise,
the following persons must not
disclose a matter occurring before the

grand jury:

(B)

(i) a grand juror;

(i) an interpreter;

(ii1) a court reporter;

(iv) an operator of a recording device;

(v) aperson who transcribes recorded
testimony;

(vi) an attorney for the government; or

-(vii) a person to whom disclosure is

made under Rule 6(e)(3)(A)(ii) or

(ii).
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(3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury, other than its deliberations
and the vote of any grand juror, may be made to—

(1) an attorney for the government for use in the
performance of such attorney’s duty; and

(ii) such government personnel (including personnel of a
state or subdivision of a state) as are deemed necessary by
an attorney for the government to assist an attorney for the
government in the performance of such attorney’s duty to
enforce federal criminal law.

(B) Any person to:-whom matters are disclosed under
subparagraph (A)(ii) of this paragraph shall not utilize that
grand jury material for any purpose other than assisting the
attorney for the government in the performance of such
attorney’s duty to enforce federal criminal law. An attorney
for the government shall promptly provide the district
court, before which was impaneled the grand jury whose
material has been so disclosed, with the names of the
persons to whom such disclosure has been made, and shall
certify that the attorney has advised such persons of their
obligation of secrecy under this rule.

(3) Exceptions.

(A) Disclosure of a grand-jury matter —

(B)

other than the grand jury’s
deliberations or any grand juror’s vote
— may be made to:

(i) an attorney for the government for-
use in performing that attorney’s
duty; |

(i) any government personnel —
including those of a state or state
subdivision or of an Indian tribe
— that an attorney for the
government considers necessary
to assist in performing that -
attorney’s duty to enforce federal '
criminal law; or '

(iii) a person authorized by 18 U.S.C.
§ 3322.

A person to whom information is
disclosed under Rule 6(e)(3)(A)(i1)
may use that information only to assist
an attorney for the government in
performing that attorney’s duty to
enforce federal criminal law. An
attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all persons to whom a
disclosure has been made, and must
certify that the attorney has advised
those persons of their obligation of

‘Page-27-
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(C) Disclosure otherwise prohibited by this rule of matters
occurring before the grand jury may also be made—

(i) when so directed by a court preliminarily to or in
connection with'a judicial proceedmg,

(i) when permitted by a court at the request of the
defendant, upon a showmg that grounds may exist for a
motion to dismiss the 1nd1ctment because of matters
occurrihg before the grand Jury,

(iii) when the disclosure is made by an attorney for the
government to another federal grand jury; or

(iv) when perrmtted by a court at the request of an attorney

for the ‘govemment upon a. showmg that such matters may

b A1 |

the grand jury, t

at such time, and unHEr suth conditions as the court may
direct.

(i) preliminarily to or in connection

(C) An attorney for the government may
disclose any grand-jury matter to
another federal grand jury. - .

The court may authorize disclosure —
at a time, in a manner, and subject to
any other conditions that it directs — !
of a grand-jury matter: .- Co g

with a judicial proceeding; i

shows that a ground may exist to
dismiss the indictment because of .
a matter that occurred before the

grand jury;

at the request of a defendant who ﬂ

[
i
t

4..-"‘

at the request of the government 1f
it shows that the matter may
disclose a violation of state or |
Indian tribal criminal law, as long |
as the disclosure is to an !
appropriate state, state-
subdivision, or Indian tribal
official for the purpose of
enforcing that law; or i

at the request of the government if f
it shows that the matter may
disclose a violation of military .
criminal law under the Uniform
Code of Military Justice, as long
as the disclosure is to an
appropriate military official for
the purpose of enforcing that law. ‘

Page -28-

T
[

L

‘ ‘E;‘ o

S n

o

ES—

|

L g

S

£

T

)

£
L

7]

§m

LA

]

oo

|3
L9




1 ™

ey
3

-

S U T G

B s I

N I

e N e B o TG

¥

S—

S

o T e B e B o

~ direct. The court shall afford those persons a reasonable

(D) A petition for disclosure pursuant to subdivision
(e)(3)(C)(i) shall be filed in the district where the grand
jury convened. Unless the hearing is ex parte, which it may
be when the petitioner is the government, the petitioner
shall serve written notice of the petition upon (i) the
attorney for the government, (ii) the parties to the judicial
proceeding if disclosure is sought in connection with such a
proceeding, and (iii) such other persons as the court may

opportunity to appear and be heard. .

(E) A petition to disclose a grand-jury

matter under Rule 6(e)(3)(D)(i) must
be filed in the district where the grand
jury convened. Unless the hearing is ex
parte — as it may be when the
governifient is the petitioner — the
petitioner must serve the petition on,
and the court must afford a reasonable
opportunity to appear and be heard to:

(1) an attorney for the government;

(i1) the parties to the judicial
proceeding; and

(iii) any other person whom the court

| afford the aforementioned persons a reasonable opportunity

(E) If the judicial proceeding giving rise to the petition is
in a federal district court in another district, the court shall
transfer the matter to that court unless it can reasonably
obtain sufficient knowledge of the proceeding to determine
whether disclosure is proper. The court shall order
transmitted to the court to which the matter is transferred
the material sought to be disclosed, if feasible, and a
written evaluation of the need for continued grand jury
secrecy. The court to which the matter is transferred shall

to appear and be heard.

(F)

may designate.

If the petition to disclose arises out of a i
judicial proceeding in another district,
the petitioned court must transfer the
petition to the other court unless the
petitioned court can reasonably ‘
determine whether disclosure is proper. ,

If the petitioned court decides to il

transfer, it must send to the transferee
court the material sought to be
disclosed, if feasible, and a written
evaluation of the need for continued
grand-jury secrecy. The transferee
court must afford those persons
identified in Rule 6(e)(3)}(E) a
reasonable opportunity to appear and
be heard.

[ i
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(4) Sealed Indictments. The federal magistrate judge to
whom an indictment is returned may direct that the
indictment be kept secret until the defendant is in custody
or has been released pending trial. Thereupon the clerk
shall seal the indictment and no-person shall disclose the.

- return of the indictment except when necessary for the

issuance anq execution-of a warrant or summons. |

(5)- Closed Hearing. Subject to any right to an open
hearing in contempt proceedings, the court shall order a
hearing on matters affecting a grand jury proceeding to be
closed to the extent necessary to prevent disclosure of
matters occurring before a grand jury.

(6) Sealed Records. Records, orders and subpoenas \
relating to grand jury proceedings shall be kept under seafl
to the extent and for such time as is necessary to prevent
dlsc]osure of matters occumng before a grand jury.

“@

i)

©

)

Sealed Indictment. The magistrate judge to

“whom an indictment is returned may direct

that the indictment be kept secret until the
defendant is in custody or has been released

-pending trial. ‘The clerk must then seal the
-indictment, and no person may disclose the

indictment’s existence except as necessary to '

issue or execute a warraht or summons. ...

Closed Hearing. Subject to any right to an
open hearing in a contempt proceeding, the
court must close any hearing to the extent
necessary to prevent disclosure of a matter
occurring before a grand jury.

Sealed Records. Records, orders, and
subpoenas relating to grand-jury proceedings
must be kept under seal to the extent and as

long as necessary to prevent the unauthorized j;

disclosure of a matter occurring before a
grand jury.

Contempt. A knowing violation of Rule 6
may be punished as a contempt of court.

i
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(f) Indictment and Return. A grand jury may indict
only if at least 12 jurors concur. The grand
jury — or its foreperson or deputy foreperson —
must return the indictment to a magistrate judge in
open court. If a complaint or information is
pending against the defendant and 12 jurors do not
concur in the indictment, the foreperson must
promptly and in writing report the lack of
concurrence to the magistrate judge.

(f) Finding and Return of Indictment. A grand jury may
indict only upon the concurrence of 12 or more jurors. The
indictment shall be returned by the grand jury, or through
the foreperson or deputy foreperson on its behalf, to a
federal magistrate judge in open court. If a complaint or
information is pending against the defendant and 12
persons do not vote to indict, the foreperson shall so report
to a federal magistrate judge in writing as soon as possible.

(g) Discharge and Excuse. A grand jury shall serve until
discharged by the court, but no grand jury may serve more
than 18 months unless the court extends the service of the
grand jury for a period of six months or less upon a *
determination that such extension is in the public interest.
At any time for cause shown the court may excuse a juror
either temporarily or permanently, and in the latter event
the court may 1mpane1 another person m place of the juror
excused.

(g) Discharging the Grand J ury. A grand jury must
serve until the court discharges it, but it may serve
more than 18 months only if the court, having
determined that an extension is in the public
interest, extends the grand jury’s service. An
extension may be granted for no more than
6 months, except as otherwise provided by statute.

(h) Excusing a Juror. At any time, for good cause,
the court may excuse a juror either temporarily or
permanently, and if permanently, the court may
impanel an alternate juror in place of the excused
juror. ‘

(i) “Indian Tribe” Defined. “Indian tribe” means
an Indian tribe recognized by the Secretary of the
Interior on a list published in the Federal Register
under 25 U.S.C. § 479a-1.
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' COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

The first change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1) provides that “Challenges shall
be made before the administration of the oath to the jurors and shall be tried by the court.” That language has been
deleted from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings
have begun against a person, i.e., an indictment has been returned. The Committee believed that although the first
sentence reflects current practice of a defendant being able to challenge the composition or qualifications of the
grand jurors after the indictment is returned, the sécond sentence does not comport with modern practice. That is,
a defendant will normally not know the comfaosition of the grand jury or identity of the grand jurors before they
are administered their oath. “Thus, there is no opportunity to challenge them and have the court dec1de the issue
before the oath is given. , :

In Rule 6(d)(1) the term *‘court stenographer” has been changed to “court reporter Similar changes have
been made in' Rule 6(e)(1) and (2).
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Rule 6(e) continues to spell out the general rule of secrecy of grand-jury proceedings and the exceptions to
that general rule. The last sentence in current Rule 6(¢)(2), concerning contempt for violating Rule 6, now appears
in Rule 6(e)(7) No change in substance 1 is intended. : .

Rule 6(e)(3)(A)(n) includes a new provision recognizing the sovereignty of Indian Tribes and the possibility
that it would be necessary to disclose grand-jury information to appropriate tribal officials in order to enforce
federal law Slmllar language has been added to Rule 6(e)(3)(D)(111)

Rule 6(e)(3)(A)(111) is a new prov151on that recogmzes that d1sclosure may be made to a person under 18
U.S.C.§3322 (authonzmg dlsclosures toan attorney. for the government and banking regulators for enforcing civil ‘
forfeiture and civil banking laws). This reference was added to avoid the possibility of the amendments to Rule 6
supersedmg that partlcular statute :

Rule 6(e)(3)(C) con51sts of language located in current Rule 6(e)(3)(C)(111) The Committee believed that
this provision, which recognizes that prlor ‘court approval is not required for disclosure of a grand-jury matter to
another grand j jury, should be: treated asa separate subd1v151on in revised Rule 6(e)(3). No change n pract1ce is
1ntended f |

Rule 6(e)(3)(D)(iv) is a new provision that addresses dlsclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of enforcmg military criminal law under the Uniform Code of
Military Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985);
1984 Memorandum of Understanding Between Departﬂnent of Justice and the Department of Defense Relating to
the Investigation and Prosecution of Certain Crimes; Memorandum of Understanding Between the Departments
of Justice and Transportation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which
the Two Departments Have Concurrent Jurisdiction (Qctober 9, 1967).

In Rule 6(e)(3)(E)(ii), the Committee conmdered‘ whether to amend the language relating to “parties to the
judicial proceeding” and determined that in the context of the rule it is understood that the parties referred to are
the parties in the same judicial proceedmg 1dent1f1ed in Rule 6(e)(3)(D)(1)-

The Committee decided to leave in subdivision (eb the provision statmg that a "knowing violation of Rule 6"
may be punished by contempt notw1thstand1ng that, due to its apparent application to the entirety of the Rule, the
provision seemingly is misplaced in subdivision (€). Research shows that Congress added the provision in 1977
and that it was crafted solely to deal with violations of the secrecy prohibitions in subdivision (¢). See S. Rep. No.
95-354, p. 8 (1977). Supporting this narrow construction, the Committee found no reported decision involving an
application or attempted use of the conternpt sanction to a violation other than of the disclosure restrictions in
subdivision (). -On the other hand, the Supreme Court in dicta did indicate on one occasion its arguable
understanding that the contempt sanction would be available also for a violation of Rule 6(d) relating to who may
be present during the grand jury's deliberations. Bank of Nova Scotia v. Umted States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanct1on in Rule 6 is unsettled Because the provision
creates an offense, altering its scope may be beyond the authority bestowed by the Rules Enabling Act, 28 U.S.C.
§§ 2071 et seq: See28 U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right"). The
Committee decided to leave the contempt provision in its present location in subdivision (€), because breaking it
out into a separate subdivision could be construed to support the interpretation that the sanction may be applied to
a knowing violation of any of the Rule's provisions rather than just those in subdivision (e). Whether or not that
is a correct interpretation of the provision — a matter on which the Committee takes no position — must be
determined by case law, or resolved by Congress.

Page -32-




1

e

1

3

)

s TR s R o T e M

™

3

-

s I T e

Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h); Excuse.
The Committe¢ added the phrase in Rule 6(g) “except as otherwise provided by statute,” to recognize the provisions
of 18 U.S.C. § 3331 relating to special grand juries.

Rule 6(i) is a new provision defining the term “Indian Tribe,” a term used only in this rule.
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Rule 7. The Indictment and the Information

Rule 7. The Indictment and the Information

i

(a) Use of Indictment or Information. An offense which (@) When Used.
may be punished by death shall be prosecuted by .
indictment. An offense which may be punished by @ Felf[my : tAn ofﬁ?se (other :h;rg criminal
imprisonment for a term exceeding one year or at hard labor ?O:. etlnll1p )tr}}u.s - 0¢ prgs}?cgle- yan
shall be prosecuted by indictment or, if indictment is indictment 1t it 1s punishable:
waived; it may be prosecuted by information. Any other .
offense may be prosecuted by indictment or by information. (A) Dy death; or
An information may be filed without leave of court. . ,
‘ {B) by imprisonment for more than one
year.
(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1).
(b) Waiver of Indictment. An offense which may be Waiving Indictment. An offense punishable by
g

punished by imprisonment for a term exceeding one year or
at hard labor may be prosecuted by information if the
defendant, after having been advised of the nature of the
charge and of the rights of the defendant, waives in open
court prosecution by indictment.

imprisonment for more than one year may be
prosecuted by information if the defendant — in
open court and after being advised of the nature of
the charge and of the defendant’s rights — waives
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~ bill of particulars. A motion for a bill of particulars may be

made before arraignment or within ten days after
artaignment or at such later time as the court may permit. A

‘bill of particulars may be amended at any time subject to

such condmons as justice requires.

‘government to file a bill of particulars. The

(c) Nature and Contents. (c) Nature and Contents.

(1) In General. The indictment or the information shall be (1) 1In General. The indictment or information
a plain, concise and definite written statement of the must be a plain, concise, and definite written
essential facts constituting the offense charged. It shall be statement of the essential facts constituting
signed by the attorney for the government. It need not the offense charged and must be signed by
contain a formal commencement, a formal conclusion or an attorney for the government. It need not
any other matter not necessary to such statement. contain a formal introduction or conclusion.
Allegations made in one count may be incorporated by A count may incorporate by reference an.
reference in another count. It may be alleged in a single allegation made in another count. A count
count that the means by which the defendant committed the may allege that the means by which the
offense are unknown or that the defendant committed it by defendant committed the offense are
one or more specified means. The indictment or unknown or that the defendant committed it
information shall state for each countthe official or by one or more. spec1ﬁed means. For each
customary citation of the statute, rule, regulation or other count, the indictment or information must
provision of law which the defendant is alleged therein to give the official or customary citation of the ||
have violated. statute, rule, regulatmn or other provision of |

! ‘ law that the defendant 18 aIleged to have

(2) Criminal Forfeiture. No judgment of forfeiture may violated.
be entered in a criminal proceeding, unless the indictment or . \
the information provides notice that the defendant has an (2) Criminal Forfeiture. No judgment of
interest in property that is subject to forfeiture in forfeiture may be entered in a criminal
accordance with the applicable statute. proceeding unless the indictment or the

information provides notice that the

(3) Harmless Error. Error in the citation or its omission defendant has an interest in property that is
shall not be ground for dismissal of the indictment or subject to forfeiture in accordance with the
information or for reversal of a conviction if the error or applicable statute.
omission did not mislead the defendant to the defendant’s
prejudice. (3) Citation Error. Unless the defendant was

misled and thereby prejudiced, neither an
f error in a citation nor a citation’s omission is
a ground to dismiss the indictment or
information or to reverse a conviction. t
(d) Surplusage. The court on motion of the defendant (d) Surplusage. Upon the defendant’s motion, the
[| may strike surplusage from the indictment or information. . - court may strike surplusage from the indictment
: or information.

(e) Amendment of Information. The court may permit (e) Amending an Information. Unless an additional
an information to be amended at any time before verdict or or different offense is charged or a substantial
finding if no additional or different offense is charged and right of the defendant is prejudiced, the court may
if substantial rights of the defendant are not prejudiced. permit an information to be amended at any time

: : ‘before the verdict or finding.
(D) Bill of Particulars. The court may direct the filingofa | (f) Bill of Particulars. The court may direct the

defendant may move for a bill of particulars
before or within 10 days after arraignment or at a
later time if the court permits. The government
may amend a bill of particulars subject to such

- conditions as justice requires.
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COMMITTEE NOTE

The language of Rule 7' has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic.

The Commrttee has de]eted the references to “hard labor in the rule. This punishment is not found in current
federal statutes o ' :

The Commrttee added an exceptron for criminal contempt to the requirement in Rule 7(2)(1) that a
prosecutlon for felony must be initiated by indictment. This is consistent with case law, e.g., United States v.
Eichhorst, 544'F.2d 1383 (7th Cir. 1976), which has sustamed the use of the spec1al procedures for instituting
crlmmal conte pt‘” roceedmgs found in Rule 42. Whlle indictment is not a’ requrred method of bringing felony

1 jarges, however, it is a perm1ss1ble one. See United States V. Wzllzams 622 F. 2d 830 (5th Cir.
1980) No changell' :

in practlce 1s mtended

‘The'title otfRule 7(c)(3) has been amended. The Comm1ttee believed that potential confusion could arise with

the use of the terrn “harmless error ” Rule 52, which deals with the issues of harmless error and plain error, is

sufﬁcrent to:ad dress the topic. Potentially, the topic of‘ ' harmiess error could arise with regard to any of the other

rules and there. is insufficient need to highlight the term in Rule 7. Rule 7(c)(3), on the other hand, focuses
spec1ﬁcally onthe effect of an error in the citation of authorlty inthe 1nd1ctment That matenal remams but without

any reference to harmless erTor. | 1
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Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants
(a) Joinder of Offenses. Two or more offenses may be (a) Joinder of Offenses. The indictment or
charged in the same indictment or information in a separate information may charge a defendant in separate
count for each offense if the offenses charged, whether counts with 2 or more offenses if the offenses
felonies or misdemeanors or both, are of the same or similar charged — whether felonies or misdemeanors or
character or are based on the same act or transaction or on both — are of the same or similar character, or are
two or more acts or transactions connected together or based on the same act or transaction, or are
constituting parts of a common scheme or plan. connected with or constitute parts of a common
scheme or plan.
(b) Joinder of Defendants. Two or more defendants may (b) ._Io;ndert.of Defenc;lants. 2T};e mdlcgn; nt dor s if
be charged in the same indictment or information if they are iniormation may Charge 2 of more ¢etendants
-, . . they are alleged to have participated in the same
alleged to have participated in the same act or transaction or tor tr i o th ies of act
in the same series of acts or transactions constituting an :rc or t'fmsac ton, totflin ¢ sarfl;e Seres offac s ot
offense or offenses. Such defendants may be charged in one T;nsgcflorés, (ions ! blng}fl no de_n S¢ or oLienses.
or more counts together or separately and all of the ¢ delendants may be chiarged 1 one of more
defendants need not be charged in each count. counts together or separately. All defendants
need not be charged in each count.
COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or Summons on an L2
Information : ‘ Indictment or Information -

(a) Issuance. Upon the request of the attorney for (a) Issuance. The court must issue a warrant — or at L |
govemment the court shall issue a warrant for each E the government’s request, a summons — for each
defendant namedin an mforrnatmn supported by ashowing | = defendant named in an indictment or named i 1n an o
of probable cause under oath as is required by Rule 4(a), or ” mformatmn if one or more afﬁdawts ig
inan mdlctment Upon the request of the aftorney for the:, | accompanying the inf ¢ ation eStablish proljablé‘ |
government a summons 1nstead of a warrant shall issue. If R g’”‘
no request is made, ‘the Q Bt ther a warrant or ] , %L
a summons in its discrétion. More tha e‘ibvarrant or The court may issue more than one Warrant or 1.
‘summons'may issue for the: san‘r ‘defen ant“The:clerk shall summons for the same defendant. If a.defendant ;ﬁ :
deliver the warrant or summons to:the marshal or other ( falls to appear in response to a summons, the court |, Jﬂ J‘

person authonzed by law to € *ecute or serve it. Ifa , may, and upon request of an attorney for the }:‘;‘
defendant fails to \appear | m responsetto ‘the summons, a - government must, issue a warrant. The court must i e
wartant shall issue.: Whent 2 defendant : arrested witha 1Ssue the arrest warrant to an ofﬁcer authorized to ’;‘:jf ﬂ
warrant or given 2 Summons appears; initially beforea execute it or the summons to a person authorized f ™
magrstrate Judge,‘the magmstra judge shall proceedin to serve 1t S e

accordance ‘with'the apphcable subdlwsrons of Rule 5.

() Form. : o \;

(b) Form. . ! O
I
(1) Warrant. The form of the warrant shall be as provided (1) Warrant. The warrant must conform to Rule é |-
in Rule 4(c)(1) except that it shall be signed by the clerk, it 4(b)(1) except that it must be signed by the -
shall describe the offense charged in the indictment or clerk and must describe the offense charged \
information and it shall command that the defendant be in the indictment or information. g
arrested and brought before the nearest available magistrate . ‘ : -
judge. The amount of bail may be fixed by the court and (2) Summons. The summons must be in the )
endorsed on the warrant. same form as a warrant except that it must |
require the defendant to appear before the =
(2) Summons. The summons shall be in the same form as court at a stated time and place. ~
the warrant except that it shall summon the defendant to & (}
appear before a magistrate judge at a stated time and place. &
(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial D
Appearance. -
(1) Execution or Service. The warrant shall be executed
or the summons served as provided in Rule 4(d)(1), (2) and (1) Execution or Service. {“t
(3). A summons to a corporation shall be served by t«:’
delivering a copy to an officer or-to a managing or general | (A) The warrant must be executed or the
agent or to any other agent authorized by appointment or by summons served as provided in Rule ‘
law to receive service of process and, if the agent is one 4(c)(1), (2), and (3). E
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the corporation’s last (B) The officer executing the warrant must '
known address within the district or at its principal place of | proceed in accordance with Rule ( L)
business elsewhere in the United States. The officer | 5@)(1). -
executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available E)
federal magistrate judge or, in the event that a federal -
magistrate judge is not reasonably available, before a state ~
or local judicial ofﬁcer authorized by 18 U.S.C. § 3041. E’\)
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(2) Return. The officer executing a warrant shall make
return thereof to the magistrate judge or other officer
before whom the defendant is brought. At the request of the

.attorney for the government any unexecuted warrant shall

be returned and cancelled. On or before the return day the
person to whom a summons was delivered for service shall
make return thereof. At the request of the attorney for the
government made at any time while the indictment or
information is pending, a warrant returned unexecuted and
not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the clerk to the
marshal or other authorized person for execution or service.

(2) Return. A warrant or summons must be
returned in accordance with Rule 4(c)(4).

(3) Initial Appearance. When an arrested or
summoned defendant first appears before the
court, the judge must proceed under Rule 5.

[(d) Remand to United States Magistrate for Ttial of
Minor Offenses] (Abrogated Apr. 28, 1982, eff. Aug. 1,
1982).

COMMITTEE NOTE

Yy O3 oy 7y Oy Uy 0y O

The language of Rule 9 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or
summons. Thus, rather than simply repeating material that is already located in Rule 4, the Committee determmed
that where appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(2) has been amended to permit a judge discretion whether to issue an arrest warrant when a defendant
fails to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to
appear, the judge must issue a warrant. Under the amended version, if the defendant fails to appear and the
government requests that a warrarit be issued, the judge must issue one. In the absence of such a request, the judge
has the discretion whether to do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language
permitting the court to set the amount of bail on the warrant. The Committee believes that this language is
inconsistent with the 1984 Bail Reform Act. ' See United States v. Thomas, 992 F. Supp. 782 (D.V.I. 1998) (bail
amount endorsed on warrant that has not been determined in  proceedings conducted under Bail Reform Act has no
bearing on decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1), conceming service of a summons on an organization, has been moved
to Rule 4.
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IV. ARRAIGNMENT, AND PREPARATION
FOR TRIAL

TITLE IV. ARRAIGNMENT AND
PREPARATION FOR TRIAL

Rule 10. Arralgnment

Rule 10. Arraxgnment

Arralgnmcnt shall be conducted in open court.and
shall consist of reading the indictment or information to the
defendant or stating to the defendant the substance of the:
charge and calling on the defendant to plead thereto. The
defendant shall be given a copy of the indictment or ‘
information before being called upon to plead.

An arralgnment must be conducted in open court and
must consist of: ‘

(@ ensuring that the defendant has a copy of the
indictment or information;

(b) reading the indictment or information to the
defendarit or stating to the defendant the substance }
of the charge; and then /

(¢) asking the defendant to plead to the indictment or
information.
COMMITTEE NOTE

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only.

REPORTER’S NOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 10 was one of those rules. Another version of
Rule 10, which includes several significant changes, was published simultaneously in a separate pamphlet That
version includes a proposed amendment that would permit a defendant to waive altogether an appearance at the
arraignment and another amendment that would permit use of video teleconferencing for arraignments.
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Rule 11. Pleas

Rule 11. Pleas

|l or nolo contendere. If a defendant refuses to plead, or if a

ll appear, the court shall enter a plea of not guilty.

(a) Alternatives.
(1) In General. A defendant may plead guilty, not guilty,

defendant organization, as defined in 18 U.S.C. § 18, fails to

(2) Conditional Pleas. With the approval of the court and
the consent of the government, a defendant may entera
conditional plea of guilty or nolo contendere, reserving in
writing the right, on appeal from the judgment, to review of
the adverse determmatlon of any specified pretrial motion.
A defendant who prevails on appeal shall be allowed to
withdraw the plea.

(a) Entering a Plea.

4y

@

In General. A defendant may plead not

guilty, guilty, or (with the court’s consent)

nolo contendere.

Conditional Plea. With the consent of the
court and the government, a defendant may |
enter a conditional plea of guilty or nolo
contendere, reserving in writing the right to
have an appellate court review an adverse
determination of a specified pretrial motion.

A defendant who prevails on appeal may then ‘

w1thdraw the plea.

| '

shall be accepted by the court only after due consideration of
'the views of the parties and the interest of the public in the

{b) Nolo Coiltendere. A defendant may plead nolo
contendere only with the consent of the court. Such a plea

effective administration of justice.

&)

@

Nolo Contendere Plea. Before accepting a
plea of nolo contendere, the court must
consider the' parties’ views and the public
interest in the effective administration of
justice. ‘

Failure to Enter a Plea. If a defendant
refuses to enter a plea or if a defendant
organization fails to appear, the court must
enter a plea of not guilty.
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(c) Advice to Defendant. Before accepting a plea of guilty
or nolo contendere, the court must address the defendant
personally in open court and inform the defendant of, and
determine that the defendant understands, the following:
(1) the nature of the charge to which the plea is offered, the
mandatory minimum penalty prov1ded by law, if any, and
 the maximim possible penalty prowded by law, mcludmg
the effect of any special parole or supervised release term,
the fact that the court is requlred to-consider any applicable

sentencing gu1delmes ‘but may depart from those guidelines

under some cm:umstant:es ‘and, when' apphcable that the
court may also order the defendant to make restitution to
any victim oftthe offense; ‘and | ‘
¢) if the defe 1t 18 fiot represented by an attorney, that
the d'” fendan has the right to be represented by an attorney
at'every stagé.of' the proceedmg, and, if necessary, one will
be appointed to represent the defendant and i
(3) that the defendant has the ‘nght to. plead not guilty or to
‘ g y been made, the right to
be trled by a Jury‘ and at that trial, the rlght to the assistance
of counsel, ‘the rrght to confront and eross—examlne adverse
witnesses, and the r1ght agalnst compelled self- l
incrimination; and ‘

(4) that }f a; plea of guilty or nolo contendere is accepted by
the court there wﬂl not be a further trial of any kind, so that
by pleadmgl gu1lty or nolo contendere the defendant waives
the rlght to:a trial; and

3) 1f the court'intends to questlon the defendant under
oath, on the record, and in the presence of counsel about the
offense to which the defendant has pleaded, that the
defendant’s answers may later be used against the defendant
in a prosecution for perjury or false statement; and

(b) Considering and Accepting a Guilty or Nolo
Contendere Plea.

(1) Advising and Questioning the Defendant..
Before the court accepts a plea of guilty or
nolo contendere, the defendant may be placed |

“under oath, and the court must address the' +
defendant personally in open court. Durlng
this address, the court must inform the -
defendant of, and determine that the
defendant understands, the ‘following: i

(A) the government’s nght ma prosecut1on i
for perjury or false statement, to use l[
against the defendant any statement that;,
the defendant gives under oath; - lﬁ

. « ' |

. ' ,w

Y
(B) the right to plead not guilty, or having lﬁ‘

already so pleaded, to per51st in. that »{

plea; ; i

]

(C) theright to a jury trial;

(D) the right to be represented by counsel
‘ — and if necessary have the court 4

appoint counsel — at trial and at every i‘:

other stage of the proceeding;

(E) the right at trial to confront and cross-
examine adverse witnesses, to be
protected from compelled self- .
incrimination, to testify and present
evidence, and to compel the attendance
of witnesscs;

(F) the defendant’s waiver of these trial
rights if the court accepts a plea of
guilty or nolo contendere;

(G) the nature of each charge to which the
defendant is pleading;
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(6) the terms of any provision in a plea agreement waiving
the right to appeal or to collaterally attack the sentence.

(H) any maximum possible penalty,
including imprisonment, fine, and term
of supervised release;

() any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court’s authority to order restitution;

(L) the court’s obligation to impose a
special assessment;

| (M) the court’s obligation to apply the

Sentencing Guidelines, and the court’s |
discretion to depart from those )
guidelines under some circumstances;
and

(N) the terms of any plea-agreement ‘
provision waiving the right to appeal or|
to collaterally attack the sentence. !

(d) Insuring That the Plea is Voluntary. The court shall
not accept a plea of guilty or nolo contendere without first,
by addressing the defendant personally in open court,
determining that the plea is voluntary and not the result of

force or threats or of promises apart from a plea agreement.
‘| The court shall also inquire as to whether the defendant’s

willingness to plead guilty or nolo contendere results from
prior discussions between the attorney for the government
and the defendant or the defendant’s attorney.

(2) Ensuring That a Plea Is Voluntary. Before |

'
|
i
]

accepting a plea of guilty or nolo contendere, |
the court must address the defendant |
personally in open court and determine that
the plea is voluntary and did not result from |
force, threats, or promises (other than
promises in a plea agreement).

i

(3) Determining the Factual Basis for a Plea.

Before entering judgment on a guilty plea, thej
court must determine that there is a factual
basis for the plea.

Page -43-




(e) Plea Agreement Procedure.

(1) In General. The attorney for the government and the
attomey for the defendant — or the defendant when acting
pro se — may agree that, upon the defendant’s entering a
plea of guilty or nolo contendere to a charged offense, or to
a lesser or related offense, the attorney for the govemment
will:

(A) move to dismiss other charges; or
- (B) recommend, or agree not to oppose the
defendant s request for a particular sentence or
sentencing range, or that a particular provision of the
Sentencing Guidelines, or policy statement, or
sentencing factor is or is not applicable to the case. |
Any such recommendation or request is not bmdlng
on the court; or'. ' a
(C) agree that a specific sentence or sentencmg
range is the appropriate disposition of the case, or that
a particular provision of the Sentencing Guldelmes ; or
policy statement, or sentencing factor is or is not 1
applicable to.the case. Such a plea agreement is ‘
binding on the court once it is accepted by the court.
Theé.court shall not part1c1pate in any dlSCUSSl(M]S
between the partles concermng any such plea {
agreernent o n

Plea Agreement Procedure.

(1) In General. An attorney for the government

and the defendant’s attorney, or the defendant

- when proceeding pro se, may discuss and

reach a plea agreement. The court must not
participate in these discussions. If the
defendant pleads guilty or nolo contendere to ,
either a charged offense or a lesser or related ‘ '
offense, the plea agreement may specify that y

an attorney for the government will: L
(A) not bring, or w111 move to dismiss, other
charges; i

v
y
I

(B) recommend, or agree not to oppose the }1;
defendant’s request, that a particular m
sentence or sentencing range is \‘1
appropriate or that a particular i
provision of the Sentencing Guidelines, ‘I{
or policy statement, or sentencing factonk
does or does not apply (such a “
recommendation or request doesnot h[

bind the court); or : :;j
B ?“

i

(C) agree that a specific sentence or ¥
sentencing range is the appropriate l
disposition of the case, or that a
‘particular provision of the Sentencing
Guidelines, or policy statement, or ‘
sentencing factor does or does not apply‘}“

" (such a recommendation or request |
binds the court once the court accepts '
the plea agreement).

(2) Notice of Such Agreement. If a plea agreement has
been reached by the parties, the court shall, on the record
require the disclosure of the agreement in open court or,
upon a showing of good cause, in camera, at the time the
plea is offered. If the agreement is of the type specified in
subdivision (e)(1)(A) or (C), the court may accept or reject
the agreement, or may defer its decision as to the acceptance
or rejection until there has been an opportunity to consider
the presentence report. If the agreement is of the type ‘
specified in subdivision (e)(1)(B), the court shall advise the
defendant that if the court does not accept the: .
recommendation or request the defendant nevertheless has
no right to withdraw the plea. \

?
(2) Disclosing a Plea Agreement. The parties |

must disclose the plea agreement in open :1
court when the plea is offered, unless the
court for good cause allows the parties to
disclose the plea agreement in camera.
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(3) Acceptance of a Plea Agreement. If the court accepts
the plea agreement, the court shall inform the defendant that
it will embody in the judgment and sentence the disposition
provided for in the plea agreement.

(3) Judicial Consideration of a Plea Agreement.

@

(A) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(A)
or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the
presentence report. |

(B) To the extent the plea agreement is of
the type specified in Rule 11(c)(1)(B),
the court must advise the defendant that
the defendant has no right to withdraw
the plea if the court does not follow the
recommendation or request.

Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform the
defendant that to the extent the plea
agreement is of the type specified in Rule ‘
11(c)(1)}(A) or (C), the agreed disposition w1111

be included in the judgment. |

| (4) Rejection of a Plea Agreement. If the court rejects the

| defendant the opportunity to then withdraw the plea, and
| advise the defendant that if the defendant persists in a guilty

| may be less favorable to the defendant than that

plea agreement, the court shall, on the record, inform the
parties of this fact, advise the defendant personally in open
court or, on a showing of good cause, in camera, that the
court is not bound by the plea agreement, afford the

plea or plea of nolo contendere the disposition of the case

contemplated by the plea agreement.

)

Rejecting a Plea Agreement. If the court
rejects a plea agreement containing provisions;
of the type specified in Rule 11(c)(1)(A) or
(C), the court must do the following on the
record and in open court (or, for good cause, ‘
in camera): i

(A) inform the parties that the court reJects !
the plea agreement;

(B) advise the defendant personally that thefi
court is not required to follow the plea
agreement and give the defendant an
opportunity to withdraw the plea; and

(C) advise the defendant personally that if -
the plea is not withdrawn, the court may
dispose of the case less favorably
toward the defendant than the plea

;u

agreement contemplated.
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(5) Time of Plea Agreement Procedure. Except for good | (d)
cause shown, notification to the court of the existence of a
plea agreement shall be given at the arraignment or at such
other time, prior to trial, as may be fixed by the court.

;‘ (©

Withdrawing a Guilty or Nolo Contendere Plea.

A defendant may withdraw a plea of guilty or nolo .

contendere:

(1) before the court accepts the plea, for any
T€ason or no reason; or

(2) after the court accepts the plea, but before it
imposes sentence if:

(A) the court rejects a plea agreement under,

Rule 11(c)(5); or

(B) the defendant can show a fair and just

reason for requesting the withdrawal.

Finality of a Guilty or Nolo Contendere Plea.
After the court imposes sentence, the defendant

' may not withdraw a plea of guilty or nolo |
contendere; and the plea may be set aside only on |

direct appeal or collateral attack.

(6) Inadmissibility of Pleas, Plea Discussions, and ' (3]
Related Statements. Except as otherwise provided in this
|| paragraph, evidence of the following is not, in any civil or
I | criminal proceeding, admissible against the defendant who
made the plea or was a participant in the plea discussions:

(A) a plea of guilty which was later withdrawn;
(B) a plea of nolo contendére;

(C) any statement made in the course of any
-proceedings under this rule regarding either of the |
r' foregoing pleas; or : ‘

I . L.
1 (D) any statement made in the course of plea

i discussions with an attorney for the government which
; domnot result in a plea of guilty or which result in a
‘plea of guilty later withdrawn.

|| However, such a statement is admissible (i) in any
‘ proceeding wherein another statement made in the course of
the same plea or plea discussions has been introduced and
the statement ought in fairness be considered
| contemporaneously with it, or (ii) in a criminal proceeding
|| for perjury or false statemerit if the statement was made by
|l the defendant under oath, on the record, and in the presence
i of counsel. :

Admissibility or Inadmissibility of a Plea, Plea

Discussions, and Related Statements. The
admissibility or inadmissibility of a plea, a plea
discussion, and any related statement is governed
by Federal Rule of Evidence 410.
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(f) Determining Accuracy of Plea. Notwithstanding the.
acceptance of a plea of guilty, the court should not enter a
judgment upon such plea without making such inquiry as
shall satisfy it that there is a factual basis for the plea.

(2) Record of Proceedings. A verbatim record of the (2) Recording the Proceedings. The proceedings
proceedings at which the defendant enters a plea shall be- during which the defendant enters a plea must be
made and, if there is a plea of guilty or nolo contendere, the recorded by a court reporter or by a suitable
record shall include, without limitation, the court’s advice to recording device. If there is a guilty plea or a nolo
the defendant, the inquiry into the voluntariness of the plea contendere plea, the record must include the
including any plea agreement, and the inquiry into the inquiries and advice to the defendant required
accuracy of a guilty plea. under Rule 11(b) and (c).

(h) Harmless Error. Any variance from the procedures (h) Harmless Error. A variance fromthe
required by this rule which does not affect substantial rights requirements of this rule is harmless error if it does
shall be disregarded. not affect substantial rights.

COMMITTEE NOTE

The language of Rule 11 has been amended and reorganized as part of the general restyling of the Criminal
Rules to make them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

Amended Rule 11(b)(1) requires the court to apprise the defendant ofhis or her rights before accepting a plea
of guilty or nolo contendere. The Committee determined to expand upon the incomplete listing in the current rule
of the elements of the “maximum possible penalty” and any “mandatory minimum” penalty to include advice as
to the maximum or minimum term of imprisonment, forfeiture, fine, and special assessment, in addition to the two
types of maximum and minimum penalties presently enumerated: restitution and supervised release. The outmoded
reference to a term of “special parole” has been eliminated.

Amended Rule 11(b)(2), formerly Rule 11(d), covers the issue of determining that the plea is voluntary, and
not the result of force, threats, or promises (other than those in a plea agreement). The reference to an inquiry in
current Rule 11(d) whether the plea has resulted from plea discussions with the government has been deleted. That
reference, which was often a source of confusion to defendants who were clearly pleading guilty as part of a plea
agreement with the government, was considered unnecessary.

Rule 11(c)(1)(A) includes a change, which recognizes a common type of plea agreement — that the
government will “not bring” other charges. ‘

The Committee considered whether to address the practice in some courts of using judges to facilitate plea
agreements. The current rule states that “the court shall not participate in any discussions between the parties
concerning such plea agreement.” Some courts apparently believe that that language acts as a limitation only upon

the judge taking the defendant’s plea and thus permits other judges to serve as facilitators for reaching a plea

agreement between the government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (9th
Cir. 1993) (noting practice and concluding that pre51dmg judge had not participated in a plea agreement that had
resulted from discussions involving another judge). The Committee decided to leave the Rule as it is with the
understanding that doing so was in no way intended either to approve or disapprove the existing law interpreting
that provision.

- Amended Rules 11(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea

- agreement. The amendments are not intended to make any change in practice. The topics are discussed separately

Page -47-




because in the past there has been some question about the possible interplay between the court’s consideration of
the guilty plea in conjunction with a plea agreement and sentencing and the ability of the defendant to withdraw
aplea. See United States v. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted
or rejected as a single unit; “guilty pleas can be accepted while plea agreements are deferred, and the acceptance

of the two can be separated in time.”). Similarly, the Committee decided to more clearly spell out in Rule 1 l(d) ‘

and 11(e) the. abrlrty of the defendant to withdraw a plea See United States v. Hyde, supra.

Amended Rule 1 l(e) is.a new provision, taken from current Rule 32(e) thataddresses the f inality of a gullty
or nolo contendere plea after the court: 1mposes sentence. The provrslon makes it clear that it is not possible for a
defendant to w1thdraw a plea after sentence is 1mposed : ’

The reference to a motlon under 28U.S.C. § 2255” hasbeen changed tothe broader term “collateral attack”
to recognize that in some instances a court may grant collateral relief under provisions other than § 2255. See
United States v. Jeffers, 234 F.3d 277 (5th Cir. 2000) (petltlon under § 2241 may be appropnate where remedy
under § 2255 is 1neffect1ve or inadequate). L

Currently, Rule 1 1(e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to
the courtthataplea agreement exists. That provision has been deleted. First, the Committee believed that although
the provision was originally drafted to assist judges, under current practice few counsel would risk the
consequences in the ordinary case of not informing the court that an agreement exists. Secondly, the Committee
was concerned that there might be rare cases where the parties might agree that informing the court of the existence
of an agreement might endanger a defendant or compromisean on-going investigation in a related case. In the end,
the Committee believed that, on balance, it would be preferable to remove the provision and reduce the risk of
pretrial disclosure.

Finally, revised Rule 11(f), which addresses the issue of admissibility or inadmissibility of pleas and
statements made during the plea inquiry, cross references Federal Rule of Evidence 410.
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Rule 12. Pleadings and Motions Before :Trial; Defenses,
and Objections.

Rule 12. Pleadings and Pretrial Motions

(a) Pleadings and Motions. Pleadings in criminal
proceedings shall be the indictment and the information, and
the pleas of not guilty, guilty and nolo contendere. All other
pleas, and demurrers and motions to quash are abolished,
and defenses and objections raised before trial which

I heretofore could have been raised by one or more of them

shall be raised only by motion to dismiss or to grant

(@

Pleadings.

The pleadings in a criminal

proceeding are the indictment, the information, and
the pleas of not guilty, guilty, and nolo contendere.

1

L appropriate relief, as provided in these rules.

(b) Prefrlal Mbtions Any defense, objeétion or request
which is capable of determination without the trial of the

‘general i issue may be raised before trial by motion. Motions

may be written ot oral at the' dlscretlon of the judge. The

‘ followmg must be‘ raised pnor to tr1a1

(1) Defenses and objections based on defects in the

institution of the prosecution; or

(2) Defenses and objections based on defects in the
indictment or information (other than that it fails to show"
jurisdiction in the court or to charge an offense which
objections shall be noticed by the court at any time during
the pendency of the proceedmgs), or

(3) Motions to suppress evidence; or
(4) Requests for discovery under Rule 16; or

(5) Requests for a severance of charges or defendants under
‘Rule 14.

)

Pretrial Motions.

(1) In General. Rule 47 applies to a pretrial
motion.

(2) Motions That May Be Made Before Trial. A
party may raise by pretrial motion any
defense, objection, or request that the court
can determine without a trial of the general

&)

issue.

Motions That Must Be Made Before Trial.
The following must be raised before trial:

(A)

- (B)

©
D)

(E)

-a motion alleging a defect in instituting

the prosecution;

a motion alleging a defect in the
indictment or information — but at any
time while the case is pending, the court
may hear a claim that the indictment or
information fails to invoke the court’s
jurisdiction or to state an offense;

a motion to suppress evidence;

a Rule 14 motion to sever charges or
defendants; and

a Rule 16 motion for discovery.

|

Page -49-



(4) Notice of the Government’s Intent to Use
Evidence.

(A) At the Government’s Discretion. At
the arraignment or as soon afterward as
practicable, the government may notify
the defendant of its intent to use
specified evidence at trial in order to
afford the defendant an opportunity to
object before trial under Rule
12(b)(3)(C). :

(B) Atthe ‘Déj“endaht s Request. Atthe
H arraugnment or as soon afterward as
R L practmable the defendant may, in order ; :
ll\ to have an opportunlty to move to
i suppres vidence under Rule

| 12(b)(3)(C), request notice of the
| , government s intent to use (in its

ev1dence-1n—ch1ef at trial) any evidence [
that the defendant may be entitled to
discover under Rule 16.

(¢) Motion Date. Unless otherwise provided by local rule, (c) Motion Deadlme The court may, at the
the court may, at the time of the arraignment or as soon | arraignment or asi soon afterward as practicable, set!
4 || thereafter as practicable, set a time for the making of pretrial a deadline for the parties to make pretrial motions “
il {| motions or requests and, if required, a later date of hearing. and may also schedule a motion hearing.

(I (d) Notice by the Government of the Intention to Use o |
E Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable, the
government may give notice to the defendant of its intention i
to use specified evidence at trial in order to afford the ‘
defendant an opportunity to raise objections to such
evidence prior to trial under subdivision (b)(3) of this rule.

(2) At the Request of the Defendant. At the arraignment
or as soon thereafter as is practicable the defendant may, in
order to afford an opportunity to move to suppress evidence
under subdivision (b)(3) of this rule, request notice of the
government’s intention to use (in its evidence in chief at’
trial) any evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant 11m1tat10ns
prescrlbed in Rule 16.
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(e) Ruling on Motion. A motion made before trial shallbe | (d) Ruling on a Motion. The court must decide every
determined before trial unless the court, for good cause, pretrial motion before trial unless it finds good
orders that it be deferred for determination at the trial of the cause to defer a ruling. The court must not defer
general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will
shall be deferred if a party’s right to appeal is adversely adversely affect a party’s right to appeal. When
affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,
motion, the court shall state its essential ﬁndlngs on the the court must state its essential findings on the
record. record.

(f) Effect of Failure To Raise Defenses or Objections. | (¢)  Waiver of a Defense, Objection, or Request. A

Failure by a party to raise defenses or objections or to make party waives any Rule12(b)(3) defense, objection,
| requests which must be made prior to trial, at the time set by or request not raised by the deadline the court sets

‘the court pursuant to subdivision (c), or prior to any under Rule 12(c) or by any extension the court

extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant

thereof, but the court for cause shown may grant relief from relief from the waiver.

the waiver.

(g) Records. A verbatim record shall be made of all (®  Recording the Proceedings. All proceedings at a
proceedings at the hearing, including such findings of fact motion hearing, including any findings of fact and
and conclusions of law as are made orally. conclusions of law made orally by the court, must

be recorded by a court reporter or a suitable
recording device.

(h) Effect of Determination. If the court grants a motion (g0 Defendant’s Continued Custody or Release
based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss

{| the indictment or information, it may also order that the based on a defect in instituting the prosecution, in
defendant be continued in custody or that bail be continued the indictment, or in the information, it may order
for a specified time pending the filing of a new indictment or the defendant to be released or detained under 18
information. Nothing in this rule shall be deemed to affect U.S.C. § 3142 for a specified time until a new
the provisions of any Act of Congress relating to periods of indictment or information is filed. This rule does
limitations. not affect any federal statutory period of

' limitations.

(i) Production of Statements at Suppression Hearing. (h) Producing Statements at a Suppression
Rule 26.2 applies at a hearing on a motion to suppress Hearing. Rule 26.2 applies at a suppression
evidence under subdivision (b)(3) of this rule. For purposes hearing under Rule 12(b)(3)(C). At a suppression
of this subdivision, a law enforcement officer is deemed a hearing, a law enforcement officer is considered a
government witness. government witness.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only, except as noted below.

The last sentence of current Rule 12(a), referring to the elimination of “all other pleas, and demurrers and

motions to quash™ has been deleted as unnecessary.

‘Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule
12, including form and content. The new provision also more clearly delineates those motions that musz be filed
. pretrial and those that may be filed pretrial. No change in practice is intended.
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Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision,
which addresses the government's requirement to disclose discoverable information for the purpose of facilitating
timely defense objections and motions, was more appropnately a55001ated with the pretnal motions specified in
Rule 12(b)(3).

Rule 12(c) 1ncludes a non-stylistic change. The reference to the “local rule” exception has been deleted to

make it clear that Judges should be encouraged to set deadlines, for motions. The Committee beheved that domg ‘

so promotes more efficient case management, especially when there is a heavy docket of pending cases. Although
the rule perm1ts some discretion in setting'a date for motion hearlngs :the Committee beheved that doing so at an
early pomt in, the proceedmgs would also promote _]lldlClal economy

Movmg the ]anguagc In, current Rule 12(d) caused the reletterlng of the subdivisions followmg Rule 12(c)

Although amended Rule 12(e) isa rev1$ed version of current Rule 12(f) the Comnuttee intends to make no
change in the current law, regardmg waivers of motlons or defenses. »
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Rule 12.1. Notice of Alibi Rule 12.1. Notice of an Alibi Defense

(a) Notice by Defendant. Upon written demand of the (a) Government’s Request for Notice and
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attorney for the government stating the time, date, and place
at which the alleged offense was committed, the defendant
shall serve within ten days, or at such different time as the
court may direct, upon the attorney for the government a
written notice of the defendant’s intention to offer a defense

|| of alibi. Such notice by the defendant shall state the specific

|l place or places at which the defendant claims to have been at
the time of the alleged offense and the names and addresses
of the witnesses upon whom the defendant intends to rely to

|| establish such alibi. E

Defendant’s Response.

(1) Government’s Request. The attorney for the

government may request in writing that the
defendant notify an attorney for the
government of any intended alibi defense.
The request must state the time, date, and
place of the alleged offense.

(2) Defendant’s Responsé. Within 10 days after

- the request, or at some other time the court

sets, the defendant must serve written notice
on an attorney for the government of any
intended alibi defense. The defendant’s
notice must state:

(A) each specific place where the defendant
claims to have been at the time of the
alleged offense; and

(B) the name, address, and telephone
number of each alibi witness on whom
the defendant intends to rely.

(b) Disclosure of Information and Witness. Within ten
days thereafter, but in no event less than ten days before
trial, unless the court otherwise directs, the attorney for the
government shall serve upon the defendant or the
Jl'deféendant’s attorney a written notice stating the names and
addresses of the witnesses upon whom the government
intends to rely to establish the defendant’s presence at the
scene of the alleged offense and any other witnesses to be
relied upon to rebut testimony of any of the defendant’s alibi
witnesses.

I

(b)

Disclosing Government Witnesses.

)

@

Disclosure. If the defendant serves a Rule
12.1(a)(2) notice, an attorney for the
government must disclose in writing to the
defendant or the defendant’s attorney:

(A) the name, address, and telephone
number of each witness the government
intends to rely on to establish the
defendant’s presence at the scene of the
alleged offense; and

(B) each government rebuttal witness to the

defendant’s alibi defense.

Time to Disclose. Unless the court directs
otherwise, an attorney for the government

‘must give its Rule 12.1(b)(1) disclosure

within 10 days after the defendant serves
notice of an intended alibi defense under Rule
12.1(a)(2), but no later than 10 days before
trial.
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are intended to be stylistic only, except as noted belovif.

Current Rules12.1(d) and 12.1(e) have been switched in the amended rule to improve the organization of the

l

rule. J

|
Finally, the amended rule includes a new requirﬁ:ment that in providing the names and addresses of alibi and
any rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1(a)(2),
Rule 12.1(b)(1), and Rule 12.1(c).: The Committeebelieved that requiring such information would facilitate

- locating and interviewing those witnesses. !

1
i

|
The language of Rule 12.1 has been amended asﬁ part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

* Page -54-

(¢) Continuing Duty to Disclose. If prior to or during trial, [ (c)  Continuing Duty to Disclose. Both an attorney
a party learns of an additional witness whose identity, if ‘ for the government and the defendant must
known, should have been included in the information promptly disclose in writing to the other party the
furnished under subdivision (a) or (b), the party shall name, address, and telephone number of each
promptly notify the other party or the other party’s attorney additional witness if: ‘
of the existence and identity of such additional witness. 'ﬂ ‘ | -
o B (1) the disclosing party learns of the witness
before or during trial; and’ "
(2) the witness should have been disclosed under
Rule 12.‘1(a’) or (b) ifJithe disélos‘ing_party had‘iv‘
known of the witness earlier. |
(d) Failure to Comply. Upon failure of either party to (d) Exceptions. For good cause, the court may grant [:
comply with the requirements of this rule, the court may . an exception to any requirement of Rule 12.1(a)- 1
exclude the testimony of any undisclosed witness offered by (c). |
such party as to the defendant’s absence from or presence;at, 1
the scene of the alleged offense. This rule shall not limit the :‘
right of the defendant to testify. : b
| (e) Exceptions. For good cause shown, the court may grant | (¢€) Failure to Comply. If a party fails to comply withi ]
|l an exception to any of the requirements of subdivisions (a this rule, the court may exclude the testimony of ||
through (d) of this rule. | any undisclosed witness regarding the defendant’s ;|
‘ ' " alibi. This rule does not limit the defendant’s right ||
to testify. ’ ! l
(f) Inadmissibility of Withdrawn Alibi. Evidence of an (f) Inadmissibility of Withdrawn Intent. Evidence |
|l intention to rely upon an alibi defense, later withdrawn, or of of an intent to rely on an alibi defense, later i
]| statements made in connections with such intention, is not, withdrawn, or of a statement made in connection ’
| in any civil or criminal proceeding, admissible against the with that intent, is not, in any civil or criminal "
person who gave notice of the intention. proceeding, admissible against the person who |
I 5; gave notice of the intent. i
, ! 4 : 7
! 1
COMMIE[’TEE NOTE ‘
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Rule 12.2. Notice of Insanity Defense or Expert
Testimony of Defendant’s Mental Condition

Rule 12.2. Notice of an Insanity Defense; Mental
Examination :

Il (a) Defense of Insanity. If a defendant intends to rely upon
the defense of insanity at the time of the alleged offense, the
defendant shall, within the time provided for the filing of
pretrial motions or at such later time as the court may direct,
|| notify the attorney for the government in writing of such
intention and file a copy-of such notice with the clerk. If .
there is.a failure to comply with the requirements of this
subdivision, insanity may not be raised as a defense. The

|| court may for cause shown allow late filing of the notice or

grant additional time to the parties to prepare for trial or
make such other order as may be appropriate.

@

Notice of an Insanity Defense. A defendant who
intends to assert a defense of insanity at the time of
the alleged offense must so notify an attorney for
the government in writing within the time provided
for filing a pretrial motion, or at any later time the
court sets. A defendant who fails to do so cannot
rely on an insanity defense. The court may, for
good cause, allow the defendant to file the notice
late, grant additional trial-preparation time, or
make other appropriate orders.

(b) Expert Testlmony of Defendant’s Mental Condition.
If a defendant intends to introduce expert testimony relating
to a mental disease or- defect or any other mental condition of
the defendant bearmg upon the issue of guilt, the defendant
shall, within the time prowded for the filing of pretrial
motions or at such later time as the court may direct, notify
the attorney for the government in writing of such intention
and file a copy of such notice with the clerk. The court may
‘for cause shown allow late filing of the notice or grant
radditional tirhe to the parties to prepare for trlal or make
such other order as may be appropriate.

(b)

Notice of Expert Evidence of a Mental
Condition. If a defendant intends to introduce
expert evidence relating to a mental disease or
defect or any other mental condition of the
defendant bearing on the issue of guilt, the
defendant must — within the time provided for
filing a pretrial motion or at any later time the
court sets — notify an attorney for the government
in writing of this intention and file a copy of the

- notice with the clerk. The court may, for good

cause, allow the defendant to file the notice late,
grant the parties additional trial-preparation time,
or make other appropriate orders

(c) Mental Examination of Defendant. In an appropriate
case the court may, upon motion of the attorney for the
government, order the defendant to submit to an examination
pursuant to 18 U.S.C. 4241 or 4242. No statement made by
the defendant in the course of any examination provided for
by this rule, whether the examination be with or without the
consent of the defendant, no testimony by the expert based
upon such statement, and no other fruits of the statement
shall be admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting mental
condition on which the defendant has introduced testimony.

©

‘ Mental Examination.

(1) Authority to Order an Examination;
Procedures. In an appropriate case the court
may, upon motion of an attorney for the
government, order the defendant to submit to
an examination in accordance with 18 U.S.C.
§ 4241 or § 4242.

(2) Inadmissibility of a Defendant’s Statements.

No statement made by a defendant in the

course of any examination conducted under

this rule (whether conducted with or without
the defendant’s consent), no testimony by the
expert based on the statement, and no other
fruits of the statement may be admitted into
evidence against the defendant in any
criminal proceeding except on an issue
regarding mental condition on which the
defendant has introduced evidence.
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(d) Failure to Comply. If there is a failure to give notice (d) Failure to Comply. If the defendant fails to give
when required by subdivision (b) of this rule or to submit to ’ notice under Rule 12.2(b) or does not submit to an
an examination when ordered under subdivision (c) of this examination when ordered under Rule 12.2(c), the -
rule, the court may exclude the testimony of any expert court may exclude any expert evidence from the
witness offered by the defendant on the issue of the defendant on the issue of the defendant’s mental
defendant s guxlt disease, mental defect, or any other mental
m condition beanng on the defendant s'guilt.
(e) Inadmissibility of Withdrawn Intention. Evidence hf (e) Inadmlsmblllty of Wlthdrawn Intention. :
|l an intention as.to which notice was given under subdivision - Evidence ofian intention as, to which notice was 4
Al (@) or (b), later withdrawn, is not, in any civil or criminal given under Rule 12. 2(a) or. (b), later withdrawn, is|
|| proceeding, admissible agamst the person who gave notlce not, in any civil or criminal. proceedmg, adm1551ble "
of the intention. - +™ 4 against the person who gave notice of the
intention.; |
! i
) - COMMITTEE NOTE
J
b

The language of Rule 12.2 has been amended as part of the general restyling of the Criminal Rules to make

i them more easily understood and to make style and terpnnology consistent throughout the rules. These changes

are intended to be styhst1c only.

f REPORTER’S NOTES

“In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to

i publish separately any rule that includes what it considered at least one major substantive change. The purpose for

" this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee

! believes will result in significant changes in current practlce Rule 12.2 was one of those rules. Although this

i version of Rule 12.2 contains only “style” changes, another version. of the rule is included in the “substantive”
package. That version of Rule 12.2 includes five 51g111ticant amendments. :
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Rule 12.3. Notice of Defense Based upon Public
Authority

Rule 12.3. Notice of a Public-Authority Defense

(a) Notice by Defendant; Government Response;
Disclosure of Witnesses,

(1) Defendant’s Notice and Government’s
Response, A defendant intending to claim a defense
.of actual or believed exercise of public authority on
behalf of a law enforcement or Federal intelligence
agency at the time of the alleged offense shall, within
the time provided for the filing of pretrial motions or
at such later time as the court may direct, serve upon
the attorney for the Government a written notice of"
such intention and file a copy of such notice with the
clerk. Such notice shall 1dent1fy the law enforcement
or Federal 1nte111gence agency and any member of
such agency on behalf of which and the period of time
in which the: defendant claims the actual or believed
exercise of public authority occurred. If the notice -
identifies a Federal intelligence agency, the copy filed
with the clerk shall be under seal. Within ten days
after: recelvmg the: defendant’s notice, but in no event
less than twenty days before the trial, the attorney for
the Government shall serve upon the defendant or the
defendant’s attorney a written response which shall
admit or derly that the defendant exercised the public
authority identified in the defendant’s notice.

Notice of the Defense and Disclosure of
Witnesses.

@

(1) Notice in General. If a defendant intends to
assert a defense of actual or believed exercise
of public authority on behalf of a law
enforcement agency or federal intelligence
agency at the time of the alleged offense, the
defendant must so notify an attorney for the
government in writing and must file ai“copy of

.the notice with the clerk within the time
prov1ded for filing a pretrial motion, oratany.
Tlater time the court sets. The notice ﬁled with'
the clerk must be under seal if the notice
1dent1ﬁes a federal 1nte]11gence agency as the |
source of public authonty :

(2) Contents of Notice. The notice must contain "
the following information:
(A) the law enforcement agency or federal
intelligence agency involved;
(B) the agency member on whose behalf the:
defendant claims to have acted; and
(C) the time during which the defendant
claims to have acted with public ‘
authority. :
(3) Response to the Notice. An attorney for the

- government must serve a written response on ||
the defendant or the defendant’s attorney 1.1‘
within 10 days after receiving the defendant’ S:
notice, but no later than 20 days before trial. ‘|
The response must admit or deny that the 1
defendant exercised the public authority
identified in the defendant’s notice.
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(2) Disclosure of Witnesses. At the time that the
Government serves its response to the notice or
thereafter, but in no event less than twenty days
before trial, the attorney for the Government may
serve upon the defendant or the defendant’s attorney a
written demand for the names and addresses of the
witnesses, if any, upon whom the defendant intends to
rely in estabhshmg the defense 1dent1ﬁed int the
notice. Within seven days after receiving the
Government S demand the defendant shall serve upon
the: attorney for the Government a'written statement of
the names and addresses of any such witnesses.
Wlthm seven days after te elvmg ‘the defendant’s
wntten statement ‘the attomey for he‘ Government -
shall serve #if on the defendant or'the defendant 3 }
attorney a vs(ptten statement of the names and :
addresses of the w1tnesses “ 1f any, upon whom the
Government 1ntends 16 relyw "ol
identified in the notlce '

(4) Disclosing Witnesses.

&)

®B)

©

Government’s Request. An attorey for.
the government may request in writing
that the defendant disclose the name,
address, and telephone number of each -
witness the defendant intends to rely on,

to establish a public-authority defense. .

The attorney for the 'goverriment may

serve the request when the government

serves its response to the defendant’s

notice under Rule 12.3(a)(3), or later,
but must'serve the request no later than
© 20 days before trial. -

Defendant’s Response. Within 7 days
after receiving the government’s

request, the defendant must serve on an

attorney for the government a written
statement of the name, address, and
telephone number of each witness.

Government s Reply. Within 7 days
after receiving the defendant’s
statement, an attorney for the
government must serve on the

defendant or the defendant’s attorney a .

written statement of the name, address,
and telephone number of each witness |
the government intends to rely on to E
oppose the defendant’s public-authority |
defense. ;
l

- with any obligation imposed by this rule.

(3) Additional Time. If good cause is shown, the
court may allow a party additional time to comply

(5) Additional Ttme. The court may, for good
" cause, allow a party additional time to comply
with this rule.

(b) Continuing Duty to Disclose. If, prior to or during

trial, a party learns of any additional witness whose identity,
if known, should have been included in the written statement
furnished under subdivision (a)(2) of this rule, that party
shall promptly notify in writing the other party or the other
party’s attorney of the name and address of any such

Jl witness.

|

| ®)

Continuing Duty to Disclose. Both an attorney |
for the government and the defendant must ‘

promptly disclose in writing to the other party the
name, address, and telephone number of any
additional witness if:

(1) the disclosing party learns of the witness
before or during trial; and

(2) the witness should have been disclosed under

Rule 12.3(a)(4) if the disclosing party had
known of the witness earlier.
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(c) Failure to Comply. If a party fails to comply with the (¢)  Failure to Comply. If a party fails to comply with
requirements of this rule, the court may exclude the this rule, the court may exclude the testimony of
testimony of any undisclosed witness offered in support of or any undisclosed witness regarding the public-
in opposition to the defense, or enter such other order as it authority defense. This rule does not limit the
deems just under the circumstances. This rule shall not limit defendant’s right to testify.
the right of the defendant to testify.

(d) Protective Procedures Unaffected. This rule shall be (d) Protective Procedures Unaffected. This rule

|t in addition to and shall not supersede the authority of the does not limit the court’s authority to issue
| court to issue appropriate protective orders, or the authority appropriate protective orders or to order that any
of the court to order that any pleading be filed under seal. filings be under seal.

() Inadmissibility of Withdrawn Defense Based upon (¢) Inadmissibility of Withdrawn Intention.
Public Authority. Evidence of an intention as to which Evidence of an intention as to which notice was
notice was given under subdivision (a), later withdrawn, is given under Rule 12.3(a), later withdrawn, is not,

Inot, in any. civil or cnmlnal proceeding, admissible against in any civil or criminal proceeding, admissible
the person who gave notice of the intention. against the person who gave notice of the
mtentlon
COMMITTEE NOTE

The language of Rule 12.3 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

The Committee considered the issue whether (as currently provided in Rule 12.3) a defendant could invoke
the defense of public authority on either an actual or believed exercise of public authority. The Committee
ultimately decided that any attempt to provide the defendant with a “right” to assert the defense was not a matter
within the purview of the Committee under the Rules Enabling Act. The Committee decided to retain the current
language, which recognizes, as a nonsubstantive matter, that if the defendant intends to raise the defense, notice
must be given. Thus, the Committee decided not to make any changes in the current rule regarding the availability
of the defense.

Substantive changes have been made in Rule 12.3(2)(4) and 12.3(b). AsinRule 12.1, the Committee decided
to include in the restyled rule the requirement that the parties provide the telephone numbers of any witnesses
disclosed under the rule.
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Rule 13. Trial Together of Indictments or Informations

The court may.order two or more 1nd1ctments or
informations or both to be tried together if the offenses, and
the defendants if there is more than one, could have been
|l joined in'a single indictment or information. The procedure
shall be the same as if the prosecution were under such
smgle 1nd1ctrnent orinformation.

(O o g
EV "“‘ !

Rule 13. Joint Trial of Separate Cases

The court may order that separate cases be tried

| together as though brought in a single indictment or

information if all offenses and all defendants could have

| been Jomed ina srngle indictment ¢ or information.. .

éOMMITTEE NOTE

The language of Rule 13 has been amended as part of

the general restyling of the Criminal Rules to make

them more easily understood and'to make style and terrnlnology consistent throughout the rules. These changes

are intended to be stylistic only.
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Rule 14. Relief from Prejudicial J oinder

Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is
prejudiced by a joinder of offenses or of defendants in an
indictment or information or by such joinder for trial
together, the court may order an election or separate trials of

|| counts, grant a severance of defendants or provide whatever

other relief justice requires. In ruling on a motion by a
defendant for severance the court may order the attorney for
the government to deliver to the court for inspection in
camera any statements or confessions made by the
defendants which the government intends to introduce i in
evidence at the trial.

(a) Relief. If the joinder of offenses or defendants in
an indictment, an information, or a consolidation for
trial appears to prejudice a defendant or the
government, the court may order separate trials of
counts, sever the defendants’ trials, or provide any
other relief that justice requires.

(b) Defendant’s Statements. Before ruling on a
defendant’s motion to sever, the court may order an |
attorney for the government to deliver to the court
for in camera inspection any defendant’s statement
that the government intends to use as evidence.

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

2 <6

The reference to a defendant’s

confession” in the last sentence of the current rule has been deleted. The

Committee believed that the reference to the “defendant’s statements” in the amended rule would fairly embrace

any confessions or admissions by a defendant.
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Rule 15. Depositions

Rule 15. Depositions

(a) When Taken. Whenever due to exceptional
circumstances of the case it is in the interest of justice that
the testimony of a prospective witness of a party be taken
and preserved for use at trial, the court may upon motion of
such party and notice to the parties order that testimony of

| such witness be taken by deposition and that any des1gnated

book, paper, document, record, recording, or other matetial
not privileged, be prodyced at'the same time.and place. If a
witness is detained pursuantto nSCthOI'l 3144 of title 18,
United States Code, the court on written motion of the |
witness and upon notice toithe, partles may:direct that the
witness’ deposmon be tak After the deposition has been

‘ subscribed the court' may dxs‘chhrge the witness.’

(a). When Taken.

)

@

In General. A party may move that a

_prospective witness be deposed in order to

preserve testimony for trial. The court may ‘
grant the motion because.of except10na1
circumstances and in the interest of justice. If
the court orders the deposition to be taken, 1t
may also require the deponent to produce at;

- the deposition any designated matenal that 1s; \

not privileged, including any book, paper, f;tt{
document, record, recording, or data. 4

"
I
o

Detained Material Witness. A witness who is
detained under 18 U.S.C. § 3144 may request
to be deposed by filing a written motion and
giving notice to the parties. The court may
then order that the deposition be taken and may
discharge the witness after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a
deposition is to be taken shall give to every party reasonable
written notice of the time and place for taking the deposition.
The notice shall state the name and address of each person to
be examined. On motion of a party upon whom the notice is
served, the court for cause shown may extend or shorten the
time or change the place for taking the deposition.

(b) Notice.

@

@

In General. A party seeking to take a
deposition must give every other party
reasonable written notice of the deposition’s
date and location. The notice must state the
name and address of each deponent. If
requested by a party receiving the notice, the
court may, for good cause, change the
deposition’s date or location.

To the Custodial Officer. A party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the
scheduled date and location.

£
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| the defendant in the presence of the witness during the

The officer having custody of a defendant shall be notified
of the time and place set for the examination and shall,
unless the defendant waives in writing the right to be
present, produce the defendant at the examination and keep

examination, unless, after being warned by the court that
disruptive conduct will cause the defendant’s removal from
the place of the taking of the deposition, the defendant
persists in conduct which is such as to justify exclusion from
that place. A defendant not in custody shall have the right to
be present at the examination upon request subject to such
terms as may be fixed by the court, but a failure, absent good
cause shown, to appear after notice and tender of expenses in
accordance with subdivision (c) of this rule shall constitute a
waiver of that right-and of any objection to the taking and
use of the deposition based upon that right.

(¢) Defendant’s Presence.

(1) Defendant in Custody. The officer who has
custody of the defendant must produce the
defendant at the deposition and keep the
defendant in the witness’s presence during the
examination, unless the defendant:

(A) waives in writing the right to be present;
or ‘

(B) npersists in disruptive conduct justifying
exclusion after being warned by the
court that disruptive conduct will result
in the defendant’s exclusion.

(2) Defendant Not in Custody. A defendant who

is not in custody has the right upon request to
~ be present at the deposition, subject to any

conditions imposed by the court. If the
government tenders the defendant’s expenses
as provided in Rule 15(d) but the defendant
still fails to appear, the defendant — absent
good cause ~— waives both the right to appear
and any objection to the taking and use of the
deposition based on that right.

(c) Payment of Expenses. Whenever a deposition is taken
at the instance of the government, or whenever a deposition
is taken at the instance of a defendant who is unable to bear
the expenses of the taking of the deposition, the court may
direct that the expense of travel and subsistence of the
defendant and the defendant’s attorney for attendance at the
examination and the cost of the transcript of the deposition
shall be paid by the government. ‘

(d) Expenses. If the deposition was requested by the
government, the court may — or if'the defendant is
unable to bear the deposition expenses, the court
must — order the government to pay:

(1) any reasonable travel and subsistence expenses
of the defendant and the defendant’s attorney
to attend the deposition, and

(2) the costs of the deposition transcript.
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(d) How Taken. Subject to such additional conditions as (e) Manner of Taking. Unless these rules or a court
the court shall provide, a deposition shall be taken and filed ..~order provides otherwise, a deposition must be
in the manner provided in civil actions except as otherwise -taken and filed in the same manner as a deposition
provided in these rules, provided that (1) in no event shall a in a civil action, except that: '
deposition be taken of a party defendant without that
defendant’s consent, and (2) the scope and manner of 1 A defendant may not be deposed without that
examination and cross~aexam1nat10n shall be such as would defendant s consent. !
be allowed in the trial itself. The government shall make D
available to the defendant or.the defendant’s counsel for 2) The s‘cope and mann_er‘of the deposition
examination and use at the taking of the deposition any examination and cross-examination must be
statement of the witness being deposed which is in the the same as would be allowed during trial.
 possession of the government and to which the defendant B : : :
would be entitled.at the trial. (3) The government must provide to the defendant
‘ : or the defendant’s attorney, for use at the
deposition, any statement of the deponent in |
the government’s possession to which the ‘
defendant would be entitled at trial. k
(e) Use. At the trial or upon any hearing, a part or all of a () Use as Evidence. A party may use all or part of a. ‘”
deposition, so far as otherwise admissible under the rules of deposition as provided by the Federal Rules of "
evidence, may be used as substantive evidence if the witness Evidence. !
is unavailable, as unavailability is defined in Rule 804(a) of 4
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness’ deposition. Any deposition may also be used by any :
party for the purpose of contradicting or impeaching the‘ |
testimony of the deponent as a witness. If only a part ofia a |
deposition is offered in evidence by a party, an adverse party !
may require the offering of all of it which is relevant to the '
part offered and any party may offer other parts. | [
| |
Nii) ObJectlons to Deposition Testimony. Objections to‘ (g8) Objections. A party objecting to deposition }
deposition testimony or evidence or parts thereof and thg testimony or evidence must state the grounds for ﬂﬁ[e
grounds for the objection shall be stated at the time of tﬂe objection during the deposition. I
taking of the deposition. . ‘ |
[ B ]
(g) Deposition by Agreement Not Precluded. Nothiné in (h) Depositions by Agreement Permitted. The parties ||
this rule shall preclude the taking of a deposition; orally or may by agreement take and use a deposition with
upon written questions, or the use of a deposition, by the court’s consent.
agreement of the parties with the consent of the court.
COMMITTEE NOTE

The language of Rule 15 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology con51stent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

‘ In Rule 15(a), the list of materials to be produced has been amended to include the expansive term “data” to
reflect the fact that in an increasingly technological culture, the information may exist in a format not already

-covered by the more donventidnal list, such as a book or document.
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The last portion of current Rule 15(b), dealing with the defendant’s presence at a deposition, has been moved
to amended Rule 15(c).

Revised Rule 15(d) addresses the payment of expenses incurred by the defendant and the defendant’s attorney.
Under the current rule, if the government requests the deposition, or if the defendant requests the deposition and
is unable to pay for it, the court may direct the government to pay for travel and subsistence expenses for both the
defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the -
transcript. Under the amended rule, if the government requested the deposition, the court must require the
government to pay reasonable subsistence .and travel expenses and the cost of the deposition transcript. If the
defendant is unable to pay the deposition expenses, the court must order the government to pay reasonable
subsistence and travel expenses and the deposition transcript costs — regardless of who requested the deposition.
Although the current rule places no apparent limits on the amount of funds that should be reimbursed, the
Committee believed that insertion of the word “reasonable” was consistent with current practice.

Rule 15(f) is intended to more clearly reflect that the admissibility of any deposition taken under the rule is
governed not by the rule itself, but instead by the Federal Rules of Evidence.
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Rule 16. Discovery and Inspection

Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence.
(1) Information Subject to Disclosure.

-(A) Statement of Defendant -Upon request of a
defendant the ‘government must disclose to the

- defendant and’ make available for inispection, copying,
‘or photographmg sahy: relevant ‘written or recorded
staterhients made by the defendant ‘or copies thereof,
within thel possession; custndy, or control of the
govemment the, exxstence of which is known, or by the
exercise of due dlllgence fay become known, to the
attorney for the goveriitent; that portion of any written
record containing the substance of any relevant oral
statement made by the defendant whether before or
after arrest in response to interrogation by any person
then known to the defendant to be a government agent;
and recorded testimony of the defendant before a grand
jury which relates to the offense charged. The
government must also disclose to the defendant the
substance of any other relevant oral statement made by
the defendant whether before or after arrest in response
to interrogation by any person then known by the
defendant to be a government agent if the government
intends to use that statement at trial. Upon request of a
defendant which is an organization such as a
corporation, partnefship, association, or labor union,
the government must disclose to the defendant any of
the foregoing statements made by a person who the
government contends (1) was, at the time of making
the statement, so situated as a director, officer,
employee or agent as to have been able legally to bind
the defendant in respect to the subject of the statement,
or (2) was, at the time of the offense, personally
involved in the alleged conduct constituting the offense
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant
in respect to that alleged conduct in which the person
was involved.

(a) Government’s Disclosure.

(1) Information Subject‘to Disclosure.

(A) Defendant s Oral Statement Upona

(B)

defendant’s request, the government
must disclose to the defendant the
substance of any relevant oral statement
made by the defendant, before or after
arrest, in response to interrogation by a
person the defendant knew was a
government agent if the government
intends to use the statement at trial.

Defendant’s Written or Recorded
Statement. Upon a defendant’s request,
the government must disclose to the
defendant, and make available for
inspection, copying, or photographing,
all of the following:

(i) any relevant written or recorded
statement by the defendant if:

(a) the statement is within the
government’s possession,
custody, or control; and

(b) the attorney for the
government knows — or
through due diligence could
know — that the statement
exists;

(ii) the portion of any written record
containing the substance of any
relevant oral statement made before
or after arrest if the defendant made
the statement in response to
interrogation by a person the
defendant knew was a government
agent; and

(iii) the defendant’s recorded testimony
before a grand jury relatlng to the -
charged offense.

B

)

-
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Organizational Defendant. Upon a

- defendant’s request, if the defendant is

an organization, the government must
disclose to the defendant any statement

‘described in Rule 16(a)(1)(A) and (B) if

the government contends that the person
makmg the statement:

) was legally able to bind the

defendant regarding the subject of
the statement because of that

person’s position as the defendant s

director, officer, employee or
agent; or

(i1) was personally involved in the
alleged conduct constituting the
offense and was legally able to bind
the defendant regarding that |
conduct because of that person’s
position as the defendant’s director,
‘ofﬁcer employee or agent. {

(B) Defendant’s Prior Record. Upon request of the
defendant, the government shall furnish to the
defendant such copy of the defendant’s prior criminal
record, if any, as is within the possession, custody, or
control of the government, the existence of which is
known, or by the exercise of due diligence may
become known, to the attorney for the government.

D)

that is wnthln the government S

Defendant s Przor Record Upon a
defendant’s request, the government
must furnish the defendant with a copy!
of the defendant s prior criminal record
possessmn custody, or control if the
attorney for the government knows — or
through due diligence could know —
that the record exists.

(C) Documents and Tangible Objects. Upon request
of the defendant the government shall permit the
defendant to inspect.and copy or photograph books,
papers, documents, photographs, tangible objects,
buildings or places,. or copies or portions thereof,
which are within the possession, custody or contrel of
the government, and which are material to the =~
preparation of the defendant’s defense or are intended
for use by the government as evidence in chief at the
trial, or were obtained from or belong to the defendant.

®

Documents and Objects “Upon a

"defendant request the government

must pernnwt the defendant to inspect and
to copy or photograph books, papers,
documents; data, photographs tangible
objects, bulldmgs or places, or copies or
portlons of any of these 1tems if the item
is within the govemment’s possessmn
custody, or control and

(). the Item 1s material to preparing the :

defense

(i) the government intends to use the
itern in its case-in-chief at trial; or

(ii1) the item was obtained from or
belongs to the defendant.

—
——
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(D) Reports of Examinations and Tests. Upon
request of a defendant the government shall permit the

" defendant to inspect and copy or photograph any
results or reports of physical or mental examinations,

- and of scientific tests or experiments, or copies thereof,
which are within the possession, custody, or control of
the government, the existence. of which is known, or by
the exercise of due dlhgence may "become known, t0
the attorney for the govemment and which are
rnatenal to the preparatlon of the defense or are
‘the government as evidence in

(F)  Reports of Examinations and Tests.
Upon a defendant’s request, the
government must permit a defendant to
inspect and to copy or photograph the -
results or reports of any physical or
mental examination and of any sc1ent1ﬁc
test or experlment if:

(i) the item is within the government’s

possession, custody, or control;

(ii) the attorey for the government
knows — or through due dlhgence
could know — that the item ex1stsw
and .

(iti) the item is material to preparing the
defense or the government 1ntends
to use the item in its case-in-chief'
at trial.

(E) Expert Witnesses. At the defendant’s requeét,
the government shall disclose to the defendant a
written summary of testimony that the government
intends to use under Rules 702, 703, or 705 of the |
Federal Rules of Evidence during its case in chief at
trial. If the government requests discovery under .
subdivision (b)(1)(C)(ii) of this rule and the defendant
complies, the government shall, at the defendant’s|
request, disclose to the defendant a written summai'y of
testimony the government intends to use under Rules
702, 703, or 705 as evidence at trial on the issue o Fthe
defendant’s mental condition. The summary provi ded
under this subd1v181on shall describe the witnesses’
opmlons the bases and the reasons for those opinipons,
and the w1tnesses quahﬁcatlons r

(G) Expert Testimony. Upon a defendant’ s
request, the government must give the ;}
defendant a written summary of any ¢
testimony the government intends to use
in its case-in-chief at trial under Federal
Rules of Evidence 702, 703, or 705. The
summary must describe the witness’s ;,f

opinions, the bases and reasons for those

opinions, and the witness’s i

qualifications.

{| provided in paragraphs (A); (B)," (D), and (E) of subdivi§ion

|| prosecuting the case. Nor does the rule authorize the

- || discovery or inspection of statements made by government
| witnesses or-prospective government witnesses except as

I provided in 18 U.S.C. § 3500.

(2) Information Not Subject to Disclosure. Except as

(a)(1), this rule does not authorize the discovery or
inspection of reports, memoranda, or other internal
government documents made by the attorney for the
government or any other government agent investigating or

(2) Information Not Subject to Disclosure. s
Except as Rule 16(a)(1) provides otherwise, |
this rule does not authorize the discovery or |
inspection of reports, memoranda, or other |
internal government documents made by an |
attorney for the government or other
government agent in connection with
investigating or prosecuting the case. Nor does
this rule authorize the discovery or inspection
of statements made by prospective government
witnesses except as provided in 18 U.S.C.

§ 3500. |

Page -68--

}

i

S -

E

L

B

)

£

L

)

£



C

3y Oy 7 U3 oy )

1

G

(3) Grand Jury Transcripts. Except as provided in Rules
6, 12(1) and 26.2, and subdivision (a)(1)(A) of this rule, these
rules do not relate to discovery or inspection of recorded
proceedings of a grand jury.

() Grand Jury Transcripts. This rule does not
apply to the discovery or inspection of a grand
jury’s recorded proceedings, except as
provided in Rules 6, 12(h), 16(a)(1), and 26.2.

[(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant’s Disclosure of Evidence.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant
requests disclosure under subdivision (a)(1)(C) or (D) of this
rule, upon compliance with such request by the government,
the defendant, on request of the government, shall permit the
government to inspect and copy or photograph books,
papers, documents, photographs, tangible objects, or copies -
or portions thereof, which are within the possession,
custody, or control of the defendant and which the defendant
intends to introduce as evidence in chief at the trial.

H]

(b) Defendant’s Disclosure.

(1) Information Subject to Disclosure.

(A) Documents and Objects. If a defendant

requests disclosure under Rule
16(a)(1)}(E) and the government
complies, then the defendant must permit
the government, upon request, to inspect
and to copy or photograph books, papers,
documents, data, photographs, tangible
objects, buildings or places, or copies or
portions of any of these items if:

(i) the item is within the defendant’s
possession, custody, or control; and

the defendant intends to use the
item in the defendant’s case-in-
chief at trial.

(i)

(B) Reports of Examinations and Tests. If the defendant
requests disclosure under subdivision (2)(1)(C) or (D) of this
rule, upon compliance with such request by the government,
the defendant, on request of the government, shall permit the
government to inspect and copy or photograph any results or
reports of physical or mental examinations and of scientific
tests or experiments made in connection with the particular
case, or copies thereof, within the possession or control of
the defendant, which the defendant intends to introduce as
evidence in chief at the trial or which were prepared by a
witness whom the defendant intends to call at the trial when
the results or reports relate to that witness’ testimony.

(B)

Reports of Examinations and Tests. 1If a
defendant requests disclosure under Rule
16(a)(1)(F) and the government
complies, the defendant must permit the
government, upon request, to inspect and
to copy or photograph the results or
reports of any physical or mental
examination and of any scientific test or
experiment if:

(1) the item is within the defendant’s
possession, custody, or control; and

the defendant intends to use the
item in the defendant’s case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates to the
witness’s testimony.

(i)

Page -69-




[| witnesses’ quahﬁcatloh ‘

(C) Expert Witnesses. Under the following circumstances,
the defendant shall, at the government’s request, disclose to
the government a written summary. of testimony that the
defendant intends to use under Rules 702, 703, or 705 of the
Federal Rules of Evidence as evidence at trial: (i) if the
defendant requests disclosure under subdivision (a)(1)(E) of
this rule and the government comphes, or (11) if the -
defendant has given notice under Rule 12. 2(b) of an intent to
present expert testlmony on el“det;endant s mental
condition. This. summary shaIl describe the witnesses’
opinions, the bases, and reason fola"tl‘qose‘ opinions, and the

(C) Expert Testimony. If a defendant
requests disclosure under Rule
16(a)(1)(G) and the government -
complies, the defendant must give the
government a writtén summary of any

testimony the defendant intends to use as
evidence at tr1a1 under Federa] Rules of

Ev1dence 702, ‘703 or 705. The ‘

summary must descnbe thk
opmlons, ,the bases and reasons for these
oplmons and the w1tness s . L c
quahﬁcatlons o

; ts made by the defendant
it or the ‘udefendan £x: attorn sl or gents in connection w1th the

m
‘\ )

1nves } igatlo b
! defen“da"

by th -

(2) Information Not Sub_lect to Dlsclosure ]
Except for scientifi¢ or medical® reports Rule; b
16(b)(1) dods not authorize dascovery or
inspection of o B

»!‘

(A) reports, memoranda or other documen t;s
made by the defendant, or the g
defendant’s attorney or agent, during the
case’s investigation or defense; or :

(B) a statement made to the defendant, or the
defendant’s attorney or agent, by: b

(i) the defendant; 1

(ii) a government or defense witness; 1
or ;

t

(iii) a prospective government or
defense witness.

)

)

[(3) Failure to Call Witness.j (Deleted Dec. 12, 1975)'

1
i
|
)
]
i
I
j
[

(¢) Continuing Duty to Disclose. If, prior to or during trial,
a party discovers additional evidence or material previously
requested or ordered, which is subject to discovery or
inspection under this rule, such party shall promptly notify
the other party or that other pafty’s attorney or the court of
the existence of the additional evidence or material.

(¢) Continuing Duty to Disclose. A party who

. during trial must promptly disclose its existence to

discovers additional evidence or material before or

the other party or the court if: E |

(1) the evidence or material is subject to dlscovery
or inspection under this rule; and i)

i
|

(2) the other party previously requested, or the
court ordered, its production. “
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(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a

sufficient showing the court may at.any time order that (1) Protective and Modifying Orders. At any time
the discovery or inspection be denied, restricted, or the court may, for good cause, deny, restrict, or
deferred, or make such other order as is appropriate. defer discovery or inspection, or grant other
Upon motion by a party, the court may permit the party appropriate relief. The court may permit a
to make such showing, in whole or in part, in the form party to show good cause by a written
of a written statement to be inspected by the judge statement that the court will inspect ex parte.
alone. If the court enters an order granting relief « If relief is granted, the court must preserve the
following such an ex parte showing, the entire text of entire text of the party’s statement under seal.

the party’s statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal. ;

(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to comply
time during the course of proceedings it is brought to with this rule, the court may:
the attention of the court that a party has failed to
comply with this rule, the court may order such party (A) order that party to permit the discovery
to permit the discovery or inspection, grant a or inspection; specify its time, place, and
continuance, or prohibit the party from introducing manner; and prescribe other just terms
evidence not disclosed, or it may enter such other order and conditions;
as it deems just under the circumstances. The court
may specify the time, place and manner of making the (B) grant a continuance;

discovery and inspection and may prescribe such terms

and conditions as are just. (C) prohibit that party from introducing the

undisclosed evidence; or

(D) enter any other order that is just under
the circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is

| governed by Rule 12.1.

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B), and (C). Current Rule 16(a)(1)(B), (C),
(D), and (E) have been relettered.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in nature. Rule 16(a)(1)(E) and

16(a)(1)(F) require production of specified information if the government intends to “use” the information “in its

case-in-chief at trial.” The Committee believed that the language in revised Rule 16(b)(1)(B), which deals with a

~ defendant's disclosure of information to the government, should track the similar language in revised Rule 16(a)(1).

In Rule 16(b)(1)(B)(ii), the Committee changed the current provision which reads: “the defendant intends to

introduce as evidence” to the *“defendant intends to use the item . . .” The Committee recognized that this might

constitute a substantive change in the rule but believed that it was a necessary conforming change with the
provisions in Rule16(a)(1)(E) and (F), noted supra, regarding use of evidence by the government.

In amended Rule 16(d)(1), the last phrase in the current subdivision — which refers to a possible appeal of

the court’s discovery order — has been deleted. In the Committee’s view, no substantive change results from that
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deletion. The language is unnecessary because the court, regardless of whether there is an appeal, will have
maintained the record.

Finally, current Rule 16(e), which addresses the topic of notice of alibi witnesses, has been deleted as being
unnecessarily duplicative of Rule 12.1. ‘ ' ‘
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Rule 17. Subpoena

Rule 17. Subpoena

U3

(a) For Attendance of Witnesses; Form; Issuance. A
subpoena shall be issued by the clerk under the seal of the
court. It shall state the name of the court and the title, if any,
of the proceeding, and shall command each person to whom
it is directed to attend and give testimony at the time and
place specified therein. The clerk shall issue a subpoena,
signed and sealed but otherwise in blank to a party
requestmg it, who shall fill in the blanks before it is served.

It A subpoena shall be issued by a United States magistrate

judge in a proceeding before that maglstrate judge, but it
need‘no‘t be under the seal of the court. .

@)

Content. A subpoena must state the court’s name
and the title of the proceeding, include the seal of
the court, and command the witness to attend and
testify at the time and place the subpoena specifies.
The clerk must issue a blank subpoena — signed
and sealed — to the party requesting it, and that
party must fill in the blanks before the subpoena is
served.

o

-(b). Defendants Unable to Pay. The court shall order at any
time that a subpoena be issued for service on a named
‘witness upon an ex parte application of a defendant upon a
satisfactory showmg that the defendant is'financially unable
to'pay the fees of the witness and wthat the presence of the
‘witness 1s necessary to an adequate defense. If the court
‘orders the subpoena to be issued, the costs incurred by the
iprocess and the fees of the witness so. subpoenaed shall be
pa;d in the. same manner in which similar costs and fees are
jpaid i in;case of a wxmess subpoenaed m behalf of the
government ‘ ‘

(b)

Defendant Unable to Pay. Upon a defendant’s ex
parte application, the court must order that a
subpoena be issued for a named witness if the
defendant shows an inability to pay the witness’s
fees and the necessity of the witness’s presence for
an adequate defense. If the court orders a subpoena
to be issued, the process costs and witness fees will
be paid in the same manner as those paid for
witnesses the governmerit subpoenas.

i

(c) For Productlon of Documentary vadence and of
Objects A subpoena may also command the person to
‘whom it is directed to'produce the books, papers, documents
or other objects designated therein. The court on motion
made promptly may quash or modity. the subpoena if
comphance would be unreasonable or oppresswe The court
‘may dlrect that books, papers documents or objects
des1ghated in the subpoena be produced before the court at a
time prior to the’ trlal or prior to the tlme when they are to be
'offered in ev1dence and may. upon thelr productlon permit
the books, papers, documents or objects or portions thereof
to be mspected by the partles and thelr attomeys

©

Producing Documents and Objects.

(1) In General. A subpoena may order the ,
witness to produce any books, papers, |
documents, data, or other objects the subpoena
designates. The court may direct the witness |
to produce the designated items in court before

trial or before they are to be offered in :

evidence. When the items arrive, the court
may permit the parties and their attorneys to
inspect all or part of them.

(2) OQuashing or Modifying the Subpoena. On '
motion made promptly, the court may quash or
modify the subpoena if compliance would be }
unreasonable or oppressive.
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made by witnesses or prospective witnesses may not be
subpoenaed from the government or the defendant under this
rule, but shall be subject to production only in accordance
with the provisions of Rule 26.2.

(d) Service. A subpoena may be served by the marshal, bya | (d) Service. A marshal, a deputy marshal, or any
deputy marshal or by any other person who is not a party and nonparty who is at least 18 years old may serve a
who is not less than 18 years of age. Service of a subpoena subpoena. The server must deliver a copy of the
shall be made by delivering a copy thereof to the person - subpoena to the witniess and must tender to the
named and by tendering to that person the fee for 1 day’s witness one day’s witness-attendance fee and the
attendance and the'mileage allowed by law. Feesand legal mileage allowance. The server need not
mileage need not be. tendered to the'witness upon service of tender the attendance. fee or m1]eage allowance “
a subpoena '1ssued 1n behalf of the Umted States or an officer when the Umted States, a; federal officer, or a 4
or agency thereotf EEEE R federal agency has requested the: subpoena

(e) Place of Service. (e) Placeof Service. . 1. . .. fl

(1) In United States. A subpoena requiring the -
attendance of'a witness at a hearing or trial may be (1) In the United States. A subpoena requmng al
served at any place within the United States. witness to attend a hearing or trial may be !
P ‘ served at any place w1th1n the Un1ted States. i
I (2) Abroad. A subpoena directed to a witness in a ‘
forelgn country shall issue under the circumstances and 2) Ina Forezgn Country. If the witness is in a t
in ‘the! manner and be served as prov1ded in T1tle 28 foreign country, 28 U.S.C. § 1783 governs the
u. S C § 1783 subpoena s service. )
(f) For Taking Depositions; Place of Examination. | (f) Issuing a Deposition Subpoena. /
(1) Issuance. An order to take a deposition authorizes - ‘ . :
the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition ll
which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the u;
the persons named or described therein. deposition is to be taken to issue a subpoena !
SR ; for any witness named or described inthe |
(2) Place. The witness whose deposition is to be taken order. " |
may be required by subpoena to attend at any place ‘ i
des1gnated by the trial court, taking into account the (2) ' Place. After considering the convenience of |
convemence of the w1tness ‘and the parties. the witness and the parties, the court may }j
order — and the subpoena may require — the
g witness to appear anywhere the court
I designates. l

(2 Contempt. Failure by any person without adequate (g). Contempt. The court (other than a magistrate :l;

i excuse to obey a subpoena served upon that person may | be judge) may hold in contempt a witness who, without ||
deemed a contempt of the court from which the subpoena adequate excuse, disobeys a subpoena issued by a h
issued or of the.court for the district in which it issued if it federal court in that district. A magistrate judge |

|l was 1ssued bya Umted States maglstrate _]udge ‘; may hold in contempt a witness who, without |

‘ : ‘ adequate excuse, disobeys a subpoena issued by that
magistrate judge as provided in 28 U.S.C. § 6‘36(e)‘1t.

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No

party may subpoena a statement of a witness or of a
prospective witness under this rule. Rule 26.2
governs the production of the statement.
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COMMITTEE NOTE

The language of Rule 17 has been amended as ﬁart of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

- A potential substantive change has been made in Rule 17(c)(1); the word “data” has been added to the list of
matters that may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an
increasingly technological culture, the information may exist in a format not already covered by the more
conventional list, such as a book.or document.

Rule 17(g) has been amended to recognize the contempt powers of a court (other than a magistrate judge) and
a magistrate judge. ; ; ; '

Page -75-



Rule 17.1. Pretrial Conference

, Rule 17.1. Pretrial Conference

- At any time after the filing of the indictment or information
the court upon motion of any party or upon its own motion
may order one or more conferences to consider such matters
as will promote a fair and expeditious trial. At the

conclusion of a conference the court shall prepare and filea
memorandum of the matters agreed upon. No'admissions
made by the defendant or the defendant’s attorney at the
conference shall be used against the defendant unless the
admissions are reduced to writing.and signed by the
defendant and the defendant’s attorney. This rule shall not be
invoked in the case of a defendant who is not represented by
counsel.

On its own, or on a party’s motion, the court may
hold one or more pretrial conferences to promote a fair
and expeditious trial. When a conference ends, the court

'| must prepare and file a memorandum of any matters

agreed to durmg the conference. The government may
not use any statement made during the conference by the

-defendant or the: defendant’s attorney unless'it is in

writing and is signed by the defendant and the
defendant’s attorney:.

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only, except as noted below.

Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not
represented by counsel. It is unclear whether this would bar such a conference when the defendant invokes the
constitutional right to self-representation. See Faretta v. California, 422 U.S. 806 (1975). The amended version
makes clear that a pretrial conference may be held in these circumstances. Moreover, the Committee believed that
pretrial conferences might be particularly useful in those cases where the defendant is proceeding pro se.
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the district with due regard to the convenience of the

=
o
Mt
V. VENUE TITLE V. VENUE
Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial
‘ Except as otherwise permitted by statute or by these rules, Unless a statute or these rules permit otherwise, the
™ || the prosecution shall be had in a district in which the offense | government must prosecute an offense in a district where
.’ || was committed. The court shall fix the place of trial within | the offense was committed. The court must set the place -

of trial within the district with due regard for the ‘
convenience of the defendant-and the witnesses, and the

E"‘Tt defendant and the witnesses and the prompt administration

bt OfJUSthe | prompt admmlstratlon of Justlce

{M\ ’ IR ‘:“ .

- COMMITTEE NOTE ' -

E"“’" 5 The language of Rule 18 has been amended as part of the general restyling of the Criminal Rules to make them
M“

intended to be stylistic only.

more easily understood and to make style and terminology consistent throughout the rules. These changes are

| Rule 19. Rescinded.

e R

Rule 19. [Reserved.]

14
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Rule 20. Transfer From the Dlstrlct for Plea and
Sentence

Rule 20. Transfer for Plea and Sentence

(a) Indictment or Information Pending. A defendant
arrested, held, or present in a district other than that in which |
an indictment or information'is pending against that

defendant may state in writing a wish to plead guilty ornolo -

contendere, to waive trial in the district in which the
indictment or mformatlon is pending, and to consent to
| dlsposmon of the case in @he district i in» which that defendant
was arrested held, or present subject to the approva] of the
United States attorney for each'district. Upon receipt of the
defendant’s statement and of the written approval of the
United States attorneys, the clerk of the court in which the
indictment or information is pending shall transmit the
papers in the proceeding or certified copies.thereof to the
clerk of the court for the district in which the defendant is
arrested, held, or present, and the prosecution shall continue
|t in that district.

(@)

(®)

Consent to Transfer. A prosecution may be
transferred from the district where the indictment or

- information is pending, or from which a warrant on
+a complaint has been issued, to the district where
z‘the,,defe‘ndant is arrested,. h‘eld or present if:

(1) the defendant states in wrltmg a wish to plead
guilty or nolo contendere and to waive trial in
the district where the indictment, information,
or complaint is pending, consents in writing to
the court’s disposing of the case in the
transferee district, and files the statement in
the transferee district; and ‘

the United States attorneys in both districts
approve the transfer in writing.

@

Clerk’s Duties. After receiving the defendant’s
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to
the clerk in the transferee district.

R — .
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(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district
in which a complaint is pending against that defendant may
state in writing a wish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the case in the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney
{l for each district. Upon filing the written waiver of venue in
|l the district in which the defendant is present, the prosecution
|| may proceed as if venue were in such district.

R

.

(c) Effect of Not Guilty Plea. If after the proceeding has
been transferred pursuant to subdivision (a) or (b) of this

|| rule the defendant pleads not guilty, the clerk shall return the
|l papers to the court in which the prosecution was

Il commenced, and the proceeding shall be restored to the

|l docket of that court. The defendant’s statement that the

defendant wishes to plead guilty or nolo contendere shall not

be used against that defendant.

©

Effect of a Not Guilty Plea. If the defendant
pleads not guilty after the case has been transferred
under Rule 20(a), the clerk must return the papers to
the court where the prosecution began, and that
court must restore the proceeding to its docket. The
defendant’s statement that the defendant wished to

. plead guilty or nolo contendere is not, in any civil

or criminal proceeding, admissible against the
defendant.
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(d) Juveniles. A juvenile (as defined in 18 U.S.C. § 5031)
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in
violation of a law of the United States not punishable by

|| death or life imprisonment may, after having been advised by

counsel and with the approval of the court and the United
States attorney for each district, consent to be proceeded

|l against as a juvenile delinquent in the district in which the

juvenile is arrested, held, or present. The consent shall be
givenin writing before the court but only after the court has

|l apprised the juvenile of the juvenile’s rights, including the
|| right to be returned to the district in which the juvenile is

alleged to have committed the act, and of the corisequences
of such consent.

(d) Juveniles.

(1) Consent to Transfer. A juvenile, as defined in

2

18 U.S.C. § 5031, may be proceeded against as
a juvenile delinquent in the district where the
juvenile is arrested, held, or present if:

(A) the alleged offense that occurred in the
other district is not punishable by death
or life imprisonment;

(B)
©

an attorney has advised the juvenile;

the court has informed the juvenile of the
juvenile’s rights — including the right
to be retumed to the district where the
offense allegedly occurred — and the
consequences of waiving those rights;
(D) the juvenile, after receiving the court’s
information about rights, consents in
writing to be proceeded against in the
transferee district, and files the consent
in the transferee district;

the United States attorneys for both

®
districts approve the transfer in writing;
and

(F) the transferee court approves the

transfer.

Clerk’s Duties. After receiving the juvenile’s
written consent and the required approvals, the
clerk where the indictment, information, or
complaint is pending or where the alleged
offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.

-COMMITTEE NOTE

The language of Rule 20 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.
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New Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new
Rule 20(b). The new provision provides that after the court has determined that the provisions in Rule 20(d)(1)
have been completed and the transfer is approved, the file (or certlﬁed copy) must be transmitted from the original
court to the transferee court. ‘
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Rule 21. Transfer From the District for Trial Rule 21, Transfer for Trial

(a) For Prejudice in the District. The court upon motion of | (a) For Prejudice. Upon the defendant’s motion, the
the defendant shall transfer the proceeding as to that court must transfer the proceeding against that |
defendant to another district whether or not such district is defendant to another district if the court is satisfied

|| specified in the defendant’s motion if the court is satisfied that so great a prejudice against the defendant exists
that there exists in the district where the prosecution is in the transferring district that the defendant cannot -
pending so great a prejudice against the defendant that the obtain a fair and impartial trial there.
defendant cannot obtain a fair and impartial trial at any place
‘fixed by law for holding court in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon the defendant’s motion,
parties and witnesses, and in the interest of justice, the court the court may transfer the proceeding, or one or
upon motion of the defendant may transfer the proceeding as more counts, against that defendant to another
to that defendant or any one or more of the counts thereof to district for the convenience of the parties and
another district. witnesses and in the interest of justice.

(c) Proceedings on Transfer. When a transfer is ordered (c) Proceedings on Transfer. When the court orders a
the clerk shall transmit to the clerk of the court to which the transfer, the clerk must send to the transferee

‘I proceeding is transferred all papers in the proceeding or district the file, or a certified copy, and any bail
duplicates thereof and any bail taken, and the prosecution taken. The prosecution will then continue in the
shall continue in that district. transferee district.

(d) Time to File a Motion to Transfer. A motion to
transfer may be made at or before arraignment or at
any other time the court or these rules prescribe.

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the general restyling of the Criminal Rules tomake them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

Amended Rule 21(d) consists of what was formérly Rule 22. The Committee believed that the substance of
Rule 22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in

Rule 21.
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Ru)e 22. Time of Motion to Transfer

Rule 22. [Transferred.]

A motion to transfer under these rules may be made at or
before arraignment or at such other time as the court or these

rules may prescribe.

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21(d).
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VI. TRIAL TITLE V1. TRIAL

Rule 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

(a) Trial by Jury. Cases required to be tried by jury shall (a) Jury Trial. If the defendant is entitled to a jury
|| be so tried unless the defendant waives a jury trial in writing trial, the trial must be by jury unless:

with the approval of the court and the consent of the ‘ ‘

government. (1) the defendant waives a jury trial in writing;

(2) the government consents; and
. (3) the court approves.
‘n (b) Jury of Less Than Twelve. Juries shall be of 12 but at (b) Jury Size.
Nl any time before verdict the parties may stipulate in writing
|l with the approval of the court that the jury shall consist of (1) In General. A jury consists of 12 persons
}‘ ‘any number less than 12 or that a valid verdict may be unless this rule provides otherwise.
Ll returned by a jury of less than 12 should the court find it
i ‘necessary to €Xcuse one or more jurors for any just cause (2) Stipulation for a Smaller Jury. Atany time -
it after trial commences. Even absent such stipulation, if the before the verdict, the parties may, with the
ii[f court finds it necessary to excuse a juror for just cause after court’s approval, stipulate in writing that:
“ii the jury has retired to consider its verdict, in the discretion of
‘ ithe court a valid verdict may be returned by the remaining 11 (A) the jury may consist of fewer than 12
{% jurors. - persons; or
l (B) ajury of fewer than 12 persons may
At return a verdict if the court finds it
[‘ } necessary to excuse a juror for good
| cause after the trial begins.-
l | (3) Court Order for a Jury of 11, After the jury
i“ : has retired to deliberate, the court may
| ‘ permit a jury of 11 persons to return a
l verdict, even without a stipulation by the
l1 parties, if the court finds good cause to
i €XCuse a juror.
|l (c) Trial Without a Jury. In a case tried without a jury the (¢) Nonjury Trial. In a case tried without a jury, the
I court shall make a general finding and shall in addition, on court must find the defendant guilty or not guilty.
{| request made before the-general finding, find the facts If a party requests before the finding of guilty or
1 specially. Such findings may be oral. If an opinion or . not guilty, the court must state its specific
{ff memorandum of decision is filed, it will be sufficient if the findings of fact in open court or in a written
il} findings of fact appear therein. decision or opinion.
COMMITTEE NOTE

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

- are intended to be stylistic only.

E]

. current Rule 23(b), the term “just cause
appears in other rules. No change in substance is intended.
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Rule 24. Trial Jurors

Rule 24. Trial Jurors.

(a) Examination. The court may permit the defendant or
the defendant’s attorney and the attorney for the government
to conduct the examination of prospective jurors or may
itself conduct the. examination. Tn-the latter event the court
shall permit the defendant or the defendant’s attorney and,
the attorney for the government to supplement the
examination by such further inquiry as it deems proper or | ]

shall itself submit to the prospective jurors, such additional
- |t questions by the parties or their attorneys as it deems proper.

@

Examination.

(1) In General. The court may examine.

prospectlve jurors or may permit the attorneys ‘

for the parties to do so.

2
jurors, it must permit the attorneys for the
parties to:

(A) esk further questions that the court
considers proper; or

(B) ' submit further questions that the court

' may askif it considers them proper.

Court Examination. If the court examines the

(b) Peremptory Challenges. If the offense charged is

I Il punishable by death, each side is entitled to 20 peremptory
|| challenges. If the offense charged is punishable by

imprisonment for more than one year, the government is
entitled to 6 peremptory challenges and the defendant or
defendants jointly to 10 peremptory challenges. If the
offense charged is punishable by imprisonment for not more

|f than one year or by fine or both, each side is entitled to 3
{l peremptory challenges. If there is more than one defendant,

the court may allow the defendants additional peremptory
challenges and permit them to be exercised separately or
jointly. " :

(b) Peremptory Challenges. Each side is entitled to

the number of peremptory challenges to prospective

jurors specified below. The court may allow
additional peremptory challenges to multiple
defendants, and may allow the defendants to
exercise those challenges separately or jointly.

(1) Capital Case. Each side has 20 peremptory
challenges when the government seeks the
death penalty.

Other Felony Case. The government has 6
peremptory challenges and the defendant or
defendants jointly have 10 peremptory

Q2)

challenges when the defendant is charged with | |

a crime punishable by imprisonment of more
than one year.

(3) Misdemeanor Case. Each side has 3
peremptory challenges when the defendant is
charged with a crime punishable by fine,
imprisonment of one year or less, or both.

—
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(c) Alternate Jurors.

(1) In General. The court may empanel no more than 6
jurors, in addition to the regular jury, to sit as alternate
jurors. An alternate juror, in the order called, shall replace a

juror who becomes or is found to be unable or disqualified to

perform juror duties. Alternate jurors shall (i) be drawn in
the same manner, (ii) have the same qualifications, (iii) be

subj éqt to the same examination and challenges, and (iv) take
the same oath as regular jurors. An alternate juror has the

same functions, powers, facilities and privileges as a regular
juror. ' ‘

(c) Alternate Jurors.

4))

@

In General. The court may impanel up to 6
alternate jurors to replace any jurors who are
unable to perform or who are disqualified from
performing their duties.

Procedure.

(A) Alternate jurors must have the same
qualifications and be selected and sworn
in the same manner as any other juror.

(B) Alternate jurors replace jurors in the

same sequence in which the alternates

were. selected. An alternate juror who
replaces a juror has the same authority as
the other jurors. ‘

(2) Peremptory Challenges. In addition to challenges
otherwise provided by law, each side is entitled to 1
additional peremptory challenge if 1 or 2 alternate jurors are
empaneled, 2 additional peremptory challenges if 3 or 4
alternate jurors are empaneled, and 3 additional peremptory

|l challenges if 5 or 6 alternate jurors are empaneled. The

additional peremptory challenges may be used to remove an

1l alternate juror only, and the othér peremptory challenges

allowed by these rules may not be used to remove an
alternate juror.

(3) Retention of Alternate Jurors. When the jury
retires to consider the verdict, the court in its discretion may
retain the alternate jurors during deliberations. If the court
decides to retain the alternate jurors, it shall ensure that they
do not discuss the case with any other person unless and
until they replace a juror during deliberations. If an alternate
replaces a regular juror after deliberations have begun, the
court shall instruct the jury to begin its deliberations anew.

(&)

@

Retaining Alternate Jurors. The court may
retain alternate jurors after the jury retires to
deliberate. The court must ensure that a
retained alternate does not discuss the case
with anyone until that alternate replaces a juror
or is discharged. If an alternate replaces a
juror after deliberations have begun, the court
must instruct the jury to begin its deliberations
anew. .

Peremptory Challenges. Each side is entitled
to the number of additional peremptory
challenges to prospective alternate jurors
specified below. These additional challenges
may be used only to remove alternate jurors.

(A) One or Two Alternates. One additional
peremptory challenge is permitted when
one or two alternates are impaneled.

(B) Three or Four Alternates. Two
additional peremptory challenges are
permitted when three or four alternates
are impaneled.

(C). Five or Six Alternates. Three additional

peremptory challenges are permitted
when five or six alternates are
impaneled.
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COMMITTEE NOTE
The language of Rule 24 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

Inrestyling Rule 24(a), the Committee deleted the language that authorized the defendant to conduct voir dire

of prospective jurors. The Commlttee believed that the current language was potentlally ambiguous and could lead
one incorrectly to conclude that a defendant represented by counsel, could personally conduct voir dire or |
additional voir dire. The Committee believed that the intent of the current provision was to permlt a defendant to

partlclpate personally in v01r dire only if the defendant was actmg pro se. Amended RuIe 24(a) refers only to

attorneys for the partles ie., the defense counsel and the attorney for the' government with the understandlng that:

if the defendant is not represented by counsel, the court may still, in its discretion, permit the defendant to
participate.in voir dire. In summary, the Committee intends no change in practice.

Finally, the rule anthorizes the court in multi-defendant cases to grant additional peremptory challenges to
the defendants If the court does so, the prosecution may request additional challenges in a multi-defendant case,
not to exceed the total number avallable to the defendants jointly. The court, however, is not required to equahze
the number of challenges where additional challenges.are granted to the defendant.
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Rule 25. Judge; Disability

Rule 25. Judge’s Disability

(a) During Trial. If by reason of death, sickness or other
disability the judge before whom a jury trial has commenced
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity
with the record of the trial, may proceed with and finish the
trial.

(a) During Trial. Any judge regularly sitting in or
assigned to the court may complete a jury trial if:

(1) the judge before whom the trial began cannot
proceed because of death, sickness, or other
disability; and

(2) the judge completing the trial certifies
familiarity with the trial record. ‘

(b) After Verdict or Finding of Guilt. If by reason of
absence, death, sickness or other disability the judge before
whom the defendant has been tried is unable to perform the
duties to be performed by the court after a verdict or finding
of guilt, any other judge regularly sitting in or assigned to -
the court may perform those duties; but if that judge is
satisfied that a judge who did not preside at the trial cannot
perform those duties or that it is appropriate for any other
reason, that judge may grant a new trial.

(b) After a Verdict or Finding of Guilty.

(1) In General. After a verdict or finding of
guilty, any judge regularly sitting in or
assigned to a court may complete the court’s
duties if the judge who presided at trial cannot
perform those duties because of absence,
death, sickness, or other disability.

(2) Granting a New Trial. The successor judge
may grant a new frial if satisfied that:

(A) ajudge other than the one who presided
at the trial cannot perform the post-trial
duties; or

(B) anew trial is necessary for some other
reason.

™ 1 (3

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new frial when a judge determines that no other judge could
perform post-trial duties or when the judge determines that there is some other reason for doing so. The current
rule indicates that those reasons must be “appropriate.” The Committee, however, believed that a better term would
be “necessary,” because that term includes notions of manifest necessity. No change in meaning or practice is

intended.
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Rule 26. Taking of Testimony Rule 26. Taking Testimony
In all trials the testimony of witnesses shall be taken orally In every trial the testimony of witnesses must be
in open court, unless otherwise provided by an Act of . -taken in open court, unless otherwise provided by a

Congress, or by these rules, the Federal Rules of Evidence, statute or by rules adbpted under 28 U.S.C. §§ 2072-2077.

or other rules adopted by the Supreme Court.

COMMITTEE NOTE

The language of Rule 26 has been amended as palft of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below. ‘

Rule 26(a) is amended, by deleting the word “orally,” to accommodate witnesses who are not able to present
oral testimony in open court and may need, for example, a sign language interpreter. The change conforms the rule,
in that respect, to Federal Rule of Civil Procedure 43.,

REPOR'I%ER’S NOTES
i

In publishing the “style” changes to the Federail Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considjéred at least one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 26 was one of those rules. This proposed
revision of Rule 26 includes only style changes. Anoﬁher version of Rule 26, which includes an amendment that
would authorize a court to receive testimony from a rc:e‘mote location, is presented in the “substantive” package.
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Rule 26.1. Determination of Foreign Law

Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of
a foreign country shall give reasonable written notice. The
court, in determining foreign law, may consider any relevant
material or source, including testimony, whether or not
submitted by a party or.admissible under the Federal Rules
of Evidence. The court’s-determination shall be treated as a

Y

A party intending to raise an issue of foreign law

'| must provide the court and all parties with reasonable
written notice. Issues of foreign law are questions of law
| but in deciding such issués a.court may consider any

|| relevant material or source — including testimony —
'| without regard to the Federal Rules of Evidence.

ruhng on a quest1on oflaw.. = -~

COMMiTTEE NOTE

The language of Rule 26.1 has been arnended as part of the generalrrestylmg of the Cnmmal Rules to make
them more easﬂy understood and to make style and terminology consistént throughout the rules These changes

are intended to be styhstlc only

\\\\\
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Rule 2§.2. Production of Witness Statements

Rule 26.2. Producing a Witness’s Statement

(a) Motion for Production. After a witness other than the
defendant has testified on direct examination, the court, on
motion of a party who did not call the witness, shall order
the attorney for the government or the defendant and the
defendant’s attorney, as the casemay be, to; produce for the
exammatlon and use; of: the movmgl partyt any statement nf

|

| @

e T lm‘u

Motion to Produce. After a witness other than the

. defendant has testified on direct examination, the .
«court, on motion of a party who did not call the

witness, must'order an attorney for the govemment

- or the defendant and the. defendant’s attorney to
" produce, for the; exammatlon and use of the moving

party any statement 1 th w'tness thatiis in thelr o

Al Jy

possessron and that relates Ito the subJect matter of
the. w1tness s testrmony

l te tortthe sub_)ect matter conce‘ ‘ mg

Ty i [

d, the, court‘s all ”prd
o'the movmg party.

(b)

Producing the Entlre Statement. If the entire

statem 1 ’t,tsubj ect matter of the
v‘srhthe , the court must order that the
st;at;‘et ;M(‘)f the movmg party.

(c) Productmn of Exclsedt Statement_ If the wother party
claims that- the\ statement ,oontam ‘lpnvrleged 1nformat10n or
matter that. does net :relate to ithe subJ ect rnatter concermng
which the witness| has t st1ﬁed the court shall order that it
be delwered to the courtiin pamera Upon inspection,: the

court shall excise the. portrons of: the statement: that are

|| privileged or that do not| rrelate to the subject matter

concerning Whtch the w1tness has testified, and shall order

|l that the, statement w1th such matenal excrsed nbe delivered
| to the m0v1ng party

portron of the statement that is

withheld from, the defendant over|the defendantr s Ob_] ection

|| must be preserved by the! attorneyt for the government and, if
|l the defendant appeals a conv;etron must be, made available
|l to the appellate court for the purpose of deterrmnmg the

correctness of the decismn to excise the portion of - the

1l statement.

(©)

Producmg atRedacted Statement. If the party
Who ealled the w1tness claims that the statement
contalns mformatton that is privileged or does not
relate to the subject matter of the witness’s
testtrnony, the court must inspect the statement in
carhera; After exmsmg any privileged or unrelated
portions, the court must order delivery of the
redacted statement to the moving party. If the
defendant objects to an.excision, the court must
preserve the entire statement with the excised
portion indicated, under seal, as part of the record.

(d) Recess for Exammatlon of Statement. Upon dehvery
of the statement to the movmg party, the court, upon
apphcatlon of that party, may recess the proceedmgs so that
counsel may examine the statement and prepare to use it in

the proceedmgs

1 @

Recess to Examine a Statement. The court may
recess the proceedings to allow time for a party to
examine the statement and prepare for its use.

(e) Sanction for Failure to Produce Statement. lIf the

|| other party elects not to comply with an order to. deliver a
|| statement to the moving party, the court shall order that the
; testlmony of the witness be stncken from the: record and that

the trial proceed or, if it is the attorney for the govemment

{| who elects not to comply, shall declare a mistrial 1f required
|l by the interest of justice.

©

Sanction for Failure to Produce or Deliver a
Statement. If the party who called the witness
disobeys an order to produce or deliver a statement,
the court must strike the witness’s testimony from
the record. If an attorney for the government
disobeys the order, the court must declare a mistrial
if justice so requires.

T
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(f) Definition. As used in this rule, a “statement” of a (f) “Statement” Defined. As used in thisrule, a
witness means: witness’s “statement means:
1a wr1tten statement made by the witness that is (1) a written statement that the witness makes and
signed or otherwise adopted or approved by the signs, or otherwise adopts or approves;
witness; ‘ '
‘ o A (2) a substantially verbatim, contemporaneously

2)a substantially verbatim recital of an oral statement recorded recital of the witness’s oral statement
made by the witness that is recorded that is contained in any recording or any ‘
contemporaneously with the making of the oral transcription of a recording; or

statement and that is contained in a stenographic, ‘

thechanical, electrical, or other recordmg ora (3) the witness’s statement to a grand jury,
transcription thereof; or b Lo ‘ . however taken or recorded, or a transcription

of such a statement. -

(3) a statement, however taken or recorded, or a

transcription thereof, made by the witness to a grand
jury.

(g) Scope of Rule. This rule applies at a suppression (g) Scope. This rule applies at trial, at a suppression
hearing conducted under Rule 12, at trlal under this rule, and hearing under Rule 12, and to the extent specified in ' ‘
|| to the extent specified: the following rules:
(1) 1in Rule 32(c)(2) at sentencing; (1) Rule 5.1(h) (preliminary hearing);
(2) inRule 32.1(c) at a hearing to revoke or modify (2) Rule 32(i)(2) (sentencing);
probation or supervised release;
(3) Rule 32.1(e) (hearing to revoke or modify
(3) inRule 46(3) at a detention hearing; probation or supervised release);
(4) in Rule 8 of the Rules Governing Proceedings (4) Rule 46(j) (detention hearing); and
under 28 U.S.C. § 2255; and
(5) Rule 8 of the Rules Governing Proceedings
(5) 1in Rule 5.1 at a preliminary examination. under 28 U.S.C. § 2255.
COMMITTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only, except as noted below.

Current Rule 26.2(c) states that if the court withholds a portion of a statement, over the defendant’s objection,
“the attorney for the government” must preserve the statement. The Committee believed that the better rule would
be for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

~ Also, the terminology in Rule 26.2(c) has been changed. The rule now speaks in terms of a “redacted”
statement instead of an “excised” statement. No change in practice is intended.

Finally, the list of proceedings in Rule 26.2(g) has been placed in rule-number order.
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The language of Rule 26.3 has been amended as paft of'the genéral restyling ofthe Criminal Rules to make them
more easily understood and to make style and termmology consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 26.3. Mistrial Rule 26.3. Mistrial %E
Before ordering a mistrial, the court shall provide an Before ordering a mistrial, the court must give each
|| opportunity for the government and for each defendant to defendant and the government an opportunity to comment |f| |
comment on the propnety of the order including whether on the propriety of the order, to state whether that party
each party consents or obj ects to a mistrial, and to suggest consents or objects, and to suggest alternatlves
any alternatives. |Vﬁ
E IR R TR I : COMMITTEE NOTE }
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Rule 27. Proef of Official Record - - , Rule 27. Proving an Official Record

An official record or an entry therein or the lack of such a ‘ A party may prove an official record, an entry in

record or entry may be proved in the same manner as in civil | such a record, or the lack of a'record or entry in the same

actions. : L . - | manner as in a civil action. :
COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and termmology consistent throughout the rules. These changes are
intended to be stylistic only g

Page -93-




Rule 28. Interpreters |

. Rule 28. Interpreters

The court may appoint an interpreter of'its own selection
and may fix the reasonable compensation of stich interpreter.:
‘Such compensation shall be pald out of funds provided by
law or by the government as the court may. dlrect '

- The court may select, appoint, and set the.
reasonable compensation for an interpreter. The
compensatlon must be paid from funds. prowded by law

‘or by the government as the couirt may diréct.

”'l‘ Y

COMMITTEE NOTE

T“! Lo LT
The language of Rule 28 has been amended"‘a

ﬂm

paft of the general restyhng of the Criminal Rules to make them

more easily understood and to make style and teﬁmncalogy consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 29. Motion for Judgment of Acquittal

Rule 29. Motion for a Judgment of Acquittal

(a) Motion Before Submission to Jury. Motions for
directed verdict are abolished and motions for judgment of
acquittal shall be used in their place. The court on motion of
a defendant or of its own motion shall order the entry of
Judgment of acquittal of one or more offenses charged in the
indictment or mformatron after the evidence on either side is
closed if the evidence is insufficient to sustain a conviction .
of such offense or offenses. If the defendant’s motion for
judgment of acquittal at the close of the evidence offered by

|| the government is not granted, the defendant may offer

evidence without havmg reserved the rlght

(a) Before Submission to the Jury. After the

_government closes its evidence or after the close of
all the evidence, the court on the defendant’s

- motion must enter a judgment of acquittal of any
offense for which the evidence is insufficient to
sustain a.conviction, The court may on its own
consider whether the evidence is 1nsufﬁ01ent to
.‘sustam a conviction. If the court denies a motion .
for a judgment of acqu1tta1 at the:close of the -
government’s evidence, the defendant may offer :“‘

(b) Reservation of Decision on Motion. ’The court may
reserve decision on a‘motion for judgment ¢ of acquittal, '
proceed w1th the trial (where the motlon is¥ 4made before the
close of all the ev1dence) subm1t the case to the jury and
decrde the motron elther before the Jury returns a verdict or
after 1t returns a verdlct of gu11ty or 18 drscharged without
havmg returned a ver rct | If the court réserves a decision, it
must dec1de the motlon on <the basrs of the ev1dence at the
time the ruling was reserved.

o

: t\evrdence w1thout having reserved the right to do $0.

(b) Reservmg Decision. The court' may reserve '
decision onthe motion, proceed with the trial *
(where the motion is'made before the close of all
the evidence), submit the case to the jury, and '
decide the motjon either before the jury returns a,
verdict or after it returns a verdict of gullty oris
discharged without having retum“ed a verdict. If the
court reserves decision, it must decide the motlon
on the basis' of the.evidence at the time the ruhng »
was reserved

(¢) Motion After‘*l)ls‘charge of Jury. If the jury returns a
verdict of guilty ot is dlscharged without having returned a
verdict, a motion! for Judgment of acquittal may be made or
reriewed tw1th1n 7 days after the jury is discharged or w1th1n
such’ further tlme‘ as tHe court may fix during the 7-day | ,
penod If a verdrct of gullty is returned ithe court may on
such motron set asrde the verdict and’ enter: ]udgrnent of
acqulttal Ifno verd"ct wlS returned the court ‘may enter ¢

' Judgment of acqurttal It shall not be necessary to the makmg

of such a motion, that a srm11ar rnotron has been made prior
to the submission of the case to the j Jury

| (© After J ury Ve‘rdict or Discharge. 1
| r

(1) Time for a Motion. A defendant may move|
for a judgment of acquittal, or renew such a .

. motion, within 7 days after a guilty verdict dr
after the court drscharges the jury, whrchever
is later, or within any ¢ ‘'other time the court sets
durmg the 7-day penod : ‘

(2) Ruling on the Motwn. If the jury has returned
a guilty verdict, the court may set aside the
verdict and enter an acquittal. If the jury has
failed to return a;verdict; the court may enter a
judgment of acqurttalw

(£)] No Prior Motion Requlred A defendant is
" not required to move for,a judgment of
-acquittal before the court submits the case to
the jury as a prereqursrte for making such a

Page -95-
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‘been granted cond1t1onally
‘appeal the new: trial shall proceed
has otherW1se ordered. Tf

(d) Same: Conditional Ruling on Grant of Motion. If a
motion for judgment of acquittal after verdict.of guilty under
this Rule is granted, the court shall also determine whether
any motion for a new trial should be granted if the Judgment
of acqurttal is thereafter Vacated or reyersed, specrfymg the
grounds for such determmatlon If the motion for.anew trial
is granted condrtronally, th order thereon does not affect the
ﬁnahty of the Judgment ““If the mot;on for a"‘ ""ew trial has o

subsequent |
ofthe |

(d) Conditional Ruling on a Motion for a New Trial.

M

Motion  for a New Trial. 1f the court enters a
Judgment of acquittal after a guilty verdict, the
court must also condltronally determine )
whether any motion for a new tiial should be:

granted if the Judgment of acquittal is later -

o

L grantmg a mot1on for-a new. trial' does not |

A3)

-vécatéd or reversed The court must spec1fy

) uzl
e

the reasons for that determmatron TR

Fmahty The ‘court’s order cond1t1onally '

affect the ﬁnahty of the Judgment of acqurttal.

b

Appeal

(A) Grant of a Motion for a New Trial. If the

‘ court condltlonally grants a motion forh
new trial and an appellate court later \‘,‘

. reverses the _]udgment of acquittal, thea'

' trlal’ court must proceed with the new
. trral”unless the appellate court orders

1€ |

otherwise o ‘

Denial of a Motion for a New Trial. 1f|

the court conditionally denies a motion

- -for a new trial, an appeliee may assert |

- that the denial was erroneous. If the |

appellate court later reverses the R

: Judgment of acquittal, the trial court §

. must proceed as the appellate court
directs.

(B)

e
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COMMITTEE NOTE

The language of Rule 29 has been amended as parjt of the general restyling of the Criminal Rules to make them *‘
more easily understood and to make style and terrnirlology consistent throughout the rules. These changes are

mtended to be stylistic only, except as noted below.

In Rule 29(a), the ﬁrst sentence abohshlng “dlre( ted verdicts” has been deleted because it is unnecessary.
The rule continues. to recogmze thata Judge may sua s} Jonte enter a judgment of acquittal. . £

o Rule 29(c)(1) addresses the issue of the timing oi a motion for judgment of acquittal. The amended rule now |
includes language that the motion must be made within 7 days after a guilty verdict or after the judge dischargesthe  *

jury, whichever occurs later. That change reflects the fact that in a capital case or in a case involving criminal
forfeiture, for example, the jury may not be discharged until it has completed its sentencing duties. The court may
still set another time for the defendant to make or renew the motion, if it does so within the 7-day period.
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29.1. Closing Argument

After the closing of evidence the prosecution shall open the
argument. The defense shall be permitted to reply. The
prosecution shall then be permitted to reply in rebuttal.

Closing arguments proceed in the following order:
(a) the government argues;

(b) the defense argues and

intended to be stylistic only.

Page -97-

(c) ‘the ‘government rebuts. v

COMMITTEE N OTE

The language of Rule 29.1 has been amended as part of the general restyling ofthe Cnmlnal Rules tomake them
more easily understood and to make style and terminology consistent throughout the rules These changes are

1




Rule 30. Instructions Rule 30. Jury Instructions.
At the close of the evidence or at such earlier time during - (a) - In General. Any party may request in writing that
the trial as the court reasonably directs, any party may file - |:* . the court instruct the jury on the law as specified in
written requests that the court instruct the jury on the law as .the request. The request must be made at the close
set forth in the requests. At the same time copies of such of the evidence or at any earlier time during the trial
requests shall be furnished to all parties. The court shall: ~ that the court reasonably sets. When the request is
inform counsel of'its proposed action upon the:requests prior made, the requesting party must furnish a copy to .
|| to-their arguments to the jury.. The court may instruct the every other party. ; !
jury before or after the arguments are completed or at both. ‘
times. ‘No party may assign‘as error any portion'ofthe' '~ | (b) Ruling on a Request. The court must inform the *
charge or omission therefrom unless that party objects parties before closing arguments how it intends to
thereto before the jury retires to consider its verdict, stating - rule on the requested instructions.
distinctly the matter to.which that party objects and the
grounds of the; pj;ie;”ct" . Opportunity shall be given to make | (¢) Time for Giving Instructions. The court may
|| the obj ebt‘li;ﬂl} outiof the I qg ’f the jury.and, on requestof | - jnStruc;t the jury before or after the arguments are
any party, out ofithe presence of the jury. ‘ completed, or at both times.
(d) Objections to Instructions. A party who objects to
any portion of the instructions or to a failure to give
a requested instruction must inform the court of the
specific objection and the grounds for the objection
before the jury retires to deliberate. An opportunity
must be given to object out of the jury’s hearing
and, on request, out of the jury’s presence. Failure
to object in accordance with this rule precludes
appellate review, except as permitted under
Rule 52(b).
COMMITTEE NOTE

The language of Rule 30 has been amended as part'of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve a claim of error regarding

an instruction or failure to instruct. The rule retains the requirement of a contemporaneous and specific objection
(before the jury retires to deliberate). As the Supreme Court recognized in Jones v. United States, 527U.S.373,388
(1999), read literally, current Rule 30 could be construed to bar any appellate review when in fact a court may
conduct a limited review under a plain error standard. The topic of plain error is not addressed in Rule 30 because
it is already covered in Rule 52. No change in practice is intended by the amendment.

REPORTER’S NOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 30 was one of those ruleslv This proposed revision of Rule
30 includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would
authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is
presented in the “substantive” package. ‘
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jury is discharged, the court shall, on a party’s request, or
may on its own motion, poll the jurors individually. If the
poll reveals a lack of unanimity, the court may direct the jury
to deliberate further or may declare a mistrial and discharge

the jury.

Rule 31. Verdict Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be (a) ' Return. The jury must return its verdict to a judge
returned by the jury to the judge in open court. in open court. The verdict must be unanimous.

(b) Several Defendants. If there are two or more (b) Partial Verdicts, Mistrial, and Retrial.

defendants, the jury at any time during its dehberatlons may ‘ A o :
return a ‘verdict or verdicts with respect to:a defendant or (1) Multiple Defendants. If there are multiple ‘
defendants as to whom it has agreed; if the jury cannot agree defendants, the jury may return a verdict at any
with respect to all, the defendant or defendants as to whom it time during its deliberations as to any

does not agree may be tried again: defendant about whom it has agreed.

(2) Multiple Counts. If the jury cannot agree on
all counts as to any defendant, the jury may
return a verdict on those counts on which it has
agreed.

(3) Mistrial and Retrial. 1f the jury cannot agree
on a verdict on one or more counts, the court
may declare a mistrial on those counts. The
government may retry any defendant on any
count on which the jury could not agree.

"IN(c) Conviction of Less Offense. The defendant may be (c¢) Lesser Offense or Attempt. A defendant may be
found guilty of an offense necessarily included in the offense found guilty of any of the following:
charged or of an attempt to commit either the offense .
charged or an offense necessarily included therein if the (1) an offense necessarily included in the offense
J attempt is an offense. charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily
included in the offense charged, if the attempt
is an offense in its own right.

(d) Poll of Jury. After a verdict is returned but before the (d) Jury Poll. After a verdict is returned but before the

jury is discharged, the court must on a party’s

request, or may on its own, poll the jurors \
individually. If the poll reveals a lack of unanimity, ||
the court may direct the jury to deliberate further or
may declare a mistrial and discharge the jury.

L () Criminal Forfeiture. [Abrogated]
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COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
mtended tobe: styhst1c only !

Rule 31(b) has been amended to-clarify that a jury may return partial verdicts, eitheras to multlple defendants‘ o
or multiple counts, or both. See, e.g., United States v. Cunnzngham 145F.3d 1385, 1388- 90 (D C Clr 1998) (part1a1 EE
verd1cts on multlple defendants and counts) No change in practlce is 1ntended e
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VIIL. JUDGMENT

TITLE VIL POST-CONVICTION PROCEDURES

Rule 32. Sentence and Judgment

Rule 32. Sentencing and Judgment

(f) Definitions. For purposes of this rule —

@ “victim” means any individual against whom an

offense has'been commltted for which a sentence is to

_be imposed, but the right of allocution under
subdivision (c)(3)(E) may be exercised 1nstead by —

'(A) a parent or legal guardian if the victim is
below the age \of eighteen years or incompetent; or

(B) one or more famlly members or relatives |
designated by the court if the victim is deceased or
1ncapac1tated

if such person or persons are present at the
sentencing hearing, regardless of whether the
v10t1m is present and
(2) “crime of Violence or sexual abuse” means a crime
that involved thé‘ use or. attempted or threatened use of
physical force against the person or property of
another, or a crime under chapter 109A of title 18,
United States Code

(a) Defimtlons The following deﬁmtlons apply under
this rule: ‘

(1) “Crime.of violence or sexual abuse” means:

(A) acrime that involves the use, attempted
use, or threatened use of physical force
agalnst another S person or property; or

B) a crlme under 18 U S C. §§ 2241-2248

or §§ 2251-2257

(2) “Victim” means an individual against whom
the defendant committed an offense for which
the court will impose sentence.

(a) In General Tlme for Sentencmg When a presentence

] 1nvest1gat10n and report are made under subdivision (b)(l)

- |l sentence should be 1mposed without unnecessary delay

(. followmgw completlon of the ptocess prescribed by .

.|| subdivision (b)(6). The time limits prescribed in subdivision -
i || (b)(6) may be either shortened or lengthened for good cause.

il
b

b) Time of Sentencing. .

(1) In General. The court must impose sentence,
without unnecessary delay. ,1

)} ‘Changing Time Lii;tits The court may, for 1

~.good cause, change any time limits prescnbed
in thls rule. , o §i
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(b) Presentence Investigation and Report. -
(1) When Made. The probation officer must make a -

_presentence 1nvest1gat10n and submlt 'a report t to the
_ court before sentence is imposed unless:

(A) the court finds that the 1nformat10n in the
record enables it to exercise its sentencmg
authorlty meamngfully under‘ ‘18 US.C.§ 3553'
and

(B) the court explains this finding on the record
NotW1thstand1ng the preceding sentence, a ‘
presentence 1nvest1gat10n and report, or other;
ireport containing information sufficient for the

,court to enter an order of rest1tut10n, as the court
rnay dlrect sha]l be: requlred in any case in whlch
restitution is requlred to be ordered:

g [T n o
I V] . W i
I

!

(c) Presentence Investigation.
(1) Required Investigation.

(A) In General. The probation officer must

_conduct a presentence 1nvest1gat10n and

o ‘submlt a report to the court before it ;

) 1mposes sentence unless :

(1) 18 U S.C. § 3593(0) or another
, $tatute regmres othemlse, or

(i) the court finds that the information

in the record enables it to ki

" meaningfully exercise its L

sentencing authorlty under 18 |

U.S.C. § 3553, and the court h

explalns its ﬁndlng on the record. }

B) Restztutzon If the Taw requires

restitution, the probation officer must

conduct an 1nvest1gat10n and submit a q,“

report that contams sufficient |

1nf0rmat10n for the court to order i

restitution, ‘ tk

(2) Presence of Counsel. On request, the defendant S
counsel is entitled to notice and a reasonable . |
opportunity to attend any interview of the defendant by
a probation officer in the course of a presentence

investigation. ”[

(2) Interviewing the Defendant The probation g
officer who 1nterv1ews a defendant as part of |3
presentence mvestlgatlon must on request,
give the defendant s attorney 1 notice anda

(3) Nondisclosure. The report must not be subrmtted

to the court or its contents disclosed to.anyone unless
' the defendant has consented in writing, has pleaded

guilty or nolo contendere, or has been found guilty.
|

E
1
i
1
I
;

I
|
I
]
|
!

i
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(4) Contents of the Presentence Report. The
presentence report must contain —

(A) information about the defendant’s history and
characteristics, including any prior criminal
record, financial condition, and any circumstances
that, because they affect the defendant’s behavior,
may be helpful in imposing sentence or in
correctional treatment;

(B) the classification of the offense and of the
defendant under the categories established by the
Sentencing Commission under 28 U.S.C.

§ 994(a), as the probation officer believes to be
applicable to the defendant’s case; the kinds of
sentence and the sentencing range suggested for
such a category of offense committed by such a
category of defendant as set forth in the
guidelines issued by the Sentencing Commission
under 28 U.S.C. § 994(a)(1); and the probation
officer’s explanation of any factors that may
suggest a different sentence — within or without
the applicable guideline — that would be more
appropriate, given all the circumstances;

(C) a reference to any pertinent policy statement
issued by the Sentencing Commission under 28
U.S.C. § 994(a)(2); .

(d) Presentence Report.

(1) Application of the Sentencing Guidelines.
The presentence report must:

(A) identify all applicable guidelines and
policy statements of the Sentencing
Commission;

(B) calculate the defendant’s offense level
and criminal history category;

(C) state the resulting sentencing range and
kinds of sentences available;

(D) identify any factor relevant to:
(1) the appropriate kind of sentence, or

(i) the appropriate sentence within the
applicable sentencing range; and

(E) identify any basis for departing from the
applicable sentencing range.

(2) Additional Information. The presentence
report must also contain the following
information: ‘

(A) the defendant’s history and
characteristics, including:

(i) any prior criminal record;

(i1) the defendant’s financial condition;
and

(111) any circumstances affecting the
defendant’s behavior that may be
helpful in imposing sentence or in
correctional treatment;
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(D) verified information, stated ina
nonargumentative style, containing an assessment
of the financial, social,rpsychological, and
medical impact on any individual against whom
the offense has been committed;

(E) in appropriate cases, information about the
nature and extent of nonprison programs and,
resources avallable for’ ‘the.defendant; :

(F) in appropriate cases, information sufﬁc1ent
for the court to enter restitution;

(G) any report and recommendation resultmg
from a study ordered by the court under 18 U.S.C.
§ 3552(b);iandi, .l !

(H) any other mformatlon requlred by the court

[}
¥

4
b ) , y

1
t

(B)

(©).

D)

(E)

@

. order e e 'J, 'y

verified information, stated in a

nonargumentative style,that assesses the
financial, social, psychological, and
medical impact on any individual against
whom the offense hasbeen committed; .,
When appropnate the nature and extent
of nonprison: programs and resources
available to the defendant

when the law prov1des for restitution, ;

i
mformatlon rsufﬁment for a restitution t

1f the court orders a study under 18 "‘
U.S.C. § 3552(b), any resulting report
and: recommendatlon, and.

R ; . I »h Db |
any other 1nformat10n that the court |
requires. ERTRPE i i

(5) Exclusions. The presentence report must exclude

(A) any diagnostic opinions that, if dlsclosed,
might seriously disrupt a program of
rehabilitation;

(B) sources of information obtained upon a
promise of confidentiality; or g

(C) any other information that, if disclosed,
might result in harm, physical or otherwise, to the
defendant or other persons.

l
i
i
;

3 .Excluswns. The presentence report must [
~ exclude the followmg L b

(A) any dlagnoses that if dlsclosed might

(B)

©

]
4

seriously dlsrupt a, rehablhtatlon
program;

any sources of information obtained
upon a promise of confidentiality; and

any other information that, if disclosed|
might result in. physical or other harm t
the defendant or others.

L»M
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(6) Disclosure and Objections.

(A) Not less than 35 days before the sentencing
hearing — unless the defendant waives this
minimum period — the probation officer must
furnish the presentence report to the defendant,
the defendant’s counsel, and the attorney for the
Government. The court:may, by-local rule or in
individual cases, direct that the probation officer
not disclose the probation officer’s
recommenqation‘, if any, on the ,§cntence.

-(e) Disclosing the Report and Recommendation.

(1) Time to Disclose. Unless the defendant has
~.consented in writing, the probation officer
must not submit a presentence report to the
court or disclose its contents to anyone until
the defendant has pleaded guilty or nolo
contendere or has been found gu‘ilty.

2) Mmzmum Requtred Notice. The probation
officer must give the presentence report to the
defendant, the defendant’s attorney, and an
attorney for the government at'least 35 days
before: sentencing unless. the defendant waives
this mmlmum penod ‘

i ‘ . L s

'(3) Sentence ReCommendatwn By'local rule or
by order'in a.case, the-court may direct the
probation ofﬁcer not to disclose to anyone
other than the court the officer’s
recommendatlon on the sentence.

(B) Within 14 days after receiving the
presentence report, the parties shall communicate
in writing to the probation officer, and to each
other, any objections to any material information,
sentencing classifications, sentencing guideline
ranges, and policy statements contained in or
omitted from the presentence report. After
receiving objections, the probation officer may
meet with the defendant, the defendant’s attorney,
and the attorney for the Government to discuss
those objections. The probation officer may also
conduct a further investigation and revise the
presentence report as-appropriate.

@ Objectmg to the Report.

(1) Time to Object. Within 14 days after receiving
the presentence report, the parties must state in
Writing any objections, including objections to
materlal mformatlon sentencing guideline

_ ranges and pohcy statements contained in or
omitted from the report.

(2) Serving Objections. An objecting party must
provide a copy of its objections to the
opposing party and to the probation officer.

(3) Action on Objections. After receiving
objections, the probation officer may meet
with the parties to discuss the objections. The
probation officer may then investigate further
and revise the presentence report as
appropriate.
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- (C) Not later than 7 days before the séntencing
hearing, the probation officer must submit the
presentence report to the court, together with an
addendum setting, forth any unresolved

.objections, the. grpunds for those objections, and

the probation officer’s comments on the ”

- . objections: At the same time, the probation ofﬁcer ‘ |
.jnust, furnish the revisions of the presentence

‘report and the addendum to the defendant the

p,‘
ﬁndmgs of fact For good cause shown the court

.may allow ai ew::pb_]ectlon to be raised at any

RS

N Nm‘lce wf Posstble Departure from Sentencmg ‘
: Gutdelmes wBefore the. court' may depart from the

Submitting the Report. At least 7 days before
sentencing, the probation officer must submit to the
court and to the parties the presentence report and.
an addendum containing any unresolved objections,

i the grounds for those objections,: and the probatlon

ofﬁcer S, comments on: them -

Hf‘ o

appl able sentencmg range on ‘a ground not .
1dent;ﬁed for\ departure elther 7111 the;; presentence “
report of in a party s prehearmg submlssron the t,,
court must give the parties reasonable notice that 1t
is eontemp ating such a departure. The notice must

spemfy any ground on which the court is r,
contemplatmg a departure
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(c¢) Sentence.

(1) Sentencing Hearing. At the sentencing hearing,
the court must afford counsel for the defendant and for
the Government an opportunity to comment on the
probation officer’s determinations and on other matters
relating to the appropriate sentence, and must rule on
any unresolved objections in the presentence report.
The court may, in its discretion, permit the parties to
introduce testimony or other evidence on the
objections. For each matter controverted, the court
must make either a finding on the allegationora
determmatlont that no ﬁndmg 1S necessary because the
cpntroverted matter will not be taken into account in,
or will not affect, sentencing A written record of
these ﬁndmgs and determmatlons must be appended to
any.copy of the presentence Teport made available to
the Bureau of Prisons.

(2) Production of Statements at Sentencing
Hearing. Rule 26.2(2)-(d) and (f) applies at a
sentencmg hearing pnder this rule. If a party elects not
to comply w1th an order under Rule 26.2(a) to deliver a
statement to the movant ‘the court may not consider the
afﬁdav1t or testlmony of the witness whose statement
is withheld. " 1 ; '

N L
PR

®

Sentencing.

(1) In General. At sentencing, the court:

(A)

®)

©

D)

must verify that the defendant and the

.defendant’s attorney have read and

discussed the presentence report and any
addendum to the report;

must, gi{re to the defendant and an

attorney for the government a written
summary of — or summarize in camera
— any information excluded from the
presentence report under Rule 32(d)(3)
on which the court will rely in
sentencing, and give them a reasonable
opportunity to comment on that
information; '

must allow the parties’ attorneys to
comment on the probation officer’s
determinations and other matters relating
to an appropriate sentence; and

may, for good cause, allow a party to
make anew objection at any time before
sentence is imposed. ‘

(2) Introducing Evidence; Producing a
Statement. The court may permit the parties to
introduce evidence on the objections. Ifa
witness testifies at sentencing, Rule 26.2(a)-
(d) and (f) applies. If a party fails to comply,
with a Rule 26.2 order to produce a witness’s
statement, the court must not consider that

witness’s testimony.

Bl
§

A B A R
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(3) Imposition of Sentence. Before imposing sentence, the
court must:
" (A) verify that the defendant and the defendant’s
counsel have read and discussed the presentence
- report made available under subdivision ‘
" (b)(6)(A). If the court has received information
‘excluded from the presentence report under ‘j ‘
subdivision (b)(S) the court — in lieu of making
‘that 1nformatlon avallable — must summariz¢ it
in writing; if'the; 1nformat;on will be relied on in
determmmg 1; entence

t
i

(3) Court Determinations. At sentencing, the
court: - ‘

(A) may accept any undisputed portion of the
presentence report as a ﬁnding of fact; .

- B) . must —_— for any dlsputed pomon of the

‘ presentence freport or other; controverted |

tatter - rule on the dispute or :
. determine'that, a ruhng 1s unnecessary i
.either because the matter will not affect
sentencmg, or' because the court wxll not

must appendr‘tav copy of the court s
determmatlons tunder this rule to any |
copy of the presentence report made |
available to thewBureau of Prisons. f

©

i
¥

- The court must also give the defendant and the
defendant’s counsel a reasonable opportunlty‘to
comment on that information; x

(B) afford defendant s counsel an opportunity to
speak on behalf of the defendant;

(C) address the defendant personally and
determine whether the defendant wishes to make
a statement and to present any information in
mitigation of the sentence

(D) afford the attorney for the Government an
opportumty to spealL ‘equivalent to that of the

~defendant’s counsel‘ to speak to the court;

r"‘ B ' ]
| i

' L :1‘\‘\ oy ‘}‘J“ g "M o \; . !

“@ Opportunityttb Spea)c. , X:‘r

A) By a Party Before 1mposmg sentence y

the court must ;

'l

(i) provide the defendant’s attorney a

opportunity to speak on the *
defendant’s behalf;

(i) address the defendant personally i
order to permit the defendant to |
speak or present any information to

mitigate the sentence; and 1

=)

I

(iii) provide an attorney for the j ‘
government an opportunity to spe; 1k
equivalent to that of the defendant’s
attorney. o

4
o

=
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(E) if sentence is to be imposed for a crime of
violence or sexual abuse, address the victim
personally if the victim is present at the A
sentencing hearing and determine if the victim
wishes to make a statement or present any
information in relation to the sentence.

(B)

By a Victim. Before imposing sentence,
the court must address any victim of a
crime of violence or sexual abuse who is
present at sentencing and must permit
the victim to speak or submit any
information about the sentence.
Whether or not the victim is present, a.
victim’s right to address the court may
be exercised by the followmg persons 1f
present: : ‘

(i) a parent or legal guardian, if the
victim is younger than 18 years or
1s incompetent; or :

(it) one or more family members or
relatives the court designates, if the
victim is deceased or incapacitated.

(4) In Camera Proceedings. The court’s summary of
information under subdivision (c)(3)(A) may be in
camera. Upon joint motion by the defendant and the
attorney for the Government, the court: may hear i 1n
camera the statements — made under subdivision |
(©)(3)(B), (C), (D), and (E) — by the defendant, the -
defendant’s counsel, the victim, or the attorney for the
govemment ‘j

©

In Camera Proceedmgs. Upon a party’s
motion and for good cause, the court
may hear in camera any statement made
under Rule 32(1)(4).

!
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' (5) Notification of Right to Appeal.' After imposing
sentence in a case which has gone to trial on a plea of
‘not guilty, the court must advise the defendant of the
right to appeal. After imposing sentence in any case,
the court must advise the defendant of any right to
appealithe sentence, and of, the right of the person who
" is‘inable to payithe cost: of 2 an ‘appeal to-apply for leave
1o appeal in forma; pauperis.; If the defendant so
requests, the c]erk of the:court: must immediately
prepare and ﬁle a niotice ‘of} appeal on'behalf of the
defendant. ‘ ‘ S

W e v S Y
LR Bk Wi R BRI

() Defendant’s Right to Appeal.
(1) Adviceofa Right to Appeal.

(A) Appealing a Convzctzon If the
. . defendant pleaded not guilty and was
" :convicted, after sentencing the court f
must: advise the defendant of the right to
appeal the conviction.

(B) Appealing a Sentence. After sentencmg
— regardless of the defendant’s plea —
the court must advise the defendant of i ,[L
any right to appeal the sentence. 3

(C) Appeal Costs. The court must advise a

defendant who is unable to pay appeal :
costs of the right to ask for permission to &
appeal in forma pauperis. :’i
| ‘ i
Clerk’s Filing of Notice. If the defendant soix
requests, the clerk must immediately prepare}
and file a notice of appeal on the defendant’ s"

‘ behalf. ‘ i\

@)

|
(d) Judgment. ]

(1) In General. A judgment of conviction must set
forth the plea, the verdict or findings, the adjudication,
and the sentence. If the defendant is found not guilty
or for any other reason is entitled to be discharged,
judgment must be entered accordingly. The judgment

must be signed by the judge and entered by the clerk.

(2) Criminal Forfeiture. Forfeiture procedures are
governed by Rule 32.2.

4

(k) Judgment. ;‘V

(1) In General. In the judgment of conviction, tr
court must set forth the plea, the jury verdict jor
the court’s findings, the adjudication, and the
sentence. If the defendant is found not guiityw or
is otherwise entitled to be discharged, the court
must so order. The judge must sign the
judgment, and the clerk must enter it.

Criminal Forfeiture. Forfeiture procedures
are governed by Rule 32.2.

)

Faas

(¢) Plea Withdrawal. If a motion to withdraw a plea of
guilty or nolo contendere is made before sentence is
imposed, the court may permit the plea to be withdrawn if
the defendant shows any fair and just reason. At any later
time, a plea may be set aside only on direct appeal or by

|l motion under 28 U.S.C. § 2255.
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COMMITTEE NOTE

The language of Rule 32 hasbeen amended as part of the general restyhng of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
_stylistic only, except as noted below.

The rule has been completely reorgamzed to make it ea51er to follow and apply. For example, the deﬁmtlons in
the rule have been moved to.the first section and the sequencing of the sections generally follows the procedure for
-presentencing. and sentencmg procedures : : A

Rev1sed Rule 32(a) contains deﬁnltlons that currently appear in Rule 32(f).. One substantive change was made in
Rule 32(a)(2). The Committee: expanded the definition of victims of crimes of violence or sexual abuse to include victims
of child pornography under 18 U.S.C. §§ 23512257 (child pornography and related offenses) The Committee
considered those victims to be similar to victims of sexual offenses under 18 U.S.C. §§ 2241-2248, who already possess

that right. . R

Rewsed Rule 32(d) has been amended to more. clearly set out the contents of the presentence report concermng
the application of the Sentencing Guidelines. : : ‘

Current Rule 32(e) whlch addresses the ablhty of a defendant to withdraw a guilty plea, has been moved to
Rule 11(e). | ‘

Rule 32(h) is a new provision that reflects Burns v. United States, 501 U.S. 129, 138-39 (1991). In Burns, the Court
held that before a sentencing court could depart upward on a ground, not previously identified in the presentence report
as a ground for departure, Rule 32 requires the court to give the parties reasonable notice that it is contemplating such
a ruling and to identify the specific ground for the departure. The Court also indicated that because the procedural
entitlements in Rule 32 apply equally to both parties, it was equally appropriate to frame the issue as whether notice is
required before the sentencing court departs either upward or downward. Id. at 135, n.4.

Revised Rule 32(1)(3) addresses changes to current Rule 32(c)(1). Under the current rule, the court is required to

“rule on any unresolved objections to the presentence report.” The rule does not specify, however, whether that provision
should be read literally to mean every objection that might have been made to the report or only on! those objections that
might in some way actually affect the sentence. The Committee: believed that a broad reading of the current rule might
place an: unreasonable burden on the court without providing any real benefit to the sentencing process. Revised Rule
'32(i)(3) narrows the requirement for court findings:to those instances when the objection addresses a “controverted
‘matter.” If the objection satisfies that criterion, the court must either make a finding on the objection or decide that a

“finding is not required because the matter will not affect sentencing or that the matter will not be considered at all in

sentencing.

Revised Rule 32(i}(4)(B) provides for the right of certain victims to address the court during sentencing. Asnoted,
supra, revised Rule 32(a)(2) expands the definition of victims to include victims of crimes under 18 U.S.C. §§ 2251-57
(child pornography and related offenses). Thus, they too will now be permitted to address the court.

Revised Rule 32(i)(1)(B) is intended to clarify language that currently exists in Rule 32(h)(3), that the court must
inform both parties that the court will rely on information not in the presentence report -and provide them with an

- opportunity to comment on the information.

~ Rule 32(i)(4)(C) includes a change concerning who may request an in camera proceeding. Under current Rule
32(c)(4), the parties must file a joint motion for an in camera proceeding to hear the statements by defense counsel, the
defendant, the attorney for the government, or any victim. Under the revised rule, any party may move (for good cause)
that the court hear in camera any statement—Dby a party or a victim—made under revised Rule 32(i)(4).
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Finally, the Committee considered, but did not adopt, an amendment that would have required the court to rule on
any “unresolved objection to a material matter” in the presentence report, whether or not the court will consider it in
" imposing an appropriate sentence.. The amendment was considered because an unresolved objection that has no impact
on determining a sentence under the Sentencing Guidelines, may affect other important post-sentencing decisions. For
example, the Bureau of Prisons consults the presentence report in deciding where a defendant will actually serve his or
her sentence of confinement. See A Judicial Guide to the Federal Bureau of Prisons, 11 (United States Department of
Justice; Federal Bureau of Prisons 1995).(noting that “Bureau relies primarily on the Presentence - Investigator Report

”), :And as some courts have' recogmzed Rule:32 was' untended to guard agairist adverse consequences of a statement
in the presentence report that the court may haVe been, found to be false. United States, v Velasquez 748 F.2d 972, 974
(8th C1r 1984) (rule desrgned to protect agamst evrl that fal e“allegatron that defendant was notorrous ahen smuggler

the type of offense;, the length of sentence, the defendant’s age, the defendant’s release residence, the need for
medical or other spec1a1 treatment, and, any placement recommendation made by the court.

A Judicial Guide to thé F ederal Bureau of I Przsons supra at 11. Further, a question as to whether or not the defendant
has a “drug preblem”icould have an impacton yvhether the'defendant would be eligible for prison drug abuse treatment
programs. '18 U.S. C r§ 3621(e) (Substance abuse treatment) P 4

. i ll t .
w»,u l\‘,“ N ‘l E L‘ lw,l (I lws.'*w

If counsel obj ects {0 material i in the: presentence report that could affect the defendant s service of sentence, the
court may resolve the Ob_]CCtIOI'l ‘butis not. requlred to: do sot P s :

b - lREPORTER’S NOTES
P Co i o “Mllﬁi, L . l .

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it con31dered at least 'one major substantive change. The purpose for this separate
publication is to hrghhght for the bench and thﬁ *bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rulevﬁz isjone of those rules In revising Rule 32, the Committee decided to
also propose a 'substantive: change that would tln’mt th‘ ccasions that- the sentencing judge would have to rule on
unresolved objections to'the presentence rep‘orlt i That versmn of Rule 32 is being published simultaneously in a separate
pamphlet. ,
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|| Rule 32.1. Revocation or Modnﬁcatlon of Probation or
Supervised Release.

Rule 32.1. Revoking or Modifying Probation or
Supervised Release

i
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(a) Revocation of Probation or Supervised Release.

(1) Preliminary Hearing. Whenever a person is held
in custody on the ground that the person has violated a
condition of probation or supervised release, the
person shall be afforded a prompt hearing before any
judge, or a United States magistrate who has been .
given the authority. pursuant to 28U.S.C.§ 63610
conduct such hearings, it order to determine whether

.there is probable cause to hold the person for a
revocatlon ‘hearing. The person shall be given

(A) notice of the preliminary hearing and its
purpose and of the alleged violation;

(B) an opportunity to appear at the hearing and
present evidence in the person’s own behalf;

(C) upon request, the opportunity to question
witnesses against the person unless, for good :

. cause, the federal magistrate decides that justice
does not require the appearance of the witness;
and )

(D) not1ce of the person s right to be represented
by counsel.
The proceedirigs shall be recorded stenographically or
by an electronic recording device. If probable cause is

found to exist, the person shall be held for a revocation |

hearing.' The person may be released pursuant to Rule
46(c) pendmg the revocation hearing. If probable’
cause is not’ found to ex1st the proceedmg shall be

‘dlsmlssed‘
P ‘:: .

(a) Initial Appearance.

(1) Person In Custody. A person held in custody
for violating probation or supervised release
must be taken without unnecessary delay
before a magistrate judge.

(A) If the person is held in custody in the
district where an alleged violation
occurred, the initial appearance must be
in that district.

If the person is held in custody in a
district other than where an alleged
violation occurred, the initial appearance
must be in that district, or in an adjacent
district if the appearance can occur more
promptly there. K

®)

(2) Upon a Summons. When a person appears in
response to a summons for violating probation
or supervised release, a magistrate judge must
proceed under this rule.

(3) Advice. The judge must inform the person of
the following:
(A) the alleged violation of probation or
supervised release;

the person’s right to retain counsel or to
request that counsel be appointed if the
person cannot obtain counsel; and

(B)

the person’s right, if held in custody, to a
preliminary hearing under Rule

32.1(b)(1).

©)

(4) Appearance in the District With Jurisdiction.
If the person is arrested or appears in the ‘
district that has jurisdiction to conduct a
revocation hearing — either originally or by
transfer of jurisdiction — the court must

proceed under Rule 32.1(b)—(e).
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. (8) Appearance in a District Lacking .

Jurisdiction. If the person is arrested or .
appears in a district that does not have
jurisdiction to conduct a revocatlon hearmg,
the mag1strate Judge must ‘ |
‘ (A) 7 if the alleged Vlolatmn ot:curred n the
. district of arrest conduct al prehmmary ‘

: llearmg ‘der Rile 37 1(b) and either: '

‘(1) transfer the person to the”dlstrlct ;
‘that has Jur1sd1ct10n ifthe Judge “'u“
1 finids probable cause to beheve that

Tla Vlolatlon occurred or-. %

(i) dismiss the proceedings and so ’l
notify the court that has b
‘ _]UI‘ISdlctlon if the judge finds no i
- probable cause to beheve thata
violation occurted; or ‘
. (l ’l“r]i lM 4
(B) ifthe alleged; v101at10n d1d not occur m
the district of| \a&'rest (transfer the person|
to the district that has jurisdiction if: |
(i) the government produces certified
copies of the judgment, warrant,

and warrant applicanon and
(ii) the Judge finds that the person is tlFe
same person named in the warran‘tl

0oy

S

©) Release or Detentwn. The maglstrate Judge‘ 1{
may release or detain the person under 18 | »
U.S.C. § 3143(a) pending further proceedmg< .
The burden of establishing that the person wr
not flee or pose a danger to any other person | )r

to the community rests with: the person. '

—

®)

e
Revocation. d
l
l

(1) Preliminary Hearing. !
&
i
(A) In General. If a person is in custody fo

violating a condition of probation or I

supervised release, a magistrate judge
must promptly conduct a hearing to
determine whether there is probable |
cause to believe that a violation 1

occurred. The person may waive the !
hearing.

,_‘
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(B)

Requirements. The hearing must be
recorded by a court reporter or by a
suitable recording device. The judge -
must give the person:

(i) - notice of the hearing and its ‘
* purpose, the alleged violation, and
. the person’s right to retain counsel
or to request that counsel be :
- appointed if the person cannot
obtam counsel;

(i1) an opportunity to appear at the
hearing and present evidence; and
(iii) upon request, an opportunity to
question any adverse witness, ‘}
unless the judge determines that the
interest of justice does not requlrel
the witness to appear. l

3

3

©)

Referral. 1f the judge finds probable

cause, the judge must conduct a

revocation hearing. If the judge does not
;1;

find probable cause, the Judge must
dismiss the proceedmg ‘

fm ; (2) Revocation Hearing. The revocation hearing,
S unless waived by the person, shall be held within
} a reasonable time in the district of jurisdiction.
M j The person shall be given:
L (A) written notice of the alleged violation;
! (B).disclosure of the evidence against the person;
-

(C) an opportunity to appear and to present

evidence in the person’s own behalf;

(D) the opportunity- to question adverse
witnesses; and -

- (E) notice of the person’s rlght to be represented

by counsel. .

\.“

t

1 73

T T

(2) Revocation Hearing. Unlessl»walved by the . lx
- person, the court must hold the revocation !
hearing within a reasonable time in the dlstrlct

having Jul‘lSdlCthIl The person is entitled to: 1

(A)
(B)

©

O

\H
i
written notlce of the alleged violation; }, ‘q‘

disclosure of the evidence against the !

person;

an opportunity to appear, present
evidence, and question any adverse

.witness unless the court determines that

the interest of justice does not require
the witness to appear; and

notice of the person’s right to retain
counsel or to request that counsel be
appointed if the person cannot obtain
counsel.

LA B A R

3
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(b) Modification of Probation or Supervised Release. A
hearing and assistance of counsel are required before the
terms or conditions of probation or supervised release can be
modified, unless the relief to.be granted to the person on
probation or supervised release upon the person’s request or
on the court’s own'motion is favorable to the person, and the

«of the- proposed relief, and-a reasonable opportunity to Ob_] ect,
'has not-objected. An extenswn of the term of probation or
superwscd releaseris notw favo ble to the person for the :
purposes of this rules,. WL e - i

attorney for. the government; after having been given notice

(¢) Modification.

(1) In General. Before modifying the conditions
of probation or supervised release, the court .
must hold a hearing, at which the person has
the right to counsel. ™ ‘

(2) Exceptions. A hearing is not required if:

(A) the person waives the hearing; or

(B) the relief sought is favorable to the '
person and does not extend the term of %
probation or of supervised release; andj

(C) an attorney for the government has i

received notice of the relief sought, hasji
had a reasonable opportunity to object, f:
and has not done so.

g
(d) Disposition of the Case. The court’s disposition of

the case is governed by 18 U.S.C. § 3563 and i
§ 3565 (probation) and § 3583 (supervised release)).

(c) Production of Statements.

(1) In General. Rule 26.2(a)- (d) and (f) applies at
hearing under this rule.

(2) Sanctions for Failure to Produce Statement;
party elects not to comply with an order under Rule
26.2(a) to deliver a statement to the moving party, [the
court may not consider the testimony of a witness
whose statement is withheld.

any

Ifa

t

COMMITTEE NOTE rl

“The language of Rule 32.1 has been amended as

to be stylistic only, except as noted below.

part of the general restyling of the Criminal Rules to make them|
" more easily understood and to make style and terminology consistent throughout the rules. These changes are intended |

r

Producing a Statement. Rule 26.2(a)—(d) and (f)!
applies at a hearing under this rule. If a party fails|
comply with a Rule 26.2 order to produce a
witness’s statement, the court must not consider that
witness’s testimony.

(e

~

(o)

|
[
1
|

Rule 32.1 has been completely revised and ‘expaﬁded. The Committee believed that it was important to spell out |

more completely in this rule the various procedural steps that must be met when dealing with a revocation or modification

of probation or supervised reléase. To that end, some |
Rule 32.1. Throughout the rule, the terms “magistrate j
~ to reflect that in revocation cases, initial proceedings in

anguage formerly located in Rule 40 has been moved to revised
udge,” and “court” (see revised Rule 1(b)(Definitions)) are used
‘both felony and misdemeanor cases will normally be conducted

before a magistrate judge, although a district judge may:
decision if the offense of conviction was a felony.: See 1

also conduct them. But a district judge must make the revocation
8 U.S.C. § 3401(i) (recognizing that district judge may designate

a magistrate judge to conduct hearing and submit proposed findings of fact and recommendations).
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) Revised Rule 32 1(a)(1)-(4) is new material. Presently, there is no prov1s1on in the rules for conducting initial

appearances for defendants charged with v1olat1ng probation or supervised release—although some districts apply such
procedures. Although the rule labels these proceedings as initial appearances, the Committee believed that it was best
to separate those proceedings from Rule 5 proceedings, because the procedures differ for persons who are charged with
violating conditions of probation or supervised release.

- The Comnmiittee. is also aware that, in some districts, it is not the practice to have an initial appearance for a
revocation of probation or supervised release proceedmg AlthoughRule 32.1(a) will require such an appearance, nothmg
in the rule prohibits a court from combining the initial appearance proceedmg, if convened consistent with the “without
unnecessary delay” tlme requlrement of the rule, with the prehmmary hearing under Rule 32 l(b)

‘Revised Rule 32.1(a)(5) is derived from current Rule 40(d). -

‘Revised Rule 32.1(a)(6), which is derived from current Rule 46(c), provides that the defendant bears the burden"
of showing that he or she will not flee or pose a danger pending a hearing on the revocation of probatxon or supervised
release. The Comnnttee believes that the new language is not a substantwe change bécause it makes no change in,
practlce ! ‘

Rule 32.1(b)(1 )(B)(m) and Rule 32.1(b)(2)(C) address the ability ofa reIeasee to questlon adverse witnesses at the;
preliminary and revocation hearings. ' Those provisions recognize that the court: should applyia balancmg test at the'
hearing itself when considering the releasee’s asserted right to cross-exarine adverse witnesses. The couitisto balance!
the person’s interest in' the constltutlonally guaranteed right to confrontation againstithe government’s good cause for‘
‘denying it. See, e.g.,-Morrissey v. Brewer, 408 U.S. 471, 489 (1972); United States v, Comito, 177 F. 3d 1166 (9th Cir.|
1999), United States V. Walker 117 F 3d 417 (9th Cir. 1997); United States v.i Zentgraf 20 F 3d 906 (8th Cir. 1994) i

o ‘ y | , {r
\
I
g

Rule 32. 1(c)(2)(A) perrmts the person to waive a hearing to mod1fy the Jeondmons of probatlon or superv1sed\
Telease, Although that language is new to the rule, the Comm1ttee beheves that it reﬂ cts current practlce

‘\ L K [

The remainder of rev1sed Rule 32 1 is derived from the current Rule 32, l BTG B o ‘ i
: ‘1 ‘ RN S f
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Rule 32.2. Criminal Forfeiture Rule 32.2. Criminal Forfeiture : —
;;:J}
(a) Notice to the Defendant. A court shall not enter a ‘(a) Notice to the Defendant A’court must not enter a
judgment of forfeiture in a criminal proceedmg unless the judgment of forfeiture in a criminal proceedmg r?
mdrctment ot mformatlon contams notice t0 the defendant - unless theindictment ior ! lnformatlon contains notice d
that the government w111 seek the‘wforfertur' of | property as. i to the defendant’ that the government will seek the E
part of any sentence m accordance wrth the ‘pphcable ! forferture of property as’ ‘patt of’ any sentence in o
statute. ‘ Wy, 2 b ‘ accordance with the applrcable statute tJ
(b) Entry of Prellmmary Order of Forfelture, ,Post .l (b) ‘Entenng a Prehmmary Order of Forfelture -
 Verdict Hearmg ‘ tw}
U e ey e b J (1) In General. As soon as practicable after a '
(1) As soon as practacable after entenng a guﬂty Verdrct or | wverdict or finding of guilty, or after a plea of ™
acceptlng aplea of guilty or nolo contendere. on any countin | . ‘ gurlty or nolo contendere is accepted on any i j
an indictment or mformatron Wrth regard to which cnmmal count in an indictment or information "
forfelture is sought the court shall determine what property- regarding which criminal forfeiture is sought, -
‘under the apphcable statute. af ithe court must determine what property is L 1
) e:court shall subJ ectto forfertUre under the applicable - ot
determme,; whether the g emment has establrshed the S statute, If the government seeks forfeiture of -
reqursrte nex‘us betwe 'o‘perty and the offense If the speclﬁc property,tthe court thust determine I
jney _]udgrn ent| agalnst the whether the government has estabhshed the L)
‘ f‘ de “_ rmme Wthe am‘oun}t of money requlsrte nexus;| between the property and the
i T‘he court’s offense. If the govemment seeks a personal -
‘ dy i“n;‘,ith‘e money Judgment ithe court must determrne the | m,l
r,.nf the i amount of moneytthat the defendant will be
tion presented ordered to pay. The. court s determmat1on may [
1ndrng of guilt. be based on evidence already in thejrecord, )

2) If thet coutt ﬁnds that property s subect; to forfeiture,

it shall promptly enter a prelnmnary order of forfelture
setting forth the amount xpf any money ]udgment or directing
the forfeiture of speclﬁc prop‘erty without: regard to any third
party’s interest in all.or part- of 1t Determnnng whether a

|l third party has such an interest shall be. deferred until any

|l third party files a claim in an ancillary proceedmg under

Rule 32. 2(c)

1nc1ud1ng any wrrtten plea agreement or, if the
forfeiture is contested on evidence or
information presented by the partres ata
hearing after the verdict or finding of guilt.

13) The entry ofa prehmrnary order of forfelture

|l authorizes the Attorney Genera] (or a desrgnee) to seize the

|| specific property subject to forfeiture; to conduct any
discovery the court considers proper in identifying, locating,
or disposing of the property, and to commence; proceedings

|| that comply with any statutes governing third-party rights.

1l At sentencing—or at any time before sentencmg if the
defendant consents—the order: of forfeiture becomes final as
| to the defendant and shall be\made a part of the sentence and
included i rn the judgment. The; court may 1nclude m the

1 order of forfeiture conditions reasonably necessary to

4“ preserve the [property s value pendmg any appeal

(2) Preliminary Order. If the court finds that
property is subject to forfeiture, it must
promptly enter a preliminary order of
forfeiture setting forth the amount of any
money judgment or directing the forfeiture of
specific property without regard to any third
party’s interest in all or part of it. Determining
whether a third party has such an interest must

be deferred until any third party files a claim in |

an ancillary proceeding under Rule 32.2(c).

.

7
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(3) Seizing Property. The entry of a preliminary

order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the
property; and to commence proceedings that
comply with any statutes governing third-party
rights. At sentencing — or at any time before
sentencing if the defendant consents — the

order of forfeiture becomes final as to the
~ defendant and must be made a'part of the. *

sentence and be 1ncluded in the judgment.’ The
court may include in the order of forfeiture, |

s ‘ condltrons reasonably necessary to preserve -
L’”‘t l the property s value pendmg any appeal ‘
. |4 Upon a party’s request in a case in which a jury returns @ Jupy Determmatwn Upon a party s request
{w i || 2 verdict of guilty, the jury shall determine whether the n a case in whicha jury retums a Verd1ct of

@ || government has established the requisite nexus between the gullty, the jury must determme whether: the i
= ‘ property and the offense committed by the defendant. goverriment has established the requrslte nexiis
L,c ‘ between the! property and the offense

comrmtted by the defendant
°‘M ‘l : . 1 (©) Anclllary Proceedmg, Enterlng a Final Order of
L i ||(¢) Ancillary Proceeding; Final Order of Forfeiture. Forfelture

¢« {1 (1) If, as prescribed by statute, a third party files a petition 1
fm E asserting an interest in the property to be forfeited, the court ¢y In General.. If, as prescribed by statute, a thlrd
L { .| shall conduct an ancillary proceedlng but no ancillary _ party files a petition asserting an interest in the

} proceeding is required to the extent that the forfeiture property to be forfeited, the court must conduct
(™1 { consists of a money judgment. an ancillary proceeding; but no ancillary |
- Vproceedmg is requlred to the extent that the <

(A) In the ancillary proceeding, the court may, on
motion, dismiss the petition for lack of standing, for failure
i |l to state a claim, or for any other lawful reason. For purposes
of the motion, the facts set forth in the petltlon are assumed

|

i
™ 1‘ to be true. ,
L B) After dlsposmg of any motion ﬁled under Rule

i 32.2(c)(1)(A) and before conducting a hearing on the
| petition, the court may permit the parties to conduct
iw‘ | discovery in accordance with the Federal Rules’ of Civil

L | Procedure if the court determines that discovery is'necessary
prenn or desirable to resolve factual issues. When discovery ends,
é a party may move for summary judgment under Rule 56 of

Il the Federal Rules of Civil Procedure.

1

3

forfelture consrsts of a money Judgment

QA) ,In the ancillary proceedmg, the court :
o may, on motion, dismiss the petition for
| latk of; standing, for failure to, state a
,clalm or for any other lawful reason.
| aFor purpdses of the motion, the facts sét
. fprth in the petrtlon are assumed to be

trae.

B) After drsposmg of any motion ﬁled
«under Rule 32.2(c)(1)(A) and before
conductlng a hearing on the petition, the
court may permit the parties to conduct
discovery in accordance with the Federal ||
Rules of Civil Procedure if the court
idetermines that discovery is necessary or
desirable to resolve factual issues.

When discovery ends, a party may move
for siimmary judgment under Federal
Rule of C1v11 Procedure 56.

1
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(2) When the ancillary proceeding ends, the court shall
enter a final order of forfeiture by amending the preliminary
order as necessary to account for any third-party rights. Ifno
third party files a timely.claim, the preliminary order
becomes the final order. of forfeiture, if the court finds that
the defendant (orany combmatlon of, defendants convicted
inithe case)-had an' mterest in‘theiproperty that is forfeitable
under the: apphcable statute.: The defendant:may not obj ect
der of forfelture on the ground that
the. property. belongsw vin 'who le or in part, toia codefendant or
third party, may.ta dpa j"eot o the final order on
the. ground that thenthlrd a an mterest in the property.
‘ ons 1are ﬁled in the same
“ing one petltlon isnot |
ll;petlnons unless the
1

PEL

(2) Entering a Final Order. When the ancillary

&)

@

proceeding ends, the court must enter a final '
order of forfeiture by amending the
preliminary order as necessary to account for
any third-party rights. If no third party files a
timely petition, the preliminary order becomes
the final order of forfeiture if the court finds
that the defendant (or any combination of
defendants convicted in the case) had an :
interest in the property that is forfeitable under
the applicable statute. The defendant may not
object to the entry of the final order on the |
ground that the property belongs, in whole OW
in part, to a codefendant or third party; nor *‘
may a third party object to the final order on, )
the ground that the third party had an 1nterest
in the property. ,‘

Multiple Petitions. If multiple third-party |
petitions are filed in the same case, an order |
dismissing or granting one petition is not
appealable until rulings are made on all the
petitions, unless the court determines that the re

is no just reason for delay.

i

i

Ancillary Proceeding Not Part of Sentencing
An ancillary proceeding is not part of |
sentencing.

[ @ stay Pendmg Appeal. If a defendant ‘appeals fro a

|| conviction or order of forfelture, the court may stay the order
|| of forfeiture on terms appropriate to ensure that the pro;ferty
|| remains available pending appellate review. A stay does not
|l delay the ancillary proceeding or the determination of a, lthlrd
|| party’s rights or interests. If the:court rules in favor of any

|| third party while an appeal is pendmg, the court may amend

|l the order of forfeiture but shall, not transfer any property

Il interest to a thn'd party until the decision on appeal becd mes

final, unless the defendant consents in wr1t1ng or on the
|| record.

| @

- -

1}

Stay Pending Appeal. If a defendant appeals fron

-a conviction or an order of forfeiture, the court m£
stay the order of forfeiture on terms appropriate to
ensure that the property remains available pending
appellate review. A stay does not delay the

ancﬂlary proceeding or the determination of a thlrd

party’s s rights or interests. If the court rules in fav‘

" not transfer any property interest to a third party

of any. thxrd party while an appeal is pending, the |
court may amend the order of forfeiture but must §

until the'decision on appeal becomes final, unless;
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(¢) Subsequently Located Property; Substitute
Property. | ‘ i

(1) On the government’s motion, the court may at
any time enter an order of forfeiture or amend an existing
order of forfeiture to include property that:

(A) is subject to forfeiture under an existing order of

forfeiture but was located and identified after that order was
1l entered; or ‘

(B) is substitute property that quahﬁes for forferture

under an applicable statute.

() Subsequently Located Property; Substitute

Property.

(1) In General. On the government’s motion, the
court may at any time enter an order of
forfeiture or amend an existing order of

‘ ‘,forfelture to mclude property that:

(A)

1S subJect to forferture under an ex1st1ng

" order of forferture but was located and

®

f1dent1ﬁed after that order was entered or

is substltute property that qualifies for -
forfelture under an apphcable statute

(2) If the government shows that the property is subject
to forfeiture under Rule 32.2(e)(1), the court shall:

(A) enter an order forfeiting that property, or amend an
existing preliminary or final order’ to include it; and

(B) if a third party files a petltron claiming an interest
| in the property, conductan ancrllary proceedmg under Rule
32 2(c).

. (3) There is no rrght to trial by ]ury under Rule 32.2(¢e).

. 4 il 1“ w”

Q?) Procedure If the government shows that the

property is subject to forfeiture under Rule

L)

32.2(e)(1), the court must: i

(A)

(B)

enter an order forfeiting that property, or
amend an exrstmg preliminary or fmal
order to include it; and
if a third party files a petition claiming;i
an interest in the property, conduct an
ancillary proceeding under Rule 32.2(c).

(3) Jury Trial Limited. There is no rlght to jury
trlal under Rule 32. 2(e)

COMMITTEE NOTE

The language of Rule 32.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended

to be stylistic only.
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Rule 33. New Trial

Rule 33. New Trial S

On a defendant’s motion, the court may grant a new trial to
that defendant if the mterests of _]UStICC so require. If trial
was by the court without a Jury, 1 the court may— on ‘

add1t10na1 testlmony, and dlrect the entry of a new Judgrnent

TR

A motion fora new tria] based on newly dlscovered ev1dence
may | be made on]y w1th1n three Wyears after the verdict or‘

Hl

! d may be made only
w1thlln 7 days after the ‘verdlct‘pr ﬁndlng of gullty or w1th1n
such, tfu‘rt er tithe as the court may

y fix durmg the 7-day hh

TR

defendant’s motlon for new tnal— vacate the judgment, take h

(a) Defendant’s Motion. Upon the defendant’s

Lo

. }I‘noti‘on, the court may vacate any judgment and
" granta new trial if the interest of justice so reqnires.
‘ ‘If the case was tried without a Jury, the court may

L ‘take addltlonal testlmony and enter a new _]udgment.

Time to File.

)

.- pending, the court may not grant a motion for a

)

Newly Discovered Evidence. Any ‘motion fot

a new trial grounded on newly discovered

evidence must be filed within 3 years after the

verdict or finding of guilty. If an appeal is

new trial until the appellate court remands the

case. !
t‘ r:i , " , ’
Other Grounds.' Any motion for a new trial

~.grounded on any reason other than newly

discovered ev1dence must be filed within 7
days after the verdict or finding of guilty, or
within such further time as the court sets
during-the 7-day period.

|

COMMITTEE NOTE

»\

The language of Rule 33 has been amended as part of the general restyling of the Criminal Rules to make them more !
easily understood and to make style and terminology cons1stent throughout the rules. These changes are intended to be

stylistic only.
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Rule 34. Arrest of Judgment

Rule 34. Arresting Judgment

The court on motion of a defendant shall arrest judgment if
the indictment or information does not charge an offense or
if the court was without jurisdiction of the offense charged.
The motion in arrest of judgment shall be made within 7
days after verdict or finding of guilty, or after plea of guilty
or nolo contendere, or within such further time as the court
may fix during the 7-day period. ‘

(a) In General. Upon the defendant’s motion or on its

own, the court mustsarr'est judgment if:

(1) -the indictment or mformatmn does not charge
an offense; or - :

(2) the court does not have Junsdlctlon of the
charged offense.

(b) Time to File. The defendant must move to arrest
judgment within 7 days after the court accepts a
verdict or finding of guilty, or after a plea of guilty
or nolo contendere, or within such further time as

the court sets during the 7-day period.

T

COMMITTEE NOTE

The language of Rule 34 has been amended zs part of the general restyhng of the Cr1m1nal Rules to make them more
easily understood and to make style and terminology consistent throughout. the rules These changes are intended to be

stylistic only.
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Rule 35. Correction or Reduction of Sentence

Rule 35. Correcting or Reducing a Sentence

S o/

(2) Correction of Sentence on Remand. The court shall -
correct a sentence that is determined on appeal under 18
U.S.C. 3742 to have been imposed in.violation of law; to
have been imposed as.a result of an incorrect.application of
the sentencing gmdehnes or. to be unreasonable ‘upon.
|l remand of the case to the court= -, |

(1) for imposition of a sentence in accord with the
findings of the court of appeals;or

) for further. sentencmg proceedings if, after such
proceedings, the court; determmes that the ori glna]t
L E sentence was mcorrect , ) . %

RES '
L i

| (a) Definition. For purposes of this rule, “sentencing”

' means the entry of _]udgment

d). . Correctmg Clear Error. Within 7 days after b *'u

A ‘sentencmg, the court may c¢orrect a sentence that
+ resulted from' anth;metlcal teehmcal or other c]ear
€ITOrY, ¢ 7'\ vy bt "

S

o

B

A%A

- I ) Reduction of Sentence for Suh‘stantihl““Assistan’c@.‘ If
|l the Government so moves within one year after the sentence
ll is imposed, the court may reduce a sentence to reflect a,
|l defendant’s subsequent, substantial assistance in
investigating or prosecutmg another “person in accordance
with the gu1de11nes and pohcy statements 1ssued by the ]

| Sentencmg Comrmssmn unider 28 U.S.C. § 994 The couirt
may. consider a government motion to reduce a sentence
made one year or more after the sentence is imposed if the
defendant’s substantlal asststance invelves information or
evidence not known by the defendant until one year or more
after sentence is imposed. In evaluating whether substantial
assistance has been rendered, the court may consider the
defendant’s pre-sentence assistance. In applying this
subdivision, the court may reduce the sentence to a level
below that established by statute as a minimum sentence.

(¢) Reducing a Sentence for Substantial Assistance!

(1) In General. Upon the government’s motion
) made within one year after sentencing, the
court may reduce a sentence if:

(A) the defendant, after sentencing, provided
substantial assistance in investigating or
prosecuting another person; and

(B) reducing the sentence accords with the
Sentencing Commission’s guidelines and
policy statements.

(2) Later Motion. The court may consider a
government motion to reduce a sentence made
more than one year after sentencing if the
defendant’s substantial assistance involved
information not known to the defendant until
more than one year after sentencing.

(3) Evaluating Substantial Assistance. In
evaluating whether the defendant has provided
substantial assistance, the court may consider
the defendant’s presentence assistance.

(4) Below Statutory Minimum. When acting
under Rule 35(b), the court may reduce the
sentence to a level below the minimum
sentence established by statute.

i

i

H

e T e T

) )

)

f

£

{(¢) Correction of Sentence by Sentencing Court. The
il court, acting within 7 days after the imposition of sentence,

|l may correct a sentence that was imposed as the result of

il arithmetical, technical, or other clear error.
- (
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'COMMITTEE NOTE

- The language of Rule 35 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below. ‘

The Committee deleted current Rule 35(a) (Correction on Remand). Congress added that rule, which currently
addresses the issue of the district court’s actions following a remand on the issue of sentencing, in the Sentencing Reform
Act of 1984, Pub. L. No. 98-473. The rule cross-references 18 U.S.C. § 3742, also enacted in 1984, which provides
detailed guidance on the various options available to the appellate courts in addressing sentencing errors. In reviewing
both provisions, the Committee concluded that Rule 35(a) was no longer needed. First, the statute clearly covers the
subject matter, and second, it is not necessary to address an issue that would be very « clear toa. dlStI'lCt court following
a decision by a court of appeals.

In the place of current Rule 35(a), the Committee has inserted a definition of sentencing, to indicate that for the
purposes of Rule 35, “sentencing” means the entry of the judgment. In the current version of Rule 35(c), the sentencing
court is authorized to correct errors in the sentence if the correction is made within seven days of the imposition of the
sentence. Although the term “imposition of sentence” was not defined in the rule, the courts that addressed the issue were
split. The majority view was that the term meant the oral announcement of the sentence and the minority view was that
it meant the entry of the judgment. See United States v. Aguirre, 214 F.3d 1122, 1124-25 (9" Cir. 2000) (discussion of
Rule 35(c) and citing cases). The Committee was persuaded that the more appropriate term in the context of Rule 35,
was the term “sentencing” and that it should be defined as the point when judgment is entered. Although the Committee
recognizes that the amendment may cause a change in practice (at least in those circuits that read current Rule 35(c) to
mean the oral announcement of the sentence) that approach makes Rule 35 consistent with other rules, including the Rules
of Appellate Procedure, which treat the entry of the judgment as the triggering event for appellate timetables.

REPORTER’S NOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 35 was one of those rules. Another version of Rule 35, which includes
a substantive change, is presented in the “substantive” package.
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Rule 36. Clerical Mistakes.

‘I Rule 36. Clerical Error

Clerical mistakes in judgments, orders, or otherparts of the
record and errors in the record arising from oversight or
omission may be corrected by the court at any time and after
such notice, if any, as the court orders.

After giving any notice it considers appropriate, the
‘court may at any time correct a clerical error in a
judgment, order, or other part of the record, or correct an
error in the record arising from oversight or omission.

Lt
b
[

b COMMITTEE NOTE

The lat "guage f Rule 36 has been amended as part ofithe g gener lrestyhng of the Criminal Rules to make them more

easily'understood a dt
stylistic only.

o'make style and terrrunology con51stent throughout the rules. These changes are mtended to be
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- VIIL APPEAL A —
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" Rule 37 Taking Appeal [Abrogated 1968.] Rule 37. [Reserved]

' || Rule 38. Stay of Execution o ‘ Rule 38. Staying a‘Sentence or a Disabilityj

(a) Stay'of Execution. A sentence of death shall be stayed | (a) Death Sentence. Theicourt must stay a death
if an appeal is taken from the conviction or sentence. sentence if the defendant appeals the conviction or .

+
=

i

|

[,
g: . R :‘ L ‘ ‘ sentence.
B

(b) Imprlsonment A sentence of imprisonment shall be (b) Imprisonment.

;3 stayed if an appeal is taken from the conviction or sentence

. || and the defendant is released pending disposition of appeal (1) Stay Granted. If the defendant is released

pursuant to Rule 9(b) of the Federal Rules of Appellate . pending appeal, the court must stay a sentence
™4 || Procedure. If not stayed, the court may recommend to the of imprisonment. q
. |l Attorney General that the defendant be retalned at, or B

1‘ transferred to, a place of conﬁnement near the place of trial (2) Stay Denied; Place of Confinement. If the '
i or the place where an appecl 1s‘to be heard for a period . / defendant is not released pending appeal, the;
a i reasonably negessary to p it the defendant to assist in the court may recommend to the Attorney General .

%\ preparation of an appeal to:t he court of appeals that the defendant be confined near the place)
oo of the trial or appeal for a period reasonably :
. necessary to permit the defendant to assist in,

‘ preparmg the appeal
{m t\ . (c) Fine. A sentence to pay a ﬁne or a fine and costs if an (c) Fine. If the defendant appeals, the district court, d
b }]‘ appeal is taken, may be stayed by the district court or by the the court of appeals under Federal Rule of
i ‘ court of appeals upon such terms as the court deems proper ] Appellate Procedure 8, may stay a sentence to pay a
|| The court may require the defendant pending appeal to | fine or,a fine and costs. The court may stay the |
b i deposit the whole or any part of the fine and costs in the ‘ sentence on any terms con51dered appropriate and:

}E registry of the district court or to give bond for the payment | may require the defendant to: !
"\ || thereof, or to submit to an, exammatlon of assets, and it may | |
w.! | make any approprlate order to restrain the defendant from ‘ §))] depos1t all or part of the fine and costs into th"e

13 d1551pat1ng such defendant S: assets o ; \ district court’s registry pending appeal;

o

- T ) ‘ (2) post a bond to pay the fine and costs; or |

- “ ‘ ? (3) submitto an examination concerning the

» o ‘ ‘ defendant’s assets and, if appropriate, order the
" defendant to refrain from dissipating assets.

o \

prn (d) Probation. A sentence of probation may be stayed ifan | (d) Probation. If the defendant appeals, the court may

} appeal from the conviction or sentence is taken. If the stay a sentence of probation. The court must set the

e sentence is stayed, the court shall fix the terms of the stay. terms of any stay.

=

e

" Page -127-




as part of the sentence pursuant to 18 U.S.C. 3555 or 3556
may, if an appeal of the conviction or sentence is taken, be
stayed by the district court or by the court of appeals upon
such terms as the court finds appropriate. The court may
issue such orders as may-be reasonably necessary to ensure
N comphance‘wﬁh the sanctlon ypon. dlsposmon of. the appeal

I

(e) Notice to Victims and Restitution. A sanction imposed | (e) Restitution and Notice to Victims..

(1) In General. If the defendant appeals, the

district court, or the court of appeals under .
Federal Rule of Appellate Procedure 8, may
stay — on any terms.considered appropriate —
any sentence prov1dmg for restitution under 18

U.S.C. § 3556 or nouce under 18 U.S. C
§3s55.

e

) Ensurmg Compliance. ' The court may issue

any order reasonably necessary to ensure

compliance w1th a'Testitution order or notice .

after dlsposmon of an appeal 1nclud1ng

(A) a restrammg order

’ (B) an mjunctlon; e
(G) an order requmng the defendant to
N dep051t allor part of any monetary
restitution 1nto the district court’s

registry; or - i i

(D) an order requiring the defendant to post a

~ bond.

¢ || under a Federal statute by reason of the defendant’s
conviction or sentence may, if an appeal is taken, be stayed
by the district court or by the court of appeals upon suc:hr ‘1 (@
' terms as the court finds appropriate. The court may enter a

(f) Disabilities. A civil or employment d1sab111ty arlsm[g ®

restraining order or an injunction, or take any other action
~| that may be reasonably necessary to protect the interest |
i represented by the disability pendlng dlsposmon of the
; appeal. ‘

Forfeiture. A stay of a‘forfe1ture order is goveme
by Rule 32. 2(d)

' Dlsablhty. If the defendant’s conviction or
seéntence creates a civil or employment disability '
under federal law, the district court, or the court of

" appealsjunder Federal Rule of Appellate Procedur;

8, may étay the disability pending appeal on any

[

i

T e N

0=

terms considered appropriate. The court may 1ssu'

any order reasonably necessary to protect the
interest represented by the disability pending
appeal, including a restraining order or an
injunction.

)
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COMMITTEE NOTE
“The language of Rule 38 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only.

The reference to Appellate Rule 9(b) is deleted. The Committee beheved that the reference was unnecessary and

its deletlon was not intended to be substantlve n nature.
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Rule 39. [Reserved]

| Rule 39. Supervision of Appeal [Abrogated 1968]

IX. SUPPLEMENTARY AND SPECIAL
. PROCEEDINGS

TITLE VIII. SUPPLEMENTARY AND

SPECIAL PROCEEDINGS

Rule 40. Commitment to Anbther District

Rule 40. Arrest for Failing to Appear in Another

District

(a) Appearance Before Federal Magistrate Judge. Ifa
person is arrested in a district other than that in which the
offense is alleged to have been committed, that person shall
'be taken without unnecessary delay before the nearest

ll available federal magistrate judge, in accordance with the
|| provisions of Rule 5. Prehrmnary proceedings concerning
Il the defendant shall be conducted in accordance with Rules 5

and 5.1, except that if no preliminary examination is held
because:an indictment has been returned or an information
filed or because the defendant elects to have the preliminary

|| hearing conducted in the district in which the prosecution is

ppending, the person shall be held to answer upon a finding

| that such person is the person named in the indictment,
|| information, or warrant. If held to answer, the defendant

shall be held to answer in the district court in which the

|| prosecution is pending — provided thata warrant is issued

in that district if the arrest was made without a warrant —

|| upon production of the warrant or a certified copy thereof.
LI The warrant or certified copy may be produced by facsmule
}| transmission.

C))

(b)

©

In General. If a person is arrested under a warrant
issued in another district for failing to appear — as
required by the terms of that person’s release under
18 U.S.C. §§ 3141-3156 or by a subpoena — the
person must be taken without unnecessary delay
before a magistrate judge in the district of the arrest.

Proceedings. The judge must proceed under Rule
5(c)(3) as applicable.

Release or Detention Order. The judge may
modify any previous release or detention order
issued in another district, but must state in writing
the reasons for doing so.

=

-

—

£

1

|| (b) Statement by Federal Magistrate Judge. In addition to

the statements required by Rule 5, the federal magistrate
judge shall inform the defendant of the provisions of Rule

1120.

(c) Papers. If a defendant is held or discharged, the papers

| in the proceeding and any bail taken shall be transmitted to

the clerk of the district court in which the prosecution is

{ipending.
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(d) Arrest of Probationer or Supervised Releasce. If a

|l person is arrested for a violation of probation or supervised

release in a district other than the district havingﬁurisdiction,
such person must be taken without unnecessary delay before
the nearest available federal magistrate judge. The person
may be released under Rule 46(c). The federal magistrate
judge shall: ‘

*(1) Proceed under Rule 32.1 if jﬁrisdiétion over the
person is transferred to that district;

~ (2) Hold a prompt preliminary hearing if the alleged
violation occurred in that district, and either (i) hold
the person to answer in the district court of the district
having jurisdiction or (ii) dismiss the proceedings and
so notify the court; or ‘

(3) Otherwise order the person held to answer in the
district court of the district having jurisdiction upon
production of certified copies of the judgment, the
warrant, and the application for the warrant, and upon
a finding that the person before the magistrate judge is
the person named in the warrant.

(e) Arrest for Failure to Appear. If a person is arrested on
a warrant in a district other than that in which the warrant
was issued, and the warrant was issued because of the failure
of the person named therein to appear as required pursuant to
a subpoena or the terms of that person’s release, the person
arrested must be taken without unnecessary delay before the
nearest available federal magistrate judge. Upon production
of the warrant or a certified copy thereof and a finding that
the person before the magistrate judge is the person named
in the warrant, the federal magistrate judge shall hold the
person to answer in the district in which the warrant was

|| issued.

||

(f) Release or Detention. If a person was previously
detained or conditionally released, pursuant to chapter 207
of title 18, United States Code, in another district where a
warrant, information, or indictment issued, the federal
magistrate judge shall take into account the decision
previously made and the reasons set forth therefor, if any,
but will not be bound by that decision. If the federal
magistrate judge amends the release or detention decision or
alters the conditions of release, the magistrate judge shall set
forth the reasons therefor in writing.
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. revised Rule 40(c).

COMMITTEE NOTE

The language of Rule 40 has been amended as part of the general restyhng of the Criminal Rules to make them more
easily understood and to make style and terminology con51stent throughout the rules. These changes are 1ntended to be
stylistic only.

Rule 40 has been completely revised. The Committee beheved that it would be much clearer and more helpful to
locate portions of Rule 40 in Rules 5 (initial appearances) 5.1 (preliminary hearmgs) and 32.1 (revocation or
modification of probation or supervised release). Accordingly, current Rule 40(a) has.been relocated i mRules 5 and5.1.
Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule 40(c) has been moved to Rule 5(c)(2)(F)

Current Rule 40(d) has been relocated in Rule 32: .1(a)(5). The first sentence of current Rule 40(e) is now located
in revised Rule 40(a). The second sentence of current Rule 40(e) is now 1nyreV15ed Ru]e 40(b) ahd current Rule 40(H) 1 1s i
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Rule 41. Search and Seizure

Rule 41.‘Search and Seizure

)

(a) Authority to Issue Warrant. Upon the request of a
federal law enforcement officer or an attorney for the
government, a search warrant authorized by this rule may be
issued (1) by a federal magistrate judge, or a state court of
record within the federal district, for a search of property or
for a person within the district and (2) by a federal

{| magistrate judge for a search of property or for a person
{l either within or outside the district if the property or person

is within the district when the warrant is sought but might
move outside the district before the warrant is executed.

(a) Scope and Definitions.

(1) Scope. This rule does not modify any statute ||
regulating search or seizure, or the issuance
and execution of a sedarch warrant in special
circumstances.

— O

[ e AT ey

o IR}

)]

Definitions. The following definitions apply ||
under this rule: :

(A)

®)

©

“Property” includes;documents, books,'
papers, any other tangible objects, and
information.

“Daytime” means the hours between
6:00 a.m. and 10:00 p.m. according to
local time.

“Federal law enforceniént officer”
means a government agent (other than

“an attorney for the government) who is ||

engaged in enforcing the criminal laws
and is within any category of officers
authorized by the Attorney General to
request a search warrant.
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«(b).. Ailthority to Issue a Warrant. At the request.of.

a federal law enforcement officer or an attorney
for the goverritent: ‘

(1) a maglstrate judge with authorlty in the
' district — or if none'is reasonably avallable
' a judge' of a.state court of record in the

rdistrict — has authority to 1ssue Fy warrantr
search for and'seize a person ar property

?""located W1th1n the: drstrlct and RAUTIIRN |
el :m,;r,:u [P I ST B

@
- ‘dj‘s;tr{iet‘i»'{has autho y to 1ssue g warrant for a |l
person or property outside the district if the |-
person or property is located within the
district when the warrant is issued but might |
“move or be moved outside the. district before |

the warrant is executed.

l\

(b) Property or Persons Which May be Seized With a !

}

Warrant. A warrant may be issued under this rule to search

.commission of a criminal offense; or (2) contraband, the
fruits of the crime, or things otherwise criminally possessed
or (3) property designed or intended for use or which has
ibeen used as the means of commlttmg a criminal offense; or

‘unlawfully restralned
\

iy

for and seize any (1) property that constitutes evidence of the |

| @) person for whose arrest there is probable cause, or who is

©

Persons or Property Subject to Search or
Seizure. A warrant may be issued for any of the
following:

(1) evidence of a crime;

(2) contraband, fruits of crime, or other items
illegally possessed;

A3) i)roperty designed for use, intended for use,
or used in committing a crime; or

(4) aperson to be arrested or a person who is
unlawfully restrained.
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(c) Issuance and Contents.
(1) Warrant Upon Affidavit. A warrant other than a
warrant upon oral testimony under paragraph (2) of this
subdivision shall issue only on an affidavit or affidavits

sworn to before the federal magistrate judge or state judge

and establishing grounds for issuing the warrant. If the

- federal magistrate judge or state judge is satisfied that the
grounds for the application exist or.that there is probable
cause to believe that they exist, that magistrate judge or
state judge shall issue a warrant identifying the property or
person to be seized and naming or describing the person or

. place to be searched. : The finding of probable cause may
be based upon hearsay evidence in whole or in part Before

 ruling on arequest for a warrant the federal magistrate

Il judge or state judge may; require ‘the affiant to appear

. personally and Tiiay examine under oath the affiant and any
~ witnesses the affiant may produce prov1ded that such
‘ proceedmg shall be taken down by a court reporter or

e recordmg equ1pment and made part of the affidavit.

Yo “w,: ) H‘ 1 .

)
W e

1
!
n

i
i
i
|
i

(d) Obtaining a Warrant. .

(1) Probable Cause. After receiving an
affidavit or other information, a magistrate
judge or a judge of a state court of record..
‘must issue the warrant if there is probable
cause to search for and seize a person or
property under Rule 41 (c).

@

(A)

B)

(©)

Requesting a Warrant inthe Presence of a
Judge .

Warrant onan. Aﬁ‘ davit. When a

L federal law enforcement officer or an
.attorhey for the government presents
an affidavit in support-of a warrant, the

judge may requlre the affiant to appear
personally and may examine under
oath the affiant and any witness the
affiant produces.

Warrant on Sworn Testimony. The
judge may wholly or partially dispense
with a written affidavit and base a
warrant on sworn testimony if doing so
is'reasonable under the circumstances.

Recording T estimony. Testimony -
taken in support of a warrant must be
recorded by a court reporter or by a
suitable recording device, and the

 judge must file the transeript or -

recordmg with the clerk, along Wlth
any afﬁdawt ‘

1( The warrant shall be directed to a civil officer of the United
‘ ‘States authorized to enforce or assist in enforcing any law .
1l thereof or to a person so authonzed by the President of the

Unlted States.

| :It shall command the officer to search, within a specified

period of time not to exceed 10 days, the person or place

'named for the property or person specified. The warrant

shall be served in the daytime, unless the issuing authority,
by appropriate provision in the warrant, and for reasonable
cause shown, authorlzed its execution at times other than
'daytime. It shall designate a federal maglstrate Judge to

‘thom 1t shall be retumed
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_ known as the orlgmalij‘ yar
. Judge ‘may direct! that

(2) Warrant Upon Oral Testimony.

(A) General Rule. If the circumstances make it
reasonable to dispense, in whole or in‘part with a written
afﬁdav1t a Federal magistrate judge may issue a warrant
based upon swomn testimony communicated by telephone !
or other. approprlate means; 1nc1ud1ng fac:51m11e ‘
transmission. W .

HERY

(B) Application. T he person who is requestmg the

~ warrant shall preparé a ’document to'be’known as a

. duplicate original warrant‘ and shall read such duplicate

; or1g1na1 ‘warrant, verbatlm to the Federal magistrate Judge
. The Federal maglstra’te Judge shall enter, verbatim, what is

so read to'such magis trate‘ Judge. on a document to be
bl he Federal magistrate |
‘ehwarrant be modified. |

I T |¢ i
I . '

(3) Requesting a Warrant by T elephomc or
Other Means. -

A) In General A magistrate judge may
‘issye-a warrant,based on information
rcommumcated by telephone or other .

‘ agprppnate means, including ‘fa‘csm‘n‘le
trénsmission.“ T

B) ‘Recordzng T esz‘tmony Upon learn1ng :

.+ . thatan apphcant 18 requestmg a

. warrant a maglstrategudge must

Jii
‘(1) place under toath the apphcant
. and any person-on- whose e
test1mony the apphcatlon is..
‘based,r and - B AT

(i1) make1 a ‘verbati‘m‘ recqrﬂ of the
conversation with a suitable )
recording device, if available, or
by a court reporter, or in writing.

(C) Issuance. If the Federal magistrate judge is satisfied !
that the circumstances are such as to make it reasonable to

dispense with a written affidavit and that the grounds for | |

the application exist or that there is probable cause to
believe that they exist, the Federal magistrate judge shall
order the i issuanceof a? warrant by directing the person
requesting the Warrant to sign the Federal magistrate :
judge’s name on the duphcate original warrant. The |
Federal magistrate judge shall ‘immediately sign the
original warrant and entér on the face of the ori iginal
warrant the exact time when the warrant was ordered to be
issued. The finding of probable cause for a warrant upon
oral testimony may be based on the same kind of ev1dence
as is sufficient for a warrant upon: affidavit.
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‘ copy w1th the court

(D) Recording and Certification of Testimony. When a
caller informs the Federal magistrate judge that the purpose

* of the call is to request a warrant, the Federal magistrate

judge shall immediately place under oath each person
whose testimony forms a basis of the application and each
person applying for that warrant. If a voice recording
device is available, the Federal magistrate judge shall
record by means of such device all of the call after the
callerinforms the Federal magistrate judge that the purpose
of the call is to request a warrant. Otherwise a
stenographic or longhand verbatim record shall be made.

If a voice recording device is used or a stenographic record
made the Federal maglstrate Judge shall haye the record
transcribed, shall certify the accuracy of the transcription,

" and shall file a copy of the original record and the

transcription with the court. Ific a longhand vérbatim record
is made, the Federal maglstrate Judge shall file a signed

©

)

Certifying Testimony. The magistrate
judge must have any recording or court
reporter’s notes transcribed, certify the
transcription’s accuracy, and file a*
copy of the record and the
transcription with the clerk. Any
written verbatim record must be signed
by the magistrate judge and filed with
the clerk.

Suppression Limited. Absent a finding
of bad faith, evidence obtained from a
warrant issued under Rule 41(d)(3)(A)
is not subject to suppression on the
ground that issuing the warrant in that
manner was unreasonable under the
circumstances.

)

(e)

Issuing the Warrant.

(1) In General. The magistrate judge or a judge
of a state court of record must issue the
warrant to an officer authorized to execute it.

@

Contents of the Warrant. The warrant must
identify the person or property to be
searched, identify any person or property to
be seized, and designate the magistrate judge
to whom it must be returned. The warrant
must command the officer to:

(A)

(B)

©)

execute the warrant within a specified
time no longer than 10 days;

execute the warrant during the
daytime, unless the judge for good
cause expressly authorizes execution at
another time; and

return the warrant to the magistrate
judge designated in the warrant.
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(F) Additional Rule for Execution. The person who
executes the warrant shall enter the exact time of execution
on the face of the duplicate original warrant.

(3) Warrant by Telephonic or Other Means. If
a magistrate judge dec1des to proceed under
Rule 41(d)(3)(A), the following addltlonal
procedures apply:

(A) Preparmg a Proposed Duplzcate -
.. 'Original Warrant. 'The applicant must
. . .. . iprepare a “propesed duplicate original
'+ riiwarrant” and must read or otherwise |
| transmit the contents of that-document
;uverbatlm to the. maglstrate Judge

(B) ‘Preparmg an; Orzgmal Warrant The
magistrate judge must'enter the
contents of the proposed duplicate
original‘warrant into anuongmal
‘warrant. E ST

(C) Modifications. The magistrate judge
© may direct the applicant to modify the
proposed duplicate original warrant. In
that case, the judge must also modify
‘the original warrant.

=

. bad faith, evidence obtained pursuant to a warrant issued

| -on the ground that the circumstances were not such as to |

(G) Motion to Suppress Precluded. Absenta ﬁndmg of

N I

l

under this paragraph is not subject to-a motion to suppress

make it reasonable to dispense with a written affidavit.

(D) Signing the Original Warrant and the
Duplicate Original Warrant. Upon
determining to issue the warrant, the
magistrate judge must immediately
sign the original warrant, enter on its
face the exact time it is issued, and
direct the applicant to sign the judge’s

name on the duplicate original warrant.
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|l shall leave the copy and recelpt at the place from which the

3

lishall be made in the presence of the applicant for the warrant

| property was taken, and shall be verified by the officer. The
|l federal magrstrate judge shall upon request deliver a copy of

‘ prermses the property was taken and to the apphcant for thel

(d) Execution and Return with Inventory. The officer | (f) Executing and Returning the Warrant.

taking property under the warrant shall give to the person
from whom or from whose premises the property was taken a
copy of the warrant and a receipt for the property taken or

property was taken

¢}

2.

&)

Noting the Time. The officer executing the -

- another officer and the person from whom

‘taken. If either one is not present, the‘ofﬁcer‘

warrant must enter on its face the exact date-
and time it is executed.

Inventory. An officef present during the .
execution of the warrant must prepare and
verify an mventory of any property seized.
The officer must do so in the presence of | "

or from whose premlses the property 'was

must prepare and verxfy the. mventory in the .-
presence of ; at least one other credrble s
person o I - L
Receipt. The officer executing the warrant
must: ‘

(A) give acopy of the warrantanda
~ receipt for the property taken to the
person from whom or from whose
: premlses the property was taken; or

(B) ; 1eave a copy of the warrant and recelpt i
‘at the place where the officer took the !

_property.

wThe return shall be made promptly and shall be accompamed
by a written inventory of any property taken. The mventory

‘ ' and the person from whose possession or premises the 3
‘;property was taken, if they are present, or in the presence of
'at least one credible person other than the applicant for the |
‘warrant or the person from whose possession or premises the

the inventory to the person from whom or from whose

@

‘must promptly return it — together witha! ;{i: ‘

™ T i

Return. The ofﬁcer executmg the. warrant i

copy f of the mventory — tow the magistrate -
]udgé de51gnated on the wa{rrant The judge
must,l on request,‘ glve 2 .copy of the:

mventory to the person from whom or from
whosq premrses the. property was taken and
to. the apphcant for the Warrant ' B

ffwarrant. o ‘ |
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(¢) Motion for Return of Property. ‘A person aggrieved by
an unlawful search and seizure or by the deprivation of
property may move the district court for the district in which
the property was seized for the return of the property on the
ground that such persor'is entitled to lawful possession of
the property The court shall receive evidence on any issue
of fact necessary to the decision of the, mmotion. If the motion
is granted | the property;, shall be returned to the movant,
although:reasonably itions may, b ‘1mposed to protect |
access and‘use of the ‘ perty n.zsubsequent proceedings. If

| @

Motion to Return Property. A person aggrieved ||
by an unlawful search and seizure of property or
¢ by the deprivation of property may move for the
.. property’s return. The motion must be filed in the,
, . district where the property was seized. The court ||

must receive evidence on any factualissue =
necessary to declde the motion. If it grants the
motion, the court must return the property to the

meovant, but may impose reasonable conditions to 1

protect access to the property.and its use in later
proceedings.

i

§

in Rule 12 .

(h)

Motion to Suppress. A defendant may move to
suppress evidence in the court where the trial will
occur, as Rule 12 provides.

(g) Réturn of Papers to Clerk. The federal magistrate !
I Judge before whom the warrant is returned shall attach to the
}warrant a copy of the return, inventory and all other papers |

\m connection therewith and shall file them with the clerk of
the dlstrlct court for the dlstnct in whlch the property was ﬁ
“belzed.‘ N 53

i
’\

®

Forwarding Papers to the Clerk. The

magistrate judge to whom the warrant is returned |

must attach to the warrant a copy of the return, of
the inventory, and of all other related papers and
must deliver them to the clerk in the district where
the property was seized.

| H (h) Scope and Defimtlons. ThlS rule does not modify any ‘
lliact, 1ncon51stent with it, regulatmg search, seizure and the |
i \1ssuance and executlon of search warrants in circumstances

‘ ,‘used in this rule to' mclude documents books papers and any
|liother tanglbleobjects The térhi “daytrme” 1s used in this

|l rule mean hours from 6: OO a.i, to lO OO p m accordlng to

| local fime. The phrase federal

|lused in this rule to theari any ghverhment agent other than
{lan attorney for the: ‘government as defined in:Rule 54(c), wh
is engaged in the enforcement of the criminal laws and is
Jiwvithin any category of officers authorized by the Attorney

| ‘General to request ‘the issuance of a,search warrant. i

[=)

| }for which spec1a1 provmon is;made. The term “property” i§

i

[

)

COMMITTEE NOTE

“The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as otherwise noted below. Rule 41 has been completely reorganized to make

it easier to read and apply its key provisions.
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Current Rule 41(c)(1), which refers to the fact that hearsay evidence may be used to support probable cause, -

has been deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law..

See Advisory Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule-

4 in 1974. In the intervening years, however, the case law has become perfectly clear on that proposition. Thus,
the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference
to hearsay evidence was misleading to the extent that it might have suggested that other forms of inadmissible

evidence could not be considered. For example, the rule made no reference to cons1der1ng a defendant’s prior

criminal record, which clearly may be considered in deciding whether probable cause exists. See, e.g., Brinegar .. .

v. United States, 338 U.S. 160 (1949).(officer’s knowledge of defendant’s prior criminal activity). Rather than

address that i issue, or any other similar issues, the Committee believed that the matter was best addressed.in Rule, .

1101(d)(3), Federal Rules.of Evidence. That rule exphcrtly provides that the Federal Rules of Evidence do not:
applyto* prehmrnary examinations in cnmmal cases, . . ..issuance of warrants for : arrest criminal summonses, and

search warrants ..,.” The Advisory Committee Note accompanymg that rule recognizes that: “The nature of the. |
proceedmgs makes apphcatlon of the formal rules of evidence inappropriate and. impracticable.” The Committee

did not'intend to make any substantive changes in practlce by deleting the reference to hearsay ev1dence

Current Rule 4lv(d) prov1des that the ofﬁcer taklng the property under the warrant must provrde a rece1pt for‘

the property and complete andnventory. The revised rule indicates that the - inventory may, be: completed by an'
officer present during the execution of the warrant, and not necessarxly the ofﬁcer actually executmg thel warrant. .

. REPORTER’S NOTES

In publlshmg the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that 1ncludes what it considered at least one major substantive change. The purpose for this
separate publication is to hi ghh ght for the bench and the bar any proposed amendments that the Committee believes
will result in 51gn1ﬁcant changes in current practice. Rule 41 is one of those rules. Another version of Rule 41,

which includes a substantive change that would permit a Judge to issue a warrant for a covert entry for purposes |

of noncontinuous observation, is bemg published simultaneously in a separate pamphlet.

1 . - ' ! ' [ |

Page -141-




Rule 42. Criminal Contempt

Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearmg ‘A criminal
contempt except as provided in subdivision () of this rule "
shall be prosecuted on notice. ‘The notice. shall state the time
and place of hearing; allowing d reasonable time for the " .
preparation of the defense, and shiall state the-essential facts-
constituting the cnmmal conte npt: charged and descrlbe it as"

pumshment

@

Disposition After Notice. Any person who
commits criminal contempt may be punished for
that contempt after prosecution on notice. '

(1‘))

@

G

L1

Nottce. The court must glve the person

(C) statethe essentlal facts constltutmg the
" charged crlmmal contempt and
descnbe 1t as such :

Appointing a Prosecutor. The court must

request that the contempt be prosecuted by

an attorney for the government unless the
sti c;e requlres the appomtment

Trial and DlSpaSltloﬁ. 'A person being
prosecuted for: criminal contempt is entitled
to a jury trial in any case in which federal

law so provides and must be released or

detained as Rule 46 provides. If the criminal
contempt invelves disrespect toward or
criticism of a judge, that judge is disqualified
from presiding at the contempt trial or
hearing, unless.the defendant consents. Upon
a fmdmg or verdict of guilty, the court must
1mpose the pumshment

/
(a) Summary Disposition. A criminal contempt may be
Il punished summarily if the judge certifies that the judge saw
|t or heard the conduct constituting the contempt and that it

|l was committed in the actual presence of the court. The order .

|| of contempt shall recite the facts and shall be signed by the
"l judge and entered of record.

®)

Summary Dlsposltlon Notw1thstand1ng any
other provision of these rules, the court (other

than a magistrate Judge) may summarily punish a

person who cormmts criminal contempt in its -

presence if the judge saw or heard the
contemptuous conduct and so certifies; a
magistrate _]udge may summarily punish a person
as provided in 28 U.S.C. § 636(¢). The contempt
order must recite the facts, be signed by the judge,

" and be filed withjthe clerk.
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COMMITTEE NOTE

. The language of Rule 42 has been éfhended as part of the general restylfng ofthe Cﬂihinél RuIes to rﬁake them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below. - o

The revised rule is intended to more clearly set out the procedures for, conducting a criminal contempt

proceeding. The current rule implicitly recognizes that an attorney for the goverhment may be involved in the | .
prosecution of such cases. Revised Rule 42(a)(2) now explicitly addresses the appointment of a “prosecutor” and,
adopts language to reflect the holdmg in Young v. United States ex rel. Vuztton 481 U.S. 787 (1987). In that case -

the Supreme Court indicated that ordinarily the court should request that an attorney for the government prosecute
the contempt;- only if that request is denied, should the court appoint a private prosecutor. The rule envisions that
a d1s1nterested counsel should be appomted to prosecute the contempt.

Rule 42(b) has been amended to make it clear that a court ‘may summarily punish a person for committing
contempt in the court’s presence -without regard o whether other rules, such as Rule 32 (sentencing procedures),
might otherw15e apply. Seee.g. Umted States v. Martin-Trigona, 759 F.2d 1017 (2d Cir. 1985). Further, Rule

42(b) has been amended to* recognize the contempt. powers of a court (other than a maglstrate Judge) and a

maglstrate Judge

t
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. X. GENERAL PROVISIONS

. TITLE IX. GENERAL PROVISIONS

Rule 43. Presence of the Defendant

Rule 43. Defendant’s Presence

(a) Presence Required. The defendant shall be present at
the arraignment, at the time of the plea, at every stage of the .-
trial including the 1mpane11ng of the jury:and the return of
the verdict, and at the: 1mposmon of sentence ‘xcept as.- -
otherwxse prov1ded by th1s rule ‘ ;

d, PR BN I TN
ST

t i (3) sehtencing.

(a) When Required. Unless thls rule provides,
otherwme the defendant must be present.at:

ﬁ“}‘ . o . ) iy o “@h

) the 1n1t1a1 appearance the arralgnment and

the plea S

‘ every ‘tnal stage 1nclud1ng Jury 1mpanelment

& 'and the return of the verdlct and'.

. o ‘ln

(b) Continued Presence Not ‘Requlred The further ) ,

defendant will be considered to have waived the right to be

i present whenever a defendant 1n1t1a11y present at trial, or
|| having pleaded guilty or nolo contendere,

(1) is voluntarily absent after the trial has commenced
(whether or not the defendant has been informed by the
court of the obligation to remain during the trial),

(2) in a noncapital case, is voluntarily absent at the
imposition of sentence, or ‘

(3) after being warned by the court that disruptive
conduct will .cause the removal of the defendant from the
courtroom, persists in conduct which is such as to justify
exclusion from the courtroom.

H

)
| I
progress of the trial to and 1nclud1ng the return of the verdict, | IS

Il and the imposition of sentence, will not be prevented and the |

When Not Required. A defendant need not be
1 present under any of the following circumstances:

(1) Organizational Defendant. The defendant

is an organization represented by counsel
who is present.
(2) Misdemeanor Offense. The offense is
punishable by fine or by imprisonment for
not more than one year, or both, and with the
defendant’s written consent, the court
‘permits arraignment, plea, trial, and
sentencing to occur in the defendant’s
absence.
(3) Conference or Hearing on a Legal
Question. The proceeding involves only a
conference or hearing on a question of law.

Sentence Correction. The proceeding
involves the correction or reduction of
sentence under Rule 35 or 18 U.S.C.

§ 3582(c).

@
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. (c) Presence Not Requlred A defendant need not be (c) Waiving Continued Presence.
present ‘
(1) when represented by counsel and the defendant isan (1) In General. A defendant who was initially
organization, as defined in 18 U.S.C. § 18; present at trial, or who had pleaded guilty or
(2) when the offense is punishable by fine or by ! nolo contendere, waives the right to be
imprisonment for not more than-one year or both, and the present under the following circumstances: .
court, with the written consent of the' defendant, permits o
arraignment, plea, trial, and imposition of sentence in the (A) - when the defendant is voluntarily
defendant’s absence; , absent after the trial has begun,
3 when the proceeding involves only a conference or : regardless of whether the court ‘
hearing upon a question of law; or . ' informed the defendant of an ;
(4) when the proceeding involves a reduc‘non or obli gatlon to remaln durmg tnal .
' correction of sentence under Rule 35(b) or (c)or 18 U.S.C. ‘ R E
| §3582(c). ' (B) in anoncapital case, when the : 1
‘ : defendant is voluntarily absent during
. sentencing;or. 1
- ‘ R . . 1
! (C) when the court warns the defendant |
: - that it will remove the defendant from |
the courtroom for disruptive behav10r, }
‘ but the defendant persists in conduct i
‘; that' justlﬁes removal from the y }i
: couttroor., | AR '
/ #)) Watver s Eﬂ'ect. f the defendant walves the j :
right to be present the trial may proceed to | }
completion, 1nc1ud1ng the verdict’s return i
: and sentencing, during the defendant’
! absence. I
¥ i
COMMITTEE NOTE

i intended to be stylistic only.

REPORTER’S NOTES

The language of Rule 43 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice Rule 43 was one of those rules. Another version of Rule 43,
which recognizes that the proposed Rules 5 and 10 would authorize video teleconferencing of certain proceedmgs

is included in the “substantive” package

Al

Page -145-



Rule 44. Right to and Assignment of Counsel

. Rule 44. Right to and Appointment of Counsel

(a) Right to Ass1gned Counsel. Every defendant who is .,
unable to: obtam counsel shall be entrtled to have counsel
a551gned to represent that defendant at every stage of the
proceedmgs from initial appearance ‘before the federal
magistrate judge,orthe, court through appeal unless the
defendant waives such appomtment ‘

(a) Right to Appointed Counsel. A defendant who
is unable to obtain counsel is entitled to have

o counsel appomted to represent the defendant at
“every stage of the proceedmg from initial =~
‘appearance through appeal unless the defendant
waives thls right.

i e Sy

. eprocedures for
uhdmsron (a) shallbe -
al rulés of court estabhshed

\r" g , R
‘those provrded by’ law and by

\w

(b) Appomtment Procedure Federal*ﬂawnand local ‘

-

court rules govern the procedure for “lmplementmg
the i ght *to" counsel S o

pursuant thereto

ol

(c) Jomt Representatlon Whenever two or more ’.}1
defendants have been jointly charged pursuant to Rule 8(b) ¢
or have been' Jomed for trial pursuant to Rule 13, and are :

ithe sathe retamed or assrgned counsel orby |

!

\
1\1

A 4 5 11 personally advise each
fective assistance of counsel, :
Unless it appears that 1“

13 n‘)f
t

(©) Injqniry;;lnto‘Jo‘int Representation.

(1) Joint Representation. Joint representation
occurs when:

(A) two or more defendants have been
charged jointly under Rule 8(b) or
have been joined for trial under Rule
13; and

(B) the defendants are represented by the
same counsel, or counsel who are
associated in law practice.

(2) Court’s Responsibilities in Cases of Joint
Representation. The court must promptly.
inquire about the propriety of joint
representation and must personally advise
each defendant of the right to the effective
assistance of counsel, including separate

representation. Unless there is good cause to {|

believe that no conflict of interest is likely to
arise, the court must take appropriate
measures to protect each defendant’s right to
counsel.

COMMITTEE NOTE

The language of Rule 44'has been amended as part of the general restyhng of the Criminal Rules to make them
more easily understood and to make style and termmology con51stent throughout the rules. These changes are

intended to be stylistic only.

Revised Rule 44 now refers to the “appointment” of counsel, rather than the assignment of counsel; the
Committee believed the former term was more appropriate. See 18 U.S.C. § 3006A. In Rule 44(c), the term
“retained or assigned” has been deleted as being unnecessary, without changing the court’sresponsibility to conduct

an inquiry where joint representation occurs.
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Rule 45. Time

Rule 45. Computing and Extending Time

1 073

(a) Computation. In computing any period of time the
day of the act or event from which the designated period of
time begms to run shall not be included. The last day of the
period so computed shall be included, unless it is a Saturday,
a Sunday, or a legal holiday, or, when the act to be done is
the filing of some paper in court, a day on which weather or

|| other conditions have made the office of the clerk of the

district court inaccessible, in which event the period runs
until the end of the next day Wthh is not one .of the
aforementloned days. When a penod of time prescribed or .
allowed is less than 11 days, intermediate Saturdays
Sundays and legal holidays shall| be excluded in the
computauon As used in these rules, “legal holiday”
includes New Year’s; Day, Blrthday of Martin Luther King, !
Jr., Washlngton sBlrthday, Memorial Day,. Independence
Day, Labor Day, Columbus Day, Veterans. Day,
Thanksglvmg Day, Chnstmas Day, and any other day
appomted asa hohday by’the President or the’ 'Congress of i
the United States, or by the state in which the district court 1s
held.

W
i

|
bt
i

(@) .

Computing Time.. The following rules apply in
computing any period of time specified i in these
rules, any local rule, or any court order:

)

i

@

&)

‘ clerk’s ofﬁce is 1nacce551ble o

.. day of the act, event, or default that begms
- the perlod

. holidays when the period is less than 11

Day of the Event Excluded. Exclude the

Excluston from Brtef Pertods ‘Exclude |
1ntermedlate Saturdays Sundays, and legal

days.

Last Day. Include the last day of the period |
unless it is a Saturday, Sunday, legal holiday,

or day on which weather or other conditions | ‘
make the clerk’s office inaccessible. When . 1
the last day is excluded, the period runs until }1
the end of the next day that is not a Saturday, |
Sunday, legal holiday, or day when the t

“Legal Hohday ” Def ined. Asused in this

R

1

@ rule, “légal holiday” means the day set aside f
by statute fot observing: ; ‘
; (A) New Year’s Day; :

(B) Martin Luther King, Jr.’s Birthday;

~(C) Washington’s }3irtﬁday; .

- D) 'Memdriall Day;

| E) | ﬁdependence Day;
(F) Labor Day;
(G) Columbus Day;
H)

"~ () . Christmas Day.

()

“Veterans’ Day;

D Thanksgiving Day; and

“Legal holiday” also includes any
other day declared a holiday by the
President, the Congress, or the state
where the district court is held.
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(b) Enlargement. When an act'is required or allowed to
be done at or within a specified time, the court for cause
shown may at any time in its discretion (1) with or without
motion or notice, order the perlod enlarged if request
therefor is made before the expiration of the period ‘
originally prescribed or as extended by a prewous order or -
(2) upon motion made after the' expn'atlon of the. specified
period permit the act to'be'done if the fallure to act was the ;

NI result of excusable neglect; but the colrt may: not extend the
time for takmg any, actlon under Rules 2 ‘33' 34 and 35,

(h) Extending Time.

1) In Gernieral. When an act must or may be
done within a specified period, the court on
its own may extend the time, or for good

cause may do soona party s motlon made]: N

o . ' I

(A) ],before the. orlgmally prescrlbed or " 1
o ‘:prev1ously extended tlme explres, pr s

‘t

B ‘after the tlme explres if'the party faﬂedm ‘

o to act because of excusable neglect

2 Exceptwns The court may not’ extend the
‘time to take any actlon under Rules’ ’29 33,
34 and 35 exoept as stated i in those ru]es

[(¢) Unaffected by Explratlon of Term.] Rescmded F eb
28 1966, eff. July 1, 1966. ‘

[ . '
T [

‘ : Lol
[ o .

(d) For Motlons, Affidavits. A wntten motion, other ﬂ
than one which may be heard ex parte, and notice of the ‘
hearing thereof shall be served not later than 5 days before i
the time specified for the hearmg unless a different period i is
fixed by rule or.order of the court. For cause shown such an
Jorder may be made on ex parte apphcat]on When a motlod‘
1s supported by an affidavit, the afﬁdav1t shall be served w1’ah

the motion; and opposing affidavits may be served not less J

than 1 day before the hearing unless the court permits them | I'
to be served at a later time. }ﬂ 5
L . ‘t W
(e) Addition‘al Time After Service by Mail. Whenever ;‘a (¢) Additional Time After Service. When these j"‘h
/party has the right or is required to do an act within a | rules permit or require a party to act within a }
{l prescribed period after the service of a notice or other paper- specified period after a notice or a paper has been ||
[llupon that party and the notice or other paper is served by ?“ served on that party, 3 days are added to the Igﬂ
|l mail, 3 days shall be added to the prescribed period. N period if service occurs in the manner provided i
! L ~ under Federal Rule of Civil Procedure 5(b)(2)(B), [l
(©). or (D). ?;
7 | ii
‘ COMMITTEE NOTE |
!

intended to be: styhstlc only.

[

cases under Rule 49 (b)
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The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and termmo[logy consistent throughout the rules. These changes are

' The additional three days provided by Rule 45‘A(c) is extended to the means of service authorized by the new
paragraph (D) added to Rule 5(b) of the Federal Rulesi of Civil Procedure, including — with the consent of the
person served — sérvice by electromc means ‘The means of service authorized in civil actions apply to criminal

Rule 45(d) wh1ch governs the t1m1ng of wntten m(»tlons and affidavits, has been moved to Rule 47.
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Jl Rule 46. Release from Custody

Rule 46. Release from Custody; Supervising Detention

corporate surety which is approved as provided by law, shall
justify by affidavit and may be required to describe in the

affidavit the property by which the surety proposes to justify
and the encumbrances thereon, the number and amount of

other bonds and undertakings for bail entered into by the
surety and remaining undischarged and all the other
liabilities of the surety. No bond shall be approved unless
the surety thereon appears to be qualified.

(a) Release Prior to Trial. Eligibility for release prior to (a) Before Trial. The provisions of 18 U.S.C.

trial shall be in accordance with 18 U.S C §§ 3142 and §§ 3142 and 3144 govern pretrial release.
{3144,

(b) Release During Trial. A person released before trial . " (b) During Trlal A person released before tr1al
shall continue on release during trial under the same terms - “continues on release during trial under the same
and condmons as were prev1ously 1mposed unless the court , ‘; terms and conditions. But the court may order’
determmes that other terms and conditions or termination of ‘ . different terms and condltlons or terminate the
release are necessary to assure such person’s presence during ' *release if, necessary to ensure that the person will
the tnal or to assure‘ that such person s conduct will not  be present during trial or that the person’s conduct

, ‘obstruct the orderly and expedltrous progress of the trial. will not obstruct the orderly and expeditious
progress of the trial.

(¢) Pending Sentence and Notice of Appeal. Eligibility (c) Pending Sentencing or Appeal. The provisions |
|| for release pending sentence or pending notice of appeal or of 18 U.S.C. § 3143 govern release pending ‘
Il expiration of the time allowed for ﬁhng notice of appeal, sentencmg or appeal The burden of establishing
|| shall be in accordance with 18 U.S. C. § 3143. The burden of that the defendant will not flee or pose a danger to |
|| establishing that the defendant will nlot flee or pose a danger any other person or to the communlty rests with
to any other person or to the commumty rests with the the ‘defendant

defendant. - T , y
(d) Pendl~ng Hearmg on'a Vlolatlon of Probatlon
or Supervnsed Release. Rule 32.1(2)(6) governs |
release pendmg a hearmg ona violation of
probatlon or superv1sed release o
~ (d) Justification of Sureties. Every surety, except a (e) Snr g ‘The court must not approve a bond

© must. demonstrate by afﬁdavrt that 1ts assets are

unless any surety appears| to be quahﬁed Every |
surety, except a Jegally approved corporate surety, j|

adequate The court may requlre ‘the affidavit to ‘
describe the followmg . t

(1) the property that the surety proposes to use

as security;
¢))
3

any encumbrance on that property;

the number and amount of any other
undischarged bonds and bail undertakings
the surety has issued; and

@
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any other liability of the surety. I




(e) Forfeiture.

(1) Declaration. If there is a breach of condltlon ofa
bond, the district court shall dec]are a forfeiture of the ball

2 Settmg As1de The court may derCt that a forfelture

®

(1) Declaration. The court must declare the bail
ol

Bail Forfeiture.

forfeited if a condition of the bond is

o

breached.

. Rule 46(f)(3), the court may remit in whole

or in part the judgment under the same
conditions specified in Rule 46(£)(2).

be set, asrde n who]e or 1n part upon, such COIldlthnS as the , . ‘(‘2) Settmg Asrde The court may set a51de 1n 1
courtr may 1mpose if a person released upon an execution ‘;:? \ ‘whole or in part a ba11 forfelture upon, any “ ;
ofan appearance bond w1th a, surety is subsequenﬂy ‘}; ‘ ' ,‘condltron the court may 1mpose 1f §
surrendered by the surety into, custody or if it otherwise | |
I appears that Justlce do, not requlre the forfe1ture | (A) the surety later surrenders 1nto custody
R e { o ‘the Jperson released on the surety’s ;
‘ '| “appearance bond: or
p | (B) . it appears ‘that justice does not require
" ; bail forfeiture. . .
3 Enforcement When a forfelture has not been set *1 A3 Errforcement. o
aside, the court shall on motlon enter a Judgment of default ’ ’
: and execution may issue thereon By enterlng 1nto a bond, | A) \ efault Judgmem‘ and Executzon Ifit K
- the obligors submit to the jurisdiction of the district court ﬂ does not set aside a bail forfeiture, the ||’
.- and irrevocably appomt the clerk of the court as.their agent - court must, upon the government’s
upon whom any papers affecting their liability may be ! motion, enter a default judgment.
. served. Their liability may e enforced on motion without
the necessity of an independent action.: The motion and | (B) Jurisdiction and Service. By entering ||}
. such notice of the motion as the court prescrlbes may be | into a bond, each surety submits to the |
. served on'the clerk of the court, who shall forthwith mail | district court’s jurisdiction and
; coples 10 the obhgors to their- last known addresscs Jirrevocably appoints the district clerk
‘ ok S r‘w ‘ b as its agent to receive service of any
@ Remrssron. After entry of such Judgment ithe court t filings affecting its liability.
| may remit it ifi-whole or in’ part under the conditions | . T
. applying to the séttirlg aside of forfelture in paragraph (2) (C) Motion to Enforce. The court may,
|~ of this subdivision. ree " upon the government’s motion,
; enforce the surety’s liability without
i an independent action. The
i government must serve any motion,
| and notice as the court prescribes, on
| the district clerk. If so served, the |
‘ clerk must promptly mail a copy to the §f
t surety at its last known address.
!
- b (4) Remission. After entering a judgment under
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(1) In General. Rule 26.2(a)-(d) and (f) applies ata
detention hearing held under 18 U.S.C. § 3142, unless the
court, for good cause shown, rules otherwise in a particular
case.

(2) Sanctions for Failure to Produce Statement. Ifa
party elects not to comply with an order under Rule 26.2(a)
to deliver a statement to the moving party,-at the detention
hearing the court may not consider the testimony of a
witness whose statement is withheld.

(f) Exoneration. When a condition of the bond has been Exoneration. The court must exonerate the
satisfied or the forfeiture thereof has been set aside or surety and release any bail when a bond condition
remitted, the court shall exonerate the obligors and release has been satisfied or when the court has set aside
any bail. A surety may be exonerated by a deposit of cash in or remitted the forfeiture. The court must
the amount of the bond or by a timely surrender of the " exonerate a surety who deposits cash in the
defendant into custody. amount of the bond or timely surrenders the

defendant into custody ‘

“(2) Supervrsmn of Detention Pendmg Trial. The court (h) Supervising Detentidn Pending Trial. .
shall exercise superv1s10n over the detention of defendants o : ; ‘ ‘
and witnegses w1th1n the district pending trial for the purpose , (1) In General. To €liminate unnecessary
of eliminating all unnecessary detention. The attorney for ' idetention, the court must supervise the
the government shall make a biweekly report to-the court - ‘ 'detentlon w1th1n the dlstnct of any
listing each defendant and witness who has been held in defendants awaiting trial and of any persons
custody pendrng mdrctment arra1gnment or trial for a period | held as materlal wrtnesses P
in excess'of ten days As to each witness so'listed the -~ " Lot ‘
attorney- for the government shall make a staternent of the' @ ‘Repbt"ts, An attomey ;for‘the ‘government
reasons why such witness should not be' released with or ' nust report biweekly to'the court, listing

' without the taking of a deposrtron pursuant to Rule 15(a). each material witness héld in custody for
As to each defendant so listed the attorney for the more than 10 days pending 1ndrctment
government shall: make a staterent’ of the reasdns why the arralgnment ortrial..F or each material
gdefendant is still held 1n custody N witness! hsted inithe report an attorney for
P the government must. state Why the witness
should tot be reledsed’ w1th or without a
ep: ‘smon \bemg takett undé‘r Rule 15(a).

(h) Forfeiture of Property. Nothing in this rule or in (i) Forferture of Property The court may dispose

chapter 207 of title 18, United States Code, shall prevent the ofa charged offense by ordering the forfeiture of
| court from disposing of any charge by entering an order 18 U.S.C. § 3142(c)(1)(B)(xi) property under 18
;drrectmg forfeiture of property pursuant to 18 U.S.C. US.C. § 3 146(d), if a fine in the amount of the

3142(c)(1)(B)(xi) if the value of the property is an amount . property‘ s value would be an appropriate sentence
that would be an appropriate sentence after conviction of the for the: c“hargéd offense.
offense charged and if such forfeiture is authorized by '
statute or régulation.

(i) Production of Statements. () Producing a Statement.

(1) In General. Rule 26.2(a)-(d) and (f) applies
at a detention hearing under 18 U.S.C.
§ 3142, unless the court for good cause rules
otherwise.
(2) Sanctions for Not Producing a Statement.
If a party disobeys a Rule 26.2 order to
produce a witness’s statement, the court
must not consider that witness’s testimony at
the detention hearing.
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COMMITTEE NOTE.

The language of Rule 46 has been amended as part of the general restyhng of the Criminal Rules to make them

more easily understood-and to make style and terminology cons1stent throughout the rules. These changes are’

intended to be styhstrc only, except as noted below. '

Although the general rule is that an appeal to acircuit court deprives the district court of jurisdiction, Rule 46(c)
recognizes the apparent exception. to nthat tule. — that the dlStl‘lCt court retains jurisdiction to decide whether the
defendant should be detained, even, af amotice of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d
1475 (10th Cir. 1996) cert. demed 522. U S, 1006 (1997) (initial| dec1sron of whether to release defendant pendmg
appeal isto bemade by district.court); United States v. Aﬁ‘leck 765 F.2d 944 (10th Cir, 1985); Jagow. Unzted States
Dzstrzct Court 570 F‘.Zd 618 (6th G 1978) (release of defendant pendlng appeal must first be sought in dlstrlct

court) See als Federal Rulc of mjpp late Procedure 9(b) and the accompanylng Comrmttee Note

lu

thi goi%emment ﬁle reports regardmg detalned matenal wrtnesses has been

D

“urt to order forfelture of property where a defendant has failed to appear
 the current rule Rule 46(h) was originally i 1ncluded by Congress. The
ange in substance or practice intended. Under thrs provision, the court
er 18 U.S.C. §§ 3146(d) and 3142(c)(1)(B)(xi). The term “appropriate
eht with the Sentencmg Guidelines.

\'n
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Rule 47. Motions

Rule 47. Motions and Supporting Affidavits

i

An application to the court for an order shall be by motion.
A motion other than one made during a trial or hearing shall
be in writing unless the court permits it to be made orally. It
shall state the grounds upon which it is made and shall set
forth the relief or order sought.. It may be. supported by
affidavit. 4

(a) In General. A party applying to the court for an
order must do so by motion.

* (b) Form and Content of a Motion, Amotion —

. except when made during a trial or hearing —.
must be:in writing, unless the court permits the
party to make the motion by other means." A
motion must state the grounds on which it is
based and the'relief or order. sought A motlon ‘
may fbe supported by afﬁdawt o

(c) Tlmmg of a Motlon. A party must serve a . ;
_ written motlon — other than one that the court
may hear ex parte — and any hearmg notlce at
least 5 days before the hearmg date, unless arule
or court order sets a dlfferent penod For good
cduse, the court may set 2 different period | upon
ex parte application.

(d) Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the |
motion, A -responding party must serve any
opposing affidavit at least one day before the
hearing, unless the court permits later service.

COMMITTEE NOTE .-

The language of Rule 47 has been amended as part of the general restyling of the Criminal Rules to rnake them
more easily understood and to make style and terminology cons1stent throughout 1 the rules. These. changes are

intended to be stylistic only, except as noted below.

In Rule 47(b), the word “orally” has been deleted. The Committee believed, first, that the term should not act
as a limitation on those who are not able to speak orally and, second, a court may wish to entertain motions through
electronic or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding
the takmg of testimony during trial. In place of that word, the Committee substituted the broader phrase “by other

means.”
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Rule 48. Dismissal “ " B " | Rule 48. Dismissal

(a) By Attorney for Government. The Attorney General (a) By the Government The govemment may, with
or the United States attorney may by leave of court file a . . leave of court, dismiss an indictment, 1nformat1on

dismissal of an indictment, information;. or complaint and the | - .. . or complaint. The government may not dismiss -
prosecution shall thereupon terminate. Such a dlsmlssal may . 'the-prosécution duringitrial without:the .
not be filed during the tr1a1 w1thout the consent of the ' defendant’s consent.

defendant TR Vo ?L
PRI S s e : (b) By the Court. The court may dismiss an
- (b) ‘B“ urt. If there ise unnecessary delay in presentlng indictment, information, or complaint if

unnecessary delay occurs in:

|
B
i
f ) (1) presenting a charge to a grand jury;
| \
I (2) filing an information against a defendant; or

(3) bringing a defendant to trial. N

3‘ E 1;‘
! - " . COMMITTEE NOTE , [
o o ’I

g The language of Rule 48 has been amended as part of the general restyling of the Criminal Rules to make them ¢
i more easﬂy understood and to make style and termmology consistent throughout the rules. These changes are

{ 1ntended to be styhstlc only ‘ | q

f‘ - b -

The Commmee con51dered the relatlonshlp between Rule 48(b) and the Speedy Trial Act. See 18 U.S. C §§
3161, etseq: Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204
F.3d 508 (4th Cir. 2000) (noting purpose of Rule 48(b)); United States v. Carlone, 666 F.2d 1112, 1116 (7th Cir.
1981) (suggestmg that Rule 48(b) could provide an alternate basis in an extreme case to dismiss an indictment,
without reference to Speedy Trial Act); United States v. Balochz 527F.2d 562, 563-64 (4th Cir. 1976) (per curiam)
(Rule 48(b) is'broader in compass). .In re-promulgating Rule 48(b) the Comm1ttee intends no change in the
relat1onsh1p between that rule and the Speedy Trial Act.
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Rule 49. Service and Filing of Papers Rule 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than (a) When Required. A party must serve on every
those which are heard ex parte, written notices, designations ' other party any written motion (other than one to
of record on appeal and similar papers shall be served upon be heard ex parte), written notice, designation of
each of the parties. the record onappeal, or similar paper.

(b) Service: How Made. Whenever under these rules or (b) How Made. Service must be made in the manner
by an order of the court service is required or permitted to be provided for a civil action. When these rules or a
made upon a party represented by an attorney, the service court order requires or permits service on a party
shall be made upon the attorney unless service upon the represented by an attorney, service must be made
party personally is ordered by the court. Service upon the on the attorney instead of the party, unless the
attorney or upon a party shall be made in the manner court orders otherwise.
provided in civil actions.

(¢) Notice of a Court Order. When the court issues

(c) Notice of Orders. Immediately upon the entry of an an order on any post-arraignment motion, the
order made on a written motion subsequent to arraignment clerk must provide notice in a manner provided
the clerk shall mail to each party a notice thereof and shall for in a civil action. Except as Federal Rule of
make a note in the docket of the mailing. Lack of notice of Appellate Procedure 4(b) provides otherwise, the
the entry by the clerk does not affect the time to appeal or clerk’s failure to give notice does not affect the
relieve or authorize the court to relieve a party for failure to time to appeal, or relieve — or authorize the court
appeal within the time allowed, except as permitted by Rule . to relieve — a party’s failure to appeal within the
4(b) of the Federal Rules of Appellate Procedure. allowed time.

(d) Filing. Papers required to be served shall be filed with | (d) Filing. A party must file with the court a copy of
the court. Papers shall be filed in the manner provided in any paper the party is required to serve. A paper
civil actions. must be filed in a manner provided for in a civil

action.

[(e) Abrogated April 27, 1995, eff. December 1, 1995]

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules.

Rule 49(c) has been amended to reflect proposed changes in the Federal Rules of Civil Procedure that permit
(but do not require) a court to provide notice of its orders and judgments through electronic means. See Federal
Rules of Civil Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule

49(b), regarding service of papers.
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Rule 50. Calendars; Plan for Prompt Disposition Rule 50. Prompt Disposition -

(a) Calendars. The district courts méy provide for *

Scheduling preference must be ‘given to criminal

placing criminal proceedings upon appropriate calendars. | proceedings as far as practicable. . .

‘Preference shall be given to criminal proceedings as far as |
practlcable

(b) Pla.ns for Achlevmg Prompt Dlsposmon of
Criminal Cases.’ To'minimize undue delay and to further
the prompt dlsposmon of criminal cases, each district court .
shall conduct a contmumg study of the administration of «:
criminal justice in the district.court.and before United States‘
‘ maglstrate judges of the district and shall prepare plans for |
the prompt disposition of cr1m1nal cases ihaccordance with i
the prowsmns of Chapter 208 of Tltle 18 Umted States

v

| Code R R R S SN ES B

|

.+ :
- |
. |
e | Aot

LI " oo COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style 4nd terrmnology consistent throughout the rules. These changes are
1ntended to be styhstle only, except as noted below. ?

I ’ ‘

' The first sentence in current Rule 50(a), which says tant a court may place criminal proceedings on a calendar,

‘has been deleted "The Commlttee beheved that the sentence simply stated a truism and was no longer necessary.

Current Rule 50(b), which simply mirrors 18 U.S. C § 3165, has been deleted in its entirety. The rule was
added in 1971 to meet congressional concemns in pendmg legislation about deadlines in criminal cases. Provisions
governing deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The
Committee concluded that in light of those enactments, Rule 50(b) was no longer necessary.

]
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Rule 51. Exceptions Unnecessary.

Rule 51. Preserving Claimed Error

'Exceptions to rulings or orders of the court are,
unnecessary and for all purposes for which an exception has
heretofore been necessary it is sufficient that a party, at the
time the ruling or order of the court is made or sought, makes
known to the court the action which that party desires the

ccourt to.take or that party’s objection to the action of the

court and the grounds therefor; but if a party has no
opportumty to obJect toa rulmg or order, the absence of an
objection does thereafter prejudice that party:

(a) Exceptions Unnecessary. Exceptions to rulings
or orders of the court are unnecessary.

(b) Preservmg a Claim of Error. A party may

preserve a claim of error by informing the
court — when the court ruling or order is made or
sought — of the action the party wishes the court

" to take, or the party S Ob_] ection to the court’s
action and the grounds for that objection. Ifa
‘party does not have:an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. Airuling or order
that admits or excludes evidence i 1s govemed by
Federal Rule of Ev1dence 103 \

COMMITTEE N OTE

The language of Rule 51 has been amended as part of the general restyhng of the Criminal Rules to'make. them
more easily understood and-to make style and terrmnology consistént throughout the rules These changes are

intended to be stylistic only.

The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by
Federal Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28
U.S.C. § 2072(b), of the Rules Enabling Act, and the possibility that an argument might have been made that
Congressional approval of this rule would supersede that Rule of Evidence.

‘Page -157-
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Rule 52. Harmless Error and Plain Error

Rule 52. Harmless and Plain Error

| substantlal rights;may be notlced although they were not
| brought to- the attentlon of the court. L

(2) Harmless Error. Any error, defect, irregularity, or (a)
variance which does not affect substantial rights shall be :
dlsregarded

(b) Plam Error. P]ain‘en\ors or. defeczts affecting | 1 (b)

Harmless Error. Any error, defect, irregularity,

- or variance that does not affect substantial rlghts

must be dlsregarded

,\

JPlaln Error Anplam error that affects substannalr ‘
1 ‘a‘rlghts‘,may‘be con51dered even though it was: ‘

The ‘anguage of Ruile’s: aé‘been amended as part of the general restyling of the Criminal Rules to make them
more: easﬂy understood~ and to ‘make style and terrmnology consistent throughout the rules. These changes are
mtended to'be s styl ‘

Hw ‘rm s B M\

o rs

Rule 52(b) has been amended by deletmg the words+“or defect” after the words “plain error.” The change is

intended to remove any ambiguity in the rule. 'As noted by the Supreme Court, the language “plain error or defect” .

was mlsleadmg to the extent that it might be read 1in the disjunctive. See United States v. Olano, 507 U.S. 725, 732

(1993) (mcorrect to read Ruleq52(b) in the: dls_]unctlve) United States v. Young, 470U.S. 1, 15n. 12 (1985) (use

of dISJunctwe inRule: 52(b) 1s ‘misleading).
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Rule 53. Regulation of Conduct in the Court Room.

Rule 53.  Courtroom Photographing and
Broadcasting Prohibited

sl

The taking of photographs in the court room during the
progress of judicial proceedings or radio broadcasting of
judicial proceedings from the court room shall not be
permitted by the court.

. Except as otherwise provided by a statute or these
rules, the court must not permit the taking of photographs
in the courtroom during judicial proceedings or the

broadcasting of judicial proceedings from the courtroom.

SN

‘i'\

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Although the word “radio” has been deleted from the rule, the Committee does not believe that the amendment
is a substantive change but rather one that accords with judicial interpretation applying the current rule to other
forms of broadcasting and functionally equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279,
n. 5 (11th Cir. 1983) (television proceedings prohibited); United States v. McVeigh, 931 F. Supp. 753 (D. Colo.
1996) (release of tape recordings of proceedings prohibited). Given modern technology capabilities, the Committee
believed that a more generalized reference to “broadcasting” is appropriate.

Also, although the revised rule does not explicitly recognize exceptions within the rules themselves, the restyled
rule recognizes that other rules might permit, for example, video teleconferencing, which clearly involves
“broadcasting” of the proceedings, even if only for limited purposes.

REPORTER’S NOTES

In publishing the “style” changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. That separate publication includes substantive amendments
to Rules 5 and 10 that would permit video teleconferencing of initial appearances and arraignments and to Rule 26
that would permit remote transmission of live testimony. Those amendments would thus impact on Rule 53.
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Rule 54. Application and Exception

‘Rule 54. (Transferred)’

(a) Courts These rules apply to all cr1m1na1 proceedings
in the United States District Courts; in the District Court of
Guam; in the District Court for:the Northern Mariana
Islands, except as otherwise providedin articles TV and V of
the covenant prov1ded by the Actiof] iMarch:24,:1976 (90 : .

Stdt. 263);.and in'the District Court 6f the V1rgm Islands; i’

the United States Courts,of Appeals, and-in. the Supreme
Court of the Unlted States; except That the prosecutlon of
offenses in the District Court of the Virgin Islands shall be
by 1nd1ctment or 1nformat10n as otherwlse prov1ded by» law

'All of R‘uh: 54 was moved to Rule 1.
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attorney for the

- prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules

- apply to proceedings for offenses committed upon the high

seas or elsewhere out of the jurisdiction of any particular
- state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of -
' judges of the United States or of United States magistrate
Judges to hold security of the peace and for good behavior
L under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
' cases the procedure shall conform to these rules 50 far as
they are applicable. 'r

’% (4) Proceedings Before United States Magistrate
‘1 Judges. Proceedings involving misdemeanors and other
§ petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable :
| to extradition and rendition of fugitives; civil forfeiture of
b property for violation of a statute of the United States; or .

i the collection of fines and penalties. Except as provided in
' Rule 20(d) they do not apply to proceedings under 18 !
j‘f; U.S.C. Chapter 403 — Juvenile Delinquency — so far as

' they are inconsistent with that chapter. They do not apply .

i to summary trials for offenses against the navigation laws
i under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-

396, or to proceedings involving disputes between seamen
- under Revised Statutes §§ 4079-4081, as amended, 22 |

‘ ]:22 U.S.C. §§ 256-258, or to proceedings for ﬁshery offenses

. under the Act of June 28, 1937, c. 392, 50 Stat. 325-327,
16 U.S.C. §§ 772-772i, or to proceedings against a w1tnesst
in a foreign country under 28 U.S.C. § 1784.

I
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(c) Application of Terms. As used in these rules the
following terms have the designated meanings.

“Act of Congress” includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession.

+ “Attorney for the government” means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
Jlaws of Guam the Attorney General of Guam or such other |
; person or persons as may be authorized by the laws of Guam‘

'to act therein, and when applicable to cases arising under the ‘
laws of the Northern Mariana Islands the Attorney General |

of the Northern Mariana Islands or any other person or
npersons as may be authorized by the laws of the Northern

|
Mananas to act therein. ;{
w | *

5?7 4k

l‘ua& The words “demurrer,” “motion to quash,” “plea in
abatement,” “plea in bar” and ¢ ‘special plea in bar,” or words;
to the same effect, in any act of Congress shall be construed |
»h‘tp mean the motion raising a defense or objection provided ’J
ﬁrn Rule 12. . f}

T‘ i‘ “District court” includes all district courts named in i
t

&4,

i
|

ubd1v151on (a) of this rule.

| “Federal magistrate judge” means a United States

glstrate judge as defined in 28 U.S.C. §§ 631-639, a Judgé
another judge or _]udlclal officer |
‘ pec1ﬁca11y empowered by statute in force in any territory or
I’Li,[loossessmn the Commonwealth of Puerto Rico, or the iw

lDlstrlct of Columbia, to perform a function to which a

W Al

partrcular rule relates.

1
i
%1 “Judge of the United States” includes a judge of the distric f
i

| court court of appeals, or the Supreme Court

] M “Law” includes statutes and judicial decisions.

= —
==

?51}\ “Civil action” refers to a civil action in a district court.” |
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“Magistrate judge” includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the
United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,

|| the Commonwealth of Puerto Rico, or the District of

Columbia, to perform a function to which a particular rule

|l relates, and a state or local judicial officer, authorized by 18

U.S.C. § 3041 to perform the functions prescribed by Rules
3,4,and 5. L L ‘

“Qath” includes affirmations.
“Petty offense” is defined in 18 U.S.C. § 19.

“State” includes District of Columbia, Puerto Rico,
territory and insular possession.

“United States magistrate judge” means the officer
authorized by 28 U.S.C. §§ 631-639.

COMMITTEE NOTE
Certain provisions in current Rule 54 have been moved to revised Rule 1 as part of a general restyling of the

Criminal Rules to make them more easily understood and to make style and terminology consistent throughout the
rules. Other provisions in Rule 54 have been deleted as being unnecessary.
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Rule 55. Records Rule 55. Records -

The clerk of the district court and each United States . The clerk of the district court must keep records .
magistrate judge shall keep records in criminal proceedings of cnmlnal proceedings in the form prescribed by the . -
in such form as the Director of the Administrative Office of - | Director of the Admmlstratlve Ofﬁce of the United ..
the United States Courts may prescribe. The clerk shall . : States Courts, The clerk must enter in the records every
enter in the records each order or judgment of the court and court order or Judgment and‘:the date ofwentry ‘ ,ﬂ o
the date such entry is made. ‘ L

COMMITTEE NOTE

The language of Rule 55 has been amended as part ot‘ the general restyling of the Criminal Rules to make them
more easily understood and to make style and termmology consistent throughout the rules. These changes are
intended to be stylistic only.

Hi
4
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Rule 56. Courts and Clerks Rule 56. When Court Is Open -

The district court shall be deemed always open for the (a) In General. A district court is considered always
purpose of filing any proper paper, of issuing and returning open for any filing, and for issuing and returning
process and of making motions and orders. The clerk’s process, making a motion, or enterlng an order.
office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays, | (b) Office Hours "The clerk’s ofﬁce — with the .
and legal holidays, but a court may provide by-local rule or . - clerk or a deputy in attendance — must be open
order that its clerk’s office shall be open for specified hours during business hours on all days except
on Saturdays or partieular legal holidays other than New Saturdays Sundays and legal hohdays
Year’s Day, Birthday of Martin Luther King, Jr., , gl :
Washington’s Birthday, ] Memorial Day, Independence Day, ‘ (©) Speclal Hours. A oourt may provide by local
Labor Day, Columbus Day, Veterans Day, Thanksglvmg : rule or order that its clerk’s office will be open for ||
Day, and Christmas Day. g f specified hours on Saturdays or legal hohdays

other than than those set: a51de by statute for
observing New Year’s Day ‘Martin Luther ng,
Jr.’s Birthday, Washmgton S Buthday, ‘Memorial
: Day, Independence Day, Labor Day, Columbus j
f Day, Veterans’ Day, Thanksglvmg Day, and ‘
| Chnstmas Day. : ‘ :
; T ™ ‘ =i,
' COMMITTEE NOTE h

‘The language of Rule 56 has been amended as part of the general restyling of the Crlmmal Rules to make them

more easily understood and to make style and termmology consistent throughout the rules These changes are

intended to be stylisticonly. .~ !
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Rule 57.

Rule 57. Rules by District Courts -

(a) In General

(1) Each dlstnct court acting by a majority of its
district judges may, after giving appropriate piiblic
notice and an opportunity to comment, make and amend,
rules governing its practice.; A- local rule: shall be
con51stent with — butnot tduphcatlve of — Acts of

States
““l“ L . \
| (2) A. local rule i 1mposmg a requlrement of form shallJ
not-be enforced un ajmanner that;causes. a party to lose |
nghtsbecause of nonwﬂlful failure to comply ‘with the
}r requlrement .

»W v e g i

|
|
|
|
i
gy o oo ,’

Congressand rules ‘adopted ‘under 28 U S C § 2072 an‘d‘l»:\

:District Court Rules

(a)In General

‘ (1) Adoptmg ‘Local Rules. Each district court

- actmg by a majority of its district Judges S

-may,after giving *appropnate public notice .
+and an opportunity to'¢comment, make and’
 amend; rules governing its practlce ik A‘ local

~ru1e must be:consistent with - ~but not.. Ty
deral statutes -and’ rules s 5

N dup]lcatlve of
adopted under { .S.C. § 2072 and must ..
; conformt o'any umform numbermg system ‘

a 'prescrlbed by the ‘Tudicial. Conference of the I

United States. S I

(2) Limiting Enforcement. A local rule
imposing a requirement of form must not be
enforced in a manner that causes a party to
lose rights because of an unintentional
failure to comply with the requirement.

b

judge may regulate practice in any manner consistent with .
federal law, these rules, and local rules of the district. No -
sanction.or other d1sadvantage may be imposed for
noncompliance w1th ‘any Tequirement not-in federal law,
federal rules, or 'the local district rules unless the alleged
violator has been furnished in the particular case with actual
[l notice of the requirement.

(b) Procedure When There Is No Controlling Law. A

(b) Procedure When There Is No Controlling Law.

A judge may regulate practice in any manner
consistent with federal law, these rules, and the
local rules of the district.. No sanction or other
disadvantage may be lmposed for noncompliance
with any requlrement not in federal law, federal
rules, or the local district rules unless the alleged
violator was furnished with actual notice of the
requirement before the noncompliance.

I (c) Effective Date and Notice. A local rule so adopted
 shall take effect upon the date specified by the district court

and shall remain in effect unless amended by the district

 court or abrogated by the judicial council of the circuit in

 which the district is located. Copies of the rules and

|| amendments so made by any district court shall upon their

| promulgation be furnished to the judicial council and the

| Administrative Office of the United States Courts and shall
be made available to the public.

(c) Effective Date and Notice. A local rule adopted
under this rule takes effect on the date specified
by the district court and remains in effect unless
amended by the district court or abrogated by the
judicial council of the circuit in which the district
is located. Copies of local rules and their
amendments, when promulgated, must be
furnished to the judicial council and the
Administrative Office of the United States Courts
and must be made available to the public.
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COMMITTEE NOTE

The Ianguage of Rule 57 has been amended as part of the géneral resfyliﬂg of the Criminal Rules to make them
more, easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only. :

1
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Rule 58. Procedure for Misdemeanors and Other Petty
Offenses I U

Rule 58. l‘fetty‘ Offgnses and Other Misdemeanors

(a) Scope.

(1) In General. This rule governs the procedure and
practice for the conduct of proceedings involving
misdemeanors and other petty offenses, and for appeals
to district judges in such cases tried by United States
magistrate judges.

(2) Applicability of Other Federal Rules of
Criminal Procedure. In proceedings concerning petty
offenses for which no sentence of imprisonment will be
imposed the court may follow such provisions of these
rules as it deems appropriate, to the extent not
inconsistent with this rule. In all other proceedings the
other rules govern except as specifically provided in this
rule.

(3) Definition. The term “petty offenses for which no
sentence of imprisonment will be imposed” as used in this
rule, means any petty offenses as defined in 18 U.S.C. § 19
as to which the court determines, that, in the event of
conviction, no sentence of imprisonment will actually be
imposed. : ‘

(@) Scope.

(1) In General. These rules apply in petty
offense and other misdemeanor cases and on
appeal to a district judge in a case tried by a
magistrate judge, unless this rule provides
otherwise.

(2) Petty Offense Case Without Imprisonment.
In a case involving a petty offense for which
no sentence of imprisonment will be
imposed, the court may follow any provision
of these rules that is not inconsistent with
this rule and that the court considers
appropriate.

(3) Definition. As used in this rule, the term
“petty offense for which no sentence of
imprisonment will be imposed” means a
petty offense for which the court determines
that, in the event of conviction, no sentence
of imprisonment will be imposed.

(b) Pretrial Procedures.

(1) Trial Document. The trial of a misdemeanor may
proceed on an indictment, information, or complaint or, in

the case of a petty offense, on a citation or violation notice.

(b). Pretrial Procedure.

(1) Charging Document. The trial of a
misdemeanor may proceed on an indictment,
information, or complaint. The trial of a
petty offense may also proceed on a citation
or violation notice.
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(2) Initial Appearance. At the defendant’s initial
appearance on a misdemeanor or other petty offense
charge, the court shall inform the defendant of:

(A) the charge, and the maximum possible
penalties provided by law, including payment of a
special assessment under 18 U.S.C. § 3013, and
restitution under‘ 18 U.S.“C.r § 3663;

(B) the rrght to retam counsel

© the nght to request the appomtment of counsel
if the defendant is unable to retam counsel, unless
the charge is a petty offense for which an
appomtment of counsel Is not requlred

(D) the rlght tor remaln Sdent ‘and that any
statement made by the defendant may be used
agamst the defendant

E) the Tight to trlaI, Judgment and sentencing
before a district ]udge unless
(i) the charge'is a Class B ‘misdemeanor motor-
vehlcle offense a Class C mlsdemeanor or an
1nfract10n or ,
(11) the defendant consents to trial, judgment, and

sentencmg before the maglstrate judge;

(F) theright to tnal by jury before either a Umted
States maglstrate Judge or a district judge, unless the
charge isa petty offense and

G) the rrght toa prehmmary examination in
accordance with 18 U. S.C. § 3060, and the general
circumstances under which the defendant may secure
pretrial release, if the defendant is held in custody
and charged with a mlsdemeanor other than a petty
offense

(2) - Initial Appearance. At the defendant’s
initial appearance on a petty offense or other
misdemeanor charge, the magistrate judge
must inform the defendant of the following:

(A)

(B)
©

®)

(E)

the charge, and the minimum and
maximum penalties, including
imprisonment, fines, any special
assessment under 18 U.S.C. § 3013,
and restitution under 18 U.S.C.

§ 3556;

the right to retain counsel;

the right to request the appointment of
counsel if the defendant is unable to
retain counsel — unless the charge is a |
petty offense for which the ‘
appointment of counsel is not required; |

the defendant’s right not to make a
statement, and that any statement made | :

‘may be used against the defendant.

the}i’jfight to trial, judgment, and
sentencing before a district judge —
unless:

[

® | the charge is a petty offense; or
(i) the defendant consents to trial,

Judgment and sentencmg before
‘a maglstrate judge;
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C charged w1th a mlsdemeanor other

(F)

the right to a jury trial before either a
magistrate judge or a district judge —
unless the charge is'a petty offense;
and : ‘

if the defendant is: held in custody and

..than a petty - offense, the rJght toa
prehmlnary hearing under Rule 5.1,
and the general,circumstances, if any,
under which the defendant may secure
pretrial release.. . oo

t

(3) Consent and Arraignment. i

(A) Plea Before a United States Magistrate
Judge. A magistrate judge shall take the defendant’s
plea in a Class B misdemeanor charging a motor
vehicle-offense, a class C misdemeanor, or an I
infraction. In every other misdemeanor case, a
magistrate judge may take the plea only if the
defendant consents either in writing or orally on the |
record to be tried before the magistrate judge and .
specifically waives trial before a district judge. The]
defendant may plead not guilty, guilty, or with the |
consent of the maglstrate judge, nolo contendere.

(B) Failure to Consent.‘ In a misdemeanor case
— other than a Class B misdemeanor charging a
motor-vehicle offense, a Class C misdemeanor, or an
infraction — magistrate judge shall order the ]
defendant to appear before a district judge for further
proceedings on notice, unless the defendant consentlé
to the trial before the magistrate judge.

®)

Plea Before a'Magistrate Judge. A
maglstrate Judge may take the
defen a ‘} nt’s, p}ea ina petty ‘offense
case. In! ‘eVe ’other mlsdemeanor
case, a maglstrate Judge may take the
plea only 1f the defendant consents

e1the} n L ] tmg or on the r‘ecord to be

spe01ﬁ‘ca1 ‘alves trlal efore a
district Judge,\ The de fe

plead no'Lg u1lty gu1th ; or
consento '

contendere.”

Fazlure to Consent Except in a petty

~offense case 'the magistrate judge must ||

ordet a défendant who does not
consent to tr1al before a maglstrate
Judge to appear before" a dlstnct judge
for further proceedmgs ‘
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(c) Additional Procedures Applicable Only to Petty
Offenses for Which No Sentence of Imprisonment Will
be Imposed. With respect to petty offenses for which no
sentence of imprisonment will be imposed, the following
additional procedures are applicable:

(1) Plea of Guilty or Nolo Contendere. No plea of
guilty or nolo contendere shall be accepted unless the court
. is satisfied that the defendant understands the nature of the
charge and the maximum p0351b1e penalties provided by
law. . | . TR {

. (2) Waiver of Venue for Plea and Sentence. A

. defendant who is arrested, held, or present in a district

other than. that in which the indictment,information,

: complamt 01tat10n or violation notlce is pendmg against ;
that defendant r may staté'in writing'a ‘wish to plead guilty or
nolo contendere, to waive venue and trial in the district in
which the proceedmg is pending, and to consent to
disposition of the case in the dlstnct in which that
defendant was arrested, is held, oris present Unless the
defendant thereafter pleads not guilty,, the prosecution shall
be had as if venue were in such district, and notice of same
shall be glven to the maglstrate Judge in the district where
the proceeding was originally commenced The
defendant’s statement of a desiré to plead guilty or nolo
contendere is not admissiblé against the defendant

Additional Procedures in Certain Petty
Offense Cases. The following procedures also
apply in a case involving a petty offense for
which no sentence of imprisonment will be
imposed: '

(1) Guilty or Nolo Contendere Plea., The court
must not accept a guilty 'or nolo contendere
plea unless satisfied that the defendant -, ‘

. 'understands the nature of the charge and the 1.
max1mum possible penalty g

z,‘%

. (2) Walvmg Venue

(A) Condztzons of Wazvmg Venue. If a
defendant is arrested, held, or present
in a district different from the one
where the indictment, information, |
complamt citation, or violation notice |

is pendmg, the defendant may state in |

Wntmg a desire to plead guilty or nolo ‘

contendere; to waive venue and trial in w

the district where the proceeding is ‘

pendlng, and to consent to the court’s
disposing of the case in the district
where the defendant was arrested, is

held, or is present.

{

-0

]

(B) Effect of Waiving Venue. Unless the
defendant later pleads not guilty, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present. The district clerk
must notify the clerk in the original
district of the defendant’s waiver of
venue. The defendant’s statement of a
desire to plead guilty or nolo
contendere is not admissible against
the defendant.

-
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' defendant’ sngh. AT
the sentence‘ T here sha

_ except the| ieourt,

(3) Sentence. The court shall afford the defendant an -
opportunity to be heard in mitigation. "The court shall then
immediately proceed to sentence the defendant, except that
in the discretion of the court, sentencing may be continued
to allow an investigation by the probation service or
submlssmn of additional mformatwn by elther party

R REI el R ke ‘

(4) Notlficatlon of nght 10 Appeal After imposing
sentence in a case which* hasu‘gone to tr1al on apleaofnot
guilty, the court, shall advise the defendant of the ,‘
' ap jea ‘cludmg any nght to appeal
be no- duty on the ,court to advise
the defendant of any right o: appeal after: sentence is
imposed followmg a plea of gmlty or nolo contendere,

e defendanp of any right to

(3) Sentencing. The court must give the

defendant an opportunity to be-heard in
mitigation and then proceed immediately to -
sentencing: The court may, however, ..

postpone sentencing to:allow the probation .

service to investigate or to permit either

party to submlt additional’ 1nf0rmat10n

@ Nottce of a nght to Appeal After 1mposmg
sentence in a;case med on a:not-guilty plea,
the court must: adv1se the defendant of a right
to appeal the convlctlon and of dny rlght to

_appeal the seriten
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i SUMmMmOons; The showmg of. probable dause shall be made in

(d) Securing the Defendant’s Appearance; Payment in
Lieu of Appearance.

(1) Forfeiture of Collateral. When authorized by local
rules of the district court, payment of a fixed sum may be
accepted in suitable cases in lieu of appearance and as
authorizing termination of the proceedings. Local rules
may make provision for increases in fixed sums not to
exceed the maximum fine.which could be imposed.

* (2) Notice to Appear. If a defendant fails to pay a fixed
~ sum, request a hearing, or appear in response to a citation

'+ or violation notice, the clerk or a magistrate judge may
. issue a notice for the defendant to:appear before the court -

. on a date certain.. The notice may, also afford the defendant
. an additional opportunity to pay a“fixed sum in lieu of y
appearance, and shall be served upon, the defendant by
mailing a copy.to the defendant’s'last known address.

!

oo 1 S
(3) Summons orWarrant. Upon an indictment or a

i, showing by one of the other documents specified in

% . subdivision (b)(1) of probable cause; to believe that an

é offense has been committed and that the defendant has

et committed 1t the court: Thay issue an arrest warrant or, if no
4

warrant 1s requested by the attorne ‘for the prosecution, a .

|

i writing upon oath or ‘under penalty fi ‘perjury, but the

| affiant need not appear.] before! theu{court If the defendant
 fails.to appear béfore!the court 1n response to a summons,

it the court may summanly 1ssue a warrant for the

’1 defendant’s immediate arrest and appearance before the

“i‘ court.

i
i
Iy
i
I
!

(d) Paying a Fixed Sum in Lieu of Appearance.

(1) In General. If the court has a local rule
governing forfeiture of collateral, the court
may accept a fixed-sum payment in lieu of

- the defendant’s appearance and end the case,
but the fixed sum may not exceed the
maximum fine allowed by law.

(2) Notice to Appear. If the defendant fails to
pay a fixed sum, request a hearing, or appear
in response to a citation or violation notice,
the district clerk’or a magistrate judge may ||
issue a notice for the defendant to appear ‘
before the,court on‘a date certain. The

' notice may give,the defendant an additional

, opportumty to pay a fixed sum in liew-of i
appearance. The dlstnct clerk must serve the ||
notice on the defendant by mathng acopyto |!
the, defendant 's 1ast known address. . |

. . RN i
3) Summons or. *War‘ tmt Upon an 1ndlctment :
orupon a showmg by on
chargrng documents speclﬁed in Rule

- (e) Record. Proceedings under this rule shall be taken
down by a reporter or recorded by suitable sound equipment.

(e) Recordlng the Proceedmgs. The court must
record any proceedlngs under this rule by using a
court reporter or surtable ‘recordlng device.

(f) New Trial. The provisions of Rule 33 shall apply.

) New Trial. Rule 33 appﬂres toa mot1on for a new
trial.
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(g) Appeal..

(1) Decision, Order, Judgment or Sentence by a
District Judge. An appeal from a decision, order,
judgment or conviction or sentence by a district judge shall
~ be taken in accordance w1th the Federal Rules of Appellate
" Procedure. e :

(2) Decision, 0rdér, Judgment or Sent‘ence bya
: Umted States Magxstrate Judge i

[N
P AN \
A RN P

(A) Interlocutory Appeal +A: decision or order by |

a magistrate judge which, if made by 4 district judge;
could be appealed by the. government or defendant .
under any provision of law ‘»shall be: sub;ect to an

appeal to a”dlstrlct ]udg o) ided: such appeal is
taken w1thm 10 days of entry of the decision or i
order. - An-appeal ! shal] be taken by ﬁhng with the

clerk of court.a tstatement speclfymg the decision or ;
order from whlch @n' appealli
copy of the statement upon| the adverse party, {
petsonally of by ma11 ) by ﬁ[lmg 'a copy with the [
maglstrate Judge i AR LT |

|
I

appeal from:é 'udgment of convmtlon or sentence by, |

[

a maglstrat uclge to: afdlstrlct judge shall be taken
- within 10 days jafter entry of judgment. An appeal

‘shall be taken by\‘)ﬁ[hng with the clerk of the court a
statement spectfylng thegudgrment from which an

‘ appeal s .takenw, pnd by servmg aicopy of the L

s ‘ates Attomney, ;

ﬁhng a \copy with the

staken and by serving a |

C (@)

Appeal '

(1) From a District Judge’s Order or

Judgment. The Federal Rules of Appellate
 Procedure govern an appeal from a district
' Judge’s order or a judgment. of conviction or

sentence . h o

Lo

) Frbin af‘Magistrate Judge’s Order or

Judgment.

(T
| .-
Mo e

+ (&) wvInterlocutory Appeal. Either party.
-, »may-appeal an order of a magistrate
" .judge to a district judge within 10 days
' of its entry if a district judge’s order ||
could similarly be appealed. The party ||
.. appealing must file a notice with the
clerk specifying the order being
appealed and must serve a copy on the

adverse party. *

[
oo

(B) Appeal from a Conviction or Sentence. |,
A defendant may appeal a magistrate ‘
judge’s judgment of conviction or
sentence to a district judge within 10
\days ofiits entry., To appeal, the
defendant must: ﬁle a notice with the
clerk spec1fymg the judgment being
appealed arid must serve a copy on the
attorney for the government.

) )

I
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(C) Record. The record shall consist of-the:
original papers and exhibits in the case together with
any transcript, tape, or other recording of the
proceedings and a certified copy of the docket entries
which shall be transmitted promptly to the clerk of
court. For purposes of the appeal, a copy of the
record of such proceedings shall be made available at
the expense of the United States to a person who

_establishes by affidavit the inability to pay or give

security therefor, and the expense of such copy shall
be paid by the Director of the Administrative Ofﬁce
of the United States Courts. o

(D) Scope of Appeal. The defendant shall not be
entitled to a trial de novo by a district judge. The
scope of appeal shall be the same as an appeal from a
judgment of a district court to a court of appeals.

©

D)

Record. The record consists of the
original papers and exhibits in the
case; any transcript, tape, or other
recording of the proceedings; and a
certified copy of the docket entries.

For purposes of the appeal, a copy of
the record of the proceedings must be
made available to a defendant who
establishes by affidavit an inability to. .
pay or give security for the record.
The Director of the Administrative
Office. of the United States Courts
must pay for those coples

Scope of Appeal The defendant 1s not
entitled to a trial de novo by a district
Judge. The scope of the appeal is the
same as in an appeal to the court of
appeals from a. Judgment entered by a

d1str1ct Judge

&)

Stay of Execution; Release Pending Appeal. The
provisions of Rule 38 relating to stay of execution
shall be applicable to a judgment of conviction or
sentence. The defendant may be released pending an
appeal in accordance with the provisions of law
relating to release pending appeal from a judgment of
a district court to a court of appeals.

&)

Stay of Executwn and Release Pending
Appeal. Rule 38 applies to a stay of a
judgment of conviction or sentenice. The
court may release the. defendant pending
appeal under the‘ law relating to release
pending appeal' from a district court to a
court of appeals ‘

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

The title of the rule has been changed to “Petty Offenses and Other Misdemeanors.” 'In Rule 58(e)(2)(B)
(regarding waiver of venue), the Committee amended the rule to require that the “district clerk,” instead of the
magistrate judge, inform the original district clerk if the defendant waives venue and the prosecution proceeds in
the district where the defendant was arrested. The Committee intends no change in practice.

In Rule 58(g)(1) and (g)(2)(A), the Committee deleted as unnecessary the word “decision” because its meaning
is covered by existing references to an “order, judgment, or sentence” by a district judge or magistrate judge. In
the Commlttee s view, deletion of that term does not amount to a substantive change.
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Rule 59. Effective Date

Rule 59.

These rules take effect on the day Wthh is 3 months

subsequent to the adj ournment of the first regular session of
the 79th Congress, ‘but 1f that day is prior to September 1,
1945 then they take effect on September 1, 1945. They
govern all crlmmal proceedmgs ‘thereafter commenced and |
SO far ds Just and prac’ucab]e all proceedmgs then pendlng ‘

[Deleted.]

I

N i
Cohe

Rule 59 whlch dealt w1th the effectlve date of the Federal Rules of Criminal Procedure, is no longer necessary

i
| and has been deleted
|
|

o COMMITTEE NOTE
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Rule 60. Title

Rule 60. Title

These rules may be known and cited as the Federal Rules of
Criminal Procedure.

[Abrogated.]

COMMITTEE NOTE

No changes have been made to Rule 60, as result of the general restyling of the Criminal Rules.
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