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I. SCOPE, PURPOSE, AND TITLE I. APPLICABILITY
CONSTRUCTION

Rule 1. Scope; Definitions

Rule 1. Scope (a) Scope.

L- These rules govern the procedure in all criminal
proceedings in the courts of the United States, as provided (1) In General. These rules govern the

( in Rule 54(a); and, whenever specifically provided in one procedure in all criminal proceedings in the
of the rules, to preliminary, supplementary, and special United States district courts, the United
proceedings before United States magistrate judges and at States courts of appeals, and the Supreme
proceedings before state and local judicial officers. Court of the United States.

Rule 54. Application and Exception (2) State or Local Judicial Officer. When a

r rule so states, it applies to a proceeding
& '(a) Courts. These rules apply to all criminal proceedings -before a state or local judicial officer.

in the United States District Courts; in the District of
Guam; in the District Court for the Northern Mariana (3) Territorial Courts. These rules also govern

L Islands, except as otherwise provided in articles IV and V the procedure in all criminal proceedings in
of the covenant provided by the Act of March 24, 1976 (90 the following courts:
Stat. 263); and in the District Court of the Virgin Islands; in
the United States Courts of Appeals; and in the Supreme (A) the district court of Guam;
Court of the United States; except that the prosecution of
offenses in the District Court of the Virgin Islands shall be (B) the district court for the Northern

L by indictment or information as otherwise provided by law. Mariana Islands, except as otherwise
provided by law; and

(C) the district court of the Virgin Islands,
except that the prosecution of offenses
in that court must be by indictment or
information as otherwise provided by

,____________________________________________________ _ , .law .

Lrr

L
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(b) PROCEEDINGS (Rule 54 continued) (4) Removed Proceedings. Although these rules

(1) Removed Proceedings. These rules apply to criminal govern all proceedings after removal from a ?
prosecutions removed to the United States district courts state court, state law governs a dismissal by
from state courts and govern all procedure after removal, the prosecution.
except that dismissal by the attorney for the prosecution
shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high L
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238. L

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate L
judges to hold security of the peace and for good behavior
under Revised Statutes?, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as'
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other

I petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicable to (5) Excluded Proceedings. Proceedings not
extradition and rendition of fugitives; civil forfeiture of governed by these rules include:
property for violation of a statute of the United States; or,
the collection of fines and penalties. Except as provided in (A) the extradition and rendition of a
Rule 20(d) they do not apply to proceedings under 18 fugitive;
U.S.C. Chapter 403-Juvenile Delinquency-so far as
they are inconsistent with that chapter. They do not apply (B) a civil property forfeiture for violatingI
to summary trials for offenses against the navigation laws a federal statute;
under Revised Statutes §§ 4300-4305, 33 U.S.C. §§ 391-
396, or to proceedings involving disputes between seamen (C) the collection of a fine or penalty;
under Revised Statutes § § 4079-4081, as amended, 22
U.S.C. §§ 256-258, or to proceedings for fishery offenses (D) a proceeding under a statute governing
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327, 16 juvenile delinquency to the extent the
U.S.C. §§ 772-772i, or to proceedings against a witness in a procedure is inconsistent with the
foreign country under 28 U.S.C. § 1784. statute, unless Rule 20(d) provides

otherwise;

(E) a dispute between seamen under 22
U.S.C. §§ 256-258; and

-P age,!-2F
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L
(c) Application of Terms. (Rule 54 continued) As used (F) a proceeding against a witness in a

in these rules the following terms have the designated foreign country under 28 U.S.C.
L | meanings. § 1784.

L7 1 | "Act of Congress" includes any act of Congress locally (b) Definitions. The following definitions apply to
L 1 applicable to and in force in the District of Columbia, in these rules:

Puerto Rico, in a territory or in any insular possession.
(1) "Attorney for the government" means:

"Att6rney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a (A) the Attorney General or an authorized
United States Attorney, an authorized assistant of a United assistant;

C 1 States Attorney, when applicable to cases arising under tih
laws of Guam the Attorney General of Guam or such other (B) a United States attorney or an
person or persons as may be authorized by the laws of authorized assistant;
Guam to act therein, and when applicable to cases arising
under the laws of the Northern Mariana Islands the (C) when applicable to cases arising under
Attorney General of the Northern Mariana Islands or any Guam law, the Guam Attorney General
other person or persons as may be authorized by the laws of or other person whom Guam law
the Northern Marianas to act therein. authorizes to act in the matter; and

"Civil action" refers to a civil action in a district court. (D) any other attorney authorized by law to
conduct proceedings under these rules

The words "demurrer," "motion to quash," "plea in as a prosecutor.
abatement," "plea in bar" and "special plea in bar," or

Lnwords to the same effect, in any act of Congress shall be
construed to mean the motion raising a defense or objection
provided in Rule 12.

"District court" includes all district courts named in
C subdivision (a) of this rule.

L-

L
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"Federal magistrate judge" means a United States (mdi
magistrate judge as defined in 28 U.S.C. §§ 631-639, a functions authorized by law.
judge of the United States or another judge or judicial
officer specifically empowered by statute in force in any 3
territory or possession, the Commonwealth of Puerto Rico, (3) "Federal judge" means:
or the District of Columbia, to perform a function to which 7
a particular rule relates. (A) a justice or judge of'the United States l

as these terms are defined in 28 U.S.C.

"Judge of the United States" includes a judge of the § 451;
district court, court of appeals, or the Supreme Court. ( a m j ;

(B) a magistrate judge; and 1

"Law" includes statutes and judicial decisions. cf
(C) a judge confirmed by the United States ,4

"Magistrate judge" includes a United States magistrate Senate and empowered by statute in
i ~~~~~~~~~~~~~~~~any commonwealth, territory, or

judge as defined in 28 U.S.C. §§ 631-639, a judge of the anssession to p err ion or
United States, another judge or judicial officer specifically possession to perform a function to
empowered by statute in force in any territory or
possession, the Commonwealth of Puerto Rico, or the (4) "Judge" means a federal judge or a state or
District of Columbia, to perform a function to which a local judia officer.
particular rule relates, and a state or local judicial officer, local Judicial officer.
authorized by 18 U.S.C. § 3041 to perform the functions (5) "Magistrate judge" means a United States
prescribed in Rules 3, 4, and 5. magistrate judge as defined in 28 U.S.C.

§§ 631-639.

"Oath" includes affirmations. (6) "Oath" includes an affirmation.

"Petty offense" is defined in 18 U.S.C. § 19. (7) "Organization" is defined in 18 U.S.C. § 18.

"State" includes District of Columbia, Puerto Rico, (8) "Petty offense" is defined in 18 U.S.C. § 19.
territory and insular possession.

(9) "State" includes the District of Columbia,
'United States magistrate judge" means the officer and any commonwealth, territory, or

authorized by 28 U.S.C. §§ 631-639. possession of the United States.
. l~~~~~~L)

(10) "State or local judicial officer" means:

(A) a state or local officer authorized to act
under 18 U.S.C. § 3041; and

(B) a judicial officer empowered by statute
in the District of Columbia or in any
commonwealth, territory, or
possession to perform a function to
which a particular rule relates.

(c) Authority of a Justice or Judge of the United
'States. When these rules authorize a magistrate
judge to act, any other federal judge may also act.
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LF COMMITTEE NOTE

Rule 1 is entirely revised and expanded to incorporate Rule 54, which deals with the application of the rules.
Consistent with the title of the existing rule, the Committee believed that a statement of the scope of the rules
should be placed at the beginning to show readers which proceedings are governed by these rules. The Committee
also revised the rule to incorporate the definitions found in Rule 54(c) as a new Rule l(b).

Rule 1 (a) contains language from Rule 54(b). But language in current Rule 54(b)(2)-(4) has been deleted for
F several reasons: First, Rule 54(b)(2) refers to a venue statute that governs an offense committed on the high seas

or somewhere outside the jurisdiction of a particular district; it is unnecessary and has been deleted because once
venue has been established, the Rules of Criminal Procedure automatically apply. Second, Rule 54(b)(3) currently
deals with peace bonds; that provision is inconsistent Eith the governing statute and has therefore been deleted.
Finally, Rule 54(b)(4) references proceedings-conducted before United States Magistrate Judges, a topic now
covered in Rule 58.

tL Rule 1 (a)(5) consists of material currently located in Rule 54(b)(5), with the exception of the references to
the navigation laws and to fishery offenses. Those provisions were considered obsolete. But if those proceedings
were to arise, they would be governed by the Rules of Criminal Procedure.

L Rule 1(b) is composed of material currently located in Rule 54(c), with several exceptions. First, the
reference to an "Act of Congress" has been replaced with the term "statute," which means a federal statute. Second,
the language concerning demurrers, pleas in abatement, etc., has been deleted as being anachronistic. Third, the

L. definitions of "civil action" and "district court" have been deleted. Fourth, the term "attorney for the government"
has been expanded to include reference to those attorneys who may serve as special or independent counsel under

. applicable federal statutes. The term "attorney for the government" contemplates an attorney of record in the case.

Fifth, the Committee added a definition for the term "court" in Rule 1 (b)(2). Although that term originally
was almost always synonymous with the term "district judge," the term might be misleading or unduly narrow

L because it may not coverthe many functions performed by magistrate judges. Seegenerally 28 U.S.C. §§ 132,636.
Additionally, the term does not cover circuit judges who may be authorized to hold a district court. See 28 U.S.C.
§ 291. The proposed definition continues the traditional view that "court" means district judge, but also reflects

L the current understanding that magistrate judges act as the "court" in many proceedings. Finally, the Committee
intends that the term "court" be used principally to describe a judicial officer, except where a rule uses the term in

F a spatial sense, such as describing proceedings in "open court."
L

Sixth, the term "Judge of the United States" has been replaced with the term "Federal judge." That term
C includes Article I judges and magistratejudges and, as noted in Rule I (b)(3)(C), federal judges other than Article

I1 Ejudges who may be authorized by statute to perform a particular act specified in the Rules of Criminal Procedure.
The term does not include local judges in the District of Columbia. Seventh, the definition of "Law" has been

7n deleted as being superfluous and possibly misleading because it suggests that administrative regulations are

L excluded.

Eighth, the current rules include three definitions of "magistrate judge." The term used in amended Rule
1(b)(5) is limited to United States magistratejudges. In the currentrules the term magistrate judge includes not only
United States magistratejudges, but also district court judges, court of appeals judges, Supreme Courtjustices, and
where authorized, state and local officers. The Committee believed that the rules should reflect current practice,
i.e., the wider and almost exclusive use of United States magistrate judges, especially in preliminary matters. The
definition, however, is not intended to restrict the use of other federal judicial officers to perform those functions.
Thus, Rule 1(c) has been added to make it clear that where the rules authorize a magistrate judge to act,, any other
federal judge or justice may act.

Finally, the term "organization" has been added to the list of definitions.
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The remainder of the rule has been amended as part of the general restyling of the rules to make them more
easily understood. In addition to changes made to improve the clarity, the Committee has changed language to
make style and terminology consistent throughout the Criminal Rules. These changes are intended to be stylistic r
only.

Pi 'i

c- m

; ' S~~~~~~~~~~~~~~U
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Rule 2. Purpose and Construction Rule 2. Interpretation

These rules are intended to provide for the just These rules are to be interpreted to provide for the

r determination of every criminal proceeding. They shall be just determination of every criminal proceeding, to
construed to secure simplicity in procedure, fairness in secure simplicity in procedure and fairness in
administration and the elimination of unjustifiable expense administration, and to eliminate unjustifiable expense

Ft and delay. and delay.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic. No substantive change is intended.

In particular, Rule 2 has been amended to clarify the purpose ofthe Rules of Criminal Procedure. The words
"are intended"have been changed to read "are to be interpreted." The Committee believed that that was the original
intent of the drafters and more accurately reflects the purpose of the rules.

rm
L

LI

r

L
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TITLE II. PRELIMINARY K
II. PRELIMINARY PROCEEDINGS PROCEEDINGS

Rule 3. The Complaint Rule 3. The Complaint

The complaint is a written statement of the essential facts The complaint is a written statement of the fl
constituting the offense charged. It shall be made upon oath essential facts constituting the offense charged. It must
before a magistrate judge. be made under oath before a magistrate judge or, if

none is reasonably available, before a state or local V
judicial officer.

COMMITTEE NOTE

The language of Rule 3 is amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic and no substantive change is intended, except as described below.

The amendment makes one change in practice. Currently, Rule 3 requires the complaint to be sworn before
a "magistrate judge," which under current Rule 54 could include a state or local judicial officer. Revised Rule 1
no longer includes state and local officers in the definition of magistrate judges for the purposes of these rules.
Instead, the definition includes only United States magistrate judges. Rule 3 requires that the complaint be made
before a United States magistrate judge or before a state or local officer. The revised rule does, however, make a
change to reflect prevailing practice and the outcome desired by the Committee - that the procedure take place
before afederal judicial officer if one is reasonably available. As noted in Rule 1 (c), where the rules, such as Rule
3, authorize a magistrate judge to act, any other federal judge may act.

V

J
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Rule 4. Arrest Warrant or Summons Upon Complaint Rule 4. Arrest Warrant or Summons on a
FComplaint

. (a) Issuance. If it appears from the complaint, or from an (a) Issuance. If the complaint or one or more
affidavit or affidavits filed with the complaint, that there is affidavits filed with the complaint establish

L probable cause to believe that an offense has been probable cause to believe that an offense has been
committed and that the defendant has committed it, a committed and that the defendant committed it,
warrant for the arrest of the defendant shall issue to any the judge must issue an arrest warrant to an officerr officer authorized by law to execute it. Upon the request of authorized to execute it. At the request of an
the attorney for the government a summons instead of a attorney for the government, the judge must issue
warrant shall issue. More than one warrant or summons a summons, instead of a warrant, to a person

e 0 may issue on the same complaint. If a defendant fails to authorized to serve it. A judge may issue more
L appear in response to the summons, a warrant shall issue. than one warrant or summons on the same

complaint. If a defendant fails to appear in
response to a summons, a judge may, and upon
request of an attorney for the government must,
issue a warrant.

(b) Probable Cause. The finding of probable cause may,
be based upon hearsay evidence in whole or in part.
(c) Form. (b) Form.

(1) Warrant. The warrant shall be signed by the (1) Warrant. A warrant must:

r magistrate judge and shall contain the name of the
defendant or, if the defendant's name is unknown, any (A) contain the defendant's name or, if it is
name, or description by which the defendant can be unknown, a name or description by
identified with reasonable certainty. It shall describe the which the defendant can be identified
offense charged in the complaint. It shall command that the with reasonable certainty;,
defendant be arrested and brought before the nearest
available magistrate judge. (B) describe the offense charged in the

complaint;
(2) Summons. The summons shall be in the same form as

the warrant except that it shall summon the defendant to (C) command that the defendant be
appear before a magistrate at a stated time and place. arrested and brought without

L unnecessary delay before a magistrate
judge or, if none is reasonably
available, before a state or local
judicial officer; and

(D) be signed by a judge.

(2) Summons. A summons must be in the same
*i form as a warrant except that it must require
l~ the defendant to appear before a magistrate

judge at a stated time and place.
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(d) Execution or Service; and Return. (c) Execution or Service, and Return.

(1) By Whom. The warrant shall be executed by a marshal (1) By Whom. Only a marshal or other
or by some other officer authorized by law. The summons authorized officer may execute a warrant. L
may be served by any person authorized to serve a Any person authorized to serve a summons in
summons in a civil action. a federal civil action may serve a summons. L
(2) Territorial Limits. The warrant may be executed or the (2) Location. A warrant may be executed, or a
summnios may be served at any place within the jurisdiction summons served, within the jurisdiction of .7
of the United States. the United States or anywhere else a federal Li

statute authorizes an arrest.

(3) Manner. The warrant shall be executed by the arrest of (3) Manner.
the defendant. The officer need not have the warrant at the
time of the arrest but upon request shall show the warrant(A) A warrant is executed by arresting the

warn defendant. Upon arrest, an officer
to the defendant as soon as possible. If the officer does not pessngath warran ow it t
have the warrant at the time of the arrest, the officer shall the dfn t.I t dos not

0[ then inform the defendant of the offense charged and of the the warrant, the offier must C

fact that a warrant has been issued. The summons shall be possess the warrant, the officer must q U
served upon a defendant by delivering a copy to the inform the defendant of the warrant's
defendant personally, or by leaving it at the defendant's and, at the deed nse must A
dwelling house or usual place of abode with some person' of and, at the defendant's request, must j

0' suitable age and discretion then residing therein and by soon as possible.
mailing a copy of the summons to the defendant's last
known address. (B) A summons is served on an individual

defendant:

(i) by delivering a copy to the WJ

defendant personally; or

(ii) by leaving a copy at the
defendant's residence or usual
place of abode with a person of
suitable age and discretion
residing at that location and by

last known address.

(C) A summons is served on an Kr
| ~~~~~organization by delivering a copy to an

officer, to a managing or general agent,
or to another agent appointed or legally j
authorized to receive service of
process. A copy must also be mailed to
the organization's last known address
within the district or to its principal L
place of business elsewhere in the
United States. K
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(4) Return. The officer executing a warrant shall make (4) Return.
return thereof to the magistrate judge or other officer
before whom the defendant is brought pursuant to Rule 5. (A) After executing a warrant, the officer
At the request of the attorney for the government any must return it to the judge before

unexecuted warrant shall be returned to and canceled by the whom the defendant is brought in

Li magistrate judge by whom it was issued. On or before the accordance with Rule 5. At the request
return day the person to whom a summons was delivered of an attorney for the government, an

l for service shall make return thereof to the magistrate judge unexecuted warrant must be brought

L before whom the summons is returnable. At the request of back to and canceled by a magistrate
the attorney for the government made at any time while the judge or, if none is reasonably

C complaint is pending, a warrant returned unexecuted and available, by a state or local judicial
not canceled or summons returned unserved or a duplicate officer.
thereof may be delivered by the magistrate judge to the
marshal or other authorized person for execution or service. (B) The person to whom a summons was

delivered for service must return it on
or before the return day.

(C) At the request of an attorney for the
government, a judge may deliver an
unexecuted warrant, an unserved
summons, or a copy, of the warrant or
summons to the marshal or other
authorized person for execution or
service.

COMMITTEE NOTE

F The language of Rule 4 has been amended as part of the general restyling of the Criminal Rules to make them
L more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic, except as noted below.

The first non-stylistic change is in Rule 4(a), which has been amended to provide an element of discretion
in those situations when the defendant fails to respond to a summons. Under the current rule, the judge must in all

cases issue an arrest warrant. The revised rule provides discretion to the judge to issue an arrest warrant if the
attorney for the government does not request that an arrest warrant be issued for a failure to appear.

Current Rule 4(b), which refers to the fact that hearsay evidence may be used to support probable cause, has
L been deleted. That language was added to the rule in 1974, apparently to reflect emerging federal case law. See

Advisory Committee Note to 1974 Amendments to Rule 4 (citing cases). A similar amendment was made to Rule
41 in 1972. In the intervening years, however, the case law has become perfectly clear on that proposition. Thus,
the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited reference

L to hearsay evidence was misleading to the extent that it might have suggested that other forms of inadmissible
evidence could not be considered. For example, the rule made no reference to considering a defendant's prior

r criminal record, which clearly may be considered in deciding whether probable cause exists. See, e.g., Brinegar
v. United States, 338 U.S. 160 (1949) (officer's knowledge of defendant's prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the matter was best addressed in Rule
1101(d)(3), Federal Rules of Evidence. That rule explicitly provides that the Federal Rules of Evidence do not
4apply to "preliminary examinations in criminal cases, . .. issuance of warrants for arrest, criminal summonses,
and search warrants." The Advisory Committee Note accompanying that rule recognizes that: "The nature of the
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proceedings makes application of the formal rules of evidence inappropriate and impracticable." The Committee
did not intend to make any substantive changes in practice by 'deleting the reference to hearsay evidence.

New Rule 4(b), which is currently Rule 4(c), addresses the form of an arrest warrant and a summons and
includes two non-stylistic changes. First, Rule 4(b)(1)(C) mandates that the warrant require that the defendant be
brought "without unnecessary delay" before a judge. The Committee believed that this was a more appropriate
standard than the current requirement that the defendant be brought before the ''nearest available" magistrate judge. K
This new language accurately reflects the thrust of the original rule, that time is of the essence and that the
defendant should'be brought with dispatch before a judicial officer in the district. Second, the reviked rule states
a preference that the defendant be brought before a federal judicial officer. L

Rule 4(b)(2) has been amended to require that if a summons is issued, the defendant must appear before a

magistrate judge. The current rule requires the appearance 'before a "magistrate," which could include a state or
local judicial officer. This changeis consistentwiththe preference forrequiring defendants to appearbefore federal
judicial officers stated in revised Rule 4(b)(1).

Rule 4(c) (currently Rule 4(d)) includes three changes. First, current Rule 4(d)(2) states the traditional rule
recognizing the territorial limits for executing warrants. Rule 4(c)(2) includes new language that reflects the recent
enactment of the Military Extraterritorial Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits arrests L
of certain military and Departmienit of Defense personnel overseas. See also 14 U.S.C. § 89 (Coast Guard authority
to effect arrests outside territorial limits of United States). Second, current Rule 4(d)(3) provides that the arresting
officer is only required to inform the defendant of the-offense charged and that a warrant exists if the officer does [

not have-a copy of the warrant. As revised, Rule 4(c)(3)(A) explicitly requires the arresting officer in all instances
to inform the defendants of the offense charged and of the fact that an arrest warrant exists. The new rule continues
the current provision that the :arresting officer need not have a copy of the warrant, but if the defendant requests to
see it, the officer must show the warrant to the defendant as soon as possible. The rule does not attempt to define
any particular time limits for showing the warrant to the defendant.

Second, Rule 4(c)(3)(C) is taken from former Rule 9(c)(1). That provision specifies the manner of serving L
a summons on an organization. The Committee believed that Rule 4 was the more appropriate location for general
provisions addressing the mechanics of arrest warrants and summonses. Revised Rule 9 liberally cross-references
the basic provisions appearing in'Rule 4. Under the amended rule, in all cases in which a summons is being served L

on an organization, a copy of the summons must be mailed to the organization.

Third, a change is made in Rule 4(c)(4). Currently, Rule 4(d)(4) requires that an unexecuted warrant must L
be returned to the judicial officer or judge who issued it. As amended, Rule 4(c)(4)(A) provides that after a warrant
is executed,'the officer must return it to the judge before whom the defendant will appear under Rule 5. At the

government's request, however, an unexecuted warrant must be canceled by' a magistrate judge. The change
recognizes the possibility that at the time the warrant is returned, the issuing judicial officer may not be available.

L
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Rule 5. Initial Appearance Before the Magistrate Judge Rule 5. Initial Appearance

L .(a) In General. Except as otherwise provided in this rule, (a) In General.
an officer making an arrest under a warrant issued upon a
complaint or any person making an arrest without a warrant (1) Appearance Upon an Arrest.
shall take the arrested person without unnecessary delay
before the nearest available federal magistrate judge or, if a (A) A person making an arrest within ther federal magistrate judge is not reasonably available, before United States must take the defendant
a state or local judicial officer authorized by 18 U.S.C. without unnecessary delay before a
§ 3041. If a person arrested without a warrant is brought magistrate judge, or before a state or
before a magistrate judge, a complaint, satisfying the local judicial officer as Rule 5(c)
probable cause requirements of Rule 4(a), shall be provides, unless a statute provides
promptly filed. When a person, arrested with or without a otherwise.
warrant or given a summons, appears initially before the
magistrate judge, the magistrate judge shall proceed in (B) A person making an arrest outside the

L 1 accordance with the applicable subdivisions of this rule. United States must take the defendant
without unnecessary delay before a
magistrate judge.

L
r

L
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r {
An officer making an arrest under a warrant issued upon a (2) Exceptions. U
complaint charging solely a violation of 18 U.S.C. § 1073

need not comply with this rule if the person arrested is (A) An officer making an arrest under a
transferred without unnecessary delay to the custody of warrant issued upon a complaint
appropriate state or local authorities in the district of arrest charging solely a violation of 18
and an attorney for the government moves promptly, in the U.S.C. § 1073 need not comply with
district in which the warrant was issued, to dismiss the this rule if: EJ
complaint.

(i the person arrested is transferred
without unnecessary delay to the 1iLJ
custody of appropriate state or
local authorities in the district of
arrest; and'

(ii) an attorney for the government
moves promptly, in the district
where the warrant was issued, to j
dismiss the complaint.

Li
(B) If a defendant is arrested for violating

probation or supervised release, Rule
32.1 applies.

(C) If a defendant is arrested for failing to
appear in another district, Rule 40 r
applies.

(3) Appearance Upon a Summons. When a
defendant appears in response to a summons L
under Rule 4, a magistrate judge must
proceed under Rule 5(d) or (e), as applicable. i

(b) Arrest Without a Warrant. If a defendant is LJ
arrested without a warrant, a complaint meeting
Rule 4(a)'s requirement of probable cause must be
promptly filed in the district where the offense L
was allegedly committed.
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(c) Place of Initial Appearance; Transfer to
Another District.

(1) Arrest in the District Where the Offense
Was Allegedly Committed. If the defendant
is arrested in the district where the offense
was allegedly committed:

(A) the initial appearance must be in that
district; and

(B) if a magistrate judge is not reasonably
available, the initial appearance may
be before a state or local judicial
officer.
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(2) Arrest in District Other Than Where the
Offense Was Allegedly Committed. If the C

defendant was arrested in a district other than
where the offense was allegedly committed,
the initial appearance must be:

(A) in the district of arrest; or

(B) in an adjacent district if: F
(i) the appearance can occur more

promptly there; or LI
(ii) the offense was allegedly

committed there and the initial
appearance will occur on the day ' t1
of arrest.

(3) Procedures in a District Other Than Where J
the Offense Was Allegedly Committed. If
the initial appearance occurs in a district
other than where the offense was allegedly
committed, the following procedures apply: LJ

(A) the magistrate judge must inform the 7
defendant about the provisions of
Rule 20;

(B) if the defendant was arrested without a Li
warrant, the district court where the
offense was allegedly committed must V
first issue a warrant before the
magistrate judge transfers the
defendant to that district;

Li
(C) the magistrate judge must conduct a

preliminary hearing if required by Rule C

5.1 or Rule 58(b)(2)(G); Li

(D) the magistrate judge must transfer the 7"
defendant to the district where the L
offense was allegedly committed if:

Fl
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(c) Offenses Not Triable by the United States (i) the government produces the warrant, a
Magistrate Judge. If the charge against the defendant is certified copy of the warrant, a
not triable by the United States magistrate judge, the facsimile of either, or other appropriate
defendant shall not be called upon to plead. The magistrate form of either; and

r judge shall inform the defendant of the complaint against

L the defendant and of any affidavit filed therewith, of the (ii) the judge finds that the defendant is the
defendant's right to retain counsel or to request the same person named in the indictment,

assignment of counsel if the defendant is unable to obtain information, or warrant; and
L, counsel, and of the general circumstances under which the
& defendant, may secure pretrial release. The magistrate judge (E) when a defendant is transferred and

shall inform the defendant that the defendant is not discharged, the clerk must promptly transmit
required to make a statement and that any statemnett made the papers and any bail to the clerk in the
by the defendant may be used against the defendant. The district where the offense was allegedly
magistrate judge shall also inform the defendant of the right committed.K to a preliminary examination. The magistrate judge shall
allow the defendant reasonable time and opportunity to (d) Procedure in a Felony Case.
consult counsel and shall detain or conditionally release the
defendant as provided by statute or in these rules. (1) Advice. If the defendant is charged with a

L felony, the judge must inform the defendant
of the following:

(A) the complaint against the defendant,
and any affidavit filed with it;

L (B) the defendant's right to retain counsel
or to request that counsel be appointed
if the defendant cannot obtain counsel;

(C) the circumstances, if any, under which
the defendant may secure pretrial

release;

(D) any right to a preliminary hearing; and

(E) the defendant's right not to make a
statement, and that any statement made
may be used against the defendant.

(2) Consulting with Counsel. The judge must

L < allow the defendant reasonable opportunityto consult with counsel.

(3) Detention or Release. The judge must
detain or release the defendant as provided
by statute or these rules.

L - . (4) Plea. A defendant may be asked to plead

.___ ___ ___ ___ ___ ___ ___ ___ ___ ___ _ _ only under Rule 1O.
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(b) Misdemeanors and Other Petty Offenses. If the (e) Procedure in a Misdemeanor Case. If the
charge against the defendant is a misdemeanor or other defendant is charged with a misdemeanor only,
petty offense triable by a United States magistrate judge the judge must inform the defendant in
under 18 U.S.C. § 3401, the magistrate judge shall proceed accordance with Rule 58(b)(2).
in accordance with Rule 58. ._i_

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below. K

Rule 5 has been completely revised to more clearly set out the procedures for initial appearances and to
recognize that such appearances may be required at various stages of a criminal proceeding, for example, where
a defendant has been arrested for violating the terms of probation.

Rule 5(a), which governs initial appearances by an arrested defendant before a magistrate judge, includes ; 1
several changes. The first is a clarifying change; revised Rule 5(a)(1) provides that a person making the arrest must
bring the defendant "without unnecessary delay" before a magistrate judge, instead of the current reference to
"nearest available" magistrate. This language parallels changes in.Rule 4 and reflects the view that time is of the C

essence. The Committee intends no change in practice. In using the term, the Committee recognizes that on
occasion there may be necessary delay in presenting the defendant, for example due to weather conditions or other
natural causes. A second change is non-stylistic, and reflects the stated preference (as in other provisions
throughout the rules) that the defendant be brought before a federal judicial officer. Only if a magistrate judge is
not available should the defendant be taken before a state or local officer.

The third sentence in current Rule 5(a), which states that a magistrate judge must proceed in accordance with
the rule when a defendant is arrested without a warrant or given a summons, has been deleted as unnecessary.

Rule 5(a)(1)(B) codifies the case law reflecting that the right to an initial appearance applies not only when Li
a person .is arrested within the United States but also when an arrest occurs outside the United States. See, e.g.,
United States v. Purvis, 768 F.2d 1237 (11th Cir. 1985); United States v. Yunis, 859 F.2d 953 (D.C. Cir. 1988). In
these circumstances, the Committee believes - and the rule so provides - that the initial appearance should be Li
before a federal magistrate judge rather than a state or local judicial officer. The rule has been amended by adding
the words, "unless a statute provides otherwise," to reflect recent enactment of the Military Extraterritorial |
Jurisdiction Act (Pub. L. No. 106-523, 114 Stat. 2488) that permits certain persons overseas to appear before a
magistrate judge by telephone communications.

Rule 5(a)(2)(A) consists of language currently located in Rule 5, that addresses the procedure to be followed 71
when a defendant has been arrested under a warrant issued on a complaint charging solely a violation of 18 U.S.C.
§ 1073 (unlawful flight to avoid prosecution). Rule 5(a)(2)(B) and 5(a)(2)(C) are new provisions. They are
intended to make it clear that when a defendant is arrested for violating probation or supervised release or for failing
to appear in another district, Rules 32.1 and 40 apply. No change in practice is intended.

Rule 5(a)(3) is new and fills a perceived gap in the rules. It recognizes that a defendant may be subjected to
an initial: appearance under this rule if a summons was issued under Rule 4, instead of an arrest warrant. If the
defendant is appearing pursuant to, a summons in a felony case, Rule 5(d) applies and if the defendant is appearing
in a misdemeanor case, Rule 5(e) applies. F
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Rule 5(b) carries forward the requirement in former Rule 5(a) that if the defendant is arrested without a
warrant, a complaint must be promptly filed.

X Rule 5(c) is a new provision setting out where an initial appearance is to take place. If the defendant is
arrested in the district where the offense was allegedly committed, under Rule 5(c)(1), the defendant must be taken
to a magistratejudge in that district. If no magistrate judge is reasonably available, a state or local judicial officer
may conduct the initial appearance. On the other hand, if the defendant is arrested in a district other than the district
where the offense was allegedly committed, Rule 5(c)(2) governs. In those instances, the defendant must be taken
to a magistrate judge within the district of arrest, unless the appearance can take place more promptly in an adjacent
district. And under Rule 5(c)(2)(B)(ii), the initial appearance must occur in the district where the offense was
allegedly committedif that district is adjacent to the district of the arrest and the initial appearance will take place
on the day of the arrest. The Committee recognized that in some cases, the nearest magistrate judge might actually
be across a district's lines. Rule 5(c)(3) includes material formerly located in Rule 40.

Rule 5(d) is derived from current Rule 5(c) and has- been retitled to more clearly reflect the subject of that
subdivision - the procedure to be used if the defendant is charged with a felony. Rule 5(d)(4) has been added to
make clear that a defendant may only be called upon to enter a plea under the provisions of Rule 10. That language
is intended to reflect and reaffirm current practice.

L The remaining portions of current Rule 5(c) have been moved to Rule 5.1, which deals with preliminary
hearings in felony cases.

L REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately anyrule that includes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee7 believes will result in significant changes in current practice. Rule 5 was one of those rules. In restyling and

1L reformatting Rule 5, the Committee decided to also propose a substantive change that would permit video
teleconferencing of initial appearances. Another version of Rule 5, which includes a new subdivision (f) governingE such procedures, is in what has been referred to as the "substantive" package.
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Rule 5.1. Preliminary Hearing

Rule 5(c). Offenses Not Triable by the United States
Magistrate Judge. ~ ~~~~~(a) In General. If a defendant is charged with an

Magistrate Judge. offense other than a petty offense, a magistrate
judge must conduct a preliminary hearing unless:

A defendant is entitled to a preliminary' examination,
unless waived, when charged with any offense, other than a (1) the defendant waives the hearing;

petty offense, which is to be tried by a judge of the district K
court. 'If the defendant waives preliminary examination, the (2) 'the defendant is indicted;
magistrate judge shall forthwith hold the defendant to, '

answer in the district court. If the defendant does not waive ( t g f. . ~~~~~~~~~~~~~~~(3) the government files an information under ELJ
the preliminary examination, the magistrate judge shall Rule 7(b) charging the defendant with a
schedule a preliminary examination. ' felony; 7

(4) the government files an information charging
the defendant with a misdemeanor; or

L
(5) the defendant is charged with a misdemeanor

and consents to trial before a magistrate
judge. L

(b) Selecting a District. A defendant arrested in a
district other than where the offense was allegedly
committed may elect to have the preliminary
'hearing conducted in the district where the
prosecution is pending. '

Such examination shall be held within a reasonable time (c) Scheduling. The magistrate judge must hold the

but in any event not later than' 10 days following the initial preliminary hearing within a reasonable time, but 7

appearance if the defendant is in custody and no later than no later than 10 days after the initial appearance if 1K

20 days if the defendant is not in custody, provided, the defendant is in custody and no later than 20

however, that the preliminary examination shall not be held days if not in custody.
if the defendant is indicted or if an information against the 0
defendant is filed in district court before the date set for the
preliminary examination.

} . . ~~~~~~~~~~~~~(d) Extending the Time. With the defendant's
With the consent of the defendant and upon a showing of
| good cause, taking into account the public interest in the consent and upon a showing of good cause -
pomp d i takion ofcriminto alcases tiep limits sified taking into account the public interest in the
prompt disposition of crminal casestimelitsspecifiedprompt disposition of criminal cases -a l
in this subdivision may be extended one or more times by a magistrate judge may extend the time limits in

federal magistrate judge. In the absence of such consent by Rule 5.1(c) one or more times. If the defendant

the defendant, time limits may be extended by a judge of does not consent, a justice or judge of the United
the United States only upon a showing that extraordinary States (as these terms are defined in 28 U.S.C.

circumstances exist and that delay is indispensable to the § 451) may extend the time limits only on a

interests ofjustice. showing that extraordinary circumstances exist H
I and justice requires the delay.

L

Page -20-



Rule 5.1. Preliminary Examination (e) Hearing and Finding. At the preliminary
hearing, the defendant may cross-examine adverse

(a) Probable Cause Finding. If from the evidence it witnesses and may introduce evidence but may
appears that there is probable cause to believe that an not object to evidence on the ground that it was
offense has been committed and that the defendant unlawfully acquired. If the magistrate judge finds
committed it, the federal magistrate judge shall forthwith probable cause to believe an offense has been
hold the defendant to answer in district court. The finding committed and the defendant committed it, the
of probable cause may be based upon hearsay evidence in magistrate judge must promptly require the
whole or in part. The defendant may cross-examine adverse defendant to, appear for further proceedings.
witnesses and may introduce evidence. Objections to
evidence on the ground that it was acquired by unlawful
means are not properly made at the preliminary
examination. Motions to suppress must be made to the trial
court as provided in Rule 12.

(b) Discharge of Defendant. If from the evidence it (f) Discharging the Defendant. If the magistrate
appears that there is no probable cause to believe that an judge finds no probable cause to believe an
offense has been committed or that the defendant offense has been committed or the defendant

, committed it, the federal magistrate judge shall dismiss the committed it, the magistrate judge must dismiss
complaint and discharge the defendant. The discharge of the complaint and discharge the defendant. A
the defendant shall not preclude the government from discharge does not preclude the government from
instituting a subsequent prosecution for the same offense. later prosecuting the defendant for the same

________________________________________________________ offense.

(c) Records. After concluding the proceeding the federal (g) Recording the Proceedings. The preliminary
magistrate judge shall transmit forthwith to the clerk of the hearing must be recorded by a court reporter or by
district court all papers in the proceeding. The magistrate' a suitable recording device. A recording of theE judge shall promptly make or cause to be made a record or proceeding may be made available to any party
summary of such proceeding. upon request. A copy of the recording and a

transcript may be provided to any party upon
(1) On timely application to a federal magistrate judge, the - request and upon any payment required by

attorney for a defendant in a criminal case may be given the applicable Judicial Conference regulations.
opportunity to have the recording of the hearing on
preliminary examination made available to that attorney in
connection with any further hearing or preparation for trial.
The court may, by local rule, appoint the place for and
define the conditions under which such opportunity may be
afforded counsel.
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(2) On application of a defendant addressed to the court or
any judge thereof, an order may issue that the federal
magistrate judge make available a copy of the transcript, or
of a portion thereof, to defense counsel. Such order shall L

provide for prepayment, of costs of such transcript by the
defendant unless the defendant makes a sufficient affidavit
that the defendant is unable to pay or to give security
therefor, in which case the expense, shall be paid by the
Director of the Administrative Office of the United States
Courts from available appropriated funds. Counsel for the L
government may move also that a copy of the transcript, in
whole or in part, be made available to it, for good cause
shown, and an order may be entered granting such motion
in whole or in part, on appropriate terms, except that the
government need not prepay costs nor furnish security
therefor. .|1

¶Ftherefor. ~~~~~~~~~(h) Producing a Statement.

(d) Production of Statements.P

(1) In General. Rule 2612(a)-(d) and (f) applies at any (1) In General. Rule 26.2(a)-(d) and (f) applies
at any hearing under this rule, unless the

hearing under this rule, unless the court, for, good cause magistrateajudgeufor good cuse ruless
shown, rules otherwise in, a particular case. otherwise in a particular case.

(2) Sanctions for Failure to Produce Statement. If a party (2) SanctionsforNotProducingaStatement. If
elects not to comply with an order under Rule 26.2(a) to a partiobsaor to deling a
deliver a statement to the moving party, the court may not,
consider the testimony of a witness whose statement is statement to the moving party, the magistratejudge must not consider the testimony of a | 7
withheld. " witness whose statement is withheld-

COMMITTEE NOTE i J

The language of Rule 5.1 has been amended as part of the general restyling of the Criminal Rules to make 7

them more easily understood and to make style and terminology consistent throughout the rules. These changes LI
are intended to be stylistic, except as noted below.

First, the title of the rule has been changed. Although the underlying statute, 18 U.S.C. § 3060, uses the l'
phrase preliminary examination, the Committee belie, ves that the phrase preliminary hearing is more accurate.
What happens at this proceeding is more than just an etxamination; it includes an evidentiary hearing, argument,
-and a judicial ruling. Further, the phrase preliminary hearing predominates in actual usage. L

Rule 5.1(a) is composed of the first sentence of the second paragraph of current Rule 5(c). Rule 5.1(b)
addresses the ability of a defendant to elect where a preliminary hearing will be held. That provision is taken from L
current Rule 40(a).

Rules 5.1(c) and (d) include material currently located in Rule 5(c): scheduling and extending the time limits L
for the hearing. The Committee is aware that in most districts, magistrate judges perform these functions. That
point is also reflected in the definition of "court" in Rule 1l(b), which in turn recognizes that magistrate judges may
be authorized to act. L
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Li Rule 5. 1 (e), addressing the issue of probable cause, contains the language currently located in Rule 5. 1 (a),
with the exception of the sentence, "The finding of probable cause may be based upon hearsay evidence in wholeL or in part." That language was included in the original promulgation of the rule in 1972. Similar language was
added to Rule 41 in 1972 and to Rule 4 in 1974. In the original Committee Note, the Advisory Committee
explained that the language was included to make it clear that a finding of probable cause may be based upon

t hearsay, noting that there had been some uncertainty in the federal system about the propriety of relying upon
hearsay at the preliminary examination. See Advisory Committee Note to Rule 5.1 (citing cases and commentary).
Federal law is now clear on that proposition. Thus, the Committee believed that the reference to hearsay was no
longer necessary. Further, the Committee believed that the matter was best addressed in Rule 1101 (d)(3), Federal

id, Rules of Evidence. That rule explicitly states that the Federal Rules of Evidence do not apply to "preliminary
examinations in criminal cases,.. .issuance of warrants for arrest, criminal summonses, and search warrants." TheL Advisory Committee- Note accompanying that rule recognizes that: "The nature of the proceedings makes
application of the formal rules of evidence inappropriate and impracticable." The Committee did not intend to make
any substantive changes in practice by deleting the reference to hearsay evidence.

Rule 5.1(f), which deals with the discharge of a defendant, consists of former Rule 5.1(b).

Rule 5.1(g) is a revised version of the material in current Rule 5.1(c). Instead of including detailed
L information in the rule itself concerning records of preliminary hearings, the Committee opted simply to direct the

reader to the applicable Judicial Conference regulations governing records. The Committee did not intend to make
any substantive changes in the way in which those records are currently made available.

Finally, although the rule speaks in terms of initial appearances being conducted before a magistrate judge,
Rule 1(c) makes clear that a district judge may perform any function in these rules that a magistrate judge may
perform.

- REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for

Gus this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 5.1 was one of those rules. In revising Rule 5.1,V the Committee decided to also propose a significant substantive change that would permit a United States
Magistrate Judge to grant a continuance for a-preliminary hearing conducted under the rule even if the defendant
has not consented to such-a continuance. That version is presented in what has been referred to as the "substantive"

L package.
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Hi. INDICTMENT AND INFORMATION TITLE III. THE GRAND JURY, THE

INDICTMENT, AND THE

INFORMATION

Rule 6. The Grand Jury, Rule 6. The Grand Jury

(a) Summoning Grand Juries. (a) Summoning a Grand Jury.

(1) Generally. The court shall order one or more grand (1) In General. When the public interest so

juries to be summoned at such time as the public interest requires, the court must order that one or £_
requires. The grand jury shall consist of not less than 16 -more grand juries be summoned. A grand

nor more than 23 members. The court shall direct that a jury must have 16 to 23 members, and the

sufficient number of legally qualified persons be court must order that enough legally
summoned to meet this requirement. qualified persons be summoned to meet this L

requirement.
(2) Alternate Jurors. The court may direct that alternate L

jurors may be designated at the time a grand jury is (2) Alternate Jirors. When a grand jury is

selected. Alternate jurors in the order in which they were selected, the court may also select alternate

designated may thereafter be impanelled as provided in jurors, Alternate jurors must have the same

subdivision (g) of this rule. Alternate jurors shall be drawn, qualifications and be selected in the same

in the same manner and shall have the same qualifications manner as any other juror. Alternate jurors

as the regular jurors, and if impanelled shall be subject to replace jurors in the same sequence in which

the same challenges, shall take the same oath and shall the alternates were selected. An alternate -

have the same functions, powers, facilities and privileges as juror who replaces a juror is subject to the

the regular jurors. same challenges, takes the same oath, and
has the same authority as the other jurors.

(b) Objections to Grand Jury and to Grand Jurors. (b) Objection to the Grand Jury or to a Grand
Juror.

(1) Challenges. The attorney for the government or a 2
defendant who has been held to answer in the district court (1) Challenges. Either the government or a

may challenge the array ofjurors on the ground that the defendant may challenge the grand jury on

grand jury was not selected, drawn or summoned in the ground that it was not lawfully drawn,

accordance with law, and may challenge an individual juror summoned; or selected, and may challenge

on the ground that the juror is not legally qualified. an individual juror on the ground that the

Challenges shall be made before the administration of the juror is not legally qualified.

oath to the jurors and shall be tried by the court.
(2) Motion to Dismiss an Indictment. A party

(2) Motion to Dismiss. A motion to dismiss the indictment may move to dismiss the indictment based on L

may be based on objections to the array-or on the lack of an objection to the grand jury or on an

legal qualification of an individual juror, if not previously individual juror's lack of legal qualification,

determined upon challenge. It shall be made in the manner unless the court has previously ruled on the L
prescribed in 28 U.S.C. § 1867(e) and shall be granted same objection under Rule 6(b)(1). The

under the conditions prescribed in that statute. An motion to dismiss is governed by 28 U.S.C.

indictment shall not be dismissed on the ground that one or § 1867(e). The court must not dismiss the

more members of the grand jury were not legally qualified indictment on the ground that a grand juror

if it appears from the record kept pursuant to subdivision was not legally qualified if the record shows

(c) of this rule that 12 or more jurors, after deducting the that at least 12 qualified jurors concurred in K
number not legally qualified, concurred in finding the the indictment.
indictment. Al

Page -24 L



L._
(c) Foreperson and Deputy Foreperson. The court shall (c) Foreperson and Deputy Foreperson. The courtwill appoint one juror as the foreperson and

1 appoint one of the jurors to be foreperson and another to be another as the deputy foreperson. In the
L deputy foreperson. The foreperson shall have power to foreperson's absence, the deputy foreperson will

administer oaths and affirmations and shall sign all foreperson . the foreperson may

indictments. The foreperson or another juror designated by administer oaths and affirmations and will sign all
E,.-/ the foreperson shall keep record of the number of jurors a

concurring in the finding of every indictment and shall file indictments. The foreperson-or another juror
* the record with the clerk of the court, but the record shall designated by the foreperson-will record the

not be made public except on order of the court. During the number of jurors concurring in every indictmentand will file the'record with the clerk, but the
absence of the foreperson, the deputy foreperson shall act record may not be made public unless the court so
as foreperson.ores

t be 'n . ~~~~~~~~~~~~~~~~orders.

(d) Who May Be Present. (d) Who May Be Present.

V' : (1) While Grand Jury is in Session. Attorneys for the (1) While the Grand Jury Is in Session. The
government, the witness under examination, interpreters following persons may be present while the
when needed and, for the purpose of taking the evidence, a grand jury is in session: attorneys for the
stenographer or operator of a recording device may be government, the witness being questioned,
present while the grand jury is in session. interpreters when needed, and a court

reporter or an operator of a recording device.
_ (2) During Deliberations and Voting. No person other

than the jurors, and any interpreter necessary to assist a (2) During Deliberations and Voting. No
juror who is hearing or speech impaired, may be present person other than the jurors, and any
while the grand jury is deliberating or voting. interpreter needed to assist a hearing-

AL impaired or speech-impaired juror, may be
Im ' present while the grand jury is deliberating

, l or voting.

L
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(e) Recording and Disclosing the Proceedings.ai
(e) Recording and Disclosure of Proceedings.

(1) Recording the Proceedings. Except while C
(1) Recording of Proceedings. All proceedings, except t g j i d o t,

when the grand jury is deliberating or voting, shall beury ~~~~~~~~~~~~proceedings must be recorded by a court
recorded stenographically or, by an electronic recording .proeedingsustabe recordedgbyeaicr

reporter or by a suitable recording device.a
device. An unintentional failure of any recording to B t v o aBut the validity of a prosec~ution is not X
reproduce' all or any portion of a proceeding shall not affect
the validity of the prosecution. The recording or reporter's affected .by the u cntentional failure to make
notes or any transcript prepared therefrom shall remain in otherwise, an attorney for thedgovernment
the custody or control of'the attorney for the government an ctrol f thereorng e

d' d b th y i a cular case.will retain control of the recording, the 1
unless'otherwise ordered, by the court in a particular case. rreporter s notes, and any transcript prepared C

'from those notes. -tt
(2) General Rule of Secrecy. A grand juror, an f

interpreter, a stenographer, an operator of a recording (2) Secrecy.
device, a typist who transcribes recorded testimony, an
attorney for the government, or any person to whom ( o i
disclosure is made under paragraph (3)(A)(ii) of this imposed on any person except in
subdivision shall not disclose matters occurring before the accordance with Rule 6(e)(2)B3 P
grand jury, except as otherwise provided for in these rules.
No obligation of secrecy may be imposed on any person (B) Unless these rules provide otherwise,
except in accordance with this rule. A knowing violation of the following persons must not
Rule 6 may be punished as a contempt of court. disclose a matter occurring before the

grand jury: l

(i) a grand juror;

(ii) an interpreter;

(iii) a court reporter;

(iv) an operator of a recording device; j

(v) a person who transcribes recorded f7
testimony; L

(vi) an attorney for the government; or r
(vii) a person to whom disclosure is

-made under Rule 6(e)(3)(A)(ii) or
(iii). TV

I rn

Lu
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(3) Exceptions. (3) Exceptions.

(A) Disclosure otherwise prohibited by this rule of matters (A) Disclosure of a grand jury matter-
occurring before the grand jury, other than its deliberations de r any grand juros t
and the vote of any grand juror, may be made to- deliberations or any grand Juror's vote
F~~~~~~~~ -may be made to:

(i) an attorney for the government for use in the
performance of such attorney's duty; and (i) an attorney for the government for
(ii) such government personnel (including personnel of a use in performing that attorney's

state or subdivision of a state) as are deemed necessary by
an attorney for the government to assist an attorney for the am

enforce federal criminal law.) ny ovenmnt eronnlgovernment in the performance of such attorney's duty to inc toseot orte
kJ"enforce federal criminal law. including those of a state or state

subdivision or of an Indian tribe

(B) Any person to whom matters are disclosed under - that an attorney for the
subparagraph (A)(ii) of this paragraph shall not utilize that government considers necessary
grand jury material for any purpose other than assisting the to dut tn enforce fda l
attorney for the government in the performance of such criminal law; orU attorney's duty to enforce federal criminal law. An attorney

X for the government shall promptly provide the district (iii) a person authorized by 18 U.S.C.
court, before which was impaneled the grand jury whose § 3322.
material has been so disclosed, with the names of the
persons to whom such disclosure has been made, and shallr I certify that the attorney has advised such persons of their (B) A person to whom information is

Ka 1 obligation of secrecy under this rule. disclosed under Rule 6(e)(3)(A)(ii)may use that information only to assist
an attorney for the government in
performing that attorney's duty to
enforce federal criminal law. An
attorney for the government must
promptly provide the court that
impaneled the grand jury with the
names of all persons to whom a
disclosure has been made, and must
certify that the attorney has advised
those persons of their obligation of

-__ _ _ _ _ _ _ _ _ _ _ secrecy under this rule.
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(C) Disclosure otherwise prohibited by this rule of matters (C) An attorney for the government may
occurring before the grand jury may also be made- disclose any grand-jury matter to

another federal grand jury.
(i) when so directed by a, court preliminarily to or in

connection with a judicial proceeding; (D) The court may authorize disclosure- -
(ii) when permitted by a court at the request of the at a time, in a manner, and subject to

defendant, upon a showing that grounds may exist for a any other conditions that it directs-
motion to dismiss the indictment because of matters of a grand-jury matter:
occurring before the grand jury; .f
(iii) when the disclosure is made by an attorney for the (i) preliminarily to or in connection

government to another federal grand jury; or with a judicial proceeding;
(iv) when permitted by a court at the request of an attorney

for the government, upon aLshowing that such matters may (ii) at the request of a defendant who ; J
disclose a violation, of state criminal law, to an appropriate shows that a ground may exist to
oflicial of a state or subdivision of a state for the purpose dismiss the, indictment because of
of enforcing isuch law. a matter that occurred before the
If the court Orders disclosure of matters occurring before grand jury;
the grad jury, the disclosure shall be made in such manner,
at such time, and under such conditions as the court may. (iii) at the request of the government if
direct. it shows that the matter may i

disclose a violation of state or P
Indian tribal criminal law, as long
as the disclosure is to an
appropriate state, state-
subdivision, or Indian tribal
official for the purpose of
enforcing that law; or i

(iv) at the request of the government if
it shows that the matter may
disclose a violation of military
criminal law under the Uniform
Code of Military Justice, as long
as the disclosure is to an
appropriate military official for
the purpose of enforcing that law.

.)

rP
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(D) A petition for disclosure pursuant to subdivision (E) A petition to disclose a grand-jury
Cm (e)(3)(C)(i) shall be filed in the district where the grand matter under Rule 6(e)(3)(D)(i) must

jury convened. Unless the hearing is ex parte, which it may be filed in the district where the grand
be when the petitioner is the government, the petitioner jury convened. Unless the hearing is ex
shall serve written notice of the petition upon (i) the parte - as it may be when the
attorney for the government, (ii) the parties to the judicial government is the petitioner - the
proceeding if disclosure is sought in -connection with such a petitioner must serve the petition on,
proceeding, and (iii) such other persons as the court may and the court must afford a reasonable
direct. The court shall afford those persons a reasonable opportunity to appear and be heard to:
opportunity to appear and be heard.

(i) an attorney for the government;

(ii) the parties to the judicial
proceeding; and

U (iii) any other person whom the court
may designate.

(E) If the judicial proceeding giving rise to the petition is (F) If the petition to disclose arises out of a
in a federal district court in another district, the court shall judicial proceeding in another district,

C F ' transfer the matter to that court unless it can reasonably the petitioned court must transfer the
obtain sufficient knowledge of the proceeding to determine petition to the other court unless the
whether disclosure is proper. The court shall order petitioned court can reasonably
transmitted to the court to which the matter is transferred determine whether disclosure is proper.
the material sought to be disclosed, if feasible, and a If the petitioned court decides to
written evaluation of the need for continued grand Jury transfer, it must send to the transferee
secrecy. The court to which the matter is transferred shall court the material sought to be
afford the aforementioned persons a reasonable opportunity disclosed, if feasible, and a written
to appear and be heard. evaluation of the need for continued

grand-jury secrecy. The transferee
court must afford those persons
identified in Rule 6(e)(3)(E) a
reasonable opportunity to appear and

m be heard.

EP
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(4) Sealed Indictments. The federal magistrate judge to (4) Sealed Indictment. The magistrate judge to
whom an indictment is returned may direct that the whom an indictment is returned may direct
indictment be kept secret until the defendant is in custody that the indictment be kept secret until the U
or has been released pending trial. Thereupon the clerk defendant is in custody or has been released
shall seal the indictment and no person shall disclose the pending trial. The clerk must then seal the
return of the indictment except when necessary for the -indictment, and no person may disclose the
issuance and execution of a warrant or summons. indictment's existence except as necessary to

issue or execute a warrant or summons.
(5) Closed Hearing. Subject to any right to an open

hearing in contempt proceedings, the court shall order a (5) Closed Hearing. Subject to any right to an
hearing on matters affecting a grand jury proceeding to be open hearing in a contempt proceeding, the
closed to the extent necessary to prevent disclosure of court must close any hearing to the extent F
matters occurring before a grand jury. necessary to prevent disclosure of a matter X

occurring before a grand jury.
(6) Sealed Records. Records, orders and subpoenas

relating to grand jury proceedings shall be kept under seal (6) Sealed Records. Records, orders, and
to the extent and for such time as is necessary to prevent subpoenas relating to grand-jury proceedings
disclosure of matters occurring before a grand jury. must be kept under seal to the extent and as K

long as necessary to prevent the unauthorized T
disclosure of a matter occurring before a
grand jury.

(7) Contempt. A knowing violation of Rule 6
l _________________________________________________ may be punished as a contempt of court. 7n

71

J
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(f) Finding and Return of Indictment. A grand jury may (f) Indictment and Return. A grand jury may indict
indict only upon the concurrence of 12 or more jurors. The only if at least 12 jurors concur. The grand

b indictment shall be returned by the grand jury, or through jury - or its foreperson or deputy foreperson-
the foreperson or deputy foreperson on its behalf, to a must return the indictment to a magistrate judge in

C federal magistrate judge in open court. If a complaint or open court. If a complaint or information is
information is pending against the defendant and 12 pending against the defendant and 12 jurors do not
persons do not vote to indict, the foreperson shall so report concur in the indictment, the foreperson must

7 to a federal magistrate judge in writing as soon as possible. promptly and in writing report the lack of
concurrence to the magistrate judge.

(g) Discharge and Excuse. A grand jury shall serve until
discharged by the court, but no grand jury may serve more (g) Discharging the Grand Jury. A grand jury must
than 18 months unless the court extends the service of the more tn1 n l the cour t, having
grand jury for a period of six months or less upon a more than 18 months only if the court, having
determination that such extension is in the public interest. interest, extends ithe gdr s ic
At any time for cause shown the court may excuse a juror extenso my e grand foryno more An
either temporarily or permanently, and in the latter event extension may be granted for no more than
the court may impanel another person in place of the juror 6 months, except as otherwise provided by statute.
excused.

(h) Excusing a Juror. At any time, for good cause,
the court may excuse a juror either temporarily or

F permanently, and if permanently, the court may
impanel an alternate juror in place of the excused
juror.

(i) "Indian Tribe" Defined. "Indian tribe" means
an Indian tribe recognized by the Secretary of the
Interior on a list published in the Federal Register
under 25 U.S.C. § 479a-1.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic, except as noted below.

The first change is in Rule 6(b)(1). The last sentence of current Rule 6(b)(1) provides that "Challenges shall
be made before the administration of the oath to the jurors and shall be tried by the court." That language has been
deleted from the amended rule. The remainder of this subdivision rests on the assumption that formal proceedings
have begun against a persons i.e., an indictment has been returned. The Committee believed that although the first
sentence reflects current practice of a defendant being able to challenge the composition or qualifications of the
grand jurors after the indictment is returned, the second sentence does not comport with modem practice. That is,
a defendant will normally not know the composition of the grand jury or identity of the grand jurors before they
are administered their oath.' Thus, there is no opportunity to challenge them and have the court decide the issue
before the oath is given.

InRule 6(d)(1), the term "court stenographer" has been changed to "court reporter." Similar changes have
been made in Rule 6(e)(1) and (2).
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Rule 6(e) continues to spell out the general rule of secrecy of grand-jury proceedings and the exceptions to
that general rule. The last sentence in current Rule 6(e)(2), concerning contempt for violating Rule 6, now appears
in Rule 6(e)(7). No change in substance is intended.

Rule 6(e)(3)(A)(ii) includes a new provision recognizing the sovereignty of Indian Tribes and the possibility
that it would be necessary to disclose grand-jury information to appropriate tribal officials in order to enforce
federal law. Similar language has been added to Rule 6(e)(3)(D)(iii).

Rule 6(e)(3)(A)(iii) is a new provision that recognizes that disclosure may be made to a person under 18
U.S.C. § 3322 (authorizing disclosures to an attorney for the government and banking regulators for enforcing civil
forfeiture and civil banking laws). This reference was added to avoid the possibility of the amendments to Rule 6
superseding that particular statute.

Rule 6(e)(3)(C) consists of language located in current Rule 6(e)(3)(C)(iii). The Committee believed that
this provision, which recognizes that prior court approval is not required for disclosure of a grand-jury matter to
another grand jury, should be treated as a separate subdivision in revised Rule 6(e)(3). No change in practice is
intended.

Rule 6(e)(3)(D)(iv) is a new provision that addresses disclosure of grand-jury information to armed forces
personnel where the disclosure is for the purpose of enforcing military criminal law under the Uniform Code of
Military Justice, 10 U.S.C. §§ 801-946. See, e.g., Department of Defense Directive 5525.7 (January 22, 1985);
1984 Memorandum of Understanding Between Departinent of Justice and the Department of Defense Relating to q
the Investigation and Prosecution of Certain Crimes; Memorandum of Understanding Between the Departments i
of Justice and TranspQrtation (Coast Guard) Relating to the Investigations and Prosecution of Crimes Over Which
the Two Departments Have Concurrent Jurisdiction (October 9, 1967).

In Rule 6(e)(3)(E)(ii), the Conmmittee considered whether to amend the language relating to "parties to the
judicial proceeding" and determined that in the context of the rule it is understood that the parties referred to are
the parties in the same judicial proceeding identified in Rule 6(e)(3)(D)(i).

The Committee decided to leave in subdivision (e6 the provision stating that a "knowing violation of Rule 6"
may be punished by contempt notwithstanding that, due to its apparent application to the entirety of the Rule, the
provision seemingly is misplaced in subdivision (e). Research shows that Congress added the provision in 1977 _

and that it was crafted solely to deal with violations of the secrecy prohibitions in subdivision (e). See S. Rep. No.
95-354, p. 8 (1977). Supporting this narrow construction, the Committee found no reported decision involving an
application or attempted use of the contempt sanction to a violation other than of the disclosure restrictions in

subdivision (e). On the other hand, the Supreme Court in dicta did indicate on one occasion its arguable
understanding that the contempt sanction would be available also for a violation of Rule 6(d) relating to who may
be present during the grand jury's deliberations. Bank of Nova Scotia v. United States, 487 U.S. 250, 263 (1988).

In sum, it appears that the scope of the contempt sanction in Rule 6 is unsettled. Because the provision
creates an offense, altering its scope may be beyond the authority bestowed by the Rules Enabling Act, 28 U.S.C.
§§ 2071 et seq. See 28 U.S.C. § 2072(b) (Rules must not "abridge, enlarge, or modify any substantive right"). The
Committee decided to leave the contempt provision in its present location in subdivision (e), because breaking it
out into a separate subdivision could be construed-to support the interpretation that the sanction may be applied to
a knowing violation of any of the Rule's provisions rather than just those in subdivision (e). Whether or not that
is a correct interpretation of the provision -a matter on which the Committee takes no position - must be
determined by case law, or resolved by Congress.
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Current Rule 6(g) has been divided into two new subdivisions, Rule 6(g), Discharge, and Rule 6(h), Excuse.
The Committee added the phrase in Rule 6(g) "except as otherwise provided by statute," to recognize the provisions
of 18 U.S.C. § 3331 relating to special grand juries.

Rule 6(i) is a new provision defining the term "Indian Tribe," a term used only in this rule.

f1
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Rule 7. The Indictment and the Information Rule 7. The Indictment and the Information

(a) Use of Indictment or Information. An offense which (a) When Used.
may be punished by death shall be prosecuted by

inicmnt A ffne hihma e unsedb (1) Felony. An offense (other than criminallindictment. An offense which may be punished by contempt) must be prosecuted by an
imprisonment for a term exceeding one year or at hard labor indictment if it is punishable:
shall be prosecuted by indictment or, if indictment is
waived, it may be prosecuted by information. Any other (
offense may be prosecuted by indictment or by information. (A) by death; or
An information may be filed without leave of court. (B) by imprisonment for more than one

year.

(2) Misdemeanor. An offense punishable by
imprisonment for one year or less may be
prosecuted in accordance with Rule 58(b)(1).

(b) Waiver of Indictment. An offense which may be (b) Waiving Indictment. An offense punishable by
punished by imprisonment for a term exceeding one year or imprisonment for more than one year may be )
at hard labor may be prosecuted by information if the prosecuted by information if the defendant - in
defendant, after having been advised of the nature of the open court and after being advised of the nature of C
charge and of the rights of the defendant, waives in open the charge and of the defendant's rights - waives L
court prosecution by indictment. prosecution by indictment.

P -l4
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L (c) Nature and Contents. (c) Nature and Contents.

(1) In General. The indictment or the information shall be (1) In General. The indictment or information
a plain, concise and definite written statement of the must be a plain, concise, and definite written
essential facts constituting the offense charged. It shall be statement of the essential facts constituting
signed by the attorney for the government. It need not the offense charged and must be signed by
contain a formal commencement, a formal conclusion or an attorney for the government. It need not
any other matter not necessary to such statement. contain a formal introduction or conclusion.F Allegations made in one count may be incorporated by A count may incorporate by reference an
reference in another count. It may be alleged in a single allegation made in another count. A count
count that the means by which the defendant committed the may allege that the means by which the
offense are unknown or that the defendant committed it by defendant committed the offense are
one or more specified means. The indictment or unknown or that the defendant committed it

9' information shall state for each count the official or by one or more specified means. For each
customary citation of the statute, rule, regulation or other count, the indictment or information must
provision of law which the defendant is alleged therein to give the official or customary citation of the
have violated. statute, rule, regulation, or other provision of

law that the defendant is alleged to have
(2) Criminal Forfeiture. No judgment of forfeiture may violated.

be entered in a criminal proceeding unless the indictment or
the information provides notice that the defendant has an (2) Criminal Forfeiture. No judgment of

C interest in property that is subject to forfeiture in forfeiture may be entered in a criminal
L accordance with the applicable statute. proceeding unless the indictment or the

information provides notice that the
7' (3) Harmless Error. Error in the citation or its omission defendant has an interest in property that is

shall not be ground for dismissal of the indictment or subject to forfeiture in accordance with the
information or for reversal of a conviction if the error or applicable statute.
omission did not mislead the defendant to the defendant's

4 prejudice. (3) Citation Error. Unless the defendant was
misled and thereby prejudiced, neither an
error in a citation nor a citation's omission is
a ground to dismiss the indictment or
information or to reverse a conviction.

(d) Surplusage. The court on motion of the defendant (d) Surplusage. Upon the defendant's motion, the
sm may strike surplusage from the indictment or information. court may strike surplusage from the indictment
I or information.

(e) Amendment of Information. The court may permit (e) Amending an Information. Unless an additional
an information to be amended at any time before verdict or or different offense is charged or a substantial
finding if no additional or different offense is charged and right of the defendant is prejudiced, the court may
if substantial rights of the defendant are not prejudiced. permit an information to be amended at any time

C ________________________________________________ before the verdict or finding.

(f) Bill of Particulars. The court may direct the filing of a (I) Bill of Particulars. The court may direct the
bill of particulars. A motion for a bill of particulars may be government to file a bill of particulars. The
made before arraignment or within ten days after defendant may move for a bill of particulars
arraignment or at such later time as the court may permit. A before or within 10 days after arraignment or at a
bill of particulars may be amended at any time subject to later time if the court permits. The government

V f such conditions as justice requires. may amend a bill of particulars subject to such
conditions as justice requires.
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COMMITTEE NOTE L
The language of Rule 'Thas been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic.

The Committee has deleted the references to "hard labor" in the rule. This punishment is not found in current
federal statutes. Ad

xThe Committee added an exception for criminal contempt to the requirement in Rule 7(a)(1) that a
prosecution for felony must be initiated by indictment. This is consistent with case law, e.g., United States v. It

Eichhorst, 544 V.2d 1383 (7th Cir. 1976), which has sustained the use of the special procedures for instituting
criminal conterhpt proceedings found in Rule 42. While indictment is not a required method of bringing felony
cminal contempt' charges, however, it is a permissible one. See United States v. Williams, 622 F.2d 830 (5th Cir.
1980). No chanrge in practice is intended.

The title of Rule 7(c)(3) has been amended. The Committee believed that potential confusion could arise with
the use of the term "harmnless error." Rule 52, which deals with the issues of harmless error and plain error, is
sufficient to addriess the topic. Potentially, the topic of harmless error could arise with regard to any of the other
rules and there, is insufficient need to highlight the term in Rule 7. Rule 7(c)(3), on the other hand, focuses
specifically on the effect ofan error in the citation of authority in the indictment. That material remains but without
any reference to harmless error.

J~~~~~~~~
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Rule 8. Joinder of Offenses and of Defendants Rule 8. Joinder of Offenses or Defendants

(a) Joinder of Offenses. Two or more offenses may be (a) Joinder of Offenses. The indictment or
charged in the same indictment or information in a separate information may charge a defendant in separate
count for each offense if the offenses charged, whether counts with 2 or more offenses if the offenses
felonies or misdemeanors or both, are of the same or similar charged - whether felonies or misdemeanors or
character or are based on the same act or transaction or on both - are of the same or similar character, or are
two or more acts or transactions connected together or based on the same act or transaction, or are
constituting parts of a common scheme or plan. connected with or constitute parts of a common

scheme or plan.

(b) Joinder of Defendants. The indictment or
(b) Joinder of Defendants. Two or more defendants may information may charge 2 or more defendants if

be charged in the same indictment or information if they are are ay chave partmore indtsame
alleged to have participated in the same act or transaction or t ar allgent h t in the same

. . . . ~~~~~~~~~~~~~~~act or transaction, or in the same series of acts or
in the same series of acts or transactions constituting an
offense or offenses. Such defendants may be charged inone transactions, constituting an offense or offenses.of~~~~~~~~ense ~ ~ ~ ~ ~ ~ ~ h deedat oene.Sc ena smay be charged in onoonmr
or more counts together or separately and all of the cou nts togeteen or more
defendants need not be charged in each count. counts together or separately. All defendants

need not be charged in each count.

COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 9. Warrant or Summons Upon Indictment or Rule 9. Arrest Warrant or Summons on an
Information Indictment or Information

(a) Issuance. Upon the request of the attorney for (a) Issuance. The court must issue a warrant - or at
government the court shall issue a warrant for each the government's request, a summons - for each
defendant named in an information supported by a showing defendant named in an indictment or named in an
of probable'cause under oath'as is required by Rule 4(a), or information ifone or more affidavits
in an indictment Upon the request of the attorney for the accompanying the information establish probable
government a summons instead of a warrant shall issue. If cause to believe that an offense has been'
no request is made, the court may issue either a warrant or committed and that the defendant committed it.
a summons in its discretion. More than one warrant or The court may issue more than one warrant or
summons may issue for the same defendantiThe clerk shall summons for the same defendant.-If a defendant
deliver the warrant or summons to te marshal or other fails to appear in response to a summons, the court
person authorized by law to execute or serve it. If a may, and upon request of an attorney for the
defendant fails to appear in responseito the summons, a government must, issue a warrant. The court must
warrant shall issue.!iWhen a defendat arrested with a issue the arrest warrant to an officer authorized to '
warrant or given a sunl ns appears initially before a execute it or the sunrions to a person' authorized
magistrate judge; the' magistrate judge shall proceed in to serve it."
accordance'with' the appli~cable subdivisions ofRule 5. _ _._ _ _ _i

(b) Form. il 3[ ii (b) Form.

(1) Warrant. The form of the warrant shall be as provided (1) Warrant. The warrant must conform to Rule
in Rule 4(c)(1) except that it shall be signed by the clerk, it 4(b)(1) except that it must be signed by the
shall describe the offense charged in the indictment or clerk and must describe the offense charged
information and it shall command that the defendant be in the indictment or information.
arrested and brought before the nearest available magistrate
judge. The amount of bail may be fixed by the court and (2) Summons. The summons must be in the
endorsed on the warrant. same form as a warrant except that it must

require the defendant to appear before the
(2) Summons. The summons shall be in the same form as court at a stated time and place.

the warrant except that it shall summon the defendant to l
appear before a magistrate judge at a stated time and place.

(c) Execution or Service; and Return. (c) Execution or Service; Return; Initial
Appearance. L

(1) Execution or Service. The warrant shall be executed
or the summons served as provided in Rule 4(d)( 1), (2) and (1) Execution or Service.
(3). A summons to a corporation shall be served by
delivering a copy to an officer or to a managing or general (A) The warrant must be executed or the
agent or to any other agent authorized by appointment or by summons served as provided in Rule
law to receive service of process and, if the agent is one 4(c)(1), (2), and (3).
authorized by statute to receive service and the statute so
requires, by also mailing a copy to the corporation's last (B) The officer executing the warrant must
known address within the district or at its principal place of proceed in accordance with Rule
-business elsewhere in the United States. The officer 5(a)(1).
executing the warrant shall bring the arrested person
without unnecessary delay before the nearest available
federal magistrate judge or, in the event that a federal
magistrate judge is not reasonably available, before a state
or local judicial officer authorized by 18 U.S.C. § 3041. V
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(2) Return. The officer executing a warrant shall make (2) Return. A warrant or summons must be
return thereof to the magistrate judge or other officer returned in accordance with Rule 4(c)(4).
before whom the defendant is brought. At the request of the
attorney for the government any unexecuted warrant shall (3) Initial Appearance. When an arrested or
be returned and cancelled. On or before the return day the summoned defendant first appears before the
person to whom a summons was- delivered for service shall court, the judge must proceed under Rule 5.
make return thereof. At the request of the attorney for the
government made at any time while the indictment or
information is pending, a warrant returned unexecuted and
not cancelled or a summons returned unserved or a
duplicate thereof may be delivered by the clerk to the
marshal or other authorized person for execution or service.

L 1(d) Remand to United States Magistrate for Trial of'
Minor Offenses] (Abrogated Apr. 28, 1982, eff. Aug. 1,
1982).

COMMITTEE NOTE

The language of Rule 9 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 9 has been changed to reflect its relationship to Rule 4 procedures for obtaining an arrest warrant or
summons. Thus, rather than simply repeating material that is already located in Rule 4, the Committee determined
that where appropriate, Rule 9 should simply direct the reader to the procedures specified in Rule 4.

Rule 9(a) has been amended to permit a judge discretion whether to issue an arrest warrant when a defendant
fails to respond to a summons on a complaint. Under the current language of the rule, if the defendant fails to
appear, the judge must issue a warrant. Under the amended version, if the defendant fails to appear and the
govemrnent requests that a warrant be issued, the judge must issue one. In the absence of such a request, the judge
has the discretion whether to do so. This change mirrors language in amended Rule 4(a).

A second amendment has been made in Rule 9(b)(1). The rule has been amended to delete language
permitting the court to set the amount of bail on the warrant. The Committee believes that this language is
inconsistent with the 1984 Bail Reform Act. See United States v. Thomas, 992 F. Supp. 782 (D.VI. 1998) (bail
amount endorsed on warrant that has not been determined in proceedings conducted under Bail Reform Act has no
bearing on decision by judge conducting Rule 40 hearing).

The language in current Rule 9(c)(1), concerning service of a summons on an organization, has been moved
to Rule 4.
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IV. ARRAIGNMENT, AND PREPARATION TITLE IV. ARRAIGNMENT AND
FOR TRIAL PREPARATION FOR TRIAL

Rule 10. Arraignment Rule 10. Arraignment

Arraignment shall be conducted in open court and An arraignment must be conducted in open court and C

shall consist of reading the indictment or information to the must consist of:
defendant or stating to the defendant the substance of the
charge and calling on the defendant to plead thereto. The (a) ensuring that the defendant has a copy of the V
defendant shall be given a copy of the indictment or indictment or information;
information before being called upon to plead.

(b) reading the indictment or information to the
defendant or stating to the defendant the substance
of the charge; and then

(c) asking the defendant to plead to the indictment or
information.

t
COMMITTEE NOTE Be'

The language of Rule 10 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that iricludes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 10 was one of those rules. Another version of _

Rule 10, which includes several significant changes, was published simultaneously in a separate pamphlet. That
version includes a proposed amendment that would permit a defendant to waive altogether an appearance at the
arraignment and another amendment that would permit use of video teleconferencing for arraignments.

4V

Page -40-



Rule 11. Pleas Rule 11. Pleas

(a) Alternatives. (a) Entering a Plea.

(1) In General. A defendant may plead guilty, not guilty, (1) In General. A defendant may plead not
or nolo contendere. If a defendant refuses to plead, or if a guilty, guilty, or (with the court's. consent)
defendant organization, as defined in 18 U.S.C. § 18, fails to nolo contendere.
appear, the court shall enter a plea of not guilty.

(2) Conditional Plea. With the consent of the
(2) Conditional Pleas. With the approval of the court and court and the government, a defendant may

the consent of the government, a defendant may enter a enter a conditional plea of guilty or nolo
conditional plea of guilty or nolo contendere, reserving in contendere, reserving in writing the right to
writing the right, on appeal from the judgment, to review of have an appellate court review an adverse
the adverse determination of any specified pretrial motion. determination of a specified pretrial motion.

m~ A defendant who prevails on appeal shall be allowed to A defendant who prevails on appeal may then
withdraw the plea. withdraw the plea.

i (b) Nolo Contendere. A defendant may plead nolo (3) Nolo Contendere Plea. Before accepting a
contendere only with the consent of the court. Such a plea plea of nolo contendere, the court must
shall be accepted by the court only after due consideration of consider the parties' views and the public
the views of the parties and the interest of the public in the interest in the effective administration of
effective administration of justice. justice.

(4) Failure to Enter a Plea. If a defendant
refuses to enter a plea or if a defendant
organization fails to appear, the court must
enter a plea of not guilty.

_L
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(c) Advice to Defendant. Before accepting a plea of guilty (b) Considering and Accepting a Guilty or Nolo
or nolo contendere, the court must address the defendant Contendere Plea.
personally in open court and inform the defendant of, and
determine that the defendant understands, the following: (1) Advising and Questioning the Defendant. l

(1) the nature of the charge to which the plea is offered, the Before the court accepts a plea of guilty or
mandatory minimum penalty provided by law, if any, and nolo contendere, the defendant-may be placed
the maximum possible penalty provided by law, including under oath,' and the court must address the
the effect of any special parole or supervised release term, defendant personally in open court. During
the fact that the court is required to consider any applicable this address, the court must inform the
sentencing guidelines'but may depart from those guidelines defendant of, and determine that the l'1

under some circumstahces, and, when applicable, that the defendant understands, the following:
court may also order the defendant to make restitution to
any yictim of the offense, and (A) the government's right, in a prosecutionsK 2
(2) if the defendant is not repreisented by an attorney, that for perjury or false statement, to use

the defendant4hs the right to be represented by an attorney against the defendant any statement that",
at every stageof the proceeding, and, if necessary, one will the defendant gives under oath;
be appointed to represent the defendant; and L
(3) that the defendant has the right to plead not guilty or to (B) the right to plead not guilty, or having

persist in that plea if it has already been made, the right to already so pleaded, to persist in. that
be tried by a jury and at that trialthe right to the assistance plea;
of counsel, the right to confront and cross-examine adversej i seson andf orecompelledsefwitnesses, right against self- (C) the right to a jury trial; .

,incrirnination-, and ' J
(4) that if a plea of guilty or nolo contendere is accepted by (D) the right to be represented by counsel

1l the co;u there will not be a further trial of any kind, so that ' and if necessary have the court
by pleading guilty or nolo contendere the defendant waives appoint counsel - at trial and at every "l
the right, to a trial; and other stage of the proceeding;
(5) if the court intends to question the defendant under

oath, on the record, and in the presence of counsel about the (E) the right at trial to confront and cross-
offense to which the defendant has pleaded, that the examine adverse witnesses, to be
defendant's answers may later be used against the defendant protected from compelled self-
in a prosecution for perjury or false statement; and incrimination, to testify and present

evidence, and to compel the attendance a

of witnesses;

(F) the defendant's waiver of these trial
rights if the court accepts a plea of
guilty or nolo contendere;

(G) the nature of each charge to which the
defendant is pleading; p
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L (6) the terms of any provision in a plea agreement waiving (H) any maximum possible penalty,the right to appeal or to collaterally attack the sentence. including imprisonment, fine, and term
F of supervised release;

L
(I) any mandatory minimum penalty;

(J) any applicable forfeiture;

(K) the court's authority to order restitution;

(L) the court's obligation to impose a
special assessment;

(M) the court's obligation to apply the
Sentencing Guidelines, and the court's
discretion to depart from those
guidelines under some circumstances;
and

(N) the terms of any plea-agreement
provision waiving the right to appeal or'
to collaterally attack the sentence.

, L-,_,_
(d) Insuring That the Plea is Voluntary. The court shall (2) Ensuring That a Plea Is Voluntary. Before
not accept a plea of guilty or nolo contendere without first, accepting a plea of guilty or nolo contendere,
by addressing the defendant personally in open court, the court must address the defendant
determining that the plea is voluntary and not the result of personally in open court and determine that
force or threats or of promises apart from a plea agreement. the plea is voluntary and did not result from

* The court shall also inquire as to whether the defendant's force, threats, or promises (other than
willingness to- plead guilty or nolo contendere results from promises in a plea agreement).
prior discussions between the attorney for the government

AL 11 and the defendant or the defendant's attorney. (3) Determining the Factual Basis for a Plea.
Before entering judgment on a guilty plea, the,

f court must determine that there is a factual
[basis for the plea.

! L

IL

L.
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(e) Plea Agreement Procedure. (c) Plea Agreement Procedure.

(1) In General. The attorney for the government and the (1) In General. An attorney for the government
attorney for the defendant - or the defendant when acting and the defendant's attorney, or the defendant
pro se - may agree that, upon the defendant's entering a when proceeding pro se, may discuss and
plea of guilty or nolo contendere to a charged offense, or to reach a plea agreement. The court must not
a lesser or related offense, the attorney for the government participate in these discussions. If the
will: defendant pleads guilty or nolo contendere to

(A) move to dismiss other charges;, or either a charged offense or a lesser or related
(B) recommend, or agree not to oppose the offense, the plea agreement may specify that l

defendant's request for a particular sentence or an attorney for the government will:
sentencing range, or that a particular provision of the
Sentencing Guidelines, or policy statement, or (A) not bring, or will move to dismiss, other i
sentencing factor is or is not applicable to the case. charges;
Any such recommendation or request is not binding
on the court; or, (B) recommend, or agree not to oppose the f

(C) agree that a specific sentence or sentencing defendant's request, that a particular Li
range is the appropriate disposition of the case, or that sentence or sentencing range is
a particular provision of the Sentencing Guidelines, or appropriate or that a particular
policy statement, or sentencing factor is or is not provision of the Sentencing Guidelines,I
applicable to the case. Such a plea agreement is or policy statement, or sentencing factor
binding on the court once it is accepted by the court. does or does not apply (such a

The-court shall not participate in any discussions ecommendation or request does not
between the parties concerning any such plea I bind the court); or
agreement. D r

(C) agree that a specific sentence or
sentencing range is the appropriate

h ~~~~~~disposition of the case, or that a
particular provision of the Sentencing
Guidelines, or policy statement, or

, ~~~~~sentencing factor does or does not apply .
(such a recommendation or request
binds the court once the court accepts
the plea agreement).

(2) Notice of Such Agreement. If a plea agreement has (2) Disclosing a Plea Agreement. The parties
been reached by the parties, the court shall, on the record must disclose the plea agreement in open
require the disclosure of the agreement in open court or, court when the plea is offered, unless the
upon a showing of good cause, in camera, at the time the court for good cause allows the parties to
plea is offered. If the agreement is of the type specified in disclose the plea agreement in camera.
subdivision (e)(1)(A) or (C), the court may accept or reject
the agreement, or may defer its decision as to the acceptance
or rejection until there has been an opportunity to consider
the presentence report. If the agreement is of the type
specified in subdivision (e)(l)(B), the court shall advise the
defendant that if the court does not accept the
recommendation or request the defendant nevertheless has
no right to withdraw the plea. L

P 4
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L (3) Acceptance of a Plea Agreement. If the court accepts (3) Judicial Consideration of a Plea Agreement.
the plea agreement, the court shall inform the defendant that
it will embody in the judgment and sentence the disposition (A) To the extent the plea agreement is of
provided for in the plea agreement. the type specified in Rule 1 l(c)(l)(A)

or (C), the court may accept the
agreement, reject it, or defer a decision
until the court has reviewed the

LI presentence report.

(B) To the extent the plea agreement is of
the type specified in Rule 1 l(c)(l)(B),
the court must advise the defendant that
the defendant has no right to withdraw
the plea if the court does not follow the
recommendation or request.

(4) Accepting a Plea Agreement. If the court
accepts the plea agreement, it must inform the
defendant that to the extent the plea
agreement is of the type specified in Rule
1 l(c)(l)(A) or (C), the agreed disposition will

C ________________ be included in the judgment.

L:
(4) Rejection of a Plea Agreement. If the court rejects the (5) Rejecting a Plea Agreement. If the court

plea agreement, the court shall, on the record, inform the rejects a plea agreement containing provisions
parties of this fact, advise the defendant personally in open of the type specified in Rule 1 (c)(1)(A) or
court or, on a showing of good cause, in camera, that the (C), the court must do the following on the
court is not bound by the plea agreement, afford the record and in open court (or, for good cause,
defendant the opportunity to then withdraw the plea, and in camera):

L radvise the defendant that if the defendant persists in a guilty
plea or plea of nolo contendere the disposition of the case (A) inform the parties that the court rejects
may be less favorable to the defendant than that the plea agreement;

X contemplated by the plea agreement.
(B) advise the defendant personally that thel

court is not required to follow the plea
agreement and give the defendant an
opportunity to withdraw the plea; and

(C) advise the defendant personally that if
the plea is not withdrawn, the court may
dispose of the case less favorably
toward the defendant than the plea

l ____________________________________________________ agreement contemplated.
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(5) Time of Plea Agreement Procedure. Except for good (d) Withdrawing a Guilty or Nolo Contendere Plea.
cause shown, notification to the court of the existence of a A defendant may withdraw a plea of guilty or nolo ,

plea agreement shall be given at the arraignment or at such contendere:
other, time, prior to trial, as may be fixed by the court.

(1) before the court accepts the plea, for any
reason or no reason; or

(2) after the court accepts the plea, but before it
imposes sentence if:

(A) the court rejects a plea agreement under'
Rule 1(c)(5); or

(B) the defendant can show a fair and just
reason for requesting the withdrawal.

(e) Finality of a Guilty or Nolo Contendere Plea.
After the court imposes sentence, the defendant
may not withdraw a plea of guilty or nolo
contendere, and the plea may be set aside only on
direct appeal or collateral attack.

(6) Inadmissibility of Pleas, Plea Discussions, and (f) Admissibility or Inadmissibility of a Plea, Plea
Related Statements. Except as otherwise provided in this Discussions, and Related Statements. The
paragraph, evidence of the following is not, in any civil or admissibility or inadmissibility of a plea, a plea
criminal proceeding, admissible against the defendant who discussion, and any related statement is governed
made the plea or was a participant in the plea discussions: by Federal Rule of Evidence 410.

(A) a plea of guilty which was later withdrawn; H
(B) a plea of nolo contendere;

(C) any statement made in the course of any
,proceedings under this rule regarding either of the

foregoing pleas; or

(D) any statement made in the course of plea
discussions with an attorney for the government which,
do not result in a plea of guilty or which result in a
plea of guilty later withdrawn.

However, such a statement is admissible (i) in any
proceeding wherein another statement made in the course of
the same plea or plea discussions has been introduced and
the statement ought in fairness be considered
contemporaneously with it, or (ii) in a criminal proceeding
for perjury or false statement if the statement was made by
the defendant under oath, on the record, and in the presence
of counsel. Rae
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(f) Determining Accuracy of Plea. Notwithstanding the
acceptance of a plea of guilty, the court should not enter a

r. judgment upon such plea without making such inquiry as
shall satisfy it that there is a factual basis for the plea.

(g) Record of Proceedings. A verbatim record of the (g) Recording the Proceedings. The proceedings
proceedings at which the defendant enters a plea shall be during which the defendant enters a plea must be

U made and, if there is a plea of guilty or nolo contendere, the recorded by a court reporter or by a suitable
record shall include, without limitation, the court's advice to recording device. If there is a guilty plea or a nolo

C the defendant, the inquiry into the voluntariness of the plea contendere plea, the record must include the
A. including any plea agreement, and the inquiry into the inquiries and advice to the defendant required

accuracy of a guilty plea. under Rule 1 1(b) and (c).

(h) Harmless Error. Any variance from the procedures (h) Harmless Error. A variance from the
required by this rule which does not affect substantial rights requirements of this rule is harmless error if it does

L shall be disregarded. not affect substantial rights.

COMMITTEE NOTE

The language of Rule 11 has been amended and reorganized as part of the general restyling of the Criminal
Rules to make them more easily understood and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only, except as noted below.

of Amended Rule 1 1 (b)( 1) requires the court to apprise the defendant of his or her rights before accepting a plea
of guilty or nolo contendere. The Committee determined to expand upon the incomplete listing in the current rule
of the elements of the "maximum possible penalty" and any "mandatory minimum" penalty to include advice as
to the maximum or minimum term of imprisonment, forfeiture, fine, and special assessment, in addition to the two

L types of maximum and minimum penalties presently enumerated: restitution and supervised release. The outmoded
reference to a term of "special parole" has been eliminated.

Amended Rule 1 l(b)(2), formerly Rule 1 (d), covers the issue of determining that the plea is voluntary, and
not the result of force, threats, or promises (other than those in a plea agreement). The reference to an inquiry in
current Rule 11 (d) whether the plea has resulted from plea discussions with the government has been deleted. That
reference, which was often a source of confusion to defendants who were clearly pleading guilty as part of a plea
agreement with the government, was considered unnecessary.

Rule I1 (c)(1)(A) includes a change, which recognizes a common type of plea agreement - that the
government will "not bring" other charges.

The Committee considered whether to address the practice in some courts of using judges to facilitate plea
agreements. The current rule states that "the court shall not participate in any discussions between the parties
concerning such plea agreement." Some courts apparently believe that that language acts as a limitation only upon
the judge taking the defendant's plea and thus permits other judges to serve as facilitators for reaching a plea
agreement between the government and the defendant. See, e.g., United States v. Torres, 999 F.2d 376, 378 (9th
Cir. 1993) (noting practice and concluding that presiding judge had not participated in a plea agreement that had
resulted from discussions-involving another judge). The Committee decided to leave the Rule as it is with the
understanding that doing so was in no way intended either to approve or disapprove the existing law interpreting
that provision.

X Amended Rules I l(c)(3) to (5) address the topics of consideration, acceptance, and rejection of a plea
agreement. The amendments are not intended to make any change in practice. The topics are discussed separately
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because in the past there has been some question about the possible interplay between the court's consideration of Us
the guilty plea in conjunction with a plea agreement and sentencing and the ability of the defendant to withdraw fk.

a plea. See United States v. Hyde, 520 U.S. 670 (1997) (holding that plea and plea agreement need not be accepted
or rejected as a single unit; "guilty pleas can be accepted while plea agreements are deferred, and the acceptance
of the two can be separated in time."). Similarly, the Committee decided to more clearly spell out in Rule 11 (d) u
and 11(e) the ability of the defendant to withdraw a plea. See United States v. Hyde, supra.

Amended Rule 11 (e) is a new provision, taken from current Rule 32(e), that addresses the finality of a guilty
or nolo contendere plea after the court imposes sentence. The provision makes it clear that it is not possible for a
defendant to withdraw a plea after sentence is imposed.

The reference to a "motion under 28 U.S.C. § 2255" has been changed to the broader term "collateral attack"
to recognize that in some instances a court may grant collateral relief under provisions other than § 2255. See
United States v. Jeffers, 234 F.3d 277 (5th Cir. 2000) (petition under § 2241 may be appropriate where remedy
under § 225,5 is ineffective or inadequate).

Currently, Rule 11 (e)(5) requires that unless good cause is shown, the parties are to give pretrial notice to
the court that a plea agreement exists. That provision has been deleted. First, the Committee believed that although
the provision was originally drafted to assist judges, under current practice few counsel would risk the
consequences in the ordinary case of not informing the court that an agreement exists. Secondly, the Committee I
was concerned that there might be rare cases where the parties might agree that informing the court of the existence
of an agreement might endanger a defendant or compromise an on-going investigation in a related case. In the end,
the Committee believed that, on balance, it would be preferable to remove the provision and reduce the risk of
pretrial disclosure. /

Finally, revised Rule 1 1(f), which addresses the issue of admissibility or inadmissibility of pleas and P
statements made during the plea inquiry, cross references Federal Rule of Evidence 410.

r' 4
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Rule 12. Pleadings and Motions Before Trial; Defenses Rule 12. Pleadings and Pretrial Motions
and Objections.

(a) Pleadings and Motions. Pleadings in criminal (a) Pleadings. The pleadings in a criminal

proceedings shall be the indictment and the information, and proceeding are the indictment, the information, and

the pleas of not guilty, guilty and nolo contendere. All other the pleas of not guilty, guilty, and nolo contendere.
pleas, and demurrers and motions to quash are abolished,
and defenses and objections raised before trial which
heretofore could have been raised by one or more of them

At; shall be raised only by motion to dismiss or to grant
,appropriate relief, as provided in these rules.

(b) Pretrial Motions. Any defense, objection, or request (b) Pretrial Motions.
which is capable of determination without the trial of the

C | general issue may be raised before trial by motion. Motions(1) In General. Rule 47 applies to a pretrial
may be written or oral at the discretion of the judge. The motion.
following must be, raised prior to trial:

(2) Motions That May Be Made Before Trial. A

(1) Defenses and objections based on defects in the party may raise by pretrial motion any
institution of the prosecution; or defense, objection, or request that the court

can determine without a trial of the general

(2) Defenses and objections based on defects in the issue.
L indictment or information (other than that it fails to show

jurisdiction in the court or to charge an offense which (3) Motions That Must Be Made Before Trial.

objections shall be noticed by the court at any time during The following must be raised before trial:
the pendency of the proceedings); or

(A) a motion alleging a defect in instituting

(3) Motions to suppress evidence; or the prosecution;

(4) Requests for discovery under Rule 16; or (B) a motion alleging a defect in the
indictment or information - but at any

(5) Requests for a severance of charges or defendants under time while the case is pending, the court

Rule 14. may hear a claim that the indictment or
information fails to invoke the court's

L jurisdiction or to state an offense;

(C) a motion to suppress evidence;

(D) a Rule 14 motion to sever charges or
defendants; and

(E) a Rule 16 motion for discovery.

LI
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(4) Notice of the Government's Intent to Use
Evidence.

(A) At the Government's Discretion. At
the arraignment or as soon afterward as
practicable, the government may notify
the defendant of its intent to use
specified evidence at trial in order to
afford the defendant an opportunity to
object before trial under Rule
12(b)(3)(C).

(B) At the Defendant's Request. At the a

arraignment or as soon afterward as
practicable, the defendant may, in order
to have n opportunity to move to C
suppress evidence under Rule
12(b)(G)(C), request notice of the
government's intent to use (in its
evidence-in-chief at trial) any evidence 'il0
that the defendant may be entitled to
discover under Rule 16.

(c) Motion Date. Unless otherwise provided by local rule, (c) Motion Deadline. The court may, at the
the court may, at the time of the arraignment or as soon arraignment or as soon afterward as practicable, set
thereafter as practicable, set a time for the making of pretrial a deadline for the parties to make pretrial motions r
motions or requests and, if required, a later date of hearing. and may also schedule a motion hearing.

(d) Notice by the Government of the Intention to Use

Evidence.

(1) At the Discretion of the Government. At the
arraignment or as soon thereafter as is practicable, the
government may give notice to the defendant of its intention
to use specified evidence at trial in order to afford the
defendant an opportunity to raise objections to such .
evidence prior to trial under subdivision (b)(3) of this rule.

l (2) At the Request of the Defendant. At the arraignment _

or as soon thereafter as is practicable the defendant may, in
order to afford an opportunity to move to suppress evidence
under subdivision (b)(3) of this rule, request notice of the
government's intention to use (in its evidence in chief at
trial) any evidence which the defendant may be entitled to
discover under Rule 16 subject to any relevant limitations
prescribed in Rule 16. ' '

Page -50-



(e) Ruling on Motion. A motion made before trial shall be (d) Ruling on a Motion. The court must decide every
determined before trial unless the court, for good cause, pretrial motion before trial unless it finds good
orders that it be deferred for determination at the trial of the cause to defer a ruling. The court must not defer
general issue or until after verdict, but no such determination ruling on a pretrial motion if the deferral will
shall be deferred if a party's right to appeal is adversely adversely affect a party's right to appeal. When
affected. Where factual issues are involved in determining a factual issues are involved in deciding a motion,
motion, the court shall state its essential findings on the the court must state its essential findings on the
record. record.

r (f) Effect of Failure To Raise Defenses or Objections. (e) Waiver of a Defense, Objection, or Request. A
Failure by a party to raise defenses or objections or to make party waives any Rulel2(b)(3) defense, objection,
requests which must be made prior to trial, at the time set by or request not raised by the deadline the court sets
the court pursuant to subdivision (c), or prior to any under Rule 12(c) or by any extension the court
extension thereof made by the court, shall constitute waiver provides. For good cause, the court may grant
thereof, but the court for cause shown may grant relief from relief from the waiver.

m~ the waiver.

(g) Records. A verbatim record shall be made of all (f) Recording the Proceedings. All proceedings at a
proceedings at the hearing, including such findings of fact motion hearing, including any findings of fact and
and conclusions of law as are made orally. conclusions of law made orally by the court, must

be recorded by a court reporter or a suitable
recording device.

(h) Effect of Determination. If the court grants a motion (g) Defendant's Continued Custody or Release
based on a defect in the institution of the prosecution or in Status. If the court grants a motion to dismiss
the indictment or information, it may also order that the based on a defect in instituting the prosecution, in
defendant be continued in custody or that bail be continued the indictment, or in the information, it may order
for a specified time pending the filing of a new indictment or the defendant to be released or detained under 18
information. Nothing in this rule shall be deemed to affect U.S.C. § 3142 -for a specified time until a new
the provisions of any Act of Congress relating to periods of indictment or information is filed. This rule does
limitations. not affect any federal statutory period of

limitations.

(i) Production of Statements at Suppression Hearing. (h) Producing Statements at a Suppression
Rule 26.2 applies at a hearing on a motion to suppress Hearing. Rule 26.2 applies at a suppression
evidence under subdivision (b)(3) of this rule. For purposes hearing under Rule 12(b)(3)(C). At a suppression
of this subdivision, a law enforcement officer is deemed a hearing, a law enforcement officer is considered a
government witness. government witness.

COMMITTEE NOTE

The language of Rule 12 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

The last sentence of current Rule 12(a), referring to the elimination of "all other pleas, and demurrers and
motions to quash" has been deleted as unnecessary.

Rule 12(b) is modified to more clearly indicate that Rule 47 governs any pretrial motions filed under Rule
12, including form and content. The new provision also more clearly delineates those motions that must be filed
pretrial and those that may be filed pretrial. No change in practice is intended.
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Rule 12(b)(4) is composed of what is currently Rule 12(d). The Committee believed that that provision,
which addresses the government's requirement to disclose discoverable information for the purpose of facilitating
timely defense objections and motions, was more appropriately associated with the pretrial motions specified in
Rule 12(b)(3).

V
Rule 12(c) includes a non-stylistic change. The reference to the "local rule" exception has been deleted to

make it clear that judges should be encouraged to set deadlines, for motions. The Committee believed that doing
so promotes more efficient case management, especially when there is a heavy docket of pending cases. Although ti,
the rule permits some discretion in settinga date for motion hearings, the Committee believed that doing so at an
early point in, the proceedings would also promote judicial economy., ,

Moving the language in current Rule 12(d) caused the relettering of the subdivisions following Rule 12(c).

Although amended Rule 12(e) is a revised version of current Rule 12(f), the Committee intends to make no
change in the current law, regarding waivers of motions or defenses.
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Rule 12.1. Notice of Alibi Rule 12.1. Notice of an Alibi Defense

(a) Notice by Defendant. Upon written demand of the (a) Government's Request for Notice and
C attorney for the government stating the time, date, and place Defendant's Response.

W' at which the alleged offense was committed, the defendant
shall serve within ten days, or at such different time as the (1) Government's Request. The attorney for the
court may direct, upon the attorney for the government a government may request in writing that the

L written notice of the defendant's intention to offer a defense defendant notify an attorney for the
of alibi. Such notice by the defendant shall state the specific government of any intended alibi defense.

C111 place or places at which the defendant claims to have been at The request must state the time, date, and
the time of the alleged offense and the names and addresses place of the alleged offense.
of the witnesses upon whom the defendant intends to rely to
establish such alibi. (2) Defendant's Response. Within 10 days after

L the request, or at some other time the court
sets, the defendant must serve written notice

C on an attorney for the government of any
L intended alibi defense. The defendant's

notice must state:

L (A) each specific place where the defendant
claims to have been at the time of theL alleged offense; and

Lo
(B) the name, address, and telephone

number of each alibi witness on whom
the defendant intends to rely.

(b) Disclosure of Information and Witness. Within ten (b) Disclosing Government Witnesses.r days thereafter, but in no event less than ten days before
L trial, unless the court otherwise directs, the attorney for the (1) Disclosure. If the defendant serves a Rule

government shall serve upon the defendant or the 12.1 (a)(2) notice, an attorney for the
f defendant's attorney a written notice stating the names and government must disclose in writing to the
u addresses of the witnesses upon whom the government defendant or the defendant's attorney:

intends to rely to establish the defendant's presence at the
f' scene of the alleged offense and any other witnesses to be (A) the name, address, and telephone
L relied upon to rebut testimony of any of the defendant's alibi number of each witness the government

witnesses. intends to rely on to establish the
defendant's presence at the scene of the

L alleged offense; and

(B) each government rebuttal witness to the
defendant's alibi defense.

(2) Time to Disclose. Unless the court directs
L . otherwise, an attorney for the government

must give its Rule 12.1(b)(1) disclosure
within 10 days after the defendant serves
notice of an intended alibi defense under Rule
12.1(a)(2), but no later than 10 days before
trial.
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(c) Continuing Duty to Disclose. If prior to or during trial, (c) Continuing Duty to Disclose. Both an attorney K
a party learns of an additional witness whose identity, if for the government and the defendant must

known, should have been included in the information promptly disclose in writing to the other party the

furnished under subdivision (a) or (b), the party shall name, address, and telephone number of each K
promptly notify the other party or the other party's attorney additional witness if.

of the existence and identity of such additional witness.
(1) the disclosing party learns of the witness

before or during trial; and

(2) the witness should have been disclosed under r
Rule 12.1 (a) or (b) if the disclosing party had
known of the witness earlier.

(d) Failure to Comply. Upon failure of either party to (d) Exceptions. For good cause, the court may grant

comply with the requirements of this rule, the court may an exception to any requirement of Rule 12.1(a)-

exclude the testimony of any undisclosed witness offered by (c).
such party as to the defendant's absence from or presence, at, 1J

the scene of the alleged offense. This rule shall not limit the
right of the defendant to testify.

(e) Exceptions. For good cause shown, the court may grant (e) Failure to Comply. If a party fails to comply with l

an exception to any of the requirements of subdivisions (a: this rule, the court may exclude the testimony of

through (d) of this rule. any undisclosed witness regarding the defendant's 2
alibi. This rule does not limit the defendant's right
to testify.

(f) Inadmissibility of Withdrawn Alibi. Evidence of an (f) Inadmissibility of Withdrawn Intent. Evidence

intention to rely upon an alibi defense, later withdrawn, or of of an intent to rely on an alibi defense, later

statements made in connections with such intention, is no withdrawn, or of a statement made in connection

in any civil or criminal proceeding, admissible against the with that intent, is not, in any civil or criminal

person who gave notice of the intention. proceeding, admissible against the person who
gave notice of the intent. Km

COMMITTEE NOTE

The language of Rule 12.1 has been amended as part of the general restyling of the Criminal Rules to make

them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only, except as noted below:

Current Rulesl 2. 1(d) and 12. 1(e) have been switched in the amended rule to improve the organization of the

rule.

Finally, the amended rule includes a new requirement that in providing the names and addresses of alibi and

any rebuttal witnesses, the parties must also provide the phone numbers of those witnesses. See Rule 12.1 (a)(2),

Rule 12.1(b)(1), and Rule 12.1(c). i The Committee",believed that requiring such information would facilitate

locating and interviewing those witnesses.

LI
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Rule 12.2. Notice of Insanity Defense or Expert Rule 12.2. Notice of an Insanity Defense; Mental
Testimony of Defendant's Mental Condition Examination

(a) Defense of Insanity. If a defendant intends to rely upon (a) Notice of an Insanity Defense. A defendant who
the defense of insanity at the time of the alleged offense, the intends to assert a defense of insanity at the time ofr defendant shall, within the time provided for the filing of the alleged offense must so notify an attorney- for

L pretrial motions or at such later time as the court may direct, the government in writing within the time provided
notify the attorney for the government in writing of such for filing a pretrial motion, or at any later time the
intention and file a copy-of such notice with the clerk. If court sets. A defendant who fails to do so cannot
there is a failure to comply with the requirements of this rely on an insanity defense. The court may, for
subdivision, insanity may not be raised as a defense. The good cause, allow the defendant to file the notice

C court may for cause shown allow late filing of the notice or late, grant additional trial-preparation time, or
LI grant additional time to the, parties to prepare for trial or make other appropriate orders.

make such other order as may be appropriate.

(b) Expert Testimony of Defendant's Mental Condition. (b) Notice of Expert Evidence of a Mental
If a defendant intends to introduce expert testimony relating Condition. If a defendant intends to introduce
to a mental disease or defect or any other mental condition of expert evidence relating to a mental disease or
the defendant bearing upon the issue of guilt, the defendant defect or any other mental condition of the
shall, within the time provided for the filing of pretrial defendant bearing on the issue of guilt, the
motions or at such later time as the court may direct, notify defendant must - within the time provided for
the attorney for the government in writing of such intention filing a pretrial motion or at any later time the

L and file a copy of such notice with the clerk. The court may court sets - notify an attorney for the government
for cause shown allow late filing of the notice or grant in writing of this intention and file a copy of the

7 additional timhe to the parties to prepare for trial or make notice with the clerk. The court may, for good
L such other order as may be appropriate. cause, allow the defendant to file the notice late,

grant the parties additional trial-preparation time,
or make other appropriate orders.

(c) Mental Examination of Defendant. In an appropriate (c) Mental Examination.
case the court may, upon motion of the attorney for the
government, order the defendant to submit to an examination (1) Authority to Order an Examination;
pursuant to 18 U.S.C. 4241 or 4242. No statement made by Procedures. In an appropriate case the court
the defendant in the course of any examination provided for may, upon motion of an attorney for the
by this rule, whether the examination be with or without the government, order the defendant to submit to
consent -of the defendant, no testimony by the expert based an examination in accordance with 18 U.S.C.
upon such statement, and no other fruits of the statement § 4241 or § 4242.
shall be admitted in evidence against the defendant in any
criminal proceeding except on an issue respecting mental (2) Inadmissibility of a Defendant's Statements.
condition on which the defendant has introduced testimony. No statement made by a defendant in the

course of any examination conducted under
this rule (whether conducted with or without
the defendant's consent), no testimony by the

F expert based on the statement, and no other
fruits of the statement may be admitted into
evidence against the defendant in any
criminal proceeding except on an issue

lLregarding mental condition on which the
defendant has introduced evidence.
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(d) Failure to Comply. If there is a failure to give notice (d) Failure to Comply. If the defendant fails to give
when required by subdivision (b) of this rule or to submit to notice under Rule 12.2(b) or does not submit to an
an examination when ordered under subdivision (c) of this examination when ordered under Rule 12.2(c), the
rule, the court may exclude the testimony of any expert court, may exclude any expert evidence from the V
witness offered by the defendant on the issue of the defendant on the issue of the defendant's mental
defendant's guilt. disease, mental defect, or any other mental

condition bearing on the defendant's guilt. C

(e) Inadmissibility of Withdrawn Intention. Evidence of (e) Inadmissibility of Withdrawn Intention.
an intention as to which notice was given under subdivision Evidence of an intention ase to which notice was
(a) or (b), later withdrawn, is not, in any civil or criminal given under Rule 12.2(a) orp(b), later withdrawn, is,,
proceeding, admissible against the person who gave notice not, in any civil or criminal proceeding, admissible
of the intention., against the person who gave notice of the

intention.

COMMITTEE NOTE

The language of Rule 12.2 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes i

are intended to be stylistic only.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication was to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 12.2 was one of those rules. Although this
version of Rule 12.2 contains only "style" changes, another version, of the rule is included in the "substantive"
package. That version of Rule 12.2 includes five significant amendments.

- W ~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~Ii
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Rule 12.3. Notice of Defense Based upon Public Rule 12.3. Notice of a Public-Authority Defense
g- Authority

L ,(a) Notice by Defendant; Government Response; (a) Notice of the Defense and Disclosure of

Disclosure of Witnesses. Witnesses.

(1) Defendant's Notice and Government's (1) Notice in General. If a defendant intends to
Response. A defendant intending to claim a defense assert a defense of actual or believed exercise
'of actual or believed exercise of public authority on of public authority on behalf of a law
behalf of a law enforcement or Federal intelligence enforcement agency or federal intelligence
agency at the time of the alleged offense shall, within agency at the time of the alleged offense, the
the time provided for the filing of pretrial motions or defendant must so notify an attorney for the

at such later time as the court may direct, serve upon government in writing and must file a copy of
the attorney for the Government a written notice of the notice with the clerk within the time
such intention and file a copy of such notice with the provided for filing a pretrial motion, or at any

L clerk. Such notice shall, identify the law enforcement later time the court sets. The notice filed with
or Federal intelligence agency and any member of the clerk must be under seal if the notice
such agencyi on behalf of which and the period of time identifies a federal intelligence agency as the

L $ in which the defendant claims the actual or believed source of public authority.
exercise of public authority occurred. If the notice
identifies a Federal intelligence agency, the copy filed (2) Contents of Notice. The notice must contain
with the clerk shall be under seal. Within ten days the following information:

L j~afterxreceiving the, defendant's notice, but in no event
less than twenty days before the trial, the attorney for (A) the law enforcement agency or federalr F the Government shall serve upon the defendant or the intelligence agency involved;
defendant's attorney a written response which shall
admit or deny that the defendant exercised the public (B) the agency member on whose behalf the
authority identified in the defendant's notice. defendant claims to have acted; and

(C) the time during which the defendant
claims to have acted with public
authority.

(3) Response to the Notice. An attorney for the
L government must serve a written response on

the defendant or the defendant's attorney
within 1 days after receiving the defendant's

L notice, but no later than 20 days before trial.
The response must admit or deny that the
defendant exercised the public authority
identified in the defendant's notice.

L ,7
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(2) Disclosure of Witnesses. At the time that the (4) Disclosing Witnesses.
Government serves its response to the notice or .,n
thereafter, but in no event less than twenty days (A) Government's Request. An attorney for
before trial, the attorney for the Government may the government may request in writing
serve upon the defendant or the defendant's attorney a that the defendant disclose the name, l
written demand for the names and addresses of the address, and telephone number of each
witnesses, if any, upon whom the defendant intends to witness the defendant intends to rely on
rely in establishing the defense identified in the to establish a public-authority defense.
notice. Within seven days after receiving the The attorney for the government may
Government's demand, the defendant shall serve upon serve the request when the government
the attorney for the Government a written statement of serves its response to the defendant's
the names and addresses of any such witnesses. notice under Rule, 12.3(a)(3), or later,
Within seven days after receiving the defendant's but must serve the request no later than C

written statem ent, the attorney for thelGovernment 20 days before trial.

shall serve jponathe defendant or' the'defendant's
attorney a written statement of the names and (B) Defendant's Response. Within 7 days
addresses of the with esses, if asny, upon whom the after receiving the government's ,
Governmeint intends to rely in oposing the defense request, the defendant must serve on an
identified in the notice. i attorney for the government a written

statement of the name, address, and Lt
telephone number of each witness.

(C) Government's Reply. Within 7 days t
after receiving the defendant's
statement, an attorney for the
government must serve on the
defendant or the defendant's attorney a
written statement of the name, address,
and telephone number of each witness Li
the government intends to rely on to L)
oppose the defendant's public-authority
defense.

(3) Additional Time. If good cause is shown, the (5) Additional Time. The court may, for good
court may allow a party additional time to comply - cause, allow a party additional time to comply
with any obligation imposed by this rule. with this rule.

(b) Continuing Duty to Disclose. If, prior to or during (b) Continuing Duty to Disclose. Both an attorney
trial, a party learns of any additional witness whose identity, for the government and the defendant must
if known, should have been included in the written statement promptly disclose in writing to the other party the
furnished under subdivision (a)(2) of this rule, that party name, address, and telephone number of any
shall promptly notify in writing the other party or the other additional witness if:
party's attorney of the name and address of any such
witness. (1) the disclosing party learns of the witness

before or during trial; and

(2) the witness should have been disclosed under
Rule 12.3(a)(4) if the disclosing party had
known of the witness earlier. V
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(c) Failure to Comply. If a party fails to comply with the (c) Failure to Comply. If a party fails to comply with
requirements of this rule, the court may exclude the this rule, the court may exclude the testimony of
testimony of any undisclosed witness offered in support of or any undisclosed witness regarding the public-

L in opposition to the defense, or enter such other order as it authority defense. This rule does not limit the
deems just under the circumstances. This rule shall not limit defendant's right to testify.
the right of the defendant to testify.

(d) Protective Procedures Unaffected. This rule shall be (d) Protective Procedures Unaffected. This rule
in addition to and shall not supersede the authority of the does not limit the court's authority to issue
court to issue appropriate protective orders, or the authority appropriate protective orders or to order that any

L. of the court to order that any pleading be filed under seal. filings be under seal.

(e) Inadmissibility of Withdrawn Defense Based upon (e) Inadmissibility of Withdrawn Intention.
Public Authority. Evidence of an intention as to which Evidence of an intention as to which notice was
notice was, given under subdivision (a), later withdrawn, is given under Rule 12.3(a), later withdrawn, is not,

C not, in any civil or criminal proceeding, admissible against in any civil or criminal proceeding, admissible
the person who gave notice of the intention. against 'the person who gave notice of the

intention.

L
COMMITTEE NOTE

The language of Rule 12.3 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

L The Committee considered the issue whether (as currently provided in Rule 12.3) a defendant could invoke
the defense of public authority on either an actual or believed exercise of public authority. The Committee
ultimately decided that any attempt to provide the defendant with a "right" to assert the defense was not a matter
within the purview of the Committee under the Rules Enabling Act. The Committee decided to retain the current
language, which recognizes, as a nonsubstantive matter, that if the defendant intends to raise the defense, notice
must be given. Thus,'the Committee decided not to make any changes in the current rule regarding the availability

L of the defense.

Substantive changeshavebeen made inRule 12.3(a)(4) and 12.3(b). As in Rule 12.1, the Committee decided
L to include in the restyled rule the requirement that the parties provide the telephone numbers of any witnesses

disclosed under the rule.

P
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Rule 13. Trial Together of Indictments or Informations Rule 13. Joint Trial of Separate Cases

The court may order two or more indictments or The court may order that separate cases be tried
informations or both to be tried together if the offenses, and together as though brought in a single indictment or
the defendants if there is more than one, could have been information if all offenses and all defendants could have
joined in a single indictment or information. The procedure been joined in a single indictment or information.
shall be the same as if the prosecution were under such
single indictment or information.

[ " 1 _ _ __ _ __ _

U

COMMITTEE NOTE 2
Li

The language of Rule 13 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood andto make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only.

tj

L

U

LJ
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L
Rule 14. Relief from Prejudicial Joinder Rule 14. Relief from Prejudicial Joinder

If it appears that a defendant or the government is (a) Relief. If the joinder of offenses or defendants in
prejudiced by a joinder of offenses or of defendants in an an indictment, an information, or a consolidation for
indictment or information or by such joinder for trial trial appears to prejudice a defendant or the
together, the court may order an election or separate trials of government, the court may order separate trials of

L counts, grant a severance of defendants or provide whatever counts, sever the defendants' trials, or provide any
other relief justice requires. In ruling on a motion by a other relief that justice requires.

F' defendant for severance the court may order the attorney for
L the government to deliver to the court for inspection in (b) Defendant's Statements. Before ruling on a

camera any statements or confessions made by the defendant's motion to sever, the court may order an
defendants which the government intends to introduce in attorney for the government to deliver to the court
evidence at the trial. for in camera inspection any defendant's statement

that the government intends to use as evidence.

L
COMMITTEE NOTE

The language of Rule 14 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

L
The reference to a defendant's "confession" in the last sentence of the current rule has been deleted. The

Committee believed that the reference to the "defendant's statements" in the amended rule would fairly embrace
L any confessions or admissions by a defendant.

L
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Rule 15. Depositions Rule 15. Depositions

(a) When Taken. Whenever due to exceptional (a) When Taken. C

circumstances of the case it is in the interest ofjustice that A
the testimony of a prospective witness of a party be taken (1) In General. A party may move that a
and preserved for use at trial, the court may upon motion of prospective witness be deposed in order to
such party and notice to the parties order that testimony of preserve testimony for trial. The court may LJ
such witness be taken by deposition and that any designated grant the motion because of exceptional
book, paper, document, record, recording, or other material circumstances and in the interest ofjustice. If C
not privileged, be produced at the same time.and place. If a the court orders the deposition to be taken, it
witness is detained pursuantfto section 3144 of title 18, may also require the deponent to produce at
United States Code, the court onwritten motion of the -the deposition any designated material that is',
witness and upon notice to the parties maytdirect that the not privileged, including any book, paper, -I

witness' deposition be takeni After the deposition has been document, record, recording, or data.
subscribed the court may discharge the witness. '

(2) Detained Material Witness. A witness who is
detained under 18 U.S.C. § 3144 may request
to be deposed by filing a written motion and r
giving notice to the parties. The court may
then order that the deposition be taken and may
discharge the witness after the witness has
signed under oath the deposition transcript.

(b) Notice of Taking. The party at whose instance a (b) Notice.
deposition is to be taken shall give to every party reasonable i
written notice of the time and place for taking the deposition. (1) In General. A party seeking to take a
The notice shall state the name and address of each person to deposition must give every other party
be examined. On motion of a party upon whom the notice is reasonable written notice of the deposition's
served, the court for cause shown may extend or shorten the date and location. The notice must state the
time or change the place for taking the deposition. name and address of each deponent. If

requested by a party receiving the notice, the ILJ
court may, for good cause, change the
deposition's date or location.

(2) To the Custodial Officer. A party seeking to
take the deposition must also notify the officer
who has custody of the defendant of the
scheduled date and location.

L)

Li
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The officer having custody of a defendant shall be notified (c) Defendant's Presence.
of the time and place set for the examination and shall,

r unless the defendant waives in writing the right to be (1) Defendant in Custody. The officer who has
present, produce the defendant at the examination and keep custody of the defendant must produce the
the defendant in the presence of the witness during the defendant at the deposition and keep the

7 examination, unless, after being warned by the court that defendant in the witness's presence during the
disruptive conduct will cause the defendant's removal from examination, unless the defendant:

U the place of the taking of the deposition, the defendant
persists in conduct which is such as to justify exclusion from (A) waives in writing the right to be present;
that place. A defendant not in custody shall have the right to or
be present at the examination upon request subject to such
terms as may be fixed by the court, but a failure, absent good (B) persists in disruptive conduct justifying
cause shown, to appear after notice and tender of expenses in exclusion after being warned by the

L accordance with subdivision (c) of this rule shall constitute a court that disruptive conduct will result
waiver of that right and of any objection to the taking and in the defendant's exclusion.
use of the deposition based upon that right.

(2) Defendant Not in Custody. A defendant who
is not in custody has the right upon request to
be present at the deposition, subject to any

L conditions imposed by the court. If the
government tenders the defendant's expenses
as provided in Rule 15(d) but the defendant
still fails to appear, the defendant - absent
good cause - waives both the right to appear
and any objection to the taking and use of the

L deposition based on that right.

(c) Payment of Expenses. Whenever a deposition is taken (d) Expenses. If the deposition was requested by the
at the instance of the government, or whenever a deposition government, the court may - or if the defendant is
is taken at the instance of a defendant who is unable to bear unable to bear the deposition expenses, the court
the expenses of the taking of the deposition, the court may must - order the government to pay:
direct that the expense of travel and subsistence of the
defendant and the defendant's attorney for attendance at the (1) any reasonable travel and subsistence expenses
examination and the cost of the transcript of the deposition of the defendant and the defendant's attorney

L shall be paid by the government. to attend the deposition, and
l__________________________ (2) the costs of the deposition transcript.

raP
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(d) How Taken. Subject to such additional conditions as (e) Manner of Taking. Unless these rules or a court
the court shall provide, a deposition shall be taken and filed order provides otherwise, a deposition must be
in the manner provided in civil actions except as otherwise taken and filed in the same manner as a deposition
provided in these rules, provided that (1) in no event shall a in a civil action, except that:
deposition be taken of a party defendant without that
defendant's consent, and (2) the scope and manner of (1) A defendant may not be deposed without that
examination and cross-examination shall be such as would defendant's consent. L
be allowed in the trial itself. The government shall make
available to the defendant orthe defendant's counsel for (2) The scope and manner of the deposition
examination and use at the taking of the deposition any examination and cross-examination must be 2
statement of the witness being deposed which is in the the same as would be allowed during trial.
possession of the government and to which the defendant
would be entitledqat the trial. (3) The government must provide to the defendant

or the defendant's attorney, for use at the L
deposition, any statement of the deponent in
the government's possession to which the C

defendant would be entitled at trial. L
(e) Use. At the trial or upon any hearing, a part or all of a (f) Use as Evidence. A party may use all or part of a

deposition, so far as otherwise admissible under the rules of deposition as provided by the Federal Rules of L)
evidence, may be used as substantive evidence if the witness Evidence.
is unavailable, as unavailability is defined in Rule 804(a) of
the Federal Rules of Evidence, or the witness gives
testimony at the trial or hearing inconsistent with that
witness' deposition. Any deposition may also be used by any
party for the purpose of contradicting or impeaching the
testimony of the deponent as a witness. If only a part of a
deposition is offered in evidence by a party, an adverse party
may require the offering of all of it which is relevant to the
part offered and any party may offer other parts. Li

(f) Objections to Deposition Testimony. Objections to (g) Objections. A party objecting to deposition
deposition testimony or evidence or parts thereof and th( testimony or evidence must state the grounds for the
grounds for the objection shall be stated at the time of the objection during the deposition. Li
taking of the deposition. __

(g) Deposition by Agreement Not Precluded. Nothing in (h) Depositions by Agreement Permitted. The parties
this rule shall preclude the taking of a deposition, orally or may by agreement take and use a deposition with
upon written questions, or the use of a deposition, by the court's consent.
agreement of the parties with the consent of the court.

COMMITTEE NOTE 2
The language of Rule 15 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

In Rule 15(a), the list of materials to be produced has been amended to include the expansive term "data" to
reflect the fact that in an increasingly technological culture, the information may exist in a format not already
covered by the more conventional list, such as a book or document.
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E The last portion of current Rule 15(b), dealing with the defendant's presence at a deposition, has been moved
to amended Rule 15(c).

Revised Rule 15(d) addresses the payment of expenses incurred by the defendant and the defendant's attorney.
Under the current rule, if the government requests the deposition, or if the defendant requests the deposition and
is unable to pay for it, the court may direct the government to pay for travel and subsistence expenses for both ther: defendant and the defendant's attorney. In either case, the current rule requires the government to pay for the

L transcript. Under the amended rule, if the government requested the deposition, the court must require the
government to pay reasonable subsistence and travel expenses and the cost of the deposition transcript. If the
defendant is unable to pay the deposition expenses, the court must order the government to pay reasonable

LI subsistence and travel expenses and the deposition transcript costs - regardless of who requested the deposition.
Although the current rule places no apparent limits on the amount of funds that should be reimbursed, the
Committee believed that insertion of the word "reasonable" was consistent with current practice.

Rule 15(f) is intended to more clearly reflect that the admissibility of any deposition taken under the rule is
governed not by the rule itself, but instead by the Federal Rules of Evidence.

V~P

L

r
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Rule 16. Discovery and Inspection Rule 16. Discovery and Inspection

(a) Governmental Disclosure of Evidence. (a) Government's Disclosure.
(1) Information Subject to Disclosure.

(A) Statement of Defendant. Upon request of a (1) Information Subject to Disclosure.
defendant the government must disclose to the
defendant and make available for inspection, copying, (A) Defendant's Oral Statement. Upon a
or photographing: anyrtelevgnt written or recorded defendant's request, the government
statements maderby the defendant; or copies thereof, must disclose to the defendant the
within thei possession, custody, or control of the substance of any relevant oral statement
government, the existeice-odf which is known, or by the made by the defendant, before or after
exercise of due diligence may become known, to the arrest, in response to interrogation by a t-,
attorney for the government; that portion of any written person the defendant knew was a
record containing the substance of any relevant oral government agent if the government
statement made by the defendant whether before or intends to use the statement at trial. rn
after arrest in response to interrogation by any person
then known to the defendant to be a government agent; (B) Defendant's Written or Recorded
and recorded testimony of the defendant before a grand Statement. Upon a defendant's request,
jury which relates to the offense charged. The the government must disclose to the
government must also disclose to the defendant the defendant, and make available for
substance of any other relevant oral statement made by inspection, copying, or photographing,
the defendant whether before or after arrest in response all of the following:
to interrogation by any person then known by the
defendant to be a government agent if the government (i) any relevant written or recorded
intends to use that statement at trial. Upon request of a statement by the defendant if:
defendant which is an organization such as a
corporation, partnership, association, or labor union, (a) the statement is within the
the government must disclose to the defendant any of - government's possession, l
the foregoing statements made by a person who the custody, or control; and
government contends (1) was, at the time of making r
the statement, so situated as a director, officer, (b) the attorney for the
employee or agent as to have been able legally to bind government knows - or
the defendant in respect to the subject of the statement, through due diligence could C

or (2) was, at the time of the offense, personally know - that the statement
involved in the alleged conduct constituting the offense exists;
and so situated as a director, officer, employee, or
agent as to have been able legally to bind the defendant (ii) the portion of any written record LJ
in respect to that alleged conduct in which the person containing the substance of any
was involved. relevant oral statement made before

or after arrest if the defendant made
the statement in response to
interrogation by a person the p
defendant knew was a government
agent; and

(iii) the defendant's recorded testimony
before a grand jury relating to the
charged offense.

Page -66-



(C) Organizational Defendant. Upon a
defendant's request, if the defendant is
an organization, the government must

. disclose to the defendant any statement
,described in Rule 16(a)(1)(A) and (B) if
the government contends that the person

l - making the statement:

(i) was legally able to bind the
defendant regarding the subject of

L the statement because of that
person's position as the defendant's

r director, officer, employee, or
L agent; or

(ii) was personally involved in the
L alleged conduct constituting the

offense and was legally able to bind
the defendant regarding that
conduct because of that person's
position as the defendant's director,
officer, employee, or agent.

(B) Defendant's Prior Record. Upon request of the (D) Defendant's Prior Record. Upon a
defendant, the government shall furnish to the defendant's request, the government
defendant such copy of the defendant's prior criminal must furnish the defendant with a copy,

l*., record, if any, as is within the possession, custody, or of the defendant's prior criminal record
control of the government, the existence of which is that is within the government's
known, or by the exercise of due diligence may possession, custody, or control if the
become known, to the attorney for the government. attorneyfor the government knows - or

through due diligence could know -L that the record exists.

(C) Documents and Tangible Objects. Upon request (E) Documents' and Objects. Upon a
of the defendant the government shall permit the defendant's request, the government
defendant to inspect and copy or photograph books, must permit the defendant to inspect and
papers, documents, photographs, tangible objects, to copy or photograph books, papers,
buildings or places,. or copies or portions thereof, documents, data, photographs, tangible
which are within-the possession, custody or control of objects, buildings or places, or copies or
the government, and which are material to the portions of any of these items, if the item
preparation of the defendant's defense or are intended is within the government's possession,
for use by the government as evidence in chief at the custody, or control and:

L trial, or were obtained from or belong to the defendant.
(i) the item is material to preparing the

defense;

(ii) the government intends to use the
item in its case-in-chief at trial; or

(iii) the item was obtained from or
C__________________________ _ . .belongs to the defendant.
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(D) Reports of Examinations and Tests. Upon (F) Reports of Examinations and Tests.

request of a defendant the government shall permit the Upon a defendant's request, the
defendant to inspect and copy or photograph any government must permit a defendant to
results or reports of physical or mental examinations, inspect and to copy or photograph the

and of scientific tests or experiments, or copies thereof, results or reports of any physical or
which are within the possession, custody, or control of mental examination and of any scientific
the government, the existence of which is known, or by test or experiment if:.
the exercise of due diligence mnay become known, to'o
the attorney for the government, and which are (i) the item is within the governments
material to the preparation of the defense or are possession, custody, or control;
intended foriuseby4 the government as evidence in p orn

chief at the trial. (ii) the attorney for the government
knows - or through due diligence

could know - that the item exists;
and

(iii) the item is material to preparing the
defense or the government intends
to use the item in its case-in-chief fTh
at trial.

(E) Expert Witnesses. At the defendant's request, (G) Expert Testimony. Upon a defendant's'
the government shall disclose to the defendant a request, the government must give the i
written summary of testimony that the government defendant a written summary of any

intends to use under Rules 702, 703, or 705 of the testimony the government intends to use
Federal Rules of Evidence during its case in chief at in its case-in-chief at trial under Federal F7
trial. If the government requests discovery under Rules of Evidence 702, 703, or 705.
subdivision (b)(1)(C)(ii) of this rule and the defendant summary must describe the witness's
complies, the government shall, at the defendant's opinions, the bases and reasons for tho `en
request, disclose to the defendant a written summary of opinions, and the witness's
testimony the government intends to use under Rules qualifications.
702, 703, or 705 as evidence at trial on the issue o the
defendant's mental condition. The summary provided Li
under this subdivision shall describe the witnessesF
opinions, the bases and the reasons for those opinihpns,
and the witnesses' qualifications. U

(2) Information Not Subject to Disclosure. Except as (2) Information Not Subject to Disclosure. U
provided in paragraphs (A), (B), (D), and (E) of subdivision Except as Rule 16(a)(1) provides otherwise,

(a)(1), this rule does not authorize the discovery or this rule does not authorize the discovery or

inspection of 'reports, memoranda, or other internal inspection of reports, memoranda, or other

government documents made by the attorney for the internal government documents made by an

government or any other government agent investigating or attorney for the government or other
prosecuting the case. Nor does the rule authorize the government agent in connection with L
discovery or inspection of statements made by government investigating or prosecuting the case. Nor doe s

witnesses or prospective government witnesses except as this rule authorize the discovery or inspection

provided in 18 U.S.C. § 3500. of statements made by prospective governmentC
witnesses except as provided in 18 U.S.C. fIJ

§ 3500.
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i (3) Grand Jury Transcripts. Except as provided in Rules (3) Grand Jury Transcripts. This rule does not
6, 12(i) and 26.2, and subdivision (a)(1)(A) of this rule, these apply to the discovery or inspection of a grand
rules do not relate to discovery or inspection of recorded jury's recorded proceedings, except as
proceedings of a grand jury. provided in Rules 6, 12(h), 16(a)(1), and 26.2.

1(4) Failure to Call Witness.] (Deleted Dec. 12, 1975)

(b) The Defendant's Disclosure of Evidence. (b) Defendant's Disclosure.
(1) Information Subject to Disclosure.

(A) Documents and Tangible Objects. If the defendant (1) Information Subject to Disclosure.
requests disclosure under subdivision (a)(1)(C) or (D) of this
rule, upon compliance with such request by the government, (A) Documents and Objects. If a defendant
the defendant, on request of the government, shall permit the requests disclosure under Rule
government to inspect and copy or photograph books, 1 6(a)(1)(E) and the government
papers, documents, photographs, tangible objects, or copies complies, then the defendant must permit
or portions thereof, which are within the possession, the government, upon request, to inspect
custody, or control of the defendant and which the defendant and to copy or photograph books, papers,
intends to introduce as evidence in chief at the trial. documents, data, photographs, tangible

objects, buildings or places, or copies or
portions of any of these items if:

(i) the item is within the defendant's
possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant's case-in-
chief at trial.

(B) Reports of Examinations and Tests. If the defendant (B) Reports of Examinations and Tests. If a
requests disclosure under subdivision (a)(1)(C) or (D) of this defendant requests disclosure under Rule
rule, upon compliance with such request by the government, 16(a)(1)(F) and the government
the defendant, on request of the government, shall permit the complies, the defendant must permit the
government to inspect and copy or photograph any results or government, upon request, to inspect and
reports of physical or mental examinations and of scientific to copy or photograph the results or

x_ tests or experiments made in connection with the particular reports of any physical or mental
case, or copies thereof, within the possession or control of examination and of any scientific test or

LI the defendant, which the defendant intends to introduce as experiment if:
evidence in chief at the trial or which were prepared by a
witness whom the defendant intends to call at the trial when (i) the item is within the defendant's
the results or reports relate to that witness' testimony. possession, custody, or control; and

(ii) the defendant intends to use the
item in the defendant's case-in-
chief at trial, or intends to call the
witness who prepared the report
and the report relates to the
witness's testimony.

L
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(C) Expert Witnesses. Under the following circumstances, (C) Expert Testimony. If a defendant l
the defendant shall, at the government's request, disclose to requests disclosure under Rule
the government a written summary of testimony that the 1 6(a)( 1 )(G) and the government
defendant intends to use under Rules 702, 703, or 705 of the complies, the defendant must give the
Federal Rules of Evidence as evidence at trial: (i) if the government a written summary of any
defendant requests disclosure under subdivision (a)(1)(E) of testimony the defendant intends to use as
this rule and the. government complies, or (ii) if the evidence at trial under Federal Rules of,
defendant has given notice under Rule 12.2(b) of an intent to Evidence 702,,703, or 705.The
present expert testimony ion the defeidant's mental summary must, describe the witness's
condition. This summary shall describe the witnesses' opinions, ,the bases and reasons for thesefl
opinions, the bases and reasons for those opinions, and the opiniois, and the witnes's l
witnesses' .qualificatiois. qualifications.

(2) Information Not Subject To Disclosure. Except as to (2) Information Not Subject to Disclosure. a
scientific or medical eorts, thisubdivision does not Except for scientific or medical ,eports, Rule
authorize the 'discoyVer' o iiection of reports, memoranda, 1 6(b)(1) does not authorize discovery or fl
orbother internal defenee nocumnts made by the defendant, inspection of: , r l
orthe defendani's attornes 1 oraigents in connection with the
investigationordefehse ofthe cdse, or of statements made (A) reports, memoranda, or other documents
by theldefendanrtor'b niieni r defense witnesses, or made by the defendant, or the ' L
by prospective gov ent or defense witnesses, to the defendant's attorney or agent, during th
defendant, !the or attorneys. case's investigation or defense; or

(B) a statement made to the defendant, or the
defendant's attorney or agent, by:

(i) the defendant;

(ii) a government or defense witness;
or K

(iii) a prospective government or
defense witness.

[(3) Failure to Call Witness.] (Deleted Dec. 12, 1975) ___I

(c) Continuing Duty to Disclose. If, prior to or during trial, (c) Continuing Duty to Disclose. A party who U
a party discovers additional evidence or material previously discovers additional evidence or material before or
requested or ordered, which is subject to discovery or during trial must promptly disclose its existence to
inspection under this rule, such party shall promptly notify the other party or the court if: I
the other party or that other party's attorney or the court of
the existence of the additional evidence or material. (1) the evidence or material is subject to discovery

or inspection under this rule; and

(2) the other party previously requested, or the
court ordered, its production.
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(d) Regulation of Discovery. (d) Regulating Discovery.
(1) Protective and Modifying Orders. Upon a

sufficient showing the court may at any time order that (1) Protective and Modifying Orders. At any time
the discovery or inspection be denied, restricted, or the court may, for good cause, deny, restrict, or
deferred, or make such other order as is appropriate. defer discovery or inspection, or grant other
Upon motion by a party, the court may permit the party appropriate relief. The court may permit a
to make such showing, in whole or in part, in the form party to show good cause by a written
of a written statement to be inspected by the judge statement that the court will inspect ex parte.
alone. If the court enters an order granting relief If relief is granted, the court must preserve the
following such an ex parte showing, the entire text of entire text of the party's statement under seal.
the party's statement shall be sealed and preserved in
the records of the court to be made available to the
appellate court in the event of an appeal.

(2) Failure To Comply With a Request. If at any (2) Failure to Comply. If a party fails to complyr time during the course of proceedings it is brought to with this rule, the court may:
the attention of the court that a party has failed to
comply with this rule, the court may order such party (A) order that party to permit the discovery
to permit the discovery or inspection, grant a or inspection; specify its time, place, and
continuance, or prohibit the party from introducing manner; and prescribe other just terms
evidence not disclosed, or it may enter such other order and conditions;
as it deems just under the circumstances. The court
may specify the time, place and manner of making the (B) grant a continuance;
discovery and inspection and may prescribe such terms
and conditions as are just. (C) prohibit that party from introducing the

undisclosed evidence; or

(D) enter any other order that is just under
the circumstances.

(e) Alibi Witnesses. Discovery of alibi witnesses is
governed by Rule 12.1.

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Current Rule 16(a)(1)(A) is now located in Rule 16(a)(1)(A), (B), and (C). Current Rule 16(a)(1)(B), (C),
(D), and (E) have been relettered.

Amended Rule 16(b)(1)(B) includes a change that may be substantive in nature. Rule 16(a)(1)(E) and
1 6(a)(1 )(F) require production of specified information if the government intends to "use" the information "in its
case-in-chief at trial." The Committee believed that the language in revised Rule 16(b)(1)(B), which deals with a
defendant's disclosure of information to the government, should track the similar language in revised Rule 1 6(a)(1).
In Rule 16(b)(1)(B)(ii), the Committee changed the current provision which reads: "the defendant intends to
introduce as evidence" to the "defendant intends to use the item . ." The Commnittee recognized that this might
constitute a substantive change in the rule but believed that it was a necessary conforming change with the
provisions in Rulel6(a)(1)(E) and (F), noted supra, regarding use of evidence by the government.

In amended Rule 1 6(d)(1), the last phrase in the current subdivision - which refers to a possible appeal of
the court's discovery order-has been deleted. In the Committee's view, no substantive change results from that
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deletion. The language is unnecessary because the court, regardless of whether there is an appeal, will have
maintained the record.

Finally, current Rule 16(e), which addresses the topic of notice of alibiwitnesses, has been deleted as being
unnecessarily duplicative of Rule 12.1. L

77
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Rule 17. Subpoena Rule 17. Subpoena

(a) For Attendance of Witnesses; Form; Issuance. A (a) Content. A subpoena must state the court's name
subpoena shall be issued by the clerk under the seal of the and the title of the proceeding, include the seal of
court. It shall state the name of the court and the title, if any, the court, and command the witness to attend and
of the proceeding, and shall command each person to whom testify at the time and place the subpoena specifies.
it is directed to attend and give testimony at the time and The clerk must issue a blank' subpoena - signed
place specified therein. The clerk shall issue a subpoena, and sealed - to the party requesting it, and that
signed and sealed but otherwise in blank to a party party must fill in the blanks before the subpoena isEL' requesting it, who shall fill in the blanks before it is served. served.
A subpoena shall be issued by a United States magistrate

7 judge in a proceeding before that magistrate judge, but it
L | need not be under the seal of the court.

(t= Defendants Unable to Pay. The court shall order at any (b) Defendant Unable to Pay. Upon a defendant's ex
time that a subpoena be issued for service on a named parte application, the court must order, that a
witness upon an ex parte application of a defendant upon a subpoena be issued for a named witness if the
satisfactory showing that the defendant is financially unable defendant shows an inability to pay the witness's
to pay the fees of the witness and ithat the presence of the fees and the necessity of the witness's presence for
witness is necessary to an adequate defense. If the court an adequate defense. If the court orders a subpoena
orders the subpoena to be issued, the costs incurred by the to be issued, the process costs and witness fees willL: process and the fees of the witness so subpoenaed shall be be paid in the same manner as those paid for
paid in the, same manner in which similar costs and fees are witnesses the government subpoenas.
E paid in case of a witness subpoenaed in behalf of the
government.

(c) For Production of Documentary Evidence and of (c) Producing Documents and Objects.
Objects. A subpoena may also command the person to
whom it is directed to produce the books, papers, documents (1) In General. A subpoena may order the
or other objects designated therein. The court on motion witness to produce any books, papers,
made promptly may'quash or modify the subpoena if documents, data, or other objects the subpoena
compliance would be unreasonable or oppressive. The court designates. The court may direct the witness
may direct that books, papers, documents or objects to produce the designated items in court before
designated in the subpoena be produced before the court, at a trial or before they are to be offered in

L; time prior to theitrial or prior to the time when they are to be evidence. When the items arrive, the court
offered in evidence and may upon their production permit may permit the parties and their attorneys to

r the books, papers, documents or objects or' portions thereof inspect all or part of them.
to be inspected by the parties and their attorneys.

(2) Quashing or Modifting the Subpoena. On
motion made promptly, the court may quash or
modify the subpoena if compliance would be
unreasonable or oppressive.

El
_,
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Li
(d) Service. A subpoena may be served by the marshal, by a (d) Service. A marshal, a deputy marshal, or any

deputy marshal or by any other person who is not a party and nonparty who is at least 18 years old may serve a
who is not less than 18 years of age. Service of a subpoena subpoena. The server must deliver a copy of the
shall be made by delivering a copy thereof to the person subpoena to the witness and must tender to the
named and by tendering to that person the fee for 1 day's witness one day's witness-attendance fee and the
attendance and the mileage allowed by law. Fees and legal mileage allowance. The server need not
mileage need not betendered to the witness upon service of tender the attendance fee, or mileage allowance L
a subpoena issued in behalf of the United States or an officer when the United States, a federal officer, or a
or agency thereof. federal agency has requested the subpoena.

(e) Place of Service. (e) Place of Service.
(1) In United States. A subpoena requiring the

attendance of a witness at a hearing or trial may be (1) In the United States. A subpoena requiring a L
served at any place within the United States. witness to attend a hearing or trial may be

served at any place within the United States. 7
(2) Abroad. A subpoena directed to a witness in a

foreign country shall issue under the circumstances and (2) In a Foreign Country. If the witness is in a
in the manner and be served as provided in Title 28, foreign country, 28 U.S.C. § 1783 governs the
U.S.C.,1§ 1783. subpoena's service.

(f) For Taking Depositions; Place of Examination. (I) Issuing a Deposition Subpoena.
(1) Issuance. An order to take a deposition authorizes

the issuance by the clerk of the court for the district in (1) Issuance. A court order to take a deposition
which the deposition is to be taken of subpoenas for authorizes the clerk in the district where the
the persons named or described therein, deposition is to be taken to issue a subpoena i

for any witness named or described in the
(23 Place. The witness whose deposition is to be taken order.,

may be required by subpoena to attend at any place
designated by the trial court, taking into account the (2) Place. After considering the convenience of
convenience of the witness'and the parties. the witness and the parties, the court may

order-and the subpoena may require-the LJ
witness to appear anywhere the court
designates. 7

(g) Contempt. Failure by any person without adequate (g) Contempt. The court (other than a magistrate
excuse to obey a subpoena served upon that person may be judge) may hold in contempt a witness who, withott
deemed a contempt of the court from which the subpoena adequate excuse, disobeys a subpoena issued by a .
issued or of the court for the district in which it issued if, it district A magistrate judge
was issued by a United States magistrate judge. may hold in contempt a witness who, without

adequate excuse, disobeys a subpoena issued by that
magistrate judge as provided in 28 U.S.C. § 636(e). L

(h) Information Not Subject to Subpoena. Statements (h) Information Not Subject to a Subpoena. No
made by witnesses or prospective witnesses may not be party may subpoena a statement of a witness or of a La
subpoenaed from the government or the defendant under this prospective witness under this rule. Rule 26.2
rule, -but shall be subject to production only in accordance governs the production of the statement.
with the provisions of Rule 26.2. 1
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COMMITTEE NOTE

The language of Rule 17 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

A potential substantive change has been made in Rule 17(c)(1); the word "data" has been added to the list of
matters that may be subpoenaed. The Committee believed that inserting that term will reflect the fact that in an
increasingly technological culture, the information may exist in a format not already covered by the more
conventional list, such as a book or document.

Rule 17(g) has been amended to recognize the contempt powers of a court (other than a magistrate judge) and
a magistrate judge. ,,
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Rule 17.1. Pretrial Conference Rule 17.1. Pretrial Conference

At any time after the filing of the indictment or information On its own, or on a party's motion, the court may F7
the court upon motion of any party or upon its own motion hold one or more pretrial conferences to promote a fair Li
may order one or more conferences to consider such matters and expeditious trial. When a conference ends, the court
as will promote a fair and expeditious trial. At the must prepare and file a memorandum of any matters 7
conclusion of a conference the court shall prepare and file a agreed to during the conference. The government may W

memorandum of the matters agreed upon. No admissions not use any statement made during the conference by the
made by the defendant or the defendant's attorney at the defendant or the defendant's attorney unlessrit is in
conference shall be used against the defendant unless the writing and is signed by the defendant and the tJ
admissions are reduced to writing and signed by the defendant's attorney.
defendant and the defendant's attorney. This rule shall not be 7
invoked in the case of a defendant who is not represented by I
counsel.

COMMITTEE NOTE

The language of Rule 17.1 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

L
Current Rule 17.1 prohibits the court from holding a pretrial conference where the defendant is not

represented by counsel. It is unclear whether this would bar such a conference when the defendant invokes the F
constitutional right to self-representation. See Faretta v. California, 422 U.S. 806 (1975). The amended version
makes clear that a pretrial conference may be held in these circumstances. Moreover, the Committee believed that
pretrial conferences might be particularly useful in those cases where the defendant is proceeding pro se.

17

L

Page -76-



L
V. VENUE TITLE V. VENUE

Rule 18. Place of Prosecution and Trial Rule 18. Place of Prosecution and Trial

Except as otherwise permitted by statute or by these rules, Unless a statute or these rules permit otherwise, theL the prosecution shall be had in a district in which the offense government must prosecute an offense in a district where
was committed. The court shall fix the place of trial within the offense was committed. The court must set the place
the district with due regard to the convenience of the of trial within the district with due regard for the
defendant and the witnesses and the prompt administration convenience of the defendant and the witnesses, and the

J 2of justice. prompt administration of justice.

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 19. Rescinded. | Rule 19. [Reserved.]
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Rule 20. Transfer From the District for Plea and Rule 20. Transfer for Plea and Sentence
Sentence

(a) Indictment or Information Pending. A defendant (a) Consent to Transfer. A prosecution may be J
arrested, held, or present in a district other than that in which transferred from the district where the indictment or
an indictment or information is pending against that information is pending, or from which a warrant on
defendant may state in writing a'wish to plead guilty or nolo a complaint has been issued, to the district where id
contendere, to waive trial in the district in which the the defendant is arrested, held, or present if:
indictment or information is pending, and to consent to C

disposition of the case in the district in which that defendant (1) the defendant states in writing a wish to plead
was arrested, held, or present, subject to the approval of the guilty or nolo contendere and to waive trial in

United States attorney for each district. Upon receipt of the the district where the indictment, information,
defendant's statement and of the written approval of the or complaint is pending, consents in writing to I
United States attorneys, the clerk of the court in which the the court's disposing of the case in the
indictment or information is pending shall, transmit the transferee district, and files the statement in 1
papers in the proceeding or certified copies thereof to the the transferee district; and
clerk of the court for the district in which the defendant is
arrested, held, or present, and the prosecution shall continue (2) the United States attorneys in both districts
in that district. approve the transfer in writing.

(b) Clerk's Duties. After receiving the defendant's
statement and the required approvals, the clerk
where the indictment, information, or complaint is
pending must send the file, or a certified copy, to r
the clerk in the transferee district.

(b) Indictment or Information Not Pending. A defendant
arrested, held, or present, in a district other than the district U
in which a complaint is pending against that defendant may
state in writing a wish to plead guilty or nolo contendere, to
waive venue and trial in the district in which the warrant was
issued, and to consent to disposition of the case in the
district in which that defendant was arrested, held, or
present, subject to the approval of the United States attorney L
for each district. Upon filing the written waiver of venue in
the district in which the defendant is present, the prosecution
may proceed as if venue were in such district.

(c) Effect of Not Guilty Plea. If after the proceeding has (c) Effect of a Not Guilty Plea. If the defendant
been transferred pursuant to subdivision (a) or (b) of this pleads not guilty after the case has been transferred '
rule the defendant pleads not guilty, the clerk shall return the under Rule 20(a), the clerk must return the papers to '

papers to the court in which the prosecution was the court where the prosecution began, and that

commenced, and the proceeding shall be restored to the court must restore the proceeding to its docket. The C

docket of that court. The defendant's statement that the defendant's statement that the defendant wished to L
defendant wishes to plead guilty or nolo contendere shall not plead guilty or nolo contendere is not, in any civil
be used against that defendant. or criminal proceeding, admissible against the

fdefendant. U
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I | (d) Juveniles. A juvenile (as defined in 18 U.S.C. § 5031) (d) Juveniles.
who is arrested, held, or present in a district other than that
in which the juvenile is alleged to have committed an act in (1) Consent to Transfer. A juvenile, as defined in
violation of a law of the United States not punishable by 18 U.S.C. § 5031, may be proceeded against as
death or life imprisonment may, after having been advised by a juvenile delinquent in the district where the
counsel and with the approval of the court and the United juvenile is arrested, held, or present if:
States attorney for each district, consent to be proceeded
against as a juvenile delinquent in the district in which the (A) the alleged offense that occurred in the
juvenile is arrested, held, or present. The consent shall be other district is not punishable by death7 given in writing before the court but only after the-court has or life imprisonment;
apprised the juvenile of the juvenile's rights, including the
right to be returned to the district in which the juvenile is (B) an attorney has advised the juvenile;
alleged to have committed the act, and of the consequences
L of such consent. (C) the court has informed the juvenile of the

juvenile's rights - including the right
to be returned to the district where the

Li offense allegedly occurred- and the
consequences of waiving those rights;

L (D) the juvenile, after receiving the court's
information about rights, consents in

r7 writing to be proceeded against in the
L transferee district, and files the consent

in the transferee district;
r

(E) the United States attorneys for both
districts approve the transfer in writing;
and

(F) the transferee court approves the
transfer.

(2) Clerk's Duties. After receiving the juvenile's
written consent and the required approvals, the
clerk where the indictment, information, or
complaint is pending or where the alleged

r offense occurred must send the file, or a
certified copy, to the clerk in the transferee
district.

-COMMITTEE NOTE

The language of Rule 20 has been amended as part ofthe general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.
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New Rule 20(d)(2) applies to juvenile cases and has been added to parallel a similar provision in new C

Rule 20(b). The new provision provides that after the court has determined that the provisions in Rule 20(d)(1)
have been completed and the transfer is approved, the file (or certified copy) must be transmitted from the original
court to the transferee court.

F il
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Rule 21. Transfer From the District for Trial Rule 21. Transfer for Trial

(a) For Prejudice in the District. The court upon motion of (a) For Prejudice. Upon the defendant's motion, the
the defendant shall transfer the proceeding as to that court must transfer the proceeding against that
defendant to another district whether or not such district is defendant to another district if the court is satisfied
specified in the defendant's motion if the court is satisfied that so great a prejudice against the defendant exists
that there exists in the district where the prosecution is in the transferring district that the defendant cannot
pending so great a prejudice against the defendant that the obtain a fair and impartial trial there.

7 defendant cannot obtain a fair and impartial trial at any place
fixed by law for holding court in that district.

(b) Transfer in Other Cases. For the convenience of (b) For Convenience. Upon the defendant's motion,
parties and witnesses, and in the interest of justice, the court the court may transfer the proceeding, or one or
upon motion of the defendant may transfer the proceeding as more counts, against that defendant to another
to that defendant or any one or more of the counts thereof to district for the convenience of the parties and
another district. witnesses and in the interest of justice.

(c) Proceedings on Transfer. When a transfer is ordered (c) Proceedings on Transfer. When the court orders a
the clerk shall transmit to the clerk of the court to which the transfer, the clerk must send to the transferee

L proceeding is transferred all papers in the proceeding or district the file, or a certified copy, and any bail
duplicates thereof and any bail taken, and the prosecution taken. The prosecution will then continue in the

Cl shall continue in that district. transferee district.

(d) Time to File a Motion to Transfer. A motion to
1all transfer may be made at or before arraignment or at

. any other time the court or these rules prescribe.

L \ COMMITTEE NOTE

Fee The language of Rule 21 has been amended as part of the general restyling of the Criminal Rules to-make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Amended Rule 21(d) consists of what was formerly Rule 22. The Committee believed that the substance of
Rule 22, which addressed the issue of the timing of motions to transfer, was more appropriate for inclusion in
Rule 21.

L
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Rule 22. Time of Motion to Transfer Rule 22. [Transferred.]

A motion to transfer under these rules may be made at or
before arraignment or at such other time as the court or these .'

1 rules may prescribe. .

COMMITTEE NOTE

Rule 22 has been abrogated. The substance of the rule is now located in Rule 21 (d).

r
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VI. TRIAL TITLE VI. TRIAL

Rule 23. Trial by Jury or by the Court Rule 23. Jury or Nonjury Trial

all ''(a) Trial by Jury. Cases required to be tried by jury shall (a) Jury Trial. If the defendant is entitled to a jury
be so tried unless the defendant waives a jury trial in writing trial, the trial must be by jury unless:
with the approval of the court and the consent of the
government. (1) the defendant waives a jury trial in writing;

(2) the government consents; and
,

(3) the court approves.

F (b) Jury of Less Than Twelve. Juries shall be of 12 but at (b) Jury Size.
any time before verdict the parties may stipulate in writing

i with the approval of the court that the jury shall consist of (1) In General. A jury consists of 12 persons
any number less than 12 or that a valid verdict may be unless this rule provides otherwise.
returned by a jury of less than 12 should the court find it
necessary to excuse one or more jurors for any just cause (2) Stipulation for a Smaller Jury. At any time
after trial commences. Even absent such stipulation, if the before the verdict, the parties may, with the
court finds it necessary to excuse a juror for just cause after court's approval, stipulate in writing that:
the jury has retired to consider its verdict, in the discretion of

F' 1, the court a valid verdict may be returned by the remaining 11 (A) the jury may consist of fewer than 12
jurors. persons; or

l] (B) a jury of fewer than 12 persons may
return a verdict if the court finds it

Ii necessary to excuse a juror for good
cause after the trial begins.

(3) Court Order for a Jury of 11. After the jury
* ' ll has retired to deliberate, the court may

permit a jury of 11 persons to return a
verdict, even without a stipulation by the
parties, if the court finds good cause to

LF' lexcuse a juror.

(c) Trial Without a Jury. In a case tried without a jury the (c) Nonjury Trial. In a case tried without a jury, the
court shall make a general finding and shall in addition, on court must find the defendant guilty or not guilty.
request made before the general finding, find the facts If a party requests before the finding of guilty or
specially. Such findings may be oral. If an opinion or not guilty, the court must state its specific
memorandum of decision is filed, it will be sufficient if the findings of fact in open court or in a written

, | findings of fact appear therein. decision or opinion.

COMMITTEE NOTE

The language of Rule 23 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
-are intended to be stylistic only.

In current Rule 23(b), the term '"just cause" has been replaced with the more familiar term "good cause," that
appears in other rules. No change in substance is intended.
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Rule 24. Trial Jurors Rule 24. Trial Jurors

(a) Examination. The court may permit the defendant or (a) Examination.
the defendant's attorney and the attorney for the government
to conduct the examination of prospective jurors or may (1) In General. The court may examine r
itself conduct the examination. in the latter event the court prospective jurors or may permit the attorneys EJ
shall permit the defendant or the defendant's attorney and' for the parties to do so.
the attorney for the government to supplement the
examination by such further inquiry as it deems'proper or (2) Court Examination. If the court examines the>
shall itself submit to the prospective jurors such additional jurors, it must permit the attorneys for the
questions by the parties or their attorneys as it deems proper. parties to:

(A) ask further questions that the court
considers proper; or

(B) submit further questions that the court l

may ask-if it considers them proper. |

(b) Peremptory Challenges. If the offense charged is (b) Peremptory Challenges. Each side is entitled to t
punishable by death, each side is entitled to 20 peremptory the number of peremptory challenges to prospective
challenges. If the offense charged is punishable by jurors specified below. The court may allow
imprisonment for more than one year, the government is additional peremptory challenges to multiple
entitled to 6 peremptory challenges and the defendant or defendants, and may allow the defendants to
defendants jointly'to 10 peremptory challenges. If the exercise those challenges separately or jointly. l7

offense charged is punishable by imprisonment for not more J
than one year or by fine or both, each side is entitled to 3 (1) Capital Case. Each side has 20 peremptory
peremptory challenges. If there is more than one defendant, challenges when the government seeks the
the court may allow the defendants additional peremptory death penalty. 1i |

challenges and permit them to be exercised separately or
jointly. '(2) Other Felony Case. The government has 6

peremptory challenges and the defendant or
defendants jointly have 10 peremptory
challenges when the defendant is charged with
a crime punishable by imprisonment of more
than one year.

l (3) ~~~~~~~~~~~~~~Misdemeanor Case. Each side has 3
( peremptory challenges when the defendant is

., charged with a crime punishable by fine,
imprisonment of one year or less, or both.

Ca-
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(c) Alternate Jurors. (c) Alternate Jurors.

(1) In General. The court may empanel no more than 6 (1) In General. The court may impanel up to 6
jurors, in addition to the regular jury, to sit as alternate alternate jurors to replace any jurors who are
jurors. An alternate juror, in the order called, shall replace a unable to perform or who are disqualified from
juror who becomes or is found to be unable or disqualified to performing their duties.
perform juror duties. Alternate jurors shall (i) be drawn in
the same manner, (ii) have the same qualifications, (iii) be (2) Procedure.
subject to the same examination and challenges, and (iv) take
the same oath as regular jurors. An alternate juror has the (A) Alternate jurors must have the same
same functions, powers, facilities and privileges as a regular qualifications and be selected and sworn
juror. in the same manner as any other juror.

(B) Alternate jurors replace jurors in the
same sequence in which the alternates
were, selected. An alternate juror who
replaces a juror has the same authority as
the other jurors.

(2) Peremptory Challenges. In addition to challenges (3) Retaining Alternate Jurors. The court may
otherwise provided by law, each side is entitled to I: retain alternate jurors after the jury retires to
additional peremptory challenge if I or 2 alternate jurors are deliberate. The court must ensure that a
empaneled, 2 additional peremptory challenges if 3 or 4 retained alternate does not discuss the case
alternate jurors are empaneled, and 3 additional peremptory with anyone until that alternate replaces a juror
challenges if 5 or 6 alternate jurors are empaneled. The or is discharged. If an alternate replaces a
additional peremptory challenges may be used to remove an juror after deliberations have begun, the court
alternate juror only, and the other peremptory challenges must instruct the jury to begin its deliberations
allowed by these rules may not be used to remove an anew.
alternate juror.

(4) Peremptory Challenges. Each side is entitled
(3) Retention of Alternate Jurors. When the jury to the number of additional peremptory

retires to consider the verdict, the court in its discretion may challenges to prospective alternate jurors
retain the alternate jurors during deliberations. If the court specified below. These additional challenges
decides to retain the alternate jurors, it shall ensure that they may be used only to remove alternate jurors.
do not discuss the case with any other person unless and
until they replace a juror during deliberations. If an alternate (A) One or Two Alternates. One additional

,. replaces a regular juror after deliberations have begun, the peremptory challenge is permitted when
court shall instruct the jury to begin its deliberations anew. one or two alternates are impaneled.

(B) Three or Four Alternates. Two
additional peremptory challenges are
permitted when three or four alternates
are impaneled.

a (C) Five or Six Alternates. Three additional
peremptory challenges are permitted
when five or six alternates are
impaneled.

Page -85-



LJ
COMMITTEE NOTE V

The language of Rule 24 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

In restyling Rule 24(a), the Committee deleted the language that authorized the defendant to conduct voir dire
of prospectivejurors. The Committee believed that the current language was potentially ambiguous and could lead V
one incorrectly to conclude that a defendant, represented by counsel, could personally conduct voir dire or
additional voir dire. The Committee believed that the intent of the current provision was to permit a defendant to
participate personally in voir dire only if the defendant was acting pre se. Amended Rule 24(a) refers only to i
attorneys for the parties, i~e., the defense counsel and the attorney for the government, with the understanding that
if the defendant is not represented by counsel, the court may still, in its discretion, permit the defendant to
participate in voir dire. In summary, the Committee intends no change in practice.

Finally, the rule authorizes the court in multi-defendant cases to grant additional peremptory challenges to
the defendants. If the court does so, the prosecution may request additional challenges in a multi-defendant case,
not to exceed the total number available to the defendants jointly. The court, however, is not required to equalize
the number of challenges where additional challenges Ware granted to the defendant.

'I

PJ

11-

US

Page -86-~~~~~~~~~~~~~~~~t



Rule 25. Judge; Disability Rule 25. Judge's Disability

(a) During Trial. If by reason of death, sickness or other (a) During Trial. Any judge regularly sitting in or
disability the judge before whom a jury trial has commenced assigned to the court may complete a jury trial if:
is unable to proceed with the trial, any other judge regularly
sitting in or assigned to the court, upon certifying familiarity (1) the judge before whom the trial began cannot

axwith the record of the trial, may proceed with and finish the proceed because of death, sickness, or other
trial. disability; and

. (2) the judge completing the trial certifies
familiarity with the trial record.

(b) After Verdict or Finding of Guilt. If by reason of (b) After a Verdict or Finding of Guilty.
absence, death, sickness or other disability the judge before
whom the defendant has been tried is unable to perform the (1) In General. After a verdict or finding of

I duties to be performed by the court after a verdict or finding guilty, any judge regularly sitting in or
of guilt, any other judge regularly sitting in or assigned to assigned to a court may complete the court's
the court may perform those duties; but if that judge is duties if the judge who presided at trial cannot
satisfied that a judge who did not preside at the trial cannot perform those duties because of absence,
perform those duties or that it is appropriate for any other death, sickness, or other disability.
reason, that judge may grant a new trial.

a(2) Granting a New Trial. The successor judge
may grant a new trial if satisfied that:

(A) a judge other than the one who presided
at the trial cannot perform the post-trial
duties; or

(B) a new trial is necessary for some other
reason.

COMMITTEE NOTE

The language of Rule 25 has been amended as part ofthe general restyling ofthe Criminal Rules to make them
Fill more easily understood and to make style and terminology consistent throughout the rules. These changes are
Lx intended to be stylistic only.

Rule 25(b)(2) addresses the possibility of a new trial when a judge determines that no other judge could
perform post-trial duties or when the judge determines that there is some other reason for doing so. The current
rule indicates that those reasons must be "appropriate." The Committee, however, believed that a better term would
be "necessary," because that term includes notions of manifest necessity. No change in meaning or practice is
intended.

L
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i Rule 26. Taking of Testimony Rule 26. Taking Testimony

In all trials the testimony of witnesses shall be taken orally In every trial the testimony of witnesses must be
in open court, unless otherwise provided by an Act of taken in open court, unless otherwise provided by a
Congress, or by these rules, the Federal Rules of Evidence, statute or by rules adopted under 28 U.S.C. §§ 2072-2077.
or other rules adopted by the Supreme Court.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below.

Rule 26(a) is amended, by deleting the word "orally," to accommodate witnesses who are not able to present
oral testimony in open court and may need, for example, a sign language interpreter. The change conforms the rule,
in that respect, to Federal Rule of Civil Procedure 43.,

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to,
publish separately any rule that includes what it considered at least one major substantive change. The purpose for
this separate publication is to highlight for the bench and the bar any proposed amendments that the Committee
believes will result in significant changes in current practice. Rule 26 was one of those rules. This proposed
revision of Rule 26 includes only style changes. Another version of Rule 26, which includes an amendment that
would authorize a court to receive testimony from a remote location, is presented in the "substantive" package.

W/
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Rule 26.1. Determination of Foreign Law Rule 26.1. Foreign Law Determination

A party who intends to raise an issue concerning the law of A party intending to raise an issue of foreign law
a foreign country shall give reasonable written notice. The must provide the court and all parties with reasonable
court, in determining foreign law, may consider any relevant written notice. Issues of foreign law are questions of law,
material or source, including testimony, whether or not but in deciding such issues a court may consider any
submitted by a party or admissible under the Federal Rules relevant material or source - including testimony -
of Evidence. The court's determination shall -be treated as a without regard to the Federal Rules of Evidence.

C l truling on a question of law. _ _ _ _.__

r, COMMITTEE NOTE

The language of Rule 26.1 has been amended as part of the general restyling of the Criminal Rules to make
f , ' them more easily understood and to make style and terminology consistent throughout the rules. These changes

are intended to be stylistic only.
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Rule 26.2. Production of Witness Statements Rule 26.2. Producing a Witness's Statement

(a) Motion for Production. After a witness other than the (a) Motion to Produce. After a witness other than the
defendant has testified on direct examination, the court, on defendant has testified on direct examination, the
motion of a party who did not call the witness,,shall order court, on motion of a party who did not call the
the attorney for the government or the defendant and the witness, must order an attorney for the government
defendant's attorney,' as the 'case may be,'to produce, for the or the defendantfand theddefendant's attorney to i
examination, and use of the movingiparty, any statement of I produce, for the examination and use of the moving
the witness that is in their possession and that relates to the, any statementpfithe witnes thatt is in their,
subjectmntter conerring ichlhee tvitnehstestfied. possession and thatiieates tothe subject matter of

'the witness's testimony.

(b) Production of Entire Statement. If the entire contents (b) Prolucing the Entire Statement. If the entire i

of the statement relate tol the subject matter concerning statemed, relates to thersuhject matter of the
whic 'th6 l wie''s"hastO stsified, the, court shall 1`"drhlatithe witnes~s s testimopy th or utorder that the
state tie delivered t& the moving par" statiAAt be deee tving party.

(c) Prodnction of Excised, Statement. If the other party (c) Producing aRedacted Statement. If the party
claims that the sta ement contains privileged information or who called the witness claims that the statement
matter thatdoes not relateto the, s~ubject matter concerning contains information that is privileged or does not
which the witness has testified, ithe court shall order that it relate to the subject matter of the witness's
be delivered to the couit'jnt amera. Upon inspection, the testimony, the court must inspect the statement in C

court shall excise the portions of the statement that arecamera. After excising any privileged or unrelated
privileged or that do not irelate to the subject matter portions, the court must order delivery of the
concerning which Whe withess has testified, and shall order redacted statement to the moving party. If the
that the statement, with such material excised, be 'delivered defendant objects to an excision, the court must
to the moving party. Any portion of the statement that is preserve the entire statement with the excised
withheld from'the defendant over the defendant's objection portion indicated, under seal, as part of the record.
must be preserved by the attorney for the government, and, if
the defendant appeals a conviction, must be made available
to the appellate court for the purpose of determining the
correctness of the decision to excise the portion of the
statement.

(d) Recess for Examination of Statement. Upon delivery (d) Recess to Examine a Statement. The court may L
of the statement to the moving party, the court, upon recess the proceedings to allow time for a party to
application of that party, may recess the proceedings so that examine the statement and prepare for its use.
counsel may examine the statement and prepare to use it in
the proceedings. .

(e) Sanction, for Failure to Produce Statement. If the (e) Sanction for Failure to Produce or Deliver a
other party elects not to comply with an order to deliver a Statement. If the party who called the witness
statement to the moving party, the court shall order that the disobeys an order to produce or deliver a statement,
testimony of the witness be stricken from the record and that the court must strike the witness's testimony from
the trial proceed, or, if it is the attorney for the government the record. If an attorney for the government '
who elects not to comply, shall declare a mistrial if required disobeys the order, the court must declare a mistrial
by the interest ofjustice. ifjustice so requires.
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(f) Definition. As used in this rule, a "statement" of a (f) "Statement" Defined. As used in this rule, a
witness means: - witness's "statement" means:

(1) a written statement made by the witness that is (1) a written statement that the witness makes and
signed or otherwise adopted or approved by the signs, or otherwise adopts or approves;
witness;

(2) a substantially verbatim, contemporaneously
(2) a substantially verbatim recital of an oral statement recorded recital of the witness's oral statement

made by the witness that is recorded that is contained in any recording or any
contemporaneously with the making of the oral transcription of a recording; or
statement and that is contained in a stenographic,
mechanical, electrical, or other recording or a (3) the witness's statement to a grand jury,

C transcription thereof; or - however taken or recorded, or a transcription
of such a statement.

(3) a statement, however taken or recorded, or a
transcription thereof, made by the witness to a grand
jury.

(g) Scope of Rule. This rule applies at a suppression (g) Scope. This rule applies at trial, at a suppression
hearing conducted under Rule 12, at trial under this rule, and hearing under Rule 12, and to the extent specified in
to the extent specified: the following rules:

(1) in Rule 32(c)(2) at sentencing; (1) Rule 5.1(h) (preliminary hearing);

(2) in Rule 32.1(c) at a hearing to revoke or modify (2) Rule 32(i)(2) (sentencing);
probation or supervised release;

(3) Rule 32.1 (e) (hearing to revoke or modify
(3) in Rule 46(i) at a detention hearing; probation or supervised release);

(4) in Rule 8 of the Rules Governing Proceedings (4) Rule 46(j) (detention hearing); and
under 28 U.S.C. § 2255; and

(5) Rule 8 of the Rules Governing Proceedings
(5) in Rule 5.1 at a preliminary examination. under 28 U.S.C. § 2255.

COMMITTEE NOTE

The language of Rule 26.2 has been amended as part of the general restyling of the Criminal Rules to make
them more easily understood and to make style and terminology consistent throughout the rules. These changes
are intended to be stylistic only, except as noted below.

Current Rule 26.2(c) states that if the court withholds a portion of a statement, over the defendant's objection,
"the attorney for the government" must preserve the statement. The Committee believed that the better rule would

-V - be for the court to simply seal the entire statement as a part of the record, in the event that there is an appeal.

Also, the terminology in Rule 26.2(c) has been changed. The rule now speaks in terms of a "redacted"
statement instead of an "excised" statement. No change in practice is intended.

Finally, the list of proceedings in Rule 26.2(g) has been placed in rule-number order.
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Rule 26.3. Mistrial Rule 26.3. Mistrial

Before ordering a mistrial, the court shall provide an Before ordering a mistrial, the court must give each
opportunity for the government and for each defendant to defendant and the government an opportunity to comment{C
comment on the propriety of the order, including whether on the propriety of the order, to state whether that party
each party consents or objects to a mistrial, and to suggest consents or objects, and to suggest alternatives.
any alternatives. _ _,_,_ _

COMMITTEE NOTE

The language of Rule 26.3 has been amended as part of the general restyling ofthe Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

tJt
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Rule 27. Proof of Official Record Rule 27. Proving an Official Record

An official record or an entry therein or the lack of such a A party may prove an official record, an entry in
record or entry may be proved in the same manner as in civil such a record, or the lack of a record or entry in the same
actions. manner as in a civil action.

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 28. Interpreters Rule 28. Interpreters

The court may appoint an interpreter of its own selection The court may select, appoint, and set the
and may fix the reasonable compensation of such interpreter. reasonable compensation for an interpreter. The
Such compensation shall be paid out of funds provided by compensation must be paid from funds provided by law
law or by the government, as the court may direct. oy the government, asthecourt maydirect.

,~ ~ ~ ~ ~ ~ ~ ~ ~~~~~~~~ryte goe, ,nt as th ortn d

COMMITTEE NOTE

The language of Rule 28 has been amended! aispart of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are,
intended to be stylistic only. 4
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Rule 29. Motion for Judgment of Acquittal Rule 29. Motion for a Judgment of Acquittal

(a) Motion Before Submission to Jury. Motions for (a) Before Submission to the Jury. After the
directed verdict are abolished and motions for judgment of government closes its evidence or after the close of
acquittal shall be used in their place. The court on motion of all the evidence, the court on the defendant's
a defendant or of its own motion shall order the entry of motion must enter a judgment of acquittal of any
judgment of acquittal of one or more offenses charged in the offense for which the evidence is insufficient to
indictment or information-after the evidence on either side is sustain a conviction. The court may on its own
closed if the evidence is insufficientito sustain a conviction consider whether the evidence is insufficient to

l; of such offense or offenses. If the defendant's motion for sustain a conviction. If the court denies a motion
judgment of acquittal at the close of the evidence offered by for a judgment of acquittal at the close of the
the government is not granted, the defendant may offer government's evidence, the defendant may offer
evidence without having reserved the right. evidence without haying reserved the right to do so.

(b) Reservation of Decision on Motion. The court may (b) Reserving Decision. The court may reserve'
reserve decision on a-motion for judgment of acquittal,' decision on the motion, proceed with the trial
proceed with the trial (where the motion is made before, the (where the motion is made before the close of all
close of all the evidence), submit the case to the jury and the evidence), submit the case to the jury, and

V ~lecide the motion'either before theJury returns a verdict or decide the motion either before the jury returns a
after it return's a verdict of guilty or is discharged without verdict or after it returns a verdict of guilty or is
having returned a verdict. ''If the court reserves a decision, it discharged without having returned a verdict. If the
must decide-the motion on the basis of the evidence at the court reserves decision, it must decide the mnotionl
time the ruling was reserved. ' on the basis of the evidence at the time the ruling,

was reserved.

L,. (c) Motion After Discharge of Jury. If the jury returns a (c) After Jury Verdict or Discharge.
verdict 'of guilty or is' discharged without having returned a
verdict, a motionifor judgment of acquittal may be made or (1) Timefor a Motion. A defendant may move
renewed within 7 'days after the jury is discharged or within for a judgment of acquittal, or renew such a
such further timel'as the court may fix during the 7-day motion, within 7 days after a guilty verdict or
period.If a verdict of guilty is returned the court may on after the court discharges the jury, whichever
such motion set aside the verdict and enter judgment of is later, or within any other time the court sets
acquittal. If no verdict is returned the, court may enter ! during the 7-day period.
judgment of acquittl. 'It shall not be necessary to the making
'of such a motion that a similar motion has been made prior (2) Ruling on the Motion. If the jury has returned
to the submission of the 'case to the jury. ' a guilty verdict, the court may set aside the

verdict and enter an acquittal. If the jury has
failed to return a verdicts the court may enter a
judgment of acquittal.

l(3) No Prior Motion Required. A defendant is
not required to move forza judgment of
acquittal before the court submits the case to
the jury as a prerequisite' for making such a

L________________________________________ _ . -m otion after jury discharge.
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(d) Same: Conditional Ruling on Grant of Motion. If a (d) Conditional Ruling on a Motion for a New Trial.
motion for judgment of acquittal after verdictnof guilty under t
this Rule is granted, the court shall also determine whether (1) Motion for a New Trial. If the court enters a

any motion for a new trial should be granted if the judgment judgment of acquittal after a guilty verdict, the V
of acquittal is thereafter vacated or reversed, specifying the court must also conditionally determine

grounds for such determination. If the motion for a new trial whether any motion for a' new trial should be

is granted conditionally, the order thereon does not affect the granted if the judgment of acquittal is later

finality of the judgment. "If the motion for a new trial has vacated'or reversed. The court must specify
been granted conditionaily and thejudgment is reversed on the reasons for that determination.
appeal, -the new trial shall proceed unless the ppellate court
has otherwise ordered. If... gsuchltionrfhas lbeen denied (2) Finality. The court's order conditionally
conditionally, the appellee cil appeail ay asserterror in that granting a motion for a new trial does not

denial, and if thjudgmeft is r ered oe appeal, 'subsequent affect the finality of the judgment of acquittal.

prpceedings shnl I beinacodance ihh er ofthe
appellate: court. (3) Appeal.

(A) Grant ofa Motionfor a New Trial. If the L
court conditionally grants a motion for a
new trial and an appellate court later
reverses the judgment of acquittal, the'
trial court must proceed with the new
trial unless the appellate court orders __

otherwise .

,(B) Denial of a Motion for a New Trial. If ,
the court conditionally denies a motio I
for a new trial, an appellee may assert
that the denial was erroneous. If the

IL appellate court later reverses the
judgment of acquittal, the trial court
must proceed as the appellate court
directs.

- COMMITTEE NOTE

The language of Rule 29 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and termin logy consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below. v h

In Rule 29(a), the first sentence abolishing "dire ted verdicts" has been deleted because it is unnecessary.
The rule continues to recognizethat a judge may sua spzonte enter a judgment of acquittal.

Rule 29(c)(1) addresses the issue of the timing ol motion for judgment of acquittal. Theamendedrulenow
includes language that the motion must be made withinJ7 days after a guilty verdict or after the judge discharges the

jury, whichever occurs later. That change reflects the fact that in a capital case or in a case involving criminal

forfeiture, for example, the jury may not be discharged until it has completed its sentencing duties. The court may

still set another time for the defendant to make or renew the motion, if it does so within the 7-day period.
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Rule 29.1. Closing Argument 29.1. Closing Argument

After the closing of evidence the prosecution shall open the Closing arguments proceed in the following order:
argument. The defense shall be permitted to reply. The
prosecution shall then be permitted to reply in rebuttal. (a) the government argues;

(b) the defense argues; and

(c) the government rebuts.

COMMITTEE NOTE

The language of Rule 29.1 has been amended as part of the general restyling of the Criminal Rules to make them
i more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

L
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Rule 30. Instructions Rule 30. Jury Instructions

At the close of the evidence or at such earlier time during (a) In General. Any party may request in writing that

the trial as the court reasonably directs, any party may file the court instruct the jury on the law as specified in +

written requests that the court instruct the jury on the law as the request. The request must be made at the close
set forth in the requests. At the same time copies of such of the evidence or at any earlier time during the trial
requests shall be furnished to all parties. The court shall that the court reasonably sets. When the request is C

inform counsel of its proposed action upon thexrequests prior made, the requesting party must furnish a copy to

to their arguments to the jury. The court may instruct the every other party.
jury before or after the arguments are completed or at both F
times. No party m ay assign as error any portion of the (b) Ruling on a Request. The court must inform the
charge or omission therefrom unless that party objects parties before closing arguments how it intends to

thereto before the jgry retires to consider its verdict, stating rule on the requested instructions.
distinctly the matter to which that party objects and the
grounds of the objection. Opportunity shall be given to make (c) Time for Giving Instructions. The court may
the objebtionout of the hearding of the jury and, on request of instruct the jury before or after the arguments are n

any party, out of the presence of the jury. completed, or at both times.

(d) Objections to Instructions. A party who objects to
any portion of the instructions or to a failure to give t
a requested instruction must inform the court of the
specific objection and the grounds for the objection
before the jury retires to deliberate. An opportunity
must be given to object out of the jury's hearing
and, on request, out of the jury's presence. Failure
to object in accordance with this rule precludes
appellate review, except as permitted under
Rule 52(b).

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below. C

Rule 30(d) has been changed to clarify what, if anything, counsel must do to preserve a claim of error regarding

an instruction or failure to instruct. The rule retains the requirement of a contemporaneous and specific objection

(before the jury retires to deliberate). As the Supreme Court recognized in Jones v. United States, 527 U.S. 373, 388 F
(1999), read literally, current Rule 30 could be construed to bar any appellate review when in fact a court may

conduct a limited review under a plain error standard. The topic of plain error is not addressed in Rule 30 because

it is already covered in Rule 52. No change in practice is intended by the amendment.
4

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish

separately any rule that includes what it considered at least one major substantive change. The purpose for this

separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes F
will result in significant changes in current practice. Rule 30 was one of those rules. This proposed revision of Rule

30 includes only proposed style changes. Another version of Rule 30 includes a substantive amendment that would

authorize a court to require the parties to file requests for instructions before trial. That version of Rule 30 is

presented in the "substantive" package.
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Rule 31. Verdict Rule 31. Jury Verdict

(a) Return. The verdict shall be unanimous. It shall be (a) Return. The jury must return its verdict to a judge
L returned by the jury to the judge in open court. in open court. The verdict must be unanimous.

V | (b) Several Defendants. If there are two or more (b) Partial Verdicts, Mistrial, and Retrial.
defendants, the jury at any time during its deliberations may
return a verdict or verdicts with respect to a defendant or, (1) Multiple Defendants. If there are multiple
defendants as to whom it has agreed; if the jury cannot agree defendants, the jury may return a verdict at any
with respect to all; the defendant or defendants as to whom it time during its deliberations as to any
does not agree may be tried again. defendant about whom' it has agreed.

(2) Multiple Counts. If the' jury cannot agree on
all counts as to any defendant, the jury may
return a verdict on those counts on which it has
agreed.

(3) Mistrial and Retrial. If the jury cannot agree
on a verdict on one or more counts, the court
may declare a mistrial on those counts. The
government may retry any defendant on any
count on which the jury could not agree.

\(c) Conviction of Less Offense. The defendant may be (c) Lesser Offense or Attempt. A defendant may be
all found guilty of an offense necessarily included in the offense found guilty of any of the following:

charged or of an attempt to commit either the offense
charged or an offense necessarily included therein if the (1) an offense necessarily included in the offense
attempt is an offense. charged;

(2) an attempt to commit the offense charged; or

(3) an attempt to commit an offense necessarily
included in the offense charged, if the attempt
is an offense in its own right.

L (d) Poll of Jury. After a verdict is returned but before the (d) Jury Poll. After a verdict is returned but before the
jury is discharged, the court shall, on a party's request, or jury is discharged, the court must on a party's

C may on its own motion, poll the jurors individually. If the request, or may on its own, poll the jurors
poll reveals a lack of unanimity, the court may direct the jury individually. If the poll reveals a lack of unanimity,
to deliberate further or may declare a mistrial and discharge the court may direct the jury to deliberate further or
thejury. may declare a mistrial and discharge the jury.

(e) Criminal Forfeiture. [Abrogated]
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COMMITTEE NOTE

The language of Rule 31 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

Rule 31 (b) has been amended to clarify that a jury may return partial verdicts, either as to multiple defendants
ormultiple counts, or both. See, e.g., United States v. Cunningham, 145 F.3d 1385, 1388-90 (D.C. Cir. 1998) (partial
verdicts on multiple defendants and counts). No change in practice is intended.ge~~~~~~~~~~~~~~~£
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VII. JUDGMENT TITLE VII. POST-CONVICTION PROCEDURES

L Rule 32. Sentence and Judgment Rule 32. Sentencing and Judgment

(f) Definitions. For purposes of this rule - (a) Definitions. The following definitions apply under
this rule:

(1) "victim" means any individual against whom an
offense has-been committed for which a sentence is to (1) "Crime of violence or sexual abuse" means:
be imposed, but the right of allocution under
subdivision (c)(3)(E) may-be exercised instead by- (A) a crime that involves the use, attempted

use, or threatened use of physical force
(A) a parent or legal guardian if the victim is against another's person or property; or

below the age of eighteen years or incompetent; or
(B) a crime under' 18 U.S.C.§§' 2241-2248l

(B) one or more family members or relatives or §§ 2251-2257.
designated by the court if the victim is deceased or
incapacitated; (2) "Victim" means an individual against whom
if, such person or persons are present at~ethe defendant committed an offense for which

l dt~~~if such person or persons are present at the the court will impose sentence.
sentencing hearing, regardless of whether the
victim is present; and

(2) "crime of violence or sexual abuse" means a crime
that involved the use or attempted or threatened use of

I physical force against the person or property of
another, or a crime under chapter 109A of title 18,
United States Code.

(a) In General; Time forSentencing. When a presentence (b) Time of Sentencing.
investigation and report are made under subdivision (b)(1),
sentence should be imposed without unnecessary delay (1) In General. The court must impose sentence'
following, completion of the process prescribed by without unnecessary delay.
subdivision (b)(6). The time limits prescribed in subdivision
(b)(6) may be either shortened or lengthened for good cause. (2) Changing Time Limits. The court may, for

L good cause, change any time limits prescribed
in this rule.
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(b) Presentence Investigation and Report. (c) Presentence Investigation.
(1) When Made.' The probation officer must make a

presentence investigation and submnit a report to the (1) Required Investigation.
court before sentence is imposed unless:

(A) the court finds that the information in the (A) In General. The probation officer must
record enables it to exercise its sentencing conduct a presentence investigation and
authority meaningfully under 18 U.S.C. § 3553; submit a report to the court before it
and 'a imposes sentence unless:
(B) the court explains this finding on the record. ,

Notwithstanding the preceding sentence, a (i) 18 U.S.C. § 3593(c) or another , i
presentence investigation and report, or other statute requires otherwise; or
report containing information sufficient for the
court to enter an order of restitution, as the court (ii) the court finds that the information L
may direct, shall be required in any case in which in the record enables it to
restitution is required to be ordered.' meaningfully exercise its IF

sentencing authority under 18
U.S.C. § 3553, and the court
explains its finding on the record.

(B) Restitution. If the'law requires
restitution, the probation officer must
conduct an investigation and submit a ':'
report that contains sufficient
information for the court to order
restitution.

(2) Presence of Counsel. On request, the defendant's (2) Interviewing the Defendant. The probation
counsel is entitled to notice and a reasonable officer who interviews a defendant as part of a
opportunity to attend any interview of the defendant by presentence investigation must, on request, l

a probation officer in the course of a presentence give the' defendant's attorney notice and a
investigation. '- reasonable opportunity to attend the intervie I.L

(3) Nondisclosure. The report must not be submitted
to the court or its contents disclosed to anyone unless

' the defendant has consented in writing, has pleaded Ell
guilty or nolo contendere, or has been found guilty.a

Ilk~~~~~~~~~~~~~~
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(4) Contents of the Presentence Report. The (d) Presentence Report.
presentence report must contain-

(A) information about the defendant's history and (1) Application of the Sentencing Guidelines.
characteristics, including any prior criminal The presentence report must:
record, financial condition, and any circumstances
that, because they affect the defendant's behavior, (A) identify all applicable guidelines and
may be helpful in imposing sentence or in policy statements of the Sentencing
correctional treatment; Commission;
(B) the classification of the offense and of the

defendant under the categories established by the (B) calculate the defendant's offense level
Sentencing Commission under 28 U.S.C. and criminal history category;
§ 994(a), as the probation officer believes to be
applicable to the defendant's case; the kinds of (C) state the resulting sentencing range and
sentence and the sentencing range suggested for kinds of sentences available;
such a category of offense committed by such a

lx category of defendant as set forth in the (D) identify any factor relevant to:
guidelines issued by the Sentencing Commission
under 28 U.S.C. § 994(a)(1); and the probation (i) the appropriate kind of sentence, or
officer's explanation of any factors that may
suggest a different sentence - within or without (ii) the appropriate sentence within the
the applicable guideline - that would be more applicable sentencing range; and
appropriate, given all the circumstances;
(C) a reference to any pertinent policy statement (E) identify any basis for departing from the

issued by the Sentencing Commission under 28 applicable sentencing range.
U.S.C. § 994(a)(2);

(2) Additional Information. The presentence
report must also contain the following
information:

(A) the defendant's history and
characteristics, including:

(i) any prior criminal record;

(ii) the defendant's financial condition;
and

(iii) any circumstances affecting the
defendant's behavior that may be
helpful in imposing sentence or in
correctional treatment;
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(D) verified information, stated in a (B) 'verified information, stated in a
nonargumentative style, containing an assessment nonargumentative style, That assesses the in
of the financial, social, psychological, and financial, social, psychological, and
medical impact on any individual against whom medical impact on any individual against
the offense has been committed; whom the offense hasfbeen committed;
(E) in appropriate cases, information about the,

nature and extent of nonprison programs and (C), when appropriate, the, nature and extent
resources available forathe defendant; of nonprison programs land resources
(F) in appropriate cases, information sufficient available to theldefendant;

for the court to enter restitution,
,(G) any report and recOmmendation resulting (D) when the law provides for restitution,
from a study ordered by the court under 18 U.S.C. information Sufficient for a restitution J' 7
§ 3552(b); ands , b _ order;
(H) any other information required by the court.

(E) if the court orders a study under 18 $7
U.S.C. § 3552(b), any resulting report
and recommendation; and.

r ' '

(F) any other information that the court
,I ' requires.

(5) Exclusions. The presentence report must exclude: (3) Exclusions., The presentence report must
(A) any diagnostic opinions that, if disclosed, exclude the following:,

might seriously disrupt a program of ' ,
rehabilitation; (A) any diagnoses that, if disclosed, might V
(B) sources of information obtained upon a seriously disrupt a rehabilitation

promise of confidentiality; or program;
(C) any other information that, if disclosed, L

might result in harm, physical or otherwise, to the (B) any sources of information obtained
defendant or other persons. upon a promise of confidentiality; and

(C) any other information that, if disclosed L
might result in physical or other harm
the defendant or others.
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(6) Disclosure and Objections. (e) Disclosing the Report and Recommendation.

(A) Not less than 35 days before the sentencing (1) Time to Disclose. Unless the defendant has
hearing - unless the defendant waives this consented in writing, the probation officer
minimum period - the probation officer must must not submit a presentence report to the
furnish the presentence report to the defendant, court or disclose its contents to anyone until
the defendant's counsel, and the attorney for the the defendant has pleaded guilty or nolo
Government. The court may, by-local rule or in contendere, or has been found guilty.
individual cases, direct that the probation officer
not disclose the probation officer's (2) Minimum Required Notice. The probation
recommendation, if any, on the sentence. officer must give the presentence report to the

defendant, the defendant's attorney, and an
L , ! attorney for the government at'least 35 days

before sentencing unless the defendant waives
this minimum period.

(3) Sentence Recommendation. By local rule or
by order in a case, the court may direct the

L probation officer not to disclose to anyone
other than the court the officer's
recommendation on the sentence.

L.
(B) Within 14 days after receiving the (f) Objecting to the Report.

presentence report, the parties shall communicate
in writing to the probation officer, and to each (1) Time to Object. Within 14 days after receiving
other, any objections to any material information, the presentence report, the parties must state in
sentencing classifications, sentencing guideline writing any objections, including objections to
ranges, and policy statements contained in or material information, sentencing guideline
omitted from the presentence report. After ranges, and policy statements contained in or
receiving objections, the probation officer may omitted from the report.
meet with the defendant, the defendant's attorney,
and the attorney for the Government to discuss (2) Serving Objections. An objecting party must
those objections. The probation officer may also provide a copy of its objections to the
conduct a further investigation and revise the opposing party and to the probation officer.
presentence report as appropriate.

(3) Action on Objections. After receiving
objections, the probation officer may meet

L with the parties to discuss the objections. The
probation officer may then investigate further
and revise the presentence report as
appropriate.
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(C) Not later than 7 days before the sentencing (g) Submitting the Report. At least 7 days before
hearing, the probation officer must submit the sentencing, the probation officer must submit to the
presentence report to the court, together with an court and to the parties the presentence report and V
addendum setting forthany unresolved an addendum containing any unresolved objections,
objections, the-grounds for those objections, and the grounds for those objections, and the probation
the probation ,officer's corimepts, on the officer's' comments onpthem. ''
objections.IAt the, sametime, the probation officer i
must furnish the revisions of the presentence {h) N(4iee4Possible Departure from Sentencing
report and the addendum to the defendant, the , G, idelines. ,jBefore the court tnay depart from the
defendant's counselp and, the attorney ,for the applipab1le isentencing range on a ground not
Government y , identlfied for depaire either 4in the presentence

report or in a party's prehearing submission, the j
(D) Except f6r any iunresolved objection under court must ,give the parties reasonablc,notice that it
subdivi'sion (b)(6)(B); ,,the 'court may, at the E is contplating such a departre. The notice must
hearing, acc~e~pt tthe presentence report as its , speciy an ground on w thich te court is r
findings of fact. For good cause shown, the court contemplating a departre. I
mayallow ainew 9 bjeetion tobe-raised at any
time before irnp'oingsentence. , L

p,

LI
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(c) Sentence. (i) Sentencing.
(1) Sentencing Hearing. At the sentencing hearing,

the court must afford counsel for the defendant and for (1) In General. At sentencing, the court:
the Government an opportunity to comment on the
probation officer's determinations and on other matters (A) must verify that the defendant and the
relating to the appropriate sentence, and must rule on defendant's attorney have read and
any unresolved objections in the presentence report. discussed the presentence report and any

The court may, in its discretion, permit the parties to addendum to the report;L introduce testimony or other evidence on the
objections. For each matter controverted, the court (B) must give to the defendant and an
must make either a finding on the allegation or a attorney for the government a written
determination that no finding is necessary because the summary of- or summarize in camera
controverted matter will not be taken into account in, - any information excluded from the
or will not affect, sentencing. A written record of presentence report under Rule 32(d)(3)
these findings and determinations must be appended to on which the court will rely in
any copy of the presentence-report made available to sentencing, and give them a reasonable
the Bureau of Prisons. opportunity to comment on that

information;
(2) Production of Statements at Sentencing
Hearing. Rule 26.2(a)-(d) anid (f) applies at a (C) must allow the parties' attorneys to
sentencing hearing under this rule. If a party elects not comment on the probation officer's
to comply with an lorde under Rule 26.2(a) to deliver a determinations and other matters relating
statement to the rmdvant, the court may not consider the to an appropriate sentence; and
affidavit or testimony of the witness whose statement
is withheld. (D) may, for good cause, allow a party to

make a new objection at any time before
sentence is imposed.

L .
(2) Introducing Evidence; Producing a

Statement. The court may permit the parties to
introduce evidence on the objections. If a
witness testifies at sentencing, Rule 26.2(a)-
(d) and (f) applies. If a party fails to comply
with a Rule 26.2 order to produce a witness's
statement, the court must not consider that
witness's testimony.
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(3) Imposition of Sentence. Before imposing sentence, the (3) Court Determinations. At sentencing, the
court must: court:

(A) verify that the defendant and the defendant's
counsel have read and discussed the presentence (A) may accept any undisputed portion of the
report made available under subdivision presentencereport as a finding of fact;,
(b)(6)(A). If the court has received information
,excluded from the presentence report under (B) must , for any disputed portion of the
subdivision (b)(5) the court -in lieu of making presentence report or other controverted
that information available - must summarize it matter rule ion the dispute or
in writing, if the, information will be relied on in determine that a rujing is unnecessary
determining sentence. either because the matter will not affect

sentencing or because the court will not
consider the.matter in sentencing; and

,(C) must append atcopy of the court's
determinations under this rule to any
copy of the presentence report made
available to the, Bureau of Prisons. L

The court must also give the defendant and the (4) Opportunity to Speak.
defendant's counsel a reasonable opportunity to ,
comment on that information; (A) By a Party. Before imposing sentenced V
(B) afford defendant's counsel an opportunity to the court must:

speak on behalf of the defendant;
(C) address the defendant personally and (i) provide the defendant's attorney a

determine whether the defendant wishes to akeopportunity to speak on the
a statement and topresent any information in! defendant's behalf;
mitigation of the sentence;
(D) afford the attorney for the Government n (ii) address the defendant personally in

opportunity, to speak equivalent to that of the order to permit the defendant to
defendant's counsel to speak to the court; speak or present any information to

mitigate the sentence; and 3

(iii) provide an attorney for the
government an opportunity to speak
equivalent to that of the defendan s

4 attorney. 3eC
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(B) By a Victim. Before imposing sentence,
(E) if sentence is to be imposed for a crime of the court must address any victim of a

violence or sexual abuse, address the victim crime of violence or sexual abuse who is
personally if the victim is present at the present at sentencing and must permit
sentencing hearing and determine if the victim the victim to speak or submit any
wishes to make a statement or present any information about the sentence.
information in relation to the sentence. Whether or not the victim is present, a

victim's right to address the court may
L be exercised by the following persons if

present:

(i) a parent or legal guardian, if the
victim is younger than 18 years or
is incompetent; or

(ii) one or more family members or
relatives the court designates, if the
victim is deceased or incapacitated.

(4) In Camera Proceedings. The court's summary of (C) In Camera Proceedings. Upon a party's
information under subdivision (c)(3)(A) may be in motion and for good cause, the court
camera. Upon joint motion by the defendant and the may hear in camera any statement made
attorney for the Government, the court may hear in under Rule 32(i)(4).
camera the statements - made under subdivision
(c)(3)(B), (C), (D), and (E) -by the defendant, the
defendant's counsel, the victim or the attorney for the
government.

. ,
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(5) Notification of Right to Appeal. After imposing (j) Defendant's Right to Appeal.
sentence in a case which has gone to trial on a plea of
not guilty, the court must advise the defendant of the (1) Advice of a Right to Appeal.
right to appeal. After imposing sentence in any case,
the court must advise the defendant of any right to (A), Appealing a Conviction. If the
appeal Ithe sentenceand of the right of the person who defendant pleaded not guilty andwa
istinable to paythe costb fani'appeal to apply~for leave convicted, after sentencing the court
to appeal in forrna pauperis; If the defendant so must-advise the defendant of the right to
requests,rthe clerkof the~c~ourt !must immediately appeal the conviction.
prepare and file a notice of appeal on' behalf of the
defendant. (B) Appealing a Sentence. After sentencing _

-regardless of the defendant's plea -
the court must advise the defendant of 1
any right to appeal the sentence.

(C) Appeal Costs. The court must advise a,
defendant who is unable to pay appeal
costs of the right to ask for permission to
appeal in forma pauperis.

(2) Clerk's Filing of Notice. If the defendant so~
requests, the clerk must immediately preparej

and file a notice of appeal on the defendant'
behalf. K

(d) Judgment. (k) Judgment.
r

(1) In General. A judgment of conviction must set (1) In General. In the judgment of conviction, th
forth the plea, the verdict or findings, the adjudicatiiocutmssefrhteplate jur vrit ~r
and the sentence. If the defendant is found not guilty the court's findings, the adjudication, and the
or for any other reason is entitled to be discharged, sentence. If the defendant is found not guilty or7
judgment must be entered accordingly. The judgment is otherwise entitled to be discharged, the court
must be signed by the judge and entered by the clerk, must so order. The judge must sign the

judgment, and the clerk must enter it.
(2) Criminal Forfeiture.Forfeiture procedures ar

goendb ue3.. (2) Criminal Forfeiture. Forfeiture proceduresar

are governed by Rule 32.2.

(e) Plea Withdrawal. If a motion to withdraw a plea of
guilty or nolo contendere is made before sentence is
imposed, the court may permit the plea to be withdrawn if
the defendat shows any fair and just reason. At any later
time, a plea may be set aside only on direct appeal or, by
motion under 28 U.S.C. § 2255__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _
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COMMITTEE NOTE

The language of Rule 32 has been amended as part of the general restyling ofthe Criminal Rules to make themrmore
Lo easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be

stylistic only, except as noted below.

L The rule has been completely reorganized to make it easier to follow and apply. For example, the definitions in
the rule have been moved to the first section and the sequencing of the sections generally follows the procedure for
presentencing and sentencing procedures.

Revised Rule 32(a) contains definitions that currently appear in Rule 32(f). One substantive change was made in
Rule 32(a)(2). The Committee expanded the definition of victims of crimes of violence or sexual abuse to include victims

L of child pornography under 18 U.S.C. §§ 2251-2257 (child pornography and related offenses). The Committee
considered those victims to be similar to victims of sexual offenses under 18 U.S.C. §§ 2241-2248, who already possess
that Tight.

Revised Rule 32(d) has been amended to more clearly set out the contents of the presentence report concerning
the application of the Sentencing Guidelines.

Current Rule 32(e), whichaddresses the ability of a defendant to withdraw a guilty plea, has been moved to
Rule I1(e).

Rule 32(h) is a new provision that reflects Burns v. United States, 501 U.S. 129,138-39 (1991). In Burns, the Court
held that before a sentencing court could depart upward on a ground, not previously identified in the presentence report
as a ground for departure, Rule 32 requires the court to give the parties reasonable notice that it is contemplating such
a ruling and to identify the specific ground for the departure. The Court also indicated that because the procedural
entitlements in Rule 32 apply equally to both parties, it was equally appropriate to frame the issue as whether notice is
required before the sentencing court departs either upward or downward. Id. at 135, n.4.

Revised Rule 32(i)(3) addresses changes to current Rule 32(c)(1). Under the current rule, the court is required to
"rule on any unresolved objections to thepresentencereport." The rule does not specify, however, whether that provision

L should be read literally to mean every objection that might have been made to the report or only on those objections that
might in some way actually affect the sentence. The Committee believed that a broad reading of the current rule might
place an unreasonable burden on the court without providing any real benefit to the sentencing process. Revised Rule
32(i)(3) narrows the requirement for court findings to those instances when the objection addresses a "controverted
matter." If the objection satisfies that criterion, the court must either make a finding on the objection or decide that a
'finding is not required because the matter will not affect sentencing or that the matter will not be considered at all in

iLg sentencing.

7 Revised Rule 32(i)(4)(B) provides for the right of certain victims to address the court during sentencing. As noted,
L supra, revised Rule 32(a)(2) expands the definition of victims to include victims of crimes under 18 U.S.C. §§ 2251-57

(child pornography and related offenses). Thus, they too will now be permitted to address the court.

Revised Rule 32(i)(1)(B) is intended to clarify language that currently exists in Rule 32(h)(3), that the court must
inform both parties that the court will rely on information not in the presentence report and provide them with an
opportunity to comment on the information.

Rule 32(i)(4)(C) includes a change concerning who may request an in camera proceeding. Under current Rule
32(c)(4), the parties must file a joint motion for an in camera proceeding to hear the statements by defense counsel, the
defendant, the attorney for the government, or any victim. Under the revised rule, any party may move (for good cause)
that the court hear in camera any statement-by a party or a victim-made under revised Rule 32(i)(4).
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Finally, the Committee considered, but did not adopt, an amendment that would have required the court to rule on r
any "unresolved objection to a material matter" in the presentence report, whether or not the court will consider it in
imposing an appropriate sentence. The amendment was considered because an unresolved objection that has no impact
on determining a sentence under the Sentencing Guidelines, may affect other important'post-sentencing decisions. For '
example, the Bureau of Prisons consults the presentence report in deciding where a defendant will actually serve his or
her sentence of confinement. See A Judicial Guide to the Federal Bureau of Prisons, 11 (United States Department of r
Justice, Federal Bureau of Prisons 1,995,) (noting that "Bureau relies primarily onthe Presentence Investigator Report
.')3, And as some courtsjhave,recognized, Rxile32 was intendedito guard against adverse consequences of a statement
in thepresentence report that the court may have been found to be,, false. United States vit Velasquez, 748 F.2d 972, 974
(8th Cir. 1984) (rule designed, to protect against evil thatfalse allegation That defendant was notorious alien smuggler Li
would affect defendant' tfor years to, oiore) 's&eealsb'Unite States v. Brown, 71,5! F.2'd 387,,:389 n2 (5th Cir. 1983)
(sentelcing rteprttaffects ",L'place 4bfinbarceratin, h ahicesFforripa'role,, and rlxelationiships with social service and
correctionallagenciesafter release fro lson'h. K l K

If L , 1 u n 1 , l 1 ' '. 1 l Fi d 1 L

To avoid unduly burdening the court, the Comittee elted iot to require resolution of objections that go only to V
service of sentence; However, because of the presentence report's criticai role in post-sentence administration, counsel L
may wish to point'outito ,the~court those ttes'that atliically considered by the Bureau of Prisons in designating the
place of confinement. For example, the Bureau considers:

the type of offense, the length of sentence, the defendant's age, the defendant's release residence, the need for
medical or other special treatment, and any placement recommendation made by the court.

A Judicial Guide to the Federal Bureau of Prisons, supra, at 1 1. Further, a question as to whether or not the defendant
has a "drug problem"icould have an impaction whetherthe defendant would be eligible for prison drug abuse treatment
programs. 18 U.S.C.,§ 362 1(e) (Substance ,abuse treatment).

If counsel objects to; material in 'the presentence report that could affect the defendant's service of sentence, the
court may resolve the objection, but is not required to do so. ' '

REPORTER'S NOTES

In publishing the "style" changes to the Federal' Rules of Criminal Procedure, the Committee decided to publish
separately any rule that' includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the benchi and, th bar anyproposed amendments that the Committee believes will result C

in significant changes in current practice. Rule 32 is one of those rules. In revising Rule 32, the Committee decided to
also propose a substaritive change that would limit1 te occasions that-the sentencing-judge would have to rule on
unresolved objections to'the presentence reort. v Thversio nof Rule '32 is being published simultaneously in a separate
pamphlet.
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Rule 32.1. Revocation or Modification of Probation or Rule 32.1. Revoking or Modifying Probation or
L Supervised Release. Supervised Release

ci(a) Revocation of Probation or Supervised Release. (a) Initial Appearance.
(1) Preliminary Hearing. Whenever a person is held

in custody on the ground that the person has violated a (1) Person In Custody. A person held in custody
condition of probation or supervised release, the for violating probation or supervised release
person shall be afforded a prompt hearing before any must be taken without unnecessary delay
judge, or a United States magistrate who has been before a magistrate judge.
,given the authoritypursuant to 28 U.S.C. § 636 to
conduct such hearings, in order to determine whether (A) If the person is held in custody in the

L, > there is probable cause to hold the person for a district where an alleged violation
revocation hearing. The person shall be given occurred, the initial appearance must be

in that district.
](A) notice of the preliminary hearing and its

purpose and of the alleged violation; (B) If the person is held in custody in a
(B) an opportunity to appear at the hearing and district other than where an alleged

L present evidence in the person's own behalf; violation occurred, the initial appearance
(C) upon request, the opportunity to question must be in that district, or in an adjacent

V '' witnesses against the person unless, for good; district if the appearance can occur more
cause, the federal magistrate decides that justice promptly there.
does not require the appearance of the witness;T 4 and (2) Upon a Summons. When a person appears in
(D) notice of the person's right to be represented response to a summons for violating probation

by counsel. or supervised release, a magistrate judge must
E ] proceed under this rule.

The proceedings shall be recorded stenographically or
by an electronic recording device. If probable cause is (3) Advice. The judge must inform the person of
found to exist, the person shall be held for a revocation the following:

L , hearing. The person may be released pursuant to Rule
46(c) pending, the revocation hearing. If probable (A) the alleged violation of probation or

4 cause is not found to exist, the proceeding shall be supervised release;
dismissed.

(B) the person's right to retain counsel or to
request that counsel be appointed if the
person cannot obtain counsel; and

(C) the person's right, if held in custody, to a
preliminary hearing under Rule
32.1(b)(1).

(4) Appearance in the District With Jurisdiction.
If the person is arrested or appears in the
district that has jurisdiction to conduct a
revocation hearing - either originally or by
transfer of jurisdiction - the court must

___________________________________________________ proceed under Rule 32.1 (b)(e).
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ML,
(5) Appearance in a District Lacking

Jurisdiction. If the person is arrested or
appears in a district that does not have
jurisdiction to conduct a revocation hearing,
the magistrate judge must:

(A) 'if the alleged violation occurred in the
district of arrest, conduct a preliminary
i'hearingunder Rule 32.1(b) and either: >

(i) transfer th'e person to the district 1
that has jurisdictibo, ifthe judge p I
finds probable cause to believe that
a violation occurred; or-

(ii) dismiss the proceedings and so
notify the court that has
jurisdiction, if the judge finds no
probable caus'e to believe that a
violation o'ccurred; or

(B) if the alleged violation did not occur ink
the district of arrest,!transfer the person]
to the district that has jurisdiction if: F

(i) the government produces certified
copies of the judgment, warrant,
and warrant application; and Li

(ii) the judge finds that the person is te
same person named in the warrant L

(6) Release or Detention. The magistrate judgeF
may release or detain the person under 18 C

U.S.C. § 3143(a) pending further proceeding
The burden of establishing that the person will
not flee or pose a danger to any other person Sr v
to the community rests with the person. U)

(b) Revocation.

(1) Preliminary Hearing.

(A) In General If a person is in custody f
violating a condition of probation or
supervised release, a magistrate judge r
must promptly conduct a hearing to L
determine whether there is probable
cause to believe that a violation
occurred. The person may waive the
hearing.
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(B) Requirements. The hearing must be
recorded by a court reporter or by a

LI suitable recording device. The judge
must give the person:

(i) notice of the hearing and its
purpose, the alleged violation, and
the person's right to retain counsel
or to request that counsel be
appointed if the person cannot
obtain counsel;

(ii) an opportunity to appear at the
hearing and present evidence; and,

(iii) upon request, an opportunity to

question any adverse witness,
unless the judge determines that the
interest of justice does not require|
the witness to appear.

(C) Referral. If the judge finds probable
cause, the judge must conduct a

7 revocation hearing. If the judge does not
find probable cause, the judge must
dismiss the proceeding.

(2) Revocation Hearing. The revocation hearing, (2) Revocation Hearing. Unlessiwaived by the
unless waived by the person, shall be held within person, the court must hold the revocation
a reasonable time in the district of jurisdiction. hearing within a reasonable time in the district
The person shall be given: having jurisdiction. The person is entitled to:
(A) written notice of the alleged violation;
(B) disclosure of the evidence against the person; (A) written notice of the alleged violation;
(C) an opportunity to appear and to present

L evidence in the person's own behalf, (B) disclosure of the evidence against the
(D) the opportunity to question adverse person;

witnesses; and
(E) notice of the person's right to be represented (C) an opportunity to appear, present

by counsel. evidence, and question any adverse
witness unless the court determines that
the interest of justice does not require
the witness to appear; and

(D) notice of the person's right to retain
counsel or to request that counsel be
appointed if the person cannot obtain
counsel.
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(b) Modification of Probation or Supervised Release. A (c) Modification. L
hearing and assistance of counsel are required before the C

terms or conditions of probation or supervised release can be (1) In General. Before modifying the conditions
modified, unless the relief to be granted to the person on of probation or supervised release, the court
probation or supervised release upon the person's request or must hold a hearing, at which the person has "I
on the court's owntmotion is favorable to the person, and the the right to counsel.,'-
attorney for the governrnent,, after having been given notice
of the proposed reliefaand a reasonable opportunity to object, (2) Exceptions. A hearing is not required if:
has not objected. An extension of the term of probation or
supervised release is not favorable to the person for the (A) the person waives the hearing; or
purposes of this rulei,, -.

(B) the relief sought is favorable to the
person and does not extend the term ofl1.
probation or of supervised release; and l

(C) an attorney for the government has
received notice of the relief sought, has
had a reasonable opportunity to object,
and has not done so.

(d) Disposition of the Case. The court's disposition 6,f
the case is governed by 18 U.S.C. § 3563 and :{

§ 3565 (probation) and § 3583 (supervised release .

(c) Production of Statements.
(1) In General. Rule 26.2(a)-(d) and (f) applies at any (e) Producing a Statement. Rule 26.2(a)-(d) and

hearing under this rule. applies at a hearing under this rule. If a party fails io
(2) Sanctions for Failure to Produce Statement. If a comply with a Rule 26.2 order to produce a

party elects not to comply with an order under Rulir witness's statement, the court must not consider
26.2(a) to deliver a statement to the moving party, the witness's testimony.
court may not consider the testimony of a witness
whose statement is withheld.

COM E NOTE 7
I

The language of Rule 32.1 has been amended, as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminol gy consistent throughout the rules. These changes are intended | l
to be stylistic only, except as noted below.

Rule 32.1 has been completely revised and expaided. The Committee believed that it was important to spell outs q
more completely in this rule the various procedural steps that must be met when dealing with a revocation or modification
of probation or supervised release. To that end, some language formerly located in Rule 40 has been moved to revised
Rule 32. 1. -Throughout the rule, the terms "magistrate jlug,'and "court" (see revised Rulel1(b)(Definitions)) are used l
to reflect that in revocation cases, initial proceedings inboth felony and misdemeanor cases will normally be conducted
before a magistrate judge, although a district judge maysoconduct them. But a districtjudgemust make the revocation
decision if the offense of conviction was a felony. See 18 U.S.C. § 3401(i) (recognizing that district judge may designate
a magistrate judge to conduct hearing and submit proposed findings of fact and recommendations).
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L Revised Rule 32.1(a)(1)-(4) is new material. Presently, there is no provision in the rules for conducting initial
appearances for defendants charged with violating probation or supervised release-although some districts apply such

C procedures. Although the rule labels these proceedings as initial appearances, the Committee believed that it was best
to separate those proceedings from Rule 5 proceedings, because the procedures differ for persons who are charged with
violating conditions of probation or supervised release.

L, The Committee is also aware that, in some districts, it is not the practice to have an initial appearance for a
revocation ofprobation or supervised release proceeding. Although Rule 32.1 (a) will require such an appearance, nothing
in the rule prohibits a court from combining the initial appearance proceeding, if convened consistent with the "without

LA unnecessary delay" time requirement of the rule, with the preliminary hearing under Rule 32.1 (b)."

'Revised Rule 32.1(a)(5) is derived from current Rule 40(d).

Revised Rule 32.1 (a)(6), which is derived from current Rule 46(c), provides that the defendant bears the burden
of showing that he or she will not flee or pose a danger pending a hearing on the revocation of probation or supervised
release. The Committee believes that the new language is not a substantive change because it makes no change in
practice.

L q Rule 32.1 (b)( 1 )(B)(iii) and Rule 32.1 (b)(2)(C) address the ability of a releasee to question adverse witnesses at the,
preliminary and revocation hearings. Those provisions recognize that the court should apply ia balancing test at the'
hearing itself when considering the releasee's asserted right to cross-examine adverse witnesses. The court is to balance.
the person's interest in the constitutionally guaranteed right to confrontation against the government's good cause for
'denying it. See, e.g.,"Morrissey v. Brewer, 408 U.S. 471, 489 (1972); United States v. Conito, 177 F.3d 1166 (9th Cir.
1999); United States v. Walker, 117 F.3d 417 (9th Cir. 1997); United States v. Zentgraf, 20 F.3d 906 (8th Cir. 1994).

Rule 32.1 (c)(2)(A) permits the person to waive a hearing to modify the conditions of probation or supervised
C release, Although that language is new to the rule, the Committee believes that it reflects current practice.

LI The remainder of revised Rule 32.1 is derived from the current Rule 32.1.

LLI
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LJ
Rule 32.2. Criminal Forfeiture Rule 32.2. Criminal Forfeiture

(a) Notice to the Defendant. A court shall not enter a (a) Notice, to the Defendant. A court must not enter a

judgment of forfeiture in a criminal proceeding unless the judgment of forfeiture in a criminal proceeding

indictment or information contains notice to the defendant unless the rindictment or information contains notice

that the government will seek 'the forfeiture 'fprofperty as to the defendant that the government will seek the

part of any sentende in accordance with the 'applicable forfeiture of property ,as part of any Psentence in

statute. 'I i accordance with the applicable statute. l

(b) Entry of Preliminary Order of Foreiture, PPost (b) Entering a Preliminary Order of Forfeiture. v
Verdict Hearing.

(1) In General. As soon as practicable after a
(1) As, soon as practicable after entering ,guilty verdict or verdict or finding of guilty, or after a plea of

accepting ,a plea of guiltyor nol contendere ,on any count in 'guilty or nolo contendere is accepted, on any
an indictment or information' with regard to which criminal count in an indictment or information
forfeiture is sought, the court shall determine what property- regarding which criminal forfeiture is sought,

Js subject lto forfeiturekund¢ ther applicable statute. ff the court must determine what property is
forfeiture of spepific pperty is sought, the court shall 'subject to forfeiture under the applicable
determinel, whether he , goernment has esta lished the statute. If the government seeks forfeiture of
requisite nexusbetween, the property and offense. If the specific property,, the court must determine
government seeks a" perIonalf oney judgmnetagainst the whether the government has established the L

defendant, >het court shall deaItine the anount of money requisite nexus between the property and the

that the defendant will be ordered to pay. The court's offense. If the government seeks a personal
determination may be based nlevidence ahrpady in the money judgment, the court must determine the
record, including any "rittenpllea agreemei orEif the amount of nioney that the defendant will be
forfeitureis contested, on eviderce or informaion presented ordered to pay. The cour's determination may

by the parties at a hearing after the verdict oid finding of guilt. be, based on evidence already in thejrecord, U
(2). If the court finds that property is subj'ect to forfeiture, including any written plea agreement or, if the
it shall promptly enter a preliminary order of forfeiture forfeiture is contested, on evidence or
setting forth the amount 'pf any, money judgmneit or directing information presented by the parties at a L

the forfeiture of specific property without regard to any third hearing after the' verdict or finding of guilt.
party's interest in all or part of it. Determining whether a
third party has such an interest shall be deferred until any
third party files a claim in an ancillary proceeding under
Rule 32.2(c).

(3) The entry of a preliminary order of forfeiture (2) Preliminary Order. If the court finds that
authorizes the Attorney General (or a designee) to seize the property is subject to forfeiture, it must
specific property subject to' forfeiture; to conduct any promptly enter a preliminary order of
discovery the court considers proper in identifying, locating, forfeiture setting forth the amount of any
or disposing of the property; End to commence proceedings money judgment or directing the forfeiture of
that comply with any statutes governing thirdlparty rights. specific property without regard to any third
At sentencing-or at any time before, sentencing if the party's interest in all or part of it. Determining l)
defendant consents-the order of forfeiture becomes final as whether a third party has such an interest must
to the defendant and shall be made a part of the sentence and be deferred until any third party files a claim in |

included in the judgment. The court may include in the an ancillary proceeding under Rule 32.2(c).
order of forfeiture conditions reasonably necessary to
preserve the property's value pending any appeal. |
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(3) Seizing Property. The entry of a preliminary
order of forfeiture authorizes the Attorney
General (or a designee) to seize the specific
property subject to forfeiture; to conduct any
discovery the court considers proper in
identifying, locating, or disposing of the

L property; and to commence proceedings that

comply with any statutes governing third-party
rights. At sentencing - or at any time before

L sentencing if the defendant consents - the
order of forfeiture becomes final as to the
defendant and must be made a part of the,
sentence and be included in the judgment. The
court may include in the order of forfeiture
conditions reasonably necessary to preserve

L the property's value pending any appeal.

(4) Upon a party's request in a case in which a jury returns (4) Juqy Determination. Upon a party's requiest

L T¢ a verdict of guilty, the jury shall determine whether the in a case in which a jury returns a verdict of
government has established the requisite nexus between the guilty, the jury must determine whether the

erty and the offense committed by the defendant. government has established the requisite nexus
between the property and the offense
committed by the defendant.

(c) Ancillary Proceeding; Entering a Final Orderof
L lh(c) Ancillary Proceeding; Final Order of Forfeiture. Forfeiture.

(1) If, as prescribed by statute, a third party files a petition
asserting an interest in the property to be forfeited, the court (1) In General If, as prescribed by statute, a third

L I W shall conduct an ancillary proceeding but no ancillary party files a petition asserting an interest in the
proceeding is required to the extent that the forfeiture property to be forfeited, the court must conduct
consists of a money judgment. an ancillary proceeding, but no ancillary

proceeding is required to the extent that the
(A) In the ancillary proceeding, the court may, on forfeiture consists of a money judgment.

motion, dismiss the petition for lack of standing, for failure
to state a claim, or for any other lawful reason. For purposes (A) lInthe ancillary proceeding, the court
of the motion, the facts set forth in the petition are assumed may, on motion, dismiss the petition for

C I to be true. lack of standing, for failure to state a
L i (B) After disposing of any motion filed under Rule claim, or for any other lawful reason.

32.2(c)(l)(A) and before conducting a hearing on the For purposes of the motion, the facts s't
petition, the court may permit the parties to conduct forth in the petition are assumed to be
discovery in accordance with the Federal Rules of Civil true.
Procedure if the court determines that discovery is necessary
or desirable to resolve factual issues. When discovery ends, (B) After disposing of any motion filed
a party may move for summary judgment under Rule 56 of under Rule 32.2(c)(1)(A) and before
the Federal Rules of Civil Procedure. conducting a hearing on the petition, the

court may permit the parties to conduct
,discovery in accordance with the Federal
Rules of Civil Procedure if the court
determines that discovery is necessary or
desirable to resolve factual issues.L When discovery ends, a party may move
for summary judgment under Federal

tL Rule of Civil Procedure 56.
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(2) When the ancillary proceeding ends, the court shall (2) Entering a Final Order. When the ancillary A
enter a final order of forfeiture by amending the preliminary proceeding ends, the court must enter a final
order as necessary to account for any third-party rights. If no order of forfeiture by amending the LA
third party files a timely, claim, the preliminary order preliminary order as necessary to account for
becomes the final order of forfeiture, if the court finds that any third-party rights. If no third party files a
the defendant (or any combination of defendants convicted timely petition, the preliminary order becomes
in the case) had an interest inthneproperty that is forfeitable the final order of forfeiture if the court finds
underthe applicable statute. The`defendantnay not object that the defendant (or any combination of
to the entry of the final order of forfeiture on the ground that defendants convicted in the case) had an
the property belongshlin whole or in part, toia codefendant or interest in the property that is forfeitable under
third party, noprinay a third party objectlto the final order on the applicable statute. The defendant may not
the. ground that the4hirdl party had an interest in the property. object to the entry of the final order on the
(3)X If multiple ¢third-,party pttions are filed in the same ground that the property belongs, in whole ort.
case, anlorder ldisfiissinmgiorgraing one petition is not in part, to a codefendant or third party; nor
appealable until rulings ae imade onall petitions, unless& the may a third party object to the final order on
court determin-sii..at thee'is no 'justreason ifor delay. 'the ground that the third party had an interest,
(4) W ain isino pafrt of'sentencing. in the property.

4 121 11, z t1 iril4~ [ i~le -p r',l i h1klty~ 1 1r ! 1 IC
'j i slilil jl'tH lqj jlj 'I !!iN, 10!l' ''! t N ' N (3) Multiple Petitions. If multiple third-party

petitionsare filed in the same case, an order,
dismissing or granting one petition is not
appealable until rulings are made on all the
petitions, unless the court determines that there
is no just reason for delay.

I (4) Ancillary Proceeding Not Part of Sentencing
An ancillary proceeding is not part of ,

sentencing. L
(d) Stay Pending Appeal. If a defendant appeals fro:

(d) Stay Pending Appeal. If a defendant appeals from a a conviction or an order of forfeiture, the court mE 1
conviction or order of forfeiture, the court may stay the order stay the order of forfeiture on terms appropriate tor~i
of forfeiture on terms appropriate to ensure that the proIer ensure that the property remains available pendin
remains available pending appellate review. A stay doe not appellate review. A stay does not delay the
delay the ancillary proceeding or the determination of a third ancillary proceeding or the determination of a thicJ
party's rights orinterests. If the courtrules in favor of pny party's rights or interests. If the court rules in favor
third party while an appeal is pending, the court may amend of any third party while an appeal is pending, the r
the order of forfeiture but shall, not transfer an court may amend the order of forfeiture but must
interest to a third party until the decision on appeal becomes not transfer any property interest to a third party 1
final, unless the defendant consents in writing or on the until the decision on appeal becomes final, unless C

record. the defendant consents in writing or on the recorde
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(e) Subsequently Located Property; Substitute (e) Subsequently Located Property; Substitute
7 | Property. Property.

(1) On the government's motion, the court may at
any time enter an order of forfeiture or amend an existing (1) In General. On the government's motion, thev | order of forfeiture to include property that: court may at any time enter an order of

(A) is subject to forfeiture under an existing order of forfeiture or amend an existing order of
forfeiture but was located and identified after that order was 'forfeiture to include property that:
entered; or

(B) is substitute property that qualifies -for forfeiture (A) is subject to forfeiture under an existing
under an applicable statute. order 'of forfeiture but was located and

identified after that order was entered; or

(B) is substitute property that qualifies for
forfeiture under an applicable statute.

Li| (2) If the government shows that the property is subject (2) Procedure. If the government shows that the
to forfeiture under Rule 32.2(e)(1), the court shall: property is subject to forfeiture under Rule

(A) enter an order forfeiting that property, or amend an 32.2(e)(1), the court must:
existing preliminary or final order to include it; and

(B) if a third party files a petition claiming an interest (A) enter an order forfeiting that property, or
in the property, conduct an ancillary proceeding under Rule amend an existing preliminary or final
i 32.2(c). order to include it; and

(3) There is no right to trial by jury under Rule 32.2(e).
(B) if a third party files a petition claiming

an interest in the property, conduct an
ancillary proceeding under Rule 32.2(c).

(3) Jury Trial Limited. There is no right to jury
trial under Rule 32.2(e).

COMMITTEE NOTE

The language of Rule 32.2 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are intended
to be stylistic only.

L
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Rule 33. New Trial Rule 33. New Trial

On a defendant's motion, the court may grant a new trial to (a) Defendant's Motion. Upon the defendant's C

that defendant if the interests of justice so require. If trial motion, the court may vacate any judgment and
was by the court without a jury, the court may- on grant a new trial if the interest of justice so requires.
defendant's motion for new trial- vacate the judgment, take If the case was tried without a jury, the court may F
additional testimony, and direct the entry of a new judgment. take additional testimony and enter a new judgent. L

A motion for -a new trial based on newly discovered evidence
may be made only within three years afterlthe verdict or' 1,(b) Time to File.
f'inding of guilty But if an appeal iS pending, the court may
grant the otion oly onreanod of the case. A motion for a (1) Newly Discovered Evidence. Any motion for
new tal based on any other gi~bunds may be made only a new trial grounded on newly discovered
Cwithin 7 days after the verdict or finding of guilty or within evidence must be filed within 3 years after the LF
such f ' time asthe coumay fix during the 7-day verdict or finding of guilty. If an appeal is
period. ' ,2' pending, the court may not grant a motion for a )

I pk 'oS 1'l ' Wdt \1l '1' ltriq!tq+ 1, l 45 F ' new trial until the appellate court remands the
case.

(2) Other Grounds. Any motion for a new trial
grounded on any reason other than newly
discovered evidence must be filed within 7
days after the verdict or finding of guilty, or
within such further time as the court sets

l_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ during-the 7-day period.

COMMITTEE NOTE

The language of Rule 33 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

L)
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lr | Rule 34. Arrest of Judgment Rule 34. Arresting Judgment
L The court on motion of a defendant shall arrest judgment if (a) In General. Upon the defendant's motion or on its

the indictment or information does not charge an offense or own, the court must arrest judgment if:.
if the court was without jurisdiction of the offense charged.L The motion in arrest of judgment shall be made within 7 (1) the indictment or information does not charge
days after verdict or finding of guilty, or after plea of guilty an offense; or
or nolo contendere, or within such further time as the court

iL a may fix during the 7-day period. (2) the court does not have jurisdiction of the
charged offense.

(b) Time to File. The defendant must move to arrest
judgment within 7 days after the court accepts a

r. 0verdict or finding of guilty, or after a plea of guilty
or nolo contendere, or within such further time as
the court sets during the 7-day period.

COMMITTEE NOTE

The language of Rule 34 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

LI
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Li

Rule 35. Correction or Reduction of Sentence Rule 35. Correcting or Reducing a Sentence

(a) Correction of Sentence on Remand. The court shall (a) Definition. For purposes of this rule, "sentencing" F
correct a sentence that is, determined on appeal under 18 means the entry of judgment. L |
U.S.C. 3742 to have been imposed in violation of law, to
have been imposed as a result of an incorrect application of (b) ,Correcting Clear Error. Within 7 days after !

the sentencing guidelines, or to be unreasonable, upon sentencing, the court may correct a sentence that J

remand of the case to the court- resulted from' arithmetical, technical, or other clear

error. M
(1) for imposition of a sentence in accord with the

findings of the court of appeals; or

(2) for further sentencing proceedings if, after such LI
proceedings, the court determines that the originall

sentence was incorrect.

(b) Reduction of Sentence for Substantial Assistance. If (c) Reducing a Sentence for Substantial Assistancel

the Government so moves within one year after the sentence

is imposed, the court may reduce a sentence to reflect a !(1) In General. Upon the government's motion

defendant's subsequent, substantial assistance in made within one year after sentencing, the l
investigating or prosecuting another person in accordance court may reduce a sentence if:

with the guidelines and policy statements issued by the

Sentencing Commission under 28 U.S.C. § 994. The court (A) the defendant, after sentencing, provided

may consider a government motion to reduce a sentence substantial assistance in investigating or EJ

made one year or more after the sentence is imposed if the prosecuting another person; and

defendant's substantial assistance involves information or,

evidence not known by the defendant until one year or miore (B) reducing the sentence accords with the |
after sentence is imposed. In evaluating whether substantial Sentencing Commission's guidelines and Li

assistance has been rendered, the court may consider the policy statements.

defendant's pre-sentence assistance. In applying this |
subdivision, the court may reduce the sentence to a level (2) Later Motion. The court may consider a L
below that established by statute as a minimum sentence. government motion to reduce a sentence made

more than one year after sentencing if the m
defendant's substantial assistance involved la
information not known to the defendant until

more than one year after sentencing. |

U
(3) Evaluating Substantial Assistance. In

evaluating whether the defendant has provided |l
substantial assistance, the court may consider L

the defendant's presentence assistance.

(4) Below Statutory Minimum. When acting

under Rule 35(b), the court may reduce the

sentence to a level below the minimum

sentence established by statute.

(c) Correction of Sentence by Sentencing Court. The

i court, acting within 7 days after the imposition of sentence,

may correct a sentence that was imposed as the result of

arithmetical, technical, or other clear error.

Page -124-



r - - { - -

COMMITTEE NOTE

The language of Rule 35 has been amended as part of the general restyling of the Criminal Rules to make them moreL @ easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only, except as noted below.

The Committee deleted current Rule 35(a) (Correction on Remand). Congress added that rule, which currently
addresses the issue of the district court's actions following a remand on the issue of sentencing, in the Sentencing Reform

7 Act of 1984, Pub. L. No. 98-473. The rule cross-references 18 U.S.C. § 3742, also enacted in 1984, which provides
L detailed guidance on the various options available to the appellate courts in addressing sentencing errors. In reviewing

both provisions, the Committee concluded that Rule 35(a) was no longer needed. First, the statute clearly covers the
subject matter, and second, it is not necessary to address an issue that would be very clear to a district court following

Ly a decision by a court of appeals.

In the place of current Rule 35(a), the Committee has inserted a definition of sentencing, to indicate that for the
purposes of Rule 35, "sentencing" means the entry of the judgment. In the current version of Rule 35(c), the sentencing
court is authorized to correct errors in the sentence if the correction is made within seven days of the imposition of ther sentence. Although the term "imposition of sentence" was not defined in the rule, the courts that addressed the issue were
split. The majority view was that the term meant the oral announcement of the sentence and the minority view was that
it meant the entry of the judgment. See United States v. Aguirre, 214 F.3d 1122, 1124-25 (9"' Cir. 2000) (discussion of
Rule 35(c) and citing cases). The Committee was persuaded that the more appropriate term in the context of Rule 35,
was the term "sentencing" and that it should be defined as the point when judgment is entered. Although the Committee
recognizes that the amendment may cause a change in practice (at least in those circuits that read current Rule 35(c) to

7 meanthe oral announcement ofthe sentence) that approach makes Rule 35 consistent with otherrules, including the Rules
of Appellate Procedure, which treat the entry of the judgment as the triggering event for appellate timetables.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this separate
publication is to highlight for the bench and the bar any proposed amendments that the Committee believes will result
in significant changes in current practice. Rule 35 was one of those rules. Another version of Rule 35, which includes
a substantive change, is presented in the "substantive" package.

L

r-
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Rule 36. Clerical Mistakes. Rule 36. Clerical Error

Clerical mistakes in judgments, orders, or other parts of the After giving any notice it considers appropriate, the
record and errors in the record arising from oversight or court may at any time correct a clerical error in a
omission may be corrected by the court at any time and after judgment, order, or other part of the record, or correct an
such notice, if any, as the court orders. error in the record arising from oversight or omission. [

COMMITTEE NOTE [2

The language of Rule 3 6 has been amended as part of the general restyling of the Criminal 'Rules to make them more
easily 'understood andid"to'niake style and terminology consistent throughout the rules. ''These changes are intended to be 7
stylistic only.
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If|| VIII. APPEAL

L Rule 37. Taking Appeal. [Abrogated 1968.1 Rule 37. [Reserved]

L

[n 11 |Rule 38. Stay of Execution' Rule 38. Staying a Sentence or a Disability

, (a) Stay of Execution. A sentence of death shall be stayed (a) Death Sentence. The court must stay a death
__ if an appeal is taken from the conviction or sentence. sentence if the defendant appeals the conviction or

sentence.

(b) Imprisonment., A sentence of imprisonment shall be (b) Imprisonment.
stayed if an appeal is taken from the conviction or sentence
and the defendant is released pending disposition of appeal (1) Stay Granted. If the defendant is released
pursuant to Rule 9(b) of the Federal Rules of Appellate pending appeal, the court must stay a sentence
Procedure. If not stayed, the court may recommend to the of imprisonment.

CL j Attorney General that the defendant be retained at, or
transferred to, a place of confinement near the place of trial (2) Stay Denied; Place of Confinement. If the

i i l or the place where an app'allis to be heard, for a period, defendant is not released pending appeal, the
reasonably necessary to pelmit the defendant to assist in the court may recommend to the Attorney General
preparation of an appeal to the court of appeals. that the defendant be confined near the placed

p of the trial or appeal for a period reasonably

L necessary to permit the defendant to assist inm
preparing the appeal.

7 E (c) Fine. A sentence to pay a fine or a fine and costs, if an (c) Fine. If the defendant appeals, the district court, or
L appeal is taken, may be stayed by the district court or by the the court of appeals under Federal Rule of

court of appeals upon such terms as the court deems proper. Appellate Procedure 8, may stay a sentence to pay a
The court may require the defendant pending appeal to fine or a fine and costs. The court may stay theL deposit the whole or any part of the fine and costs in the sentence on any terms considered appropriate and
registry of the district court, or to give bond for the payment may require the defendant to:
thereof, or to submit to an, examination of assets, and it may
make any appropriate order to restrain the defendant from (1) deposit all or part of the fine and costs into the
dissipating such defendant's,assets. district court's registry pending appeal;

(2) post a bond to pay the fine and costs; or

(3) submit to an examination concerning the
L. defendant's assets and, if appropriate, order the

defendant to refrain from dissipating assets.

(d) Probation. A sentence of probation may be stayed if an (d) Probation. If the defendant appeals, the court may
appeal from the conviction or sentence is taken. If the stay a sentence of probation. The court must set the
sentence is stayed, the court shall fix the terms of the stay. terms of any stay.
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L)
(e) Notice to Victims and Restitution. A sanction imposed (e) Restitution and Notice to Victims.

as part of the sentence pursuant to 18 U.S.C. 3555 or 3556
may, if an appeal of the conviction or sentence is taken, be (1) In General. If the defendant appeals, the [
stayed by the district court or by the; court of appeals upon district court, or the court of appeals under
such terms as the court finds appropriate. The court may Federal Rule of Appellate Procedure 8, may
issue such orders as may-be reasonably necessary to ensure stay - on any terms considered appropriate- l
compliance with the sanction upon disposition of the appeal, any sentence providing for restitution under 18
including the6entering of at estraining order or an injunction U.S.C. § 355 6 or notice under 18 U.S.C.
or requiring a deposit in whole ojin -part of the monetary §3555. -
amount~involved into, the registry of the district court or, .. ,
execution of a;perfoq ance bond. ' p (2) Ensuring Compliance., Te court may issue

any order reasonably necessary to ensure i
compliance with a restitution order or notice
after disposition of an appeal, including:

(A) a restraining order;

(B) an injunction;

(C) an order requiring the defendant to
deposit all or part of any monetary
restitution into the district court's
registry, or M

(D) an order requiring the defendant to posl a
bond. e i

(f) Disabilities. A civil or employment disability arisin f) Forfeiture. A stay of a forfeiture order is governed
under a Federal statute by reason of the defendant's by Rule 32.2(d).
conviction or sentence may, if an appeal is taken, be stayed
by the district court or by the court of appeals upon such (g) Disability. If the defendant's conviction or a;
terms as the court finds appropriate. The court may enter a sentence creates a civil or employment disabilir
restraining order or an injunction, or take any other action under federal law, the district court, or the court of
that may be reasonably necessary to protect the interest appeals under Federal Rule of Appellate Procedure
represented by the disability pending disposition of the 8, may' stay the disability pending appeal on any
appeal. terms considered appropriate. The court may issue

any order reasonably necessary to protect the
interest represented by the disability pending '
appeal, including a restraining order or an
injuncton. Ji7

[! ~~~~~~~~~~~~~~~Li
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COMMITTEE NOTE

The language of Rule 38 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Ha The reference to Appellate Rule 9(b) is deleted. The Committee believed that the reference was unnecessary and
its deletion was not intended to be substantive in nature.

K
L
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||Rule 39. Supervision of Appeal [Abrogated 19681 Rule 39. [Reserved]

L
IX. SUPPLEMENTARY AND SPECIAL TITLE VIII. SUPPLEMENTARY AND

PROCEEDINGS SPECIAL PROCEEDINGS [
Rule 40. Commitment to Another District Rule 40. Arrest for Failing to Appear in Another

District .

(a) Appearance Before Federal Magistrate Judge. If a (a) In General. If a person is arrested under a warrant
person is arrested in a district other than that in which the issued in another district for failing to appear - as r
offense is alleged to have been committed, that person shall required by the terms of that person's release under L!
be taken without unnecessary delay before the nearest 18 U.S.C. §§ 3141-3156 or by a subpoena -the
available federal magistrate judge, in accordance with the person must be taken without unnecessary delay F
provisions of Rule 5. Preliminary proceedings concerning before a magistrate judge in the district of the arrest. L
the defendant shall be conducted in accordance with Rules 5
and 5. 1, except that if no preliminary examination is held (b) Proceedings. The judge must proceed under Rule
because an indictment has been returned or an information 5(c)(3) as applicable. E
filed or because the defendant elects to have the preliminary
hearing conducted in the district in which the prosecution is (c) Release or Detention Order. The judge may
pending, the person shall be held to answer upon a finding modify any previous release or detention order E
that such person is the person named in the indictment, issued in another district, but must state in writing
information, or warrant. If held to answer, the defendant the reasons for doing so. 7
shall be held to answer in the district court in which the
prosecution is pending - provided that a warrant is issued L
in that district if the arrest was made without a warrant-
upon production of the warrant or a certified copy thereof. Al
The warrant or certified copy may be produced by facsimile
transmission.

(b) Statement by Federal Magistrate Judge. In addition to ,
the statements required by Rule 5, the federal magistrate
judge shall inform the defendant of the provisions of Rule
20. L
(c) Papers. If a defendant is held or discharged,, the papers

in the proceeding and any bail taken shall be transmitted to E
the clerk of the district court in which the prosecution is
pending.
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(d) Arrest of Probationer or Supervised Releasee. If a
person is arrested for a violation of probation or supervised
release in a district other than the district having jurisdiction,
such person must be taken without unnecessary delay before
the nearest available federal magistrate judge. The person
may be released under Rule 46(c). The federal magistrate
judge shall:

- (1) Proceed under Rule 32.1 ifjurisdiction over the
person is transferred to that district;

(2) Hold a prompt preliminary hearing if the alleged
violation occurred in that district, and either (i) hold
the person to answer in the district court of the district
having jurisdiction or (ii) dismiss the proceedings and
so notify the court; or

(3) Otherwise order the person held to answer in the
district court of the district having jurisdiction upon
production of certified copies of the judgment, the
warrant, and the application for the warrant, and upon
a finding that the person before the magistrate judge is
the person named in the warrant.

(e) Arrest for Failure to Appear. If a person is arrested on
a warrant in a district other than that in which the warrant
was issued, and the warrant was issued because of the failure
of the person named therein to appear as required pursuant to
a subpoena or the terms of that person's release, the person
arrested must be taken without unnecessary delay before the
nearest available federal magistrate judge. Upon production
of the warrant or a certified copy thereof and a finding that
the person before the magistrate judge is the person named
in the warrant, the federal magistrate judge shall hold the
person to answer in the district in which the warrant was
issued.

(f) Release or Detention. If a person was previously
detained or conditionally released, pursuant to chapter 207
of title 18, United States Code, in another district where a
warrant, information, or indictment issued, the federal
magistrate judge shall take into account the decision
previously made and the reasons set forth therefor, if any,
but will not be bound by that decision. If the federal
magistrate judge amends the release or detention decision or
alters the conditions of release, the magistrate judge shall set
forth the reasons therefor in writing.
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COMMITTEE NOTE Lp

The language of Rule 40 has been amended as part of the general restyling of the Criminal Rules to make them more
easily understood and to make style and terminology consistent throughout the rules. These changes are intended to be
stylistic only.

Rule 40 has been completely revised. The Committee believed that it wouldlbe much clearer and more helpful to
locate portions of Rule 40 in Rules 5 (initial appearances), 5.1 (preliminary hearings), and 32.1 (revocation or-t
modification of probation or supervised release). Accordingly, current Rule 40(a), has been relocated in Rules 5 and 5.1.
Current Rule 40(b) has been relocated in Rule 5(c)(2)(B) and current Rule 40(c) has been moved to Rule'5(c)(2)(F).

Current Rule 40(d) has been relocated in Rule 32.1 (a)(5). The first sentence of current Rule 40(e) is now located
in revised Rule 40(a). The second sentence of current Rule 40(e) is now inr'eised Rule 40(b) ard current Rule 40(f) is l
revised Rule 40(c).

it

I1,
_,

ILIF}

IL
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i Rule 41. Search and Seizure Rule 41. Search and Seizure

(a) Authority to Issue Warrant. Upon the request of a (a) Scope and Definitions.
federal law enforcement officer or an attorney for the
government, a search warrant authorized by this rule may be (1) Scope. This rule does not modify any statute
issued (1) by a federal magistrate judge, or a state court of regulating search or seizure, or the issuance
record within the federal district, for a search of property or and execution of a search warrant in special

X for a person within the district and (2) by a federal circumstances.
magistrate judge for a search of property or for a person
either within or outside the district if the property or person

7 is within the district when the warrant is sought but might
L move outside the district before the warrant is executed.

(2) Definitions. The following definitions apply
under this rule:

(A) "Property" includes documents, books,
papers, any other tangible objects, and
information.

V (B) "Daytime" means the hours between
6:00 a.m. and 10:00 p.m. according to
local time.

K (C) "Federal law enforcement officer"
means a government agent (other than
an attorney for the government) who is
engaged in enforcing the criminal laws
and is within any category of officers
authorized by the Attorney General to
request a search warrant.
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',E(b) Authority to Issue a Warrant. At the request of,
a federal'law enforcement officer or an attorney
for the government: L

(1) a magistrate judge with authority in the
district - or if none is reasonably available,
a judge of a state' court of record in the
district '- 'has authority to issue aw;warrant io
search for and seize a person or property K

'located within the district; and

(2) a magistrate judge withauthority in the'
district has authority to issue a warrant for a |

person or property outside the district if the
person or property is located within the K
district when the warrant is issued but might
move or be moved outside the district before
the warrant is executed. V

(b) Property or Persons Which May be Seized With a (c) Persons or Property Subject to Search or
Warrant. A warrant may be issued under this rule to search Seizure. A warrant may be issued for any of the l
for and seize any (1) property that constitutes evidence of the following:
commission of a criminal offense; or (2) contraband, the
fruits of the crime, or things otherwise criminally possessedc (1) evidence of a crime;
or (3) property designed or intended for use or which has
been used as the means of committing a criminal offense; or (2) contraband, fruits of crime, or other items

[(4) person for whose arrest there is probable cause, or who is illegally possessed;
unlawfully restrained.

(3) property designed for use, intended for use,
or used in committing a crime; or X

(4) a person to be arrested or a person who is
unlawfully restrained. F7
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(c) Issuance and Contents. (d) Obtaining a Warrant.
(1) Warrant Upon Affidavit. A warrant other than a

warrant upon oral testimony under paragraph (2) of this (1) Probable Cause. After receiving an
subdivision shall issue only on an affidavit or affidavits affidavit or other information, a magistrate
sworn to before the federal magistrate judge or state judge judge or a judge of a state court of record
and establishing grounds for issuing the warrant. If the must issue the warrant if there is probable
federal magistrate judge or state judge is satisfied that the cause to search for and seize a person or
grounds for the application exist or that there is probable property under Rule 41 (c).
cause to believe that they exist, that magistrate judge or
state judge shall issue a warrant identifying the property or (2) Requesting a Warrant in the Presence of aL person to be seized and naming or describing the person or Judge.
place to be searched. The finding of probable cause may
be based upon hearsay evidence in whole or in part. Before (A) I+Warrant on an Affidavit. When a
ruling on al request for a warrant the federal magistrate federal law enforcement officer or an
judge or state judge may requite !the affiant to appear attorney for the government presents
personally and may examime under oath the affiant and any an affidavit in support of a warrant, the a

witnesses the affiant may produce, provided that such judge may require the affiant to appear
proceeding shall be taken down by a court reporter or personally and may examine under
recording equipment and made part of the affidavit. oath the affiant and any witness the

affiant produces.

(B) Warrant on Sworn Testimony. The
judge may wholly or partially dispense
with a written affidavit and base afT warrant on sworn testimony if doing so
is reasonable under the circumstances.

(C) Recording Testimony. Testimony I
taken in support of a warrant must be

d recorded by a court reporter or by a
suitable recording device, and the
judge must file the transcript or
recording with the clerk, along withL any affidavit.

" The warrant shall be directed to a civil officer of the United
!States authorized to enforce or assist in enforcing any law
thereof or to a person so authorized by the President of the

r United States.

It shall command the officer to search, within a specified
period of time not to exceed 10 days, the person or place
named for the property or person specified. The warrant
ishall be served in the daytime, unless the issuing authority,
by appropriate provision in -the warrant, and for reasonable
cause shown, authorized its execution at times other than
-daytime. It shall designate a federal magistrate judge to
whom it shall be returned.
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(2) Warrant Upon Oral Testimony. (3) Requesting a Warrant by Telephonic or
(A) General Rule. If the circumstances make it Other Means. ,

reasonable to dispense, in whole or in part, with a written u
affidavit, a Federal magistrate judge may issue a warrant (A) In General. A magistrate judge may
based upon sworn testimony comiunicated~by telephone issue-a warrantbased on information
or other appropriate means,. including facsimile communicated by telephone or other '
transmission. , appropriate means, including facsimile

transmission.

(B) Application. The person who is requesting the
warrant shall prepare a docurment to betknown as a (B) Recording Testim'ony. Uponlearning
duplicate original warrant and shall read such duplicate that an applicant is requesting a, 1
original warrant, verbatim, to the Federal magistrate judge. warrant,' a magistrate judge must:
The Federal magistrate judge shall enter, verbatim, what is i

so read to such magistrate judgelon a document to be (i) place underoath the applicant
known as the original warrant The Federal magistrate and any person on whose
judge may' direct thaty the warrant be modified. testimony the application is

' et l S he lo 1 1 based; and ,

- I A d11a ;1(ii) make a verbatim record of the L
conversation with a suitable
recording device, if available, or
by a court reporter, or in writing. L)

(C) Issuance. If the Federal magistrate judge is satisfied '

that the circumstances are such as to make it reasonable to
dispense with a written affidavit and that the grounds for '

the application exist or that there is probable cause to
believe that they exist, the Federal magistrate judge shall
order the issuance of a warrant by directing the person e C

requesting the warrant to sign the Federal magistrate
i judge's name on the duplicate original warrant. The

Federal magistrate judge shall; immediately sign the V
original warrant and enter on the face of the original
warrant -the exact time when the warrant was ordered to be
issued. The finding ofprobable'cause fora warrant upon

oral testimony may be based on the same kind of evidence
as is sufficient for a warrant upon affidavit. -L

'- . F1 , ,

Er
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L I_
(D) Recording and Certification of Testimony. When a (C) Certifying Testimony. The magistrate

caller informs the Federal magistrate judge that the purpose judge must have any recording or court
of the call is to request a warrant, the Federal magistrate reporter's notes transcribed, certify the
judge shall immediately place under oath each person transcription's accuracy, and file a
whose testimony forms a basis of the application and each copy of the record and the
person applying for that warrant. If a voice recording transcription with the clerk. Any
device is available, the Federal magistrate judge shall written verbatim record must be signed
record by means of such device all of the call after the by the magistrate judge and filed with

X caller-informs the Federal magistrate judge that the purpose the clerk.
of the call is to request a warrant. Otherwise a
stenographic or longhand verbatim record shall be made. (D) Suppression Limited. Absent a finding
If a voice recording device is used or a stenographic record of bad faith, evidence obtained from a
made, the Federal magistrate judge shall have the record warrant issued under Rule 41(d)(3)(A)
transcribed, shall certify the accuracy of the transcription, is not subject to suppression on the
and shall file a copy of the original record and the ground that issuing the warrant in that
transcription with the court!. Ifoa longhand verbatim record manner was unreasonable under the
is made, the Federal magistrate judge shall file a signed circumstances.
copy with the court.

K copi(E) t Contents lT contents of a warrant upon oral (e) Issuing the Warrant.

testirnony' shalLTbe the same as the contents of a warrant
upon affidavit. (1) In General. The magistrate judge or a judge

of a state court of record must issue theK i warrant to an officer authorized to execute it.

(2) Contents of the Warrant. The warrant must
identify the person or property to be
searched, identify any person or property to
be seized, and designate the magistrate judge
to whom it must be returned. The warrant

must command the officer to:

(A) execute the warrant within a specified
time no longer than 10 days;

(B) execute the warrant during the
daytime, unless the judge for good

L cause expressly authorizes execution at
another time; and

(C) return the warrant to the magistrate
V__ __ ___ __ __ ___ __ ___ __ __ ___ __ ___ __ _ judge designated in the warrant.
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(F) Additional Rule for Execution. The person who (3) Warrant by Telephonic or Other Means. If
executes the warrant shall enter the exact time of execution a magistrate judge decides to proceed under,
on the face of the duplicate original warrant. Rule 41(d)(3)(A), the following additional

procedures apply:

,(A) Preparing a Proposed Duplicate
Original Warrant. The applicant must
,prepare a "proposed duplicate original
warrant" and must read or otherwise
transmit the contents of that document
,verbatim to the magistrate judge.

(B) Preparing an, Qriginal Warrant. The
magistrate judge must enter the
contents of the proposed duplicate I
original warrant into an original L
,warrant.

(C) Modifications. The magistrate judge
may direct the applicant to modify the
proposed duplicate original warrant. In
that case, the judge must also modify LL

lthe original warrant.

(G) Motion to Suppress Precluded. Absent a finding of (D) Signing the Original Warrant and the

bad faith, evidence obtained pursuant to a warrant issued Duplicate Original Warrant. Upon
under this paragraph is not subject to a motion to suppress determining to issue the warrant, the f
-on the ground that the circumstances were not such as to magistrate judge must immediately
make it reasonable to dispense with a written affidavit. sign the original warrant, enter on its

face the exact time it is issued, and
direct the applicant to sign the judge's
name on the duplicate original warrant.
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(d) Execution and Return with Inventory. The officer (f) Executing and Returning the Warrant.
taking property under the warrant shall give to the person
from whom or from whose premises the property was taken a (1) Noting the Time. The officer executing the.
copy of the warrant and a receipt for the property taken or warrant must enter on its face the exact date

C shall leave the copy and receipt at the place from which the and time it is executed.
property was taken.

(2) Inventory. An officer present during the
execution of the warrant must prepare and .
verify an inventory of any property seized.
The officer must do so in the presence of
another officer and the person from whom,
or from whose premises, the property was
.taken. If either one is not present,, the officer
must prepare and verify the inventory in the
presence of at least one other credible
person.

(3) Receipt. The officer executing the warrantmust:

(A) give a copy of the warrant and a
LI ,receipt for the property taken to the

person from whom, or from whose
premises, the property was taken; or

(B) leave a copy of the warrant and receipt
at the place where the officer took the
property.

The return shall be made promptly and shall be accompanied (4) Return. The officer executing the warrant
by a written inventory of any property taken. The inventory must promptly return it - together with a'
shall be made in the presence of the applicant for the warrant copy of the inventoryT*- to the magistrate
and the person from whose possession or premises the I judge' designated on the warrant. The judge
property was taken, if they are present, or in the presence of mustlon request, give a copy of the

X , at least one credible person other than the applicant for the I inventory to the person from whom, or from
warrant or the person from whose possession or premises the whose premises the property was taken andL property was taken, and shall be verified by the officer. The to the applicant for the warrant.
federal magistrate judge shall upon request deliver a copy of

Sthe inventory to the person from whom or from whose

F premises the property was taken and to the applicant for the|
1[warrant.|

r
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(e) Motion for Return of Property. A person aggrieved by (g) Motion to Return Property. A person aggrieved
an unlawful search and seizure or by the deprivation of by an unlawful search and seizure of property or
property may move the district court for the district in which by the deprivation of property may move for the-
the property was seized for the return of the property on the property's return. The motion must be filed in~the,
ground that such person is entitled to lawful possession of district where the property was seized. The court
the property. The court shall receive evidence on any issue must receive evidence on any factual issue
of fact necessary to thedecision of the motion. If the motion necessary to decide the motion. If it grants the
is granted, the property shall be returned to the movant, motion, the court must return the property to the
although reasonable c}nditions may be imposed to protect movant, but may impose reasonable conditions to I
access and use of he property 1in subse~quent proceedings. If protect access to the property and its use in later see
a motion for returti of propet is ihade or comes on for proceedings.
hearing in he district o4ral after indktment or

-information is filed,,Jt s`ll4 btatedalso asia motion to
suppress iunderORile& 1it _________1_1______________________________

Mojetion to Su~ press 11 [ [!00,
(f) 1AMotion to SuppI riofi to rtess evidence (h) Motion to Suppress. A defendant may move to

may be made in the courtof the distict of trial as providedo suppress evidence in the court where the trial will
in Rule 12. I, occur, as Rule 12 provides. iL

(g) Return of Papers to Clerk. 'The federal magistrate (i) Forwarding Papers to the Clerk. The
judge before whom the warrant is returned shall attach to the magistrate judge to whom the warrant is returned
warrant a copy of the return, inventory and all other papers must attach to -the warrant a copy of the return, of
in connection therewith and shall file them with the clerk of the inventory, and of all other related papers and
Ithe district court for the district in which the property was must deliver them to the clerk in the district where
seized. ' the property was seized.

(h) Scope and Definitions. This rule does not modify any'-
act, 'inconsistent with it, regulating search, seizure and the d.

issuance and execution of search warrants in circumstances
Nfor which special provision is made The term "property"is
used in this rule to irclude documents, books, papers and any
other tangible'objects. The te"rmI"daytime" is used in this
rule mean hours frpn 6:00' a.n.1to 0 0:00 p.m. according to
|local time. The phrase 'efedera'Tlawv enforcement officer" is!
used in this rule to ean any go vernment agent, other than
an attorney for the government as defined inRule 54(c), why
is engaged in the enforcement of the criminal laws and is l

within any category of officers authorized by the Attorney
General to requestlthe issuance of a,,search warrant.

COMMITTEE NOTE 2
The language of Rule 41 has been amended as part of the general restyling of the Criminal Rules to make them [

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as otherwise noted below. Rule 41 has been completelyreorganized to make
it easier to read and apply its key provisions.
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Current Rule 41(c)(1), which refers to the fact that hearsay evidence may be used to support probable cause,
has been deleted. That language was added to the rule in 1972, apparently to reflect emerging federal case law.,
See Advisory Committee Note to 1972 Amendments to Rule 41 (citing cases). Similar language was added to Rule
4 in 1974. In the intervening years, however, the case law has become perfectly clear on that proposition. Thus,
the Committee believed that the reference to hearsay was no longer necessary. Furthermore, the limited referenceL to hearsay evidence was misleading to the extent that it might have suggested that other forms of inadmissible
evidence could not be considered. For example, the rule made no reference to considering a defendant's prior
criminal'record, which clearly may be 'considered in deciding whether probable cause exists. See, e.g., Brinegar
v. United States, 338 U.S. 160 (1949) (officer's knowledge of defendant's prior criminal activity). Rather than
address that issue, or any other similar issues, the Committee believed that the matter was best addressedin Rule,
1 101(d)(3), Federal Rules-of Evidence. That rule explicitly provides that the Federal Rules of Evidence do not
apply to "preliminary examinations in criminal cases,.. . issuance of warrants for arrest, criminal summonses,,andL i search warrants .7... The Advisory Committee Note accompanying that rule recognizes that: "The nature of the
proceedings makes application of the formal rules of evidence inappropriate andimpracticable." The Committee,
did not intend to make any substantive changes in practice by deleting'thereference to hearsay evidence.

Current Rule 41(d) provides that the officer taking the property ,under the Warrant must provide a receipt for
the property and complete an inventory. The revised rule indicates that the inventory may be completed by an
officer present during the execution of the warrant, and not necessarily the, officer actually executing the, warrant.,

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes whatit considered at least one major substantive change. The purpose for this
,separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes, in current practice. Rule 41 is one of those rules. Another version of Rule 41,
which includes a substantive change that would permit a judgeto issue a warrant for a covert entry for purposes,

C of noncontinuous observation, is being published simultaneously in a separate pamphlet.
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Rule 42. Criminal Contempt Rule 42. Criminal Contempt

(b) Disposition Upon Notice and Hearing. A criminal (a) Disposition After Notice. Any person who
contempt except as provided in subdivision (a) of this rule commits criminal contempt may be punished for
shall be prosecuted on notice. The notice shall state the time' that contempt after prosecution on notice.
and place of hearing, allowing a reasonable time for the , ,,
preparation of the defense, and shall state the essential facts (1) Notice. The court'must givelthe person
constituting the criminal contempt'carged and describe it as notice in open court,"in an order td show
such. The notice shall be given orallyby lthe judge in open ' cause, or in an arrest order. The, notice must: V
court in the presence of thedefendant or, on appliation of F r'i F

the United State's attorney or of~i attorn, ey atppointed by the '(A)`l l state the timeand place "of the trial;
court forithatlpurposelby'an drder toshlow',caus&eokfh brder , " I

of arrest. The 'defendant is' entitled t' a trial 'by jurh in any K (B) allov' ' de'fedant d reasonable time ON

case in which"ln cof toireglso qprcdes. Jhe 'dhfodant ' ' prepare a defensedan'
is entitled to admisni'llto bailiasiprovided intliierius If '' JI
the cont'eMpt charged involves disrespect tot r criticism of a (C) state the essential facts constituting the
judge, that 'Jdge' iA ' at it'fhetrial or charged 'criminal contempt and
hearing leotiWphsrei dnfehdisnxt![pi po$!`` a ver'dit describe it 'as 'such.
or findi g' ot'g'uiii'h So0t shhal0lhtrah 4rd&fixig the I, ' [ ,1 N

punishment (2) Appointing a Prosecutor. The court must
request that the contempt be prosecuted by
an attorney for the government, unless the
interest ofjdstice' requ'ires the appointment
of anothe 'attorriiey. , If the government
declines'the request, the court must appoint
another atrney to prosecute the contempt.

(3) Trial ad Disposition 'A person being
prosecuted for criminal contempt is entitled
to a jury trial in any case in which federal
-law so provides and must be released or
detained 'as Rule 46 provides. If the criminal
contempt involves disrespect toward or
criticism of a judge, that judge is disqualified V
from presiding at the contempt trial or
hearing unless,the defendant consents. Upon
a finding or verdict of guilty, the court must
impose the punishment.

(a) Summary Disposition. A criminal contempt may be (b) Summary Disposition. Notwithstanding any
punished summarily if the judge certifies that the judge saw other provision of these rules, the court (other
or heard the conduct constituting the contempt and that it than a magistrate judge) may summarily punish a
was committed in the actual presence of the court. The order person who compiits criminal contempt in its
of contempt shall recite the facts and shall be signed by the presence if the judge saw or heard the
judge and entered of record. contemptuous conductland so certifies; a

magistrate judge may summarily punish a person
as provided in 28 U.S.C. § 636(e). The contempt l
order must recite the facts, be signed by the judge,
and be filed with'the clerk.
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COMMITTEE NOTE

The language of Rule 42 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout ,the rules. These changes are
intended to be stylistic only, except as noted below.

The revised rule is intended to more clearly set out the procedures for, conducting a criminal contempt
proceeding. The current rule implicitly recognizes that an attorney for the government may be involved, in the
prosecution of such cases. Revised Rule 42(a)(2) now explicitly addresses the appointment, of a "prosecutor" and

a; ' adopts language to reflect the holding in Young v. United States ex reL Vuitton, 481 U.S. 787 (1987)., In that case
the Supreme 'Court indicated that ordinarily the court should request that an attorney for the government prosecute
the contempt; only if that request is denied, should the court appoint a private prosecutor. The rule envisions that
a disinterested counsel should be appointed to prosecute the contempt.

Rule 42(b) has been amended to make it clear that a court may summarily punish a person for committing
contempt in the court's presence without regard to whether other rules, such as Rule 32 (sentencing procedures),
might otherwise apply. Sele.g., United States v. Martin-Trigona, 759 F.2d' 1017 (2d Cir. 1985). Further, Rule

v 42(b) has been amended' t6' recognize the contempt powers, of a court (other than a magistrate judge) and a
magistrate judge.

Lage.-143.
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X. GENERAL PROVISIONS TITLE IX. GENERAL PROVISIONS v
Rule 43. Presence of the Defendant Rule 43. Defendant's Presence

(a) Presence Required. The defendant shall be present at (a) When Required. Unless this rule provides
the arraignment, at the time of the plea, at every stage of the otherwise, the defendant must be, present at:
trial including the impaneling of the jury and the return of .'
the verdict and at the imposition ofsentence, except as ,1) 'the initial appearance, the arraignment, and 7
otherwise provided by this rdie.,' 'T' " the plea, I " ,

Q 'I Ir ] lxj >dfill Istrir 1 1!.' .I ii: tu 1 H' 1(2) sage,, incdiuunrijury 1inepanelmenLt

I and the return of the verdict; and',

'(3) sentencing.

(b) Continued Presence Not Required. The further ' (b) When Not Required. A defendant need not be V
progress of the trial to, and including the return of the verdict, , present under any of the following circumstances:
and the imposition of sentence, will not be prevented and the
defendant will be considered to have waived the right to be (1) Organizational Defendant. The defendant LI
present whenever a defendant, initially present at trial, or is an organization represented by counsel
having pleaded guilty or nolo contendere, who is present.

(1) is voluntarily absent after the trial has commenced
(whether or not the defendant has been informed by the (2) Misdemeanor Offense. The offense is
court of the obligation to remain during the trial), punishable by fine or by imprisonment for 7

(2) in a noncapital case, is voluntarily absent at the not more than one year, or both, and with the
imposition of sentence, or defendant's written consent, the court

(3) after being warned by the court that disruptive permits arraignment, plea, trial, and
conduct will cause the removal of the defendant from the sentencing to occur in the defendant's
courtroom, persists in conduct which is such as to justify absence.
exclusion from the courtroom.

(3) Conference or Hearing on a Legal
Question. The proceeding involves only a
conference or hearing on a question of law. £7

(4) Sentence Correction. The proceeding
involves the correction or reduction of
sentence under Rule 35 or 18 U.S.C.
§ 3582(c).
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(c) Presence Not Required. A defendant need not be (c) Waiving Continued Presence.

present:

L (1) when represented by counsel and the defendant is an (1) In General. A defendant who was initially
organization, as defined in 18 U.S.C. § 18; present at trial, or who had pleaded guilty orL (2) when the offense is punishable by fine or by nolo contendere, waives the right to be
imprisonment for not more than one year or both, and the present under' the following circumstances:
court, with the written consent of the defendant, permits

Sq arraignment, plea, trial, and imposition of sentence in the (A) when the defendant is voluntarily
defendant's absence; absent after the trial has begun,

(3) when the proceeding involves only' a conference or regardless of whether the court
hearing upon a question of law; or informed the defendant of an

(4) when the proceeding involves a reduction or obligation to remain during trial;
correction of sentence under Rule 35(b) or (c) or 18 U.S.C.
§ 3582(c). l (B) in a noncapital case, when the

defendant is voluntarily absent during
sentencing; or

(C) when the court warns the defendant
that it will remove the defendant from
the courtroom for disruptive behavior,
but the defendant persists in conduct
that justifies removal from the,
courtroom,,

(2) Waiver's Effect. ,If the defendant waives the
right to be preset the trial may proceed to

completion, including the verdict's return
and sentencing, during the defendant's
absence.

COMMITTEE NOTE

The language of Rule 43 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

RE PORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. Rule 43 was one of those rules. Anotherxversion of Rule 43,
which recognizes that the proposed Rules 5 and 10 would authorize video teleconferencing of certain proceedings,
is included in the "substantive" package.

L
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Rule 44. Right to and Assignment of Counsel Rule 44. Right to and Appointment of Counsel

(a) Right to Assigned Counsel. Every defendant who is, (a) Right to Appointed Counsel. A defendant who
unable to obtain counsel shall be entitled to have counsel is unable to obtain counsel is entitled to have
assigned to represent that defendant at every stage of the counsel appointed to represent the defendant at

proceedings from initial appearance before the federal every stage'of the proceeding from initial L
magistrate judge, or the ,court through appeal, unless the appearance through appeal, unless the defendant
defendant waives such appointment. waives this right

(b) Assignment Procedure.' the procedures for (b) Appointment Procedure.' Federala4awiand local
implementing theght set u in 'lsubdivision (a) shall be court rules govern the procedure for implemeniting a

those provided by law nd bylcal rules of court established the righft tocoiunsel.
pursuant thereto.

(c), JointIRepresentation. Whenever two or more (c) Inquiry Into Joint Representation. F
defendants have been jointly charged pursuant to Rule 8(b)
or have been joined for trial pursuant to Rule 13, and are (1) Joint Representation. Joint representation
represented by the same retained or assigned counsel or by occurs when:
retained bo assigned cdunsel who are associated in the
practicelofilaWi the courti shall proriptly inquire with respect (A) two or more defendants have been 1!

to such jointrepres~erntaionnd shall personally advise eachll charged jointly under Rule 8(b) or
defendant Hof the frigt to the lffective assistance of counsel, thave been joined for trial under Rule
including separate reptesenatibtli Jniess it appears that 13; and
there is good cause tobelieve of interest is likely
to arise, th 0 cou1i Mshsure as may be (B) the defendants are represented by the
appropriae pi sprsigt tocounsel. samej counsel, or counsel who are

associated in law practice.

(2) Court's Responsibilities in Cases of Joint

Representation. The court must promptly
inquire about the propriety of joint
representation and must personally advise
each defendant of the right to the effective
assistance of counsel, including separate
representation. Unless there is good cause to
believe that no conflict of interest is likely to
arise, the court must lake appropriate
measures to protect each defendant's right to
counsel.

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the general restyling of the Criminal Rules to make them L
more easily'understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only. '

Revised Rule 44 now refers to the "appointment" of counsel, rather than the, assignment of counsel; the
Committee believed the former term was more appropriate. See 18 U.S.C. § 3006A. In Rule 44(c), the term
"retained or assigned" hasbeen deleted as being unnecessary, without changing the court'sresponsibility to conduct L
an inquiry where joint representation occurs.

P -
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Rule 45. Time Rule 45. Computing and Extending Time

(a) Computation. In computing any period of time the (a) Computing Time. The following rules apply in
day of the act or event from which the designated period of computing any period of time specified in these
time begins to run shall not be included. The last day of the rules, any local rule, or any court order:
period so computed shall be included, unless it is 'a Saturday,
a Sunday, or a legal holiday, or, when the act to be done is (1) Day -of the Event Excluded. Exclude the
the filing of some paper in court, a day on which weather or day of the act, event, or default that begins
other conditions have made the office of the clerk of the the period.

L district court inaccessible, in which event the period runs
until the end of the next day which is not one of the (2) Exclusion from Brief Periods. Excluder aforementioned days. When a period of time prescribed or, intermediate Saturdays, Sundays, and legal

L allowed is less than 11 days, intermediate Saturdays, holidays when the period is less than 11
Sundays and legal holidays shalllbe excluded in the days.
computation. As used in these rules, "legal holiday"
includes New Year'ss Day, Birthday of Martin Luther King, (3) Last Day. Include the last day of the period
Jr., Washington's Birthday, Mem orial Day, Independence unless it is a Saturday, Sunday, legal holiday,

$ Day, Labor Day, Columbus Day, Veterans Day, or day on which weather or other conditions
Thanksgiving Day, Christmas Day, and any other day make the clerk's office inaccessible. When
appointed 'as a holiday by' the President or the Congress of the last 'day is excluded, the period runs until
the United States, or by the state in which the district court is the'end of the next day that is not a Saturday,
held. Sunday, legal holiday, or day when the

clerk's office is inaccessible.'

(4) "Legal Holiday"Defined. As used in this
rule, "legal holiday" means the day set aside
by statute for observing:

(A) New Year's Day;

(B) Martin Luther King, Jr.'s Birthday;

(C) Washington's Birthday;

L (D) Memorial Day;

(E) Independence Day;

(F) Labor Day;

(G) Columbus Day;

(HI) Veterans' Day;

(1) Thanksgiving Day; and

(J) . Christmas Day.

(K) "Legal holiday" also includes any
other day declared a holiday by the
President, the Congress, or the state
where the district court is held.
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(b) Enlargement. When an act is required or allowed to (b) Extending Time.
be done at or within a specified time, the court for cause ' I .
shown may at any time in its discretion (1) with or without (1) In General. When an act must or may be
motion or notice, order the period enlarged if request done within a specified period,' the court on
therefor is made before the expiration of the period its own may extend the time, or for good
originally prescribed or as extended by a previous order or cause may do so on a party' s motion made':
(2) upon motion madeafter the`expiration of the specified
period permit the act to be done if the failure to act was the (A) before the originally prescribed or
result of excusable neglect,'but the coud may not extend the previously extended time expires; or
time for taking any action under Rules 29 33, 34 and 35,
except to the extent and under ithe conditions stated in them. (B) after the time expires if the party failed

exceptl4.Aulb,', a .,b , i, Fi f~ , pat al]to act because of excusable neglect.

(2) Exceptions. The court may not extend the
time to take any action under Rules 29, 3'3,'
34, and 35, except as stated in those rules L

1(c) Unaffected by Expiration of Term.] Rescinded Feb.
28, 1966, eff. July 1, 1966.

(d) For Motions; Affidavits. A written motion, other
than one which may be heard ex parte, and notice of the
hearing thereof shall be served not later than 5 days before
the time specified for the hearing unless a different period is
fixed by rule or order of the court. For cause shown such an
order may be made on ex parte application. When a motion
is supported by an affidavit, the affidavit shall be served with
the motion; and opposing affidavits may be served not lessi
than 1 day before the hearing unless the court permits them j
to be served at a later time.

(e) Additional Time After Service by Mail. Whenever l (c) Additional Time After Service. When these I
party has the right or is required to do an act within a rules permit or require a party to act within a
prescribed period after the service of a notice or other pap specified period after a notice or a paper has been
upon that party and the notice or other paper is served by served on that party, 3 days are added to the
mail, 3 days shall be added to the prescribed period. period if service occurs in the manner provided

under Federal Rule of Civil Procedure 5(b)(2)(B),
(C), or (D).

COMMIyTEE NOTE

The language of Rule 45 has been amended as part of the general restyling of the Criminal Rules to make them J
more easily understood and to-make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only. ' s atn

The additional three days provided by Rule 45(c) is extended to the means of service authorized by the new K
paragraph (D) added to Rule 5(b) of the Federal Rules| of Civil Procedure, including - with the consent of the

person served - service by electronic means. The means of service authorized in civil actions apply to criminal
cases under Rule 49 (b). -

Rule 45(d), which governs the timing of written metions and affidavits, has been moved to Rule 47.
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Rule 46. Release from Custody Rule 46. Release from Custody; Supervising Detention

(a) Release Prior to Trial. Eligibility for release prior to (a) Before Trial. The provisions of 18 U.S.C.
|trial shall be in accordance with 18 U.S.C. §§ 3142 and §§ 3142 and 3144 govern pretrial release.
3144.

(b) Release During Trial. A person released before trial (b) During Trial." A person released before trial
shall continue on release during trial under the same terms 'continues on release during trial under the sameF and conditions as were previously imposed unless the court terms and conditions. But the court may order

| determines that other terms and conditions or termination of ' different terms and conditions or terminate the
release are necessary to assure such person's presence during 'release if necessary to ensure that the person will
the trial or to assure that such person's conduct will not be present during trial or that the person's conduct
L obstruct the'orderly and expeditious progress of the trial. will not obstruct the orderly and expeditious

progress of the trial.

(c) Pending Sentence and Notice of Appeal. Eligibility (c) Pending Sentencing or Appeal. The provisions
for release pending sentence or pending notice of appeal or of 18 U.S.C. § 3143 govern release pending
expiration of the time allowed for filing notice of appeal, sentencing or appeal. The burden of establishing
shall be in accordance with 18 U.S.d. § 3143. The burden of that the'defendant will not flee or pose a danger to
establishing that the defendant will not flee or pose a danger any other person or to the community rests with
to any other person or to the community rests with the the defqndant.
defendant.

(d) Pending Hearing on a'Violation of Probation
or Supervised Release. Rule 32.1 (a)(6) governs

LoV. release' pending a 'hearing on a violation of
probation or supervised release.

(d) Justification of Sureties. Every surety, except a (e) Surety; 1he court must not approve a bond
corporate surety which is approved as provided by law, shall unless any surety appears to be qualified. Every
justify by affidavit and may be required to describe in the surety, except a legally approved corporate surety,
affidavit the property by which the surety proposes to justify must demonstrate by affidavit that its assets are
and the encumbrances thereon, the number and amount of adequate., The court may require lthe affidavit to
other bonds and undertakings for bail entered into by the describe the following:
surety and remaining undischarged and all the other

L | liabilities of the surety. No bond shall be approved unless (1) the property that the surety proposes to use
the surety thereon appears to be qualified. as security;

(2) any encumbrance on that property;

(3) the number and amount of any other
L | undischarged bonds and bail undertakings

the surety has issued; andL ______________________________________________ (4) any other liability of the surety.

L
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(e) Forfeiture. (f) Bail Forfeiture.

(1) Declaration. If there is a breach of condition of a (1) Declaration. The court must declare the bail
bond, the district court shall declare a forfeiture of the bail. forfeited if a condition of the bond is

breached.
(2) Setting Aside. The court may direct that a forfeiture

be set aside in -whole or in part, upon such conditions as the (2) Setting Aside. The court may set aside in,
court may impose, if a person released upon an execution whole or in part a bail forfeiture upon any
of an appearance bond witha surety is subsequently condition the court may impose if: v
surrendered by the surety into, custody or if it otherwise
appears.that justice does not reqere the forfeiture. (A) the surety later surrenders into custody .,

theperson released on the surety's
appearance bond; or

(B) it appears that justice does not require
bail forfeiture.

(3) Enforcement. Whenaforfeiturehas notbeenset (3) Enforcement. i
aside, the court shall on motion enter a judgment of default
and execution may issue thereon. By entering into a bond (A) Default Judgment and Execution. If it
the obligors submit to the jurisdiction of the district court does not set aside a bail forfeiture, the ,
and irrevocably appoint the clerk of the court as their agenit court must, upon the government's
upon whom any papers affecting their liability may be motion, enter a default judgment.
served. Their liability may be enforced on motion without v
the necessity of an independent action. , The motion and (B) Jurisdiction and Service. By entering
such notice of the motion as the court prescribes may be into a bond, each surety submits to the
served on the clerk of the court, who shall forthwith mail 1!district court's jurisdiction and
copies to the obligors to their last known addresses. irrevocably appoints the district clerk L

as its agent to receive service of any i

(4) Remission. After entry of such judgment, the courtl filings affecting its liability.
may remit it in whole or in. part under the conditions
applying to the setting aside of forfeiture in paragraph (2) (C) Motion to Enforce. The court may, l

of this subdivision. upon the government's motion,
enforce the surety's liability without l
an independent action. The
government must serve any motion,
and notice as the court prescribes, on
the district clerk. If so served, the
clerk must promptly mail a copy to the
surety at its last known address. i

(4) Remission. After entering a judgment under
Rule 46(f)(3), the court may remit in whole

i al ' or in part the judgment under the same
conditions specified in Rule 46(f)(2).

L.
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(f) Exoneration. When a condition of the bond has been (g) Exoneration. The court must exonerate the

satisfied or the forfeiture thereof has been set aside or surety and release any bail when a bond condition
L remitted, the court shall exonerate the obligors and release has been satisfied or when the court has set aside

any bail. A surety may be exonerated by a deposit of cash in or remitted the forfeiture. The court must
the amount of the bond or by a timely surrender of the exonerate a surety who deposits cash in the

. defendant into custody. amount of the bond or timely surrenders the
defendant into custody.

(g) Supervision of Detention Pending Trial. The court (h) Supervising Detention Pending Trial.
l shall exercise supervision over the detention of defendants
and witnesses within the district pending trial for the purpose (1) In General. To eliminate unnecessary
of eliminating all unnecessary detention. The attorney for ' detention, the court must supervise the
the government shall make a biweekly report to the court detention within the district of any
listing each defendant and witness who has been held in defendants awaiting trial and of any persons

' custody pending, indictment, arraignment, or trial for a period held as material witnesses.
L in excess of ten days. As to each witness so'listed the

attorney for the government shall make a statement of the (2) Reports. An attorney for the governmentr reasons why such witness should not be released with or must report biweekly to the 'court, listing
Ly without the taking of a deposition pursuant to Rule 15(a). each material witness held in custody for

As to each defendant so listed the attorney for the more than 10 days pending indictment,
government shall make a statement of the reasons why the arraignment, or trial. For each material

F lidefendant is 'still held in custody. witn6ess !isted in the report, an attorney for
I ! the government'must state why the witness
I-.. should not be released ior without a

L. _______________________________________________ depdsitip being taken under Rulee 15(a).

(h) Forfeiture of Property. Nothing in this rule or in (i) Forfeiture of Property. The court may dispose
chapter 207 of title 18, United States Code, shall prevent the of a charged offense by ordering the forfeiture of
court from disposing of any charge by entering an order 18 U.S.C., § 3142(c)(1)(B)(xi)' property under 18
directing forfeiture of property pursuant to 18 U.S.C. U.S.C. § 3146(d), if a fine in the amount of the

Il E 3142(c)(1)(B)(xi) if the value of the property is an amount property's value would be an appropriate sentence
L | that would be an appropriate sentence after conviction of the for the charged offense.

offense charged and if such forfeiture is authorized by
statute or regulation.

(i) Production of Statements. (j) Producing a Statement.

C I (1) In General. Rule 26.2(a)-(d) and (f)'applies at a (1) In General. Rule 26.2(a)-(d) and (f) applies
detention hearing held under 18 U.S.C. § 3142, unless the at a detention hearing under 18 U.S.C.
court, for good cause shown, rules otherwise in a particular § 3142, unless the' court for good cause rules

F I case. otherwise.

(2) Sanctions for Failure to Produce Statement. If a (2) Sanctionsfor Not Producing a Statement.
party elects not to comply with an order under Rule 26.2(a) If a party disobeys a Rule 26.2 order to
to deliver a statement to the moving party, at the detention produce a witness's statement, the court
hearing the court may not consider the testimony of a must not consider that witness's testimony at
witness whose statement is withheld. the detention hearing.
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COMMITTEE NOTE

The language of Rule 46 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood-and to make style and terminology consistent throughout the rules. These changes are L.
intended to be stylistic only, except as'noted below.

'Although the general rule is that an appeal to a circuit court deprives the district court ofjurisdiction, Rule 46(c)
recognizes the apparent exception, tothat rule, - that the district court retains jurisdiction to decide whether the
defendant should be detained, evenif anotice of appeal has been filed. See, e.g., United States v. Meyers, 95 F.3d
1475(1Oth Cir. 1996),cert. denied, 522,U.S. 1006 (1997) (initial decision of whether to release defendant pending ,
appeal is to be~made bydistrictcourt), UitedStates v. Affle 765 F.2d,944 (10thCir. 1985); Jagov. United States
District Court, 570 F.2d, 618 '(6thCir.,j 978) (release of defendantpending appeal must first be sought in district
court)., See a so Federal Rule ofApellate Procedure 9tb) and theaccormpanying Committee Note. '

Revised Rule 46(h) deletes the requirement that the attorney for the goyernment file bi-weekly reports with the
court concerning the status of any defendants inpretrial detention. The Committee believed that the requirement
was-no lpngernlecessary in lightof,$heSpeedy Trial Act provisions. 18 U.S.C. §§ 3161, et.seq. 'On the otherhand,
the requirerent, ,tht thle attoey for e g rent file repors regardig detained material witnesses has been r
retained in the eI

Rule 46(i) addresses ihe ability of a court to order forfeiture of property where a defendant has failed to appear
as required by the court. 1lang IageLW the current rule, Rule 46(h), was originally included by Congress. The
new languagehas been rstylpd with no, hange in substance or practice intended. Under this provision, the court
may onl yforfeitpertyas pernitted under 8 U.S.C. ,§ 3146(d) and 3142(c)(1)(B)(xi). The term "appropriate
sentence" iscriitent with the S;ntencing Guidelines.
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Rule 47. Motions Rule 47. Motions and Supporting Affidavits

An application to the court for an order shall be by motion. (a) In General. A party applying to the court for an
A motion other than one made during a trial or hearing shall order must do so by motion.
be in writing unless the court permits it to be made orally. It
shall state the grounds upon which it is made and shall set (b) Form and Content of a Motion. A motion-
forth the relief or order sought. It may be supported -by except when made during a trial or hearing-
affidavit. must be-in writing, unless the court permits the

party to make the motion by other means. A
motion must state the grounds on which it is
based and the relief or order sought. A motionV maybe supported by affidavit.

(c) Timing of a Motion. 7A party must serve a
written motion -other than one that the court
may-hear ex parte - and any hearing notice atV least 5 days before the hearing date, unless a rule
or court order sets a different period. For good
cause, the court may set a different period upon
ex parte application.

L (d) Affidavit Supporting a Motion. The moving
party must serve any supporting affidavit with the
motion. A responding party must serve any

f opposing affidavit at least one day before the
________________________________________________________ hearing, unless the court permits later service.

L COMMITTEE NOTE

The language of Rule 47 has been amended as part of the general restyling of the Criminal Rules to make them
Ld more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

U In Rule 47(b), the word "orally" has been deleted. The Committee believed, first,,that the term should not act
as a limitation on those who are not able to speak orally and, second, a court may wish to entertain motions through
electronic or other reliable means. Deletion of the term also comports with a similar change in Rule 26, regarding

L the taking of testimony during trial. In place of that word, the Committee substituted the broader phrase "by other
means."
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Rule 48. Dismissal Rule 48. Dismissal

(a) By Attorney for Government. The Attorney General (a) i By the Government. The government may, with a
or the United States attorney may by leave of court file a leave of court, dismiss an indictment, information,
dismissal of an indictment, information, or complaint and the or complaint. The government may not dismiss'
prosecution shall thereupon terminate. Such a dismissal may itheprosecution during trial without the U
not be filed during the trialtwithout he consent of the defendant's consent.
defendant h "I' '; 2-{

de fendanl t If l< .^Sq 4 e(b) By the Court. The court may dismiss an J
(b) By Court. If there lis unnecessary delay in presenting: indictment, information, or complaint if

the charge to the grand jury or in filing an information unnecessary delay occurs in: P
against a defendant 1wh has been held to answer't the
district co ki4, orjf thereils unnecessary delay i'n bringing a (1) presenting a charge to a grand jury;
defendant lttrihal thLe cbu miay dismiss the indictment,

inform ation or complailt. (2) filing an information against a defendant; or

____________________'__'I_____________,____________ (3) bringing a defendant to trial. C

Li

COMMITTEE NOTE

The language of Rule 48 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminollbgy consistent throughout the rules. These changes are k

intended to be stylistic only.

The Committee considered the relationship between Rule 48(b) and the Speedy Trial Act. See 18 U.S.C. §§
3161, et seq. Rule 48(b), of course, operates independently from the Act. See, e.g., United States v. Goodson, 204
F.3d 508 (4th Cir. 2000) (noting purpose of Rule 48(b)); United States v. Carlone, 666 F.2d 1112, 1116 (7th Cir.
1981) (suggesting that Rule 48(b) could provide an alternate basis in an extreme case to dismiss an indictment,
withoutreference to Speedy Trial"Act); United States v. Balochi, 527 F.2d 562,563-64 (4th Cirn 1976) (per curiam) L
(Rule-48(b) is, broader in compass). In re-promulgating Rule 48(b), the Committee intends no change in the
relationship between that rule and the Speedy Trial Act.

L
* w~~~~~~~~~JI

r7
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Rule 49. Service and Filing of Papers Rule 49. Serving and Filing Papers

(a) Service: When Required. Written motions other than (a) When Required. A party must serve on every
z those which are heard ex parte, written notices, designations other party any written motion (other than one to

of record on appeal and similar papers shall be served upon be heard ex parte), written notice, designation ofr each of the parties. the record on appeal, or similar paper.

(b) Service: How Made. Whenever under these rules or (b) How Made. Service must be made in the manner
f by an order of the court service is required or permitted to be provided for a civil action. When these rules or a

made upon a party represented by an attorney, the service court order requires or permits service on a party
shall be made upon the attorney unless service upon the represented by an attorney, service must be made

7 party personally is ordered by the court. Service upon the on the attorney instead of the party, unless the
L attorney or upon a party shall be made in the manner court orders otherwise.

provided in civil actions.
(c) Notice of a Court Order. When the court issues

(c) Notice of Orders. Immediately upon the entry of an an order on any post-arraignment motion, the
order made on a written motion subsequent to arraignment clerk must provide notice in a manner provided

l the clerk shall mail to each party a notice thereof and shall for in a civil action. Except as Federal Rule of
L make a note in the docket of the mailing. Lack of notice of Appellate Procedure 4(b) provides otherwise, the

the entry by the clerk does not affect the time to appeal or clerk's failure to give notice does not affect the
v relieve or authorize the court to relieve a party for failure to time to appeal, or relieve - or authorize the court
I appeal within the, time allowed, except as permitted by Rule to relieve - a party's failure to appeal within the

4(b) of the Federal Rules of Appellate Procedure. allowed time.

(d) Filing. Papers required to be served shall be filed with (d) Filing. A party must file with the court a copy of
the court. Papers shall be filed in the manner provided in any paper the party is required to serve. A paper

7, civil actions. must be filed in a manner provided for in a civil
L action.

[(e) Abrogated April 27, 1995, eff. December 1, 1995]

COMMITTEE NOTE

I'd The language of Rule 49 has been amended as part of the general restyling of the Criminal Rules to make them
C more easily understood and to make style and terminology consistent throughout the rules.

L Rule 49(c) has been amended to reflect proposed changes in the Federal Rules of Civil Procedure that permit
(but do not require) a court to provide notice of its orders and judgments through electronic means. See Federal
Rules of Civil Procedure 5(b) and 77(d). As amended, Rule 49(c) now parallels a similar extant provision in Rule
49(b), regarding service of papers.

L
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Rule 50. Calendars; Plan for Prompt Disposition Rule 50. Prompt Disposition ,,

(a) Calendars. The district courts may provide for Scheduling preference must be given to criminal L
placing criminal proceedings upon appropriate calendars. proceedings as far as practicable.
Preference shall be given to criminal proceedings as far as
practicable. F

(b) Plans for Achieving Prompt Disposition of
Criminal Cases., To minimnize undue delay and to further L!
the prompt disposition of criminal -cases, each district court
shall conduct a continuing study of the administration of
criminal justice in the district court and before United States
magistrate judges of the district and shall prepare plans for
the prompt dispositipn of criminal cases in accordance with I
the provisions of Chapter 2,08 of Title 18;,United States
Code. "

I COMMITTEE NOTE

The language of Rule 50 has been amended as part of the general restyling of the Criminal Rules to make them

more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only, except as noted below. l

The first sentence in current Rule 50(a), which says that a court may place criminal proceedings on a calendar,
*has been deleted. The Committee believed thlat the sentence simply stated a truism and was no longer necessary.

l | Current Rule 50(b), which simply mirrors 18 U.S.C. § 3165, has been deleted in its entirety. The rule was
added in 1971 to meet congressional concernsmi pending legislation about deadlines in criminal cases. Provisions
governing deadlines were later enacted by Congress and protections were provided in the Speedy Trial Act. The
Committee concluded that in light of those enactments, Rule 50(b) was no longer necessary. L

Li

LJ
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Rule 51. Exceptions Unnecessary. Rule 51. Preserving Claimed Error

Exceptions to rulings or orders of the court are, (a) Exceptions Unnecessary. Exceptions to rulings
unnecessary and for all purposes for which an exception has or orders of the court are unnecessary.
heretofore been necessary it is sufficient that a party, at the

L time the ruling or order of the court is made or sought, makes (b) Preserving a Claim of Error. A party may
known to the court the action which that party desires the preserve a claim of error by informing the

i court to take or that party's objection to the action of the court - when the court ruling or order is made or
L court and the grounds therefor; but if a party has no sought - of the action the party wishes the court

opportunity to object to a ruling or order, the absence of an to take, or the party's objection to the court's
objection does thereafter prejudice that party. action and the grounds for that objection. If a

L party does not have an opportunity to object to a
ruling or order, the absence of an objection does
not later prejudice that party. A ruling or order

L that admits or excludes evidence is governed by
Federal Rule of Evidence 103.

L COMMITTEE NOTE

r The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them
,. more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.

L. The Rule includes a new sentence that explicitly states that any rulings regarding evidence are governed by
Federal Rule of Evidence 103. The sentence was added because of concerns about the Supersession Clause, 28
U.S.C. § 2072(b), of the Rules Enabling Act, and the possibility that an argument might have been made that
Congressional approval of this rule would supersede that Rule of Evidence.

L

ret
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Rule 52. Harmless Error and Plain Error Rule 52. Harmless and Plain Error

(a) Harmless Error. Any error, defect, irregularity, or (a) Harmless Error. Any error, defect, irregularity, Li
variance which does not affect substantial rights shall be or variance that does not affect substantial rights
disregarded. must be disregarded. d

(b) Plain Error. Plain errors or defects affecting (b) Plain Error. Alplainq error that affects substantial F
substantial rights may be noticed although they were not Trights ;may be considered even though it was notI
brought to the attention of the court. -brought to the court's attention. ai

rl;> ,tl d~q1.Il a: [ COMMITTEE NOTE L

The language of Rule 52 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understoodand to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.b 1

Rule 52(b) has been amended by deleting the words,"or defect" after the words "plain error." The change is
intended to remove any ambiguity in the rule. As noted by the Supreme Court, the language "plain error or defect"
was misleading to the extent that it might be read in the disjunctive. See United States v. Olano, 507 U.S. 725, 732
(1993) (incorrect to readRule l52(b) in the disjunctive); United States v. Young, 470 U.S. 1, 15 n. 12 (1985) (use L
of disjunctive in Rule 52(b) is misleading).

Li

LP
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Rule 53. Regulation of Conduct in the Court Room. Rule 53. Courtroom Photographing and
Broadcasting Prohibited

The taking of photographs in the court room during the Except as otherwise provided by a statute or these
F progress of judicial proceedings or radio broadcasting of rules, the court must not permit the taking of photographs

judicial proceedings from the court room shall not be in the courtroom during judicial proceedings or the
permitted by the court. broadcasting of judicial proceedings from the courtroom.

L I

La COMMITTEE NOTE

77 The language of Rule 53 has been amended as part of the general restyling of the Criminal Rules to make them
L more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only, except as noted below.

Although the word "radio" has been deleted from the rule, the Committee does not believe that the amendment
is a substantive change but rather one that accords with judicial interpretation applying the current rule to other
forms of broadcasting and functionally equivalent means. See, e.g., United States v. Hastings, 695 F.2d 1278, 1279,
n. 5 (11th Cir. 1983) (television proceedings prohibited); United States v. McVeigh, 931 F. Supp. 753 (D. Colo.
1996) (release of tape recordings ofproceedings prohibited). Given modem technology capabilities, the Committee
believed that a more generalized reference to "broadcasting" is appropriate.

Also, althoughtherevisedrule does not explicitly recognize exceptions within the rules themselves, the restyled
rule recognizes that other rules might permit, for example, video teleconferencing, which clearly involves
"broadcasting" of the proceedings, even if only for limited purposes.

REPORTER'S NOTES

In publishing the "style" changes to the Federal Rules of Criminal Procedure, the Committee decided to publish
separately any rule that includes what it considered at least one major substantive change. The purpose for this
separate publication is to highlight for the bench and the bar any proposed amendments that the Committee believes
will result in significant changes in current practice. That separate publication includes substantive amendments
to Rules 5 and 10 that would permit video teleconferencing of initial appearances and arraignments and to Rule 26
that would permit remote transmission of live testimony. Those amendments would thus impact on Rule 53.

L
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Rule 54. Application and Exception Rule 54. (Transferred)'

(a) Courts. These rules apply to all criminal proceedings
in the United States District Courts; in the District Court of
Guam; in the District Court for the Northern Mari4na
Islands, except as otherwise provided in articles IV and V of
the covenant provided by the Actof March 24, ~1976 (90~
Stat. 263)3"and in the 'District Court'of t~hViirginfIslands; in 7
the United States ,Courts, of lAppeals; ,and in the Supreme,
Court of the United States; except that the prosecution of'
offenses in the District Court of the Virgin Islands shall be
by indjctment or information as otherwiseprovided~by law.

C-

LJ

I S~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~I
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'All of Rule 54 was moved to Rule 1.
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(b) Proceedings.

(1) Removed Proceedings. These rules apply to
criminal prosecutions removed to the United States district
courts from state courts and govern all procedure after
removal, except that dismissal by the attorney for the
prosecution shall be governed by state law.

(2) Offenses Outside a District or State. These rules
apply to proceedings for offenses committed upon the high
seas or elsewhere out of the jurisdiction of any particular
state or district, except that such proceedings may be had in
any district authorized by 18 U.S.C. § 3238.

(3) Peace Bonds. These rules do not alter the power of
judges of the United States or of United States magistrate

4 judges to hold security of the peace and for good behavior
under Revised Statutes, § 4069, 50 U.S.C. § 23, but in such
cases the procedure shall conform to these rules so far as
they are applicable.

(4) Proceedings Before United States Magistrate
Judges. Proceedings involving misdemeanors and other
petty offenses are governed by Rule 58.

(5) Other Proceedings. These rules are not applicableK L to extradition and rendition of fugitives; civil forfeiture of
property for violation of a statute of the United States; or
the collection of fines and penalties. Except as provided in
Rule 20(d) they do not apply to proceedings under 18
'U.S.C. Chapter 403-Juvenile Delinquency-so far as

:r they are inconsistent with that chapter. They do not apply
to summary trials for offenses against the navigation laws

L under Revised Statutes §§ 43004305, 33 U.S.C. §§ 391-
l 396, or to proceedings involving disputes between seamen
4 under Revised Statutes §§ 4079-4081, as amended, 22

U.S.C. §§ 256-258, or to proceedings for fishery offenses
under the Act of June 28, 1937, c. 392, 50 Stat. 325-327,

| 16 U.S.C. §§ 772-772i, or to proceedings against a witness!
' | in a foreign country under 28 U.S.C. § 1784.
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(c) Application of Terms. As used in these rules the

following terms have the designated meanings.

"Act of Congress" includes any act of Congress locally
applicable to and in force in the District of Columbia, in
Puerto Rico, in a territory or in any insular possession. ,

"Attorney for the government" means the Attorney
General, an authorized assistant of the Attorney General, a
United States Attorney, an authorized assistant of a United
States Attorney, when applicable to cases arising under the
laws of Guam the Attorney General of Guam or such other
,person or persons as may be authorized by the laws of Guam!
to act therein, and when applicable to cases arising under the
laws of the Northern Mariana Islands the Attorney General
of the Northern Mariana Islands or any other person or
persons as may be authorized by the laws of the Northern
Marianas to act therein.

"Civil action" refers to a civil action in a district court.

The words "demurrer, "motion to quash," "plea in
abatement," "plea in bar" and "special plea in bar," or words
tb the same effect, in any act of Congress shall be construed
|to mean the motion raising a-defense or objection provided
ain Rule 12.

"District court" includes all district courts named in
subdivision (a) of this rule.

"Federal magistrate judge" means a United States 'f7
Magistrate judge as defined in 28 U.S.C. §§ 631-639, ajudge,
|6f the United States or another judge or judicial officer

pecifically empowered by statute in force in any territory or, L
Possession, the Commonwealth of Puerto Rico, or the i

District of Columbia, to perform a function to which a
Particular rule relates.

P "Judge of the United States" includes a judge of the district
court, court of appeals, or the Supreme Court. I j

I "Law" includes statutes and judicial decisions.
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"Magistrate judge" includes a United States magistrate
judge as defined in 28 U.S.C. §§ 631-639, a judge of the

L United States, another judge or judicial officer specifically
empowered by statute in force in any territory or possession,
the Commonwealth of Puerto Rico, or the District of
Columbia, to perform a function to which a particular rule
relates, and a state or local judicial officer, authorized by 18
U.S.C.. § 3041 to perform the functions prescribed by Rules
3, 4, and5.

"Oath" includes affirmations.
7
L, "Petty offense" is defined in 18 U.S.C. § 19.

K "State" includes District of Columbia, Puerto Rico,
territory and insular possession.

r "United States magistrate judge" means the officer
authorized by 28 U.S.C. §§ 631-639.

L COMMITTEE NOTE

Certain provisions in current Rule 54 have been moved to revised Rule 1 as part of a general restyling of the
Criminal Rules to make them more easily understood and to make style and terminology consistent throughout the
rules. Other provisions in Rule 54 have been deleted as being unnecessary.

L

L
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Rule 55. Records Rule 55. Records i

The clerk of the district court and each United States The clerk of the district court must keep records
magistrate judge shall keep records in criminal proceedings of criminal proceedings in the, form prescribed by the
in such form as the Director of the Administrative Office of - Director of the Administrative Office of the United, E
the United States Courts may prescribe. The clerk shall, States Courts. The clerk must enter in the records every. L i
enter in the records each order or judgment of the court and Court order, or judgment and the date of entry.
the date such entry is made.

COMMITTEE NOTE '

The language of Rule 55 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only. :

Li
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LfRule 56. Courts and Clerks Rule 56. When Court Is Open

The district court shall be deemed always open for the (a) In General. A district court is considered always
purpose of filing any proper paper, of issuing and returning open for any filing, and for issuing and returningL process and of making motions and orders. The clerk's process, making a motion, or entering an order.
office with the clerk or a deputy in attendance shall be open
during business hours on all days except Saturdays, Sundays, (b) Office Hours. The clerk's office - with theL and legal holidays, but a court may provide by local rule or clerk or a deputy in attendance - must be open
order that its clerk's office shall be open for specified hours during business hours on all days except
on Saturdays or particular legal holidays other than New Saturdays, Sundays, and legal holidays.

7 Year's Day, Birthday of Martin Luther King, Jr.,
L Washington's Birthday, Memorial Day, Independence Day, (c) Special Hours. A court may provide by local

Labor Day, Columbus Day, Veterans Day, Thanksgiving rule or order that its clerk's office will be open for
f Day, and Christmas Day. specified hours on Saturdays or legal holidays
L other than than those set aside by statutefor

observing New Year's Day, Martin Luther King,
Jr.'s Birthday, Washington's Birthday, Memorial

L Day, Independence Day, Labor Day, Columbus
Day, Veterans' Day, ThanksgivingDay, and

7 I Christmas Day.

r ~ COMMITTEE NOTE

The language of Rule 5 6 has been amended as part of the general restyling of the Criminal, Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.
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Rule 57. Rules by District Courts Rule 57. District Court Rules

(a) In General (a) In General. L
(1) LEach district court acting by a majority of its (1) Adopting Local Rules. Each district court

district judges may, after giving appropriate public acting by a majority of its district judges
notice and an opportunity to comment, make and amend may, after giving appropriate public notice
rules governing its practice.,, Alocal ruleshall be and an o pportunity tol comment, make and
consistent with-but not tduplicative of -A cts of amend rules governing its practice. Alocal
Congress and rules adopted under 28 U.S.C. §' 2072 and[ '1:rule must be cpnsisten with a-2but not'
shall conformto any uniformnuimberingsystem dpplicative of' federal statutes andrules
prescribed by theJudicial Conference of the United adopted under 28 U.S.C. § 2072 and must 7
States. cpnform t4, any uniform numbering system LI

> i SKI f i'il [I ,, , ' al prescribed by the'Judicial Conference of the

(2) A local rule implosing a requirement of form shall'1 United States. >, [l
not beenforced *n a manner that causes a party to lose [

rightsbecause of nonwillful failure to' comply with the (2) Limiting Enforcement. A local rule
requirement-, 's ' imposing a requirement of form must not be [7lIQ1, '! 5 ' "1F'"'1, , e [ ' - enforced in a manner that causes a party to

lose rights because of an unintentional
failure to comply with the requirement. r

(b) Procedure When There Is No Controlling Law. A (b) Procedure When There Is No Controlling Law. J
judge may regulate practice in any manner consistent with, A judge may regulate practice in any manner
federal law, these rules, and local rules of the district. No consistent with federal law, these rules, and the
sanctionpor other disadvantage may be imposed for local rules of the district.- No sanction or other L
noncompliance with anyxrequirement not in federal law, disadvantage may be imposed for noncompliance
federal rules, or the local district rules unless the alleged with any requirement not in federal law, federal
violator has been furnished in the particular case with actual rules, or the local district rules unless the alleged
notice of the requirement. violator was furnished with actual notice of the

requirement before the noncompliance. [l
(c) Effective Date and Notice. A local rule so adopted (c) Effective Date and Notice. A local rule adopted

shall take effect upon the date specified by the district court under this rule takes effect on the date specified
and shall remain in effect unless amended by the district by the district court and remains in effect unless [
court or abrogated by the judicial council of the circuit in amended by the district court or abrogated by the
which the district is located. Copies ,of the rules and judicial council of the circuit in which the district
amendments so made by any district court shall upon their is located. Copies of local rules and their L
promulgation be furnished to the judicial council and the amendments, when promulgated, must be
Administrative Office of the United States Courts and shall furnished to the judicial council and the
be made available to the 'public . Administrative Office of the United States Courts j

and must be made available to the public.

L
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K COMMITTEE NOTE

The language of Rule 51 has been amended as part of the general restyling of the Criminal Rules to make them
L more easily understood and to make style and terminology consistent throughout the rules. These changes are

intended to be stylistic only.
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Rule 58. Procedure for Misdemeanors and Other Petty Rule 58. Petty Offenses and Other Misdemeanors l
Offenses

(a) Scope. (a) Scope.

(1) In General. This rule governs the procedure and (1) In General. These rules apply in petty Li
practice for the conduct of proceedings involving offense and other misdemeanor cases and on
misdemeanors and other petty offenses, and for appeals appeal to a district judge in a case tried by a

to district judges in such cases tried by United States magistrate judge, unless this rule provides L

magistrate judges. otherwise.

(2) Applicability of Other Federal Rules of (2) Petty Offense Case Without Imprisonment.
Criminal Procedure. In proceedings concerning petty In a case involving a petty offense for which

offenses for which no sentence of imprisonment will be no sentence of imprisonment will be |l

imposed the court may follow such provisions of these imposed the court may follow any provision|
rules as it deems appropriate, to the extent not of these rules that is not inconsistent with
inconsistent with this rule. hi all other proceedings the this rule and that the court considers
other rules govern except as specifically provided in this appropriate.

| rule.l
rule. (3) Definition. As used in this rule, the term

(3) Definition. The term "petty offenses for which no "petty offense for which no sentence of

sentence of imprisonment will be imposed" as used in this imprisonment will be imposed" means a
rule, means any petty offenses as defined in 18 U.S.C. § 19 petty offense for which the court determines
as to which the court determines, that, in the event of that, in the event of conviction, no sentence
conviction, no sentence of imprisonment will actually be of imprisonment will be imposed.
imposed.

(b) Pretrial Procedures. (b) Pretrial Procedure. L

(1) Trial Document. The trial of a misdemeanor may (1) Charging Document. The trial of a C

proceed on an indictment, information, or complaint or, in misdemeanor may proceed on an indictment, EL
the case of a petty offense, on a citation or violation notice. information, or complaint. The trial of a

petty offense may also proceed on a citation fl
or violation notice. L
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(2) Initial Appearance. At the defendant's initial (2) Initial Appearance. At the defendant's

appearance on a misdemeanor or other petty offense initial appearance on a petty offense or other
charge, the court shall inform the defendant of: misdemeanor charge, the magistrate judge

must inform the defendant of the following:
(A) the charge, and the maximum possible

L penalties provided by law, including payment of a (A) the charge, and the minimum and
special assessment under 18 U.S.C. § 3013, and maximum penalties, including
restitution under 18 U.S.C.I § 3663; imprisonment, fines, any special

,L .assessment under 18 U.S.C. § 3013,
(B) the right to retain counsel; and restitution under 18 US.C.

§ 3556;
Li (C) the right to request-the appointment of counsel

if the defendant is unable to retain counsel, unless (B) the right to retain counsel;
the charge is a petty offense for which an
appointment of counsel is not required; (C) the right to request the appointment of

counsel if the defendant is unable to
(D the right to remain silent and that any retain counsel - unless the charge is a

statement made by the defendant may be used petty offense for which the
against the, defendant; appointment of counsel is not required;

(E) the right to trial, judgment, and sentencing (D) the defendant's right not to make a
before a district judge,,unless: statement, and that any statement made
(i) the charge is a Class B'misdemeanor motor- may be used against the defendant.
vehicle offense, a'Class C misdemeanor, or an

L. infraction; or (E) the right to'trial, judgment, and
(ii) the defendant consents to trial, judgment, and sentencing before a district judge-

Li sentencing before the magistrate judge; unless:
(F) the right to trial by jury before either a United (i) ithe charge is a petty offense; or

r" States magistrate judge or a district judge, unless the

L charge is a petty offense; and (ii) the defendant consents to trial,
judgment, and sentencing before

(r) the right to a preliminary examination in a magistrate judge;
accordance with 18 U.S.C. § 3060, and the general
circumstances under which the defendant may secure

r pretrial release, if the defendant is held in custody
and charged with a misdemeanor other than a petty
offense.

L
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(F) the right to a jury trial before either a
magistrate judge or a district judge -
unless the charge is a petty offense; U
and

(G) if the defendant is held in custody and
charged with a misdemeanor other
than a petty offense, the right to a
preliminary hearing under Rule 5. 1,
and the general circumstances, if any,
under which the defendantimay secure
pretrial release., ti

(3) Consent and Arraignment. (3) Arraignme',t ,

(A) Plea Before a United States Magistrate (A) Plea Before a Magistrate Judge. A th
Judge. A magistrate judge shall take the defendant>~smagistrate judge may take theI
plea in a Class B misdemeanor charging a motor defendant's plea in a petty offense C

vehicle-offense, a class C misdemeanor, or an case. Th eVery other misdemeanor
infraction. In every other misdemeanor case, a case, a magistrate judge may take the
magistrate judge may take the plea only if the plea only if the defendant consents C-
defendant consents either in writing or orally on the either in iv jing or on ,the record to be
record to be tried before the magistrate judge and tried be'f tr al magistrate judge and
specifically waives trial before a district judge. The specifically l~waives'trial before a
defendant may plead not guilty, guilty, or with the district ju`dg& The defen [ nt may
consent of the magistrate judge, nolo contendere. plead not guilty, Ithe

consento tfbe'magistratejtde no
(B) Failure to Consent. In a misdemeanor case contendere. . F

-other than a Class B misdemeanor charging a
motor-vehicle offense, a Class C misdemeanor, or ai (B) Failure to Consent. Except in a petty
infraction - magistrate judge shall order the offense case, the magistrate judge must C

defendant to appear before a district judge for further order a defendant who does not L
proceedings on notice, unless the defendant consents consent to trial before a magistrate
to the trial before the magistrate judge. judge to appear before 'a district judge

for further proceedings.
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(c) Additional Procedures Applicable Only to Petty (c) Additional Procedures in Certain Petty
Offenses for Which No Sentence of Imprisonment Will Offense Cases. The following procedures also
be Imposed. With respect to petty offenses for which no apply in a case involving a petty offense for
sentence of imprisonment will be imposed, the following which no sentence of imprisonment will be
additional procedures are applicable: imposed:

(1) Plea of Guilty or Nolo Contendere. No plea of (1) Guilty orNolo Contendere Plea. The court
guilty or nolo contendere shall be accepted unless the court must not accept a guilty or nolo contendere
is satisfied that the defendant understands the nature of the plea unless satisfied that the defendant
charge and the maximum possible penalties provided by understands the nature of the charge and the
law. maximum possible penalty.

L > (2): Waiver of Venue for Plea and Sentence. A (2) Waiving Venue.:-
defendant who is arrested, held, or present in a district

i other than that in which the indictment, information, '(A) Conditions of Waiving Venue. If a
complaint, citation, or violation notice is pending against defendant is arrested, held, or present
that defendant may state in writing a wish to plead guilty or in a district different from the one
nolo contendere, to waive venue and trial in the district in where the indictment, information,
which the proceeding is pending, and to consent to complaint, citation, or violation notice
disposition of the case in the district in which that is pending, the defendant may state in
defendantV was arrested, is held, or is present. Unless the writing a desire to plead guilty or nolo

Lb defendant thereafter pleads not guilty, the prosecution shall contendere; to waive venue and trial in
be had as if venue were in such district,, and notice of same the district where the proceeding is

fl shall be given to the magistrate judge i the district where pending; and to consent to the court's
L the proceeding was originally commenced. The disposing of the case in the district

defendant's statement of a desire to plead guilty or nolo where the defendant was arrested, is
T contendere is not admissible against the defendant. held, or is present.

(B) Effect of Waiving Venue. Unless the
defendant later pleads not guilty, the
prosecution will proceed in the district
where the defendant was arrested, is
held, or is present. The district clerk
must notify the clerk in the original

district of the defendant's waiver of
venue. The defendant's statement of a

X desire to plead guilty or nolo
contendere is not admissible against
the defendant.

L
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(3) Sentence. The court shall afford the defendant an (3) Sentencing. The court must give the
opportunity to be heard in mitigation. The court shall then defendant an opportunity to be'heard in
immediately proceed to sentence the defendant, except that mitigation and then proceed immediately to Li
in the discretion of the court, sentencing may be continued sentencing. The court may, however,
to allow an investigation by the probation service or postpone sentencing to allow the probation
submission of additional information by either party. service to investigate or to permit either 7

party to submit additional information.
(4) Notification of Right to Appeal. After imposing

sentence in a case ,which lhas lgone to trial on a plea of not (4) Notice of a Right to Appeal. After imposing L
guilty, the.,court shall advisethe defendantof the sentence in a case tried on a not-guilty plea,
defendant'sright:>to ,appeaI including apy right to appeal the court must advise the defendant of a right
the sentence.' There shall be no duty on the court to advise to appeal the convictiop and of any right to f
the defendant of any right of igappeaJ after sentence is appeal the sentence. If the defendant was,
imposed following a plea of guilty or nolo contendere, conyicted on,1a plea 'of guilty or nolo
except the court sh all advise th efendant of any right to contendere, thei court must advise the
appeal the rsenten., 'i r defendant of any right to appeal the sentence. -

, I , |Ij , I ' , 1r [I ,j . I [I f j , , I ' , | Fr
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(d) Securing the Defendant's Appearance; Payment in (d) Paying a Fixed Sum in Lieu of Appearance.
C Lieu of Appearance.

L (1) In General. If the court has a local rule
(1) Forfeiture of Collateral. When authorized by local governing forfeiture of collateral, the courtL rules of the district court, payment of a fixed sum may be may accept a fixed-sum payment in lieu of

accepted in suitable cases in lieu of appearance and as the defendant's appearance and end the case,
authorizing termination of the proceedings. Local rules but the fixed sum may not exceed the
may make provision for increases in fixed sums not to maximum fine allowed by law.
exceed the maximum fine which could be imposed.

(2) Notice to Appear. If the defendant fails to
(2) Notice to Appear. If a defendant fails to pay a fixed pay a fixed sum, request a hearing, or appear

sum, request a hearing, or appear in response to a citation in response to a citation or violation notice,
or violation notice, the clerk or a magistrate judge may the districtfclerk or a magistrate judge may
issue a notice for the defendant to Lappear before the court issue a notice for the defendant to appearr on a date certain. The notice may also afford the defendant before the court on 4a date certain. The
an additional opportunity to pay a' fixed sum in lieu of notice may give the defendant an additional

1 appearance, and shall be served upon the defendant by opportunity to pay a fixed sum in lieu of
7 " mailing a copy to the defendant's last known address. appearance. The distfict clerk must serve the

L i ' '- E J [ Fnotice onthe defendant by mailing, a copy to
(3) Summons or-Warrant. Upon an indictment or a the, defendant,'s last known address.

q showing by one of the other documents specified in
subdivision (b)(l) of probable' causq to believe that an (3) Summhons or Warrnt. Upon an indictment,
offense has been committed and that the defendant has or upon a showing by oe of the other
committed it, the court'mnay issue an arrest warrant or, if no charging documents specified in Rule

AL iwarrant is requested by the attorqey for the prosecution, a 58 (b)(1 ), of~probae cause to believe that an
summons. The showing of probable cause shall be made in offense'has been coitted and that the

m writing upon oath or Under penaft' of5perju but the defendant hatcortitted it, the court may
L uaffiant need not appear before the court. If the defendant issue an farrestarrant or, ifno warrant is

fails to appear before! h1e court in response to a summons, requested by an attie for the government,L 91 the court may summarily issue a warrant for the a summon1. The shoirig of probable cause
defendant's immediate arrest and appearance before the Mlustbel mde undetrath or underpenalty of
court. perjury b the '&ffi nnteednoitappear

befciie the"court. If jhedefendant fails to
appe before the cbuiin res&ose to a

' ~~ -summnons,' the, cour ma y suxlfarily 'issue a
_____________________________________________________ war~rant for the defendant's arrest.

L (e) Record. Proceedings under this rule shall be taken (e) Recording the Proceedings. The court must
down by a reporter or recorded by suitable sound equipment. record any proceedings under this rule by using a

court reporter or suitable recording device.

(f) New Trial. The provisions of Rule 33 shall apply. (f) New Trial. Rule 33 applies to a motion for a new

trial.
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(g) Appeal. (g) Appeal.

(1) Decision, Order, Judgment or Sentence by a (1) From a District Judge's Order or V
District Judge. An appeal from a decision, order, Judgment. The Federal Rules of Appellate
judgment or conviction or sentence by a district judge shall Procedure govern an appeal Ifrom a district
be taken in accordance with the Federal Rules of Appellate judge's order or a judgment of conviction or
Procedure. sentence.

(2) Decision, Order, Judgment or Sentence by a (2) From a Magistrate Judge's Order or
United States Magistrate Judge. Judgment.

(A) Interlocutory Appeal. , A decision or order by (A) Interlocutory Appeal. Either party-
a magistrate judge which, if made by a district judged may appeal an order of a magistrate
could be appealed by the government or defendant judge to a district judge within 10 days
under any provision of lawgrishall be subject to an v of its entry if a district judge's order l
appeal to adistrict judgelp'povided-.such appeal is could similarly beappealed. The partyt i
taken within, 10 daysof th&enOry 'of the decision or appealing must file a notice with the
order. An appeal shall be taken by filing with the d clerk specifying the order being IJn
clerk of court a statement specifying the decision or appealed and must serve a copy on the
order from which -an appea1pjs taken and by serving a! adverse party. '

copy of the statement upon the adverse party,
personally'orf1by mnail, i;and by filing a copy with the (B) Appealfrom a Conviction or Sentence.
magistratejudge. l 'I -' 'l ' A defendant may appeal a magistrate

judge'sjudgment of conviction or l
(B) Appeal from Conviction or Sentence. An sentence to a districtjudge within 10 U

appeal froma'judgment'of conviction or sentence by, days of its. entry. To appeal, the
a magistrfateJude to atdistrict judge shall be taken defendant must file a notice with the
within 10 days Rafter entry ofjudgment. An appeal clerk specifying the judgment being
-shall be taken ,by, filing fith the clerk of the court a appealed and must serve a copy on the
statement specifying t e'jugment from which an I attorney for the, government.
appeal is taken And by sevitng a copy ofthe
statement upon the JUite4 States Attorney,
peqsonally orlby~hmail, aOdlby filing a copy with thel
nmagistrate judge.> ' '

I~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~~~{ C
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7L
(C) Record. The record shall consist of the (C) Record. The record consists of the

original papers and exhibits in the case together with original papers and exhibits in the
any transcript, tape, or other recording of the case; any transcript, tape, or other
proceedings and a certified copy of the docket entries recording of the proceedings; and a
which shall be transmitted promptly to the clerk of certified copy of the docket entries.
court. For purposes of the appeal, a copy of the For purposes of the appeal, a copy of
record of such proceedings shall be made available at the record of the proceedings must be
the expense of the United States to a person who made available to a defendant who
establishes by affidavit the inability to pay or give establishes by affidavit an inability to
security therefor, and the expense of such copy shall pay or give security for the record.
be paid by the Director of the Administrative Office The Director of the Administrative
of the United States Courts. Office of the United States Courts

must pay for those copies.
(D) Scope of Appeal. The defendant shall not be

entitled to a trial de novo by a district judge. The (D) Scope ofAppeal. The defendant is not
scope of appeal shall be the same as an appeal from a entitled to a trial de novo by a district
judgment of a district court to a court of appeals. judge. The scope of the appeal is the

same as in an appeal to the court of
L appeals from a judgment entered by a

district judge.

(3) Stay of Execution; Release Pending Appeal. The (3) Stay of Execution and Release Pending
provisions of Rule 38 relating to stay of execution Appeal. Rule 38 applies to a, stay of a
shall be applicable to a judgment of conviction or judgment of conviction or sentence. The

sentence. The defendant may be released pending an court may release the defendant pending
appeal in accordance with the provisions of law appeal under thie law relating to release
relating to release pending appeal from a judgment of pending appeal from a district court to a
a district court to a court of appeals. court of appeals.

COMMITTEE NOTE

The language of Rule 5 8 has been amended as part of the general restyling of the Criminal Rules to make them
more easily understood and to make style and terminology consistent throughout the rules. These changes are
intended to be stylistic only.

The title of the rule has been changed to "Petty Offenses and Other Misdemeanors." In Rule 58(c)(2)(B)
(regarding waiver of venue), the Committee amended the rule to require that the "district clerk," instead of the
magistrate judge, inform the original district clerk if the defendant waives venue and the prosecution proceeds in
the district where the defendant -was arrested. The Committee intends no change in practice.

In Rule 58(g)(1) and (g)(2)(A), the Committee deleted as unnecessary the word "decision" because its meaning
is covered by existing references to an "order, judgment, or sentence" by a district judge or magistrate judge. In

L; the Committee's view, deletion of that term does not amount to a substantive change.
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Rule 59. Effective Date Rule 59.

These rules take effect' on the day which is 3 months [Deleted.]
subsequent to the adjournment of the 'first regular session of
the 79th Congress, but if that day is prior to September 1,
1945, then they take effect on September 1, 1945. They L
govern all criminal proceedings thereafter commenced and
so far as just and practicable'pall proceedings then pending. _

COMMITTEE NOTE

Rule 59, which dealt with the effective date of the Federal Rules of Criminal Procedure, is no longer necessary
and has been deleted.

LJ

L
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L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
Rule 60. Title Rule 60. Title

These rules may be known and cited as the Federal Rules of [Abrogated.]
Criminal Procedure.

COMMITTEE NOTE

No changes have been made to Rule 60, as result of the general restyling of the Criminal Rules.

El

w ~~~~~~~~~~~~~~~Page -177-


