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PURPOSE OF THE REPORTS 

The purpose of these four reports is to complete the Committee's study of 
local rules governing attorney conduct, and to permit action by the Committee at 
the June, 1997 meeting. As indicated in the Minutes, pages 31-33, the options 
recommended by the Special Study Conference experts are either to ask the Judicial 
Conference to promulgate a model local rule similar to the 1978 CACM model 
("Option 4", page 32) or to recommend to the Judicial Conference a few carefully 
focused uniform federal rules that are limited to certain special federal interests, 
leaving the rest of attorney governance to state law ("Option 5", page 32). Success of 
negotiations between the Conference of Chief Justices and the Department of Justice 
on ABA Model Rule 4.2 and other matters could influence this choice. It was also 
left undecided as to whether any recommendations should include bankruptcy 
courts or courts of appeals. 

Study No. 1, undertaken by the Federal Judicial Center, is designed to 
ascertain whether those district courts which have already adopted a version of the 
1978 CACM Model Rule 4 have had a good experience with it in practice. Obviously, 
this report should inform the Committee's decision whether or not to recommend 
to the Judicial Conference promulgation of a model local rule similar to the 1978 
CACM Model, or whether to recommend a different rule. 

The 1978 CACM Model Rule 4 is currently incorporated in the Federal Rules 
of Disciplinary Enforcement. See Appendix "A" to this Interim Report. It 
establishes a "dynamic conformance" to state law, i.e. it incorporates the rules of 
professional conduct of the highest court of the state in which the district court sits, 
"as amended from time to time by the state court," except otherwise provided by 
other specific local rules of the district court. One reason for this "dynamic 
conformance" with state law is the ability it gives to refer problems of attorney 
conduct directly to state disciplinary authorities, rather than having a separate 
federal apparatus for investigation and enforcement. 

Study No. 2 is designed to ascertain whether such referrals to state 
disciplinary authorities have, in general, been successful, or whether federal district 
courts have had to do direct federal investigations and engage in direct bar 
discipline. See, for example, In re Rufus Cook, 49 F.3d 263 (1995) 1995 WL 73098 (7th 
Cir.). This study should be of direct assistance to the Committee on the decision of · 
whether to recommend a model rule that incorporates "dynamic conformity" with 
state law, such as Model Rule 4. 

Study No. 3 addresses the special issues presented by bankruptcy courts and 
the bankruptcy bar. Throughout the two special invitational study sessions, I was 
greatly assisted by Gerald K. Smith, the ethics liaison from the Advisory Committee 
on Bankruptcy Rules, and by Patricia S. Channon, Deputy Assistant Chief, 
Bankruptcy Division. They have made a compelling case that no rules should be 
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adopted that include bankruptcy courts without careful study of actual cases in the 
bankruptcy courts and the effect of the Bankruptcy Code, particularly Section 327. 
(11 U.S.C. § 328). See also Edwin Smith et al "Ethical Standards in Bankruptcy 
Contexts: Disinterestedness" PLl Order No. A4-4503 (April 22-23, 1996); Gerald 
Smith, et ill, "Simultaneous Representation - Bankruptcy Representation -
Bankruptcy Code and Applicable Ethical Rules," ABA Spring Meeting Materials for 
Professional Ethics in Bankruptcy Cases Subcommittee (March 29, 1996). Study 
No. 3 should assist the Committee in whether to include bankruptcy courts in any 
recommended new rules, or whether to suggest development of independent 
standards. 

Courts of appeals also present special concerns. To begin, of course, there is 
already a uniform federal rule governing attorney conduct in courts of appeals, 
Fed. R. App. P. 46. Rule 46(b) states that a member of the bar will be subject to 
supervision or disbarment from the court when it is shown: (1) that the attorney 
has been suspended or disbarred from any other court of record or (2) has been guilty 
of "conduct unbecoming a member of the bar." Rule 46(b) also provides an 
opportunity for the attorney to show good cause why suspension or disbarment 
would be unjustified. Rule 46(c) states that a member of the bar practicing before the 
court will be subject to disciplinary action for (1) "conduct unbecoming a member of 
the bar" or (2) "for failure to comply with these rules or any rule of the court." Id. 
Rule 46(c) requires the court to provide "reasonable notice and an opportunity to 
show cause to the contrary" before taking any disciplinary action against the 
attorney. Id. 

The Supreme Court has defined the phrase "conduct unbecoming a member 
of the bar." In In re Snyder, 472 U.S. 634, 105 S.Ct. 2874, 2881 (1985), the court 
interpreted this phrase to require "conduct contrary to the professional standards 
that shows an unfitness to discharge the continuing obligations to clients or the 
courts, or conduct inimical to the administration of justice." Id. The Supreme 
Court further stated that case law, applicable court rules and the codes of 
professional conduct provide guidance in determining the scope of these 
affirmative obligations. Id.; see also Matter of Hendrix, 986 F.2d 195, 201 (7th Cir. 
1993) (Rule 11 of the Federal Rules of Civil Procedure and the Rules of Professional 
Conduct provide guidance as to actions sanctionable under Rule 46); In re Bithony, 
486 F.2d 319, 324 (1st Cir. 1973) (complex code of behavior embodied in Code of 
Professional Responsibility helps define "conduct unbecoming a member of the 
bar."). Indeed, the Supreme Court's own rules also contain the "conduct 
unbecoming a member of the bar standard. See S.Ct. R. 8. 

Because the Rule 46 "conduct unbecoming" standard has been read to include 
reference to "professional standards," seven courts of appeals have adopted local 
rules that provide more specific standards. See Report on Local Rules Regulating 
Attorney Conduct (July 5, 1995) page 8 and Chart III ("Rules of Professional Conduct 
in the 12 Circuit Courts"), prepared by me at the request of this Committee. Three 
have adopted local rules with a "dynamic conformity" to the rules adopted by the 
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highest court of the state in which attorney is admitted to practice. The 11th Circuit 
also has a rule adopting such a standard, but only to the extent that the state rules 
"are not inconsistent with the ABA Model Rules, in which case the model rules 
govern." Both the 11th Circuit and the Court of Appeals of the District of Columbia 
have local rules that show signs of influence from CACM Model Local Rule 4. Five 
courts of appeals have no local rules to supplement Rule 46, but the 4th and 8th 
Circuits have Internal Operating Procedures and the Clerk's Office of the 5th Circuit 
states that "it is longstanding court practice to look to and follow the ethical rules 
adopted by the highest court in the state of the attorney's domicile, while always 
being mindful of the ABA Model Rule." See Chart III, supra, page 2. 

The uniformity of these local appellate rules - or lack thereof - has been 
the subject of a major study by Professor Gregory C. Sisk of Drake University, "The 
Balkanization of Federal Appellate Justice," about to be published in the University 
of Colorado Law Review. Professor Sisk believes that "Ideally, the vague standard 
in Federal Rule of Appellate Procedure 46 should be deleted and replaced by a new 
standard through the Rules Enabling Act. However, although FRAP 46 does 
contain a uniform national ethical standard, a model local rules approach could still 
be applied in this context, in the nature of a clarifying or specifying local rule giving 
meaningful content to the "conduct unbecoming a lawyer" standard." (Letter, 
June 26, 1996) 

Study No. 4 will address this issue by reviewing all reported cases of attorney 
discipline in the courts of appeals and the reported record of all applications of F.R. 
App. P. 46. This study should certainly assist this Committee in deciding whether to 
recommend a model local rule for application in courts of appeals, as well as district 
courts. 

CONCLUSION 

These four studies are all underway. · Four other extensive studies have 
already been completed, and are available from the Rules Committee Support Office 
of the Adminis.trative Office. (Tel. 202-273-1820; Fax. 202-273-1826). These studies 
are: 

1. "Report on Local Rules Regulating Attorney Conduct" (July 5, 1995). (This report 
includes charts of the local rules in effect in all district courts and courts of 
appeal.) 

2. Marie Cordisco, "Eligibility Requirements for, and Restrictions on, Practice before 
the Federal District Courts," Federal Judicial Center, (November 7, 1995). (This 
excellent report describes the rules governing attorney admission in all federal 
district courts.) 
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3. "Study of Recent Cases (1990-1995) Involving Rules of Attorney Conduct" 
(December 1, 1995). (This report contains charts breaking down all recent federal 
cases by rule and subject categories,) 

4. "Supplement to Study of Recent Federal Cases (1990-1995) Involving Rules of 
Attorney Conduct" (May 14, 1996). (This study includes all reported federal cases 
between July 1, 1995 and March 23, 1996). 

Together, the eight studies will cover all aspects of rules governing attorney 
conduct in all federal courts. Assistance or suggestions from Committee members is 
always welcome. Please feel free to contact the Federal Judicial Center, Care of Marie 
Cordisco, or myself, at the following addresses: 

Marie Cordisco 
Research Division 
The Federal Judicial Center 
Thurgood Marshall Federal Judiciary Building 
One Columbus Circle, N.E. 
Washington, D.C. 20002-8003 
Tel: 202-273-4070 
Fax: 202-273-4021 

Daniel Coquillette 
Monan University Professor 
Boston College Law School 
885 Centre Street 
Newton Centre, MA 02159 
Tel: 617-552-8650 
Fax: 617-576-1933 
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APPENDIX A 

Proposed Model Local Rule, Committee on Court Administration and Case 
Management, Judicial Conference in the United States. From "Rules of Attorney 
Disciplinary Enforcement" (1978). 

MODEL RULE (4) 

Standards for Professional Conduct 

A. For misconduct defined in these Rules, and for good cause shown, and 
after notice and opportunity to be heard, any attorney admitted to practice before this 
Court may be disbarred, suspended from practice before this Court, reprimanded or 
subjected to such other disciplinary action as the circumstances may warrant. 

B. Acts or omissions by an attorney admitted to practice before this Court, 
individually or in concert with any other person or persons, which violate the Code 
of Professional Responsibility [or Rules of Professional Conduct] .. adopted by this 
court shall constitute misconduct and shall be grounds for discipline, whether or 
not the act or omission occurred in the course of an attorney-client relationship. 
The Code of Professional Responsibility [or Rules of Professional Conduct]•• adopted 
by this court is the Code of Professional Responsibility [or Rules of Professional 
Conduct]•• adopted by the highest court of the state in which this Court sits, as 
amended from time to time by that state court, except as otherwise provided by 
specific Rule of this Court after consideration of comments by representatives of bar 
associations within the state. 

MSl 

•• Bracketed language is commonly found in districts using this model rule after the adoption of the 
ABA Model Rules of Professional Conduct in 1983. 



Appendix II 

Draft Minutes 
Standing Committee Report 

June 19-21, 1996 

Page 231 





Page 233 

January 1996 Minutes - DRAFT Page 17 

Mr. Lafitte suggested that the report be "received" by the committee for its own, internal 
consideration. Justice Veasey recommended that the committees "receive" the report rather 
than "accept" it. Professor Hazard accepted this formulation as an amendment to his 
motion. 

Judge Ellis stated that he wanted assurance that the record reflect that the subcommittee 
report had been received for consideration and discussion, but that the committee had not yet 
acted on it. Judge Stotler pointed out that the full committee would look at the document again 
at the June 1996 meeting and that the members should read the latest draft carefully and submit 
to the reporter any comments they may have. 

Judge Stotler called for the vote on Professor Hazard's amended motion to receive 
the report and discharge the committee. The committee approved the motion by a vote of 
7-3. 

SPECIAL STUDY CONFERENCE ON ATTORNEY CONDUCT 

The committee sponsored a special study conference to discuss attorney conduct issues on 
Wednesday, January 11, 1996. Approximately 25 guests were invited to participate, including a 
cross-section of interested and knowledgeable attorneys, professors, representatives of 
professional organizations, and. representatives of other Judicial Conference committees. 
Because of the blizzard in the East and major disruption of air travel, several of the invitees were 
unable to be present. 

Professor Coquillette reported that the special study conference had been very frank and 
useful. He added that he had spoken to the Department of Justice and others about holding 
another special study conference and made it clear that the committee would make no decisions 
on attorney conduct until after the second special study conference. He emphasized the sensitive 
nature of attorney conduct issues and advised that the committee move with caution. 

FUTURE COMMITIEE MEETINGS 

Judge Stotler reported that the next meeting of the committee would be held on 
Wednesday through Friday, June 19-21, 1996, in Washington, D.C. The meeting would be 
preceded on Tuesday, June 18, by another conference on attorney conduct. 
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January 1996 Minutes - DRAFT Page 18 

The committee fixed January 8-10, 1997 as the date for the following meeting. The 
location for the meeting would be decided in the discretion of the chair. 

Respectfully, submitted, 

Peter G. McCabe, 
Secretary 
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I. INTRODUCTION 

This Committee is currently considering two options for changing local rules 

governing attorney conduct in the federal courts. "Option One" is the adoption of a model 

local rule similar to Model Rule IV of the Federal Rules of Disciplinary Enforcement as 

recommended by the Committee on Court Administration and Case Management 

("CACM") in 1978. "Option Two" is the adoption of uniform rules of attorney conduct 

applying to specific "core" areas of federal concern, with the provision that all other areas 

of attorney conduct are governed by state standards. See Report on Local Rules Regulating 

Attorney Conduct, July 5, 1995; Study of Recent Federal Cases Involving Rules of 

Attorney Conduct, January 9, 1996; and Supplement to Study of Recent Federal Cases 

Involving Rules of Attorney Conduct (1995-1996), May 14, 1996. At the request of the 

Committee, I have researched cases dealing with Federal Rule of Appellate Procedure 46 to 

determine what effect, if any, the proposed changes will have on this rule .and on the 

practice of Courts of Appeals. 

I am again deeply indebted to my two most talented and industrious research 

assistants, James J.G. Dimas and Thomas J. Murphy, whose hard work and intelligence 

are evident on every page of this study. In addition, I have benefited greatly from 

discussion with members of the Advisory Committee on Appellate Rules, including the 

Honorable James K. Logan, Chairman, and the Committee's Reporter, Professor Carol 

Ann Mooney, Vice President and Associate Provost of Notre Dame. Any 

Recommendations are, however, my own. In addition, any revision to Rule 46 itself, or 

any model rules designed for Courts of Appeals, should be considered by the Advisory 

Committee on Appellate Rules before action is taken. 

-1 -
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II. DISCUSSION 

Rule 46 is the uniform federal rule governing attorney conduct in the courts of 

appeals. Fed. R. App. P. 46.1 It is similar to Rule 8 of the Supreme Courts Rules,2 

1 Federal Rule of Appellate Procedure 46 provides: 

Rule 46. Attorneys 
(a) Admission to the Bar of a Court of Appeals; Eligibility; Procedure for 
Admission. An attorney who has been admitted to practice before the Supreme Court of the United 
States, or the highest court of a state, or another United States court of appeals, or by a United States 
district court (including the district courts for the Canal Zone, Guam, and the Virgin Islands), and who is of 
good moral and professional character, is eligible for admission to the bar of a court of appeals. 

An applicant shall file with the clerk of the court of appeals, on a form approved by the court and 
furnished by the clerk, an application for admission containing the applicant's personal statement showing 
eligibility for membership. At the foot of the application the applicant shall take and subscribe to the 
following oath or affirmation: 

I, _________ ,, do solemnly swear (or affirm) that I will demean myself as an attorney 
and counselor of this court, uprightly and accordingly to law; and that I will support the Constitution of the 
United States. 

Thereafter, upon written or oral motion of a member of the bar of the court, the court will act 
upon the application. An applicant may be admitted by oral motion in open court, but it is not necessary 
that the applicant appear before the court for the purpose of being admitted, unless the court shall otherwise 
order. An applicant shall upon admission pay to the clerk the fee prescribed by rule or order of the court 

(b) Suspension or Disbarment. When it is shown to the court that any member of its bar has 
been suspended or disbarred from practice in any other court of record, or has been guilty of conduct 
unbecoming a member of the bar of the court, the member will be subject to suspension or disbarment by 
the court The member shall be afforded the opportunity to show good cause, within such time as the court 
shall prescribe, why the member should not be suspended or disbarred. Upon the member's response to the 
rule to show cause, and after hearing, if requested, or upon expiration of the time prescribed for a response if 
no response is made, the court shall enter an appropriate order. 

(c) Disciplinary Power of the Court Over Attorneys. A court of appeals may, after 
reasonable notice and the opportunity to show cause to the contrary, and after hearing, if requested, take any 
appropriate disciplinary action against any attorney who practices before it for conduct unbecoming a 
member the bar or for failure to comply with these rules or any rule of the court. 

2 Supreme Court Rule 8 provides: 

Rule 8. Disbarment and Disciplinary Action. 
1. Whenever a member of the Bar of this Court has been disbarred or suspended from practice in any 

court of record, or has engaged in conduct unbecoming a member of the Bar of this Court, the 
Court will enter an order suspending that member from practice before this Court and affording the 
member an opportunity to show cause, within 40 days, why a disbarment order should not be 
entered. Upon response, or if no response is timely filed, the Court will enter an appropriate order. 

2. After reasonable notice and an opportunity to show cause why disciplinary action should not be 
taken, and after a hearing if material facts are in dispute, the Court may take any appropriate 
disciplinary action against any attorney who is admitted to practice before it for conduct 
unbecoming a member of the Bar or for failure to comply with these Rules or any Rule or order of 
the Court. 

-2-
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which governs attorney conduct in the Supreme Court of the United States. Rule 46(b) 

states that a member of the bar will be subject to supervision or disbarment from the court 

when it is shown: (1) that the attorney has been suspended or disbarred from any other 

court of record or (2) has been guilty of "conduct unbecoming a member of the bar." 

Fed. R. App. P. 46(b). Rule 46(b) also provides an opportunity for the attorney to show 

good cause why suspension or disbarment would be unjustified. Rule 46(c) states that a 

member of the bar practicing before the court will be subject to disciplinary action for (1) 

"conduct unbecoming a member of the bar" or (2) "for failure to comply with these rules or 

any rules of the court." Rule 46(c) also requires the court to provide "reasonable notice and 

an opportunity to show good cause to the contrary" before taking any disciplinary action 

against the attorney. 

A. The In re Snyder Standard. See Appendix IV. 

The Supreme Court has defined the phrase "conduct unbecoming a member of the 

bar." See In re Snyder, 472 U.S. 634, 645, 105 S. Ct. 2874 (1985), attached as 

Appendix IV, infra. In the Snyder case, the. Supreme Court interpreted this phrase to 

require "conduct contrary to professional standards that show unfitness to discharge the 

continuing obligations to clients or the courts, or conduct inimical to the administration of 

justice." Id. at 645. The Supreme Court further stated that "case law, applicable court 

rules and 'the lore of the profession', as embodied in codes of professional conduct" 

provide guidance in determining the scope of these affinnative obligations. Id. at 645. See 

also Matter of Hendrix, 986 F.2d 195, 201 (7th Cir. 1993) (Fed. R. Civ. P. 11 and ABA 

Model Rules provide guidance as to conduct sanctionable under Rule 46); In re Bithony, 

486 F.2d 319, 324 (1st Cir. 1973) (complex code of behavior embodied in the ABA Code 

helps define "conduct unbecoming a member of the bar"). 

B. Local Rules Interpreting Rule 46. See Appendices V, VII. 

The Rule 46 "conduct unbecoming" standard has been consistently read to include 

reference to "professional standards" and "codes of professional conduct", including 

-3-
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federal local rules governing attorney conduct. Seven courts of appeals have adopted such 

local rules. See Report on Local Rules Regulating Attorney Conduct in the Federal Courts 

(July 5, 1995), 8. Four courts of appeal have adopted local rules that have a "dynamic 

conformity" to the rules of attorney conduct adopted by the highest court of the state in 

which a particular attorney is admitted to practice. See id. Chart ill, set out as 

Appendix VII, infra. The 11th Circuit has also adopted such a standard, but only to the 

extent that the state rules "are not inconsistent with the ABA Model Rules, in which case 

the ABA model rules govern." See Chart ill, Appendix VII. infra. Furthermore, both the 

11th Circuit and the Court of Appeals for the District of Columbia have local rules that 

show signs of influence from CACM Model Local Rule IV. See Report on Local Rules 

Regulating Attorney Conduct in the Federal Courts, Appendix V (July 5, 1995) 

(containing Model Local Rule IV). Two other courts of appeals have local rules that refer 

directly to ABA models. The 2nd Circuit's local rule refers to the ABA Code. which is still 

in effect in the state of New York, and the 6th Circuit's local rule refers to the ABA Model 

Rules and the Canons of Ethics. See Chart ill, Appendix VII, infra. 

Six courts of appeals have no local rules to supplement Rule 46.3 The 8th Circuit 

has an Internal Operating Procedure which refers to the state standard in which the attorney 

is admitted to practice. The Clerk's Office of the 5th Circuit states that "it is long-standing 

practice to look to and follow the ethical rules adopted by the highest court in the state of 

the attorney's domicile, while always being mindful of the ABA Model Rules." See Chart 

ill, Appendix VII. infra. The 7th Circuit has "Standards for Professional Conduct Within 

the Seventh Federal Judicial Circuit" which are neither based on an ABA model nor a state 

standard, but do provide additional guidance. See Jeffrey A. Parness "Enforcing 

Professional Norms for Federal Litigation Conduct: Achieving Reciprocal Cooperation," 

60 Albany Law Review 303 (1996), attached as Appendix V, infra. 

3 The United States Court of Appeals for the Federal Circuit is one of six courts of appeals which do not 
have local rules supplementing Rule 46. 

-4-
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C. Court of Appeals Cases on Rule 46. See Appendix I. 

Our research shows that, since 1990, 37 decisions of the federal courts of appeals, 

have cited Rule 46, or a local rule which supplements it.4 See Appendix I, infra, Chart I, 

Breakdown of Recent Federal Appellate Cases Citing Federal Rule of Appellate Procedure 

16 (1990-1997). Most of the decisions involve misrepresentations of law or fact to a 

tribunal, maintaining frivolous appeals, failure to prosecute criminal appeals with due 

diligence, or failure to follow court rules. See Hendrix, supra, 986 F.2d at 200-01 (Court 

sanctioned attorney under Rule 46 for failure to cite contrary authority in appellate brief); 

U.S. v. Williams. 952 F.2d 418,421, cert. denied 506 U.S. 850 (1992) (court publicly 

censured attorney for misstatements of record in appellate brief thus violating ABA Model 

Rule 3.3); U.S. v. Song. 902 F.2d 609, 610 (7th Cir. 1990) (Court sanctioned attorney 

under Rule 46 for lack of due diligence in filing criminal appeal); In re Solerwitz, 848 F.2d 

1573, 1580-81 (Fed. Cir. 1988), cert. denied, 488 U.S. 1004 (1989) (Court sanctioned 

attorney under Rule 46 for filing over 100 frivolous appeals). The rest of the decisions 

involve other types of attorney misconduct, including misappropriation of a client's funds, 

conduct by an attorney intended to disrupt a tribunal, and false accusations concerning a 

judge's qualifications and integrity. See Appendix I, infra Chart I, Breakdown of Recent 

Federal Appellate Cases Citing Federal Rule of Appellate Procedure 46 (1990-1997). See 

also Nordberg, Inc, v. Telsmith, Inc,, 82 F.3d 394, 398-99 (Fed.Cir. 1996) (Court stated 

that lawyer who verbally attacked opposing counsel during oral argument can be sanctioned 

under Rule 46); Tyson v. Jones & Laughlin Steel, 958 F.2d 756, 763 (7th Cir. 1993) 

(Court warned attorney through written opinion that he can be sanctioned for making 

unsupported charges against a judge in his appellate brief). 

4 The exact search in the CT A database was: 

"Federal Rule of Appellate Procedure 46" "FRA.P. 46" "Fed. R App. P. 46" "Fed. R. 
App. P. 46" (Rule /5 46 IP (Suspen! Disbar! Sanct! "Conduct Unbecoming")) & 
DA(AFI' 1/1/1990) 

-5-
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A typical example is in Matter of Mix, 901 F.2d 1431 (7th Cir. 1990). There the 

7th Circuit sanctioned an attorney for failure to prosecute a criminal appeal with due 

diligence. Id. at 1432. The attorney had let deadlines pass without fifing motions for 

extensions, presented a poor quality brief, and failed to be available for oral argument Id. 

at 1431-1432. The court publicly censured the attorney as a message to other members of 

the 7th Circuit bar that "lackadaisical work is not acceptable." Id. at 1432-33. Another 

good example is in Matter of Hendrix, supra, 986 F.2d 195 (7th Cir. 1993). There the 

court sanctioned counsel for filing an appellate brief without citing contrary authority. Id.at 

200. (The attorney had failed to cite a reported decision within the circuit which the court 

would have had to overrule for the attorney's client to succeed on appeal.) The court 

directed counsel to submit a statement why he should not be sanctioned under Rule 46( c ). 

The charges were 1) violating Fed. R. Civ. P. 11 by failing to make a reasonable inquiry 

as to whether a position is warranted by existing law and, 2) possibly violating ABA 

Model Rule 3.3 for intentionally concealing dispositive authority. Id. at 201. 

In U.S. v. Williams, supra, 952 F.2d 418 the Court of Appeals for the District of 

Columbia publicly censured a government attorney for violating ABA Model Rule 3.3 by 

making material misstatements of the public record in an appellate brief. Id.at 421. The 

court publicly reprimanded the attorney. It also warned that any further similar conduct by 

the government would invoke the full extent of the court's sanctiouing power under 

Rule 46. Id. at 422. In Guentchev v. I.N.S., 77 F.3d 1036, 1039 (7th Cir. 1996), the 

court ordered a show cause hearing why an attorney should not be suspended from practice 

for failure to follow court rules. There, an attorney submitted a brief without attaching the 

immigration judge's opinion as required by Fed. R. App. P. 30. Id. at 1038. The court 

ordered a show cause hearing to have the lawyer account for his failure to competently 

represent his client. Id. at 1039. 

As these examples demonstrate, Rule 46 cases do occur, and they frequently 

require reference to the ABA Model Rules and the ABA Code, or other standards. While 

-6-
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such cases are not numerous, there appears to be no intrinsic reason for the great disparity 

between circuit court local rules - or lack therefore - interpreting Rule 46. Professor 

Gregory C. Sisk has recently completed a major study of the proliferation of disparate local 

rules among courts of appeals. See Gregory C. Sisk, "The Balkanization of Appellate 

Justice: The Proliferation of Local Rules in the Federal Circuits," 68 Colorado L. Rev. 1 

(1997). (Copies have already been distributed to members of the Standing Committee). 

Professor Sisk has written to the Committee that: 

"Ideally, the vague standard of Federal Rule of Appellate Procedure 46 
should be deleted and replaced by a new standard through the Rules 
Enabling Act. However, although FRAP 46 does contain a uniform 
national ethical standard, a model local rules approach could still be applied 
in this context, in the nature of a clarifying or specifying local rule giving 
meaningful context to the 'conduct unbecoming a lawyer' standard." 

(Letter, June 26, 1996) 

While local rules governing attorney conduct are not, in Sisk's view, the worst examples of 

appellate rule "balkanization," nothing in the reported cases indicates any reason why a 

simpler, more uniform approach would present difficulties. 

III. CONCLUSION 

This Committee is currently considering two options for changing local rules 

governing attorney conduct in the federal courts. "Option One" would be the adoption of a 

model local rule by the Judicial Conference similar to Rule IV of the Federal Rules of 

Disciplinary Enforcement, first recommended by the Committee on Court Administration 

and Case Management in 1978. "Option Two" would be the adoption of uniform rules of 

attorney conduct, pursuant to the Rules Enabling Act, applying to specific "core" areas of 

federal concern, with the provision that all other areas of attorney conduct are to be 

govern\:(i by state standards. See the reports cited at Section I, supra. The adoption of 

either option in the federal courts of appeals would provide concrete, meaningful standards 

governing attorney conduct, instead of the vague "conduct unbecoming" standard of 

Rule 46. Either option would also follow the trend of the majority of circuit courts, which 

have adopted local rules, internal operating procedures or other standards to clarify 

-7-
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Rule 46. Finally, either option would be consistent with the Supreme Court's decision in 

Snyder, supr!!, holding that supplemental rules are often necessary in determining the scope 

of the "conduct unbecoming" standard. See In re Synder. supra, 472 U.S. 634, at 645, set 

out at Appendix IV, infra. 

A. "Option One." Model Local Rule. See Appendix 11. 

"Option One" would be a model local rule recommended by the Judicial Conference 

· and adopted by individual courts pursuant to 28 U.S.C. § 2071. Similar local rules are 

already in existence in the five courts of appeals. These look to "dynamic conformity" to 

the rules provided by the highest court in the state in which the attorney is admitted to 

practice. See Rules Governing Attorney Discipline in the U.S. Court of Appeals for the 

Eleventh Circuit, (effective October, 1992, amended January, 1996) and Report on Local 

Rules Regulating Attorney Conduct in the Federal Courts (July 5, 1995) page 8 and Chart 

III, Appendix Vil, infra. But most of these existing rules have no choice of law standard 

for attorneys licensed to practice in more than one state. See Chart III, infra. Furthermore, 

these rules do not give standards of attorney conduct for cases arise in district courts and 

are appealed to the circuit courts. See id. Presumably, the lower court's standards of 

attorney conduct should be applied in these types of cases. See !l.,.g,_ U.S. v. Balter, 91 

F.3d 427, 435 (3rd Cir. 1996) (applying district court's local rules of attorney conduct on 

appeal as to whether U.S. Attorney had violated anti-contact rule). 

Thus, the Standing Committee should consider proposing an improved, new model 

local rule for the courts of appeals. Such a rule should provide a standard of attorney 

conduct for cases appealed from a district court and a choice of law standard for attorneys 

who practice in multiple states. For the benefit of the Committee, I have included an 

example of such a model local rule in Appendix 11, infra. 5 This model local rule closely 

5The Standing Committee requested that I not submit specific proposed rules until this study was 
completed, and further studies done in relation to Bankruptcy Courts and to actual District Court practice 
(now being completed by the Federal Judicial Center). Thus the rules set out here are for example only, and 
have not been reviewed by either the Advisory Committee or Appellate Rules on the Style Subcommittee. 
The Advisory Committee has, however, been advised of the general approaches under consideration, and has 
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follows Model Rule N of the Federal Rules of Disciplinazy Enforcement as recommended 

by the Committee on Court Administration and Case Management in 1978.6 In particular, 

part A(2) of the proposed model local rule traces CACM Model Rule N by imposing a 

"dynamic conformity" state standard of attorney discipline for issues of misconduct before 

the courts of appeals. In addition, part A(2) implements a choice of law standard similar to 

ABA Model Rule 8.S(b )(2) for situations where the attorney is admitted to practice in more 

than one state. Such a provision provides that an attorney is governed by the state standard 

of the state in which the attorney principally practices unless the conduct has its 

predominant effect on another state where licensed to practice. In that case, the rules of the 

other state govern. Finally, part B of the model local rule provides clarification regarding 

the range of sanctions a court of appeals may impose on an attorney, while not limiting the -

court's ability to provide alternative sanctions. This section was modeled after similar 

language in the Rules Governing Attorney Discipline in the U.S. Court of Appeals for the 

Eleventh Circuit, supra. 

expressed general concurrence, subject to future review. The two otherrequested studies should be 
completed by the next Committee meeting on June 18-20, 1997. 

6Twenty five federal courts currently have local rules that reflect in some way the wording of Model Rule 
IV, as proposed in 1978. These courts consist of 23 district courts and two courts of appeals, the 11th 
Circuit and the Court of Appeals for the District of Columbia. Twelve of these courts refer to the 
appropriate State Supreme Court's version of the ABA Model Rules of Professional Conduct. Eight refer 
to the appropriate State Supreme Court's version of the ABA Code of Professional Responsibility. Five 
adopt the language, but not the spirit of Rule IV. Of these five, two use very similar language to Rule IV, 
but refer to the ABA Model Rules and not the appropriate State Rules. The other three refer to a 
combination of the Federal Rules of Disciplinary Enforcement, the State Supreme Court's standard and 
either the ABA Model Code or ABA Model Rules as their standard of attorney conduct. The following chart 
lists the 25 courts by their actual standard of attorney conduct: 

State Rules Based on 
ABA Model Rules 

E.D.AR 
W.D.AR 
S.D.IL 
E.D.MI 
D.MN 
D.NH 
D.NJ 
M.D.NC· 

State Rules Based on 
the ABA Codes 

D.C. Appeals 
D.MA 
D.ME 
D.NE 
S.D.OH 
E.D.VA 
W.D.VA 
D.VT 

ABA Model Rules 
Directly 

D.PR 
D.DE 

-9-

Combination of State 
Rules and Other Standards 

11th Cir. 
N.D.W.VA 
S.D.W.VA 



Page246 

B. "Option Two:" Uniform Federal Rules of Attorney Conduct. See 
Appendices ID, VI 

"Option Two" achieves a similar result by a different means - directly amending 

Fed. R. App. 46. Of course, this would require the full process of the Rules Enabling Act, 

28 U.S.C. § 2072-2074. While a model local rule could be directly promulgated by the 

Judicial Conference, a change in Fed. R. App. 46 would require at least two and one half 

years, and must be submitted to Congressional examination pursuant to 28 U.S.C. 

§ 2074. 

Nevertheless, direct amendment to Fed. R. App. 46 may be desirable, particularly 

if it is decided to adopt a uniform Federal Rules of Attorney Conduct for the district courts. 

Such a change would probably be achieved in the district courts by amending Fed. R. Civ. 

P. 83, and adding an A.1;ipendix "A", containing the new Federal Rules of Attorney 

Conduct. (An example of how this could be done, provided for discussion only, is 

provided in Appendix VI, infra.) 

For the benefit of the Standing Committee, an example of such a revised Rule 46 

has been drafted to reflect this option. See Appendix ID, infra. It includes an appropriate 

standard for cases involving attorney conduct adjudicated in the district courts and appealed 

to the circuit courts, and a choice of law standard to determine the relevant state standard 

for attorneys licensed to practice in more than one state. The "revised" example of Rule 46 

is almost identical to the original Rule 46 in sections (a), (b) and (c). But there is one major 

change. The old "conduct unbecoming" standard is removed, and replaced by references to 

"the courts standards for attorney conduct." These "standards" are supplied by a new 

section (d), "Standards for Attorney Conduct." 

The new Rule 46(d)(l) in Appendix III would require a court of appeals to apply 

the district court standards of attorney conduct to any case appealed to the circuit court. 

This section was modeled after ABA Model Rule 8.5(b)(l). The new Rule 46(d)(2) would 

also provide that in all other cases the relevant state standard of attorney conduct applies, 

except as specifically provided in any new Federal Rules of Attorney Conduct. The new 

-10-
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Rule 46(d)(2) would also provide a choice of law standard similar to ABA Model Rule 

8.5(b)(2) for those attorneys licensed to practice in more than one state. Thus, an attorney 

would be governed by the state standard where that attorney principally practices unless the 

attorney's conduct has its predominant effect in another state where the attorney is also 

licensed to practice. If so, the rules of the other state govern. 

Attorney conduct is primarily a problem for district courts, where there are many 

more reported cases. There are relatively few cases in the courts of appeals. Given that 

both the model local rule option and the uniform rule option are reasonable solutions for the 

courts of appeals, the circuits should probably follow whatever option is eventually 

adopted for the district courts. Either a new model local rule or a new uniform federal rule 

will provide better guidance for attorneys practicing before the courts of appeals than the 

existing Rule 46 jurisprudence. The first could be done through a model local rule which 

supplements Rule 46, pursuant to In re Snyder, supra, while the second could only be 

done by directly amending Rule 46. Again, the option ultimately recommended for courts 

of appeals should depend primarily on the Committee's judgment about what is best for the 

district courts. 

MS3 
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Appendix I, Chart l 

Breakdown of Recent Federal Appellate Cases Citing Federal Rule of 
Appellate Procedure 46 (1990-1997) 
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I 

BREAKDOWN OF RECENT FEDERAL APPELLATE CASES 
CITING FEDERAL RULE OF APPELLATE PROCEDURE 46 

(1990-97)1 

Type of Attorney Misconduct I Corresponding 
Model Rule' · 

Misrepresentation of Law or Fact to the Court Rule 3.3 

Failure to Prosecute Criminal Appeals Rule 1.3 
with Due Dilligence 

Misappropriation of Clients' Funds Rule 1. 15 

Failure to Pay Court Fines Rule 3.4 

Failure to Follow Court Rules Fed.R.App.P. 46(c) 

Filing ofFrivolous Appeals Rule 3.1 

Unauthorized Practice of Law Rule 5.5 

False Statements Concerning a Judge Rule 8.2 

Disruptive Conduct in a Courtroom Rule3.5 

Confidentiality Rule 1.6 

TOTAL CASES 

iThe 37 cases cite Federal Rule of Appellate Procedure 46 or a local rule which 
supplements it. 

Number 
of Cases 

8 

5 

3 

3 

7 

7 

1 

1 

1 

1 

37 

2This category was created to show the comparable Model Rule of Professional Conduct 
for the types of attorney misconduct sanctioned under Rule 46. 
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PROPOSED MODEL LOCAL RULE GOVERNING ATTORNEY CONDUCT 
FOR THE FEDERAL COURTS OF APPEALS1 

A. STANDARDS FOR ATTORNEY CONDUCT. The Court's standards for attorney 
conduct are as follows: 

(1) Proceedings Before District Court. For any act or omission by an attorney in a 
proceeding in a district court before which the attorney has been admitted to 
practice, the rules of attorney conduct of that district court must apply unless the 
district court's rules provide otherwise; and 

(2) All Other Acts or Omissions by Attorney. For any other act or omission by an 
attorney admitted to practice before the Court, the standards for attorney conduct 
are: 

(a) if the attorney is licensed to practice only in one state, the rules of that 
state as currently adopted by its highest court, or 

(b) if the attorney is licensed to practice in more than one state, the rules of 
the state in which the attorney principally practices as currently adopted by 
its highest court; provided, however, that if particular conduct clearly has its 
predominant effect in another state in which the attorney is licensed to 
practice, then the rules of that state as currently adopted by its highest court 

B. SANCTIONS. Discipline for acts or omissions by an attorney which violate the 
Court's standards for attorney conduct may consist of disbarment, suspension, reprimand, 
monetary sanctions (including payment of the costs of the disciplinary proceedings), 
disqualification, removal from district court Criminal Justice Act panels, removal from the 
Court's roster of attorneys eligible for practice before the Court and for appointment under 
the Criminal Justice Act, or any other sanctions the Court may deem appropriate. 

'This proposed rule is for example only, and has not been reviewed by the Subcommittee on 
Style. 

II-2-
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NOTE 

Part A(l) provides that courts of appeals will apply the district courts' standards of 

attorney discipline for any misconduct which occurs in a proceeding before the lower court. 

This section closely follows the language of Model Rule 8.5(b)(l) of the American Bar 

Association's Model Rules of Professional Conduct and Model Rule IV of the Federal 

Rules of Disciplinary Enforcement as recommended by the Committee on Court 

Administration and Case Management Part A(2) traces Model Local Rule IV by imposing 

the state standard of attorney discipline to be applied in the federal courts of appeals for all 

other attorney misconduct The state standard would be ""dynamic," i.e. the rules 

currently adopted by the state's highest court Additionally, Part A(2) also implements a 

choice oflaw standard similar to ABA Model Rule 8.5(b)(2) for situations where the 

attorney is admitted to practice law in more than one state. 

Part B provides clarification regarding the range of sanctions a court may impose on 

an attorney, while not limiting the court's ability to provide alternative sanctions. This 

language closely follows the Standards of Attorney Conduct of the Court of Appeals for the 

Eleventh Circuit 

Some courts of appeals may wish to supplement this model rule by a local rule 

permitting temporary suspension of attorneys. A good example is Interim Local Rule 46.6 

of the First Circuit, which is now being considered for permanent adoption. It reads as 

follows: 

Interim Rule 46.6 - Temporary Suspension of Attorneys. When it is 
shown to the Court of Appeals that any member of its bar has been 
suspended or disbarred from practice by a final decision issued by any other 
court of record, or has been found guilty of conduct unbecoming of a 
member of the bar of the court, the member may be temporarily suspended 
from representing parties before this court pending the completion of 
proceedings initiated under Fed. R. App. P. 46 and the Rules of 
Disciplinary Enforcement of the Court of Appeals for the First Circuit. 

Il-3-
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Appendix III 

Proposed Federal Rule of Appellate Procedure 46 
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PROPOSED AMENDED FEDERAL RULE OF APPELLATE PROCEDURE 461 

(a) ADMISSION TO THE BAR OF COURT OF APPEALS; ELIGIBILITY; 
PROCEDURE FOR ADMISSION. An attorney admitted to practice before the Supreme 
Court of the United States, or the highest court of a state, or another United States court of 
appeals, or a United States district court (including the district court for the Canal Zone, 
Guam and the Virgin Islands), and who is of good moral and professional character, is 
eligible for admission to the bar of a court of appeals. 

An applicant shall file with the clerk of the court of appeals, on a form approved by 
the court and furnished by the clerk, an application for admission containing the applicant's 
personal statement showing eligibility for membership. At the foot of the application the 
applicant shall take and subscribe to the following oath or affirmation: 

I, ............. , do solemnly swear ( or affirm) that I will demean 
myself as an attorney and counselor of this court, uprightly and according to 
the law; and that I will support the Constitution of the United States. 

Thereafter, upon written or oral motion of a member of the bar of the court, the 
court will act upon the application. An applicant may be admitted by oral motion in open 
court, but it.is not necessary that the applicant appear before the court for the purpose of 
being admitted, unless the court shall otherwise order. An applicant shall upon admission 
pay to the clerk the fee prescribed by rule or order of the court. 

(b) SUSPENSION OR DISBARMENT. When it is shown to the court that any 
member of its bar has been suspended or disbarred from practice in any other court of 
record, or has violated the court's standards of attorney conduct, the member will be 
subject to suspension or disbarment by the court. The member shall be afforded an 
opportunity to show good cause, within such time as the court shall prescribe, why the 
member should not be suspended or disbarred. Upon the member's response to the rule to 
show cause, and after hearing, if requested, or upon expiration of the time prescribed for a 
response if no response is made, the court shall enter an appropriate order. 

(c) DISCIPLINARY POWER OF THE COURT OVER ATTORNEYS. A court of 
appeals may, after reasonable notice and an opportunity to show cause to the contrary, and 
after hearing, if requested, take any appropriate disciplinary action against any member of 
the bar who practices before it and violates the court's standards of attorney conduct or 
fails to comply with these rules or any rule of the court. 

(d) STANDARDS FOR ATTORNEY CONDUCT. The court's standards for attorney 
conduct are as follows: 

(I) Proceedings Before District Court. For any act or omission of an attorney 
before a district court of this circuit which the attorney has been admitted to 
practice, the rules of attorney conduct of that district court must apply unless the 
rules of that district court rules otherwise provide; and 

l New language is in italics. This proposed rule is for example only, and has not been reviewed by the 
Advisory Committee on Appellate Rules or the Subcommittee on Style. The reference to the "Federal 
Rules of Attorney Conduct" in Appendix A of Rule 83 of the Federal Rules of Civil Procedure is, of 
course, purely hypothetical, and assumes that the Rules Committees decide to adopt uniform rules of 
attorney conduct for the district courts. See Appendix VI, fil!IID!, for an example "Federal Rules of Attorney 
Conduct" 

ill-2-
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(2) All Other Acts and Omissions by Attorney. For any other act or omission of an 
attorney admitted to practice before the court, except as othe,wise provided by 
specific rule of the Federal Rules of Attorney Conduct located in Rule 83, Appendix 
A, Federal Rules of Civil Procedure, the standards for attorney conduct are: 

(A) if the attorney is licensed to practice only in one state, the rules of that 
state as currently adopted by its highest court, or 

(B) if the attorney is licensed to practice in more than one state, the rules of 
the state in which the attorney principally practices as currently adopted by 
its highest court apply; provided, however, that if particular conduct clearly 
has its predominant effect in another state in which the attorney is licensed 
to practice, then the rules of that state as currently adopted by its highest 
court. 

III-3-
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NOTES 

All italicized language are proposed amendments to Federal Rule of Appellate 

Procedure 46. 

Rule 46(d)(l) follows closely Section (A)(l) of the Proposed Model Local Rule 

Governing Attorney Conduct in the Federal Courts of Appeals. See Appendix JI, infra. It 

provides that the courts of appeals will apply the district courts' standards of attorney 

discipline for any misconduct which occurs in the lower court. This section is also modeled 

after Rule 8.5(b)(l), American Bar Association Model Rules of Professional Conduct and 

Model Local Rule IV of the Federal Rules of Disciplinary Enforcement, as recommended in 

1978 by the Committee in Court Administration and Case Management 

Rule 46(d)(2) is also similar to Section A(2) of the Proposed Model Local Rule 

Governing Attorney Conduct in the Federal Courts of Appeals. See Appendix JI, infra. It 

does, however, make specific provision for adopting uniform Federal Rules of Attorney 

Conduct. See Appendix VI, supra. The relevant state standard would govern all other 

attorney misconduct. The relevant state standard is determined by a choice of law 

provision similar to American Bar Association Model Rule 8.5(b)(2). 
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°' IN RE SNYDER V, 

CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR 
THE EIGHTH CIRCUIT 

No. 84-310. Argued April 16, 1985-Decided June 24, 1985 

Petitioner, who was appointed by the Federal District Court for the 
District of North Dakota to represent a defendant under the Criminal 
Justice Act (Act), was awarded almost $1,800 by the court for services· 
and expenses in handling the assignment. As required by the Act with 
regard to expenditures for compensation in excess of $1,000, the Chief 
Judge of the Court of Appeals for the Eighth Circuit reviewed the claim, 
found it to be insufficiently documented, and returned it.with a request 
for additional documentation. Because of computer problems, peti­
tioner could not readily provide the information in the requested form, 
but flied a supplemental application. The Chief Judge's secretary again 
returned the application, stating that petitioner's documentation was 
unacceptable; petitioner then discussed the niatter with the District 
Judge's secretary, who suggested that he write .a letter expressing his 
views. In October 1983, petitioner wrote a letter to the District Judge's 
secretary in which (in an admittedly "harsh" tone) he declined to submit 
further documentation, refused to accept further assignments under the 
Act, and criticized the administration of the Act. Viewing the letter 
as seeking changes in the process for providing fees, the District Judge 
discussed those concerns with petitioner and then forwarded the letter 
to the Chief Judge. In subsequent correspondence withithe District 
Judge, the Chief Judge of the Circuit stated, inter alia, that he consid­
ered petitioner's October letter to be "totally disrespectful to the federal 
courts and to the judicial system," and that unless petitioner apologized 
an order would be issued directing petitioner to show cause why he 
should not be suspended from practice in the Circuit. After. petitioner 
declined to apologize, an order was issued directing petitioner to show 
cause why he should not be suspended for his "refusal to carry out his 
obligations as a practicing lawyer and officer of [the] court" because of 
his refusal to accept assignments under the Act; however, at the sub­
sequent hearing the Court of Appeals focused on whether petitioner's 
October letter was disrespectful, and petitioner again refused .to. apolo­
gize for the letter. Ultimately, the Court of Appeals suspended peti­
tioner from the practice oflaw in the federal courts in the Circuit for six . 
months, indicating that its action was· based on petitioner's "refusal to 
show continuing respect for the court,'' and specifically finding that peti­
tioner's "disrespectful statements" in his October letter as to the court's 
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administration of the Act constituted·"contumacious conduct'' rendering 
him "not presently fit to practice law in the federal courts." 

Held: Petitioner's conduct and expressions did not warrant his suspension 
from practice. Pp. 642-647. · · 

(a) .Under Federal Rule of Appellate Procedure 46, which sets forth 
the standard for disciplining attorneys practicing before the courts of ap­
peals, .an attorney may be suspended or disbarred if found guilty of "con­
duct unbecoming a member of the bar of the court." The quoted phrase 
must be read in light of the complex code of behavior to which attorneys 
are subject, reflecting the burdens inherent in the attorney's dual obli­
gations to clients and to the system of justice. In this light, "conduct 
unbecoming· a member of the bar" is condtict contrary to prOfessional 
standards that shows an unfitness to discharge continuing obligations to 
clients or the courts, or conduct inimical to the administration of justice. 
Pp. 642-645. 

(b) Petitioner's refusal to submit further documentation in support of 
his fee request could afford a basis for declining to award a fee, but the 
record does not support the Court of Appeals' action suspending peti­
tioner from practice; the submission of adequate docum~ntation was only 
a prerequisite to the collection of his fee, not an affirmative obligation 
required by his duties to a client or the court. Nor, as the Court of 
Appeals ultimately concluded, was petitioner legally obligated under the 
terms of the local plan to accept cases under the Act. A lawyer's criti­
cism of the administration of the Act or of inequities in assignments 
under the Act does not constitute cause for suspension; as officers of the 
court, members of the bar may appropriately express criticism on such 
matters.,· Even assuming that petitioner's October letter exhibited an 
unlawyerlike rudeness,· a single incident of rudeness or lack of profes­
sional courtesy-in the context here-does not support a finding of con­
temptuous or contumacious conduct, or a finding that a lawyer is not 
presently fit to practice law in the federal courts; nor does it rise to the 
level of "conduct unbecoming a member· of the bar"· warranting suspen­
sion from practice. Pp. 645,-647. 

734 F. 2d 334, reversed. 

BURGER, .c. J., delivered the opinion of the Court, in which all other 
Members joined except BLACKMUN, J., who took no part in the decision of 
the case. 

David L. Peterson argued the cause for petitioner. With 
him on the briefs were Robert P. Bennett, John.C. Kapsner, 
Charles L. Chapman, and IrvinB. Nodland. 



,·~-,c·-,~·" '"=',:-->M~.S<'""_,..-A•0----,-.--• ·/' ,,,., 

636 OCTOBER TERM, 1984 

Opinion of the Court. 472 u. s. 

John J. Greer argued the cause for respondent United 
States Court of Appeals for the Eighth Circuit. With him 
on the brief was Ross H. Sidney.* 

CHIEF JUSTICE BURGER delivered the opinion of the 
Court. · 

We granted certiorari to review the judgment of the Court 
of Appeals suspending petitioner from practice in all courts of 
the Eighth Circuit for six months. · 

I 

In March 1983, petitioner Robert Snyder was appointed by 
the Federal District Court for the District of North Dakota 
to represent a defendant under the Criminal Justice Act. 
After petitioner completed the assignment, he submitted a 
claim for $1,898.65 for services and expenses. The claim 
was reduced by the District Court to $1,796.05. 

Under the Criminal Justice Act, the Chief Judge of the 
Court of Appeals was required to review and approve expen­
ditures for compensation in excess· of $1,000.' 18 U. S. C. 
§ 3006A(d)(3). Chief Judge Lay found the claim insuffi­
ciently documented, and he returned it with a request for 
additional information. Because of technical problems with 
his computer software, petitioner could not readily provide 
.the information in the form requested by the Chief Judge. 
He did, however, file a supplemental application. 

The secretary of the Chief Judge. of the Circuit again re­
turned the application, stating that the proffered documenta­
tion was unacceptable. Petitioner then discussed the matter 
with Helen Monteith, the District Court Judge's secretary, 

-owho suggested he write a Jetter expressing his. view. Peti-

°" " *Charles S. Sim8 filed a brief for the American Civil Liberties Union as 
~micus curiae urging reversal. 
a- Frank E. Bazler and Albert L. Bell filed it brief for the Ohio State Bar 

Association as a"micus curiae. · 
'The statutory limit has since been raised to $2,000. 18 U.S. C. 

§ 3006A(d)(2) (1982 ed., Supp. Ill). 
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tioner then wrote the letter that led to this case. The letter, 
addressed to Ms. Monteith, read in part: 

"In the . first place, I am appalled by the amount of 
money which the federal court pays for indigent criminal 
defense .work. The · reason that so few attorneys in 
Bismarck accept this work is for that exact reason. We 
have, up to this point; still accepted the indigent appoint­
ments, because of a duty to our profession, and the fact 
that nobody els(l will do it. 

"Now, however, not only are we paid an amount of 
money which do.es not even cover our overhead, but we 
have to go through extreme gymnastics even to receive 
the puny amounts which the federal courts authorize for 
this work.. We have sent you everything we have con­
cerning. our representation, and I am not sending you 
anything else. You can take it or leave it. 

"Further, I ani extremely disgusted by the treatment 
of us by the Eighth Circuit in this case, and you are in­
structed to remove my name from the list of attorneys 
who will accept criminal indigent defense work. I have 
simply had it. · 

"Thank you for your time and attention." App. 
14-16. 

The District Court Judge viewed this Jetter as one seeking 
changes in the process for providing fees, and discussed these 
concerns with petitioner. The District Court Judge then 
forwarded the Jetter to the Chief Judge of the Circuit. The 
Chief Judge in turn .wrote to the District Judge, stating that 
he considered petitioner's letter 

"totally disrespectful to the federal courts and to the ju­
dicial system, . • It demonstrates. a total lack of respect 
for the Jegalprocess and the courts." Id., at 16. 

The Chief Judge expressed concern both about petitioner's 
failure· to ltfollow the guidelines and [refusal] to cooperate 
with the court," and questioned whether, "in view of the let-
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~ter" petitioner was "worthy of practicing law in the federal 
2):ourts on any matter." He stated his intention to issue an 

order to show cause why petitioner should not be suspended 
from practicing in any federal court in the Circuit for a period 
of one year. Id., at 17-18. · Subsequently, the Chief Judge 
wrote to the District Court again, stating that if petitioner 
apologized the matter would be dropped. At this time, the 
Chief Judge approved a reduced fee for petitioner's work of 
$1,000 plus expenses of $23.25. 

After talking with petitioner, the District Court Judge 
responded to the Chief Judge as follows: 

. "He [petitioner] sees his letter as an expression of an 
honest opinion, and an exercise of his right of freedom of 
speech. I, of course, see it as a youthful and exuberant 
expression of annoyance which has now risen to the level 
of a cause .... 

"He has decided not to apologize, although he assured 
me he did not intend the letter as you interpreted it." 
Id., at 20. 

The Chief Judge then issued an order for petitioner to 
show cause why he should not be suspended for his "refusal 
to carry out his obligations as a practicing lawyer and officer 
of [the] court" because of his r,efusal to accept assignments 
under the Criminal Justice Act. Id., at 22. Nowhere in 
the order was there any reference to any disrespect in peti­
tioner's letter of October 6, 1983. 

Petitioner requested a hearing on the show cause order. 
In his response to the order, petitioner focused exclusively on 
whether he was required to represent indigents under the 
Criminal Justice Act. He contended that the Act did not 
compel lawyers to represent indigents, and he noted that 
many of the lawyers in his District had declined to serve.' 

'A resolution presented by the Burleigh County Bar Association to· the 
Court of Appeals on petitioner's behalf stated that of the 276 practitioners 
eligible to serve on the Criminal Justice Act panel in the Southwestern 
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He also informed the court that prior to his withdrawal from 
the Criminal Justice Act panel, he and his two partners had 
taken 15 percent of all the Criminal Justice Act cases in their 
district. 

At the hearing, the Court of Appeals focused on whether 
petitioner's letter of October 6, 1983, was disrespectful, an 
issue not mentioned in the show cause order. At one point, 
Judge Arnold asked: "I am asking you, sir, if you are pre­
pared to apologize to the court for the tone of your letter?" 
Id:, at 40. Petitioner answered: "That is not the basis that 
I am being brought forth before the court today." Ibid. 
When the issue again arose, petitioner protested: "But, it 
seems to me we're getting far afield here. The question is, 
can I be suspended from this court for my request to be 
removed from the panel of attorneys." Id., at 42. 
· Petitioner was again offered an opportunity to apologize 
for his letter, but he declined. At the conclusion of the hear­
ing, the Chief Judge stated: 

"I want to make it clear to Mr. Snyder what it is the 
court is allowing you ten days lapse here, a period for 
you to consider. One is, that, assuming there is a gen­
eral requirement for all competent lawyers to do pro 
bono work that you stand ·willing and ready to perform 
such work ahd will comply with the guidelines· of the 
statute. And secondly, to reconsider your position as 
Judge Arnold has requested, concerning the tone of your 
letter of October 6." Id., at 50. 

Following the hearing, petitioner wrote a letter to the court, 
agreeing to "enthusiastically obey [the] mandates" of any 
new plan for the implementation of the Criminal Justice Act 
in North Dakota, and to "make every good faith effort possi­
ble" to comply with the court's guidelines regarding com~ 

Division of the District of North Dakota, only 87 were on the panel. App. 
85. 
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pensation under the Act. Petitioner's letter, however, made. 
no mention of the October 6, 11.983, letter. Id., at 51-52. 

The Chief Judge then wrote to Snyder, stating among 
other things: 

"The court expressed its opinion at the time of the oral 
hearing that interrelated with our com:ern and the issu­
ance of the order to show cause was the disrespect that 
you displayed to the court by way of your letter ad­
dressed to Helen Montieth [sic], Judge Van Sickle's sec­
retary, of October 6, 1983. The court expressly asked if 
you would be willing to apologize for the torie of the 
letter and the disrespect displayed. You serve as an 
officer of the court and, as such, the Canons of Ethics 
require every lawyer to maintain a respect for the court 
· as an· institution. 

"Before circulating·your letter of February 23, I would 
appreciate your response to Judge Arnold's specific re­
quest, and the court's request, for you to apologize for 
the letter that you wrote. · · • 

"Please let me hear from you by return mail. I am . 
confident that if such a letter is forthcoming that · the 
court will dissolve the order." Id., at 52-53. · (Empha-
sis added.) · 

Petitioner responded to the Chief Judge:· 

"I cannot, and will never, in justice to my conscience, 
apologize for what I consider to be telling the truth,. 
albeit in harsh terms. . . . · · · 

"It is unfortunate that the respective positions in the 
proceeding have so hardened. However, I considerthis 
to be a matter of principle, and if one stands on a princi-

~ pie, one must be willing to accept the consequences." 
°8 Id., at 54. 

~ After receipt ofthis letter, petitioner was suspended from 
the practice of law in the federal courts in the Eighth Circuit· 
for six months. 734 F. 2d 334 (1984). The opinion stated 

UM.¥¥K ii,_,_- .. L ;li I!! 
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that petitioner ''contumaciously refused to retract his pre­
vious remarks or apologize to the court." Id., at 336. 1' It 
continued: 

"[Petitioner's] refusal to show continuing respect for the 
court and his refusal to demonstrate a sincere retraction 
of his admittedly 'harsh' statements are sufficient to 
demonstrate to this court that he is not presently fit to 
practice law in the federal courts. All courts depend. on 
the highest level of integrity and respect not only from 
the judiciary .but from the lawyers who serve in the court 
as well. Without public display of respect for the judi­
cial branch of government as an institution by lawyers, 
the·,Iaw cannot survive .... Without hesitation we find 
Snyder's disrespectful statements as to this court's ad­
ministration of CJA contumacious conduct. We deem 
this unfortunate. 

"We find that Robert Snyder shall be suspended from 
the practice of law in the federal courts of the Eighth 
Circuit for a period of six months; thereafter, Snyder 
should make application to both this court and the fed­
eral district court cir North Dakota to be readmitted." 
Id., at 337. (Emphasis added.) 

The opinion specifically stated that petitioner's offer to serve 
in Criminal Justice Act cases in the future if the panel was 
equitably structured had "considerable merit." Id., at 339. 

Petitioner moved for rehearing en bane. In support of his 
motion, he presented an affidavit from the District Judge's 
secretary-the addressee of the October 6 letter-stating 
that she had encouraged him to send the letter. He also 
submitted an affidavit from the District Judge, which read 
in part: 

"I did not view the letter as one of disrespect for the 
Court, but rather one of a somewhat frustrated lawyer 
hoping that his comments might be viewed as a basis for 
some chariges in the process. 

~ 
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" ... Mr. Snyder has appeared before me on a number 
of occasions and has always CO!lJpetently represented his 
client, and has shown the highest respect to the court 
system and to me." App. 83-84. (Emphasis added.) 

'-0 

The petition for rehearing en bane was denied.' An opin­
ion for the en bane court stated: 

"The gravamen of the situation is that Snyder in his let­
ter [ofOctober 6, 1988] became harsh and disrespectful 
to the Court. It is one thing for a_ lawyer to complain 
factually to the Court, it is another for counsel to be 
disrespectful in doing so. 

" ... Snyder states that his letter is not disrespectful. 
We disagree. In our view, the letter speaks for itself." 
734 F. 2d, at 343. (Emphasis added.) 

The en bane court opinion stayed the order of suspension 
for 10 days, but provided that the stay would be lifted if 
petitioner failed to apologize.· He did not apologize, and the 
order of suspension took effect. 

We granted certiorari, 469 .U. S. 1156 (1985). We 
reverse. 

II 
A 

Petitioner challenges his suspension from practice on the 
grounds (a) that his October 6, 1983, letter to the District 
Judge's secretary was protected by the First Amendment, 
(b) that he was denied due process with respect to the notice 
of the charge on which he was suspended, and (c) that his 
challenged letter was not disrespectful or contemptuous. 
We avoid constitutional issues when resolution of such issues 
is not necessary for disposition of a case. Accordingly, we 
consider first whether petitioner's conduct and expressions 

'734 F. 2d, at 341. Circuit Judges Bright and McMillian voted to grant 
the petition for rehearing en bane. 
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warranted his suspension from practice; if they did not, there 
is no occasion to reach petitioner's constitutional claims. 11 

Courts have long recognized an inherent authority to sus­
pend or disbar lawyers. Ex parte Garland, 4 Wall. 333, 
378-379 (1867); Ex parte Burr, 9 Wheat. 529, 531 (1824). 
This inherent power derives from the lawyer's role as an offi­
cer of the court which granted admission. Theard v. United 
States, 354 U. S. 278, 281 (1957). The standard for disciplin­
ing attorneys practicing before the courts of appeals' is set 
forth in Federal Rule of Appellate Procedure 46:' 

"(b) Suspension or Disbarment. When it is shown to 
the court that any member of its bar has been suspended 
or disbarred from practice in any other court of record, 
or has been guilty of conduct unbecoming a member of 

• The panel opinion made explicit that Snyder was suspended from the · 
District Court as well as the Court of Appeals by stating: "[T]hereafter 
Snyder should make application to both this court and the federal district 
court of North Dakota to be readmitted." 734 F. 2d, at 337 .. 

Federal R.ule of Appellate Procedure. 46 does not appear to give author­
. ity to the Court of Appeals to suspend attorneys from practicing in the Dis­
trict Court. .As the panel opinion itself indicates, the admission of attar­

. neys to practice before the District Court is placed, as an initial matter, 
before the District Court itself. The applicable Rule of the District Court 
indicates that a suspension from practice before the Court of Appeals cre­
ates only _a rebuttable presumption that suspension from the District Court 
is in order,.:;_ The Rule appears to entitle ihe attorney to a show cause hear­
ing before the District Court. Rule 2(e)(2), United States District Court 
for the District of North Dakota, reprinted in Federal Local Rules for Civil 
and Admiralty Proceedings (1984). A District Court decision would be 

· subject to review by the Court of Appeals. · 
'The Court of Appeals relied on Federal Rule of Appellate Procedure 

46(c) for its action. While the language of Rule 46(c) is not without some 
ambiguity, the accompanying note of the Advisory Committee on Appel­
late Rules, 28 U. S. C. App., p. 496, states that this provision "is to make 
explicit the power of a court of appeals to impose sanctions less serious 
than suspension or disbarment for the breach of rules," The appropriate 
provision under which to consider the sanction of suspension would have 
been Federal Rule of Appellate Procedure 46(b), which by its terms deals 
with "su·spension or disbarment." 
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· the bar of the court, he will be subject to suspension or 
disbarment by the court. The member shall be afforded 
an opportunity to show good cause, within such time as 

· the court shall prescribe, why he should not be sus­
pended or disbarred. Upon his response to the rule to 
show cause, and after hearing, if requested, or upon 
expiration of the time prescribed for a response if no 
response is made, the court shall enter an appropriate 
order." (Emphasis added.) 

The phrase "conduct unbecoming .a member of the bar" 
must be read in light of the "complex code of behavior" to 
which attorneys are subject. In re Bithoney, 486 F. 2d 319, 
324 (CAl 1973). Essentially, this reflects the burdens in­
herent in the attorney's dual obligations to clients and to 
the system of justice. Justice Cardozo once observed: 

"'Membership in the bar is a privilege burdened. with 
conditions.' [An attorney is] received into that ancient . 
fellowship for something niore than private gain. He 
[becomes] an officer of the court, and, like the court 
itself, an instrument or agency to advance the ends of 
justice." People ex rel. Karlin v. Culkin, 248 N. Y. 
465, 470-471, 162 N. E. 487, 489 (1928) (citation 
omitted). 

As an officer of the court, .a member of the bar enjoys sin­
gular powers that others do not possess; by virtue of admis­
sion, members of the bar share a kind of monopoly granted 

· only to lawyers. Admission creates .a license not only to 
advise and counsel clients but also to appear in court and try 
cases; as an officer of the court, a lawyer can cause persons to 
drop their private affairs and be called as witnesses in court, 

· ;,<=lind for depositions and other pretrial processes that, while 
~ subject to the ultimate control of the court, may be conducted 
~utside courtrooms. The license granted by the court re-
0quires members of the bar to conduct themselves in a manner 
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compatible with the role of courts in the administration of 
justice. · · 

Read in light of the traditional duties imposed on an attor­
ney, it is clear that "conduct unbecoming a member of the 
bar" is conduct contrary to professional standards that shows 
an unfitness to discharge continuing obligations to clients 
or the courts, or conduct inimical to the administration of 
justice. More . specific guidance is provided by case law, 
applicable court rules, and "the lore of the profession," as 
embodied in codes of professional conduct.• 

B 
Apparently relying on an attorney's obligation to avoid 

conduct that is "prejudicial to the administration of justice,"' 
the Court of Appeals held that the letter of October 6, 1983, 

'The Court of Appeals stated that the standard of professional conduct 
expected of an attorney is defined by the ethical code adopted by the licens­
ing authority of ari attorney's home state, 734 F. 2d, at 336, n. 4, and cited 
the North Dakota Code of Professional Responsibility as the controlling 
expression of the conduct expected of petitioner. The state code of profes­
sional responsibility does not by its own terms apply to sanctions in the . 
federal courts. Federal courts admit and suspend attorneys as an exercise 
of their inherent power; the standards imposed are a inatter offederal law. 
Hertz .v. United States, 18 F. 2d 52, 54-55 (CAB 1927). 

The Court of Appeals was entitled, however, to charge petitioner with 
the knowledge of and the duty to conform to the state code of professional 
responsibility. The uniform first step for admission to any federal court is 
admission. to a state court. The federal court is entitled to rely on .the 
attorney's knowledge of the state code of professional conduct applicable in 
that state court; the provision that suspension in any other couri of record 
creates a basis for a show cause hearing indicates that Rule 46 anticipates 
continued compliance with the state code of conduct. 

'734 F. 2d, at 336-337. This duty is almost universally recognized in 
American jurisdictions. See, e.g., Disciplinary Rule 1-102(A)(5), North 
Dakota Code of Professional Responsibility; Rule 8.4(d), American Bar 
Association; Model Rules of Professional Conduct (1983); Disciplinary Rule 
l-102(A)(5), American Bar Association, Model Code of Professional Re-
sponsibility (1980). · 
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~ 
lnd an unspecified "refusal to show continuing respect for the 

· ;:rlourt" demonstrated that petitioner was«not presently p.t to 
practice law in the federal courts." 734 F. 2d, at 337. Its 
holding was predicated on a specific finding that petitioner's 
"disrespectful· statements [in his letter of October 6, 1983] 
as to this court's administration of the c.JA [constituted] 
contumacious conduct." Ibid. · 

We must examine the record in light of Rule 46 to deter­
mine whether the Court of Appeals' action is supported by 
the evidence. In the letter, petitioner declined to submit 
further documentation in support of his fee request, refused 
to accept further assignments under the Criminal Justice 
Act, and criticized the administration of the Act. Petition­
er's refusal to submit further documentation in support of his 
fee request could afford a basis for declining to award. a fee; 

. however, the submission of adequate documentation was only 
a prerequisite to the collection of his fee, not an affirmative 
obligation required by his duties to a client or the court. 
Nor, as the Court of Appeals ultimately concluded, was peti­
tioner legally obligated under the terms of the local plan to 
accept Criminal Justice Act cases. · 

· We do not consider a lawyer's criticism of the administra­
tion of the Act or criticism of inequities in assignments under 
the Act as cause for discipline or suspension. The letter was 

· addressed to a court employee charged with administrative 
responsibilities, and concerned a practical matter in the 
administration of the Act. The Court of Appeals acknowl­
edged that petitioner brought to light concerns about the ad­
ministration of the plan that had "merit," 734 F. 2d, at 339, 
and the court instituted a study of.the administration of the 
Criminal Justice Act as a result of petitioner's complaint. 
Officers of the court may appropriately express criticism on . 
such matters. · · 

The record indicates the Court of Appeals was concerned . 
about the tone of the letter; petitioner concedes that the tone 
of his .Jetter was "harsh," and, indeed it can be read as.ill-
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mannered. Ali" persons involved in the judicial process­
judges, litigants, witnesses, and court officers-owe a duty''of 
courtesy to all other participants. The necessity for civility 
in the inherently contentious setting of the adversary process 
suggests that members of the bar cast criticisms of the sys­
tem in a professional and civil tone. However, even assum­
ing that the letter exhibited an unlawyerlike rudeness, a 
single incident of rudeness or lack of professional courtesy­
in this context-does not support a finding of contemptuous 
or contumacious conduct, or a finding that a lawyer is "not 
presently.fit to practice law in the federal courts." Nor does 
it rise to the level of. "conduct unbecoming a member of the 
bar" warranting suspension from practice. 

Accordingly, the judgment of the Court of Appeals is 

Reversed. 

JUSTICE BLACKMUN took no part in the decision of this 
case 
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Appendix YI 

Examples of Uniform Federal Rules of Attorney Conduct and Possible 
Revisions to Fed. R. Civ. P. 83. 

NOTE 

The attached are for example only, and thus have not been reviewed by either the 
Advisory Committee on Civil Rules or the Style Subcommittee. The "Notes" are for the 
Standing Committee's assistance, and are not intended to be "Committee Notes." 





FEDERAL RULES OF CIVIL PROCEDURE 

(Addition of a new Fed. R. Civ. P. 83(c)) 

RULE 83: RULES BY DISTRICT COURTS 
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(c) ATTORNEY CONDUCT. In addition to rules adopted under 28 U.S.C. §§ 2072 

and 2075, the rules governing attorney conduct in the federal district courts are the Federal 

Rules of Attorney Conduct. 

NOTE 

The new part (c) of this rule promotes uniformity in the standards of conduct for all 
attorneys admitted to practice before federal district courts. In the past, the federal district 
courts relied upon many different local rules to prescribe standards of attorney conduct. 
See, Report on Local Rules Regulating Attorney Conduct in the Federal Courts, 1-3 (July 
5, 1995) (Appendices I and II charted the many different of attorney conduct rules in the 94 
districts). These local rules took many forms. Some were ambiguously drafted. Others 
adopted conflicting standards of conduct. Still others adopted standards so vague they may 
have violated constitutional due process principles. See Report, supra, at 11-23, Appendix 
IV (Appendix IV contains Professor Linda Mullinex's article entitled, Multiforum Federal 
Practice: Ethics and Erie, in 9 Geo. J. Legal Ethics 89 (1995)); Eli J. Richardson, 
Demystifying the Federal Law of Attorney Ethics, 29 Geo. L. Rev. 137, 151-58 (1994). 
Finally, some districts failed to incorporate any standards of conduct in their local rules, 
leaving attorneys to guess the applicable standards. See Report, supra, at 8-11; 
Richardson, supra, at 152. This rule, applicable in all districts, seeks to eliminate the 
confusion. See Study of Recent Federal Cases ( 1990-1995) Involving Rules of Attorney 
Conduct, Appendix IV (Dec. 1, 1995) (containing: Bruce A. Green, Whose Rules of 
Professional Conduct Should Govern Lawyers in Federal Court and How Should the 
Rules be Created, 64 Geo. Wash. L. Rev. (1996)); Roger C. Cramton, Memorandum to 
Participants of the Special Study Conference, 3 (Jan. 8, 1996). · 
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FEDERAL RULES OF ATTORNEY CONDUCT 

RULE 1. GENERAL RULE 

(a) ST AND ARDS FOR A TIORNEY CONDUCT. Except as provided by specific 
rule adopted pursuant to 28 U.S.C. §§ 2072 and 2075 or by specific rule of the Federal 
Rules of Attorney Conduct, the standards for attorney conduct are as follows: 

(1) Proceedings Before District Court For conduct in connection with a 
proceeding in a district court before which an attorney has been admitted to practice, 
the rules to be applied must be the standards of attorney conduct currently adopted 
by the highest court of the state in which the district court sits, and 

(2) All Other Acts or Omissions by Attorney. For any other act or omission by an 
attorney admitted to practice before a district court, the standards for attorney 
conduct are: 

(i) if the attorney is licensed to practice only in one state, the rules of that 
state as currently adopted by its highest court, or 

(ii) if the attorney is licensed to practice in more than one state, the rules of 
the state in which the attorney principally practices as currently adopted by 
its highest court; provided, however, that if particular conduct has its 
predominant effect in another state in which the attorney is licensed to· 
practice, then the rules of that state as currently adopted by its highest court 

(3) Acts or omissions by an attorney admitted to practice before a district court of 
the United States, individually or in concert with any other person or persons, 
which violate these rules constitute misconduct and are grounds for discipline, 
whether or not the act or omission occurred in the course of an attorney-client 
relationship. 

(b) SANCTIONS. For misconduct defined in the Federal Rules of Attorney Conduct, 
for good cause shown, and after notice and opportunity to be heard, any attorney admitted 
to practice before a district court may be disbarred, suspended, reprimanded or subjected to 
such other disciplinary action as the district court deems appropriate. An attorney may also 
be subject to the disciplinary authority of the state or states where the attorney is admitted to 
practice for the same misconduct 

NOIB 

This rule is based on Model Local Rule IV of the Federal Rules of Disciplinary 
Enforcement as recommended by the Committee on Court Administration and Case 
Management in 1978 and ABA Model Rule of Professional Conduct 8.5 governing choice 
of law for disciplinary authority. See Report on Local Rules Regulating Attorney Conduct 
in the Federal Courts, Appendix V (July 5, 1995) (original version of Rule IV of the 
Federal Rules of Disciplinary Enforcement). 
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RULE 2. CONFIDENTIALITY OF INFORMATION 

(a) A lawyer shall not reveal information relating to representation of a client unless the 
client consents after consultation, except for disclosures that are impliedly authorized in 
order to carry out the representation, and except as stated in paragraph (b ). 

(b) A lawyer may reveal, and to the extent required by Federal Rules of Attorney 
Conduct 7 and 9(b) must reveal, such information to the extent the lawyer reasonably 
believes necessary: 

(1) to prevent the client from committing a criminal or fraudulent act that the lawyer 
believes is likely to result in death or substantial bodily harm, or in substantial 
injury to the financial interests or property of another: or 

(2) to establish a claim or defense on behalf of the lawyer in a controversy between 
the lawyer and the client, to establish a defense to a criminal charge or civil claim 
against the lawyer based upon conduct in which the client was involved, or to 
respond to allegations in any proceeding concerning the lawyer's representation of 
the client 

N01E 

This rule adopts ABA Model Rule Qf Professional Conduct 1.6 in its entirety with 
one significant exception. The rule modifies Rule 1.6 to permit disclosures of confidential 
information in order to prevent a fraudulent act which would result in substantial injury to 
the financial interests or property of another. The rule was modified to reflect prevailing 
state views which permit this type of disclosure. Thirty-six states permit disclosure under 
these circumstances, and five states mandate disclosure in these circumstances. By 
permitting disclosure, the federal rule comports with or avoids conflict with forty-one 
jurisdictions. See Roger C. Cramton, Memorandum to Participants of the, Special Study 
Conference, 2 (Jan. 8, 1996). Finally, the rule provides a reference to Federal Rules of 
Attorney Conduct 7 and 9 which are based on the ABA Model Rules of Professional 
Conduct 3.3 and 4.1 respectively. This reference emphasizes thatFederal Rule of Attorney 
Conduct 2(b) is not the only provision of these rules which deals with disclosure of 
information and that in some circumstances disclosure of such information may be required 
and not merely permitted. 

RULE 3. CONFLICT OF INTEREST: GENERAL RULE 

(a) A lawyer shall not represent a client if the representation of that client will be 
directly adverse to another client, unless: 

(1) the lawyer reasonably believes the representation will not adversely affect the 
relationship with the other client; and 

(2) each client consents after consultation. 

(b) A lawyer shall not represent a client if the representation of that client may be 
materially limited by the lawyer's responsibilities to another client or to a third person, or 
by the lawyer's own interests, unless: 

VI-4-
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(1) the lawyer reasonably believes the representation will not be adversely affected; 
and 

(2) the client consents after consultation. When representation of multiple clients in 
a single matter is undertaken, the consultation shall include explanation of the 
implications of the common representation and the advantages and risks involved . 

. NOTE 

This rule adopts ABA Model Rule of Professional Conduct 1.7 in its entirety. Over 
the last five years, the largest number of federal disputes involving attorney conduct 
concerned conflict of interest rules. ~ Daniel R. Coquillette, Study of Recent Federal 
Cases ( 1990-95) Involving Rules of Attorney Conduct, 3 (Dec. 1, 1995) (forty-six percent 
of reported federal disputes involved conflict of interest rules). 

RULE 4. CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS 

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire 
an ownership, possessory, security or other pecuniary interest adverse to a client unless: 

(1) the transaction and terms on which the lawyer acquires the interest are fair and 
reasonable to the client and are fully disclosed and transmitted in writing to the 
client in a manner which can be reasonably understood by the client; 

(2) the client is given reasonable opportunity to seek the advice of independent 
counsel in the transaction; and 

(3) the client consents in writing thereto. 

(b) A lawyer shall not use information relating to representation of a client to the 
disadvantage of the client unless the client consents after consultation, except as permitted 
or required by Federal Rules of Attorney Conduct 2 or 7. 

(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to the 
lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a 
testamentary gift, except where the client is related to the donee. 

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or 
negotiate an agreement giving the lawyer literary or media rights to a portrayal or account 
· based in substantial part on information relating to the representation. 

(e) A lawyer shall not provide financial assistance to a client in connection with pending 
or contemplated litigation, except that: 

(1) a lawyer may advance court costs and expenses of litigation, the repayment of 
which may be contingent on the outcome of the matter; and 

(2) a lawyer representing an indigent client may pay court costs and expenses of 
litigation on behalf of the client. 
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(f) A lawyer shall not accept compensation for representing a client from one other than 
the client unless: 

(l) the client consents after consultation; 

(2) there is no interference with the lawyer's independence of professional 
judgment or with the client-lawyer relationship; and 

(3) information relating to the representation of a client is protected as required by 
Federal Rule of Attorney Conduct 2. 

(g) A lawyer who represents two or more clients shall not participate in making aggregate 
settlement of claims of or against the clients, or in a criminal case an aggregated agreement 
as to guilty or nolo contendere pleas, unless each client consents after consultation, 
including disclosure of the existence and nature of all the claims or pleas involved and of 
the participation of each person in the settlement. 

(h) A lawyer shall not make an agreement prospectively limiting the lawyer's liability to a 
client for malpractice unless permitted by law and the client is independently represented in 
making the agreement, or settle a claim for such liability with an unrepresented client or 
former client without first advising that person in writing that independent representation is 
appropriate in connection therewith. 

(i) A lawyer related to another lawyer as parent, child, sibling or spouse shall not 
represent a client in a representation directly adverse to a person who the lawyer knows is 
represented by the other lawyer except upon the consent by the client after consultation 
regarding the relationship. 

G) A lawyer shall not acquire a proprietary interest in the cause of action or subject 
matter of litigation the lawyer is conducting for client, except that the lawyer may: 

(l) acquire a lien granted by law to secure the lawyer's fee or expenses; and 

(2) contract with a client for a reasonable contingent fee in a civil case. 

NOTE 

This rule adopts ABA Model Rule of Professional Conduct 1.8 in its entirety except 
for the cross references to these rules. Again, over the last five years, the largest category 
of federal disputes involving attorney conduct centered on conflict of interest rules. See 
Daniel R. Coquillette, Study of Recent Federal Cases ( 1990-95) Involving Rules of 
Attorney Conduct, 3 (Dec. 1, 1995) (forty-six percent of reported federal disputes involved 
conflict of interest rules). DR 4-10l(B)(2) and (3), DR 5-103, DR 5-104, DR 5-106, DR 
5-107(A) and (B), DR 5-108 and DR 6-102 are the corresponding provisions of the ABA 
Code of Professional Responsibility. 

RULE 5. CONFLICT OF INTEREST: FORMER CLIENT 

(a) A lawyer who has formerly represented a client in a matter shall not thereafter 
represent another person in the same or a substantially related matter in which that person's 
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interests are materially adverse to the iriterests of the former client unless the former client 
consents after consnltation. 

(b) A lawyer shall not knowingly represent a person in the same or a substantially related 
matter in which a firm with which the lawyer formerly was associated had previously 
represented a client, 

(l) whose interests are materially adverse to that person; and 

(2) about whom the lawyer had acquired information protected by Federal Rnles of 
Attorney Conduct2 and 5(c) that is material to the matter; 

unless the former client consents after consultation. 

( c) A lawyer who has formerly represented a client in a matter or whose present or former 
firm has formerly represented a client in a matter shall not thereafter: 

(l) use information relating to the representation to the disadvantage of the former 
client except as Federal Rnle of Attorney Conduct 2 and 7 would pennit or require 
with respect to a client, or when the information has become generally known; or 

(2) reveal information relating to the representation except as Federal Rule of 
Attorney Conduct 2 or 7 wonld pennit or require with respect to a client. 

N01E 

Tiris rule adopts ABA Model Rule of Professional Conduct 1.9 in its entirety except 
for the cross references to these rnles. DR 4-lOl(B) and (C) and DR 5-105(C) are the 
corresponding provisions of the ARA Code .Qf Professional Responsibility. 

RULE 6. IMPUTED DISQUALIFICATION: GENERAL RULE 

(a) While lawyers are associated in a firm, none of them shall knowingly represent a 
client when any one of them practicing alone would be prohibited from doing so by Federal 
Rules of Attorney Conduct 4, 5(c) or 6. 

(b) When a lawyer has terminated an association with a firm, the finn is not prohibited 
from thereafter representing a person with interests materially adverse to those of a client 
represented by the formerly associated lawyer, and not currently represented by the firm, 
unless: 

(l) the matter is the same or substantially related to that in which the formerly 
associated lawyer represented the client; and 

(2) any lawyer remaining in the finn has information protected by Federal Rules of 
Attorney Conduct 2 and 5(c) that is material to the matter. 

( c) A disqualification prescribed by this rule may be waived by the affected client under 
the conditions stated in Federal Rnle of Attorney Conduct 3. 
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NOTE 

This rule adopts ABA Model Rule of Professional Conduct 1.10 almost in its entirety 
except for cross references to these rules. The rule does not include a federal rule similar to 
ABA Model Rule 2.2, dealing with the lawyer as an intermediary. No recent federal cases 
have involved ABA Model Rule 2.2, and the matter should be left to state rules. See Daniel 
R. Coquillette, Study of Recent Federal Cases ( 1990-95) Involving Rules of Attorney 
Conduct, 3 (Dec. 1, 1995) (no reported federal disputes involve Model Rule 2.2). DR 5-
105(0) is the corresponding provision of the ABA Code of Professional Responsibility. 

RULE 7. CANDOR TOWARD THE TRIBUNAL 

(a) A lawyer shall not knowingly: 

(1) make a false statement of material fact or law to a tribunal; 

(2) fail to disclose a material fact to a tribunal when disclosure is 
necessary to avoid assisting a criminal or fraudulent act by the client; 

(3) fail to disclose to the tribunal legal authority in the controlling 
jurisdiction known to the lawyer to be directly adverse to the position of 
the client and not disclosed by opposing counsel; or 

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered 
material evidence and comes to know of its falsity; the lawyer shall take reasonable 
remedial measures. 

(b) The duties stated in paragraph (a) continue to the conclusion of the proceeding, and 
apply even if compliance requires disclosure of information otherwise protected by Federal 
Rule of Attorney Conduct 2. 

(c) A lawyer may refuse to offer evidence that, the lawyer reasonably believes is false. 

( d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts 
known to the lawyer which will enable the tribunal to make an informed decision, whether 
or not the facts are adverse. 

NOTE 

This rule adopts ABA Model Rule of Professional Conduct 3.3 in its entirety except 
for a cross reference to these rules. To preserve the integrity of the court proceedings, 
candor toward the tribunal is a matter of significant federal interest, and as such, requires a - · 
single uniform standard applicable in all federal courts. See Roger C. Cramton, 
Me,rwrandum to Participants of the Special Study Conference, 2-3 (Jan. 8, 1996). DR 7-
102 and DR 7-106(B) are the corresponding provisions of the ABA Code of Professional 
Responsibility. 

VI-8-



Page 284 

RULE 8. LAWYER AS WITNESS 

(a) A lawyer shall not act as an advocate at a trial in which the lawyer is likely to be a 
necessary witness except where: 

(1) the testimony relates to an uncontested issne; 

(2) the testimony relates to the nature and value of legal services rendered in the 
case; or 

(3) disqualification of the lawyer would work a substantial hardship on the client. 

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm 
is likely to be called as a witness unless precluded from so doing by Federal Rules of 
Attorney Conduct 3 or 5. 

NOTE 

This rule adopts ABA Model Rule of Professional Conduct 3.7 in its entirety, 
except for a cross reference to these rules. Over the last five years, ten percent of reported 
federal disputes involve lawyer as witness rules. See Daniel R. Coquillette, Study of 
Recent Federal Cases (1990-95)/nvolving Rules of Attorney Conduct, 3 (Dec. 1, 1995). 
Thus, a federal lawyer as witness rule is needed to create uniform standards of conduct for 
attorneys practicing in the federal courts. The corresponding provisions of the ABA Code 
.Qf Professional Responsibility are DR 5-101 (B) and DR 5-102. 

RULE 9. TRUTHFULNESS IN STATEMENTS TO OTHERS 

In the course of representing a client a lawyer shall not knowingly: 

(a) make a false statement of material fact or law to a third person; or 

(b) fail to disclose a material fact to a third person when disclosure is 
necessary to avoid assisting in a criminal or fraudulent act by a client, unless disclosure is 
prohibited by Federal Rule of Attorney Conduct 2. 

NOTE 

This rule adopts ABA Model Rule of Professional Conduct 4.1 in its entirety except 
for a cross reference to these rules. The corresponding provision of the ABA Model Code 
of Professional Responsibility is DR 7-102. 
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RULE 10. COMMUNICATIONS WITH PERSONS REPRESENTED BY 
COUNSEL 

In representing a client, a lawyer shall not communicate about the subject of the 
representation with a person the lawyer knows to be represented by another lawyer in the 
matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do 
so. 

NOTE 

This rule adopts ABA Model Rule of Professional Conduct 4.2 in its entirety. In 
fact, the final rule is likely to reflect an agreement between the U.S. Department of Justice 
and the Conference of Chief Justices, and be somewhat different from ABA Model Rule 
4.2. Over the last five years, twelve percent of reported federal cases involve rules 
governing communications with represented persons. See Daniel R. Coquillette, Study of 
Recent Federal Cases (1990-95) Involving Rules of Attorney Conduct, 3 (Dec. 1, 1995). 
Thus, a federal rule is needed to create uniform standards of conduct for attorneys 
practicing in the federal courts. The corresponding provision of the ABA Code of 
Professional Responsibility is DR 7-104. 
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I. INTRODUCTION 

This Committee is currently considering two options for changing local rules 

governing attorney conduct in the federal district courts. "Option one" would be the 

adoption of a model local rule similar to Model Local Rule N of the Federal Rules of 

Disciplinary Enforcement, first proposed by the Committee on Court Administration and 

Case Management in 1978. (This would be recommended by the Judicial Conference to 

the fe(ieral courts for adoption by each court individually pursuant to 28 U.S.C. § 2071.) 

"Option two" is the adoption of nationwide uniform rules of attorney conduct pursuant to 

the Rules Enabling Act, 28 U.S.C. § 2072-2074. These uniform rules would apply to 

specific "core" areas where problems frequently arise in federal district courts, leaving all 

other areas to be governed by state standards. See Report on Local Rules Regulating 

Attorney Conduct, July 5, 1995; Study of Recent Federal Cases Involving Rules of 

Attorney Conduct. January 9, 1996; and Supplement to Study of Recent Federal Cases 

Involving Rules of Attorney Conduct (1990-1995), May 14, 1996. 

This memorandum examines how such changes in the federal district courts would 

effect the bankruptcy courts and what, if anything, should be done to improve rules of 

attorney conduct in the bankruptcy courts. At the request of the Committee, I have 

conducted three separate bankruptcy studies. The first study determined the number of 

reported bankruptcy cases focusing on local rules of attorney conduct and categorized each 

case by the specific rule involved. The second study traced the sources of local rules 

currently governing attorney conduct in each district of the bankruptcy court system. The 

final study researched reported cases and law reviews discussing the application of these 

rules in conjunction with applicable provisions of the Bankruptcy Code, especially § 327.1 

1 Some districts have already made efforts to improve the administration of attorney discipline in 
bankruptcy court For example, the Central District of California, by a general order, has established 
procedures by which bankruptcy judges can refer disciplinary problems to the Clerk of Court See General 
Order 96-05, U.S. Bankruptcy Court C.D. Ca. 
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I am, once again, most deeply indebted to my talented and industrious research 

assistants, James J.G. Dimas and Thomas J. Murphy. Their hard work and intelligence 

has been vital to this entire series of reports, and they can take great pride in them on the 

eve of their graduation and entry to the "real world." In addition, I have benefited greatly 

from conversations with members of the Advisory Committee on Bankruptcy Rules. Of 

particular help has been the Chairman, the Honorable Adrian G. Duplantier, and Gerald K. 

Smith. Gerald Smith has attended every one of our task force meetings, and is a leading 

expert on attorney conduct rules in bankruptcy proceedings. The Committee's Reporter, 

Professor Alan N. Resnick, and Patricia S. Channon, Senior Attorney, Bankruptcy Judges 

Division, Administrative Office of the U.S. Courts, have also been of invaluable 

assistance. Particularly important was Patricia Channon's prior study of local rules in the 

bankruptcy courts, on which I have relied heavily. Any recommendations are, however, 

my own. In addition, any revisions to the Bankruptcy Rules, or any model local rules 

designed for bankruptcy proceedings, should be considered by the Bankruptcy Advisory 

Committee before action is taken. 

II. METHODOLOGY AND FINDINGS: 

A. "Study I": Reported Bankruptcy Cases Involving Rules of 
Attorney Conduct 0990-1996). See Appendices I, .!.I. 

The first study ("Bankruptcy Case Study") researched reported cases concerning 

. local rules of attorney conduct, and categorized each case by the specific rule involved. The 

purpose of this study was to determine which kinds of attorney conduct are most important. 

to the bankruptcy courts. This study was modeled after previous studies done for this 

Committee on local rules of attorney conduct in the federal district courts and federal courts 

of appeals. See Study of Recent Federal Cases (1990-1995) Involving Rules of Attorney 

Conduct, December 1, 1995; Supplement to Study of Recent Federal Cases (1990-1995) 
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Involving Rules of Attorney Conduct. May 14, 1996. (Collectively, the "Federal Case 

Studies") 

As in the prior studies, an extensive computer search was designed, using the 

Descriptive Word Index of the Federal Practice Digest and the Westlaw data base. The 

search employed thirty five West Digest key numbers that closely tracked attorney conduct 

rules, as well as key words, phrases and numbers relating to these rules. A date restriction 

of January 1, 1990 to March 23, 1996 was used to allow for adequate comparison with the 

previous Federal Case Studies. The resulting search produced ninety-three reported 

bankruptcy cases involving local rules of attorney conduct 

Devoted research assistants then read each of the ninety-three cases. They prepared 

a painstaking written analysis of each case, including a summary of the underlying facts, 

the attorney conduct in question, the relevant standards of attorney conduct cited, the 

relevant key numbers assigned by West Publishing and the court's eventual decision. See 

Illustration I, Appendix I. At this point, a decision was to be made as to which "category" 

of rule was chiefly involved in each dispute. When the local standards were not based on 

the ABA Model Rules of Professional Conduct ("Model Rules"), the standards were 

"translated" into the applicable ABA Model Rule categories of Chart I. Appendix II using a 

system similar to the comparative table on page 128 of West's Selected Statutes. Rules and 

Standards of the Legal Profession (1995 ed.). Of course, this was a "rough fit," but it 

permits comparing "apples with apples" -- and a review of individual cases showed that the 

"rough fit" was more than adequate for the purposes of this study. 

The results of the Bankruptcy Study show that ABA Model Rules 1.7, 1.8, 1.9, 

1.10 and 1.11 or standards analogous to those rules were central to 53% of reported 

bankruptcy cases involving issues of attorney conduct (49 cases of the 93). The next 

largest category involved safekeeping of client property (ABA Model Rule 1.15 or its 

equivalents) accounting for 13%, or· 12 cases. The third largest category involved 

attorney's fees (equivalent to ABA Model Rule 1.5) containing 9%, or 8 cases. Combined, 
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these three categories account for 7 5% of all reported bankruptcy cases. The next highest 

category involved "Lawyer as a Witness" (ABA Model Rl!k 3.7) with 4%, or only 4 cases. 

These results were compared with the prior studies of federal district courts and 

courts of appeals (the "Federal Case Studies"). The frequency of "Conflict of Interest" 

rules was consistent with the results of the prior studies, with 53% of the reported 

bankruptcy cases involving such conflicts, as opposed to 46% of the other reported federal 

cases. But the "Communications with Represented Parties" Rule (ABA Model Rule 4.2) 

and the "Lawyer as Witness" Rule (ABA Model Rule 3.7) were significantly less prevalent 

in the Bankruptcy Study than in the prior Federal Case Studies: 4% and 1 % respectively in 

the Bankruptcy Study, as opposed to 10% each in the Federal Case Studies. Conversely, 

cases involving "Attorney's Fees" (ABA Model Rule 1.5) constituted 9% of the bankruptcy 

cases, as opposed to 5% of the federal cases, and cases involving "Safekeeping of Client 

Property" (ABA Model Rule 1.15)2 involved 13% of the bankruptcy cases, as opposed to 

1 % of the federal cases. Not smprisingly, in light of the Federal Case Studies, most ABA 

Model Rules, or their equivalents, never feature in reported bankruptcy decisions. Almost 

all bankruptcy cases involving attorney conduct involve the small "core" group of rules 

2 AHA Mooi;! Rl!k 1.15, "Safekeeping Property," is far more important in bankruptcy courts than it is in 
other federal courts. The text is as follows: 

"(a) A lawyer shall hold property of clients or third persons that is in a lawyer's 
possession in connection with representation separate from the lawyer's own property. Funds 
shall be kept in a separate account maintained in the state where the lawyer's office is situated, or 
elsewhere with the consent of the client or third person. Other property shall be identified as such 
and appropriately safeguarded. Complete records of such account funds and other property shall be 
kept by the lawyer and shall be preserved for a period of [five years] after termination of .the 
representation. 

(b) Upon receiving funds or other property in which the client or third person has an 
interest, a lawyer shall promptly notify the client or third person. Except as stated in this rule or 
otherwise permitted by Jaw or by agreement with the client, a lawyer shall promptly deliver to the 
client or third person any funds or other property that the client or third person is entitled to receive 
and, upon request by the client or third person, shall promptly render a full accounting regarding 
such property. 
(c) When in the course of representation a lawyer is in possession of property in which both the 

lawyer and another person claim interests, the property shall be kept separate by the lawyer until there is an 
accounting and severance of their interest If a dispute arises concerning their respective interests, the 
portion in dispute shall be kept separate by the lawyer until the dispute is resolved." 
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mentioned above. See Chart I, Appendix II: see also Study of Recent Federal Cases 

(1990-1995) Involving Rules of Attorney Conduct. December 1, 1995; Supplement to 

Study of Recent Federal Cases 0990-1995} Involving Rules of Attorney Conduct, May 

14, 1996. 

B. "Study IT': Sources of Local Rules Governing Attorney 
Conduct in Bankruptcy Courts. See Appendix rn. 

The second study ("Bankruptcy Rule Study") traced the sources of the local 

standards governing attorney conduct in each bankruptcy court The purpose was to 

determine how closely the bankruptcy courts follow the local rules of attorney conduct used 

by their corresponding district courts, which in turn would reveal how widespread the 

impact of changes in the federal district courts would be in the bankruptcy court system. 

This study was built upon the excellent research of Patricia S. Channon, "Professional 

Responsibility Rules in the Local Rules of Bankruptcy Courts," and a previous report done 

for this Committee on local rules regulating attorney conduct in the federal district courts 

and courts of appeals. See Report on Local Rules Regulating Attorney Conduct. July 5, 

1995. 

The results of this study reveal that most bankruptcy courts do not have their own 

independently developed set oflocal rules governing attorney conduct See klllUl Il, 

Appendix ill, Infra. Over seventy-three (73) percent of the ninety-four bankruptcy courts 

have either explicitly or implicitly adopted the local rules of attorney conduct of their 

respective federal district courts. Thirty-two (32) of the ninety-four (94) bankruptcy courts 

have no local rule at all governing attorney conduct. (These courts still require that the 

attorney be admitted to the local federal district court, which presumably implies that the 

attorney is governed by the federal district court's rules of attorney conduct, if any.3) 

3 Where the local rules of a bankruptcy court are silent on attorney conduc~ we have assumed that the rules 
of the federal district court apply. See e g. In re Glenn Elec. Sales Corp .. 99 B.R. 596, 598 (D. NJ. 1988) 
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Nineteen (19) of the bankruptcy courts explicitly adopt the standards of attorney conduct 

employed by the local federal district court. Eighteen (18) others adopt all the rules of the 

local federal district court generally. Thus, sixty -nine (69) of the bankruptcy courts 

explicitly or implicitly adopt district court standards. Additionally, three (3) bankruptcy 

courts use district court rules in combination with other standards, meaning that over 

seventy-seven (77) percent of the bankruptcy courts could automatically import changes 

made to district court attorney conduct rules. 

The remaining bankruptcy courts use other standards. Four ( 4) courts have local 

rules authorizing disciplinary enforcement, but fail to state the standard to be applied. Eight 

(8) bankruptcy courts refer to the rules of attorney conduct as promulgated by the state's 

highest court. Three (3) courts refer to a combination of state and ABA standards. Two 

(2) courts, the Bankruptcy Courts for the Eastern and Western Districts of Arkansas, adopt 

the Uniform Rules of Disciplinary Enforcement, first promulgated by the Committee on 

Court Administration and Case Management in 1978. One court (1), the Bankruptcy Court 

for the Southern District of Georgia, refers to the "current canons of professional ethics of 

the American Bar Association." 

As discussed in the prior reports, there is a growing "balkanization" of rules 

governing attorney conduct in the federal district courts. & Report on Local Rules 

Regulating Attorney Conduct. July 5, 1995. It appears that the bankruptcy court system 

has, for the most part, "imported" this problem by adopting the differing rules of attorney 

_conduct of their respective federal district courts. & Chart 11, Appendix Ill. See also 

Knopfler v, Schraiber. 103 B.R. 1001, 1003 (Bankr. N.D. Ill 1989) (holding that a federal 

court may consider both the Model Code and the Model Rules as standards governing 

attorney conduct); In re Consupak, Inc., 87 B.R. 529, 550 (Bankr. N.D. Ill. 1988) 

(holding that a federal court may consider both the Model Code and the Model Rules as 

(holding that when local rules of bankruptcy court are silent on issue of attorney conduct, federal district 
court's local rules apply). 
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standards governing attorney conduct); In re Glenn Elec. Sales Corp., 99 B.R. 596, 598 

(D.N.J. 1988) (disqualified law firm argues Model Code improperly invoked by District 

Court in Model Rules jurisdiction). 

C. "Study Ill": Application of Rules for Attorney Conduct in 
Conjunction with the Banlcruptcy Code. See Appendices N. V. 

The third and final study examined the application of local rules of attorney conduct 

in conjunction with the applicable provisions of the Bankruptcy Code, especially, § 327. 

See 11 U.S.C. § 327(a). The purpose was to consider what effects, if any, the options 

considered by this Committee would have on the application of Bankruptcy Code. 

The bankruptcy system is unique in American jurisprudence and presents unique 

ethical issues. This is particularly true in the area of conflict of interest regulation. As 

revealed by our prior studies, conflict of interest issues frequently arise in federal district 

courts, even in ordinary civil litigation where there are only two parties. See Study of 

Recent Federal Cases Involving Rules of Attorney Conduct. January 9, 1996, and the other 

studies cited at Section I. supra. The bankruptcy arena is far more complicated. There are 

rarely just two diametrically opposed adversaries, and frequently dozens, or even hundreds 

of parties with shifting alignments and differing interests that can change over time. See 

Peter E. Meltzer, "Whom do You Trust? Everything You Never Wanted to Know About 

Ethics, Conflicts and Privileges in the Bankruptcy Process," 97 Commercial !....L. 149, 150 

(1992), set out in Appendix V, infra. "[1]here are ordinarily a number of parties whose 

interests and alliances are constantly in a state of flux during the case." Id.,., 150. 

According to Professor Meltzer; 

"Bankruptcy involves shifting relationships: Today's enemy is tomorrow's friend 
and vice versa. Thus bankruptcy is rich in the potential for conflict, but it is also 
rich in the potential for cooperation. The parties need to work together even when 
they are at sword's points. This fact makes it extra difficult to identify just when a 
conflict exists." 
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Id. at 151, quoting, Ayer, "How to Think About Bankruptcy Ethics," 60 Am. Bankr. L.J, 

355, 386-87 (1986).4 

§ 327 of the Bankruptcy Code is a statutory prescribed ethical rule governing 

conflict of interests for attorneys and other professional persons in the bankruptcy context. 

The statute permits the Bankruptcy Trustee to only employ professional persons (including 

attorneys) "that do not hold or represent an interest adverse to the estate" and are 

"disinterested persons." 11 U.S.C. § 327(a). The Bankruptcy Code does not define the 

words "hold or represent an interest adverse to the estate," but caselaw has defined this 

provision to include : 1. "the possessing or asserting of any economic interest that would 

tend to lessen the value of the bankruptcy estate" or 2. "possessing a predisposition under 

circumstances that render such a bias against the estate." ~e In re Roberts. 46 B.R. 815, 

827-29 (Bankr. D. Utah 1985), affd in part, rev'd in part, 15 B.R. 402 (D. Utah 1987) 

(en bane). 

The Bankruptcy Code does define "disinterested person." See 11 U.S.C. § 

101(14). The definition lists five categories of individuals who are not "disinterested." 

Examples of such individuals includes creditors, equity security holders, insiders and 

investment bankers for any outstanding security of the debtor. 11 U.S.C. § 101(14). The 

definition section also possesses a "catch-all" provision which some courts have interpreted 

to require an attorney to be free from "the slightest personal interest which might be 

4 For example, conflict of interest is inherent in the representation of a debtor in possession (DIP) during a 
chapter 11 reorganization. Unless a trustee has been appointed (not the usual situation), the DIP is the 
debtor itself. 11 U.S.C. § 1101. Section 1107 of the Bankruptcy Code imposes on the DIP most cif the 
duties of a trustee. Nowhere is there any reference to duties to the owner of the debtor. See Jay Lawrence 
Westbrook, "Fees and Inherent Conflicts of Interest," l Am. ful!J!g:. Inst. L. Rev. 287,290 (1993). Nor is 
the Bankruptcy Code clear on whether any duty is owed to creditors. Ill. Three cases from the Northern 
District of Texas, however, provide that the DIP owes a duty of loyalty to creditors. See Diamond Lumber, 
Inc, v, Unsecured Creditors' Comm, of Diamond Lumber. Inc,, 88 B.R. 773 (N.D. Tex. 1988); In re 
Kendavis Indus. Int'I, Inc .. 91 B.R. 742 (Bankr. N.D. Tex. 1988); In re Chapel Gate Apar11nents. Ltd., 64 
B.R. 569 (Bankr. N.D. Tex. 1986). This can create conflict of interest. While the DIP is not charged with 
a duly to the owners of the debtor, the DIP is very often the owner or managers employed by the owner. 
Charging the DIP with a duly that conflicts with its own interest passes this conflict along to the attorneys 
that represent the DIP. 
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reflected in their decisions." See In re Tinley Plaza Assocs, L,P,, 142 B.R. 272, 277-78 

(Bankr. N.D. Ill. 1992)5• 

Among the bankrnptcy courts, application of § 327 is far from uniform. ~ the 

extensive discussion in Marcia L. Goldstein et al., "Ethical Considerations for Bankrnptcy 

Professionals: Disinterestedness, Conflicts of Interest, and Retainers," C995 ALl-fillA 

397 (May 4, 1995); William Kohn, "Deciphering Conflicts of Interests in Bankrnptcy 

Representation," 98 Commercial k.1,_ 127 (1993). For example, there is a split of authority 

regarding the application of§ 327 for "potential" conflicts of interest. Some courts have 

held that a "potential conflict" is a contradiction in terms, finding that all conflicts are 

actual. See In re Kendavis, 91 B.R. at 753-54 ("The concept of potential conflicts of 

interest is based on a mistaken interpretation of the Bankrnptcy Code."); In re BH & P, 

IBQ., 103 B.R. 556, 563-64 (Bankr. N.D. Texas 1989) (holding that "[t]he terms 'actual' 

and 'potential' conflict merely describe different stages in the same relationship" because 

the prospect of future conflict could "exert a subtle influence" leading to a more active 

conflict) On the other hand, the Court of Appeals for the First Circuit has rejected a literal 

reading of§ 327(a) and held that there is no per se rule against employment of counsel 

where there is only a "potential" conflict See In re Martin, 817 F.2d 175, 180 (1st Cir. 

1987). The First Circuit pointed out a practical reason for this conclusion. "[T]o interpret 

the law in such an inelastic way would virtually eliminate any possibility of legal assistance 

for the debtor in possession, except under a cash-and-carry arrangement or on a pro bono 

basis." Id,_, at 180. See the extensive discussion in Peter E. Meltzer, "Whom do You 

Trust? Everything You Never Wanted to Know About Ethics, Conflicts and Privileges in 

5 The "catch-all'1 provision defines a "disinterested person" as one who: 

"does not have an interest materially adverse to the interest of the estate or of any class of 
creditors or equity security holders, by reason of any direct or indirect relationship to, 
connection with, or interest in, the debtor or an investment banker specified in 
subparagraph (B) or (C) of this paragraph." 

11 u.s.c. § 101(14)(E). 
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the Bankruptcy Process," 97 Commercial LL. 149 (1992), 154-158, set out as Appendix 

y_, infra. 

To make matters more complex, cases applying § 327 also frequently involve the 

conflict of interest rules of the ABA Code of Professional Responsibility ("Model Code") 

and the ABA Model Rules of Professional Conduct See e.g., SLC Ltd. v. Bradford 

Group West, Inc •. 999 F.2d 464, 467 (10th Cir. 1993) (Attorney who had represented 

debtor's general partner disqualified under the Utah version of the Rules of Professional 

Conduct.); In re F & C Intern .• Inc •. 159 B.R. 220, 222-23 (Bankr. S.D. Ohio 1993) 

(Court denied motion of expanded employment for special counsel of DIP under§ 327 of 

Bankruptcy Code and Canon 5 of the ABA Code). 

Courts have also applied these rules in a variety of ways, contributing to a wide 

ranging set of interpretations of§ 327. For example, some courts have imported the 

consent exceptions of the ABA Code. or ABA Model fu!le.s. into the Bankruptcy Code, and 

others have not. See e.g. In re Dynamark, Ltd, 137 B.R. 380, 381 (Bankr. S.D. Cal. 

1991) (after holding that attorneys did not hold or represent an adverse interest and were 

disinterested under § 327, the court stated that "although consent to representation by the 

parties is not necessarily sufficient by itself to overcome a lack of disinterestedness, this 

court takes judicial notice that [the client creditor] has submitted a written waiver of any 

conflict that exists or may exist"). But see In re Envirodyne Indus .. Inc. 150 B.R. 1008, 

1016 (Bankr. N.D. Ill. 1993) (holding§ 327 does not allow waiver of conflicts of 

interest); In re Diamond Mortg. Corp. of Illinois, 135 B.R. 78, 90 (Bankr. N.D. Ill. 1990) 

("certain conflicts that a client could waive after full disclosure outside of the bankruptcy 

context, such as simultaneous representation of the client and the client's creditors, are 

prohibited by the Bankruptcy Code itself from being waived.").6 Other courts have 

6 At least one author has argued that the adoption of the consent provisions of the ABA ~ Rules and 
the ABA ~ into § 327 may be beneficial. ~ Karen J. Brothers, "Disagreement among the Dislricts: 
Why Section 327(a) of the Bankruptcy Code Needs Help," 138 l.I. Ell.. L,. Rev. 1733, 1751 (1990). For 
example, conflicts often arise when the debtor's pre-bankruptcy attorney is retained by the trustee or DIP. It 

11 
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imported the vague "appearance of impropriety" aspirations of Canon 9 of the Al2a Code 

in construing the requirements of§ 327. See e.g. In re 419 Co .. 133 B.R. 867, 869 

(Bankr. N.D. Ohio 1991) (holding that§ 327 covers "both actual and potential conflicts of 

interest in order to avoid even the appearance of impropriety."). This despite the intent of 

the drafters of the Al2A ~ that only the mandatory "Disciplinary Rules," not the 

Canons, should be enforced by sanction. See ABA Code, "Preamble and Preliminary 

Statement," 1. (1969). 

At least one law review article has suggested that the conflict of interest standards of 

the ABA Model Rules are consistent with§ 327, while the standards employed by the ABA 

Code are not. See William Kohn, "Deciphering Conflicts of Interest in Bankruptcy 

Representation," 98 Commercial L...I. 127, 139-140, set out as A1111endix VI, infra. 

According to Kohn, Congress rejected a ma:~ rule against "potential" conflicts of interest 

when it amended§ 327 to require an "actual conflict of interest." Id... at 140. He also 

argues that the ABA Code contains Canon 9 which bars even "the appearance of 

professional impropriety," while the ABA Model Rules do not contain such a per se 

prohibition and therefore are more consistent with Congressional intent. ~ id, at 139-40. 

Kohn would apparently favor a uniform rule covering conflict of interest in the bankruptcy 

courts based on the MA Model Rules. and would regard that as consistent with the 

Bankruptcy Code. 

Professor Jay Lawrence Westbrook also sees practical problems in a "per se" bar 

against "potential" conflicts of interest in bankruptcy cases. See Jay Lawrence Westbrook, 

"Paying the Piper: Rethinking Professional Compensation In Bankruptcy," 1 Am. Bankr. 

In.s.t. L. Rev. 287 (1993), 288-304. He argues that a "per se" rule against "potential" 

has been suggested that disqualifying the debtor's pre bankruptcy attorney is disadvantageous because of 
such counsel's likely knowledge of the situation and the debtor's confidence in such counsel. Ji!.. at 1751. 
One possible remedy would be to employ a standard similar to Rule 1.7, allowing the pre-bankruptcy 
attorney to continue representation upon disclosure and consent, with the additional requirement that parties 
in interest would also need to consent because the attorney would actually be representing the bankruptcy 
estate. Id. at 1756. 

12 
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conflicts will leave debtors unrepresented or represented by inferior lawyers who are 

willing to face the risk of disqualification because they cannot find other work. .Id.. at 289. 

Professor Westbrook would most likely support a uniform rule for bankruptcy conflict of 

interest based on the ABA Model Rules because those model rules lack a "per se" 

prohibition against "potential" conflicts of interest 

There are many other disagreements and policy disputes concerning the proper 

relationship between the Bankruptcy Code provisions, particularly§ 327, and local rules 

governing attorney conduct in the bankruptcy courts. This is true whether the bankruptcy 

rules are based on the~~ the ~ Model Rl.!1§, or on entirely different 

standards. See the full discussion in Peter E. Meltzer, "Whom do You Trust? Everything 

You Never Wanted to Know About Ethics, Conflicts and Privileges in the Bankruptcy 

Process," 97 Commercial I,J. 149 (1992), set out in full at Appendix Y., fil!lIDl. Whatever 

position is taken on the individual disputes, one thing is certain. The conditions in 

bankruptcy practice are sufficiently different from that in other federal courts as to require 

separate analysis and, quite possibly, special rules of attorney conduct. 

III. CONCLUSIONS 

The first study ("Bankruptcy Cases") establishes that the rules of attorney conduct 

commonly litigated in the federal district courts are also among those most frequently 

invoked in the bankruptcy courts. Thus, rule reform for the federal district courts could 

also benefit the bankruptcy system. On the other hand, bankruptcy courts have a unique 

professional "culture" and a strong statutory environment. Rules appropriate for district 

courts cannot be automatically "carried over'' with assured success. Whether the ultimate 

decision is to proceed with a model local rule, or with uniform rule making pursuant to the 

Rules Enabling Act, 28 U.S.C. § 2072-2074, the Committee should carefully consider 

which rules should be applied to the bankruptcy court system. For example, ABA Model 

13 
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Rule 1.15 "Safekeeping of Client Property" is far more important in bankruptcy courts than 

in district courts 7• 

The second study ("Bankruptcy Rules") indicates that seventy-seven percent of the 

bankruptcy courts have, explicitly or implicitly, adopted the local rules of attorney conduct 

used by their respective district courts. Thus, unless special care is taken, proposed 

changes in federal district court rules could technically carry over to most of the bankruptcy 

courts, even if there is no direct action on bankruptcy rules. To do this in an unreflective 

way would be a bad mistake. If new district court rules are inappropriate for the conditions 

of bankruptcy practice, they will be ignored in the bankruptcy courts. This would be of no 

real assistance to the bankruptcy bar. Specific, and different model local rules of attorney 

conduct may be required for bankruptcy courts. 

Finally, the third study ("Bankruptcy Code") demonstrates that simply changing the 

rules of attorney conduct in the bankruptcy courts will not automatically produce consistent 

standards, particularly as to conduct also governed by the Bankruptcy Code. Bankruptcy 

courts are highly "balkanized" in their interpretation of§ 327 of the Bankruptcy Code. 

Adopting carefully drafted uniform federal rules, however, could lead to more consistent 

application of statutory standards by curbing the casual use of the old ABA Canon 9 and 

the unpredictable disqualification of lawyers with "potential" conflicts of interest under § 

327 and under the vague "catch-all" provision of II U.S.C. § 101(14). See Section II (C), 

fil!lill!. A well crafted model local rule, specially designed for bankruptcy courts, could do 

the same. 

Initially, the Standing Committee set out to review local rules governing attorney 

conduct in the district courts. After the three extensive "Federal Cases" studies cited in 

Section I, fil11ill!, it became clear that standards for attorney conduct in district courts had 

become extremely "balkanized." But any attempt to restore uniform standards in the district 

7 For text of Rule 1.15, see footnote 2. supra. 
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courts is bound to effect bankruptcy practice, due to the numerous "carry over" local rules 

described at Section II (B), supra. Unlike courts of appeals, where there are relatively few 

cases and no apparent barriers to adopting the same kind of rules as district courts, the 

bankruptcy courts are subjected to a complex statutory system, which includes conflict of 

interest criteria, and other standards directly governing attorney conduct. ~ Section II 

(C), .fil!P_TI!.. See J!lID Study of Recent Cases 0990-1997) Involving Federal Rule for 

Appellate Procedure 46 (May 10, 1997). 

Discussion with members of the Bankruptcy Advisory Committee, particularly the 

Honorable Adrian G. Duplantier and Gerald K. Smith, and the Reporter, Alan N. Resnick, 

suggest that the Standing Committee should specifically request the Bankruptcy Advisory 

Committee for recommendations. In addition, the Federal Judicial Center should undertake 

an empirical study of bankruptcy courts similar to the very helpful "Study of Standards of 

Attorney Conduct and Disciplinary Procedures in Federal District Courts" that the Center is 

now completing at the Standing Committee's request. Final recommendations could take 

the form of a different model local rule for bankruptcy courts, or of a uniform federal rule 

that made special allowance for the conditions of bankruptcy practice. 

One practical first step would be for this Standing Committee to decide how to 

proceed with the district courts: whether to proceed with a model local rule ("option one"), 

or to proceed with some limited uniform rulemaking under the Enabling Act ("option two). 

That decision would give the Bankruptcy Advisory Committee the context necessary to 

make its own recommendations. No final action on new district court rules should be taken 

until specific provisions for bankruptcy practice are also ready. 
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APPENDIX I 

Illustration I - Standard Form for Located Cases (1990-1996) 
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NAr.-IE OF CASE: ___________________ _ 

CITATION: ______________________ _ 

RELEVA.1.'iT KEY ND""MBERS: -------------'-------

FACTS/ATTORi""ffiY CONDUCT AT ISSUE:~----------

HOLDING: _____________________ _ 

RULES CITED: ____________________ _ 
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APPENDIX II 

Chart I - Break Down of Recent Bankruptcy Cases (1990-1996) by ABA 
Model Rules of Professional Conduct 
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TOTAL NUMBER OF CASES CLASSIFIED BASED ON MODEL RULES· 
BANKRUPTCY COURTS FROM JAN, 1 1990 THROUGH MAR 23 1996 

Ruk Subject matter .Total 

1.1 Competence 3 

1.2 Scope of Representation 3 

1.3 Diligence 0 

1.4 Communication 0 

1.5 Fees 8 

1.6 Confidentiality of Information 1 

1.7 Conflict of Interest: General 20 

1.8 Conflict of Int. Prohib. Trans. 8 

1.9 Conflict of Interest: Fmr. Client 13 

1.10 Imputed disqualification (Firm) 7 

1.11 Govt. to private employment 1 

TOTALS IN ABOVE FIVE CATEGORIES ¢ 49 
(CONFLICT OF INTEREST) 

1.12 Former Judge or Arbitrator 1 

1.13 Organization as Client 1 

1.14 Client Under a Disability 0 

1.15 Safekeeping Property 12 

1.16 Declining / Terminating Repr. 2 

1.17 Sale of Law Practice 0 

2.1 Advisor 0 

2.2 Intermediary 0 

2.3 Eva!. for use by 3rd Persons 0 

3.1 Meritorious Claims/Contentions 1 
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Model role Subject matter Total 

3.2 Expediting Litigation 0 

3.3 Candor Toward the Tribunal 2 

3.4 Fairness to opposing party 1 

3.5 Impart. & Decorum of Tribunal 0 

3.6 Trial Publicity 0 

3.7 Lawyer as Witness 4 

3.8 Special respons. of Prosecutor 1 

3.9 Advocate / Non adjudicative 0 

4.1 Truth in Statements to Others 0 

4.2 Comm. w. Pers. Rep. Couns. 1 

4.3 Dealing w/ Unrep. Person· 0 

4.4 Respect for Rts. of 3rd Persons 0 

5.1 Resp. of Partner or· Supervisor 0 

5.2 Resp. of Subordinate Lawyer 0 

5.3 Resp. Nonlawyer Assist. 2 

5.4 Professional Independence 0 

5.5 Unauthorized Practice of Law 1 

5.6 Restr. on Rt. to Practice 0 

5.7 Resp. Reg. Law Rel. Practice 0 

6.1 Voluntary Pro Bono Publico 0 

6.2 Accepting Appointments 0 

6.3 Member in Legal Svces. Org. 0 

6.4 Law reform / Client Interests 0 

7.1 Comm. Cone. Lawyer's Svces. 0 

7.2 Advertising 0 
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Mgdel rule Subject matter Total 

7.3 Dir. Contact w/ Prospective CL 0 

7.4 Comm. of Fields of Practice 0 

7.5 Firm Names & Letterheads 0 

8.1 Bar Admission & Disc. Matters 0 

8.2 Judicial & Legal Officials 0 

8.3 Reporting Prof. Misconduct 1 

8.4 Misconduct 0 

8.5 Disc. Auth.: Choice of Law 0 

Totals 93 
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APPENDIX III 

Chart II - Sources of Federal District Court and Bankruptcy Court Local 
Rules of Professional Conduct · 
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SOURCES OF FEDERAL DISTRICT COURT & BANKRUPTCY COURT 
LOCAL RULES ON PROFESSIONAL CONDUCT' 

[DISTRICT I DISTRICT COURT' I BANKRUPTCY COURT3 

M.D.AL. ABA Rules and State rules (r) Adopted District Court rules generally4 

N.D.AL. ABA Rules and State rules (r) Adopted District Court rules generally 

S.D.AL. ABA Rules and State rules (r) ABARules and State rules (r) 

D.AK. State Rule Based on ABA Adopted District Court rules .generally 
Model Rules 

D.AZ. State Rule Based on ABA No local rule' 
Model Rules 

E.D.AR. Uniform Federal rules of Uaiform Federal Rules of Disciplinary Enforcement 
Disciplinary Enforcement 

W.D.AR. Uniform Federal rules of Uniform Federal Rules of Disciplinary Enforcement 
Disciplinary Enforcement 

1The text of these local rules may be located in Federal Local Court Rules, Lawyers 
Cooperative Publishing, 1995 and Bankruptcy Local Court Rules Service, Callaghan & Company 
1989. 

2Sources of district court rules drawn from memorandum from Daniel R Coquillette to 
the Committee on Rules of Practice and Procedure, Judicial Conference of the United States, 
dated Jan. 2, 1995, concerning Local Rules Regulating Attorney Conduct (attached). 

3Sources of bankruptcy court rules drawn from memorandum from Patricia S. Channon to 
Gerald K. Smith, dated Mar. 27, 1996, concerning Professional Responsibility Rules in the Local 
Rules of Bankruptcy Courts, and Bankruptcy Local Rules Service, Callaghan & Co., 1989. 

4Wliere a Bankruptcy Court is listed as having "Adopted District Court Rules Generally," 
it is not possible to determine from the local bankruptcy rules whether the district court rules 
contain provisions concerning attorney conduct and professional responsibility. ~ Channon 
Memo. 

5Wliere Bankruptcy Court is listed as having "no local rule," the court still requires that an 
attorney must be admitted to the District Court. This usually means being a member in good 
standing of the state bar. Presumably, state rules apply. ~ Channon memo, p. 1. 

I 
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!DISTRICT I DISTRICT COURT ! BANKRUPTCY COURT 

C.D.CA. CA Rules of Prof. Conduct Adopted District Court Rules6 

E.D.CA. Refers to ABA Code and CA Adopted District Court Rules 
Rules 

N.D.CA. CA Rules of Prof. Conduct Incorporated into District Court Rules 

S.D.CA. Refers to ABA Code and CA Adopted District Court Rules generally 
Rules 

D.CO. State Rule Based on ABA No Local Rule 
Model Rules 

D.CT. State Rule Based on ABA No Local Rule 
Model Rules 

D.DE. Model Federal Rules of Adopted District Court Rules generally 
Disciplinary Enforcement 

D.D.C. State Rule Based on ABA Adopted District Court Rules generally 
Model Rules 

M.D.FL. State Rule Based on ABA ABA Rules and State Rules 
Model Rules 

N.D.FL. State Rule Based on ABA Adopted District Court Rules 
Model Rules 

S.D.FL. State Rule Based on ABA Atty. must read and remain familiar w/ Fla Bar's Rules of Prof. 
Model Rules Conduct. No explicit statement on whether these rules apply o 

govern. 

M.D.GA. ABA rules and GA Rules (c) No Local Rule 

N.D.GA. State Rule Based on ABA Code Adopted District Court Rules 

S.D.GA. Old ABA Canons LBR S0S(d), "Current canons of prof. ethics ofthe ABA" 

D. Guam Refers to ABA Model Code and Adopted District Court Rules Generally 
Model Rules 

D.ffi. State Rule Based on ABA No Local Rule 
Model Rules 

6Bankruptcy Courts listed as having "Adopted District Court rules" state they have 
adopted the district court's rules on attorney conduct, attorney discipline, professional 
responsibility, or a similar phrase. ~ Channon memo. 
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lo1STRICT I DISTRICT COURT 

D.ID. State Rule Based on ABA 
Model Rules 

C.D.IL. State Rule Based on ABA 
Model Rules 

N.D.IL. Unique Standing Order 

S.D.IL. State Rule Based on ABA 
Model Rules 

N.D.IN. State Rule Based on ABA 
Model Rules . 

S.D.IN. State Rule Based on ABA 
Model Rules 

N.D.IA. No Local Rule 

S.D.IA. No Local Rule 

D.KS. State Rule Based on ABA 
Model Rules 

E.D.KY. State Rule Based on ABA 
Model Rules 

W.D.KY. State Rule Based on ABA 
Model Rules 

E.D.LA. State Rule Based on ABA 
Model Rules 

M.D.LA. State Rule Based on ABA 
Model Rules 

W.D.LA. State Rule Based on ABA 
Model Rules 

.D.ME. State Rule Based on ABA Code 

D.MD. State Rule Based on ABA 
Model Rules 

D.MA. State Rule Based on ABA Code 

E.D.MI. State Rule Based on ABA 
Model Rules 
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I BANKRUPTCY COURT I 
LBR 9010(g), Rules of Prof. Conduct adopted by S.Ct. of ID. 

No Local rule 

Adopted District Court Rules generally 

Adopted District Court Rules 

Adopted District Court Rules 

Adopted District Court Rules generally 

Modified standards 

Adopted District Court Rules generally 

Adopted District Court Rules 

No Local Rule 

LBR 3(b )(2)(E), Stds. of Prof. Conduct adopted by KY S.Ct. 

No Local Rule 

Rules of Professional Conduct of LA. State Bar Assoc. 

Adopted District Court Rules 

No Local Rule 

LBR 42(k). Counsel are "encouraged to be familiar" with the 
"Discovery Guidelines of the Maryland State Bar." 

No Local Rule 

Adopted District Court Rules Generally 
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lo1sTR1cT I DISTRICT COURT I BANKRUPTCY COURT 

State Rule Based on ABA Local rule authorizing discipline of attorneys which does not 
W.D.MI. Model Rules state standard to be applied. 

D.MN. State Rule Based on ABA No Local Rule 
Model Rules 

N.D.MS. No Local Rule Adopted District Court Rules 

S.D.MS. No Local Rule Adopted District Court Rules 

E.D.MO. State Rule Based on ABA, No Local Rule 
Model Rules 

W.D;MO. No Local Rule Adopted District Court Rules 

D.MT. Refers to ABA Code · Adopted District Court Rules 

D.NE. State Rule Based.on ABA Code Adopted District Court Rules 

D.NV. State Rule Based on ABA No separate bkrtcy. court rules; only bkrtcy. specific rules in 
Model Rules Dist. Ct. Rules. 

D.N.H. State Rule Based on ABA No Local Rule 
Model Rules 

D.N.J. State Rule Based on ABA Adopted District Court Rules generally 
Model Rules 

D.N.M. State Rule Based on ABA No Local Rule 
Model Rules 

E.D.N.Y. State Rules and ABA Code No Local Rule 

N.D.N.Y. Refers to ABA Code No Local Rule 

S.D.N.Y. State Rules and ABA Code No Local Rule 

W.D.N.Y. State rule based on ABA Code Local rule which does not state standard to be applied 

E.D.N.C. State rule based on ABA Model No Local Rule 
Rules 

M.D.N.C. State rule based on ABA Model No Local Rule 
Rules 

W.D.N.C. State rule based on ABA Model No Local Rule 

I. ,i' 

Rules 
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lnrsTRicT I DISTRICT COURT I BANKRUPTCY COURT I 
D.N.D. State rule based on ABA Model Adopted District Court Rules generally 

Rules 

D.N.M.I. Refers to ABA Model Rules No Local Rule 

N.D.OH. State Rule Based on ABA Code Adopted District Court Rules 

S.D.OH Model Federal Rules of LBR 4, Code of Prof. Resp. adopted by OHS.Ct. 
Disciplinary Enforcement 

E.D.OK. State Rule Based on ABA No Local Rule 
Model Rules 

N.D.OK. State rule based on ABA Model No Local Rule 
Rules 

W.D.OK. State Rule Based on ABA Adopted District Court Rules generally 
Model Rules 

D.OR. State Rule Based on ABA Code No Local Rule 

E.D.PA. State Rule Based on ABA Local rule which does not state standard to be applied 
Model Rules 

M.D.PA. State·Rule Based on ABA Local rule which does not state standard to be applied 
Model Rules 

. 

W.D.PA. State Rule Based on ABA Adopted District Court Rules 
Model Rules 

D.P.R. Refers to ABA Code Adopted District Court Rules 

D.R.I. State Rule Based on ABA Adopted District Court Rules generally 
Model Rules 

D.S.C. State Rule Based on ABA Dist. Ct. Rule 2.0,08., SC Code of Prof. Resp. 
Model Rules 

D.S.D. No Local Rule Adopts District Court rules generally 

E.D.TN. State Rule Based on ABA Code LBR2(c), Code of Prof. Conduct adopted by S.Ct. of TN. 

M.D.TN. Refers to ABA Code Adopts Dist. Ct. Rule and has local bankruptcy rule that asserts 
jurisdiction to enforce standards of conduct. 

W.D.TN. State Rule Based on ABA Code Refers to ABA Code and District Court rules as they relate to 
attorney conduct 

E.D.TX. State Rule Based on ABA No Local Rule 
Model Rules 
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I DISTRICT I DISTRICT COURT I BANKRUPTCY COURT 

N.D.TX. State Rule Based on ABA Adopted District Court Rules 
Model Rules 

S.D.TX. State Rules and ABA Code Adopted District Court Rules 

W.D.TX. State Rule Based on ABA Adopted Dist. Ct. Rules and references "litigation standard" 
Model Rules 7 announced in local case and states that it applies 

D.UT. State Rule Based on ABA LBR 4, Code of Pro£ Resp. adopted by OHS. Ct. 
Model Rules 

D.VT. State Rule Based on ABA Code No Local Rule 

E.D.VA. State Rule Based on ABA Code LBR 105-(I), Canons of Pro£ Ethics of the ABA & the VA Stat, 
Bar 

W.D.VA. State rule based on ABA Code No Local Rule 

D.V.L . Refers to ABA Model Rules No Local Rule 

E.D.WA. State Rule Based on ABA No Local Rule 
Model Rules 

W.D.WA. State Rule Based on ABA Adopted District Court Rules generally 
Model Rules 

N.D.W.V. State Rule Based on ABA Adopted District Court Rules 
Model Rules 

S.D.W.V. State Rules and ABA Code No Local Rule 

E.D.WI. State Rule Based on ABA Adopted District Court Rules generally 
Model Rules 

W.D.WL No Local Rule No Local Rule 

D.WY. State Rule Based on ABA No Local Rule 
Model Rules 

7 ABA Code noted. 
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APPENDIX IV 

. Chart III - Break Down of Recent Federal Cases (1990-96) by ABA Model 
Rules of Professional Conduct 
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TOTAL NUMBER OF CASES CLASSIFIED BASED ON MODEL RULES­
FEDERAL DISTRICT AND APPEALS COURTS 
FROM JAN I. 1990 THROUGH MAR 23, 1996 

Rllk Subject ma~r ,Ciril Crimi!!al Total 

1.1 Competence 2 0 2 

1.2 Scope of Representation 4 3 7 

1.3 Diligence 1 3 4 

1.4 Communication 1 0 1 

1.5 Fees 24 1 25 

1.6 Confidentiality of Information 10 5 15 

1.7 Conflict of Interest: General 77 26 103 
. 

1.8 Conflict of Int. Prohib. Trans. 9 1 10 

1.9 Conflict of Interest: Fmr. Client 81 5 86 

1.10 Imputed disqualification (Firm) 20 4 24 

1.11 Govt. to private employment 3 10 13 

TOTALS IN ABOVE FIVE CATEGORIES 191 46 237 
(CONFLICT OF INTEREST) 

1.12 Former Judge or Arbitrator 0 0 0 

L13 Organization as Client 6 0 6 

1.14 Client Under a Disability 0 0 0 

1.15 Safekeeping Prop~rty 3 1 4 

1.16 Declining / Terminating RepL 7 1 8 

1.17 Sale of Law Practice 0 0 0 

2.1 Advisor 0 0 0 

2.2 Intermediary 0 0 0 

2.3 Eval. for use by 3rd Persons 0 0 0 

3.1 Meritorious Claims/Contentions 9 3 12 

. 
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Rule Suhject matter Civil Criminal Total 

7.2 Advertising 1 0 1 

7.3 Dir. Contact_ w/ Prospective Cl. 2 0 2 

7.4 Comm. of Fields of Practice 1 0 1 

7.5 Firm Names & Letterheads 0 0 0 

8.1 Bar Admission & Disc. Matters 0 0 0 

8.2 Judicial & Legal Officials 2 2 4 

8.3 Reporting Prof. Misconduct 1 0 1 

8.4 Misconduct 4 3 7 
. 

8.5 Disc. Auth.: Choice of Law 6 1 7 

Totals 400 120 520 
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Summary 

The Judicial Conference Committee on Rules of Practice and Procedure is studying the 
effect of having multiple standards of professional conduct for attorneys practicing in the federal 
district courts. The Federal Judicial Center is assisting by reporting on the experiences of federal 
districts with local rules that govern attorney conduct, and procedures used by the courts to address 
alleged misconduct. Based on the published local rules of the federal district courts and the 
responses to questionnaires sent to each federal district in April 1997, we have made the following 
findings: · 

I. Local rules governing attorney conduct in the federal district courts: 

• Eighty-nine federal districts (95% of all districts) have a local rule informing attorneys 
practicing before the districts' courts which professional standards of conduct they are required 
to abide by. Five districts do not have such a local rule. 

• The local rules of 68 districts (76% of federal districts with attorney conduct rules) incorporate 
the relevant standards of the state in which the district is located. The local rules of eight 
dis\ricts (9% of federal districts with attorney conduct rules) adopt an ABA Model directly. The 
local rules of 12 districts (14% of federal districts with attorney conduct rules) adopt both the 
relevant state standards of the state in which the district is located and an ABA Model. One 
district adopts a unique standard of conduct that varies substantially from the ABA model rules 
and state standards. 

• Twenty-one districts have adopted a local rule regulating attorney conduct identical or nearly 
identical to Model Rule 4(B) of the Model Federal Rules of Disciplinary Enforcement. By 
comparing the important components of Model Rule 4(B) with those found in the local rules of 
the other 47 state-based districts that are not identical or similar in language to Model Rule 
4(B), we found that the rules of 35 districts (74%) contain language similar in meaning to two 
or more of the components of Rule 4(B). 

• Although the local rules differ as to the source of the standards adopted, the important 
components of Model Rule 4(B) are also found in a substantial number of districts with model 
rule-based and combination model rule and state-based local rules. Two important components 
are (1) whether the district also adopts any amendments to the standards adopted by the rule 
and (2) whether the district explicitly preserves the right to prescribe any rule or adopt any 
modification different than or in addition to the standards adopted. However, whereas these 
provisions are found in the majority of state-based local rules (60% of local rules that adopt 
relevant state standards), they are incorporated in only a small number of the other districts 
(25% of either districts with model based-rules or districts with combination state-based and 
model-based rules). · 

• Some local rules explicitly identify exceptions to its adopted standards either by providing that 
the standards cannot "conflict with federal law" or by explicitly identifying provisions of the 
adopted standards that are not incorporated. Some rules provide that no subsequent 
amendments to the adopted standards apply unless expressly adopted by the court. And some 
local rules have provisions addressing whether the district's local rule adopting a standard of 
conduct also adopts judicial or other agency interpretations of the standard. 
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• Based upon an average response rate of75 districts, a total of 40 districts (53%) reported 
having experienced one or more of the following five problems: problems created by 
ambiguously drafted rules, federal courts incorporating standards of conduct not included in 
any rule, due process and vagueness problems, multiforum problems, and problems resulting 
from the promulgation by federal agencies of their own attorney conduct rules. However, 
when each of the problems are examined individually, a small minority of the districts reported 
their occurrence. Using the average response rate of 75 districts, 17% of all districts 
responding reported the occurrence of conflicts or confusion derived from ambiguous language 
in their local rule; 9% reported that attorneys practicing in their district were prevented from 
relying on the explicit language of their local rules because their court used external standards 
to interpret the districts; 8% reported experiencing complaints regarding lack of attorney due 
process caused, in part, by the vagueness of their attorney conduct rule; 9% reported having 
experiencing difficulties resulting from attorney conduct problems involving multiple venues; 
and only 9% of respondents reported that they had experienced problems due to conflicts 
between their local rules and rules of professional conduct adopted by a federal agency. 

• Based upon a response rate of 78 districts for each category, 17 districts (22%) reported 
problems with their rules in one or more of the following five areas: confidentiality, 
communication with represented parties, lawyers as witnesses, candor towards a tribunal, and 
conflict of interest. However, when these reported problems are viewed in the context of all 
districts responding to this inquiry (4% of all districts responding reported problems with 
confidentiality; 17 % of all districts reported problems with communication with represented 
parties; 4% with lawyers as witnesses; 8% with candor towards a tribunal, and 6% reporting 
problems with issues involving conflict of interest), with the exception of communication with 
represented parties to a limited extent, these specific ethical standards do not present a problem 
for most federal districts. 

• The majority of districts do not support having the same rules governing the professional 
conduct of attorneys in all federal district courts. Out of 79 districts that responded, 24 (30%) 
indicated that they would be in favor of a national rule; 53 respondents (67%) did not support a 
national rule, and two had no opinion. 

• The majority of districts not in favor of national uniformity do not support, as an alternative, 
having the same rules governing the professional conduct of attorneys with regard to the issues 
of confidentiality (73% opposed), communication with represented parties (71 % opposed), 
lawyers as witnesses (75% opposed), candor towards a tribunal (65% opposed), and conflict 
of interest (73% opposed). 

II. Attorney discipline in the federal district courts: 

• Eighty-eight federal districts (94% of all federal districts) have a local rule containing some .. type 
of procedures for the discipline of attorneys, and six do not have such a local rule. 

• Relying on information in the local rules and assuming that all attorney conduct matters are 
handled by each district according to the procedures in the rules, we can make only the 
following definitive statements: (1) districts providing the judicial officer with many options 
and wide discretion for choosing among them for addressing complaints of attorney 
misconduct are in the overwhelming majority; (2) districts handling attorney discipline matters 
exclusively within the district or exclusively referring the matters outside of the district with no 
provisions for disposing of the matter within the district are a minority. 
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• To obtain a better sense of the actual practices followed in the districts, the respondents were 
asked to indicate the approaches to attorney conduct that were used by the district and the 
approach most frequently used by the district. Of the 73 districts responding, the procedure 
they reported as using most frequently (34 districts or 47% of all districts responding) was 
referring the matter to the group or agency charged with enforcing state ethical standards for 
whatever action that agency deems warranted. In order of decreasing popularity, 11 districts 
(15% of all districts responding) reported referring the matter to a panel or group of judges 
within the district; eight districts (11 %) refer the matter to a single judge within the district; 7 
districts ( 10%) appoint an attorney to investigate and present the matter to the federal district 
court; 6 districts (8%) refer the matter to a panel or committee of attorneys in the district for 
investigation and presentation to the federal district court; 6 districts (8%) refer the matter to the 
United States Attorney for investigation; 6 districts (8%) handle the matter another way (all 
reported disciplinary matters are handled within the district); and 4 districts (5%) appoint the 
group or agency charged with enforcing state ethical standards to investigate and present the 
matter to the federal district court. 

• Out of the approaches that the districts reported as using most frequently, 34 of these 
approaches (41 % of all approaches reported used most frequently) referred the disciplinary 
matter outside of the district court for investigation and final disposition; 39 of these 
approaches (47% of all approaches reported used most frequently) investigate and arrive at a 
final disposition of the complaint within the district court; and 17 of these approaches (20% of 
all approaches reported used most frequently) both send the complaint outside of the district 
court for investigation and within the district court for final disposition. From this comparison, 
we observed: (1) The approach slightly favored by the largest number (47% of all approaches 
reported as used most frequently) of all responding districts is to address the attorney . 
misconduct matter within the district court, both for investigation and final disposition; (2) The 
majority of all responding districts (61 % of all approaches reported as used most frequently) 
prefer to refer the investigation of attorney misconduct allegations outside of the district court; 
(3) The majority of all responding districts (67% of all approaches reported as used most 
frequently) favor handling the final disposition of the matter within the district court. 

• The number .of complaints _or allegations of attorney misconduct that occur within the district 
court are small. In calendar year 1996, the median for a range of zero to 32 complaints received 
by the districts was 7 .2, and the median for a range of zero to 32 complaints on which formal 
action was taken was 7. 
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I. Introduction' 

The Judicial Conference Committee on Rules of Practice and Procedure is studying the 
effect of having multiple standards of professional conduct for attorneys practicing in the federal 
district courts. The Committee requested the Federal Judicial Center to assist by preparing a report 
on (1) the experiences of federal districts with local rules that govern attorney conduct, and (2) 
procedures used by the courts to address alleged misconduct. This report is based on the published 
local rules of the federal district courts and the responses to questionnaires sent to each federal 
district in April 1997. We sent each district two questionnaires. The first, addressed to the district 
clerk, asked about the current status of pertinent local rules, the history of the rules, and the 
frequency of attorney misconduct complaints. The second, addressed to the Chief Judge, or other 
judicial representative identified as familiar with the rules and issues, asked about the districts' 
experiences with the rules and procedures relating to attorney conduct and discipline. 

Section II describes the current status of local rules governing attorney conduct in the 
federal district courts. These rules are categorized according to the source of the standards the 
district has adopted. In addition, the language and key components of these rules are compared to 
those of Model Rule 4(B) of the original 1978 Model Federal Rules of Disciplinary Enforcement. 
Also, Section II reports the districts' responses to inquiries concerning problems experienced with 
the overall approach of their rule and with specific ethical standards such as those governing 
confidentiality, communication with represented parties, lawyers as witnesses, candor towards the 
tribunal, and conflict of interest. This section also reports the responses to questions about the need 
for uniformity of rules governing the professional conduct of attorneys. 

Section III describes the current procedures used by federal courts to address attorney 
misconduct matters. First, the districts' local rules that establish procedures for handling 
complaints of alleged misconduct are examined. These rules are loosely grouped based on the 
options the rule provides for the disposition of original allegations of misconduct. As will be 
explained in greater detail in' this section, the manner in which districts are currently handling 
attorney misconduct allegations cannot accurately be deterrnined,from their local rules because the 
majority of these rules provide several procedures from which the court may chose, and some even 
permit the court to dispose of the matter in any other manner deemed appropriate but not described 
in the rules. Therefore, the questionnaires asked the districts to report the procedures they use 
"typically" and "most frequently." Section III also reports the districts' satisfaction with and 
problems experienced with the procedure they reported using most frequently. Finally, additional 
information is presented about districts that typically refer attorney disciplinary matters to state 
disciplinary authorities and districts that typically refer disciplinary matters to committees or panels 
created within the district. 

II. Local Rules Governing Attorney Conduct in the Federal District Courts 

A . Analysis of Current Local Rules 

1 . Present Status and Categorization of Local Rules 

All 94 federal districts verified the existence ( or lack thereof) and content of their current 
local rules adopting standards of professional conduct for attorneys practicing before the districts' 
courts. Eighty-nine federal districts (95% of all districts) have a local rule informing attorneys 

1 Special acknowledgments are made to James B. Eaglin, Judith A. McKenna, David Rauma and Elizabeth C. 
Wiggins for their assistance throughout each stage of this study. 
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practicing before the districts' courts which professional standards of conduct they are required to 
abide by. Five districts do not have such a local rule.2 

The July 5, 1995 report to the Committee, "Local Rules Regulating Attorney Conduct in 
the Federal Courts", identified several types of attorney conduct rules that vary according to the 
source of the standards adopted.3 For purposes of analysis, this report uses a similar approach to 
categorize the current local rules: 

1. State-based Rules4
: The district's local rule incorporates the relevant 

standards of the state in which the district is located. The local 
rules of 68 districts (76% of federal districts with attorney conduct 
rules) follow this approach. 

2. ABA Model-based Rules: The district's local rule adopts an ABA Model 
directly (either the ABA Canons of Professional Ethics (1908), the 
ABA Code of Professional Responsibility (1969) or the ABA 
Rules of Professional Conduct (1983)). The local rules of eight 
districts (9% of federal districts with attorney conduct rules) 
follow this approach (five adopt the ABA Model Rules, three 
adopt the ABA Model Code, and one adopts the ABA Canons). 

3. Combination State and ABA Model-based Rules: The district's local rule 
adopts both the relevant state standards of the state in which the 
district is located and an ABA Model. The local rules of 12 
districts (14% of federal districts with attorney conduct rules) 
follow this approach. 

The local rule of one district does not follow any of these three approaches. The local rule for the 
Northern District of Illinois adopts a unique standard of conduct that varies substantially from the 
ABA Model Rules and state standards. 

Verification by the districts and categorization of the districts' local rules based upon the 
source of the standards adopted allows us to conclude that the overwhelming majority of federal 
districts (95%) have adopted professional standards of attorney conduct by local rule and the 
majority of these districts (76%) incorporate the standards of professional conduct adopted by the 
state in which the district is located. Table A-1 in the Appendix identifies the current local rule 
governing attorney conduct in each of the eighty-nine districts with rules and shows the five 
districts that do .not have such a local rule. In addition, this table indicates which of the three 
previously defined approaches each district's local rule follows. 

2 All references to the districts' local rules and procedures are current as of April 28, 1997. 
3 Daniel R. Coquillette, Local Rules Regulating Attorney Conduct In The Federal Courts 3-5 (July 5, 1995) (Report 
to the Committee on Rules of Practice and Procedure, Judicial Conference of the United States) [hereinafter July 
1995 Report to the Committee]. 
• Id. The July 1995 Report to the Committee further subdivides local rules that adopt state standards: (I) local rules 
that adopt state standards based on the ABA Model Rules of Professional Conduct (1983); (2) local rules that adopt 
state standards based on the ABA Code of Professional Responsibility (1969); (3) local rules that adopt the unique 
California Rules of Professional Conduct (different from both the ABA Rules and ABA Code). This report does not 
utilize these subdivisions. 
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2 . Rule 4(B) of the 1978 Model Federal Rules of Disciplinary 
Enforcement 

In 1978, the Judicial Conference Committee on Court Administration approved the Model 
Federal Rules of Disciplinary Enforcement to be adopted on a voluntary district-by-district basis. 
Model Rule 4(B) provided: 

Acts or omissions by an attorney admitted to practice before this Court, 
individually or in concert with any other person or persons, which violate the Code 
of Professional Responsibility [or Rules of Professional Conduct] adopted by this 
Court shall constitute misconduct and shall be grounds for discipline, whether or 
not the act or omission occurred in the course of an attorney-client relationship. The 
Code of Professional Responsibility [or Rules of Professional Conduct] adopted by 
this court is the Code of Professional Responsibility [ or Rules of Professional 
Conduct] adopted by the highest court of the state in which this Court sits, as 
amended from time to time by that state court, except as otherwise provided by 
specific Rule of this Court after consideration of comments by representatives of 
bar associations within the state.5 

Twenty-one districts6 have adopted a local rule regulating attorney conduct identical or nearly 
identical to Model Rule 4(B). Because Model Rule 4(B) incorporates the rules of professional 
responsibility adopted by the highest court of the state in which the district is located, these 21 
districts are part of the group of 68 districts we have identified as having adopted a state-based 
rule. We examined the similarity between the rules of these 21 districts and the other 47 districts 
with state-based rules. To do this, we determined whether the rules of the districts contained one or 
more of the five distinct components of Model Rule 4(B). Those components are: 

1. Subject to standards: Language defining who is subject to discipline for 
violation of the standards of professional conduct adopted by the 
district. Model Rule 4(B) applies its standards to "an attorney 
admitted to practice before this Court." · · 

2. Misconduct warrantin& discipline: Language defming misconduct and behavior 
warranting discipline. Model Rule 4(B) defines misconduct and 
behavior warranting discipline as "acts or omissions ... 
individually or in concert with any other person or persons, which 
violate the Code of Professional Responsibility [ or Rules of 
Professional Conduct] adopted by this Court shall constitute 
misconduct and shall be grounds for discipline, whether or not the 
act or omission occurred in the course of an attorney-client 
relationship." 

3. Identification of standards: Language identifying the standard of conduct 
adopted by the district. Model Rule 4(B) adopts "the Code of 
Professional Responsibility [or Rules of Professional Conduct] 
adopted by the highest court of the state in which this Court sits." 
Note that all of the eighty-nine attorney conduct rules in the districts 
were required to contain this component in order to be identified as a 
local rule establishing professional standards of conduct in this 
report. 

5 Model Rule (4) of the Model Federal Rules of Disciplinary Enforcement, as proposed by the Committee on Court 
Administration, Judicial Conference of the United States (1978). Bracketed language is commonly found in districts 
adopting this model rule in some form after adoption of the ABA Model Rules of Professional Conduct (1983). 
'D. Me., D. Mass., D. N.H., D. Vt., E.D. Pa., M.D. Pa., W.D. Pa., M.D. N.C., E.D. Va., W.D. Va., S.D. Ohio, 
E.D. Mich., S.D. Ill., S.D. Ind., E.D. Ark., W.D. Ark., D. Minn., E.D. Mo., W.D. Mo., D. Neb., D. Wyo. 

7 



Page 343 

4. Amendments to standards: Language indicating the district's intention to also 
adopt any amendments to its standards which may be promulgated 
by the source of its standards. Modal Rule 4(B) adopts standards of 
the highest state court "as amended from time to time by that state 
court." 

5. Exceptions to standards: Language explicitly preserving tbe district's ability to 
prescribe any rule or adopt any modification which is different than 
or in addition to the standards adopted. Model Rule 4(B) adopts 
standards of the highest state court as amended by that state court, 
"except as otherwise provided by specific Rule of this Court after 
consideration of comments by representatives of bar associations 
within the state." 

Table I shows how often the components of Model Rule 4(B) are found in the 21 districts with 
rules similar or identical to Model Rule 4 (B} and how often the components are found in the state­
based local rules of the other 47 districts. The component, identification of standards, is not 
addressed in the table because all of the districts' rules contain language identifying the standards 
adopted by the rule. For each of the 68 districts with state-based attorney conduct rules, Table A-2 
in the Appendix presents the components of Model Rule 4(B) found in each rule. 

Table 1 
Components of Model Rule 4(B) in State-Based Attorney Conduct Local Rules 

Components of Model Rule 4(B) 

Subject to Misconduct Amendments to Exceptions to 
Standards Warranting Standards Standards 

Discinline 

Local rules 
identical or 21 21 21 18 

similar to Model (100%) (100%) (100%) (86%) 

Rule 4(B) (21 
districts) 
State-based local 
rules not similar 34 20 17 23 

or identical to (72%) (43%) (36%) (49%) 

Model Rule 4(B) 
in language used 
(41 districts) 

Almost by definition, three of the four components are found in the 21 local rules similar or 
identical in language to Model Rule 4(B); the fourth component is found in most of them. The 
various components of Model Rule 4(B) are also found in substantial numbers in the other state­
based rules: two districts' rules contain none of the components of Model Rule 4(B); nine districts' 
rules contain one of the components; 22 districts' rules contain two of the components, 11 districts 
rules contain three of the components, and two districts• rules contain all four components. Thus, 
the rules of 35 districts (74% ), with state-based rules not identical or similar in language to Model 
Rule 4(B), contain language similar in meaning to two or more of the components of Rule 4(B). 
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· Table 2 below provides a comparison of the components of Model Rule 4(B) found in each 
of the three approaches to attorney conduct rules 7: state-based local rules, model rule-based local 
rules, and combination model rule and state-based local rules. 

Table 2 
Components of Model Rnle 4(B) in All Attorney Conduct Local Rnles 

Components of Model Rule 4(B) 

Subject to Misconduct Amendments to Exceptions to 
Standards Warranting Standards Standards 

Discinline 

State-Based 55 41 38 41 
Local Rules (68 (81%) (60%) (56%) (60%) 
districts) 
Model Rule- 7 6 1 2 
Based Local (88%) (75%) (13%) (25%) 
Rules (8 districts) 
Combination 12 10 3 3 
Model Rule and (100%) (83%) (25%) (25%) 
State-Based 
Local Rule (12 
districts) 

Although the local rules differ as to the source of the stanl;lards adopted, the other components of 
Model Rule 4(B) are found in a substantial number of districts with model rule-based and 
combination model rule. and state-based rules. Of the eight model rule-based rules, seven (88%) 
contain language similar in meaning to two or more of the components of Rule 4(B). For each of 
these eight districts with model rule-based attorney conduct rules, Table A-3 in the Appendix 
presents the components of Model Rule 4(B) found in each rule. Of the rules of the 12 districts 
with combination model rule and state-based rules, 10 (83%) contain language similar in meaning 
to two or more of the components of Rule 4(B). However, whereas provisions indicating whether 
the district also adopts any amendments to the standards adopted by the rule or provisions which 
explicitly preserve the districts' right to prescribe any rule or adopt any modification different than 
or in addition to the standards adopted are found in the majority of state-based local rules (60% of 
local rules that adopt relevant state standards), these provisions have been incorporated in only a 
small number of the other districts (25% of either districts with model based-rules or districts with 
combination state-based and model-based rules).For each of these 12 districts with combination 
model rule and state-based attorney conduct rules, Table A-4 in the Appendix presents the 
components of Model Rule 4(B) found in each rule. 

3 . Other Important Provisions in Attorney Conduct Rules 

Besides the components of Model Rule 4(B), several other provisions found in attorney 
conduct rules are notable. As will be reported in section II, part B.l, ambiguity in the language of a 

7 The Northern District of Illinois' local rule, which does not adopt either of the three approaches to attorney conduct 
rules identified in this report, only contains the first two components of Model Rule 4(B}-identification of who is 
subject to the adopted standards and a definition of the misconduct which will violate adopted standards and warrant 
discipline. 
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district's local rule can result in conflict between, or confusion over, the applicable standards of 
conduct for attorneys practicing within a district. The presence or lack of certain provisions in a 
district's local rule may provide important insights into a district's experience with attorney conduct 
issues. One such provision indicates areas where a federal district court found it necessary to 
explicitly diverge from the standards adopted. Model Rule 4(B) adopts standards of the highest 
state court as amended by that state court, "except as otherwise provided by specific Rule of this 
Court after consideration of comments by representatives of bar associations within the state." 
Many districts contain similar language generally preserving the district's ability to prescribe any 
rule or adopt any modification which is different than or in addition to the standards adopted. 
However, some districts' attorney conduct rules more explicitly identify exceptions to its adopted 
standards. Six districts" (four with state-based rules and two with ABA Model rule-based rules) 
have local rules that adopt standards with the exception that these standards cannot conflict with 
federal law (i.e., statutes, regulations, court rules or decisions or law). Furthermore, the attorney 
conduct rules of eight districts9 explicitly identify provisions of the adopted standards that are not 
incorporated. Seven of the eight districts with explicit exceptions in their rules have a state-based 
rule, while one district has a combined model rule and state-based rule. The state-based rules 
explicitly refused to ad9pt state ethical standards governing the following areas: public statements 
by counsel in a criminal case ( one district); lawyer as a witness in both civil and criminal cases ( one 
district); propriety of prior court approval for issuance of subpoena to attorney in criminal case 
(five districts); confidentiality of information (one district); and misconduct issues (one district). 
The combination model rule and state-based rule explicitly refused to adopt ethical standards 
governing ABA Model Rule 3.8(f) (prosecutor's duty not to subpoena attorney in a criminal 
proceeding to present evidence about past or present client). These exceptions are presented in 
detail in the column "Exceptions to Adopted Rules" in Tables A-2 through A-4 in the Appendix. 

Standards of attorney conduct, both state standards and ABA Modal Rules, are regularly 
amended or modified. The issue of whether a state's local rule adopting a standard of conduct also 
adopts all subsequent amendments or modifi<;:ations to those standards is addressed by some 
districts in their local rule. Rule 4(B) adopts standards of the highest state court "as amended from 
time to time by that state court." This language indicates the district's intention to adopt any 
amendments to its standards which may be promulgated by the source of those standards (i.e., the 
state court). Three districts10 have provisions providing for the opposite---no subsequent changes 
valid unless el(.pressly adopted by court order. These exceptions are presented _in detail in the 
column "Other Important Provisions" in Tables A-2 through A-4 in the Appendix. 

Standards of attorney conduct may be interpreted by courts or other sources of attorney 
conduct standards. For example, state bars may issue opinions interpreting specific ethical 
standards. The issue of whether a district's local rule adopting a standard of conduct also adopts 
judicial or other a~ency interpretations of its standards is addressed by some districts in their local 
rule. Five districts 1 with state-based attorney conduct rules explicitly state the district's intention to 
follow judicial interpretations of their adopted state standards only by federal courts. Other 
districts12 (five districts with state-based rules and three districts with combination model rule and 
state-based rules) explicitly state the district's intention to adopt judicial interpretations by any court 
to which the districts' adopted standards apply. These exceptions are presented in detail in.the 
column "Other Important Provisions" in Tables A-2 through A-4 in the Appendix. 

'D. N.J., N.D. Ohio, D. Alaska, N.D. Fla., D. Del., D. V.I. See also Tables A-2 and A-3 in the Appendix. 
9 D. Conn., E.D. Pa., M.D. Pa., W.D. Pa., E.D. Va., W.D. Tenn., D. Haw., N.D. Ala. See also Tables A-2 and A-

4 in the Appendix. 
10 D. Conn., M.D. La., D. Utah. See also Table A-2 in the Appendix . 
11 D. Conn., E.D. N.Y., S.D. N.Y., D. Utah., N.D. Ga. See also Table A-1 in the Appendix. 
12 D. Alaska, N.D. Cal., C.D. Cal., D. Idaho, W.D. Tex., E.D. Cal., S.D. Cal., N.D. Okla. See also Tables A-2 
and A-4 in the Appendix. 
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4 . History of and Anticipated Changes to Local. Rules Regulating 
Attorney Conduct 

a. History 

The responses received to inquiries regarding the history of the districts' local rules indicate 
that local rules adopting professional standards of conduct for attorneys started emerging in the 
districts in the early I 970s, but by the early 1980s only a small minority of districts had adopted 
them. However, over the next decade the districts gradually adopted professional standards by 
local rule, and today all but five districts have such rules. Respondents in 52 districts reported that 
there have been no changes in their standards since initial adoption of the local rule. Respondents 
in twenty districts reported at least one change in standards since initial adoption. Eighteen districts 
were not aware of the history of their current local rule regulating attorney conduct. Among the 
districts reporting a change in standards, six districts reported changing the approach adopted by 
their local rule from an ABA model-based approach to a state-based approach; two districts 
changed from a combined ABA model rule-based approach to a state-based approach; one district 
reported moving from state-based standards to ABA model-based standards; three districts changed 
from state-based standards to combination model rule and state-based standards; and one district 
reported adopting a state-based local rule governing attorney conduct after previously having no 
specific standards. Table A-5 in the Appendix describes these reported changes in standards in 
more detail. Many of the respondents were not able to provide information about the reason for the 
changes. 

b. Anticipated Changes 

The districts were asked whether they had any current plans to amend their present local 
rule either by changing the standards governing attorney conduct in their district or adopting 
additional standards. Of the 76 districts responding to this inquiry, only three districts'reported 
having current plans for significant changes to their standards. The Southern'District of Indiana is 
examining the possibility of adding a local rule that specifically encompasses the standards of 
professional conduct within the Seventh Circuit and the Standards of Civility adopted by the 
Seventh Circuit. The District of Colorado is considering eliminating the adoption of the Colorado 
Supreme Court Rules of Professional Conduct and establishing its own new rules of conduct for 
lawyers admitted to its bar, If it does so, the District of Colorado will share the Northern District of 
Illinois' distinction as a federal district with standards of professional conduct unique to the 
district. The Middle District of North Carolina is considering amending its current rule to 
specifically adopt the final ethics opinions of the North Carolina State Bar that interpret and apply 
the Code of Professional Responsibility adopted by the North Carolina Supreme Court. 

5 . Districts Without a Local Rule Regulating Attorney Conduct 

The five districts13 that reported having no local rule specifying standards governing 
attorney conduct reported no plans to adopt such a local rule in the future. Respondents for these 
districts reported no problems due to the absence of a local rule. However, most of them have 
informal standards or local rules that establish general guidelines for attorney conduct. For 
example, when attorney conduct issues arise, the Northern District of Iowa applies the Code of 
Professional Responsibility for Lawyers adopted by the Iowa Supreme Court and supplemented by 
the ABA Model Rules. The Southern District of Iowa and the District of North Dakota both have 

13 W.D. Wis., N.D. Iowa, S.D. Iowa, D. N.D., D. S.D. 
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local rules 14 that establish general guidelines for courtroom decorum and conduct that warrants 
discipline, but do not adopt any specific standards of professional conduct. 

B. Problems Experienced by Federal Districts Due to the Over.all Approach 
of Their Attorney Conduct Rule 

The Committee identified five major problems related to the practical application of the 
variants of attorney conduct rules in the districts. 15 These problems are those created by 
ambiguously drafted rules, federal courts incorporating standards of conduct not included in any 
rule, due process and vagueness problems, multiforum problems, and problems resulting from the 
promulgation by federal agencies of their own attorney conduct rules. Overall, based upon an 
average response rate of 75 districts for each of the five problems discussed below, a total of 40 
districts (53%) reported having experienced one or more of these five problems with their attorney 
conduct rules. However, when each of these problems are examined individually as shown below, 
a very small minority of the districts reported their occurrence.The following five sections present 
the districts' responses to inquiries as to whether these problems have occurred in their district due 
to the approach adopted by their local rule regulating attorney conduct. 

1 • Problems Created by Ambiguously Drafted Rules 

We asked districts: "Has ambiguity in the language of the rule resulted in any conflicts 
between, or confusion over, applicable standards of conduct for attorneys practicing within your 
district?" If so, the district was requested to indicate whether the conflict or confusion had resulted 
from any of the following: 

1. The local rule adopts an ABA model as its standard of conduct, but the rule 
does not specify whether the Model Rules of Professional Conduct or the 
Model Code of Professional Responsibility are the applicable standard. 

2. The local rule clearly adopts the Model Rules of Professional Conduct as the 
court's standard of conduct, but the local rule does not specify whether the 
standard adopts the exact ABA version of the Model Rules, or the amended 
version of the state in which the court sits. 

3. The rule prescribes multiple standards of conduct without indicating which 
controls. 

4. The rule adopts the standards of the highest state court but does not specify 
what those standards are ( e.g., a version of the Model Rules of Professional 
Conduct or the Model Code of Professional Responsibility). 

5. The rule adopts the standards of the highest state court but does not indicate the 
force of state interpretations before and after the date of the local rule. 

6. The rule adopts the standards of the highest state court but does not specify 
whether those standards include amendments to the rules adopted by the state 
court after the date of the local rule. 

7. Other. Describe any other problems that have arisen in your district due to 
ambiguous language in your local rule. 

Sixty-nine of the 77 districts (90%) responding to this inquiry reported no conflicts or 
confusion resulting from ambiguity created by the language of their attorney conduct rule; 13 

14 Local Rules for the U.S. District Court for the S.D. Iowa, Rule 83.2(f)-(h); Local Rules for the U.S. District 
Court for the D. N.D., Rules 79.1 & 83.2(B). 
"July 1995 Report to the Committee, at 11-32. 
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(17%) reported the occurrence of conflicts or confusion derived from ambiguous language in their 
local rule. 

Six of the 13 districts reported problems resulting from rules that adopt the standards of the 
highest state court but do not specify what those standards are. Five districts experienced problems 
because their rule adopts the standards of the highest state court but does not indicate the force of 
state interpretations before and after the date of the local rule. Three districts reported experiencing 
conflict or confusion because their rule adopts the standards of the highest state court but does not 
specify whether those standards include amendments to the rules adopted by the state court after 
the date of the local rule. Two districts reported experiencing conflict or confusion because their 
rule prescribes multiple standards of conduct without indicating which controls. One district 
reported experiencing conflict or confusion because their local rule clearly adopts the Model Rules 
of Professional Conduct as the court's standard of conduct, but the local rule does not specify 
whether the standard adopts the exact ABA version of the Model Rules, or the amended version of 
the state in which the court sits. In addition, seven districts reported experiencing "other" 
problems because of ambiguous language in their attorney conduct rule. Table A-6 in the Appendix 
describes the problems reported by the 13 districts. 

2. Problems Created by Federal Courts Incorporating Standards Not 
Explicit In The Districts' Local Rules 

We asked districts: "Are attorneys practicing in your district prevented from relying on the 
explicit language of your local rule because your district has 'incorporated' external standards into 
your local rules or utilized external standards not apparent in the rules themselves to interpret the · 
rules?" If so, the districts were requested to indicate whether any of the following had occurred in 
their courts: · 

l . The local rule does not mention an ABA model, but your district has expressly 
incorporated an ABA model into your local rule governing attorney conduct. 

2. The local rule does not mention an ABA model, but your district looks to ABA models 
to "interpret" local rules and resolve ambiguities, even though your district has not 
expressly "incorporated" ABA models into its local rules. . . . 

3. Other. Describe how standards not explicit in your local rule were used to decide an 
issue(s) of attorney conduct in your district and any problems that this created. 

Out of the 71 districts responding to this inquiry, only seven (10%) reported that attorneys 
practicing in their district were prevented from relying on the explicit language of their local rules 
because their court used external standards to interpret the districts' attorney conduct rules. Two of 
the seven districts reported that their district looks to ABA models to "interpret" local rules and 
resolve ambiguities, even though their district has not expressly "incorporated" ABA models into 
its local rules. Four districts reported "other'' situations and problems caused by their use of 
external standards. For each of these seven districts, Table A-7 in the Appendix summarizes the 
nature of the problems reported by the seven districts. 

3. Due Process and Vagueness Problems 

Standards for attorney conduct must not be so vague as to not provide an attorney with 
sufficient notice of the prohibited conduct to meet constitutional due process guarantees. We asked 
districts: "Have complaints regarding lack of attorney due process arisen due to, at least in part, the 
vagueness of your district's local rule?" If so, the districts were requested to describe the nature 
and extent of such complaints. Out of the 76 districts responding to this inquiry, only six districts 
(8%) reported experiencing such complaints. All of these complaints reported due process 
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problems with the districts' attorney discipline and reinstatement procedures. Table A-8 in the 
Appendix briefly describes the nature and extent of the complaints received by the six districts. 

4 . Multiforum Problems 

We asked districts: "Has your district experienced any difficulties arising from an attorney 
conduct problem involving multiple venues such as conflicts between different state standards, . 
between different district and circuit local rules, or between federal and state standards within your 
own district?" Out of the 76 districts responding to this inquiry, seven (9%) districts reported 
having experienced difficulties resulting from attorney conduct problems involving multiple 
venues. Most of these districts reported problems involving conflict between federal and state 
standards within their district, such as disagreeing with state's interpretation of standards and the 
decision to impose discipline. Table A-9 in the Appendix briefly describes the nature and extent of 
the difficulties experienced by the seven districts. 

5. Conflict with federal agencies promulgating their own attorney 
cond11ct rules. 

We asked districts: "Has your district experienced any difficulties arising from conflicts 
between your district's local rule and rules of professional conduct adopted by some federal 
agencies (such as the Department of Justice, the Securities and Exchange Commission, or the 
Patent and Trademark Office to name a few examples) to govern the conduct of their attorneys?" Of 
the 74 districts responding to this inquiry, seven (9%) districts reported that they had experienced 
problems due to conflicts between their local rules and rules of professional conduct adopted by a 
federal agency. Most of these districts reported problems with conflicting standards promulgated 
by the Department of Justice, Table A-10 in the Appendix briefly describes the nature and extent of 
the difficulties experienced by the districts. 

C. Problems Experienced by Districts Due to Specific Ethical Standards: 
Identification and Frequency of Problems 

The Committee has identified five categories of rules or ethical standards that appear to be 
implicated in most federal disputes involving attorney conduct16

: 

I. Confidentiality: issues analogous to those addressed in ABA Model Rule 1.6. 
2. Communication with represented parties: issues analogous to those addressed in 

ABA Model Rule 4.2. 
3. Lawyers as witnesses: issues analogous to those addressed in ABA Model Rule 

3.7. 
4. Candor towards the tribunal: issues analogous to those addressed in ABA 

Model Rule 3.3. 
5. Conflict of interest: issues analogous to those addressed in ABA Model Rules 

1.7, 1.8, 1.9, 1.10. 1.1 I. 

16 Daniel R. Coquillette, Study of Recent Federal Cases Involving Rules of Attorney Conduct (December I, 1995) 
(Report to the Committee on Rules of Practice and Procedure, Judicial Conference of the United States) [hereinafter 
December 1995 Report to the Committee!. 
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Through the surveys, we attempted to determine whether the concentration of disputes in these 
areas resulted from problems with the controlling rule or standard (for example, lack of clarity or 
overbreadth). The districts were asked to identify the kinds of problems, if any, that they had 
experienced with the rules or standards in these five areas and any other area noteworthy to the 
district. Seventeen districts, 22 percent of the 78 districts responding to the inquiry, reported 
problems in one or more of the five areas. These districts were asked to indicate whether the 
particular ethical standard or standards identified as having created a problem(s) did so in at least 
one specific instance by meeting any of the following criteria: 

I . not speaking to the alleged unethical conduct. 
2. being unclear. 
3. being too broad. 
4. being too narrow. 
5. being inconsistent with other standards of conduct (e.g., local federal rules in 

conflict with state rules, local federal rules in conflict with other federal agency 
rules). 

6. Other. Please specify. 

For each of the 17 districts reporting a problem, Table A-11 in the Appendix shows which 
category of ethics standards created a problem and the manner or manners in which each standard 
created a problem(s) in at least one specific instance. The districts were also asked to indicate the 
frequency with which these problems were experienced within the past two years. Their responses 
are also shown in Table A-11 in parenthesis following the listing of criteria violated by the 
problematic ethical standard. 

The table below provides a summary of the responses of the 17 districts reporting a 
problem with one or more of the five areas of ethical standards. 

Table 3 
Problems Created by Specific Ethics Standards in· the Federal District Courts 

Ethical standard: # # Districts Responding That Ethics Standard Created a 
Districts Problem by: 
Reporting 
Ethics not being 
Standard speaking inconsistent 
Created a to alleged being being with other 
Problem: nnethical being too too standards 

conduct: unclear: broad: narrow: of conduct: Other: 

1. Confideniialitv 3 I I I I 

2. Communication 13 4 2 3 0 5 5 

with 
Represented 
Parties 

3. Lawyers as 3 I I I I 

Witnesses 
4. Candor Towards 6 2 3 2 I 2 

A Tribunal 
5. Conflict of 5 2 4 I I I 

Interest 
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The most problematic area is "communication with represented parties." This standard reportedly 
caused problems by being inconsistent with other standards of conduct (5 districts), not speaking 
to the alleged unethical conduct (4 districts), being too broad (3 districts), being unclear (2 
districts), and for a variety of other reasons (5 districts). (See Table A-11 in the Appendix for a 
description of the "other" problems.) Issues involving candor towards a tribunal and conflict of 
interest created the second largest source of problems (65% combined), while lawyers as witnesses 
and confidentiality created the least (35% combined). However, when these reported problems are 
viewed in the context of all districts responding to this inquiry (4% of all districts responding 
reported problems with confidentiality; 17 % of all districts reported problems with communication 
with represented parties; 4% with lawyers as witnesses; 8% with candor towards a tribunal, and 
6% reporting problems with issues involving conflict of interest), with the exception of 
communication with represented parties to a limited extent, these specific ethical standards do not 
present a problem for most federal districts. 

D. National Uniformity 

. One of the questions before the Committee is whether a single set of rules should govern 
the professional conduct of attorneys in all federal courts.'7 We asked the questionnaire 
recipients 18

: "Should all.federal district courts have the same rules governing the professional 
conduct of attorneys?" 

Out of 79 districts that responded, 24 (30%) indicated that they would be in favor of a 
national rule; 53 respondents (67%) did not support a national rule, and two had no opinion. Table 
A-12 in the Appendix presents the individual responses for the 79 districts answering this inquiry. 

E. Selective Uniformity 

An alternative to a national standard would be uniform national federal rules for attorney 
conduct only.in certain key areas with state standards governing all other areas. We asked the 55 
respondents who said their district is not in favor of a national rule regulating attorney conduct in 
all areas: "Should all federal courts have the same rule governing the professional conduct of 
attorneys in the atea of: confidentiality? communications with represented parties? lawyers as 
witnesses? candor towards a tribunal? conflict of interest?" 

The following table presents an overview of the responses to selective uniformity for each 
category of ethical standards. See Table A-13 in tbe Appendix for the individual responses of 
districts in favor of uniformity for one or more of the areas of ethics standards. Close to three­
fourths of the districts opposed to national uniformity are also opposed to uniformity of standards 
in each of the selected areas of ethical standards. In addition, among the candidates for uniformity•" 
there is no one ethical standard significantly more favored by the districts over the others. 

17 July 1995 Report to the Committee, at 38-40. 
18 Questions regarding national and selective unifonnity of standards were asked only of the Chief Judge or other 
identified judicial representative for the district. 
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Table 4 
Selective Uniformity of Ethical Standards in the Federal District Courts 

Ethical Standard: # Districts in Favor or ff Districts Opposed to # Districts with No 
Selective Unitormitv Seleclive Uniformitv n...inion 

1. Confidentiality 12 40 3 
(22%) (73%) (5%) 

2. Communication with Represented Parties 13 39 3 
(24%) (71%) (5%) 

3. Lawyers as Witnesses II 41 3 
(20%) (75%) (5%) 

4. Candor Towards A Tribunal 16 36 3 
(29%) (65%) (5%) 

5. Conflict of Interest 12 40 3 
(22%) (73%) (5%) 

III. Attorney Discipline in the Federal District Courts 

All 94 federal districts responded to the inquiry verifying the existence ( or lack thereof) and 
content of their current local rule adopting procedures for the discipline of attorneys in their courts. 
Eighty-eight federal districts (94% of all districts) have a local rule containing some type of 
procedures for the discipline of attorneys, and six districts do not have such a local rule. Table A-
l 4 in the Appendix presents the current attorney discipline rules in each district and identifies the 
districts without rules. 

Attorney discipline in the federal districts is a catchall phrase encompassing several 
different situations that could warrant discipline. Attorneys convicted of a serious crime could be 
immediately suspended from practice before the court and after hearing, further disciplined. An 
attorney formally disciplined by another court could be subject to the identical discipline by the 
district court. Finally, a district court might impose discipline upon an attorney when misconduct 
or allegations of misconduct are brought to the court's attention, whether by complaint or 
otherwise. A district with a local rule adopting disciplinary procedures may specifically address 
some, all, or none of these situations. 

The Committee requested inforination on the procedures used by districts to address 
complaints or allegations of attorney misconduct. These procedures may include investigation, . 
prosecution, and application of the districts' attorney ethics standards to determine if discipline is 
warranted. The inquiries in the second section of the questionnaire focused on the districts' 
approaches for addressing allegations of misconduct, and not on their procedures for determining 
whether reciprocal or additional discipline should be imposed after the attorney's conduct has 
already been adjudicated as warranting conviction or discipline by another court. Most districts 
allow broad judicial discretion in this area-both in determining how complaints of attorney 
misconduct should be handled and where the matter should be referred. This makes it difficult to 
gain an accurate picture of the approaches actually followed in the districts from the local rules.:· 
Therefore, questionnaire responses are used in conjunction with their districts' local rules to 
provide a more complete account of the actual approaches followed by federal district courts. 

A. Current Local Rules Regulating Attorney Discipline 

1 . Analysis and Grouping of Attorney Discipline Rules 

Wide variation exists among the provisions of the districts' local rules establishing 
procedures for addressing misconduct or allegations of misconduct brought to the courts' attention 
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by formal complaint or otheiwise. Some of these rules are extremely detailed and provide 
procedures for every stage of disposition, while others are very broad and general. For purposes 
of analysis and comparison, we have placed the eighty-eight districts with disciplinary rules into 
one of the following loosely defined groups based upon the options provided by the districts' local 
rule for disposition of attorney misconduct matters: 

Group 119 : Districts with a local rule permitting ("may refer") or requiring ("shall 
refer") a judicial officer to refer disciplinary matters (for purposes of 
investigating allegations of misconduct, prosecuting disciplinary 
proceedings, formulating other appropriate recommendations and/or 
conducting a hearing at which a decision to impose disciP.line is made) either 
to bodies or person(s) outside of the federal district court20 (such as the bar 
of the state wherein the district is located; the disciplinary agency of the 
highest court of the state wherein the attorney maintains his or her principal 
office; any disciplinary agency the court deems proper; the United States 
Attorney for the district) and/or to bodies or persons within the federal 
court (such as member(s) of the bar of the district court; permanent or 
temporary disciplinary bodies such as "grievance committees," "disciplinary 
committees or panels," "executive committees," etc.). 

Group 2: Districts with a local rule requiring a judicial officer ("shall refer'') to refer 
disciplinary matters of a more serious nature (may warrant suspension or 
disbarment) exclusively to bodies or person(s) outside of the federal 
district court (such as the bar of the state wherein the district is located; the 
disciplinary agency of the highest court of the state wherein the attorney 
maintains his or her principal office; any disciplinary agency the court 
deems proper; the United States Attorney for the district). · 

Group 3: Districts with a local rule permitting ("may") or requiring ("shall") a 
judicial officer to handle the disciplinary matter himself or herself or refer 
the matter exclusively to bodies or person(s) within the federal district 
court (such as member(s) of the bar of the district court; permanent or 
temporary disciplinary bodies such as "grievance committees,., "disciplinary 
committees or panels," "executive committees," etc.). 

At present, the disciplinary rules of 54 districts ( 61 % of districts ..vith rules) fit into 
Group l; three districts' rules fall into Group 2 ( 3% of districts with rules), and the rules of 31 
districts fit into Group 3 ( 35% of districts with rules). For each district with a disciplinary rule, 
Table A-14 in the Appendix indicates which of the three groups the rule fits into. Ifwe operate 
under the assumption that all attorney conduct matters are handled by each district according to the 
procedures provided in its local rule, we cannot make many definitive statements about the 
approaches followed in the federal districts. With this assumption, the only conclusions that can be 
made are that: (1) districts providing the judicial officer with many options and wide discretion for 
choosing among them for addressing complaints of attorney misconduct are in the oveiwhelming 
majority; (2) districts handling attorney discipline matters exclusively within the district or 
exclusively referring the matters outside of the district with no provisions for disposing of the 

19 There is wide variation among the rules of districts within this grouping. Some of these rules allow for discretion 
as to referral of the matter either within or outside of the district court only at the investigation and prosecution 
stages, with the district making the final decision as to discipline. Other rules permit the matter to be referred either 
outside or within the district or sometimes both for investigation, prosecution and final disposition. 
20 All references to "outside of the district" or "within the district" refer to judicial employees of the federal district 
court and attorneys who are members of the district court's bar, and not to the geographical boundaries of the district 

within which the federal court is located. 
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matter within the district are a minority. Further, both Groups 1 and 3 (which represent 97% of all 
districts with disciplinary rules) contain districts with disciplinary rules that are discretionary. In 
other words, the rule outlines procedures for addressing attorney misconduct complaints that a 
judicial officer "may" choose to follow or, if not, adopt any other procedures deemed appropriate. 
This makes it even more difficult to accurately determine which approach among the several 
provided in these rules is actually used, not to mention determining which is used most frequently. 

2 . History of and Anticipated Changes to Local Rules on Attorney 
Discipline 

The districts' responses to inquiries regarding the history of their disciplinary rules shows 
movement towards more detailed procedures for addressing complaints of attorney misconduct. 
Many districts (25) reported amending their rules several times since initial adoption due to a "need 
for more detailed procedures" and also so that their local rules reflect actual practices within the 
districts. 

Among the 78 districts responding to an inquiry about whether they had plans to amend 
their current disciplinary rules, 18 reported having proposed amendments. Some proposals are 
only at the discussion stage while others are in draft form awaiting approval. Five of the 18 
districts plan to adopt rules that contain substantially more detailed disciplinary procedures than 
previously found in their local rules.21 Other reasons given for the planned or proposed changes 
include the need to have rules that provide more strearnlined,grecise and simpler disciplinary 
procedures from those previously described as cumbersome; to adopt rules that allow for a more 
proactive approach to attorney discipline23

, and to adopt rules which allow for more discretion and 
flexibility for the court in the disciplinary process. 24 

B . Procedures Reportedly Used by the Federal District Courts to Address 
Complaints of Attorney Misconduct 

1 . Districts Report Typical Approaches Used and Most Frequently Used 
Approach 

We asked the respondents to choose from a list of general approaches (l) all of the 
approaches to attorney disciplinary used by the district; and (2) the approach most frequently used 
by the district. The respondents chose from the following list of general approaches: 

1. Refer the matter to the group or agency charged with enforcing state ethical standards 
( e.g., state bar or attorney grievance commission) for whatever action that agency 
deems warranted. 

2. Appoint the group or agency charged with enforcing state ethical standards to 
investigate and present the matter to the federal district court. 

3. Refer the matter to a single judge in the district. 
4. Refer the matter to a panel or committee of judges in the district. 
5. Refer the matter to a panel or committee of attorneys in the district for investigation and 

presentation to the federal district court. 
6. Appoint an attorney to investigate and present the matter to the federal district court. 

21 W.D. Mich., D. Or., D. N.M., D. Vt., M.D. Ala. 
22 D. P.R., S.D. Ill., W.D. Mo. 
2J S.D. Ind. 
" D. Mass., E.D. Mich., E.D. Ark., W.D. Mo. 
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7. Refer the matter to the U.S. Attorney for investigation. 
8. Handle it in another way. Please explain. ' 

Next, we asked the respondents to think about the most recent case of alleged attorney misconduct 
in which the district used what they indicated as the "most frequently used procedure" and reply as 
to whether the respondent or, to his or her knowledge, other judges in the district, were either (1) 
dissatisfied with the procedure used; or (2) dissatisfied with the outcome of the case. The 
following three subsections present the responses to these inquiries for each of the three groupings 
of districts defined above in section ill.A. 

a. Group 1 Districts 

For Group I districts, districts with rules permitting or requiring disciplinary matter to be 
handled within the district court and/or referred to a person or body outside of the district court, 
Table A-15 in the Appendix presents the approaches the individual districts reported using, the 
approach(es) they reported using most frequently, and their reported dissatisfaction with this 
procedure and outcome in a recent case. For the 45 Group I districts responding to these inquiries, 
the following table shows the number of districts that reported using each of the eight approaches 
listed above, the number of districts reporting each approach as the one they use most frequently, 
and the number of districts reporting dissatisfaction with either the procedure or outcome in a 
recent case in which they used one of approaches listed below. 

Table 5 
Approaches Used by Group 1 Districts to Address Attorney Misconduct Complaints 

General Approaches: # Districts # Districts ff Districts # Districts 
Reported Reported Approach Reporting Reporting 

Using as Most FrequcnUy Dissatisfaction with Dissatisfaction with 
App~oac.b:• Used:• Procedure In Recent Outcome in Recent 

Case: Case: 

I. Refer the matter to the group or agency 30 19 7 7 
charged with enforcing state ethical standards · (67%) (42%) 
(e.g .• state bar or attorney grievance 
commission) for whatever action that agency 
deems warranted. 
2. Appoint the group or agency charged with 13 4 0 1 
enforcing state ethical standards to investigate (29%) (9%) 
and present the matter to the federal district 
·court. 
3. Refer utc matter to a single judge in _the 15 0 
district. (33%) 
4. Rerer tne matter to a panel or COlllllllttee ot 14 7 1 1 
iudees in the district. (31%) (16%) 
5. Refer the matter to a panel or committee of 8 4 0 0 
attorneys in the district for investigation and (18%) (9%) 
oresentation to the federal district court. 
b. Appoint an attorney to mvest.tgate and 19 7 2 2 
ortsent the matter to the federal district court. (42%) (16%) 
7. Refer the matter to the U.S. Attorney for 10 3 1 0 
investi1r.1tion. (22%) (7%) 
8. Handle it in another way. Please explain. 5 6 0 0 

(11%) (13%) . 

*Percentages in these columns do not add to 100 because some d1stncts reported usmg more than one approach or 
reported more than one approach as "most frequently used". 

Out of the 45 responding districts in Group I, the approach the majority of these districts (30 
districts or 67% of responding Group l districts) reported using, and the approach the largest group 
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of districts ( 19 districts or 42% of responding Group 1 districts) reported as the most frequently 
used approach in their district was referring the matter to the group or agency charged with 
enforcing state ethical standards for whatever action the agency deems is warranted. Likewise, this 
approach received the highest number (seven) of complaints of dissatisfaction both with the 
procedure and outcome of recent cases. 

To analyze the responses further, we can divide the eight approaches into three categories 
based upon whether the disciplinary matter is handled outside of the district court (both for 
investigation and final disposition), within the district court (both for investigation and final 
disposition), or both outside of the district court (for investigation) and within the district court (for 
final disposition).25 The category that refers the matter outside of the district court for investigation 
and final disposition includes the following approach (row 1 in the table above): referring the matter 
to the group or agency charged with enforcing state ethical standards for whatever action that agency 
deems warranted. The second category of approaches handles the matter within the district court: 
referring the matter to a single judge in the district (row 3); referring the matter to a panel or 
committee of judges in the district (row 4); referring the matter to a panel or committee of attorneys 
in the district for investigation and presentation to the federal district court (row 5); handling the 
matter another way (these districts reported handling the matter within the district, either by the 
presiding judge or the court as a whole) (row 8). The third category of approaches refers the matter 
both outside of the district court for investigation and within the district court for final disposition: 
appointing the agency charged with enforcing state ethical standards to investigate and present the 
matter to the federal district court (row 2); and referring the matter to a United States Attorney for 
investigation (row 7). One approach, appointing an attorney to investigate and present the matter to 
the federal district court (row 6), can fit into either the second or third category depending upon 
whether the appointed attorney is a member of the district court (fits into second category) or not 
(fits into third category). · 

Out of the approaches the responding Group 1 districts reported using, 30 of these 
approaches (26% of all approaches reported being used by Group 1 districts) refer the matter 
outside of the district court for investigation and final disposition; 61 of these approaches (53% of 
all approaches reported being used by Group 1 districts) handle the investigation and final 
disposition within the court; and 42 of these approaches (37% of all approaches reported being used 
by Group 1 districts) refers the matter both outside the district court for investigation and within the 
district court for final disposition. Out of the approaches the responding Group 1 districts reported 
using most frequently, 19 of these approaches (38% of all approaches reported used most 
frequently by Group 1 dis\ficts) handle the matter outside of the district court for investigation and 
final disposition; 24 of these approaches (48% of all approaches reported used more frequently by 
Group 1 districts) handle the investigation and final disposition within the court; and 14 of these 
approaches (28% of all approaches reported used most frequently by Group 1 districts) refer the 
matter both outside the district court for investigation and within the district court for final 
disposition. Note that the percentages do not add to 100 because the reported instances of 
"appointing an attorney to investigate and present the matter to the federal district court" are included 
in the total for categories two and three, in both the calculation of approaches used by the district 
and approaches used most frequently. 

This categorization scheme allows us to make some observations: (1) The category of 
approaches used by the largest number of Group 1 districts (based both upon the approaches 
reportedly used and used most frequently) handles complaints or allegations of attorney misconduct 
by addressing the matter within the district court, both investigation and final disposition; (2) The 
majority of Group 1 districts (based both upon the approaches reportedly used (63% ) and used 

25 As indicated earlier, all references to "outside of the district" or "within the district" refer to judicial employees of 
the federal district court and attorneys who are members of the district court's bar, and not to the geographical 
boundaries of the district within which the federal court is located. 
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most frequently (66% )) favor the approach of referring the matter outside of the district court for 
investigation of the allegations.(3) The majority of Group l districts, based both upon the 
approaches reportedly used (90%) and approaches reported as used most frequentlly (78% ), prefer 
to conduct the final disposition of the matter within the district court. 

b. Group 2 Districts 

For Group 2 districts, districts with rules requiring disciplinary matters of a serious nature 
to be referred to a person or body outside of the district court, Table A-16 in the Appendix: presents 
the approaches the individual districts reported using in their district, the approach(es) they 
reported using most frequently, and their reported dissatisfaction with this procedure and outcome 
in a recent case. For the three Group 2 districts responding to these inquiries, the following table 
shows the number of districts that reported using each of the eight approaches listed above, the 
number of districts reporting each approach as the one they use most frequently, and the number of 
districts reporting dissatisfaction with either the procedure or outcome in a recent case in which 
they used one of approaches listed below. 

Table 6 
Approaches Used by Group 2 Districts to Address Attorney Misconduct Complaints 

General Approaches: • Districts # Districts # Districts V Districts 
Reporting Reporting Reported Reported Approach 

Using as Most Frequently Dis.satisfaction with Dissatisfaction with 
Approach:• Used:• Procedure in Recent Outcome lo Recent 

Case: 

1. Refer the matter to the group or agency I 2 0 
charged with enforcing state ethical standards (33%) (67%) 
(e.g .. state bar or attorney grievance 
commission) for whatever action that agency 
deems warranted. 
2. Appoint the group or agency charged with I 0 0 
c.nforcing state ethical standards to investigate (33%) (0%) 
and present the matter to the federal district 
court. 
3. Refer the matter to a single judge in the I I 0 
district. (33%) (33%) 
4. Reter the matter to a panel or committee of I 0 0 
iud..- in the district. (33%) (0%) 
5. Refer tne matter to a panel or corruruttee of 0 0 0 
anomeys in the district for investigation and (0%) (0%) 
........,..,ntation to the federal district court. 
6. Appomt an attorney to investigate anG I 0 0 
nrescnt the matter to the federal district court. (33%) (0%) 
7. Refer the matter to the U.S. Attorney for 0 0 0 
investi2:ation. (0%) (0%) 
8. Handle it in another way. Please explain. 0 0 0 

(0%) (0%) 

*Percentages in these columns do not add to 100 because some districts reported using more than one 
approach or reported more than one approach as "most frequently used". 

Case: 
0 

0 

0 

0 

0 

0 

0 

0 

Of the three responding districts in Group 2, two districts said the most frequently used approach 
was referring the matter to the group or agency charged with enforcing state ethical standards for 
whatever action the agency deems is warranted; these districts also reported sending the matter 
outside the district court for investigation but making the final disposition within the district court. 
Toe other Group 2 district reported that the approach it uses most frequently is referring the matter 
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to a single judge in the district; this district also reported sending the matter to a panel or committee 
of judges in the district. Thus, although the local rules of these three districts specifically require 
serious disciplinary matters to be sent outside of the district court for investigation and final 
disposition, this practice is not always followed in these districts. 

c. Group 3 Districts 

For Group 3 districts, districts with rules permitting or requiring disciplinary 
matters to be handled within the district, Table A-17 in the Appendix presents the approaches the 
individual districts reported using in their district, the approach(es) they reported using most 
frequently, and their reported dissatisfaction with this procedure and outcome in a recent case. For 
the 25 Group 3 districts responding to these inquiries, the following table shows the number of 
districts that reported using each of the eight approaches listed above, the number of districts 
reporting each approach as the one they use most frequently, and the number of districts reporting 
dissatisfaction with either the procedure or outcome in a recent case in which they used one of 
approaches listed below. 

Table 7 
Approaches Used by Group 3 Districts to Address Attorney Misconduct Complaints 

General Approaches: # Districts # Districts # Districts # Districts 
Reported Reported Approach Reporting Reporting 

Using as Most F~quently Dissatisfaction with Dissatisfaction with 
Approach:• Used:• Procedure in Recent Outcome in Recent 

Case: Case: 
1. Refer the matter to the group or agency 15 13 I 0 
charged with enforcing state ethical stan(fards 
(e.g., state bar or attorney grievance 

(60%) (52%) 

commission) for whatever action t1.1at agency 
deems warranted. 
2. Appoint the group or agency charged with 
enforcing state ethical standards to investigate 

0 0 0 0 

and present the matter to the federal district 
court. 
3. Refer the matter to a single Judge in the IO 7 2 I 
district. (40%) (28%) 
4. Relertlie matter to a panel or comnuttee of 7 4 I 0 
iud 0 es in the district. (28%) (16%) 
5. Refer the matter to a panel or committee of 8 2 3 I 
attorneys in the district for investigation and 
nresentation to the federal district court. 

(32%) (8%) 

6. Appomt an attorney to mvesugate and -6 0 I 0 
nresent the matter to the federal district court. (24%) 
7. Refer the matter to the U.S. Attorney for 3 3 0 0 
investiaation. (12%) (12%) 
8. Handle ll in another way. Please explain 3 I 0 0 

(12%) (4%) 

*Percentages in these columns do not add to I 00 because some districts reported using more than one approach or 
reported more than one approach as "most frequently used". 

Out of the 25 responding districts in Group 3, the approach the majority of these districts (15 
districts or 60% of responding Group 3 districts) reported using, and the approach the largest group 
of districts (13 districts or 52% of responding Group 3 districts) reported as the most frequently 
used approach in their district was referring the matter to the group or agency charged with 
enforcing state ethical standards for whatever action the agency deems is warranted. This finding 
directly contradicts the procedures provided for in these districts local rules. However, as explained 
in section ill.A. l, several of the local rules for Group 3 districts are discretionary. The judicial 
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officer may use his or her discretion and either follow the procedures provided for by the rule 
(addressing the matter within the district) or handle the matter in another way deemed appropriate. 

For further analysis, we can use the categorization introduced earlier that distinguishes 
between an approach that refers investigation and disposition of the misconduct complaint outside 
of the district court, approaches that investigate and arrive at final disposition within the district 
court, and approaches that both refer the matter outside of the district court for investigation and 
within the district court for final disposition. Of the approaches the responding Group 3 districts 
reported using, 15 of these approaches (29% of all approaches reported being used by Group 3 
districts) refer the matter outside of the district court for investigation and final disposition; 34 of 

. these approaches (65% of all approaches reported being used by Group 3 districts) handle the 
matter within the district court for investigation and final disposition; and 9 of these approaches 
( 17% of all approaches reported being used by Group 3 districts) refer the matter both outside of 
the district court for investigation and within the district court for final disposition. Out of the 
approaches the responding Group 3 districts reported using most frequently, 13 of these 
approaches (43% of all approaches reported being used most frequently by Group 3 districts) refer 
the matter outside of the district court.for investigation and final disposition; 14 of these 
approaches (47% of all approaches reported being used most frequently by Group 3 districts) 
handle the inatter within the district court for investigation and final disposition; and 3 of these 
approaches (10% of all approaches reported being used most frequently by Group 3 districts) refer 
the matter both outside of the district court for investigation and within the district court for final 
disposition.26 

This categorization scheme allows us to make some observations: (1) The category of 
approaches reportedly used by the largest number of Group 3 districts (based both upon the 
approaches reportedly used (65%) and reported as used most frequently (47%)) handles attorney 
misconduct matters within the district court, both for investigation and prosecution; (2) Although 
the majority of Group 3 districts (65% of approaches reportedly used) preferred to handle the 
investigation of attorney misconduct matters within the district court, their responses based upon 
the approach most frequently used shows a slight preference (53% of approaches reported as used 
most frequently) for referring the matter outside the district court for investigation; (3) The majority 
of Group 3 districts (based both upon the approaches they reported as using (82%) and as used 
most frequently (57%)), prefer to conduct the final disposition of the matter within the district 
court. 

d. All Groups Combined 

Of the 73 districts responding from Groups l, 2 and 3 combined, the procedure they 
reported as using most frequently (34 districts or 47% of all districts responding) was referring the 
matter to the group or agency charged with enforcing state ethical standards for whatever action 
that agency deems warranted. In order of decreasing popularity, 11 districts (15% of all districts 
responding) reported referring the matter to a panel or group of judges within the district; eight 
districts ( 11 % ) refer the matter to a single judge within the district; 7 districts (l 0%) appoint an 
attorney to investigate and present the matter to the federal district court; 6 districts (8%) refer the 
matter to a panel or committee of attorneys in the district for investigation and presentation to the 
federal district court; 6 districts (8%) refer the matter to the United States Attorney for 
investigation; 6 districts (8%) handle the matter another way (all reported disciplinary matters are 

26 Note that the percentages do not add to 100 because the reported instances of "appointing an attorney to investigate 
and present the matter to the federal district court" are included in the total for categories two and three, in both the 
calculation of approaches used by the district and approaches used most frequently. In addiiton, the approaches 
reported by districts that "handle the matter another way" fit within the category of approaches that address attorney 
misconduct matters within the district court, for both investigation and final disposition. 
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handled within the district); and 4 districts (5%) appoint the group or agency charged with 
enforcing state ethical standards to investigate and present the matter to the federal district court. 

Of the approaches that Groups l, 2, and 3 reported as using most frequently, 34 of these 
approaches (41 % of all approaches reported used most frequently) referred the disciplinary matter 
outside of the district court for investigation and final disposition; 39 of these approaches ( 47% of 
all approaches reported used most frequently) investigate and arrive at a final disposition of the 
complaint within the district court; and 17 of these approaches (20% of all approaches reported 
used most frequently) both send the complaint outside of the district court for investigation and 
within the district court for final disposition. 27 This comparison allows us to make some overall 
observations: (1) The approach slightly favored by the largest number (47% of all approaches 
reported as used most frequently) of all responding districts is to address the attorney misconduct 
matter within the district court, both for investigation and final disposition; (2) The majority of all 
responding districts (61 % of all approaches reported as used most frequently) prefer to refer the 
investigation of attorney misconduct allegations outside of the district court; (3) The majority of all 
responding districts (67% of all approaches reported as used most frequently) favor handling the 
final disposition of the matter within the district court. 

2. Referring Attorney Misconduct Complaints to State 
Disciplinary Authorities 

We asked respondents from districts that typically refer the majority of attorney disciplinary 
matters to committees or panels created within their district to answer several questions about their 
practices. We asked them to indicate their district's level of overall satisfaction with the process by 
which allegations of attorney misconduct in federal court are addressed by the state disciplinary 
agencies. Of the 45 districts who responded to this inquiry, 23 districts (51 %)reported being very 
satisfied, 15 districts (33%) reported being somewhat satisfied, 3 districts (7%) reported being 
somewhat dissatisfied, 2 districts (4%) reported being very dissatisfied, and 3 districts (7%) 
indicated they don't know. 

Next, we asked these districts if there had been instances during the past two years in 
which the districts were not satisfied with the process by which attorney misconduct complaints 
were handled by state disciplinary agencies and/or the final outcome decided by the state 
disciplinary agency. Of the 47 districts responding to this inquiry, 34 reported no instances of 
dissatisfaction, and 13 districts indicated that there.have been instances within the past two years 
when they were not satisfied. In addition, we asked the 13 districts reporting instances of 
dissatisfaction to indicate (l) whether they had experienced problems with the procedure and/or 
problems with the outcome (or other problems); and (2) whether they had addressed any of these 
matters de novo in federal court; and (3) the frequency of this occurrence within the past two years. 
Four districts indicated problems with the procedure and ten districts indicated problems with the 
outcome. Five of the districts reporting instances of dissatisfaction indicated they had addressed a 
matter de novo within the past two years. 

27 Note that the percentages do not add to 100 because the reported instances of appointing an attorney to investigate 
and present the matter to the federal district court are included in the total for categories two and three, in both the 
calculation of approaches used by the district and approaches used most frequently. In addition, all responses to row 8 
"handle another way" are included within the category that handles complaints within the district court. 
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3 . Referring Attorney Misconduct Complaints to Committees or Panels 
Within the District 

We asked respondents from districts that typically refer the majority of attorney disciplinary 
matters to committees or panels created within their district to answer several questions about their 
practices. We asked the 17 districts28 that responded to discuss the advantages and disadvantages 
of addressing complaints of ethics violations within the district court instead of referring the 
matters to state disciplinary bodies or other external bodies. Ten districts felt that an advantages of 
having established internal bodies included the ability to address a violation occurring in the district 
court by the body most familiar with the issues and where relatively few complaints arise, instead 
· of by state disciplinary bodies that are considered by some districts to be overworked and much too 
slow. Two districts feel that having control over the disciplinary process would more clearly and 
closely reflect the views and priorities of the district, rather than risk relinquishing the matter to a 
state agency that may have its own agenda. One district believes that handling disciplinary matters 
within the district court conveys to attorneys practicing in the district interest in their professional 
compartment and has a strong effect on the tone of practice in a district. 

Disadvantages reported included the necessary time that must be allocated for disciplinary 
matters which results in an increased workload for federal judges and practitioners (four districts); 
lack of funds to support disciplinary committees (two districts); possibility of presenting conflict of 
interest issues (one district); and lack of public notification regarding federal committee's decision 
(one district). In addition, one district reported feeling that having a separate investigative body and 
staff would not be cost effective given the relatively few situations that present themselves for 
processing in the federal districts. Another respondent pointed out that since most lawyers who 
breach state standards also breach federal court standards simultaneously, reciprocal discipline is 
reasonable, fair and effective. 

4. Districts Without a Local Rule Prescribing Procedures for 
Addressing Attorney Misconduct Complaints 

As mentioned previously in section III, A.I, at present six districts do not have a local rule 
establishing procedures for addressing allegations of attorney misconduct. However, several of the 
districts reported regularly using informal procedures to address disciplinary matters. For example, 
in the District of Arizona the presiding judge in each division handles routine disciplinary matters, 
and in unusual or more serious cases, the court refers the matter to its ''Lawyers Discipline 
Committee" consisting of two district judges and one bankruptcy judge. The Western District of 
Wisconsin feels that routine attorney misconduct matters are adequately addressed by individual 
dealings between trial judges and attorneys in the case before them. In more complex or serious 
cases, the chief judge may refer the matter to the state bar. 

· We asked these districts what problems (if any) they had or were experiencing due to their 
lack of local rules establishing formal disciplinary procedures. All five responding districts 
reported experiencing no problems. Moreover, only one district, the Western District of Louisiaria:; 
reported that it was considering adopting rules of disciplinary procedure in the future; the other five 
responding districts had no plans to do so. 

28 D. Mass., D. P.R., D. R.I., E.D. N.Y., S.D. N.Y., E.D. Pa., D. Md., E.D. Va., W.D. Tex., N.D. Ohio, W.D. 
Ark., E.D. Wash., D. N.M.I., D. Colo., D. N.M., E.D. Okla., and N.D. Okla. 
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C. Frequency of Attorney Misconduct Complaints in the Federal 
District Courts 

We conclude attempting to put a perspective on the scope of attorney misconduct problems 
in the federal districts. We asked the districts to provide the approximate number of complaints 
( either formal or otherwise) alleging attorney misconduct received or initiated sua sponte in 
calendar year 1996, and the number of these dropped or dismissed before any formal procedures 
were begun. The responses show that allegations of misconduct that occurred within the districts 
are very small in number. The table below shows the median and range for complaints received in 
1996 and complaints on which formal action was taken in 1996. Most of the districts reported that 
notices from state disciplinary authorities of disciplinary action already taken and sent to the federal 
district court for imposition of reciprocal discipline comprise the overwhelming majority of their 
disciplinary matters. 

Table 8 
Frequency of Attorney Misconduct Complaints in the Federal Districts for Calendar 1996 

Median Ran~e 

Number of Complaints 7.5 0 - 32 
Received in 1996: 
Number of Complaints 7 0 - 32 
Formal Action was Taken 
on in 1996: 

Table A-18 in the Appendix shows the frequency of complaints for calendar year 1996 in 
each of the federal districts responding to the inquiry. 
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Circuit District 

01 D.Me. 
01 D. Mass. 
01 D.N.H. 

01 D. R.l. 
01 D.P.R. 

02 D.Conn. 
02 N.D.N.Y. 
02 E.D.N.Y. 
02 S.D.N.Y. 
02 W.D.N.Y. 
02 D. Vt. 
03 D. Del. 
03 D.N.J. 
03 E.D.Pa. 
03 M.D.Pa. 

03 W.D. Pa. 
03 D. V.l. 
04 D.Md. 
04 E.D.N.C. 

. 04 M.D.N.C. 
04 W.D.N.C. 

04 D.S.C. 
04 E.D. Va. 

04 W.D. Va. 

04 N.D. W.Va. 
04 S.D. W.Va. 
05 E.D.La. 
05 M.D.La. 
05 W.D. La. 
05 N.D. Miss. 
05 S.D.Miss. 
05 E.D. Tex. 
05 N.D. Tex. 

05 S.D. Tex. 
05 W.D. Tex. 

= E.D.Ky. 

06 W.D.Ky. 

06 E.D. Mich. 

06 W.D. Mich. 
06 N.D. Ohio 

06 S.D.Ohio 

Table A-1 

Rules Governing Attorney Conduct 
in the Federal District Courts 
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Local Rule Approach Adopted by Local Rule 
Regulating Attorney Conduct1 

State-based Model Rule-based Combinalioo 
State and 
Model Rule-based 

Local Rule 83.3 X 
Local Rule 83.6(4) X 
Loca.i Rule 83.5 X 
(DR-1 and DR-5) 
Local Rule 4(d) X 
Local Rule 21 l.4(b) X 
(renumbered as Rule 83.5 but effective 
date unknown at oresent) 
Local Civil Rule 3(a) X 
Local Rule 83.4(1} X 
1 .nc-.:i1 Civtl Rule l.5(b)(5) X 
Locru Civil Rule l.5(b)(5) X 
Local Civil Rule 83.3( c) X 
Local Civil Rule 83.2(d)(4) X 
Local Rule 83.6(d) X 
Local Civil Rules 103.l(a) & 104.l(d) X 
Local Civil Rule 83.6, Rule IV X 
Local Rule 83.23 & Appendix D: Code X 
of Professional conduct 
Local Civil Rule 83.t>. t X 
Local Civil Rules 83.2(a)(l) & (bX4) X 
Local Rule 704 X 
Local Rule 2.10 X 
Local Rule 505 X 
General LOCaI Rule 1 & Guidelines for X 
Resolvin~ SchedulinJ? Conflicts Order 
1 .nr.::11 Rule ~3.1.09 X 
Local Rwe 83. l & Appenau B: F~eldl 
Rules. of Disciplinary Enforcement. Rule 

X 

lV 
Local Rules for W.D. Va., Federal X 
Rules of Disciplinary Enforcement,. 
Disciplinarv Rule 4 
Local Rule of General Practice 3.01 X 
Local Rule of General Practice 3.0 I X 
Local Rule 83.2.4E X 
Local Rule 20.04M X 
Local Rule 20.04W X 
Local Rule 21 X 
Local Rule 21 X 
Local Rule AT-2(a) X 
Local Rule 83.8(e), Local Criminal Rule X 
57.8(e). 
Local Rule l(L) & A ndi.x A, Rule l X 
Local Rule AT-4 & Appendix M: Texas 
Lawver Creed 

X 

LOCaJ. Rme 83.3( c ) & Local t.:runinal X 
Rule 57.3( c) 
Local Rule 83.3( c) & Local Criminal X 
Rule 57.3( c) 
Local Rule 83.22(d) & Civility Plan X 
(includes Civility Principles based on the 
7"' Circuit model) 
Local Rules 17 & 2l(a) X 
Local Civu Rule 83.5(b) & Local X 
Criminal Rule 57.S(b) 
Local Rule 83.4(f) referencing 
Appendix of Court Orders, Order 81-1, 

X 

Rule IV 

1 Tbe identification and categorization of each district's local rule is based upon the published local rule in effect on April 28, 1997. 
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Circuit District Local Rule 
Regulating Attorney Condu~t1 

Approach Adopted by Local Rule 

State-based Model Rule-based Combination 
State and 
Model Rule-based 

06 E.D. Tenn. Local Rules 83.6 & 83.7 X 
06 M.D. Tenn. Local Rule l(e)(4) X 
06 W.D. Tenn. Local Rule 83.l{e) & Guidelines for X 

Professional Responsibility and Courtesy 
and Conduct of Memphis Bar 
Association adopted by the W.D. Tenn. 
(on file with clerk) 

07 C.D. Ill. Local Rule 83.6(D) X 
07 N.D. Ill.' Local General Rule 3.52 incorporating 

Rules of Professional Conduct for the 
N.D. Ill., General Order of 10/29/91 
with respect to adoption of the N.D. Ill. 
Rules & Seventh Circuit Standards of 
Professional Conduct 

07 S.D. !ff. Local Rule 29(,f) X 
07 N.D. lod. Local Rule 83.S(f) & Seventh Circmt X 

Standards of Professional Conduct 
07 S.D. lnd. Local Rule 83.S(f}, Rule IV of Rules of X 

Disciplinary Enforcement & Seventh 
Circuit Standards of Professional 
Conduct 

07 E.D.Wis. Local Rule 2.0S(a) X 
07 W.D.Wis. no local rule 
08 E.D. Ark. Local Rules for E. & W.D. Ark., X 

Appendix: Model Federal Rules of 
Disciolin<>rv Enforcement, Rule IV 

08 W.D. Ark. Local Rules for E. & W.D. Ark., X 
Appendix: Model Federal Rules of 
Discinlin"'""" Enforcement, Rule IV 

08 N.D. Iowa no Toe.al rule 
08 S.D. Iowa no loc::il rule 
08 D.Minn. Rule 83.6(d) X 
08 E.D.Mo. Local Rule 12.02 & Rules Of X 

Discinlinn~, Enforcement, Rule IV 
08 W.D.Mo. Local Rule 83.6 X 
08 D. Neb. Local Rule 83.5(d) X 
08 D.N.D. no local rule 
08 D.S.D. no local rule 
09 D. Alaska Local Rule 83.l(h) X 
09 D. Ariz. Local Rule l.6(d) & Standards for X 

Professional Conduct adopted by D. 
Ariz. · 

m c.o.r .. 1. Local civil Rule 2:5 X 
09 E.D.Cal. Loe General Rule l80{e) X 
09 N.D. Loe Civil Rule 11-l(a) X 
09 S.D."'·1. . Loe Rule 83.Si X 
09 D. Haw. •= Rule ll•LJ X 
09 D. Id.;.;o LoCal Rule 83.S(a) X 

09 D. Mont. Local Gene Rule l l0-3(a) X 
09 n. Nev. Loe•' Rule IA 1Q..7(a) X 
09 D. ui. I nr<>1 Civil Rule 110-3 X 
09 E.D.-W3Sh. 1 ncal Rule 8D(a)(2) X 

09 W.D. v.ash. Local Gene Rule 2(e) X 
09 n. r.uam LocJ:1I Gener::il Rule 22.3(b) X 
.09 D. N.M.l. Local Rule 1.5 X 
lO D.Colo. Local Rule 83]1 X 
lO D. Kan. Loc:il Rule 83.h. I X 
lO D.N.M. Local Rule 83.9 X 
lO E.D. 111r1a. Local Rule 83.3K X 
lO N.D. Okla. Local Rule 83.2 X 
lO W.D. Clkla. Loc:il Rule 83.fi(h) X 
lO D.U Local Rule l03-l(h) X 
10 D. Wvo. Local Rule 83.12.7 X 
II M.D. Ala. Local Rule l(a)(4) X 

(renumbered and amended to Local 
Rule 83.l(f) but no effective date 

1 The approach adopted by the N.D. Ill. 's local rule does not fit into any of the three approaches in the table because the N.D. Ill. has adopted 
a standard of conduct unique to their district which does not follow state standards nor any ABA Model. 
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Circuit District Local Rule Apprnach Adopted by Local Rule 
Regulating Attorney Conduct1 

State-based Model Rule-based Combination 
State and 
Model Rule-based 

known at oresent} 
11 N.D. Ala. Local Civil Rule 83.1(0 X 
II S.D.Ala. Local Rule l(A)(4) X 

(renumbered and amended to Local 
Rule 83.5(0; effective 6/1/97) 

II M.D.Fla. Local Rule 2.04{ c ) X 
II N.D.Fla Lol.41 Geneuu Rule 11.l(G)(l) & X 

Addendum: Customacy and Traditional 
Conduct and Decorum in the US District 
Cuurt 

II S.D.Fla. Loew. Generai Rule 11.1( C) & Rules X 
Governing Attorney Discipline, Rule IV 

II M.D.Ga. Local Rule 13. l X 
II N.D.Ga. Local Rule 83.lC X 
II S.D.Ga. Local Rule 83.S(a) X 
DC D.D.C. Local Rule 706 X 
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Circuit District 

01 D.Me. 
01 D. Mass. 
01 D.N.H. 
01 D. R.l. 
02 D.Conn. · 

02 E.D. 
N.Y. 

02 S.D. 
N.Y. 

02 W.D. 
N.Y. 

02 D. Vt. 
03 D.N.J. 

03 E.D. Pa. 

03 M.D.Pa. 
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Table A-2 

Components of Model Rule 4(B) 
in State-Based Local Rules Governing Attorney Conduct 

in Federal District Courts 

Components or Model Rule 4(B) Exceptions to Adopted Other Important Provisions 
Rules 

Subject Misconduct Amendments Exceptions 
to Warranting to lo 

Standards Disdoline Standards Standards 
ves ves ves no 
ves ves ves yes 
ves ves yes no 
yes no no no 
yes no no yes D. Conn. adopted Rules of D. Conn. adopted Rules of 

Professional Conduct of Professional Conduct of 
Conn. Superior Court as in Conn. Superior Court as in 
effect on I 0/1/86 except effect on 10/1/86 and only 
for Rules 3.6 (ethical those subsequent changes 
standards governing expressly adopted by order 
public statements by of the District's judges. The 
counsel in a criminal interpretation of Rules of 
case) & 3.7(b) (ethical Professional Conduct of 
standards governing Conn. Superior Court by any 
participation as counsel in authority other than the U.S. 
a case where either the Supreme Court., the Second 
attorney or another Circuit Court of Appeals and 
attorney in h.is or her finn the D. Conn. shall not be 
may be a witness for both binding on disciplinary 
civil and criminal cases). proceedings initiated in the 

D.Conn. 
yes yes yes no E.D. N.Y. adopted N.Y. State 

Lawyer's Code of 
Professional Responsibility as 
interpreted and applied by 
the U.S. Supreme Court, the 
Second Circuit Court of 
A ...... eals, and the E.D. N.Y. 

yes yes yes no S.D. N.Y. adopted N.Y. State 
Lawyer's Code of 
Professional Responsibility as 
interpreted and applied by 
the U.S. Supreme Court, the 
Second Circuit Court of 
A;..neals, and the S.D. N. Y. 

no no no no 

yes ves ves yes 
yes yes yes no D.N.J. adopted ABA 

Rules of Professional 
Conduct as revised by N.J. 
Supreme Court, subject to 
such modifications as may 
be required or permitted 
by federal statute, 
regulation, court rule or 
decision of law. 

yes yes yes yes E.D. Pa. adopted Rules of 
Professional Conduct 
adopted by Pa. Supreme 
Court, except that prior 
court approval as. a 
condition to issuance of a 
subpoena addressed to an 
attorney in any criminal 
proceeding, including a 
grand jury, shall not be 
reauired. 

yes yes yes yes M.D. Pa. adopted Rules of 
Professional Conduct 
adopted by Pa. Supreme 
Court, except Rule 3.10 
{prior court approval as a 
condition to issuance of a 
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Circuit District Components of Model Rule 4{B) Exceptions to Adopted Other Important Provisions · 
Rules 

Subject Misconduct Amendments Exceptions 
to Warranting to to 

Standards Discipline Standards Standards 

subpoena addressed to an 
attorney in any criminal 
proceeding, including a 
grand jury, shall not be 
required.) 

03 WD.Pa. yes yes yes yes W.D. Pa. adopted Rules of 
Professional Conduct 
adopted by Pa Supreme 
Court. except Rule 3.10 
(prior court approval as a 
condition to issuance of a 
subpoena addressed to an 
attorney in any criminal 
proceeding, including a 
grand jury, shall not be 
required). 

04 D.Md. no no no no 
04 E.D. no no yes yes 

N.C. 
04 M.D. yes yes yes yes 

N.C. 
04 D.S.C. no no ves ves 
04 E.D. Va yes yes yes yes E.D. Va. adopted Va. 

Code of Profossional 
Responsibility, except. 
contrary to Va practice, 
prior court approval as 
condition to issuance of 
subpoena addressed to an 
attorney in any criminal 
proceeding, including ·a 
grand jury, shall not be 
reouired. 

04 W.D. yes yes yes yes 
Va. 

05 E.D.La. no no ves ves 
05 M.D. La. no no no yes M.D. La. adopted Rules of 

Professional Conduct of La. 
State Bar Association in 
effect on 5/15/89; general 
court order is required for 
adoption of subsequently 
promulgated, or other rules 
of orofessional conduct. 

05 W.D. no 
La. 

no yes yes 

05 N.D. yes yes no no 
Miss. 

05 S.D. yes yes no no 
Miss. 

05 ·E.D. yes yes 
Tex. 

no yes E.D. Tex. adopted standards 
of professional conduct of 
State Bar of Tex. as well as 
requires familiarization with 
Tex. Disciplinary Rules of 
Professional Condo.ct. c.Qlu::t 
decisions, statutes; and 
usages, customs, and 
practices of Bar ofE.D. Tex. 

05 N.D. no yes no no 
Tex. 

05 S.D. yes yes no yes 
. Tex. 

06 E.D.Kv. ves ves no no 
06 W.D. yes yes no no 

Kv. 
06 E.D. yes yes yes no 

Mich. 
U<> W.D. yes yes no yes 

Mich. 
06 N.D. ves no no ves N.D. Ohio adooted ethical 
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Circuit District Components of Model Rule 4(8) Exceptions to Adopted Other Important Provisions 
Rules 

Subject Misconduct Amendments ·Exceptions 
lo Warranting lo lo 

Standards Disdo1ine Standards Standards 

(l) Rule 1.6 of Haw. 
Rules of Professional 
Conduct. In lieu thereof, 
ABA Model Rule 1.6 
Confidentiality of 
Information shall apply; 
(2) Rule 8.4 of Haw. 
Rules of Professional 
Conduct In lieu thereof, 
ABA Model Rule 8.4 
Misconduct shall an11lv. 

09 D. ldaho yes yes no no D. Idaho. adopted standards 
of professional conduct 
required of members of 
Idaho State Bar and decisions 
of any court applicable 
thereto. 

09 D.Nev. ves ves ves ves 
09 D.Or. •es ves no no 
09 E.D. yes 

Wash. 
no yes no 

09 W.D. yes 
Wash. 

no yes yes 

IO D.Colo. no .no no no 
IO D. Kan. no no ves ves 
IO D.N.M. no no no ves 

. IO E.D . yes no yes no 
Okla. 

IO N.D. yes yes no no N.D. Okla. adopted Okla. 
Okla. Rules of Professional 

Conduct, any interpretive 
decisions, applicable statutes; 
and the usages, customs, and 
oractices of the Bar of Okla. 

IO W.D. no no yes no 
Okla. 

IO D.Utah yes no yes yes D. Utah adopted the Utah 
Rules of Professional 
Conduct. as revised and 
amended and interpreted by 
the D. Utah. 

IO D.Wvo. ves ves ves ves 
ll M.D. yes no no no 

Aa_ 
I! N.D. Fla. yes no no yes N.D. Aa adopted Rules of 

Professional Conduct 
regulating Fla. Bar. except 
where an act of Congress. 
federal rule of procedure. 
Judicial Conference 
Resolution or rule of court 
nrovides otherwise. 

ll N.D. Ga. yes no no yes N.D. Ga. Adopted rules and 
regulations of State Bar of 
Ga and decisions of N.D. Ga. 
interpreting those rules ~4 
standards. -

DC DD.C. ves ves no ves 
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Circuit District 

01 D.P.R. 
02 N.D. 

N.Y. 
03 D.Del. 

03 D. V.l. 

06 M.D. 
Tenn. 

09 D.Mont. 
09 D. 

N.M.l. 
II S.D.Ga. 
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Table A-3 

Components of Model Rule 4(B) 
in Model Rule-Based Local Rules Governing Attorney Conduct 

in Federal District Courts, 

Components of Model Rule 4(B) Exceptions to Adopted Other lmportap.t 
Rules Provisions 

Subject Misconduct Amendments Exceptions 
to Warranting to to 

Standards Discipline Standards Standards 

ves ves no no 
no no no no 

yes yes no yes D. Del. adopted the ABA 
Rules of Professional 
Conduct, subject to such 
modifications as may be 
required or pennitted by 
Federal statute, court rule or 
decision of law. 

yes yes no yes D. V .I. Adopted the ABA 
Rules of Professional 
Conduct, subject to such 
modifications as may be 
required or permitted by 
Federal statute, court rule or 
decision of law. 

yes yes no no 

ves ves no no 
yes no yes no 

ves ves no no 
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Circuit Di.strict 

04 W.D.N.C. 
04 N.D. W. 

Va 
04 S.D. W.Va. 
05 W.D. Tex. 

09 E.D. Cal. 

09 S.D. Cal. 

09 D.Guam 

1l M.D.Ala. 
1l N.D. Ala. 

1l S.D. Aia. 
1l S.D. fla. 
1l M.D.Ga. 
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Table A-4 

Components of Model Rule 4(B) 
in Combination Model Rule and State-Based Local Rules 

Governing Attorney Conduct 
in Federal District Courts 

Components of Model Rule 4(8) Exceptions to Adopted Other Important 
Rules Provisions 

Subject Misconduct Amendments Exceptions 
lo Warranting to lo 

Standards Discipline Standards Standards 

ves no no no 
yes yes no no 

ves ves no no 
yes yes no no W .D. Tex. adopted ABA 

Code of Professional 
Responsibility and standards 
o f professional conduct 
required by Tex. State Bar 
contained in Tex. 
Disciplinary Rules of 
Professional Conduct and 
the decisions of any court 
annlicable thereto. 

yes yes no no E.D. Cal. adopted ABA 
Model Code of Professional 
Responsibility and State Bar 
of Cal. Rules of Professional 
Conduct, and decisions of 
any court applicable 
thereto. 

yes yes no no S.D. Cal. adopted ABA 
Model Code of Professional 
Responsibility and standards 
of professional conduct 
required of State Bar of 
Cal., and decisions of any 
court a~~ticable thereto. 

yes yes yes no D. Guam adopted standards 
of professional conduct 
,:equired by members of the 
state bar of Guam and ABA 
Model Rules as adopted on 
8/11169, and as hereinafter 
amended or judicially 
construed. 

ves ves no no 
yes yes no yes N.D. Ala. Adopted Ala. 

Rules of Professional 
Conduct, and to extent not 
inconsistent, ABA Model 
Rules, except Rule 3.8(f) 
(prosecutor's duty not to 
subpoena attorney in a 
criminal proceeding to 
present evidence about past 
or oresent client.) 

ves no no no 
yes ves ves ves 
yes yes yes yes 

37 

. 





Circuit District 

01 D.Me. 

02 E.&S.D. 
N.Y. 

03 D. Del. 
04 M.D.N.C. 

04 N.D. W. Va. 

OS M.D.La. 
OS N.D. Tex. 

'"' E.D. Ky. 
06 E.D. Mich. 

06 W.D. Tenn. 

07 N.D.111. 

07 C.D.111. 

08 D.N.D. 
09 E.D.Cal. 

IO D. Kan. 
IO E.D. OkJa. 

IO D.Ulah 

Table A-5 

Reported Changes in Source of 
Attorney Conduct Standards Adopted 

in the Federal District Courts 

Reported Change in Standards: 
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From ABA Code of Pcofessional Responsibility (10/tn7) to Code of Professional Responsibility adopted by the 
Supreme Judicial Court of Maine (6/1/81). 
From ABA Code of Professional Responsibility and the N.Y. Bar Associat.J.on Coae of Professional 
Resnonsibilitv to N.Y. State La"'"er's Code of Professional Responsibility (4/15/97). 
From Rules of Professional Conduct of Del. (1987) to ABA Model Rules. 
Fro_m ABA Canons of Professional Ethics and Canons of Ethics of the N.C. State Bar (1972) to Code of 
Professional Resnonsibilitv of the N.C. Sunreme Court (1985). 
From code as promulgated by W. Va. Supreme Court to ABA Rules of Professional Conduct, Model Federal 
Rules of Disciplinary Enforcement as adopted by the N.D. W. Va .• and the rules of professional conduct as 
adooted bv the W. Va. Sunreme Court of A---als (3/1/96). 
From current ABA Canons of Professtonal Ethics to the Rules of the La. State Bar Association (1989). 
From standards of highest court m which district sits (l2fl8) to no provision regarding applicable ethical 
standards (1987) to standards of professional conduct of attorneys authorized to practice law in the state of 
Tex. (1993). 
From no clearly adopted standard of conduct to Code or Conduct established by Kv. Suoreme Court. 

- From ABA Model Rules of Professional Responsibility ( 1981) to Rules ot Professional Conduct adopted by the 
Mich. Suoreme Court. 
From ABA Code of Professional Responsibility to standards promulgated by the Tenn. Supreme Court and 
Memohis Bar Association (1/1/94). 
From ABA Model Code of Professional Responsibility to Rules of Professional Conduct for the Northern 
District of Illinois (10n9/9 l ). 
From Code of Professional Responsibility as adopted by the lllino1s Supreme Court (1980-1987) to no standards 
governing attorney conduct (1987-1989) to Rules of Professional Responsibility of Illinois Supreme Court 
(1989). 
From N.D. Rules of Professional Conduct to no soecific standards 2ovemin2 attomev conduct. 
From Rules of Professional Conduct of State Bar of Cal. to Rules of Professional Conduct of State Bar of Cal. 
and the ABA Model Code of Professional Resnonsibility in absence of a Cal. standard. 
From no soecific standards (1985) lO Code adooted by Kan. Supreme Court (10/1/95). 
From ABA Code of Professional Conduct to Code of Professional Conduct of the Okla. Bar Association 
(10/1/96). 
From Utah. Code of Professional Responsibility and Code of Professional Responsibility approved by the 
Judicial Conference of the U.S. (1980) to Utah. Rules of Professional Conduct and ABA Model Rules (1990) to 
Utah Rules of Professional Conduct (1991). 
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Circuit District 

02 E.D.N.Y. • 
04 E.D.N.C. . 
05 M.D. La. • 
05 S.D. Tex. . 
06 E.D. • 

Mich. • 
• 

06 N.D. Ohio • 
• 
. 

08 E.D. Ark. • 
08 E.D.Mo. . . 
08 W.D.Mo. • 

• 
. 

09 D. Mont. • 
10 D.Colo. • 

• 
10 D.N.M. • . 

. 
10 D. Utah • 

. 

Table A-6 

Federal District Courts Reporting Problems 
Caused by Ambiguous Language 
in their Attorney Conduct Rules 

Problems Reported as Resulting In 
ConOicts Between , or Confusion Over, 

Applicable Standards of Conduct 
for Attorneys Practicing Within the District: 

The rule prescribes multiple standards of conduct without. indicating which controls. 

Other: Pre-April 4, 1997 rules had an outdated reference to state bar ethical standards. 
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Other. M.D. La refuses to adopt state rule on grand jury subpoenas tci lawyers (although this exception is not 
made explicit is the local rule). 
Other: S.D. Tex. is uncertain how to handle attorneys suspended or disbarred by the state, but have appeals 
nending concerning their discipline. 
The rule adopts the standards of the highest state court but does not specify what those standards are. 
The rule adopts the standards of the highest state court but does not indicate the force of state interpretations 
before and after the date of the local rule. 
The rule adopts the standards of the highest state court but does not specify whether those standards include 
amendments to the rules adooted bv the state court after the date of the local rule. 
The rule adopts the standards of the highest state court but does not spec1ty what those standards are. 
The rule adopts the standards of the highest state court but does not indicate the force of state interpretations 

before and after the date of the local rule. 
The rule adopts the standards of the highest state court but does not specify whether those standards include 
amendments to the rules adooted bv the state court after the date of the local rule. 
Other: "Shall rerer" in our local rule sounds mandatory when it clearly should be discretionarv. 
The rule adopts the standards of the highest state court but does not specify what those standards are 
Other. Attorneys not admitted in Mo .• but admitted in E.D. Mo., are subject to Mo. Standards of conduct, even 
for conduct occurring outside the district. 
The rule adopts the standards of the highest state court but does not specuy what those standards are. 
The rule adopts the standards of the highest state court but does not indicate the force of state interpretations 

before and·after the date of the local rule. 
Other. Ambiguities exist in the lan1Tnage that sets forth the district's disciplinarv procedures . 
Other: Our rule adopts ABA Model Rules ot Professional Conduct, but references the ABA Canons of 
Professional Ethics. 
The rule adopts the standards of the highest state court but does not specify what those standards are. 
The rule adopts the standards of the highest state court but does not indicate the force of state interpretations 
before and after the date of the local rule. 
The rule adopts the standards ot the highest state court but does not specify what those standards are. 
The rule adopts the standards of the highest state court but does not indicate the force of state interpretations 
before and after the date of the local rule. 
The rule adopts the standards of the highest state court but does not specify whether those standards include 

amendments to the rules adooted bv the state court after the date of the local rule. 
The local rule clearly adopts the Model Rules of Professional Conduct as the court's standard of conduct, but 
the local rule does not specify whether the standard adopts the exact ABA version of the Model Rules, or the 
amended version of the state in which the court sits. 
The rule prescribes multiple standards of conduct without indicating which controls . 
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Table A-7 

Federal District Courts Reporting 
Problems Resulting From Use of External Standards 

Not Explicit in the Districts' Attorney Conduct Rules 

I 
l 

Circuit District Situations and Problems Repor1ed as Resulting from 
Use of Standanls Not Explicit 

in the District's Attorney Conduct Rules 

02 E.D.N.Y. . Other: In the past, federal cases have referred to a federal interest in interpretmg the applicable rules of 
conduct which may result in interpretations and application .different from that of the courts or NY state. Titls 
has now been made explicit in the E.D. N.Y.'s newly amended rule which makes interpretation by federal 
courts exnlicit. 

04 E.D.N.C. • The local rule does not mention an ABA model, but your district looks to ABA models to "interpret" local rules 
and resolve ambiguities, even though your district has not expressly "incorporated" ABA models into its local 
rules. 

04 D.S.C. • The local rule does not mention an ABA model, but your district looks to ABA models to "interpret" local rules 
and resolve ambiguities. even though your district has not expressly .. incorporated" ABA models into its local 
rules. 

05 N.D. Tex. • Other. N.D. Tex.'s local rules define "ethical behavior" as conduct "that violates any code, rule, or standard 
of professional conduct or responsibility governing the conduct of attorneys authorized to practice Jaw in the 
state of Tex." These codes, rules, or standards are external standards that a.re not explicitly set out in the rules 
themselves. In addition. standards adopted in Dondi Properties Corp. v. Commerce Savs. & Loan Ass'n, 121 
F.R.D. 284 (N.D. Tex. 1988)(en bane) govern conduct of attorneys in ND. Tex. in civil cases 

06 W.D.Ky. . Other: W.D. Ky .. refers to Ky Supreme Court Rules governing Ky. lawvers. 
10 D.Colo. • Other: D. Colo. felt that an example of utilization of external standards not explicit m their local rule was the 

presumption that disciplinary action of Colo. Supreme Court is appropriate with imposition of identical sanction 
. in D. Colo. as result . 
10 D. Utah . Other. D.· Utah lists as example the fact that their local rule does not mention circuit case decisions. 





r 
I 
I 

' 
Circuit District 

04 D.S.C. • 

05 S.D. Tx . 
06 W.D. Mich. • 

08 W.D.Mo. . 
IO D.Colo. . 
IO D.N.M.· . 

Table A-8 

Federal District Courts Reporting Complaints of 
Lack of Due Process and Vagueness 

Resulting From Their Attorney Conduct Rules 

Brier description of nature and extent of 
due process and vagueness complaints reported by the district. 
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There is no provision for an attorney to receive and respond to the report and recommendation of a hearing 
iudl!e. 
There is no consensus on whether to allow an attorney whose state suspension is on appeal to continue to 
oractice in federal court. 
W.D. Mich. has received some complaints concerning lack of express process·in rules regarding attorney 
discipline and reinstatement after discipline. 
Confusion exists over when, 1f at all, an attorney is entitled to a heanng on misconduct allegations or a 
hearinv for reinstatement. 
Questions surround our practice of imposing simultaneous and identical sanction as those imposed by Colo. 
Supreme Court. 
D. N.M. feels that although its local rule is flexible, it is overly broad and vague and allows court to do 
whatever ic feels is appropriate. 





r 
I 

I 
Circuit District 

04 D.S.C. 

05 S.D. Tex. 
06 W.D. Mich. 

08 E.D.Mo. 

08 W.D.Mo. 

10 D.Colo. 
10 D. Utah 

Table A-9 

Federal District Courts Reporting Multiforum Problems 
Resulting From Their Attorney Conduct Rules 

Brief Description of Nature and Extent of 
Reported Attorney Conduct Problems Involving Multiple Venues 
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• Although D. S.C. has generally deferred to the stale disciplinary process, mcons1slenc1es in the result in that 
venue has resulted in the district conducting its own disciplinarv proceedinl?s in several matters. 
•Many of the Judges in the S.D. Tex. consider some state disciplinary action to be too harsh. 
•Although it has not arisen ma concrete manner m the W.D. Mich., the US Attorney has questioned whether . 
stale ethical rules 2ovemim:,: orosecutors can be aoolied to him and his assistants. 
•E.D. Mo. has experienced conflict between state and federal standards regarding the effect of •·any felony" . 
conviction as grounds for disbarment. 
•Some conflict has arisen because the state court's application of standards 1s different than application that 
the W.D. Mo. would make for the same conduct. 
•There have been cases in which the D. Colo. disagreed with the sanction 1mnosed by the state coun. 
•Differences between tedera1 and state standards have caused some oroblems. 
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Table A-10 

Federal District Courts Reporting Problems 
With Federal Agencies Promulgating Their Own Attorney Conduct Rules 

Circuit District Brief description of the nature and extent 
of the reported problem. 

01 D.N.H. •Although DOJ has claimed that its attorneys are not subject to the local disciplinary rules, the D. N.H. has 
informed the DOJ that its attorneys are subject to the rules of lhe D. N.H. 

02 E.D.N.Y. •The DOJ has taken a position with regard to the abihty of prosecutors to speak to represented persons that is 
in conflict with local state court intemretations of the NY State Code. 

04 D.S.C. • DOJ policies on contact with represented persons have been in conflict with the SC Rules of Professional 
Conduct which are incoroorated into local rules of D. S.C. 

06 E.D. Ky. •E.D. Ky. experienced a problem with ethical jurisdiction over out of state attorneys thus the district is revi~iril( 
our rule to require pro hac vice attorneys to submit themselves to jurisdiction of E.D. Ky. However. we-ate 
uncertain over whether this will help alleviate nroblems with DOJ auomevs. 

07 N.D.111. •DOJ does not view its attorneys to be bound bv N.D. Ill. Rule 4.2 which corresllonds to ABA Model Rule 4.2. 
08 W.D.·Mo. • Potential problems with DOJ standards on contact with represented persons has been discussed, although no 

actual cases have arisen. 
10 N.D. Okla. •DOJ has objected to Okla. rules regarding the subpoena of a lawyer to present evidence about a client and 

regarding presentation of adverse facts in ex parte proceedings, and has recommended that N.D. Okla. except 
these rules from the adootion of the OK. Rules of Professional Conduct. 

10 D. Utah •We have exoerienced problems with the SEC and the Patent and Trademark Office. 





Circuit District 

01 D.P.R. 

02 E.D.N.Y. 

02 S.D.N.Y. 

03. D.NJ. 

03 D. V.l. 

04 D.S.C. 

06 E.D.Ky. 

06 W.D. Mich. 

06 S.D. Ohio 

07 N.D. 111. 

Table A-11 

Problems Experienced by the Federal Districts 
Due to Specific Ethical Standards 

Indicate Manner in Which Each Category of Ethics Standards 
Created a Problem in at Least One Specific Instance 
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and Frequency with which These Problems Were Experienced Within the Past 2 Years: 

Communication with Candor Towards the Conflict of 
Confidentialitv Renresented Parties Lawvers as Witnesses Tribunal Interest 

•not speaking to •not speaking to • not speaking to •not speaking to •not speaking to 
alleged unethical alleged unethical alleged unethical alleged unethical alleged uuethical 
conduct conduct conduct conduct conduct 
•being unclear •being unclear • being unclear •being unclear •being unclear 
•(ona) •(once) •(once) •(once) •(2 to 5 times) 

•being inconsistent 
with other standards 
of conduct 
•( once) 
•being too broad 
•(no problems 
within nast 2 vears) 
•Other: There are 
conflicting 
decisions about 
propriety of one 
party conducting ex 
parte interviews 
with former 
employees of an 
adverse party. 
•(5 to JO times) 

•being unclear 
•(frequency not 
nrovided) 

• being inconsistent 
with other standards 
of conduct 
•(frequency not 
vrovided) · 

•Other: Out of state 
DOI Attorneys not 
subject to Ky. Bar 
ethics jurisdiction. 
•(no problems within 
past 2 vears) 

•Other: Although 
1 . conflict between 

state and DOI 
interpretations of 
rule regarding 
federal prosecutors 
speaking to 
witnesses 
considered 
"represented 
parties" has arisen, 
W.D. Mich. hasn't 
had to deal with the 
issue formally 
either by 
rulemaking or in a 
particular case. 
o(once) 
onot speaking to 
alleged unethical 
conduct 
o(once) 
•being inconsistent 
with other standards 
of conduct 
•(no problems 
within nasr 2 'tlears) 
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Circuit District Indicate Manner in Which Each Catego(J' of Ethics Standards 
Created a Problem in at Least One Specific Instance 

and Frequency with which These Problems Were Experienced Within the Past 2 Years: 

Communication with Candor Towards the Conflict of 
Confidentialitv Reoresented Parties La..vvers as Witnesses Tribunal Interest 

08 E.D. Ack. •being inconsistent 
with other standards 
of conduct 
•(once) 

08 W.D.Mo. •being unclear •being too narrow 
•being too broad •( once) 
•(once) 

08 D.S.D. •bemg unclear 
•being too narrow 
•(once} 

10 D.Colo. • Not speaking to • Not speaking to • Bemg unclear 
alleged unethical alleged unethical •(frequency 
conduct conduct unknown) 
•Other: Problems •being unclear 
with Assistant US •Other: Inadequate 
Attorneys advising prep~tion and 
arrested suspects expenence. 
about sentencing •(frequency 
guidelines before unknown) 
defense counsel is 
appointed. 
•(frequency 
unknown) 

10 N.D. Okla. •Not speaking to •being inconsistent • bemg inconsistent •being mcons1stent 
alleged unethical with other standards with other standards of with other standards 
conduct of conduct conduct of conduct 
•being unclear •(no problems •(no problems within •(no problems within 
•(no problems within past 2 years) past 2 years) past 2 years) 
within past 2 
vears) 

10 D.Utah •being too broad •bemg too broad • Being too broad •Not speaking to 
•(2 to 5 times) •being inconsistent •(2 to 5 times) alleged unethical 

with other standards conduct 
of conduct •being unclear 
•Other. In conflict •being too broad 
with other court •Other. Conflict 
decisions. with decisions of 
•(10 or more times) . Supreme Court and 

Circuit Courts. 
•(10 or more times) 

II N.D.Ala. • Being too broad 
•Other: Problems as 
to when 
communications 
with 

. 
employees/former 
employees can be 
contacted or 
responded to at 
their initiative. 
•(10 or more times) 
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Circuit 

01 
01 
01 
01 
01 
02 
02 
02 
02 
02 
03 
03 
03 
03 
04 
04 
04 
04 
04 
04 
04 
04 
05 
05 
05 
05 
05 
05 
05 
05 
05 
06 

'"' 06 
06 
06 
06 
06 
06 
06 
07 
07 
07 
07 
07 
07 
08 
08 
08 
08 
08 
08 
08 
08 
08 
09 
09 
09 
09 

Table A-12 

National Uniformity of Standards 
Governing the Professional Conduct of Attorneys 

in the -Federal District Courts 

District YES, in support of national NO, not in support of national 
uniformity. unifonnity. 

D.Me. X 
D. Mass. X 
D.N.H. X 
D.P.R X 
D. R.l. X 
D. Conn. X 
E.D.N.Y. X 
S.D.N.Y. 
W.D.N.Y. X 
D.Vt. X 
D. N.J. X 
E.D. Pa. X 
M.D.Pa. X 
D. V.I. X 
D.Md. X 
E.D.N.C. X 
M.D.N.C. X 
W.D.N.C. X 
D.S.C. X 
E.D. Va. X 
W.D. Va. X 
N.D. W. Va. X 
E.D. La. X 
M.D.La. X 
W.D. La. X 
N.D.Mtss. X 
S.D. Miss. X 
E.D. Tex. X 
N.D. Tex. X 
S.D. Tex. X 
W.D. Tex. X 
E.D. Ky. X 
W.D. Ky. X 
E.D. Mich. X 
W.D. Mich. X 
N.D.Ohio X 
S.D.Ohio X 
E.D. Tenn. X 
M.D. Tenn. X 
W.D. Tenn. X 
C.D.111. X 
N.D.111. X 
S.D. Ill. X 
N.D. Ind. X 
S.D. Ind. X 
E.D. Wis. X 
E.D. Ark. X 
W.D. Ark. X 
N.D. Iowa X 
S.D. Iowa X 
D.Minn. X 
E.D.Mo. X 
W.D.Mo. X 
D. Neb. X 
D.S.D. X 
D. Alaska X 
E.D. Cal. X 
D. Haw. X 
D. Idaho X 
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No Opinion. 

X 

. 
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Circuit District YES, in support or national NO, not in support of national No Opinion. 
uniformity. uniformity. 

09 D. Mont. X 
09 D.Or. X 
09 E.D. Wash. X 
09 W.D. Wash. X 
09 D. N.M.l. X 
10 D.Colo. X 
10 D. Kan. X 
10 D.N.M. X 
10 E.D. Okla. X 
10 N.D. Okla. X 
10 W.D. Okla. X 
10 D. Utah X 
10 D. Wyo. X 
ll M.D.Ala. X 
ll N.D. Ala. X 
ll S.D.Ala. X 
ll M.D.Aa. X 
ll N.D.Aa. X 
ll M.D.Ga. X 
ll S.D.Ga. X 
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Circuit District 

03 D.N.J. 
03 M.D.Pa. 
04 E.D.N.C. 
04 M.D.N.C. 
04 D.S.C. 
04 W.D. Va. 
05 E.D.La. 
05 M.D.La. 
05 W.D. La. 
05 E.D. Tex. 
05 W.D. Tex. 
06 E.D.Kv. 
07 S.D. Ill. 
07 S.D. Ind. 
08 N.D. Iowa 
10 D. Utah 
11 N.D. Fla 

Table A-13 

Selective Uniformity of Standards 
Governing the Professional Conduct of Attorneys 

in the Federal District Courts 
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Indicate whether district is in favor of uniformity for each category of ethical standards: 

confidentiality communication lawyers as witnesses candor towards conflict of interest 
with represented n tribunal 
parties 

X X 
X X X 
X X X X X 
X X X X 
X X X X X 

X 
X X X X X 
X X X X X 
X X X X 

X X X X 
X X X X X 

X 
X X X 
X X X X X 
X X X X 

X X X 
X X X X X 





Circuit Distdct 

01 D.Me. 
01 D. Mass. 
01 D.N.H. 
01 D. R.I. 
01 D.P.R. 

02 D.Conn. 
02 E.D.N.Y. 
02 N.D.N.Y. 
02 S.D.N.Y. 
02 W.D.N.Y. 
02 D. Vt. 
03 D.Del.. 
03 D.NJ. 
03 E.D. Pa. 
03 M.D.Pa. 
03 W.D.Pa. 
03 D. V.1. 
04 D.Md. 
04 E.D.N.C. 

04 M.D.N.C. 
04 W.D.N.C. 
04 D.S.C. 
04 E.D. Va 

04 W.D. Va. 

04 N.D. 
W.Va. 

04 S.D. W.Va. 

05 E.D.La. 
05 M.D.La. 
05 W.D . .La. 
05 N.D.Miss. 
05 S.D. Miss. 
05 E.D. Tex. 
05 N.D. Tex. 
05 S.D. Tex. 

05 W.D. Tex. 
06 E.D. Kv. 
06 W.D.Kv. 
06 E.D. Mich. 
06 W.D. Mich. 
06 N.D. Ohio 
06 S.D. Ohio 

Table A-14 

Attorney Discipline Rules 
in the Federal District Courts 

Local Rule on Attorney Discipline 

Local Rule 83.3 
Local Rule 83.6 
Local Rule 83.5 (DR-6) 
Local Rule 4(e) 
Local Rule 211.5 
(renumbered as Local Rule 83.5; no effective date known at 
present) 
Local Rule 3(b)-(f) 
Local Rule 1.5 
Local Rule 83.4 
Local Rule 1.5 
Local Rule 83.3(a) 
Local Rule 83.2(d) 
Local Rule 83.6 
Local Civil Rule 104.1 
Local Rule 83.6 
Local Rules 83.20 to 83.31 
Local Civil Rule 83.6 
Local Rule 83.2(b) 
Local Rule 705 
Local rule 2.10 (informs that disciplinary procedures are on 
file with clerk and available on request; will be published as 
vart of local rules in 9/97.) 
Local Rules 501-513 
no local rule 
Local Rule 83.1.09 
Local Rule 83.l(L) & Appendix. B: Federal Rules of 
Discinlinary Enforcement 
Local Rules fo{ W.D. Va. Model Rules of D1sc1plinacy 
Enforcement 
no local -lllle 

Local Rule General Practice 3.01 referencing Model 
Federal Rules of Disciplinary Enforcement (available from 
clerk's office) 
Local Rule 83.2.lOE 
Local Rule 20.lOM 
no local rule 
Local Rule 1 ( c ) 
Local Rule l ( c ) 
Local Rule AT-2(d) 
Local Rule 83.8 & Local Criminal Rule 57 .8 
Local Rules for S.D. Tex .• Appendix A. Rules of Discipline, 
Rule5 
Local Rule AT-1(1) 
Local Rule 83.3 & Local Criminal Rule 57.3 
Local Rule 83.3 & Local Criminal Rule 57.3 
Local Rule 83.22(e) 
Local Rule 21 
Local Civil Rule 83.7 & Local Criminal Rule 57.7 
Local Rule 83.4{f) incomoratinv A""""ndix of Court Orders, 
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Group 11 Group21 Group3.1 

X 
X 
X 
X 

X 

X 
X 
X 
X 
X 

X 
X 

X 
X 
X 
X 
X 
X 
X 

X 
X 
X 
X 

X 

X 

X 

X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 
X 
X 

X 

1 Districts V:,jth a local rule permitting ("may refer") or requiring ("shall refer") a judicial officer to refer disciplinary matters {for purposes of 
investigating allegations of misconduct, prosecuting disciplinary proceedings, formulating other appropriate recommendations .lillQill[ 
conducting a hearing at which a decision to impose discipline is made) either to bodies or person(s) outside of the federal district court {su~h as 
the bar of the state wherein the district is located; the disciplinary agency of the highest court of the state whereiq the attorney maintains his or 
her principal office; any disciplinary agency the court deems proper; the United States Attorney for the district) and/or to bodies or persons 
within the federal court (such as member(s) of the bar of the district court; permanent or temporary disciplinary bodies such as "grievance 
committees," "disciplinary committees or panels," "executive committees," etc.). 
1 Districts with a local rule requiring a judicial officer {"sha11 refer") to refer disciplinary matters of a more serious nature {may warrant 
suspension or disbarment) exclusively to bodies or person{s) outside of the federal district court {such as the bar of the state wherein the 
district is located; the disciplinary agency of the highest court of the state wherein the attorney maintains his or her principal office; any 
disciplinary agency the court deems proper; the United States Attorney for the district). 
1 Districts with a local rule permitting ("may") or requiring {"shall'') a judicial officer to handle the disciplinary matter himself or herself or 
refer the matter exclusively to bodies or person{s) within the federal district court (such as member(s) of the bar of the district court; 
permanent or temporary disciplinary bodies such as "grievance committees," "disciplinary committees or panels,'' "executive committees," 
etc.). 
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Circuit District Local Rule on Attorney Discipline Group 11 Group 21 Group 33 

Order 8lwl 
06 E.D. Tenn. Local Rule 83.7 X 
06 M.D. Tenn. Local Rule l(e) X 
06 W.D. Tenn. Local Rule 83.l(e)(l) referencing Order Adopting Rules of 

Disciolin11rv Enforcement (available from clerk's office) 
X 

07 C.D.lll. Local Rule 83.6 X 
07 N.D. Ill. Local Rules 3.50 to 3.79 X 
07 S.D.lll. Local Rule 29(e) X 
07 N.D. lnd. Local Rule 83.6 X 
07 S.D. lnd. Local Rules (or S.D. Ind., Rules of Disciplinary 

Enforcement 
X 

07 E.D. Wis. Local Rule 2.05 X 
07 W.D. Wis. no local rule X 
08 E.D. Ark. Local Rules for E. & W .D. Ark .• Appendix. Model Federal 

Rules of Disciolin:uv Enforcement 
X 

08 W.D. Ark. Local Rules for E. & W .D. Ark .• Appendix:. Model Federal 
Rules of Disciplinnrv Enforcement 

X 

08 N.D. lowa Local Rule 83.2(g) X 
08 S.D. Iowa Local Rule 83.2(2") X 
08 D.Minn. Local Rule 83.6(e) X 
08 E.D.Mo. Local Rule 12.02 referencing Rules of Disciplinary 

Enforcement (available from clerk's office} 
X 

08 W.D.Mo. local Rule 83.6 X 
08 D. Neb. Local Rule 83.5 X 
08 D.N.D. Local Rule 79.l(E) X 
08 D.S.D. Local Rule 83.2(G) X 
09 D. Alaska no local rule X 

Note: Local Rule 83.1(0 contains procedures for reciprocal 
discipline and reinstatement,. but no procedures for 
allegations of attorney misconduct before the district court 

09 D. Ariz. no local rule X 
09 C.D.Cal. Local Civil Rule 2.6 X 
09 E.D. Cal. Local General Rule 184 X 
09 N.D.Cal. Local Civil Rule 11-b X 
09 S.D.Cal. Local Rule 83.5i X 
09 D. Haw. Local Rule 110-4 X 
09 D. Idaho Local Rµle 83.5(b) X 
09 D.Mont. Local General Rules ll0-3 & 110-5 X 
09 D. Nev. Local Rule lA 10-7 X 
09 D.Or. Local Rule 110-6 X 

. 09 E.D. Wash . Local Rule 83.3(a) X 
09 W.D. Local Rule 2(e) X 

Wash. 
09 D.Guam Local General Rule 22.4 X 
09 D. N.M.I. Local Rule 1.5: Auucndix A Disciplinaiv Rules X 
IO D.Colo. Local Rules 83.5 & 83.6 X 
IO D. Kan. Local Rule 83.6 X 
IO D.N.M. Local Rule 83.2(0 & 83.10 X 
IO E.D. Okla. Local Rules 1.3 & 83.3L X 
IO N.D. Okla. _ Local Civil Rule 1.4 X 
IO W.D. Okla. Local Rule 83.6 ( c ) X 
IO D. Utah Local Rule 103-5 X 
IO D. Wyo. Local Rules 83.12.1 to 83.12.15 X 
II M.D.Ala. Local Rule 2 X 

(renumbered and amended to Local Rule 83.1; no effective 
date at present) 

II N.D. Ala. Local Rule 83.1 X 
II S.D. Ala. Local Rule 3 X 

(renumbered and amended to Local Rule 83.6; effective 
date 6/1/97) 

11 M.D.Fla Local Rule 2.04 X 
II N.D. Fla. Local General Rule 11.l(G) X 
11 S.D. Fla. Local Rules for S.D. Fla., Rules Governing Attorney X 

Discioline, Prefatory Statement 
II M.D.Ga. Local Rule l 3 X 
II N.D. Ga. Local Rule 83. lF X 
II S.D.Ga. Lo Rule 83.5 X 
DC D.D.C. Local Rule 707 X 
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Circuit District 

01 D.Me. 

01 D. Mass. 

01 D.N.H. 

01 D. R.l. 

02 D.Conn. 

02 D.Vt. 

03 D.NJ. 

03 E.D. Pa. 

03 M.D.-Pa. 

Table A-15. 

Group 1 Districts': Approaches Reportedly Used 
to Address Complaints of Attorney Misconduct 

in the Federal District Courts 

Indicate Approaches Indicate Approach District 
District Reported Using: Reported Using Most 

Frequently: 

•Appoint agency charged with enforcing state •Appoint agency charged with 
ethical standards to investigate and present enforcing state ethical standards to · 
matter to federal district court. investigate and present matter to 

federal district court. 
•Refer the matter to the group or agency . • Refer the matter to the group or-
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
•Refer to a panel or committee of judges in deems warranted. 
district. •Refer to a panel or committ~ of 

iud""es in district. 
•Refer the matter to the group or:;rency 
charged with enforcing state ethi standards 
for whatever action that agency deems 
warranted. 
• Appoint an attorney to investigate and present 
to federal district court. 
• Refer the matter to the group or agency •Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
•Refer to a single judge in the district. deems warranted. 
•Refer to a panel or committee of judges in •Refer to a panel or committee of 
district · judges in district. 
•Appoint jl1l attorney to investigate and present 
to federal district court. -
•Refer to U.S. Attomev for investigation. 
iAppomt agency charged with eiiforcmg state •Appomt agency charged with . 
ethical standards to investigate and present enforcing state ethical standard~ to 
matter to federal district court. investigate and present matter to 
• Refer to a single iudge in the district federal district court. 
•Refer the matter to the group or agency • Reter the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing .. 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
•Appoint agency charged with enforcing state deems warranted. 
ethical standards to investigate and present •Appoint an attorney to investigate : 
matter to federal district court. and present to federal district 
•Appoint an attorney to investigate and present court. 
to federal district court. 
•Refer the matter to the group or agency • Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
•Refer to a single judge in the district deems warranted. 
•Appoint an attorney to investigate and present 
to federal district court. 
• Refer to a panel or committee of judges in •Refer to a panel or committee of 
district iudges in district. 
• Refer the matter to the group or ~ency •Refer the matter to the group or 
charged with enforcing state ethic standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agencv 
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For Approach Reported 
As Most Frequently 

Utilized, Indicate 
Whether in a Recent 

Case District Reported . 
Dissatisfaction with: 

Outcome Procedure 

X X 

1 Districts with a local rule permitting ("may refer") or requiring ("shall refer'') a judicial officer to refer disciplinary matters (for purposes of 
investigating allegations of misconduct, prosecuting disciplinary proceedings, formulating other appropriate recommendations wlfil 
conducting a hearing at which a decision to impose discipline is made) either to bodies or person(s) outside of the federal district court (such 
as the bar of the state wherein the district is located; the disciplinary agency of the highest court of the state wherein the attorney maintains his 
or her principal office; any disciplinary agency the court deems proper; the United States Attorney for the district) and/or to bodies or persons 
within the federaJ court (such as member(s) of the bar of the district court; pennanent or temporary disciplinary bodies such !'LS ".grievance 
committees," "disciplinary committees or panels," "executive committees," etc.). 
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Ch·cuit District Indicate Approaches Indicate Approach District For Approach Reported 
District Reported Using: Reported Using Most As Most Frequently 

Frequently: Utilized, Indicate 
Whether in a Recent 

Case District Reported 
Dissatisfaction with: 

Outcome Procedure 

•Appoint an attorney to investigate and present deems warranted. 
to federal district court. 

03 W.D.Pa. 
03 D.V.1. •Appoint an attom~y to investigate and present •Appoint an attorney to investigate 

to federal district court. and present to federal district 
court. 

04 D.Md .. •_Refer the matter to the group or agency • Refer to a panel or commtttee ot 
charged with enforcing state ethical standards judges in district. 
for whatever action that agency deems 
warranted. 
• Refer to a single judge in the district 
• Refer to a panel or committee of judges in 
district. 
•Appoint an attorney to investigate and present 
to federal district court. 

04 E.D.N.C. •Appomt agency charged with enforcing state • Refer the matter to the group or 
c~cal standards to -investigate and present agency charged with enforcing 
matter to federal district court. state ethical standards for 
• Refer to a single judge in the district whatever action that agency 
• Refer to a panel or committee of judges in .deems warranted. 
district 
• Appoint an attorney to investigate and present 
to federal district court. 
•Refer to U.S. Attorney for investigation. 

04 M.D.N.C. • Refer the matter to the group or agency 
charged with enforcing state ethical standards 

• Appoint an attorney to investigate 
and present to federal district 

for whatever action that agency deems court. 
warranted. 
•Appoint an attorney to investigate and present 
to federal district court. 

04 D.S.C. • Refer the matter to the group or agency •Refer to U.S. Attorney for X 
charged with en(orcing state ethical standards investigation. 
for whatever action that agency deems 
warranted. 
•Refer to a single judge in the district 
•Refer to a panel or committee of judges in 
district ' 
•Appoint an attorney to investigate and present 
to federal district court. 
•Refer to U.S. Attornev for investh,ation. 

04 E.D.Va. •Handle another way: follow procedures in • Handle another way: follow 
local rule depe~ding on nature of discipline. procedures in local rule depending 

on nature of disciDline. 
04 W.D. Va. • Refer the matter to the group or agency • Handle another way: presiding 

charged with enforcing state ethical standards judge deals with problem. 
for whatever action that agency deems 
warranted. 
• Handle another way: presiding judge deals with 
problem. 

05 E.D. La. • Appomt an attorney to investigate and present 
to federal district court. 

•Handle another way: Referred to 
court en bane; attorney appointed 

•Refer to U.S. Attorney for investigation. to file formal complaint; judge 
•Handle another way; Referred to court en bane makes recommendation to court en 
before any discinline imnnsed. bane. 

05 S.D. Ohio •Appomt an attorney to investigate and present •Appoint an attorney to mvesttgate 
to federal district court. and present to federal district 

court. 
06 E.D. • Refer the matter to the group or agency • Refer the matter to the group or X X 

Tenn. charged with enforcing s~te ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 

deems warranted. 

= M.D. • Refer the matter to the group or agency •Refer the matter to the group or X X 
Tenn. charged with enforcing state ethical standards agency charged with enforcing 

for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
• Refer to a single judge in the district deems warranted. 
• Refer to panel or committee of attorneys in 
district for investigation and presentation to 
federal district court. 
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Circuit District Indicate Approaches Indicate Approach District For Approach Reported · 
District Reported Using: Reported Using Most As Most Frequently 

Frequently: Utilized, Indicate 
Whether in a Recent 

Case District Reported 
Dissatisraction with: 

Outcome Procedure 

06 W.D. • Refer the matter to the group or agency • Refer the matter to the group or X X 
Tenn. charged wilh enforcing state ethical standards agency charged with enforcing 

for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
•Appoint agency charged with enforcing state 
ethical standards to investigate and present 

deems warranted. 

matter to federal district court. 
• RC fer to a single judge in the district 
• Refer to a panel or committee of judges in 
district. 
•Appoint an attorney to investigate and present 
to federal district court: 

07 N.D.111. • Refer the matter to the group or agency. • Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
• Refer to a single judge in the district. 
•Appoint an attorney to investigate and present 
to federal district court. 

deems warranted. 

•Refer to U.S. Attomev for investh1:ation. 
07 C.D.111. •Refer to a panel or committee of judges in • Refer to a panel or committee of 

district. iud!!es in district. 

07 N.D. lnd. •Appoint an attorney to investigate and present 
to federal district court. 

•Appoint an attorney to investigate 
and present to federal district 
court. 

07 S.D. lnd. •Refer the matter to the group or agency • Refer the matter to the group or X X 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
•Appoint agency charged with enforcing state deems warranted. 
ethical standards ·to investigate and present 
matter to federal district court .. 
• Refer to a single judge in the district 
• Refer to U.S. Attorney for investigation. 

07 E.D. Ark. •Appoint agency charged with enforcing state •Appomt agency charged with X 
ethical standards to investigate and present enforcing state ethical standards to 
matter to federal district court. investigate and present matter to 

federal district court. 

08 W.D. • Reter the matter to the group or agency •Handle another way: Handled by 
Ark. charged with enforcing state ethical standards court as whole, through 

for whatever action that agency deems correspondence, conference calls 
warranted. and meetings. 
• Appoint agency charged with enforcing state 
ethical standards to investigate and present 

. 

matter to federal district court. 
• Handle another way: Handled by court as 
whole, through correspondence, conference 
calls and meetings. 

08 D.Minn. • Reter the matter to the group or agency •Reter the matter to the group or X X 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 

.. ·. 

• Refer to a panel or committee of judges in deems warranted. 
district. •Appoint an attorney to investigate 
•Appoint an attorney to investigate and-present and present to federal district 
to federal district court. court. 

08 E.D.Mo. •Refer the matter to the group or agency 
charged with enforcing state ethical standards 
for whatever action that agency deems 
warranted. 
•Appoint agency charged with enforcing state 
ethical standards to investigate and present 
matter to federal district court. 

08 W.D.Mo. •Refer the matter to the group or agency •Appoint an attorney to investigate X X 
charged with enforcing state ethical standards and present to federal district 
for whatever action that agency deems court. 
warranted. 
• Refer to a single judge in the district 
• Refer to a panel or committee of judges in 
district. 
•Annnint an attornev to investie:ate and oresent 
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Ch·cuit District Indicate Approaches Indicate Approach District For Approach Reported 
District Reported Using: Reported Using Most As Most Frequently 

Frequently: Utilized, Indicate 
Whether in a Recent 

Case District Reported 
Dissatisfaction with: 

Outcome Procedure 

to federal district court. 
08 D.Neb. •Refer the matter to the group or agency •Handle another way. Suspension 

charged with enforcing state ethical standards is imposed by active Article III 
for whatever action that agency deems judges as result or discipline 
warranted. imposed by Neb. Supreme Court. 
•Refer to a single judge in the district 
• Refer to a panel or committee of judges in 
district 
•Appoint _an attorney to investigate and present 
to federal district court. 

08 D.N.D. • Refer the matter to the group or agency • Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 

deems warranted. 
08 D.S.D. •Refer to U.S. Attorney tor mvestigation. •Refer to U.S. Attorney for 

. investii:rntion . 
08 E.D.Cal. •Handle another way: Handled by judge before • Handle another way: Handled by 

whom matter pending. judge before whom matter giving 
rise to misconduct is ""'ndinl! .. 

09 S.D.Cal. 
09 D. Guam 
09 D.Haw. •Refer the matter to the group or agency • Refer the matter to the group or 

charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
• Refer to panel or committee of attorneys in deems warranted. 
district for investigation and presentation to 
federal district court. 

09 D. Idaho •Refer the matter to the group or agency • Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 

deems warranted. 

09 D.Mont. • Refer the matter to the group or agency •Refer to U.S. Attorney for 
charged with enforcing state ethical standards investigation. 
for whatever action that agency deems 
warranted. 
•Refer to U.S. Attorney for irivestigation. 

IO D.Colo. • Refer to a panel or committee of Judges in •Refer to a panel or committee of 
district. judges in district. 
•Refer to panel or committee of attorneys in • Refer to panel or committee of 
district for investigation and presentation to attorneys in district for 
federal district court. investigation and presentation to 

federal district court. 

IO D. Kan. •Refer the matter to the group or agency • Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
• Refer to a panel or committee of judges in deems warranted. 
district. 
• Refer to panel or committee of attorneys in 
district for investigation and presentation to 
federal district court. 

10 E.D. • Refer the matter to the group or agency • Refer to panel or committee of 
Okla. charged with enforcing state ethical standards attorneys in district for 

for whatever action that agency deems investigation and presentation to 
warranted., federal district court. 
• Refer to a single judge in the district 
• Refer to panel or committee of attorneys in 
district for investigation and presentation to 
federal district court. 

IO N.D. • Refer the matter to the group or agency • Refer to panel or committee of X X 

Okla. charged with enforcing state ethical standards attorneys in district for 
for whatever action that agency deems investigation and presentation to 
warranted. federal district court. 
•Appoint agency charged with enforcing state 
ethical standards to investigate and present 
matter to federal district court. 
• Refer to nan el or committee of attorneys in 
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Circuit District Indicate Approaches Indicate Approach District For Approach Reported 
District Reported Using: Reported Using Most As Most Frequently 

Frequently: Utilized, Indicate 
Whether in a Recent 

Case District Reported 
Dissatisfaction with: 

Outcome Procedure 

district for investigation and presentation to 
federal district court. 

10 W.D. • Appomt agency charged with enforcing state •Appoint agency charged with 
Okla.. ethical standards to investigate and present enforcing state ethical standards to 

matter to federal district court. investigate and present matter to 
- federal district court. 

10 D.Utah • Refer to a panel or committee of judges in • Refer to a panel or committee of X X 
district. iudges in district. 

10 D. nyo. • Refer the matter to the group or agency • Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
• Appoint an attorney to investigate and present 
to federal district court. 

deems warranted. 

II N.D. Ala. • Refer the matter to the group or lency • Refer the matter to the group or 
charged with enforcing state ethic standards agency charged with enforcing 
for_ whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
.• Appoint agency charged with enforcing state deems warranted. 
ethical standards to investigate and present 
matter to federal district court. 
•Refer to a single judge in the district. 
•Refer to a panel or committee of judges in 
district. 
• Refer to panel or committee of attorneys in 
district for investigation and presentation to 
federal district court. 
•Refer to U.S. Attorney for investigation. 

II M.D.Aa. •Appomt agency charg~ with entorcmg state • Refer to panel or comnuttee ot 
ethical standards to investigate and present attorneys in district for 
matter to federal district court. investigation and presentation to 
•Refer to panel o_r committee of attorneys in 
district for investigation and presentation to 
federal district court. 

federal district court. 

II S.D. Fla. 
II M.D. Ga. • Refer the matter to the group or agency • Refer the matter to the group or X X 

charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 

. •Refer to a single judge in the district deems warranted . 
•Appoint an attorney to investigate and present 
to federal district court. 
•Refer to U.S. Attorney for investigation. 

II N.D. Ga. 
DC D.D.C. 
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Circuit District 

05 N.D.Miss. 

05 S.D.Miss. 

06 E.D. Mich. 

Table A-16 

Group 21 Districts: Approaches Reportedly Used 
to Address Complaints of Attorney Misconduct 

in the Federal District Courts 

Indicate Approaches Indicate Approach District 
District Reported Using: Reported Using Most 

Frequently: 

• Refer to a single juage in the district. 
• Refer to a panel or committee of judges in 

•Refer to a single judge in the 
district 

district. 
• Refer the matter to the group or agency •Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 

deems warranted. 
• Refer the matter to the group or agency • Refer the matter to the group or 
charged with enforcing state ethical standards agency charged with enforcing 
for whatever action that agency deems state ethical standards for 
warranted. whatever action that agency 
•Appoint agency charged with enforcing state deems warranted. 
ethical standards to investigate and present 
matter to federal district court. 
•Appoint an attorney to investigate and present 
to federal district court. 
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For Approach 
Reported As Most 

Frequently Utilized, 
Indicate Whether in a 
Recent Case District 

Reported 
Dissatisfaction with: 

Outcome Procedure 

1 Districts with a local rule requiring a judicial officer ("shall refer") to refer disciplinary matters of a more serious nature (may warrant 
suspensi0n or disbarment) exclusively to bodies or person(s) outside of the federal district court (such as the bar of the state wherein the 
district is located; the disciplinary agency of the highest court of the state wherein the attorney maintains his or her principal office; any 
disciplinary agency the court deems proper: the United States Attorney for the district). 
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Circuit District 

. 

01 D.P.R. 

02 E.D .. N.Y. 

02 N.D.N.Y. 
02 S.D.N.Y. 

02 W.D. 
N.Y. 

03 D.Dell. 
05 M.D. La. 

05 E.D. Tex. 

05 N.D. Tex. 

05 W.D. Tex. 

05 S.D. Tex. 

Table A-17 

Group 31 Districts: Approaches Reportedly Used 
to Address Complaints of Attorney Misconduct 

in the Federal District Courts 

Indicate Approaches Indicate Approach District 
Di.strict Reported Using: Reported Using Most 

Frequently: 

• Refer to panel or comnuttee of attorneys in district • Refer to panel or committee 
for investigation and presentation to federal district of attorneys in district for 
court. investigation and presentation 

to federal district court. 
• Refer to panel or committee of Judges within district • Refer to panel or committee 
• Refer to panel or committee of attorneys in district of judges within district. 
for investigation and presentation to 'federal district • Refer to panel or committee 
court. of attorneys in district for 
• Appoint an attorney to investigate and present to investigation and presentation 
federal district court. to federal district court. 

• Appoint an attorney to 
investigate and present to 
federal district court. 

• . 
• Rerer to panel or committee of judges within district. • Refer to panel or committee 
•Refer to panel or committee of attorneys in district of judges within district. 
for investigation and presentation to federal district 
court. 
• Refer the matter to the group or agency charged •Refer the matter to the 
with enforcing state ethical standards for-whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 
• Refer to a single judge in the district. standards for whatever 
•Appoint an attdrney to investigate and present to action that agency deems 
federal district court. warranted. 

• • 
• Refer to a single judge in the district. • Refer to a single judge in 

the district. 
•Refer the matter to the group or agency.charged •Refer to a single Judge tn 
with enforcing state ethical standards· for whatever the district. 
action that agency deems warranted. 
• Refer to a single judge in the district. 
•Appoint an attorney to investigate and present to 
federal district court. :. 
• Handle another way: attorney discipline is handled • Handle another way: 
by judge before ·whom case is pending. subject right to attorney discipline is handled 
appeal to Chief Judge. by judge before whom case 

i~n~~ting, subject right to 
a to Chief Judve. 

• Rerer the matter to the group or agency charged • Refer the matter to the 
with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 
• Refer to panel or committee of attorneys in district standards for whatever 
for investigation and presentation to federal district action that agency deems 
court. warranted. 

• Refer to panel or committee 
of attorneys in district for 
investigation and presentation 
to federal district court. 

• Reter the matter to the grou_p or agency charged • Refer to a smgle Judge m 
with enforcing state ethical standards for whatever the district. 
action that agency deems warranted. 
• Refer to a single judge in the district. 
• Refer to panel or committee of attorneys in district 
for investigation and presentation to federal district 
court. 
•Appoint an attorney to investigate and present to 
federal district court. ' 

Page405 

For Approach Reported 
As Most Frequently 

Utilized, Indicate 
Whether in a Recent 

Case District Reported 
Dissatisfaction with: 

Outcome Procedure 

X X 

X 

X X 

1 Districts With a local rule permitting ("may") or requiring ("shall'') a judicial officer to handle the disciplinary matter himself or herself or 
refer the matter exclusively to bodies or person(s) within the federal district (such as member(s) of the bar of the district court; permanent or 
temporary disciplinary bodies such as "grievance committees," "disciplinary committees or panels," "executive committees," etc.). 
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Circuit District Indicate Approaches Indicate Approach District For Approach Reported 
District Reported Using: Reported Using Most As Most Frequently 

Frequently: Utilized, Indicate 
Whether in a Recent 

Case District Reported 
Dissatisfaction with: 

Outcome Procedure 
06 E.D. Ky. • Refer the matter to the group or agency charged • Refer the matter to the 

with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 
• Handle another way: referred matter to magistrate standards for whatever 
judge for report and recommendation which court action that agency deems 
adonted. warranted. 

VO W.D.Ky. • Refer the matter to the group or agency charged • Refer the matter to the 
with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 
• Refer to a single judge in the district. standards for whatever 

action that agency deems 
warranted. 

06 W.D. • Refer the matter to the group or agency charged • Refer to a single judge in 
Mich. with enforcing state ethical standards for whatever the district. 

action that agency deems warranted. 
•Refer ·to a single judge in the district. 
• Refer to panel or committee of iudges within district. 

06 N.D.Ohio • Refer to panel or conuruttee of judges within district. • Refer to panel or comnuttee 
of iudt!es within district 

07 S.D. Ill. • Refer the matter to the group or agency charged • Refer the matter to the 
with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 
• Refer to a single judge in the district. standards for whatever 
• Refer to panel or committee of judges within district. action that agency deems 
• Appoint an attorney to investigate and present to warranted. 
federal district court. 

07 E.D.Wis. • Refer the matter to the group or agency charged • Refer the matter to the 
with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 
•Refer to U.S. Attorney for investigation. standards for whatever 

action that agency deems 
warranted. 

08 N.D. lowa • Refer the matter to tp.e group or agency charged •Refer the matter to the 
with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 

standards for whatever 
action that agency deems 
warranted. 

08 S.D. Iowa • Refer the matter to the group or agency charged • Refer the matter to the 
with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 

standards for whatever 
action that agency deems 
warranted. 

09 C.D.Cal. • • 
09 N.D.Cal. • • 
09 D. Nev. • • 
09 D.Or. • Refer the matter to the group or agency charged • Refer the matter to the 

with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 

standards for whatever 
action that agency deems 
warranted. 

09 E.D. • Reler to panel or committee of Judges within distnct. • Refer the matter to the 
Wash. group or agency charged 

with enforcing state ethical 
standards for whatever 
action that agency deems 
warranted. 
• Refer to panel or committee 
of iudJ,!;es within district. 

09 W.D. • Refer the matter to the group or agency charged • 
Wash. with enforcing state ethical standards for whatever 

action that agency deems warranted. 
• Refer to panel or committee of attorneys in district 
for investigation and presentation to federal district 
court. 

09 D. N.M.I. • Refer to panel or conuruttee of attorneys m district • Refer to panel or committee 
for investigation and presentation to federal district of attorneys in district fo~ 
court. investilrntion and nresentation 
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Circuit District Indicate Approaches Indicate Approach Distl'icl For Approach Reported 
District Reported Using: Reported Using Most As Most Frequently 

Frequently: Utilized, Indicate 
Whether in a Recent 

Case District Reported 
Dissatisfaction with: 

Outcome Procedure 

•Appoint an attorney to investigate and present to to federal district court. 
federal district court. •Appoint an attorney to 

investigate and present to 
federal district court. 

10 D.N.M. • Refer to a single Judge tn the <1istnct. • Refer the matter to the X 
• Refer to panel or committee of attorneys in district group or agency charged 
for investigation and presentation to federal district with enforcing state ethical 
court. standards for whatever 

action that agency deems 
warranted. 
• Refer to a single judge in 
the district. 
• Refer to panel or committee 
of attorneys in district for 
investigation and presentation 
to federal district court. 

II M.D.Ala. •Refer the matter to the group or agency charged • Refer the matter to the 
with enforcing state ethical standards for whatever group or agency charged 
ai::tion that agency deems warranted. with enforcing state ethical 

standards for ·whatever 
action that agency deems 
warranted. 

II S.D.Ala. • Refer to a single judge in the district. •Refer to a single judge in 
the district. 

11 N.D. Fla. •Reier th-e matter to the group or agency charged • Refer the matter to the 
with enforcing state ethical standards for whatever group or agency charged 
action that agency deems warranted. with enforcing state ethical 
•Refer to U.S. Attorney for investigation. standards for whatever 
•Handle another way: used "order to show cause"·to action that agency deems 
remove attorney from roster of attorneys authorized warranted. 
to practice withi~ district without referring to state bar 
DTievance orocess. 

II S.D. Ga. •Refer to a single judge in the district. • Refer to a single judge in 
• Refer to ·panel or committee of judges within district. the district. 
•Refer to U.S. Attorney for investigation. 
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Circuit District 

01 D.Me. 
01 D. Mass. 
01 D.N.H. 
01 D. R.l. 
01 D.P.R. 
02 D. Conn. 
02 E.D.N.Y. 
02 N.D.N.Y. 
02 S.D.N.Y. 
02 W.D.N.Y. 
02 D. VI. 
03 D.Del. 
03 D.N.J. 
03 E.D.Pa. 
03 M.D.Pa. 
03 W.D.Pa. 
03 D. V.1. 
04 D.Md. 
04 E.D.N.C. 
04 M.D.N.C. 
04 W.D.N.C. 
04 D.S.C. 
04 E.D. Va. 
04 W.D. Va. 
04 N.D. W.Va. 
04 S.D. W.Va 
05 E.D.La. 
05 M.D.La. 
05 W.D.La. 
05 N.D.Miss. 
05 S.D.Miss. 
05 E.D. Tex. 
05 N.D. Tex. 
05 S.D. Tex. 
05 W.D. Tex. 
06 E.D.Ky. 

W.D.Ky. ·~ E.D.Mich. ·~ W.D.M1ch. 
= N.D.Ohio 

S.D. Ohio 
06 E.D. Tenn. 
06 M.D. Tenn. 
06 W.D. Tenn. 
07 C.D.111. 
07 N.D. Ill. 
07 S.D. Ill. 
07 N.D. Ind. 
07 S.D. Ind. 
07 E.D. Wis. 
07 W.D.Wis. 
08 E.D.A,-k. 
08 W.D. Ark. 
08 N.D. Iowa 
08 S.D. lowa 
08 D. Minn. 
08 E.D.Mo. 
08 W.D.Mo. 
08 D. Neb. 

Table A-18 

Frequency of Attorney Misconduct Complaints 
in the Federal District Courts 

for Calendar Year 1996 
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# Complaints Received in 1996 # Complaints Formal Action was 
Taken on in 1996: 

1 1 
3-5 0 
0 0 
0 0 
4 4 
14 14 

4-5 4-5 
0 0 

26 19 
1 1 
0 0 
1 1 

32 32 
0 0 

not available 
14 14 

5-h 5-h 
13 11 
16 16 
0 0 
0 0 
3 1 
0 0 
0 0 
0 0 
1 1 

21 18 
0 0 
7 7 
11 6 
1 1 
9 9 
1 1 
7 2 
1 1 
13 8 
1 1 
1 1 
5 5 
1 1 
0 0 
0 0 

not available 
unknown 

1 I 
8 8 
0 0 
0 0 
0 0 
0 0 

nofnrovided 
0 0 
3 3 
0 0 
5 5 
0 0 
0 0 
9 9 
11 11 
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Circuit District # Complaints Received in 1996 # Complaints Formal Action was 
Tak.co on in 1996: 

08 D.N.D. 0 0 
08 D.S.D. 0 0 
09 D. Alaska notllrovtded 
09 D. Ariz. 4 4 
09 C.D.Cal. I I 
09 E.D.Cal. I I 
09 N.D.Cal. 3 unknown 
09 S.D. Cal. 0 0 
09 D. Haw. 18 II 
09 D. Idaho 0 0 
09 D.Mont. 0 0 
09 D.Nev. 0 0 
09 D. Or. 0 0 
09 E.D. Wash. 2 2 
09 W.D. Wash. not orovided 
09 D. Guam 0 0 
09 D. N.M.l. notOrovided 

. IO D.Colo. 9 5 
IO D. Kan. 0 0 
IO D.N.M. 5 5 
IO E.D. -Okla. 0 0 
IO N.D. Okla. 2 0 
IO W.D. Okla. 5 5 
IO D.Utah 5 4 
IO D. Wvo. 4 4 
II M.D.Ala. 0 0 
II N.D. Ala. 0 0 
II S.D.Ala. 2 0 
II M.D.Aa. 4 3 
II N.D. Fla. 0 0 
II S.D. Fla notnrovtded 
II M.D. Ga. 0 0 
II N.D.Ga. I I 
II S.D.Ga. 2 2 

DC D.D.C. 29 16 
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