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AGENDA

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

JUNE 9-10, 2008

Opening Remarks of the Chair

A.
B.

Report on the March 2008 Judicial Conference session.
Transmission of Supreme Court-approved proposed rules amendments to
Congress.

ACTION - Approving Minutes of January 2008 Committee Meeting

A.
B.

Report of the Administrative Office

Legislative Report.
Administrative Report.

Report of the Federal Judicial Center

Report of Time-Computation Subcommittee

A.

ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Appellate Rules 4, 5, 6, 10, 12, 15, 19, 25, 26, 27, 28.1, 30, 31, 39,
and 41; Bankruptcy Rules 1007, 1011, 1019, 1020, 2002, 2003, 2006, 2007,
2007.2, 2008, 2015, 2015.1, 2015.2, 2015.3, 2016, 3001, 3015, 3017, 3019, 3020,
4001, 4002, 4004, 6003, 6004, 6006, 6007, 7004, 7012, 8001, 8002, 8003, 8006,
8009, 8015, 8017, 9006, 9027, and 9033; Civil Rules 6, 12, 14, 15, 23, 27, 32, 38,
50, 52, 53, 54, 55, 59, 62, 65, 68, 71.1, 72, 81, Supplemental Rules B, C, and G,
and Illustrative Forms 3, 4, and 60; and Criminal Rules 5.1, 7, 12.1, 12.3, 29, 33,
34, 35, 41, 45, 47, 58, 59, and Rule 8 of the Rules Governing §§ 2254 Cases and
2255 Proceedings.

ACTION - Proposal to seek legislative amendment of certain statutory deadlines
to account for changes in time-computation rules.

Report of the Civil Rules Committee

A.

ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Civil Rules 13(f), 15(a), 48(c), and 81(d), and proposed new Civil
Rule 62.1.

ACTION — Approving publishing for public comment proposed amendments to
Civil Rule 56.

1. Federal Judicial Center report on summary judgment court practices.
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D.

il. Research reports on discretion to deny summary judgment and the use of
“deemed admitted” provision.

ACTION - Approving publishing for public comment proposed amendments to

Civil Rule 26.

. Research report on protection of pretrial attorney-expert communications
at trial.

Minutes and other informational items.

Report of the Appellate Rules Committee

A.

B.

C.

ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Appellate Rules 4 and proposed new Appellate Rule 12.1.
ACTION - Approving publishing for public comment proposed amendments to
Appellate Rules 1 and 29(a) and Appellate Form 4 (proposed amendments to Rule
29(c) were approved for publication at an earlier meeting).

Minutes and other informational items.

Report of the Evidence Rules Committee

A.

B.

C.

ACTION - Approving publishing for public comment proposed “style”
amendments to Evidence Rules 101-415 (publication to be deferred until later
date).

ACTION - Approving publishing for public comment proposed amendment to
Rule 804(b)(3).

Minutes and other informational items.

Report of the Criminal Rules Committee

A.

ACTION - Approving and transmitting to the Judicial Conference proposed
amendments to Criminal Rules 7, 32, 32.2, 41, and Rule 11 of the Rules
Governing § 2254 Cases and § 2255 Proceedings.

ACTION - Approving publishing for public comment proposed amendments to
Criminal Rules 6, 15, and 32.1 (proposed amendments to Rules 5, 12.3, and 21
were approved for publication at an earlier meeting).

Minutes and other informational items.
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10.

11.
12.
13.

14.

Report of the Bankruptcy Rules Committee

A.

F.

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Bankruptcy Rules 4008, 7052, 9021, and new Bankruptcy Rule
7058.

ACTION - Approving without publication and transmitting to the Judicial
Conference proposed technical amendments to Bankruptcy Rules 2016, 7052,
9006, 9015, and 9023.

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Official Forms 8, 9F, 10, 23, and Exhibit D to Official Form 1 to
take effect on December 1, 2008.

ACTION — Approving and transmitting to the Judicial Conference proposed
amendments to Official Form 27 to take effect on December 1, 2009.

ACTION — Approving publishing for public comment proposed amendments to
Bankruptcy Rules 1014, 1015, 1018, 5009, and 9001 (proposed amendments to
Rules 1007, 1019, 4004, and 7001 were approved for publication at an earlier
meeting).

Minutes and other informational items.

Report on Standing Orders

Report on Sealed Cases

Long-Range Planning Report

Next Meeting: January 2009
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Committee Members

Committee on Rules of Practice and Procedure
To carry on a continuous study of the operation and effect of the general rules of practice and procedure.

Page 1 of 1

Members Position District/Circuit Start Date End Date
Lee H. Rosenthal D Texas (Southern) Chair: 2007 2010
Chair
David J. Beck ESQ Texas 2003 2009
Douglas R. Cox ESQ Washington, DC 2005 2008
Ronald M. George CJUST California 2006 2009
Harris L. Hartz C Tenth Circuit 2003 2009
Marilyn L. Huff D California (S) 2007 2010
John G. Kester ESQ Washington, DC 2004 2010
William J. Maledon ESQ Arizona 2005 2008
Daniel J. Meltzer ACAD Massachusetts 2006 2009
Craig S. Morford * DOJ Washington, DC N/A N/A
Reena Raggi C Second Circuit 2007 2010
James A. Teilborg D Arizona 2006 2009
Diane Wood C Seventh Circuit 12007 2010
Daniel Coquillette ACAD Massachusetts 1985 Open

Reporter
Principal Staff: Peter G. McCabe 202-502-1800

John K. Rabiej 202-502-1820

* Ex-officio
http://jnet.ao.dcn/Judicial Conference/Committee Members.html 5/19/2008
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# JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

THE CHIEF JUSTICE JAMES C. DUFF
OF THE UNITED STATES Secretary
Presiding
PRELIMINARY REPORT
JUDICIAL CONFERENCE ACTIONS
March 11, 2008
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All of the following matters requiring the expenditure of funds were approved by
the Judicial Conference subject to the availability of funds and to whatever priorities the
Conference might establish for the use of available resources.

K ok 3k ok ok ok ok ok ok ok ok ok ok ok ok sk ok ok k ok

At its March 11, 2008 session, the Judicial Conference of the United States:

Elected to the Board of the Federal Judicial Center, each for a term of four years, Judge
Loretta A. Preska of the District Court for the Southern District of New York to succeed
Judge Bernice B. Donald of the District Court for the Western District of Tennessee, and
Judge Susan H. Black of the Court of Appeals for the Eleventh Circuit to succeed Judge
Terence T. Evans of the Court of Appeals for the Seventh Circuit.

COMMITTEE ON THE ADMINISTRATION OF THE BANKRUPTCY SYSTEM

Redesignated Bankruptcy Judge Stephen D. Gerling’s duty station in the Northern
District of New York from Utica to Utica, Syracuse, or Albany.

COMMITTEE ON COURT ADMINISTRATION AND CASE MANAGEMENT

Endorsed a revised privacy policy for public access to the electronic case file documents
system.

Approved amendments to the Bankruptcy Court Miscellaneous Fee Schedule and
directed the Administrative Office to amend the language and numbering of the schedule
accordingly.

Amended the Electronic Public Access Fee Schedule to eliminate any reference to dial-
up access.

Agreed to pursue the authority for courts of appeals and bankruptcy appellate panels to
dispose of paper records received after December 1, 2006, that are converted to PDF for
use in CM/ECF, and agreed that any courts utilizing the CM/ECF system need not retain



paper records for archival purposes after they have been scanned in their entirety into the
CM/ECEF system.

Endorsed disposition authority to allow paper records created or received by
probation and pretrial services offices to be scanned into PACTS and the paper
copies to be destroyed, and agreed that offices utilizing PACTS need not retain
paper records for archival purposes after they have been scanned in their entirety
into PACTS, with the exception of original Sex Offender Registration
Acknowledgment Forms, Monthly Supervision Reports (MSR), and any other
document bearing the defendant’s/offender’s original signature which is
submitted under oath or includes a warning that false statements may be
punishable pursuant to 18 U.S.C. § 1001.

Rescinded its earlier endorsement of a legislative proposal to allow the Southern
District of Iowa to occasionally hold civil trials upon consent in Omaha,
Nebraska.

COMMITTEE ON CRIMINAL LAW
Agreed to seek legislation that would—

a.  provide to probation officers conducting searches the same powers available
to traditional law enforcement officers to control and direct third parties
when safety considerations require; and

b.  permit probation officers to arrest, based on probable cause, persons
who assault, resist, of impede the officer in the performance of official
duties.

Agreed to seek legislation that would authorize pretrial services supervision for
juveniles released prior to the disposition hearing stage of the proceedings.

Approved revisions to The Supervision of Federal Oﬁ’eﬁders, Monograph 109.

Approved revisions to The Federal Home Confinement Program For Defendants and
Offenders, Monograph 113, and agreed to change the title of the monograph to The
Location Monitoring Program.

COMMITTEE ON DEFENDER SERVICES

Approved revisions to paragraph 2.01E(5) of the Guidelines for the Administration of the
Criminal Justice Act and Related Statutes, volume 7, Guide to Judiciary Policies and
Procedures, to reflect the restructuring of the Immigration and Naturalization Service and
resulting changes in statutory terminology regarding immigration proceedings.

Preliminary Report, March 2008 - Page 2



COMMITTEE ON THE JUDICIAL BRANCH

Agreed to seek legislation that would authorize a one-time open season for judges who
previously opted not to enroll in the Judicial Survivors’ Annuities System (JSAS) under
the following conditions: (a) such enrollees, while in active or senior status, would be
required to pay 2.75 percent of future pay (instead of the current 2.2 percent) to maintain
the current employer contribution of 1.48 percent; and (b) those enrollees would be
permitted to make a deposit equaling approximately 2.75 percent of salary, plus 3 percent
annual, compounded interest, for the last 18 months of prior service, to receive the credit
for prior judicial service required for immediate coverage and protection of the enrollees’
survivors.

Agreed to seek legislation that would permit the resumption of periodic payments of
JSAS survivor benefits following termination of a judicial survivor’s remarriage, but
would limit any lump-sum retroactive payments to the time beginning on the date the
survivor’s remarriage is ended by death, divorce or annulment and ending on the date on
which periodic annuity payments resume.

Approved an amendment to section E.4. of the Travel Regulations for United States
Justices and Judges to clarify and specify the nature and amount of a judge’s entitlement
to reimbursement for the expenses of meals and incidentals incurred in same-day travel.

Approved an amendment to section F.2. of the Travel Regulations for United
States Justices and Judges specifically to authorize judges’ reimbursement for tips
to parking attendants.

Approved an amendment to section B.3. of the Travel Regulations for United
States Justices and Judges to give chief judges in states with multiple districts the
discretion to hold one inter-district meeting annually.

COMMITTEE ON JUDICIAL CONDUCT AND DISABILITY

Adopted Rules for Judicial-Conduct and Judicial-Disability Proceedings to become
effective April 10, 2008.

COMMITTEE ON JUDICIAL RESOURCES

Agreed to amend its “Compensatory Time for Court Employees” policy to allow courts
to provide compensatory time when employees are required to travel outside of their
normal work schedules, to reduce the minimum compensatory time increment from one
hour to 15 minutes, and to extend the period for using compensatory time from six
months to one year.

Agreed to express to the congressional sponsors and the Office of Personnel
Management the support of the judiciary for changes to improve the crediting of
unused sick leave for employees who retire under the Federal Employees
Retirement System.

Preliminary Report, March 2008 - Page 3



COMMITTEE ON THE ADMINISTRATION OF THE MAGISTRATE JUDGES SYSTEM

Amended section 3.03(b) of the Judicial Conference’s regulations for the selection and
appointment of magistrate judges to permit a court or merit selection panel to publicize
the names of applicants, with their written permission.

Approved recommendations regarding specific magistrate judge positions,
including increases in the salaries of two part-time magistrate judge positions in
one district court. '

COMMITTEE ON SPACE AND FACILITIES
With regard to asset management planning (AMP):
a.  Approved the key features of the AMP methodology; and

b.  Delegated to the Committee authority to establish and amend the business rules that
will govern the AMP methodology approved by the Judicial Conference.

Rescinded its decision to terminate the judiciary’s participation in the General
Services Administration’s (GSA) building delegation program only for the

Hugo L. Black Courthouse in Birmingham, Alabama, with the understanding
that (a) annual costs incurred by the judiciary will not exceed those appraised
operating costs estimated by GSA; and (b) in the event of a catastrophic event or
natural disaster warranting repair to the building, the management of the building
will be returned to GSA if funding cannot be obtained by the judiciary to repair
the facility.

Approved a list of exceptions to the U.S. Courts Design Guide and the objections
noted to certain of those exceptions, with the understanding that the judiciary is
still discussing the objections with GSA.

Approved the Five-Year Courthouse Project Plan for FYs 2009-2013.

Amended the U.S. Courts Design Guide policy on providing a special
proceedings courtroom to read as follows:

A special proceedings courtroom shall be considered an exception if it is
provided at a location other than the district headquarters or if there are
fewer than four district judge courtrooms (even in a headquarters location).
Provision of more than one such courtroom in any facility is also considered
an exception.

Preliminary Report, March 2008 - Page 4
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April 23, 2008

Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Madam Speaker:
I have the honor to submit to the Congress the amendments to the Federal
Rules of Bankruptcy Procedure that have been adopted by the Supreme Court of the
United States pursuant to Section 2075 of Title 28, United States Code.
Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.



April 23, 2008

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Bankruptcy Procedure be, and they hereby are,
amended by including therein amendments to Bankruptcy Rules 1005, 1006, 1007,
1009, 1010, 1011, 1015, 1017, 1019, 1020, 2002, 2003, 2007.1, 2015, 3002, 3003,
3016, 3017.1, 3019, 4002, 4003, 4004, 4006, 4007, 4008, 5001, 5003, 6004, 7012,
7022, 7023.1, 8001, 8003, 9006, 9009, and 9024, and new Rules 1021, 2007.2,
2015.1, 2015.2, 2015.3, 5008, and 6011.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Bankruptcy
Procedure shall take effect on December 1, 2008, and shall govern in all proceedings
in bankruptcy cases thereafter commenced and, insofar as just and practicable, all
proceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Bankruptcy
Procedure in accordance with the provisions of Section 2075 of Title 28, United
States Code.



April 23, 2008

Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Madam Speaker:

I have the honor to submit to the Congress the amendment to Rule C of the
Supplemental Rules for Admiralty or Maritime Claims and Asset Forfeiture Actions
that had been adopted by the Supreme Court of the United States pursuant to
Section 2072 of Title 28, United States Code.

Accompanying this rule are excerpts from the report of the Judicial
Conference of the United States containing the Committee Note submitted to the
Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.



April 23, 2008

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Supplemental Rules for Admiralty or Maritime Claims and
Asset Forfeiture Actions be, and they hereby are, amended by including therein the
amendment to Rule C.

[See infra., pp- ]

2. That the foregoing amendment to the Supplemental Rules for Admiralty
or Maritime Claims and Asset Forfeiture Actions shall take effect on December 1,
2008, and shall govern in all proceedings thereafter commenced and, insofar as just
and practicable, all proceedings then pending.

3. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendment to the Supplemental Rules for Admiralty or
Maritime Claims and Asset Forfeiture Actions in accordance with the provisions of
Section 2072 of Title 28, United States Code.



April 23, 2008

Honorable Nancy Pelosi
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Madam Speaker:

I have the honor to submit to the Congress the amendments to the Federal
Rules of Criminal Procedure that have been adopted by the Supreme Court of the
- United States pursuant to Section 2072 of Title 28, United States Code.

Accompanying these rules are excerpts from the report of the Judicial
Conference of the United States containing the Committee Notes submitted to the

Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.



April 23, 2008

SUPREME COURT OF THE UNITED STATES

ORDERED:

1. That the Federal Rules of Criminal Procedure be, and they hereby are,
amended by including therein amendments to Criminal Rules 1, 12.1, 17, 18, 32, 41,
45, 60, and new Rule 61.

[See infra., pp. ]

2. That the foregoing amendments to the Federal Rules of Criminal
Procedure shall take effect on December 1, 2008, and shall govern in all proceedings
thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

3. That the CHIEF JUSTICE be, and hereby is, authorized to transmit to the
Congress the foregoing amendments to the Federal Rules of Criminal Procedure in
accordance with the provisions of Section 2072 of Title 28, United States Code.
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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held in Pasadena, California, on Monday and Tuesday, January 14 and
15, 2008. The following members were present:

Judge Lee H. Rosenthal, Chair
David J. Beck, Esquire
Douglas R. Cox, Esquire
Judge Harris L Hartz

Judge Marilyn L. Huff

John G. Kester, Esquire
William J. Maledon, Esquire
Ronald J. Tenpas, Associate Deputy Attorney General
Professor Daniel J. Meltzer
Judge Reena Raggi

Judge James A. Teilborg
Judge Diane P. Wood
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Chief Justice Ronald N. George was unable to attend the meeting.

Also participating in the meeting were former chairs Judge Alicemarie H. Stotler
and Judge Anthony J. Scirica; former member Judge Thomas W. Thrash, Jr.; and
Professor Stephen B. Burbank, Gregory P. Joseph, David M. Bernick, and Elizabeth J.
Cabraser.

Providing support to the committee were:

Professor Daniel R. Coquillette The committee’s reporter

Peter G. McCabe The committee’s secretary

John K. Rabiej Chief, Rules Committee Support Office
James N. Ishida Administrative Office senior attorney
Jeffrey N. Barr Administrative Office senior attorney

Joe Cecil Research Division, Federal Judicial Center
Tim Reagan Research Division, Federal Judicial Center
Andrea Kuperman Judge Rosenthal’s rules law clerk

Professor Geoffrey C. Hazard, Jr.  Committee consultant
Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Carl E. Stewart, Chair
Professor Catherine T. Struve, Reporter
Advisory Committee on Bankruptcy Rules —
Judge Laura Taylor Swain, Chair
Professor Jeffrey W. Morris, Reporter
Professor Elizabeth Gibson, Assistant Reporter
Advisory Committee on Civil Rules —
Judge Mark R. Kravitz, Chair
Professor Edward H. Cooper, Reporter
Advisory Committee on Criminal Rules —
Judge Richard C. Tallman, Chair
Professor Sara Sun Beale, Reporter
Advisory Committee on Evidence Rules —
Judge Robert L. Hinkle, Chair
Professor Daniel J. Capra, Reporter

12



January 2008 Standing Committee - Draft Minutes Page 3

" INTRODUCTORY REMARKS

Judge Rosenthal welcomed Judges Wood, Raggi, and Huff as new members of the
committee and Judges Tallman, Kravitz, Hinkle, and Swain as new advisory committee
chairs. She also welcomed Professor Gibson as the next reporter to the Advisory
Committee on Bankruptcy Rules.

Judge Rosenthal noted with regret that Judge Thrash’s term on the committee had
ended, and he was attending his last meeting. She extolled his extraordinary service as a .
member of the Style Subcommittee and his central role in the restyling of the Federal
Rules of Civil Procedure. She also pointed out that Judge Thrash had exerted unique
influence in shaping the content of committee notes. He reminded the committee
regularly, she said, that notes have a very important, but limited, purpose. They should
not reach beyond the scope of a rule’s text nor be relied upon to carry more weight than
they should properly bear. She presented him with a resolution signed by the Chief
Justice honoring his service on the committee from 2000 to 2007.

Judge Rosenthal reported that all the rules proposals submitted by the committee
had been approved by the Judicial Conference at its September 2007 session, including
new FED. R. EVID. 502 (limitations on waiver of attorney-client privilege and work
product protection) and amendments to the criminal rules to implement the Crime
Victims’ Rights Act. She reported that several additional amendments had been
published for comment in August 2007, most significantly the package of time-
computation rules. She also pointed out that the restyled body of civil rules and the new
privacy protection rules implementing the E-Government Act had taken effect on
December 1, 2007.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee without objection by voice vote approved the minutes of the
last meeting, held on June 11-12, 2007.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej reported briefly on three pieces of legislation affecting the rules
process. First, he said, proposed new FED. R. EVID. 502 had been introduced in the
Senate and appeared to have very strong legislative support. Second, legislation
promoted by the bail bond industry for several years now stood a good chance of
enactment in the current Congress. Strongly opposed by the Judicial Conference, it
would limit the authority of a judge to forfeit a bail bond for violation of any condition of
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release other than the defendant’s failure to appear. In light of the strong possibility of
enactment, compromise language was being drafted to limit the scope of the overly broad
legislation. Third, a bill had been introduced that would require a judge, before issuing a
protective order, to make specific findings that there is no danger to the community’s
public health or safety in the materials protected by the order. Although the legislation
had been introduced several times in the past, he said, it had been approved by the Senate
Judiciary Committee in the current Congress and was developing momentum.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil reported on the various activities of the Federal Judicial Center (Agenda
Item 4).

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Stewart and Professor Struve presented the report of the advisory
committee, as set forth in Judge Stewart’s memorandum and attachment of December 12,
2007 (Agenda Item 5).

Amendment for Publication
FED.R. APp. P. 29

Judge Stewart reported that the advisory committee, over the course of several
meetings, had discussed amending Rule 29 (amicus curiae brief) to conform it to
Supreme Court Rule 37.6. He noted that the advisory committee had submitted a
proposed amendment to the Standing Committee in June 2007. But later, the Supreme
Court published for comment a proposed amendment to Rule 37.6 that would require the
filer of an amicus curiae brief to disclose whether a party or its counsel was a member of
the amicus or had contributed money to preparing or submitting the brief.

The proposed amendment to the Supreme Court rule, he said, had generated
controversy and some strongly critical comments. Therefore, not knowing whether the
Court would adopt the proposed amendment as published, the advisory committee asked
the Standing Commuittee in June 2007 to consider two alternative revisions of FED. R.
ApP. P. 29. One would be published if the Supreme Court were to approve the proposed
amendment to Rule 37.6. The other would be published if the Court were to withdraw
the proposed amendment. The Standing Committee, however, decided to defer any
action on Rule 29 until after the Court made a final decision on Rule 37.6.
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Ultimately, the Supreme Court revised the proposed amendment to Rule 37.6 in
light of public comments. It adopted a revised rule that does not require disclosure of
mere membership in an amicus group or mere payment of membership dues. Rather,
disclosure is required only if a financial contribution is intended to fund the amicus brief.

Accordingly, the advisory committee at its November 2007 meeting further
revised FED. R. APP. P. 29 to track the new Supreme Court rule in substance, but with
some slight differences of style. For instance, the proposed Rule 29(c) refers to persons,
rather than entities, making contributions. The committee note explains that “person”
includes artificial persons such as corporations. A member observed that repetition of the
word “other” in proposed Rule 29(c)(7)(C) was confusing, i.e., “identifies every other
person — other than the amicus curiae, its members, or its counsel.” Judge Stewart and
Professor Struve agreed to delete the first “other.”

Another member suggested that it makes sense to follow the Supreme Court rule,
but the phrasing in Rule 29(c)(7)(A) as to “whether a party’s counsel authored the brief in
whole or in part” is ambiguous and leaves a large loophole. The ambiguity, he noted,
exists in the current Supreme Court rule, and he suggested that the rule has largely been
honored in the breach. Professor Struve responded that experience under the Supreme
Court rule may have clarified where the proper lines are to be drawn regarding disclosure.
The advisory committee, she said, had considered the matter carefully and had concluded
that good faith coordination between counsel and an amicus is perfectly appropriate, as
distinguished from counsel actually authoring or funding the amicus brief. The rule, she
said, was designed to prevent parties from using amicus briefs to evade page limitations
on the main briefs. Thus, precise line drawing may be relatively unimportant.

The Committee without objection by voice vote approved the amendments
for publication, with deletion of the first “other” in the proposed Rule 29(c)(7)(C).

Informational Items

Judge Stewart reported that the advisory committee in 2003 had voted for an
amendment to FED. R. APP. P. 7 (bond for costs on appeal in a civil case) that would
resolve a 2-2 split among the courts of appeals and specify that attorney’s fees incurred on
appeal cannot be included in the “costs” to be secured. The advisory committee, though,
had deferred bringing the proposal to the Standing Committee in order to bundle it with
other proposed amendments.

But since that time, two additional courts of appeals have held that attorney’s fees
may be included in “costs.” The circuit split on this question, accordingly, is now 4-2 in
favor of including attorneys’ fees. The proposed amendment to Rule 7, thus, now runs
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against the weight of circuit precedent. Therefore, Judge Stewart said, the advisory
committee was reconsidering the proposal and seeking additional research on the matter.

Professor Struve explained that the proposal would have barred attorney’s fees
under Rule 7 because of the risk that large appeal bonds could chill meritorious appeals.
She noted that there have been cases in which substantial appeal bonds have been
ordered, particularly in class action cases where it was feared that certain class action
objectors might bring obstructive appeals.

She said that the advisory committee would like to learn more about current law
and practice, and it is seeking empirical data about the types of cases that raise attorney’s
fee issues, the size of appeal bonds, and whether bonds have deterred appeals from
proceeding. The committee, he said, expected to receive preliminary research results at
its spring 2008 meeting and might consider an amendment to the rule at its fall meeting.
Among the many options for a possible amendment, she explained, would be to allow
some attorney’s fees, but not others, allow them only if a statute defines attorney’s fees as
part of “costs,” or allow them only with certain specified conditions. Another option, of
course, would be for the advisory committee to recommend no change in the rule. She
added that the advisory committee was also considering holding a mini-conference on
fees at its fall meeting.

Judge Stewart reported that the advisory committee had discussed the recent
Supreme Court decision in Bowles v. Russell identifying as jurisdictional the time limits
for filing a civil appeal. Bowles held that the limits set forth in FED. R. APP. P. 4(a)(6) to
reopen the time to file an appeal are jurisdictional in nature because they reflect a choice
made by statute. Thus, a court cannot waive the deadline based on the court-made
“unique circumstances” doctrine.

Professor Struve noted that the holding in Bowles has implications for other
deadlines set forth in FED. R. APP. P. 4 and other federal rules. Many rules, including
FED. R. APP. P. 4, include some deadlines that are “statutory” and some that are not. Over
the years, moreover, there have been many amendments to Rule 4 through the rule-
making process that effectively changed statutorily based, jurisdictional deadlines. The
results for a litigant in a given case, if some of these time deadlines are jurisdictional,
could be disastrous. The case law is developing following Bowles, so the advisory
committee may decide to wait before taking any action. She noted, too, that the Supreme
Court had granted certiorari in John R. Sand & Gravel Co. v. United States, 128 S.Ct. 750
(2008), a Tucker Act case that may relevant.

Judge Stewart observed that some advisory committee members believe that the
problems created by Bowles will require a statutory response by Congress and that the
rules committees lack authority to address the problem. The committee, he said, needed
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time to review whether the various time limits in the rules are statutorily based and
whether they can be changed by rule. It might decide to take no action at this time and let
the issue play out in the courts.

Judge Stewart reported that the advisory committee had considered a proposal to
amend FED. R. APP. P. 4 to treat the states the same as the federal government and give
state attorneys general additional time to respond to complaints and other filings. After
much discussion, there was little support in the advisory committee for the proposal. It
therefore informed the Solicitor General of Virginia, who had raised the matter, that it
would not take any action at this time, but the matter could be raised again in the future.

Judge Stewart noted that the advisory committee would also consider the recent
decision in Warren v. American Bankers Insurance of Florida, 507 F.3d 1239 (10" Cir.
2007), regarding the separate judgment rule, and it would consider a suggestion that the
prisoner mail box rule be reviewed.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Swain and Professor Morris presented the report of the advisory committee,
as set out in Judge Swain’s memorandum and attachments of December 11, 2007

(Agenda Item 9).

Judge Swain thanked Judge Zilly, the outgoing committee chair, for his brilliant
and tireless work in shepherding the advisory committee through the enormous project of
implementing the Bankruptcy Abuse Prevention and Consumer Protection Act of 2005.
She also thanked Professor Morris for his outstanding service as the committee’s reporter
and introduced Professor Gibson as his successor. She noted that the terms of Judges
Christopher Klein and Mark McFeely had expired and that Judges David Coar, Jeffrey
Hopkins, and Elizabeth Perris had been appointed to the committee.

Amendments for Publication
FED. R. BANKR. P. 1007(a) and (c)

Professor Morris reported that the advisory committee was proposing two
amendments to Rule 1007 (lists, schedules, statements, and other documents that a debtor
must file) that would adjust deadlines for filing documents. The first would shorten from
15 days to 7 days the time for a debtor to file a list of creditors after entry of an order for
relief in an involuntary case. The list is needed for the court to send notices to creditors.
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The second change would extend from 45 days to 60 days the time for an
individual chapter 7 debtor to file the required statement that he or she has completed a
personal financial management course. He added that the bankruptcy clerk would send a
notice within 45 days to remind the debtor of the 60-day deadline. The revised
procedure, he said, would avoid the necessity of having to close and later reopen a case
because of the debtor’s failure to file the required statement.

FED. R. BANKR. P. 1019

Professor Morris explained that the proposed amendments to Rule 1019
(conversion of a case to chapter 7) would break subdivision (2) of the rule into two
separate paragraphs. The existing text would become paragraph (2)(A). A new
paragraph (2)(B) would be added to provide creditors and the trustee a new time period to
object to a debtor’s exemption claim after a case has been converted to chapter 7.
Currently, creditors in chapter 11, 12, or 13 cases have no incentive to file objections
because they will normally be taken care of in the debtor’s plan. But if the case is later
converted to chapter 7, they have lost their chance to object to exemptions. The new time
period to file objections will not arise, however, if conversion to chapter 7 occurs more
than one year after the first order confirming a plan, even if the plan later is modified. It
also will not arise if the case had been pending previously under chapter 7 and the time to
object had expired in the earlier chapter 7 case.

FED. R. BANKR. P. 4004 and 7001

Professor Morris said that the proposed amendments to Rules 4004 (grant or
denial of discharge) and 7001 (scope of the Part VII rules) are related and deal with
objections to discharge. Historically, objections to discharge have had to be filed as
adversary proceedings. But some types of objections are essentially ministerial in nature
and should not require a complaint or invoke the Part VII rules.

The advisory committee decided to allow some objections to discharge to be filed
by way of motion as a contested matter, rather than by complaint as an adversary
proceeding. Thus, Rule 7001(a) would be amended to provide an exception for
objections to discharge based on failure of the debtor to file a statement of having
completed a personal financial management course. Rule 4004(c) would be amended to
include a new deadline for filing the motion objecting to a debtor’s discharge. In
addition, new Rule 4004(c)(4) would require the court to withhold a discharge if a chapter
13 debtor or individual chapter 11 debtor has not filed a statement of having completed a
personal financial management course.

The committee without objection by voice vote approved publication of the
proposed amendments for publication.
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Informational Items

Judge Swain summarized briefly the proposed amendments published for
comment in August 2007, including the package of time-computation amendments. She
noted that the proposed amendment to FED. R. BANKR. P. 8001 (manner of taking appeal)
would likely encounter opposition. It would extend the time to file a notice of appeal in a
bankruptcy case from 10 days to 14 days. Historically, she said, the deadline for a
bankruptcy appeal has been 10 days. At one point, the rule had been changed to extend
the time to 14 days, but it was soon returned back to 10 days as a result of complaints
from the bankruptcy community. She noted that the committee was also seeking
comment on a more radical suggestion to raise the appeal period in bankruptcy to 30 days
to conform with the appeal deadline for civil cases.

Judge Swain reported that the Executive Committee of the Judicial Conference
had approved Official Forms 22A, 22B, and 22C (the debtor’s means test). She
explained that the new forms implement a provision of the 2005 omnibus bankruptcy
reform legislation requiring a debtor’s general living expenses to be calculated by
applying the monthly expense amounts specified in national and local standards issued by
the Internal Revenue Service.

She said that the committee had been caught off guard when IRS decided to

. change the expense standards on October 1, 2007. The guidelines are for IRS’s own use
in beginning negotiations with debtors, and IRS apparently had not realized that the 2005
bankruptcy legislation had elevated them to statutory importance. She explained that,
thanks to help from the Executive Office for United States Trustees and Christopher
Kohn, the Justice Department’s representative to the advisory committee, the committee
was able to reach an agreement with IRS to postpone the effective date of the changes for
bankruptcy purposes until January 1, 2008. The deferral gave the committee time to
revise the forms to conform with the new IRS standards.

Judge Swain made the general observation that the advisory committee had been
very active in the past few years, principally in implementing the massive new bankruptcy
legislation. The members, she said, recognize that the volume of changes may be
unsettling to the bench and bar. But the committee does not expect that changes in the
near future will be nearly as broad or significant, absent further legislation. The respite,
she said, will give the bench and bar time to absorb the changes.

She reported that the next project on the advisory committee’s agenda was to
modernize, rationalize, and reorder the official bankruptcy forms. She explained that the
statute, rules, and forms require debtors to file a great deal of specific information about
their financial condition, which is filed with the court on various schedules, statements,
and lists. The forms for this purpose, she said, had been developed at different times and
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may contain duplication and inconsistencies. Moreover, the forms are difficult for the
advisory committee to work with because the paper versions cram a great deal of
information onto a page, and they often have small print and many check boxes.

She reported that the advisory committee had formed an ad hoc subcommittee to
consider the content of the forms, the manner in which information is requested, how it is
used, and how technology can be used to simplify and improve the flow of information.
She noted that the committee would like to integrate the forms into CM/ECF, the courts’
case management and electronic files system, to take maximum advantage of present and
future technological advances. She anticipated that the working phase of the project
might take about 3 to 5 years and that changes in the rules and official forms might take
effect in 5 to 7 years.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES
Judge Kravitz and Professor Cooper presented the report of the advisory
committee, as set out in Judge Kravitz’s memorandum and attachments of December 17,
2007 (Agenda Item 6).
Informational Items

FED.R. C1v. P. 56

1. Explanation of the Proposed Amendments

Judge Kravitz commended Judge Michael Baylson for his outstanding
accomplishments in chairing a special subcommittee to revise Rule 56 (summary
judgment). He reported that the subcommittee had focused on summary judgment
practice in the district courts and had reviewed the local court rules of each district court.
It had conducted two very productive mini-conferences with a cross-section of lawyers
from large and small firms, judges, and law professors. The subcommittee, he explained,
was proposing a complete restructuring of Rule 56. The advisory committee had not yet
considered a final proposal, but planned to do so at its April 2008 meeting, with an eye to
submitting a proposal for publication to the Standing Committee in June 2008.

Judge Kravitz noted that Rule 56 had not been changed significantly since 1963,
and current practice in the courts bears no relationship to the text of the national rule.
Summary judgment procedure, essentially, is governed by a myriad of local rules that are
inconsistent with each other. He pointed out, moreover, that partial summary judgment is
granted regularly by the courts, but is not even mentioned in the rule. The national rule,
he said, should reflect this feature of summary judgment practice.
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Judge Kravitz emphasized that the advisory committee had agreed not to change
the substance of the standard for summary judgment, and it has also worked hard to
assure that any amendments to the rule are not tilted towards either plaintiffs or
defendants. Professor Cooper explained that the intent of the proposed amendments is to
accept unchanged the standard for summary judgment drawn from the Supreme Court’s
1986 Celotex trilogy, and not to attempt to articulate it. The burdens on the moving party
are closely related to the standard, so the draft does not specify them directly.

Professor Cooper pointed out that subdivision (a) of the new rule moves up to the
beginning of the rule the basic proposition that a court may grant summary judgment.
This improves the flow of the rule and is similar to FED. R. C1v. P. 50 (judgment as a
matter of law), which also starts with a statement of the court’s authority. Subdivision (a)
also adds the new proposition that the court must state the reasons for granting the
motion, and it should state the reasons for denying the motion.

The principal procedural innovation in the subcommittee’s proposed rule, found
in subdivision (c), is to require a party moving for summary judgment to file a statement
of those material facts that it asserts are not genuinely in dispute and entitle it to summary
judgment. The statement must be in separate numbered paragraphs and contain citations
to the record. The opponent of the motion must then respond paragraph by paragraph to
those assertions. Subdivision (e) addresses what the court may do if the parties do not
comply with subdivision (c). The rule, he explained, is a default rule that will work well
in most cases, but there are some cases, especially complex cases, in which a court will
want to order a different procedure.

This statement-and-response procedure, he said, is currently in wide use in the
district courts. The subcommittee, he added, was continuing to improve the language of
the draft in light of suggestions and criticisms raised at the mini-conferences and
elsewhere. In addition, he said, the Federal Judicial Center had conducted excellent
research for the subcommittee to identify how this type of procedure affects summary
judgment practice in the courts now using it. In doing so, the Center measured such
matters as the number of motions filed, disposition times, and outcomes.

Judge Kravitz asked the Standing Committee to consider some important
threshold policy questions: (1) whether there should be a national summary judgment rule
at all; (2) what that rule should specify; and (3) whether summary judgment should
continue to be left to local preferences. Lawyers, he said, complain that they have to deal
with very different practices among the courts and among judges. He suggested that a
national judicial system should not have radically different procedures from district to
district in such an important area of civil litigation as summary judgment.
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With regard to the content of a rule, he said that many courts require the parties to
file statements of uncontested facts. He noted, though, that there have been criticisms of
the procedure and anecdotes of bloated, lengthy statements of undisputed facts that are
burdensome and expensive to respond to. The subcommittee, he said, had worked hard to
craft a rule that would make the statements more concise and meaningful and sharpen the
focus of the issues for the court to decide. It would also allow parties to accept facts as
undisputed for purposes of the motion only, and not for trial. Requiring specific citations
to admissible evidence is another way that the rule attempts to discipline the practice.

The subcommittee, he said, was continuing to wrestle with several remaining issues, such
as the appropriate remedies for noncompliance with the rule.

Mr. Cecil reported that the Federal Judicial Center’s research had examined
summary judgment practices in the district courts. He pointed out that 20 districts require
a moving party to file a statement of uncontested facts and the other party to respond in
kind. Another 36 districts require a statement from the movant, but not a point-by-point
response. The remaining 36 districts studied do not require statements.

~ The Center, he said, had compared the three groups and generally found no

- measurable differences among them except in two areas. The numbers seemed to
indicate that in those districts that have local rules akin to the subcommittee’s proposed
rule, it takes longer to resolve summary judgment motions. The researchers, though,
doubt that the result can be attributed to local procedure, but rather to other factors such
as a court’s overall caseload. It also appeared from the research that more employment
discrimination cases are terminated by summary judgment in the districts that use the
proposed rule, as compared to those that do not. Mr. Cecil added that these two
preliminary findings would be explored further.

Judge Kravitz observed that revision of Rule 56 will affect the entire legal
community. It has been suggested, he said, that the greatest potential opposition to
change will come from judges whose own local practice differs from the proposed
national rule.

Judge Kravitz explained that a judge may change the proposed procedure in a
particular case, but a court may not adopt a local rule or standing order opting out of the
national rule. Nor may an individual judge do so with a standing order.

Page 12
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2. Comments and Suggestions from Comimittee Members

A member observed that some judges issue the same pretrial order in every case.
While not technically a standing order, the practice is the functional equivalent of issuing
a standing order. Professor Cooper explained that the rule defers to a judge’s preferences
in this situation. A major problem with standing orders, he said, is that they are difficult
for practitioners to find, and there are real concerns as to whether practitioners actually
receive adequate notice of the content of standing orders. But if a judge issues the same
order in every case, notice is not a problem because the parties actually receive specific
notice. Judge Kravitz added that the intent and spirit of the proposal is not to allow an
individual judge to opt out of the national rule in every case. It might be appropriate,
though, for a judge to have special procedures for certain categories of cases, such as
patent cases.

A member objected that blanket opt-outs would clearly be contrary to the spirit of
the proposal, although nothing in the rule would effectively prevent a judge from doing
so. He suggested strengthening the language to specify that a judge may opt out only by
an order ”in an individual case.” Judge Kravitz agreed to convey the suggestion back to
the advisory committee. Another member disagreed, though, and argued that district
judges should have the authority to issue orders opting out of the proposed default
procedure in all their cases.

Judge Kravitz stated that some judges believe that the subcommittee proposal is a
bad idea and will make lawyers do useless work. They are the judges who will likely opt
out of the default rule in all cases. Nevertheless, he said, the rule has to give judges
authority to opt out in appropriate cases, but not to opt out entirely from the national
statement-and-response procedure in all cases. Some members predicted that, even under
the proposed rule, there will continue to be substantial local experimentation and
variations in handling summary judgment motions.

A member reported that the California state courts have used the statement-and-
response requirement successfully and predicted that it will be well received in the federal
courts. It will promote uniformity while allowing appropriate local flexibility. But the
opt-out language should allow judges greater flexibility because there may be a need for
variations in certain types of cases that the committee cannot currently anticipate.
Flexibility, moreover, will make it easier for judges to accept the new rule.

Judge Kravitz added that the lawyers at the mini-conferences, drawn from all parts
of the legal spectrum, were supportive of the proposed rule.

A participant recommended placing the concept of judgment as a matter of law at
the beginning of the proposed rule in order to highlight the relationship of summary

Page 13
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judgment to a directed verdict at trial or a judgment n.o.v. In essence, a court should
consider a summary judgment motion as a motion for a directed verdict. Integration of
the two should be made closer. But there was an objection that this approach would
encourage mini-trials.

Judge Kravitz explained that the proposed rule states as a default that summary
judgment motions may be filed at any time up to 30 days after the end of discovery. A
judge, though, normally fixes the time for filing summary judgment motions in each case
at the initial Rule 16 pretrial conference.

A member stated that litigants are increasingly frustrated by the costs of discovery
and are becoming increasing disgruntled with requests for admissions and inadequate
responses to interrogatories. One way that a party can force movement in a case is by
filing a motion for summary judgment. A defendant, thus, may file a “no evidence”
motion for summary judgment in order to obtain cheap discovery from the other side
about the evidence supporting its claims. Therefore, the rule might specify that a party
may not file a “no evidence” motion for summary judgment until there has been some
discovery.

Judge Kravitz responded that judges discuss these matters at pretrial conferences
and may permit summary judgment motions to be filed at a later date. The proposed rule,
he emphasized, is only a default provision designed to provide guidance to bench and bar.
A court may change the time deadline by local rule. This is the only place in the rule
where a court may change the national rule on a standing basis.

Professor Cooper explained that the subcommittee was of the view that it would
be better not to set a time limit before which a party may not file a summary judgment
motion. Rather, the rule sets a presumptive time-limit affer which a party may not file.
He said that this mechanism would work well in most cases.

A participant observed that great differences exist between preemptive summary
judgment motions filed at the outset of a case and those filed after discovery, and the two
may merit different procedures. Judge Kravitz noted, though, that in both situations there
is benefit in having the movants state the uncontested facts. In the case of an early
summary judgment motion, though, the opposing party may not be able to respond
without being given additional time.

Judge Kravitz pointed out that proposed Rule 56(a) carries over the language of
the current, restyled rule, which specifies that a court “should” grant summary judgment
if there is no genuine dispute as to material facts and the moving party is entitled to
judgment as a matter of law. Before the restyling of the civil rules, FED. R. C1v P. 56 had
specified that the court “shall” grant summary judgment. He noted that civil defense
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lawyers have argued that a court should not have discretion to deny summary judgment
when a party 1s entitled to it. Therefore, the word “should™ should have been replaced
with “must” during the restyling process.

Judge Kravitz explained that the subcommittee had simply retained the current,
restyled language “should” to emphasize that it was making no substantive changes in the
standard for summary judgment. Moreover, in restyling the rule, the committee chose
“should” over “must” because there was some case law that had interpreted the word
“shall” to give courts discretion to deny a well-founded summary judgment motion in
appropriate circumstances.

A member insisted that the cases interpreting “shall” to mean “should” were
wrong and inconsistent with the Supreme Court’s ruling in Celotex v. Catrett, 477 U.S.
317 (1986). If the summary judgment standard is met, he said, the movant is “entitled” to
summary judgment and “must” be granted it. The restyling decision to use “should” was
wrong, he said, and the second sentence of the proposed new Rule 56(a), he added, is
logically incoherent. How can a movant be “entitled” to summary judgment if the judge
is permitted to deny it? '

The reality, he suggested, is that some district judges prefer to go to trial rather
than decide summary judgment motions. In doing so, they impose unfair expenses on
defendants. He also suggested that the proposed rule is inconsistent because it states that
a court “must” give reasons for granting summary judgment, but only “should” give
reasons if it denies it. All in all, the message delivered by the new rule is a preference in
favor of denying summary judgment. Instead, the rule should require the court to state
reasons in both situations. '

Judge Kravitz observed that these points have been echoed by others. The
subcommittee, though, believed that the current language would save judges time because
some summary judgment motions may be denied with little explanation. The sentiment
on the subcommittee, he said, was to give judges some latitude in denying the motions.

Judge Kravitz added that changing “should” to “must” in Rule 56(a) would be
inconsistent with circuit law. He cited situations in which it simply makes more sense to
proceed to trial even though summary judgment may be justified. He also suggested that there
might be some alternative formulation that would avoid the language problem altogether, such
as by leaving the matter to existing circuit standards.

" Professor Cooper explained that the word “may” had been used in the advisory
committee’s 1992 draft amendments to Rule 56. The committee concluded, however, that
“may” was too weak and that “should” would carry more hortatory force. On the other hand,
it rejected “must” or “shall” as too strong. The concept that the committee would like to
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convey is “shall, if practicable,” but it is difficult to encapsulate in rule language. In addition,
he noted, it is not the same thing to use the word “must™ for partial summary judgment as for
complete summary judgment.

A member agreed that it makes sense to distinguish between partial and complete
summary judgment. But if “must” is used, the committee would have to consider how it could
be enforced. There is little that a court of appeals can do about violations of the rule, except
perhaps in limited circumstances. The committee should not include language in the rule that
would be unenforceable.

A member expressed a preference to retain “should,” noting that there are many gray
areas in litigation, and it makes sense in certain situations for a trial judge to go ahead and try
a case rather than grant summary judgment. Maintaining the difference between “must” and
“should” with regard to the judge giving reasons for granting or denying summary judgment
makes perfect sense. A judge “must” state the reasons for granting summary judgment
because the court of appeals needs to be able to review the reasons. But if the judge denies
summary judgment, the ruling is not appealable in most cases, so there is no reason for
specifying that the judge “must” state reasons.

Another member stated that it is very useful to the court of appeals for a district judge
to write a detailed opinion when granting summary judgment, but wondered whether it should
be required by the national rule. It would be better to leave it up to the respective courts of
appeals to decide what supporting text is required for a trial court’s decision. The rule might
better specify that a judge “should” give reasons both for granting and denying summary
judgment. This would avoid litigation over whether a district judge’s statement of reasons is
adequate. '

A member cautioned that practitioners will view “should” in Rule 56(a) as a retreat
from “shall.” For that reason, the committee note should explain that no change in the law is
intended. Another member stated a preference for “must” and suggested that part of the
problem is that some practitioners move for summary judgment too often. The proper
remedy, though, is to encourage courts to take action against lawyers who file needless
motions.

Judge Kravitz reiterated that the language used in the subcommittee’s draft rule —
“should” — is the same as the current Rule 56. The committee, he said, has no intention of
excusing judges from granting summary judgment when they should do so. The draft
committee note is clearer on the point than the text of the rule, and it might be refined further.

A participant explained that the restyled rules had eliminated the word “shall”
throughout the rules because it is a vague and ambiguous term interpreted in different ways.
Instead, the restyled rules use the terms “may,” “should,” and “must” as a continuum from the
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most judicial discretion to the least. The committee, he noted, had used these terms
consistently, and the draft rule conforms with current usage and committee practice. “May™
and “must” are clear terms, he said, but “should™ is inherently more difficult to apply. It
means that generally a judge or party must do something, but has some discretion not to do so
in an unusual case.

A participant stated that trial judges must have flexibility to manage their caseload and
suggested that the committee abandon both “should” and “must” and consider a formulation
such as “granting the motion is appropriate,” or “granting the motion is warranted.” The
committee note could explain that the revised rule does not change existing law on when
summary judgment should be granted. Another participant agreed and suggested using
language along the lines of: “Summary judgment is appropriate when . . . .” This would be
similar to the formulation used in the Federal Rules of Evidence that “evidence is admissible
when ....”

Professor Cooper reiterated that “should” is used in the current Rule 56, and the
subcommittee had stuck with the existing language to emphasize that the proposal will not
change the standard for summary judgment. Nonetheless, some lawyers apparently fear
erosion of a moving party’s entitlement to summary judgment.

A member objected that judges who decline to grant summary judgment when it
should be granted do more than merely impose unnecessary costs for defendants. They also
change the decision maker in the case, judge or jury. This is a matter of great importance to
lawyers. Defense lawyers, for example, ask first whether a complaint will survive a motion
for summary judgment. Ifit, in fact, survives summary judgment, they fear the
unpredictability of a jury, especially if the case involves an unattractive defendant. So if a
summary judgment motion is denied, the case will likely settle.

Judge Kravitz reported that in his own district, the statistics do not bear out the notion
that juries favor plaintiffs. He said that he had held that view himself when he was a
practitioner, but the numbers demonstrate that it is a myth in his district.

Judge Kravitz asserted that a consensus had clearly developed that there is a need to
revise Rule 56. In addition, there seems to be a consensus supporting the subcommittee’s
proposed statement-and-response procedure. The only debate, he said, appears to be over the
details of what the revised national rule should specify. Suggestions that he thought would be
useful to bring back to the advisory committee include: (1) drafting a better formulation for
the “should” vs. “must” language; (2) revising the committee note to explain more precisely
what the committee is trying to do; and (3) examining circuit case law on the scope of a trial
judge’s discretion to grant or deny summary judgment.
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Protessor Coquillette emphasized that the Rules Enabling Act specifies that the rules
committees are charged with maintaining consistency in the federal rules of procedure. But,
he pointed out, Rule 56, as currently applied in the district courts, does not result in any
consistent national practice. Judge Rosenthal added that the Federal Judicial Center’s
research had not addressed the practices of individual judges. She noted, though, that some
judges use the proposed statement-and-response procedure even in districts that do not require
it by local rule.

Judge Kravitz reported that lawyers have recommended that the rule specify how an
attorney should present the common argument to the court that the movant is entitled to
summary judgment because the claimant lacks facts to prevail on the merits of its claim. In
addition, attorneys have reported that they often file motions to strike materials on the grounds
that they are not admissible in evidence. Accordingly, he reported, the subcommittee had built
into the proposed rule the ability of a moving party to assert that the claimant has no facts to
support its claim. And proposed Rule 56(c)(2)(B)(ii) specifies that a moving party may state
that the materials cited by the claimant to support a fact are not admissible in evidence. The
provision is intended to obviate a need for a party to file a motion to strike.

Professor Cooper explained that proposed Rule 56(e) gives a judge several options
when a response or reply does not comply with the rule or there is no response at all. First, the
judge may give the respondent another opportunity to respond properly. Second, the judge
may consider a fact accepted for purposes of the summary judgment motion. Third, the judge
may grant summary judgment if the motion and the supporting materials show that the movant
is entitled to it. Fourth, the judge may “issue any other appropriate order.” The
subcommittee, he said, had rejected the unstated alternative of permitting a court to grant
summary judgment by default if a party fails to respond — without regard to what the motion
and supporting materials might show.

Professor Cooper reported that lawyers at the recent mini-conferences had asked for
guidance on what a court should do if a summary judgment motion itself is defective. But, he
said, the subcommittee had decided that it was not worth addressing the matter in the rule
because judges already have a great deal of experience in dealing with deficient filings. Judge
Kravitz added that the rule deals only with nonconforming responses, but noted that plaintiffs’
lawyers might perceive it as tilting towards defendants. Therefore, he suggested that the
committee might want to add language, though not really needed, to defuse the suspicion, such
as by specifying that Rule 56(e) applies to a nonconforming “motion,” as well as to a
nonconforming “response or reply.”

A member noted that his circuit requires a district judge to examine the facts, even
when there is no response. Often, a movant is wrong on the facts and not entitled to relief.
There are many cases, moreover, where even if the facts were admitted, the movant would still
not be entitled to summary judgment.
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Professor Cooper stated that a number of local rules specify that if there is no response,
the court may accept the facts and grant relief. Under the draft rule, however, the court must
still consider all the materials submitted by the movant to establish entitlement and then
decide on the record that there are no genuine disputes and that reliet is appropriate. On the
other hand, if a fact is deemed admitted, the judge has no independent obligation to search
through the record to discover whether the fact might be controverted.

Judge Kravitz explained that the proposed rule requires a movant to cite to particular
parts of materials in the record to support the facts that it argues are undisputed. By way of
example, he suggested that if a motion were to state that a traffic light was green, but the cited
portion of the record actually showed that the light was red, the movant’s assertion that it was
green cannot be “deemed admitted” by the court. On the other hand, if the cited portion of the
record were to demonstrate that the light was green, the court need not search elsewhere in the
record to see whether there may be anything to contradict the assertion.

A member agreed strongly and explained that it was common for judges to examine
those portions of the record cited by movants in support of facts, only to find that they are
nothing more than a party’s own statements or opinions and not entitled to much weight.
Thus, the rule must give the court discretion to deny summary judgment, even without a
response, if the cited portions of the record simply do not make the case for summary
judgment.

Judge Kravitz agreed that the rule must give a judge discretion to deem a fact admitted,
and that is what the advisory committee had tried to accomplish in proposed Rule 56(¢). He
explained that many circuits require a judge or movant to send a special notice reminding pro
se litigants that if they do not respond, facts may be admitted by the court. A member
expressed strong approval of the provision as drafted and said that it would give the court
appropriate tools and also defer to circuit law. If a party does not comply with the rule, the
court must have discretion to do the right thing under the circumstances.

Some members questioned the relationship between subdivisions (a) and (g) of the
proposed rule. The language of Rule 56(g) — “if summary judgment is not granted on the
whole action” — appears to be inconsistent with the statement in Rule 56(a) that a party may
move for summary judgment in whole or in part. It was generally agreed that the two
provisions needed to be reconciled. In addition, subdivision (a) states that the court “should”
grant summary judgment — presumably in whole or in part — if the movant makes the
necessary showing. But subdivision (g) states that the court “may” grant partial summary
judgment. It is not clear why there should be different standards for partial and total summary
judgment. Perhaps Rule 56(g) should state that the court “should” grant partial summary
judgment in order to track the language of Rule 56(a). But other members objected that the
standard should be different for partial summary judgment.
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Judge Kravitz reiterated that the committee was simply trying to carry through the
existing standards for summary judgment. He agreed, though, that the committee needed to
look more closely at the interrelationship between the two provisions.

A member stated that it seemed odd that proposed Rule 56(f) contemplates a judge
acting in the absence of a motion for summary judgment. In an adversary system, it would be
better for the court to invite a motion. Professor Cooper said that he did not recall the
advisory committee having discussed this question explicitly. The focus of the provision, he
said, was on the notice that a court must give when neither party moves for summary
judgment, but the court believes that it may be warranted. Judge Kravitz added that Rule 56(f)
only says that sua sponte summary judgment is permissible as long as the court provides
notice and an opportunity to be heard.

Some members agreed that a judge should not have to invite a party to make a motion,
but it makes little difference as a practical matter. If a judge invites a motion for summary
judgment, a party will file one.

A participant asked whether the committee had contemplated requiring the court’s
notice that it is considering summary judgment sua sponte to be reflected on the record for the
benefit of the court of appeals. Judge Kravitz suggested that the rule might provide for
“notice on the record.”

Judge Kravitz reported that the proposed rule does not address cost shifting directly,
but the advisory committee would continue to examine the subject. At the last mini-
conference with the bar, he said, a number of defense lawyers stated that they would like to
have the court impose fees when a party’s opposition to a summary judgment motion is made
without any objective, reasonable basis, even though not necessarily in bad faith. But, he
added, the subcommittee had decided not to incorporate fee-shifting in the rule expressly.
Professor Cooper added that there was a great deal of concern by subcommittee members over
the sensitivity of cost-shifting. A proposal to allow it explicitly would be viewed with
considerable alarm by plaintiffs.

A participant noted that the rules already contain several cost-shifting provisions, and
all pose essentially the same problems. He suggested that the committee examine all the
provisions and craft a single cost-shifting provision to replace them all. Professor Cooper
noted that there are also cost-shifting provisions in statutes, and it would be difficult to
harmonize them all.

A member stated that FED. R. CIv. P. 11 (sanctions) should be sufficient to handle the
cost-shifting issue. Making a plaintiff pay the costs will not have much practical impact
because many plaintiffs are judgment-proof, and the existing cost-shifting provisions are not
used very often.
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Judge Rosenthal requested the participants to send any further thoughts on Rule 56 to
Professor Cooper and Judge Kravitz. Professor Cooper added that the advisory committee
would much rather hear concerns and issues now, rather than at the June 2008 Standing
Committee meeting. A participant noted that the work on Rule 56 will also impact many of
the state courts, and it should be of help to them as they revise their own summary judgment
rules and procedures.

FED.R.C1v.P. 26

1. Explanation of the Proposed Amendments

Judge Kravitz reported that the committee had been working for a couple of years on
expert witness issues. An ad hoc subcommittee chaired by Judge David Campbell, he said,
had conducted several conferences and meetings that focused largely on three issues:

(1) whether non-retained experts, such as treating physicians, in-house employees,
and law-enforcement officers, should be required to file a report with the court;

(2) whether drafts of experts’ reports and communications between lawyers and
retained experts should be subject to discovery; and

(3) whether communications between lawyers and retained experts waived work-
product protections..

Judge Kravitz noted that the American Bar Association had adopted a resolution
urging that federal and state discovery rules be amended to prohibit the discovery of draft
expert reports and attorney-expert communications. He said that three principal reasons
support amending Rule 26 (disclosures and discovery) to restrict discovery.

First, sophisticated lawyers regularly opt out of the current rule by mutual
agreement not to inquire into lawyer-expert communications or drafts of
experts’ reports.

Second, good lawyers have expressed unease and discomfort over the way that
they have to deal with experts under the current rule. They have to be careful
in what they write and say to their experts, and they warn their experts not to
write things down or prepare drafts. When they can afford it, parties even
resort to retaining two sets of experts, one for consultation and one for
testimony — because under the rule there is no discovery of communications of
the former.

Third, there 1s general agreement among lawyers that discovery under the
current rule produces a great deal of cost and effort without attaining any
corresponding benefits. In short, he said, the focus should be on the substance
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of an expert’s testimony, not on marginal i1ssues surrounding the process of
preparing the expert’s reports.

Judge Kravitz said that the 1993 amendments to Rule 26 had produced unintended
consequences. Virtually all lawyers that he has spoken with believe that changes in the rule
are needed because there is too much games-playing and unnecessary expense under the
current regime.

That being said, however, he added that drafting the proposed rule amendments was
proving much more difficult than the subcommittee had expected. Appropriate line-drawing
has proven tricky, and the advisory committee, he said, had not yet approved the final text of
the proposed amendments. The suggested rule in the agenda book, he explained, was just for
discussion purposes at this point. But, he added, Judge Campbell’s subcommittee was
unanimous in concluding that the drafts of expert witnesses should not be discoverable unless
a party can prove a need for them under the work-product standard. As for communications
with counsel, the subcommittee concluded that lawyers should be able to speak with an expert
without those communications being subject to discovery.

Under the Rules Enabling Act, he noted, the rule-making process cannot create
privileges. But it may provide protection for drafts of experts’ reports and attorney-expert
communications under the work-product rule, as was the case before the 1993 amendments to
Rule 26.

The committee, moreover, cannot ignore the impact on the discovery process of the
admissibility of drafts and communications at trial. It would not be productive, he suggested,
for the committee’s revised rule to prevent discovery of certain matters in the discovery
process, only to have them inquired into at trial. The standard of protection, he suggested,
should be the same for both discovery and trial. Otherwise, the artificial practices that the
committee was seeking to minimize will still continue. This issue, he said, would be
addressed in the committee note.

2. Disclosure of the Proposed Testimony of Non-Retained Experts

Judge Kravitz asked whether the members had any concerns about the portion of the
proposed amendments that would require a new, simpler form of disclosure from non-retained
experts, such as treating doctors, who are now exempt from the requirement that they file a
full expert report.

A member questioned the advisability of creating another category of report that
lawyers will have to prepare and asked how big a problem the current rule’s exemption of
certain witnesses from the report requirement really has been. He explained that he simply
deposes the treating doctor in every case and does not need a report.
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Judge Kravitz explained that the committee envisions not a “report,” but just a
disclosure. At present, a treating doctor may testify on matters dealing with causation or
prognosis at trial, and the lawyer for the other side objects that the doctor is offering expert
testimony without having filed an expert report. The case law, he said, is not uniform on the
subject. Moreover, most treating doctors simply will not write a report. But, as a matter of
fundamental fairness, some sort of disclosure should be required to notify the other party of
the subject of the proposed testimony.

Members suggested that if the requirement is merely for a simple disclosure, ang not a
full “report,” it would be far less costly. One expressed support for the concept of some sort
of disclosure, but objected to the language of the proposed Rule 26(a)(2)(A)(ii) that would
require the disclosure to state “the substance of the facts and opinions to which the witness is
expected to testify.” He said that the other side only needs to know what opinions the expert
will express, not the “facts.”

Members recommended including specific language in the rule to clarify the status of
“mixed” or “hybrid” witnesses. They are mostly fact witnesses, but they also offer expert
opinions. Lawyers argue frequently in court as to how much of the testimony is fact and how
much is expert opinion. The real question, it was suggested, is how much disclosure should
be made to the other party in advance, especially of witnesses who give both fact and expert
opinion testimony. One member suggested that disclosure is not needed of all “facts and
opinions.” Another suggested that the proposed wording, “the substance of the facts and
opinions,” is too ambiguous, for it could mean either a brief summary or greater detail.

Judge Kravitz stated that there is a need for some sort of disclosure of the substance of
a non-retained expert’s proposed testimony, but not as much disclosure as in the case of a
retained expert. He agreed that the committee should make the text of proposed Rule
26(a)(2)(A) clearer, and the rule and note should state more precisely what is required in the
disclosure.

A participant observed that the rules already contain several different formulas for
disclosure, and another is not needed. It would be better to refer to an existing standard in the
rules and state, for example, that “a Rule 26(a) disclosure should be made.” The Evidence
Rules divide witnesses into two specific categories — fact witnesses and expert witnesses. But
in fact, almost all witnesses fall into both categories. Perhaps the Evidence Rules should
create a new category of witness that recognizes both aspects of their testimony.

A member suggested that one way to clarify the scope of the required disclosure would
be to state that the lawyer’s disclosure, plus any other materials the lawyer provides, must be
sufficient to provide “notice’ to the other side.
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3. Protecting Drafts of Expert Reports and Attorney-Expert Communications

Judge Kravitz noted that it was important to reduce costs by providing protection for
expert drafts and communications. The rule, however, should not create new litigation and
should not put out of bounds matters that lawyers should be able to discover. Professor
Cooper suggested that it might be helpful to change the requirement in Rule 26(a)(2)(B) from
“data or other information considered” to “facts or data considered.”

Judge Kravitz said that the subcommittee had decided to treat an expert’s draft reports
as protected by the work-product doctrine. Thus, a party could obtain expert draft reports only
if it were able to establish a need and hardship. He added that there had been initial
enthusiasm in the subcommittee to specify that a party must make the work-product showing
of need and hardship in order to discover attorney-expert communications bearing on the
opinions to be expressed by the expert. This requirement, for example, is set forth in the New
Jersey rule, which protects from disclosure the collaborative process between attorney and
expert. The expert is, in effect, treated as part of the lawyer’s work product.

But the subcommittee became increasingly concerned that the proposal would make it
impossible to ask an expert about certain matters that legitimately should be discoverable.
Therefore, it has attempted to draft a rule that makes fine distinctions and protects, as work
product, all attorney-expert communications other than those that address the opinions that the
expert will express. The subcommittee, he said, has struggled with the distinction and found it
difficult to draft. Accordingly, it would welcome any input that Standing Committee members
might have about how far the protection of attorney-expert communications should extend.

A member stated that the approach embodied in the New Jersey rule is excellent and
would save time and money. Under that rule, both sides enjoy the same protections. He
noted that in all the cases he litigates, he seeks an agreement with his opponent to establish
this very regime, i.e., agreeing that expert-witness drafts and attorney-expert communications
will not be discoverable. A party may inquire into whatever an expert witness actually did or
did not do. But their draft reports and communications with attorneys regarding the
development of their report and opinions are not discoverable.

A member predicted that if the rule does not protect attorney-expert communications,
lawyers will simply opt out of it by agreement. The rule, moreover, must make the protection
against discovery airtight. Otherwise, parties with means will continue to hire two sets of
experts, one for consulting and one for testifying.

A member pointed out that if the committee were to limit what may be inquired into at
trial, not just in discovery, the limits would have to be different in civil cases and criminal
cases. A criminal defendant is entitled to ask an expert witness in a criminal case what the
prosecutor has told the expert. That testimony simply cannot be limited, other than on
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grounds of relevancy and privilege. Similarly, in a criminal trial, an expert’s drafts and notes
must be turned over to the defendants under 18 U.S.C. § 3500. Normally, civil discovery is
broader than criminal discovery, but in this particular context, civil discovery would be
narrower than criminal.

Judge Kravitz noted that the advisory committee had considered inserting language in
the committee note to address preserving the discovery protections at trial. The assumption
has been that matters protected by work product for purposes of discovery should also be
protected for purposes of trial. The committee, though, does not address the matter in the text
of the rule itself.

A member acknowledged that this is a difficult area to address in a rule, but argued
that the contemplated changes are essential and should be pursued. He emphasized that
attorney-expert communications need protection and reported that he tries to reach opt-out
agreements with counsel in all cases. But, he said, counsel must be allowed to inquire into
certain communications, such as: (1) what an expert witness had been told to do, or not to do;
(2) what were the lawyer’s instructions to the expert; and (3) what set of facts the expert was
told to assume.

Judge Kravitz agreed that a party should always be able to inquire into what set of facts
the expert was told by the lawyer to assume. He acknowledged that a rule that places certain
matters out of bounds for discovery purposes will result in lawyers obtaining less information.
Therefore, the committee must be confident that the compensating benefits of a proposed rule
outweigh the limitations. The line that the draft rule draws, moreover, must be clear in order
to avoid endless litigation. He added that the New Jersey lawyers had informed the
subcommittee that they are perfectly capable of attacking opposing expert witnesses without
having to discover their communications with lawyers.

Members agreed that a jury is entitled to know what instructions a lawyer has given an
expert and what prompted the expert to use one approach rather than another. The jury should
know whether a witness is a hired gun and draw whatever conclusions it can from that fact.
One member argued strongly that discovery of some attorney-expert communications is
essential and expressed skepticism that lawyers will favor changes in Rule 26 that limit their
scope of inquiry. Judge Kravitz responded that lawyers of all kinds have told the committee
that they favor a change in the rule along the lines proposed by the subcommittee. Among
other things, they complain that they simply cannot afford to hire two sets of experts and are
looking to the committee for relief.

A member noted that one fear about giving greater protection to attorney-expert
communications is that lawyers will be prevented in the discovery process from uncovering
abuses. But, he observed, lawyers do not learn about abuses now, even with all the cost and
time now expended on discovery fights over communications.
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A member stated that the rules in New Jersey and Massachusetts that protect attorney-
expert communications apparently work very well and enjoy wide bar support. But it would
be good to know whether other states follow similar models. There could be problems if the
federal rules were to proceed in a direction sharply different from most of the states. An
alternative approach might be to leave the current rule in place, but to add a sentence stating
that nothing-in this rule precludes a stipulation by the parties to the contrary.

A member argued for a complete ban on inquiry into attorney-expert communications,
with one or two narrow exceptions along the lines discussed by the committee. Others agreed
and suggested that an opponent should be able to ask an expert only such limited questions as
who hired the expert, who paid the expert, and whether the expert had been paid to do any
earlier work for the law firm. '

A member added that the committee should be careful to make it clear that the rule
addresses only discovery and that the situation at trial may be different. The opposition may
not inquire into certain matters during the discovery process, but is not necessarily precluded
from asking about them at trial.

4, Next Steps for the Advisory Committee

Judge Kravitz asked for a sense of the Standing Commiittee as to whether the advisory
committee should continue with its efforts to draft amendments to Rule 26. In addition, he
asked for the Standing Committee’s advice on whether the rule should: (1) draw a fine line
delineating which attorney-expert communications are discoverable and which are not; or (2)
simply impose a complete ban on the discovery of attorney-expert communications.

The committee took a straw poll and agreed unanimously to encourage the advisory
committee to continue working on amendments to Rule 26. On a second straw vote, it agreed,
with one dissent, that the advisory committee should continue in its current direction on the
proposed amendments. Judge Rosenthal observed that the debate had illustrated the eternal
trade-off between clarity and nuance. The present rule, she noted, is very simple and requires
the turnover of drafts and communications. It clearly needs refinement, but without a loss of
clarity.
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Tallman and Professor Beale presented the report of the advisory committee,
as set forth in Judge Tallman’s memorandum and attachments of December 12, 2007
(Agenda Item 7).

Amendments for Publication
FED.R. CRIM. P. 5, 12.3, and 21

Judge Tallman reported that in June 2007 the Standing Committee had approved
for publication several rule amendments to implement the Crime Victims’ Rights Act.
Since that time, the advisory committee has continued to review the rules to determine
whether additional amendments are needed. As a result of that review, it was now seeking
approval to publish three more rule amendments dealing with victims’ rights.

The change to FED. R. CRIM. P. S (initial appearance) would make it clear that a
court must take the impact of the defendant’s release on the safety of the victim into
account in determining whether to detain or release the defendant.

The proposed amendment to FED. R. CRIM. P. 12.3 (notice of public-authority
defense) would specify that a victim’s address and phone number not be given
automatically to a defendant who raises a public-authority defense. Rather, the defendant
must make a showing of need before the court may release the information. The
amendment would also give a court authority to fashion reasonable procedures to meet the
defendant’s need without risking danger to the victim. The amendment, Judge Tallman
said, is a conforming change similar to the amendment that the committee has made to
Rule 12.1 (notice of alibi defense), which will take effect on December 1, 2008.

The proposed amendment to Rule 21 (transfer for trial) would require a court to
consider the convenience of victims, in addition to the convenience of parties and
witnesses, in determining whether to transfer proceedings to another district.

Professor Beale explained that when the advisory committee had considered the
original package of rule amendments to implement the Crime Victims’ Rights Act, serious
questions had been raised as to whether protections already specified in the Act should be
repeated in the rules. She noted that this is a continuing and recurring policy question, i.e.,
whether self-executing statutory provisions should be repeated in the rules. The issue, she
said, is raised by all three proposed amendments.

Professor Beale noted that if a statutory protection is not picked up in the rules,
advocates will argue that the courts are not doing all they can to protect victims. That
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perception is unacceptable, she said, because one of the purposes of the framers of the Act
was to make courts and lawyers more sensitive to the needs of victims. She noted, by way
of example, that the Act specifies that a court must consider protection of victims when it
sets bail for a defendant. Therefore, it can be argued that the proposed amendment to Rule
5 is superfluous. Nevertheless, repeating the statutory directive at the appropriate point in
the rules underscores the Judiciary’s commitment to protecting victims. The advisory
committee, she said, has been attempting to tread a fine line by not repeating all the
various provisions of the Crime Victims’ Rights Act in the rules, but including some key,
sensitive requirements.

With regard to the proposed amendment to FED. R. CRIM. P. 5, a member pointed
out that the Bail Reform Act sets forth a number of factors, other than the right of a victim
to be reasonably protected, that the court must consider in determining the release of the
defendant. He questioned whether the proposed amendment tilts the playing field by
specifying only this one factor — protection of the victim — in the rules to the exclusion of
all the other statutory factors. Professor Beale responded that the amendment may
arguably tilt the playing field a bit, but the committee could not repeat all the statutory
factors in the rule. Again, making a single exception to protect victims is appropriate and
demonstrates the concern of the courts to protect victims. Some members suggested
language that might be inserted in the text to reflect that victims’ rights are among several
factors specified in the statute.

A member suggested leaving the rule text alone and simply mentioning a victim’s
rights in the committee note. But Professor Beale replied that it would be better to include
the matter in the text of the rule, where it will have more impact.

A member observed that the proposed amendment to Rule 21 states that a court
must consider the convenience of victims only when the defendant makes a motion to
transfer. But the court should consider the convenience of victims in all cases, whether or
not the defendant makes a motion. Professor Beale attributed the proposed language to the
structure of the rule. The prosecutor initiates proceedings in the district in which the case
will be prosecuted. Then the defendant moves to change the location. Judge Tallman
suggested that the language could be changed to specify that the court consider the
convenience of victims in considering a transfer.

Professor Beale raised the possibility of changing the language from “for the
convenience of the parties, any victim, and the witnesses” to “after considering the
convenience of the parties, any victim, and the witnesses, the court may . ...” A member
suggested expanding the rule to two sentences. Judge Rosenthal agreed that the language
should be refined, and she suggested that the Standing Committee approve the amendment
for publication subject to drafting changes by the chair and reporter of the advisory
committee that take into account the comments of Standing Committee members.
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A member asked what happens under proposed Rule 12.3 once a defendant makes
the required showing of need for personal information about the victim. He asked whether
the advisory committee had considered requiring that notice be provided to the victim
before the court orders the government to turn over the personal information. Since the
intent of the proposed amendment is to protect victims, they should be notified as to what
is happening. Although prosecutors normally do notify victims of requests for
information, it does not happen in every case. Others agreed that victims should be
notified immediately when a request for information is first made.

Mr. Tenpas expressed concern that any amendment to the rules that would require
the Department of Justice to notify victims might create liability for the Department if it
failed to notify a victim in a particular case. A prosecutor’s failure to follow a federal rule,
as opposed to failure to follow an internal policy directive of the Department, might have
implications for the government’s or prosecutor’s liability.

Professor Beale noted that the proposed amendments to Rule, 12.3 regarding the
public-authority defense, track the amendments to Rule 12.1 (notice of alibi defense),
which have already been approved and are due to take effect on December 1, 2008. Rule
12.1, as revised, does not contain a notice requirement of the kind the committee is now
discussing regarding Rule 12.3. Judge Tallman observed, though, that the alibi defense is
likely to arise more frequently than the public-authority defense. Even though it would be
desirable to make the two rules parallel, it is too late to do anything about amending Rule
12.1 further before it takes effect.

Judge Rosenthal suggested that the committee monitor practice under the revised
alibi defense rule once it takes effect. If it decides that a notice provision is appropriate, it
could propose adding it to both rules at a later date. Judge Tallman agreed and
emphasized that the advisory committee has viewed implementation of the Crime Victims’
Rights Act as an ongoing, iterative process. It will continue to monitor experience under
the Act and address any real problems as they arise.

Judge Tallman reported that victims’ rights proponents have not been satisfied with
the committee’s pace or results to date in implementing the Act. Some apparently believe
that the committee has delayed making rule changes. As a result, he said, Senator Kyl had
introduced legislation to bypass the entire Rules Enabling Act process and enact by statute
all the proposed rule changes drafted by victims’ rights proponents. Judge Tallman
emphasized that it would be far better to follow the Rules Enabling Act process.

Judge Rosenthal stated that there had been no further Congressional developments
on the legislation, and there appeared to be no need for the committee to take hasty action.
Nevertheless, she said, there continues to be a good deal of interest in Congress regarding
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victims’ rights. So if the committee is seen as not moving far enough or fast enough
within the rules process, Congress may decide to proceed with further legislation.

Mr. Tenpas reported that the Department of Justice regularly receives expressions
of Congressional dissatisfaction with actions that the Department takes in particular cases.
He stated that victims’ rights is an area of active monitoring by private groups and
individuals with ready access to Congress.

Mr. Cecil reported that the Federal Judicial Center had undertaken a study of
victims’ rights implementation in the courts. Then the Government Accountability Office
began a similar study, adopting the Center’s research design. As a result, the Center has
suspended its efforts until after the GAO files its report.

The Committee without objection by voice vote approved the amendments for
publication, with the understanding that the advisory committee may modify the
language of the amendments along the lines of the Standing Committee discussion.

Committee Membership for a Victims’ Rights Advocate

Judge Tallman reported that the Chief Justice had received a request to add a crime
victims’ advocate as a permanent member of the Advisory Committee on Criminal Rules.
The Chief Justice remanded the request to the Standing Committee, which in turn
remanded it to the advisory committee.

The advisory committee, he said, had rejected the idea on the merits, emphasizing
that its meetings and workings are all collaborative and open. The rules process is public,
and victims’ rights advocates are in fact heard. It would set a terrible precedent, he said, to
appoint as a committee member a partisan advocate wedded to a particular viewpoint or
group. The rule-making process is a collegial process, and partisan advocacy is
inappropriate.

Several participants expressed strong agreement and noted that if the precedent
were set, there would be unfortunate consequences for the other rules committees. They
said that the advisory committees bend over backwards to consider all sides of issues and
reach out to affected parties. Committee members, of course, may bring their particular
experiences to the table, but the working reality is that each member puts justice and the
rule-making process first.

A member observed that a criminal case traditionally has been viewed as a three-
party proceeding involving the judge, the prosecutor, and defense counsel. Butthe Crime
Victims’ Rights Act, some victims’ rights advocates claim, has transformed it into a four-
party process involving the judge, the prosecutor, defense counsel, and the victim’s
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representative. Raising the victim to the status of a full party in each criminal case, he
said, would represent a fundamental shift in the very structure of the criminal justice
system and upset the careful balance established by the Constitution and federal statutes.

Several members agreed that a partisan seat should not be created on the advisory
committee, but emphasized that the committee needs to make sure that the victims’ rights
community is fully informed and given full input into the process. That community might
have a sense of greater responsiveness if the committee maximized the ability of victims’
advocates to participate.

Judge Tallman stated that the advisory committee had agreed to do exactly that.
Among other things, it had suggested that the Department of Justice meet with victims’
groups on a regular basis. The committee also has placed crime victims’ issues on its
website, and it recently sent a letter to victims’ groups seeking their input. The Federal
Judicial Center, moreover, now includes victims’ rights in the curriculum of its training
programs for newly appointed judges, and it is working on a pocket guide for judges on
the obligations imposed by the Act.

Mr. Ishida added that the former Judge Cassell, a leading victims’ rights advocate,
had thanked Judge Tallman for the advisory committee’s outreach efforts and asked that
they be continued. Mr. Rabiej elaborated that the advisory committee had sent a letter to
20 groups that had commented on, or expressed interest in, the committee’s victims’ rights
amendments. It asked them to keep the committee informed of any specific examples of
victims’ rights being denied in court.

Mr. Tenpas stated that the Department of Justice has maintained regular contact
with large numbers of victims’ rights groups. He suggested that the Department and the
advisory committee might share information in this area. The Department could give the
committee a list of the victims’ groups with which it has contact.

Judge Kravitz stated that the Advisory Committee on Civil Rules had asked
organizations like the American Bar Association to send a liaison to its meetings. Along
the same lines, he suggested, the Criminal Rules Committee might consider inviting
victims’ advocates to attend committee meetings.

Judge Rosenthal observed that the Standing Committee clearly appeared to be in
agreement with the views of the advisory committee. She suggested that the request be
treated as an action item, and the committee should inform the Chief Justice by letter that
it will not ask him to appoint a victims’ representative to be a member of the advisory or
Standing Committee. She asked the advisory committee to draft a letter for the Chief
Justice to be circulated to the Standing Committee for approval. The letter, she said,
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should also point out that the rules committees will continue to monitor victims’ rights
issues and seek input and information from victims’ rights groups.

Informational Items

Judge Tallman reported that the advisory committee was considering an
amendment to FED. R. CRIM. P. 32(h) (notice of a court’s possible departure from the
sentencing guidelines) to specify what a sentencing judge must disclose to the defendant
before imposing a sentence outside the guidelines. He noted that the Supreme Court
recently had granted certiorari in a case that may shed additional light on the issue. Asa
result, the advisory committee had decided to put the amendment on hold pending the
Court’s decision.

Judge Tallman stated that he had appointed a subcommittee, chaired by Thomas
McNamara, to consider proposed amendments to Rule 11 of the habeas corpus rules. The
subcommittee had met twice and will report to the committee at the next meeting.

He reported that Professor Struve, reporter to the Advisory Committee on
Appellate Rules, had addressed his advisory committee on the subject of indicative
rulings. The criminal advisory committee, he said, was considering piggybacking on the
proposed amendments to the Appellate Rules and the Civil Rules on this issue.

Judge Tallman briefly summarized recommendations pending before the advisory
committee from the Federal Magistrate Judges Association to amend: (1) Rule 6 (grand
jury) to permit the return of an indictment by video conference; (2) Rule 12 (pleadings and
pretrial motions) to require a defendant to assert before trial any contention that the
indictment fails to state a claim; (3) Rule 15 (depositions) to permit the deposition of a
witness outside the presence of the defendant when it is impractical or impossible to
depose the witness in the defendant’s presence; and (4) Rules 32.1 (revoking or modifying
probation or supervised release) and 46 (release from custody) to expressly authorize an
arrest warrant or summons to revoke bail or supervised release.

A member pointed out a problem with a motion under FED. R. CRIM. P. Rule 29(c)
(motion for a judgment of acquittal) being filed after trial. Judge Tallman reported that the
advisory committee had abandoned its recent, controversial efforts to amend Rule 29 after
discovering how seldom Rule 29 motions are made in the courts.
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REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Hinkle and Professor Capra presented the report of the advisory committee,
as set forth in Judge Hinkle’s memorandum and attachments of December 1, 2007
(Agenda Item 8).

Informational Items

Judge Hinkle reported that the process of restyling the Federal Rules of Evidence is
now underway. He explained that restyling of the rules had been deferred until after
completion of the restyling of the appellate, criminal, and civil rules. He noted that there
has been general agreement that the evidence rules should be changed as little as possible.
Stability is more important for these rules than for other federal rules because lawyers use
the evidence rules in the courtroom every day, and often do so on the fly. By the same
token, however, a good argument can be made that the evidence rules, inparticular, need
restyling because they must be clear for lawyers.

Judge Hinkle reported that the advisory committee had decided that the clarity of
the rules could be improved by restyling, and it decided to follow essentially the same
restyling process used by the Advisory Committee on Civil Rules to restyle the civil rules.
To begin the process, the subcommittee asked Professor Joseph Kimble, consultant to the
Style Subcommittee, to draft for its review a few restyled evidence rules. The committee
concluded that the product was a marked improvement over the current rules. It then
divided the body of rules into three batches and expects to have the first batch (Rules 101 to
415) ready for review by the Standing Committee at its June 2008 meeting. By that time,
the restyled rules will have been well vetted by the advisory committee and the Style
Subcommittee. Under the current timetable, the restyled evidence rules would take effect
on December 1, 2011.

Judge Hinkle reported that the advisory committee was reviewing Rule 804(b)(3)
(hearsay exceptions), dealing with a declaration against penal interest by a declarant who is
unavailable. When Congress enacted the rule, he said, it specified that the defendant must
provide corroborating circumstances for an exculpatory declaration. But the prosecution
need not show corroborating circumstances for an incriminating declaration. The
prosecution, however, must still meet constitutional confrontation-clause requirements,
which are similar but different. The constitutional requirements are not set forth in the rule,
so it does not state accurately what the law is.

Several years ago the Standing Committee had approved an amendment to Rule 804
on this issue and forwarded it to the Supreme Court for issuance. But the Court decided the
Crawford case and remanded the proposed amendment for further consideration. The
advisory committee has held the amendment in abeyance in order to monitor case law
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developments under Crawford. It now plans to present the Standing Committee at its June
2008 meeting with a recommendation — either to amend Rule 804 or not.

Professor Capra reported that the case law appears to be settling on the principle
that any hearsay statement that is admissible is non-testimonial under Crawford, and
therefore constitutionally admissible. If so, there really is no Crawford problem with the
rules, because they do not allow admission of hearsay statements under circumstances that
offend the Constitution.

Professor Capra also reported that the Supreme Court had just granted certiorari in
California v. Giles, involving the forfeiture of hearsay exceptions. The issue in that case is
whether the defendant forfeited a hearsay exception by allegedly killing the declarant. If
the Court affirms, there could be a conflict between the Confrontation Clause and the
provision in Rule 804 dealing with forfeiture of exceptions.

REPORT OF THE SEALING SUBCOMMITTEE

Judge Hartz reported that the rules committees have been asked on several
occasions to consider rules on secrecy, protective orders, and sealing. Recently the chief
judge of the Seventh Circuit expressed concern to the Judicial Conference about the
practice of some district courts sealing entire cases, and it asked the Conference to study the
matter. The Conference referred the matter originally to the Court Administration and Case
Management Committee. As a result of that committee’s efforts, the Conference corrected
a situation in which the CM/ECF electronic dockets in some district courts had shown that
sealed cases did not exist.

But the correction did not address the policy issue of whether an entire case should
ever be sealed. The Executive Committee of the Judicial Conference has now referred to
the Standing Committee the issue of whether, and when, the sealing of cases is appropriate.
The Standing Committee appointed a subcommittee, chaired by Judge Hartz, with
representatives of each advisory committee as members, and Professors Coquillette and
Marcus as its reporters. The subcommittee intends to seek input from the Department of
Justice and from clerks of court.

0 The subcommittee held its first meeting two days ago. Its first order of business
was to decide on the proper scope of its inquiry. It concluded that the scope should be
narrow and that its inquiry should only address the sealing of entire cases, not court orders
that seal particular motions or record materials.

Judge Hartz pointed out that there is a definitional question as to what constitutes an
entire case. He asked, for example, whether it would cover: (1) a sealed application for a
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wiretap; (2) a sealed adversary proceeding within the context of a larger bankruptcy case; or
(3) a sealed motion or application that has been assigned its own miscellaneous case
number. He also noted that some cases are sealed for a period of time and then re-opened.

He noted that the subcommittee had agreed to seek further data on sealed cases from
the Federal Judicial Center to guide its inquiry. Tim Reagan of the Center has agreed to
examine data from 2006 cases and will provide preliminary information before the next
committee meeting.

REPORT OF THE TIME-COMPUTATION SUBCOMMITTEE

Professor Struve reported that Judge Kravitz had assumed chairmanship of the
Advisory Committee on Civil Rules and that Judge Huff has replaced him as chair of the
Time-Computation Subcommittee. She thanked Judge Kravitz for his leadership of the
project, and Judge Huft for taking over the work.

Professor Struve explained that the centerpiece of the time-computation project is a
change in the method of counting time. The mandate is to count all days unless the final
day of an event falls on a weekend or holiday. The subcommittee, she said, had produced a
template rule that each advisory committee adopted, and proposed rule amendments were
published for comment in August 2007. The responses from the public to date, she said,
have been sparse, but rigorous. The scheduled hearings on the amendments had been
cancelled, and the comment period ends on February 15, 2008. At that time, the
subcommittee will consider the comments and refer its views to the advisory committees.

Professor Struve summarized the comments received to date. She reported that
Chief Judge Easterbrook had expressed strong support for the project, but suggested that
the committee take the opportunity to abolish the “three-day rule,” noting that electronic
service is rendering it obsolete. Professor Struve observed that the advisory committees
have indeed been considering the “three-day rule” for the last decade. Judge Kravitz added
that the subcommittee had made a conscious decision that the time was not yet ripe to
abolish the “three-day rule,” but the matter will be addressed again in the future.

Professor Struve reported that the Committee on Civil Litigation of the Eastern
District of New York strongly opposed the time-computation project, arguing that the costs
of change will exceed the benefits. The committee said that the current time-counting
system is working fine, and changing it will cause problems. In particular, it highlighted
the problem of computing statutory deadlines and offered some suggestions on how to
tweak the proposed rules, if the project proceeds.
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She noted that the advisory committees had been asked to identify the most
important statutory deadlines in their respective areas that Congress should be asked to
adjust in order to conform various statutory time limits to the new time-computation rules.
She emphasized that it will be essential to coordinate the rules changes with the legislation.
In addition, local courts of court will have to be adjusted to comport with new national
time-computation rules.

Professor Struve explained that the advisory committees at their spring meetings
will consider the public comments and review their list of statutory deadlines in order to
recommend to the Standing Committee which statutory deadlines should be adjusted. They
will submit their recommendations for approval by the Standing Committee at its June
2008 meeting.

Mr. Tenpas reported that the Department of Justice was studying time-computation
issues. He noted that passions are strong in every direction, as officials have widely
divergent opinions. The Department considers the likelihood that Congress will act on
statutory deadlines to be remote. He stated that he did not know what position the
Department ultimately will take on the proposed time-computation changes, but the
Standing Committee should know that many in the Department believe that the proposals
are a bad idea. The Department should have a new Deputy Attorney General and other top
leaders shortly, and at that time it will be able to develop Department-wide positions.

REPORT ON STANDING ORDERS

Judge Rosenthal reported that Professor Capra had been asked to examine the use of
standing orders in the courts. As a result, he had drafted an excellent paper on the subject
and presented it at the June 2007 committee meeting. In addition, the committee has been
working with Professor Capra to develop a survey asking district judges and bankruptcy
judges for input in developing guidelines that would identify for the courts the matters that
are best addressed in local rules and those that should be addressed in standing orders. The
courts, moreover, would be encouraged to make standing orders more accessible to the bar.
The proposed survey, she said, is now being reviewed by the Administrative Office before
being sent to the district and bankruptcy courts.
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PANEL DISCUSSION ON BELL ATLANTIC V. TWOMBLY AND NOTICE PLEADING

Protessor Burbank moderated the discussion on the impact of the Supreme Court’s
decision in Bell Atlantic v. Twombly, 127 S.Ct. 1955 (2007), on notice pleading. The panel
consisted of Judge Scirica, Ms. Cabraser, and Messrs. Joseph and Bernick.

Professor Burbank introduced the topic by addressing: (1) whether Twombly
represents a repudiation of the philosophy underlying the original 1938 Federal Rules of
Civil Procedure; (2) the scope of Twombly’s application and whether it truly represents a
major change in practice; (3) the extent to which Twombly affects interpretations of FED. R.
C1v. P. 8 and 12 on heightened pleading; and (4) the impact of Twombly on the rule-making
process and on access to the courts.

Professor Burbank noted that the drafters of the Federal Rules of Civil Procedure
rejected the old common law and code pleading system in large part because it had blocked
access to the courts by imposing technical and artificial distinctions and by preventing
parties from obtaining the facts that they needed to pursue their claims. The Founders
believed that pleading is a feckless means to discover which matters are in dispute and can
lead to inefficient trials. Therefore, they decided that pleadings should play a lesser role
under the federal rules, and greater emphasis should be given to judicial discovery,
summary judgment, and the pretrial conference.

But fact pleading died hard. As late as 1953 the Judicial Conference lobbied for
restoring the pleading requirements. Then came the litigation explosion of the 1960s, and it
became clear that the Founders had overestimated discovery as a means of narrowing issues
and had underestimated the value of pleading. He added that some have suggested that
Twombly applies only to Sherman Act or antitrust conspiracy cases. But he said that his
reading of the thousands of cases that have cited Twombly demonstrates that that is simply
not the case.

Mr. Joseph reported that in just six months, Twombly has already been cited more
than 3,000 times. It is being applied in all types of cases and has had a major impact. The
courts are addressing and citing Twombly in every case, and it has replaced the prior
standard laid down in Conley v. Gibson. He noted that the plausibility pleading standard
erected by Twombly — that the plaintiff must plead a factual predicate to suggest plausibility
— represents a real change. The question remains, though, whether Twombly applies outside
Sherman Act cases. One reading is that the decision may apply in complicated cases, but
not in simple ones. In simple cases, it appears that the courts after 7wombly have been
sticking to notice pleading.

Thus, no one really knows for sure what FED. R. C1v. P. 8 (general rules of
pleading) means any longer. The text of the rule may have meant one thing for 50 years

Page 37

47



January 2008 Standing Committee - Draft Minutes

before Twombly, but now it may mean something difterent. Civil complaints may now be
dismissed by the district courts for being too short. We do know from Thwombly that
conspiracy claims, such as civil RICO and civil rights claims, are subject to a fact-based
requirement that a plaintiff plead facts sufficient to show plausibility. Importantly, the
Second Circuit in Igbal v. Hasty. 490 F.3d 143 (2d Cir. 2007), found in Twombly a flexible
plausibility standard under which heightened pleading is required where necessary to
establish plausibility.

Mr. Bernick agreed that Twombly is not confined to antitrust claims. The Supreme
Court repudiated Conley, but it did not have to retire Conley in order to clarify the standard
for pleading only in antitrust cases. Clearly the Court’s intent was to announce a broader
application to all complex, non-routine cases. Now the federal courts have to figure it out.

Professor Burbank pointed out that the first sentence of Twombly explicitly states
that: “We granted certiorari to address the pleading standards in antitrust conspiracy
cases.” A member added that the Court decided Erickson right after Twombly and made it
clear in that case that notice pleading still prevails in simple cases. Therefore, Erickson
needs to be integrated into Twombly. In fact, it may be that Twombly is being over-read in
the vast majority of cases where the defendant can figure out from the complaint what is
being alleged by the plaintiff. Erickson was a quick per curiam, issued just three weeks
after Twombly, and it might have been a vehicle for the Court to send a prompt message
that Twombly was not intended to abolish notice pleading. Another member disagreed,
though, arguing that Erickson means very little and suggested that the appellate decision in
that case was wrong.

Professor Burbank noted that illustrative patent infringement form appended to the
civil rules (former Form 16, renumbered as Form 18 in 2007) is an example of pure notice
pleading. He asked whether the advisory committee, in the light of Twombly, should
discard the forms that illustrate pleading. Mr. Joseph added that the illustrative civil rules
2form for pleading a negligence case is also arguably inadequate under Twombly.

Professor Coquillette observed that lawyers have been shaped both by the common
law rules of pleading and equitable rules of pleading. One explanation of 7wombly, he
said, may be that it seeks to foster a system that looks at the context of a claim and gives a
judge discretion, following the tradition of equity, rather than common law.

Judge Scirica discussed the factual specificity required by Twombly and its relation
to the goal of providing sufficient notice to the defendant. He said that the problem with
Conley v. Gibson was not with what it said, but with how it had been interpreted to require
judges to speculate about unspecified and undisclosed facts. That approach was not
helpful, and it was beneficial for the Supreme Court to supersede it in 7wombly.
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He pointed out that the Court in 7yvombly noted that FED. R. CIv. P. 8 requires a
plaintiff to provide fair notice to the defendant. Plausibility, though, is not mentioned in
the general standards of the rule. Many courts have looked to the fair notice aspect of
Twombly as the key element, and they are correct. Notice, though, is different from
plausibility. The Second Circuit decision in /gbal was clearly based on context, and it
added the concept of context to that of notice. The resulting “flexible plausibility” standard

"means the degree of factual specificity necessary to render a claim “plausible” in context.
For example, a mere allegation of conspiracy does not provide sufficient notice, but a mere
allegation of negligence does.

Judge Scirica noted that there is reason to ask whether Twombly conflates the
purposes of FED. R. CIv. P. 12(b)(6) (motion to dismiss for failure to state a claim) and
FED. R. C1v. P. 12(e) (motion for a more definite statement). The plausibility standard
could be viewed as a standard more relevant to determining a motion for a more definite
statement, rather than a motion to dismiss for failure to state a claim.

Professor Burbank observed that the Court in Twombly took pains to state that it
was not requiring that “specific facts” be pleaded. But, he asked, what is the difference
between “specific facts,” which Twombly said were not required, and the kinds of facts that
will now be required. Judge Scirica responded that the only way to make sense of the
matter is to focus on the notice requirement. Given the context of a case, what is needed
for the plaintiff to give fair notice to the defendant?

Professor Burbank added that “notice” is only supposed to be notice sufficient to
permit the defendant to file an answer accepting or denying the allegations. That is not
much of a requirement, as the illustrative forms suggest. It appears, therefore, that
Twombly may be changing the nature of “notice.” Judge Scirica agreed and emphasized
that each class of cases will have to be treated differently based on context. The plausibility
requirement will lead to inconsistent opinions, because different judges will see
“plausibility” differently. Professor Burbank lamented the resulting lack of uniformity
under the federal rules.

Mr. Joseph noted that since 7wombly apparently offers the possibility of a dismissal
under FED. R. C1v. P. 12(b)(6), practitioners are likely not to bother with motions for a
more definite statement.

A participant observed that before Twombly, practitioners largely had been of the
view that filing a motion to dismiss under FED. R. C1v. P. 12(b)(6) is a waste of time
because judges usually just refer the movant to discovery. The only recognized exceptions
are for those claims, such as defamation and conspiracy, where the rule requires pleading
additional facts and a plaintiff cannot rest on a broad allegation.
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A member reported that practitioners indeed are now bringing more motions to
dismiss after Twombly. But, even after Twombly, courts are still granting leave to amend
after some discovery. Courts may also grant motions to dismiss without prejudice,
allowing plaintiffs to plead more facts and refile their complaint. Ms. Cabraser agreed that
motions to dismiss have been more common since 7wombly, and Mr. Joseph agreed that
Twombly actually argues in favor of granting liberal leave to amend.

Mr. Cecil reported that the Federal Judicial Center was gathering additional data on
motions to dismiss in order to assist the committee’s future deliberations. The Center, he
said, has data on cases going back to 1975 and it can produce multi-year case comparisons.
The Center will await the committee’s direction as to the right time to gather and analyze
the information.

Judge Rosenthal observed that it is difficult to reconcile Twombly with the language
of FED. R. C1v. P. 8. Under Twombly, FED. R. C1v. P. 12(b)(6) and 12(e) are really no
longer separate, and the current rule structure no longer makes sense. She noted, too, that
the illustrative forms include a bare-bones patent infringement complaint that is sufficient
under the rules. Therefore, if everything now depends on context, it may no longer be safe
to have any illustrative forms for pleading. Thus, the advisory committee may wish to
eliminate some of the illustrative forms because Twombly requires consideration of context.
But Professor Burbank warned that the bar would be strongly opposed to that action. He
suggested, as a practical matter, that the committee cannot advise lawyers that it cannot
provide them with any assurance that any particular form of pleading will be sufficient.

Mr. Bernick discussed whether it was appropriate for the Supreme Court to
reinterpret FED. R. CIv. P. 8 the way it did, considering its admonition that rules be
amended only through the Rules Enabling Act process. He stated that the Twombly
decision was designed to have an impact on civil practice, and it is clearly not confined to
antitrust claims. Rather, it announced new guidance on pleading standards generally,
revolving around “plausibility.” He said that he did not see any Rules Enabling Act
problem with the case. By way of analogy, the Court’s decision in Daubert was also major
in its scope. The Court in that case, too, was interpreting existing rules. A new rule was
not strictly necessary, but the Federal Rules of Evidence were in fact amended through the
Rules Enabling Act process to make them consistent with the Court’s holding.

Mr. Bernick said that plausibility does not mean just “particularity.” Nor is
particularity alone sufficient. A complaint may be highly particular, but still not plausible.
Plausibility also does not mean a prediction of success. Nor does it require an inquiry only
as to notice. The simple, but ultimate inquiry that must be made is into the plaintiff’s
entitlement to relief and whether there is a viable theory of the case. Plausibility involves
notice of whether the material or operative facts demonstrate that there may be a possibility
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of relief. Twombly requires a plaintiff to give notice not just of what its claim is, but also
notice of why it believes that it is entitled to relief.

Thus, Mr. Bernick said, Twombly sets up a gate-keeping function that will
determine who gets access to the court. It requires a court to exercise a more thorough
gate-keeping function early in a case, especially in complex cases. And its inquiry must
focus on the total context of each case. Mr. Bernick warned, though, that abolition of the
illustrative forms could wreak havoc. In many cases they are appropriate, although they are
never used in antitrust cases.

Professor Burbank asked about cases other than complex antitrust or patent cases,
such as employment discrimination cases. The participants suggested that the impact of
Twombly on those cases is largely left up in the air for the courts to work out.

Professor Burbank noted that Justice Souter said in Ortiz v. Fibreboard Corp. that
the Supreme Court is bound by the understanding of a federal rule as it was understood
when adopted. He pointed out that Twombly may be inconsistent with that admonition
because the discovery rules have changed enormously since Rule 8 was first promulgated.
Mr. Bernick added that the discovery process has become more burdensome over the years,
and heightened pleading standards may be attractive.

A participant observed that it is useful to look at Twombly as a policy-based
decision by the Court. In some cases the cost and burden of discovery are so great that the
court must devote greater attention to the case at the outset. In simple cases, by contrast,
discovery is not so great a burden, and traditional notice pleading may still work.

Ms. Cabraser stated that she represents plaintiffs in her practice. She reported that
her office was roiled by Twombly because it has great potential implications for access to
the courts. The plaintiff’s antitrust group in her office is seeking additional guidance in
pleading following Twombly. Clearly, an antitrust conspiracy claim now requires that
plaintiffs plead more facts, but it is difficult to do properly in light of FED. R. C1v. P. 11
(representations to the court and sanctions). Plaintiffs’ counsel are confronted with a
dilemma because they may have to add facts to their complaints to meet the 7wombly
standard, but the pertinent facts may not be available or are not clear.

The opinion has created a tension not intended by the Court. Lawyers for plaintiffs
used to be able to include assertions in a pleading, even though they could not prove them
at that point. But 7wombly may now require plaintiffs to do so in order to establish
“plausibility.” So lawyers may now face Rule 11 complications if they plead facts that they
are not sure they can prove. The bottom line is that they will have to work harder and
prepare longer complaints with more information.
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Ms. Cabraser said that 7wombly has done nothing to relieve the burden on the
courts. To the contrary, it has imposed great additional burdens on the courts. There is an
obvious desire in 7wombly to set up a filtering mechanism to control the costs of discovery
in complex cases. But the decision has imposed a burden on district courts to make '
subjective merits decisions about cases at their very outset. Plaintiffs must now take
greater care to describe the who, what, and when of their cases, or run the risk of having
their complaint dismissed. They will have to demonstrate the merits of their claims up
front in order to be entitled to discovery. The result may be that litigation will no longer be
a staged process, but a one-time bang. The big event will be for a plaintift to prove its
entitlement to discovery. It will have one shot at presenting and improving its case. The
essence is that Twombly represents not an abrogation of Rule 8, but a refocus of the rule to
create a single defining event at the outset of a case when the court must decide whether to
allow the case to proceed. :

She said that this departure from the rules is a big mistake. She noted that FED. R.
Crv. P. 8 (general rules of pleading) and 9 (pleading special matters) have been anchors in
federal civil practice. But now a higher burden will be placed on plaintiffs in more
complex cases. The basic concern is that the ultimate triers of fact will be replaced by
judges at the pretrial stage, and the consequences of a judge being wrong are great.

Ms. Cabraser stated that she does not understand the notion that the burden of
discovery in complex cases is so great that there must be a more searching review at the
outset of a case. Discovery, she said, is also expensive for plaintiffs. It is simply not a
good approach to focus on reducing the costs of discovery by prejudging the plausibility of
each plaintiff’s case. As a result, landmark cases now will be less likely to be filed and
access to the courts will be denied. Only routine, sure-thing cases are likely to be brought.
She noted that plaintiffs’ lawyers are not always in a position to gather additional facts
without conducting some discovery. They may be able to plead “where” and “when,” but it
can be very difficult for them to plead “why.”

She noted that human behavior often is very implausible. So “plausibility” is a very
unreliable standard. There are many examples of allegations that appeared to be ridiculous
on their face that have turned out to be true. In essence, people’s behavior is sometimes not
rational. Truth, not plausibility, is what is important.

Ms. Cabraser added that one hopes that judges will remember the context of
Twombly and allow some discovery and amendment of pleadings. If they do, Twombly
might work without a rule change as a function of appropriate judicial development. Some
facts that a court may wish to see in a complaint cannot initially be there under Rule 11
because the plaintiff is not yet sure that he or she can prove them. Certainly, she said, we
are now seeing a revival of motions to dismiss. We may also see amended complaint after
amended complaint in complex cases.
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Professor Burbank reported having attended an Oxford conference on class actions,
where the discussion focused on the fact that just as the United States is trying to move
away from class actions and rely more on public enforcement of rights, many European
countries are moving in precisely the opposite direction. They are trying to de-emphasize
public enforcement and re-invigorate use of the courts, which has not been their tradition.
He asked what alternatives people will have if under Twombly it becomes difficult for them
to access the courts to enforce rights that public agencies fail to enforce.

A member stated that when he first read Twombly, his first thought was that Rule 8
may now be misleading. He noted that lawyers may not read or debate Twombly, but they
certainly will read the rule. Twombly imposed a heightened pleading standard that is not set
forth in the rule. A plaintiff may believe that it has complied with Rule &, only to have its
complaint dismissed. Therefore, the committee needs to consider amending the rule.

Professor Burbank advised against amending the rule soon. He recommended that
the advisory committee await case law development under 7wombly. He minimized the
concern about lawyers being misled, arguing that any competent lawyer should know about
Twombly, which is in effect an amendment to Rule 8. By analogy, he added, the principles
of res judicata are not in the rules, but any lawyer should know what they are. Practitioners
will figure it all out, even though it is not set forth in the text of the rule. Mr. Bernick
agreed that lawyers are aware of 7wombly, but he cautioned that they may not be fully
aware of the case law development in its wake.

Judge Scirica stated that another reason for the committee to postpone action is that
the Supreme Court is likely to render another pleading decision in the near future. Mr.
Joseph agreed, but reiterated that there is a problem now because the Twombly rule is
different from the text of Rule 8. Yet, technically, all that the Supreme Court did in
Twombly was to reinterpret the words of Rule 8. At some point, he said, the committee
may wish to amend the rule, but not immediately.

Judge Kravitz stated that he agreed with the panel members that the committee
should not act too soon. He noted that the committee has been keeping a watchful eye on
developments and will continue to do so. The only possible area for action at this time, he
suggested, might be to look at the illustrative forms because they may no longer be good
models for reflecting the current state of the law.

A member stated that he was not convinced that waiting is the best course of action
and suggested that the committee at least stimulate debate. He said that consideration
needs to be given to the impact of Twombly on small cases, including prisoner cases.
Accordingly, the committee should see in 7wombly an invitation by the Supreme Court to
start thinking about these matters.
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Judge Kravitz said that the advisory committee had been thinking about pleading
before 7wwombly, and it would continue to monitor the case law and discuss the issues at
future meetings. But it would be premature to draft proposed amendments and initiate the
formal rule-making process. He observed that if the committee knew exactly what
Twombly meant, it would be easier to decide whether the current situation demands rule

changes.

Several members agreed that the committee should not jump in before getting more
guidance from the case law. But it was suggested that the committee might identify the
rules that might be impacted by 7wombly and start thinking about areas where there might
be a need for change. The committee could then prepare alternatives in anticipation of the
day when further guidance comes.

Judge Kravitz agreed that the advisory committee could examine the types of cases
where Twombly is applicable. The committee, for example, might want to know whether
the heightened pleading requirement of FED. R. C1v. P. Rule 9(b) (pleading fraud or
mistake) has worked well or not, and whether conspiracy and other kinds of cases should be
added to Rule 9(b). Perhaps FED. R. C1v. P. 12(e) (motion for a more definite statement)
should also be examined. The committee would have to decide whether to begin that effort
now, or wait until work has been completed on the proposed amendments to Rules 26 and
56.

Several participants recommended that the committee consider beginning work now
on improving the forms and observed that pro se litigants rely heavily on them. Judge
Kravitz responded, though, that Erickson makes clear that Twombly does not impact
pleading standards in pro se cases and may not apply to pro se cases at all. Judge Rosenthal
added that 7wombly may affect qualified immunity cases, which affect pro se litigants.

One of the areas where requests for amended pleadings are most common are qualified
immunity and municipal cases. Accordingly, some of the most complicated pleading and
proof requirements do affect pro se cases. A member added that many district courts have
developed their own local forms for pro se litigants and prisoners that require considerably
more detail than the national forms.

A member observed that pleading had raised difficult issues long before Twombly
and suggested that it might be useful to conduct a forum to discuss pleading in employment
discrimination cases. The member agreed that it might be good to start now on research,
even if it is not the right time for the advisory committee to take up the issue.

Judge Kravitz agreed that the advisory committee should think about possible
research, confer with the Federal Judicial Center, and consider which rules might be
affected by Twombly. The Supreme Court, he said, may provide further guidance in
upcoming decisions. He added that it is likely that the bar will ask the committee to
provide clearer guidance in the wake of Twombly.
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Judge Rosenthal thanked the panel for sharing their thoughts on 7wombly and its
implications for rule-making. She emphasized that the committee’s decision to hold the
panel discussion did not suggest that it was proposing to launch large-scale rule-making
effort on this topic. She added, though, that the advisory committee might begin laying the
groundwork for potential future amendments.

CLOSING REMARKS AND NEXT COMMITTEE MEETING

Judge Rosenthal thanked Judge Teilborg, Mr. Maledon, and Professor Meltzer for
their superb work on the Style Subcommittee. She also thanked Messrs. McCabe, Rabiej,
Ishida, and Barr of the Administrative Office for their work in supporting the committee
and arranging for another seamless meeting. She added that special recognition needs to be
given to the Federal Judicial Center for its highly professional research in support of the
committee’s mission. Finally, she thanked Mr. Spaniol for his continuing, wise advice to
the committee and his work with the Style Subcommittee.

The next meeting of the committee was set for June 9-10, 2008, in Washington,
D.C.

Respectfully submitted,

Peter G. McCabe,
Secretary
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MEMORANDUM TO THE STANDING COMMITTEE
SUBJECT:  Legislative Report

Twenty-nine bills were introduced in the 110™ Congress that affect the Federal Rules of
Practice, Procedure, and Evidence. A list of the relevant pending legislation is attached. Since

the last Committee meeting, we have been focusing on the following matters.

Protective Orders

On December 11, 2007, Senator Herb Kohl (D-WI) introduced the “Sunshine in
Litigation Act of 2007 (S. 2449, 110" Cong., 1*' Sess.), which is similar to legislation that has
been introduced regularly since 1991. S. 2449 provides, among other things, that before a judge
enters a protective order under Civil Rule 26(c), the judge must make findings of fact that the
discovery sought is not relevant for the protection of public health or safety or, if relevant, the
public interest in disclosing potential health or safety hazards is outweighed by a specific and
substantial interest in maintaining the confidentiality of the information and the protective order
is narrowly drawn to protect only the privacy interest asserted. The bill would apply to protective
orders sought by motion as well as agreed to by stipulation.

On March 6, 2008, the Senate Judiciary Committee adopted a substitute version of S.
2449 and then reported it favorably by a vote of 12 to 6. The substitute amendment added two
provisions to the original bill: (1) there is a rebuttable presumption that the interest in protecting
a person’s financial, health, or other similar information outweighs the public interest in
disclosure, and (2) the bill must not be construed to permit, require, or authorize the disclosure of
classified information. On April 23, 2008, Representative Robert Wexler (D-FL) introduced
H.R. 5884 (“Sunshine in Litigation Act of 2008,” 110" Cong., 2™ Sess.), which is virtually
identical to S. 2449, as passed by the Senate Judiciary Committee. There has been no further
action on the legislation.

On March 4, 2008, Judge Rosenthal, on behalf of the Standing Committee and with the
concurrence of the Executive Committee, sent a letter to the Senate Judiciary Committee
expressing strong concerns with S. 2449 stating that “the legislation is not necessary to protect
the public health and safety and that the discovery protective order provision would make it more

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY

56



Legislative Report Page 2

difficult to protect important privacy interests and would make civil litigation more expensive,
more burdensome, and less accessible.” (See attached.) The Department of Justice also wrote a
letter to the Judiciary Committee to share its concerns with the bill. (See attached.)

Cameras in the Courtroom

On January 22, 2007, Senator Charles Grassley (R-IA) introduced the “Sunshine in the
Courtroom Act 0of 2007 (S. 352, 110th Cong., 1st Sess.), which provides discretion to the
presiding judge of a federal appellate or district court to permit the photographing, recording, or
televising of court proceedings over which he or she presides. This aspect of S. 352 is identical
to H.R. 2128 and similar to legislation approved by the Senate Judiciary Committee in the last
Congress. On March 6, 2008, the Senate Judiciary Committee approved S. 352 by a vote of 10-
8 after adopting several amendments to the bill, including the first two sets of amendments
adopted by the House Judiciary Committee (described below). New amendments adopted
include: (1) requiring the Judicial Conference to promulgate mandatory guidelines on shielding
certain witnesses from camera coverage, including crime victims, families of crime victims,
cooperating witnesses, undercover law enforcement officers, witnesses relating to witness
relocation and protection, or minors under the age of 18; and (2) specifying that nothing in the
bill limits the inherent authority of a court to protect witnesses, preserve the decorum and
integrity of the legal process, or protect the safety of an individual. An amendment to remove the
district courts from the legislation was defeated by a tie vote of 9-9.

On May 3, 2007, Representative Steve Chabot (R-OH) introduced H.R. 2128, the
“Sunshine in the Courtroom Act of 2007 (110th Cong., 1st Sess.). At the House Judiciary
Committee markup session on October 24, 2007, three sets of amendments were adopted by
voice vote.

The first set of amendments: (1) barred interlocutory appeals of decisions to permit, deny,

or terminate electronic media coverage; (2) expanded the current bar of “televising” jurors to
include the other forms of electronic media coverage identified elsewhere in the bill; and (3)
barred electronic media coverage of the jury selection process. The second set of amendments
gave the presiding judge “discretion to promulgate rules and disciplinary measures for the
courtroom use of any form of media or media equipment and the acquisition or distribution of
any of the images or sounds obtained in the courtroom.” They also gave the presiding judge the
discretion to require written acknowledgment of the rules by anyone before being allowed to
acquire any images or sounds from the courtroom. The third set of amendments deleted from the
bill the description of any guidelines promulgated by the Judicial Conference as being “advisory”
and struck the language indicating that presiding judges may, “at the discretion of that judge,”
refer to the Conference guidelines. The House Judiciary Committee approved the legislation, as
amended, by a vote of 17 to 11.

In 2007, Secretary Duff sent letters to the House and Senate Judiciary Committees on
behalf of the Judicial Conference strongly opposing S. 352 and H.R. 2128. (See attached.) The
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Judicial Conference has strongly opposed cameras in the trial courts (see, e.g., JCUS-SEP 94, p.
46; JCUS-SEP 99, p. 48), but has authorized each court of appeals to decide for itself whether to
permit the taking of photographs and allow radio and television coverage of oral argument.
(JCUS-MAR 96, p. 17.) (The Second and Ninth Circuits allow broadcast coverage of their
proceedings, if approved by individual panels.) There is no provision governing televising of
proceedings in the Civil Rules, but Criminal Rule 53 prohibits the use of cameras in criminal
proceedings.

Bail Bonds

On May 10, 2007, Representative Robert Wexler (D-FL) introduced the “Bail Bond
Fairness Act of 2007” (H.R. 2286, 110" Cong., 1* Sess.). The bill is similar to legislation
introduced in the 108" Congress and several previous Congressional sessions. Among other
things, H.R. 2286 amends Criminal Rule 46(f)(1) by limiting the authority of a court to declare
bail forfeited. (Criminal Rule 46(f)(1) provides that the court must declare bail forfeited if a
person breached a condition of the bail bond.) H.R. 2286 amends the rule to limit the court’s
authority to declare bail forfeited only when the person actually fails to appear physically before
a court as ordered, and not when the person violates some other collateral condition of release.
The House passed the bill by voice vote on June 26, 2007.

Secretary Duff recently sent a letter to the Senate Judiciary Committee expressing the
Judicial Conference’s opposition to H.R. 2286. (See attached.) There has been no further action
on the legislation.

Evidence Rule 502

On December 11, 2007, Senator Patrick Leahy (D-VT) introduced legislation to enact
proposed Evidence Rule 502 on waiver of attorney-client privilege and work-product protection
(S. 2450, 110" Cong., 1* Sess.), which is identical to the proposed rule approved by the Judicial
Conference at its September 2007 session. On February 27, 2008, the Senate approved by
unanimous consent without amendment S. 2450. There has been no further action on the
legislation.

Other Developments of Interest

Crime Victims’ Representative on Rules Committee. On March 24, 2008, Director Duff
sent a letter to Professor Douglas Beloof regarding his proposal to appoint a crime victims’ rights
representative as a permanent member of the Criminal Rules Committee. Director Duff advised
Professor Beloof that the Chief Justice had decided against appointing a victims’ rights
representative to the advisory committee. The Chief Justice, Director Duff wrote, shares the
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Rules Committees’ concerns that “it is inadvisable to add representatives of interest or advocacy
groups as permanent members of rules committees.” (See attached.)

On June 29, 2007, Senator Kyl introduced the “Crime Victims’ Rights Act of 2007 (S.
1749, 110th Cong., 2nd Sess.). The bill would amend 33 Criminal Rules and create two new
rules that would explicitly apply the Crime Victims’ Rights Act to many court proceedings and
procedures. The legislation also expresses a sense of Congress that the “Chief Justice . . . should
designate not fewer than 1 member on each of the Committee on Rules of Practice and Procedure
and the Advisory Committee on Criminal Rules for the purpose of ensuring that the rights and
standing of crime victims are accounted for in the Federal criminal justice system.” There has
been no further action on the bill.

James N. Ishida

Attachments
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Honorable Patrick J. Leahy
Chairman
Committee on the Judiciary

~ United States Senate
224 Dirksen Senate Office Building
Washington, DC 20510

Dear Mr. Chairman:

[ write to advise you of the concerns of the Judicial Conference’s Committee on
Rules of Practice and Procedure about the “Sunshine in Litigation Act of 2007" (S. 2449),
which was introduced on December 11, 2007 and is now pending Senate Judiciary
Committee consideration. The Committee on Rules of Practice and Procedure has
carefully and thoroughly studied the bill’s proposed requirements for issuing discovery
protective orders under Rule 26(c) of the Federal Rules of Civil Procedure and for issuing
orders approving settlements with confidentiality provisions. As a result of this work, the
Rules Committee concluded that the legislation is not necessary to protect the public
health and safety and that the discovery protective order provision would make it more
difficult to protect important privacy interests and would make civil litigation more
expensive, more burdensome, and less accessible.

Discovery Protective Orders

S. 2449 would require a judge presiding over a case, who is asked to enter a
protective order governing discovery under Rule 26(c) of the Federal Rules of Civil
Procedure, to make findings of fact that the information obtained through discovery is not
relevant to the protection of public health or safety or, if it is relevant, that the public
interest in the disclosure of potential health or safety hazards is outweighed by the public
interest in maintaining the confidentiality of the information and that the protective order
requested is no broader than necessary to protect the privacy interest asserted.
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Bills that would regulate the issuance of protective orders in discovery under
Rule 26(c), similar to S. 2449, have been introduced regularly since 1991. Under the
Rules Enabling Act, 28 U.S.C. § 2071-2077, the Rules Committee studied Rule 26(c) to
inform itself about the problems identified by these bills and to bring the strengths of the
Rules Enabling Act process to bear on the problems that might be found. Under that
process, the Rules Committee carefully examined and reexamined the issues, reviewed
the pertinent case law and legal literature, held public hearings, and initiated and
evaluated empirical research studies.

The Rules Committee consistently concluded that provisions affecting Rule 26(c),
similar to those sought in S. 2449, were not warranted and would adversely affect the
administration of justice. Based on lengthy and thorough examination of the issues, the
Committee concluded that: (1) the empirical evidence showed that discovery protective
orders did not create any significant problem of concealing information about safety or
health hazards from the public; (2) protective orders are important to litigants’ privacy
and property interests; (3) discovery would become more burdensome and costly if parties
cannot rely on protective orders; (4) administering a rule that added conditions before any
discovery protective order could be entered would impose significant burdens on the
court system; and (5) such a rule would have limited impact because much information
gathered in discovery is not filed with the court and is not publicly available.

The Empirical Data Shows No Need for the Legislation

In the early 1990s, the Committee began studying pending bills requiring courts to
make particularized findings of fact that a discovery protective order would not restrict the
disclosure of information relevant to the protection of public health and safety. The study
raised significant issues about the potential for revealing confidential information that
could endanger privacy interests and increased litigation resulting from the parties’
objections to, and refusal to voluntarily comply with, the broad discovery requests that are
common in litigation. The Committee concluded that the issues merited further
consideration and that empirical information was necessary to understand whether there

was a need to regulate the issuance of discovery protective orders by changing Rule 26(c).

In 1994, the Rules Committee asked the Federal Judicial Center (FJC) to do an
empirical study on whether discovery protective orders were operating to keep from the
public information about public safety or health hazards. The FJC completed the study in
April 1996. It examined 38,179 civil cases filed in the District of Columbia, Eastern
District of Michigan, and Eastern District of Pennsylvania from 1990 to 1992. The FIC
study showed that discovery protective orders are requested in only about 6% of civil
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cases. Most of the requests are made by motion, which courts carefully review and deny
or modify a substantial proportion; about one-quarter of the requests are made by party
stipulations that courts usually accept.

The empirical study showed that discovery protective orders entered in most cases
do not impact public safety or health. In its study, the FJC randomly selected 398 cases
that had protective order activity. About half of the 398 cases involved a protective order
governing the return or destruction of discovery materials or imposing a discovery stay
pending some event or action. Only half of the 398 cases involved a protective order
restricting disclosure of discovery materials. Of the cases in which a protective order was
entered restricting access to discovery materials, a little more than 50% were civil rights
and contract cases and about 9% were personal injury cases. In the cases in which a
protective order is entered restricting parties from disclosing discovery material, most are
not personal injury cases in which public health and safety issues are most likely to arise.
The empirical data showed no evidence that protective orders create any significant
problem of concealing information about public hazards.

Other Information Shows No Need for the Legislation

The Committee also studied the examples commonly cited as illustrations of the
need for legislation such as S. 2449. In these cases, information sufficient to protect
public health or safety was publicly available from other sources. The Committee
examined the case law to understand what courts are in fact doing when parties file
motions for protective orders in discovery. The case law showed that the courts review
such motions carefully and often deny or modify them to grant only the protection needed,
recognizing the importance of public access to court filings. The case law also shows that
courts often reexamine protective orders if intervenors or third parties raise concerns about
them.

The Committee also considered specific proposals to amend Rule 26(c), intended
to address the problems identified in S. 2449's predecessor bills. The Committee
published proposed amendments through the Rules Enabling Act process. Public
comment led to significant revisions, republication, and extensive public comment. At the
conclusion of this process, the Judicial Conference decided to return the proposals to the
Committee for further study. That study included the work described above.
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The Legislation Would Have Significant Negative Consequences

The Committee also carefully considered the impact of requiring findings of fact
before any discovery protective order could be issued. As noted, the empirical data
showed that about 50% of the cases in which discovery protective orders of the type
addressed in S. 2449 are sought involve contract claims and civil rights claims, including
employment discrimination. Many of these cases involve either protected confidential
information, such as trade secrets, or highly sensitive personal information. In particular,
civil rights and employment discrimination cases often involve personal information not
only about the plaintiff but also about other individuals who are not parties, such as fellow
employees. As a result, the parties in these categories of cases frequently seek orders
protecting confidential information and personal information exchanged in discovery.

The risks ta privacy are significantly greater today than when bills similar to
S. 2449 were first introduced, because of the computer. The federal courts will soon all
have electronic court filing systems, which permit public remote electronic access to court
filings. Electronic filing is an inevitable development in this computer age and is
providing beneficial increases in efficiency and in public access to court filings. But
remote public access to court filings makes it more difficult to protect confidential
information, such as competitors’ trade secrets or individuals’ sensitive private
information. New rules implementing the E-Government Act do not reduce the need for
protective orders to safeguard against dissemination of highly personal and sensitive
information. If particularized fact findings are required before a discovery protective
order can issue, parties in these cases will face a heavier litigation burden and some
plaintiffs might abandon their claims rather than risk public disclosure of highly personal
or confidential information. '

Although few cases involve discovery into information relevant to public health or
safety hazards, S. 2449 would apply to all civil cases. In many cases, protective orders are
essential to effective discovery management. That importance has increased with the
explosive growth in electronically stored information. Even relatively small cases often
involve huge volumes of information. Requiring courts to review information — which can
often amount to thousands or even millions of pages — to make such determinations will
burden judges and further delay pretrial discovery. Parties often rely on the ability to
obtain protective orders in voluntarily producing information without the need for
extensive judicial supervision. If obtaining a protective order required item-by-item
judicial consideration to determine whether the information was relevant to the protection
of public health or safety, as contemplated under the bill, parties would be less likely to
seek or rely on such orders and less willing to produce information voluntarily, leading to
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discovery disputes. Requiring parties to litigate and courts to resolve such discovery
disputes would impose significant costs and burdens on the discovery process and cause
further delay. Such satellite disputes would increase the cost of litigation, lead to orders
refusing to permit discovery into some information now disclosed under protective orders,
add to the pressures that encourage litigants to pursue nonpublic means of dispute
resolution, and force some parties to abandon the litigation.

The Legislation Would Primarily Affect Information that is Not Publicly Available
Because it is Not Filed With the Court

Not only would the proposed legislation exact a heavy toll on litigants, lawyers, and
judges, its potential benefit would be minimized by the general rule that what is produced
in discovery is not public information. The Supreme Court recognized this limit when it
noted in Seattle Times Co. v. Rhinehart, 467 U.S. 20, 33 (1984), that discovery materials,
including “pretrial depositions and interrogatories are not public components of a civil
trial. Such proceedings were not open to the public at common law, ... and, in general,
they are conducted in private as a matter of modern practice.” Information produced in
discovery is not publicly available unless it is filed with the court. Information produced
in discovery is not filed with the court unless it is part of or attached to a motion or other
submission, such as a motion for summary judgment. Consequently, if discovery material
is in the parties’ possession but not filed, it is not publicly available. The absence of a
protective order does not require that any party share the information with the public. The
proposed legislation would have little effect on public access to discovery materials not
filed with the court.

Conclusion

The Committee opposes the proposed legislation on discovery protective orders on
the ground that it is inconsistent with the Rules Enabling Act. The Committee’s
substantive concerns with the proposed legislation result from the careful study conducted
through the lengthy and transparent process of the Rules Enabling Act. That study, which
spanned years and included research to gather and analyze empirical data, case law,
academic studies, and practice, led to the conclusion that no change to the present
protective-order practice is warranted and that the proposed legislation would make
discovery more expensive, more burdensome, and more time-consuming, and would
threaten important privacy interests.
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Confidentiality Provisions in Settlement Agreements
The Empirical Data Shows No Need for the Legislation

S. 2449 would also require a judge asked to issue an order approving a settlement
agreement to make findings of fact that such an order would not restrict the disclosure of
information relevant to the protection of public health or safety or, if it is relevant, that the
public interest in the disclosure of potential health or safety hazards is outweighed by the
public interest in maintaining the confidentiality of the information and that the protective
order requested is no broader than necessary to protect the privacy interest asserted. In
2002, the Committee on Rules of Practice and Procedure asked the Federal Judicial Center
to collect and analyze data on the practice and frequency of “sealing orders” that limit
disclosure of settlement agreements filed in the federal courts. The Committee asked for
the study in response to proposed legislation that would regulate confidentiality provisions
in settlement agreements. S. 2449 contains a similar provision. In April 2004 the FJC
completed its comprehensive study, surveying civil cases terminated in 52 district courts
during the two-year period ending December 31, 2002. In those 52 districts, the FIC
found a total of 1,270 cases out of 288,846 civil cases in which a sealed settlement
agreement was filed, about one in 227 cases (0.44%).

The FJC study then analyzed the 1,270 sealed-settlement cases to determine how
many involved public health or safety. The FJC coded the cases for the following
characteristics, which might implicate public health or safety: (1) environmental,

(2) product liability; (3) professional malpractice; (4) public-party defendant; (5) death or
very serious injury; and (6) sexual abuse. A total of 503 cases (0.18% of all cases) had
one or more of the public-interest characteristics. That number would be smaller still if
the 177 cases that were part of two consolidated MDL (multidistrict litigation) proceedings
were viewed as two cases because they were consolidated into two proceedings before two
judges for centralized management.

After reviewing the information from the 52 districts, the FJC concluded that there
were so few orders sealing settlement agreements because most settlement agreements are
neither filed with the court nor require court approval. Instead, most settlement
agreements are private contractual obligations.

The Committee was nonetheless concerned that even though the number of cases in
which courts sealed a settlement was small, those cases could involve significant public
hazards. A follow-up study was conducted to determine whether in these cases, there was
publicly available information about potential hazards contained in other records that were
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not sealed. The follow-up study showed that in the few cases involving a potential public
health or safety hazard and in which a settlement agreement was sealed, the complaint and
other documents remained in the court’s file, fully accessible to the public. In these cases,
the complaints generally contained details about the basis for the suit, such as the defective
nature of a harmful product, the dangerous characteristics of a person, or the lasting effects
of a particular harmful event. Although the complaints varied in level of detail, all
identified the three most critical pieces of information regarding possible public health or
safety risks: (1) the risk itself; (2) the source of that risk; and (3) the harm that allegedly

- ensued. The product-liability suit complaints, for example, specifically identified the
product at issue, described the accident or event, and described the harm or injury alleged
to have resulted. In many cases, the complaints went further and identified a particular
feature of the product that was defective, or described a particular way in which the
product failed. In the cases alleging harm caused by a specific person, such as civil rights
violations, sexual abuse, or negligence, the complaints consistently identified the alleged
wrongdoer and described in detail the causes and extent of the alleged injury. These
findings were consistent with the general conclusions of the FIC study that the complaints
filed in lawsuits provided the public with “access to information about the alleged
wrongdoers and wrongdoings.”

The Legislation is Unlikely to be Effective

The FJC study shows that only a small fraction of the agreements that settle
federal-court actions are filed in the court. Most settlement agreements remain private
contracts between the parties. On the few occasions when parties do file a settlement
agreement with the court, it is to make the settlement agreement part of the judgment to
ensure continuing federal jurisdiction, not to secure court approval of the settlement. Such
agreements would not be affected by prohibitions, like those in S. 2449, prohibiting a court
from entering an order “approving a settlement agreement that would restrict disclosure”
of its contents. :

- Conclusion

Based on the relatively small number of cases involving a sealed settlement
agreement and the availability of other sources — including the complaint — to inform the
public of potential hazards in cases involving a sealed settlement agreement, the
Committee concluded that it was not necessary to enact a rule or a statute restricting
confidentiality provisions in settlement agreements.
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Summary

For these reasons, the Committee on Rules of Practice and Procedure has strong
concerns about the discovery protective order and settlement order provisions of S. 2449
that you and the Judiciary Committee are urged to consider. I thank you for your
consideration and look forward to continuing to work together to ensure that our civil
justice system is just and fair.

Sincerely,

A == .

Lee H. Rosenthal

United States District Judge

Chair, Committee on Rules of Practice
and Procedure

cc:  Members, Senate Committee on the Judiciary

Identical letter sent to: Senator Arlen Specter
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U.S. Department of Justice

Office of Legislative Affairs

Office of the Assistant Attorney General Washington, D.C. 20530

February 26, 2008

. The Honorable Patrick J. Leahy
Chairman

Committee on the Judiciary
United States Senate
Washington, D.C. 20510

Dear Mr, Chairman:

The Department of Justice (DOJ) has reviewed S. 2449, the “Sunshine in Litigation Act
0£2007.” As a threshold matter, the Department does not believe that legislation of this kind is
necessary. District court judges and magistrate judges routinely handle requests for the entry of
protective orders, and the Department is not aware of any serious or widespread problemy in the
exercise of the district courts' authority to apply Rule 26(c) or maintain oversight of protective
orders. Confidentiality issues are necessarily case-specific, and the individual judge assigned to
the case is best suited to determine the propriety of maintaining the confidentiality of information
disclosed by or to the parties, the conditions of nondisclosure, and the duration of any such
protections. Moreover, the bill is inconsistent with recent amendments to the Federal Rules of
Civil Procedure for protecting privileged information during electronic discovery.

We have the following concerns with S. 2449, in its current form:

General Comments

1. S. 2449 does not recognize important traditional uses of protective orders and agreements
such as for protecting settlement negotiation exchanges, trade secrets, sensitive and classified
information concerning national security, and privileged material including material subject to
the attorney-client, law enforcement and deliberative process privileges. See Rule 26(¢) of
Federal Rules of Civil Procedure (“good cause” provision for issuing protective orders); Pansy v.
Borough of Stroudsburg, 23 F.3d 772 (3rd Cir. 1994) (adopting “good cause” requirement for
issuing confidentiality orders); see also, testimony on Deputy Assistant Attorney General Carl J.
Nichols, Senate Judictary Committee, 13 February 2008 (concerning the use of protective orders
in State Secrets cases). The bill would adversely affect DOJ's ability to resolve its cases as they
commonly involve protection of public health or safety and some use protective or confidentiality
orders for encouraging settlement negotiation exchanges and/or protecting trade secrets or
national security. Rather than painting with a broad brush, Congress could amend its statutory
language for existing federal causes of action to address any particular concerns in a more
targeted fashion.
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2. S. 2449 would displace the Federal Civil Rules of Procedure without amending them or
undergoing the extensive legal review of the normal rules enabling process. By greatly limiting
protective orders and agreements, the bill is out-of-sync with the 2006 electronic discovery
amendments to the Federal Civil Rules of Procedure and proposed Rule 502 of Federal Rules of
Evidence (see S. 2450). All these recent rule changes and proposals explicitly encourage
confidentiality agreements and orders to guard against the real risks of inadvertent disclosure of
privileged information during discovery in the computer age.

3. As currently drafted, section 2 of the bill would prohibit a court from entering a
protective order for information obtained in civil discovery, unless the court found that the order
would not restrict disclosure of “information relevant to the protection of public safety or health.
Alternatively, the court could enter a protective order if it found that the public interest in
disclosure of potential health and safety hazards is clearly outweighed by a specific and
substantial interest in maintaining confidentiality and that the order is “no broader than necessary
to protect the privacy interest asserted.” In keeping with comments we raised when Congress
debated similar legislation in the mid-1990s, we recommend amending this second “exception,”
so that it would explicitly recognize interests in protecting “privacy, property, or other interests.”

1

Although we do not think the bill is unconstitutional, it could invite potential takings
claims. The Supreme Court in Ruckelshaus v. Monsanto Co., 467 U.S. 986, 1002-04 (1984),
recognized trade secrets as a species of property protected by the Fifth Amendment’s Taking
Clause. U.S. Const. amend. V. Because disclosure of vital business information or a trade secret
may in some circumstances lead to a competitive disadvantage, litigants may claim that the
disclosures contemplated by section 2 amount to cowrt-approved takings of property for public
use. See Note, Trade Secrets in Discovery: From First Amendment Disclosure to Fifth
Amendment Protection, 104 Harv. L. Rev. 1330, 1336 (1991) (arguing that courts are widely
considered state actors for purposes of constitutional analysis and that the Supreme Court has
held that the taking clause prohibited the Illinois judiciary from awarding one dollar as
compensation for a right that was clearly worth more, Chicago, B. & Q.R.R. v. City of Chicago,
166 U.S. 226, 233-35 (1897)), cited in Arthur R. Miller, Confidentiality. Protective Orders, and
Public Access to the Courts, 105 Harv. L. Rev. 427, 468 0.205 (1991); Monsanto, 467 at 1014-16
(conceivable public character constitutes public use; Congress determines mechanism).
Accordingly, to guard against possible litigation risks, we suggest amending section 2 of the bill
to make clear that courts may grant protective orders to protect proprietary interests.

4, A primary concern is that this bill calls for the district court to make specific factual
findings both prior to entering a protective order and prior to continuing the protective order
post-litigation. It thus infringes on judicial discretion and raises the likelihood of backlog and
delay because of additional procedural requirements, without being based upon any finding that
the courts are abusing their discretion to enter protective orders under the current system. Such
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court management issues are preferably handled through the Federal Rules revisions process,
tather than through legislation.

5. The bill provides that a confidentiality agreement cannot restrict disclosure of information
to a Federal or state agency with law enforcement authority. There may be sitnations in which a
Federal agency enters into such an agreement and legitimately may wish to preclude access to the
information by a state agency. (However as a general rule, we typically include language in our
confidentiality agreements that we have the right to share information with state or federal law
enforcement authorities.)

6. The tenns “public health or safety” and “potential health or safety hazards” used
throughout the bill are not defined, which could lead to substantial uncertainty and litigation over
the scope of the bill. Moreover, the two terms seem to be used interchangeably. If the same
meaning is intended, then the same language should be used. If not, the difference in meanings
should be explained in the bill.

7. Agencies of the Federal Government which are involved in civil litigation currently
request “Privacy Act protective orders” on a regular basis to allow the agency to disclose in
discovery information which is protected from disclosure under the Privacy Act.

In a 1992 views letter on an earlier version of $.2449, DOJ raised many of the above
concerns and urged that the Government be excepted from the bill if it goes forward. This
approach would be an improvement, particularly since the Government is already subject to the
Freedom of Information Act and its settlements are generally public. However, there would still
remain a risk of a compensable taking by the government such as for forced disclosure of a trade
secret in private litigation (e.g., bill section 1660(a)(5)(A)). We note that a “Sunshine in
Litigation” statute passed by the Florida legislature has a partial exemption for trade secrets. See
section 69.081(5), F.S. (exemption for “trade secrets ... which are not pertinent to public
hazards”).

Technical Commerts

1. Section 1660(a)(2) - These prohibitions would apply to all protective orders in all cases.
As a result, courts in every case may be required to conduct a potentially time-consuming in
camera review on all such requested orders, notwithstanding agreement by the parties. The
requirement would add to the burden, length and time demands of litigation.

It is also unclear if this provision (and others in the bill) are intended to allow non-parties
to argue that they have standing to intervene and challenge rulings. This could easily lead to
increased litigation by potential intervenors over matters that are peripheral to the central dispute
between the parties.
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2. Section 1660{a)(2) - This provision on automatic termination of a protective order at the
end of a case is confusing and would disrupt settled expectations of the conduct of cases
including appeals. The finding to support continuation of the protective order would have to be
included as a part of a final judgment or a post-judgment ruling. It would be unclear whether the
protective order would remain in effect pending a request for a post-judgment ruling or appeal.

3. Section 1660(a)(5)(A) - see discussion above about takings risk of forced release of trade
secret information. ’

4. Section 1660(a)(5)(B) - This provision barring a party from requesting a stipulated order
would put a party in an impossible situation. A party would not know in advance whether its
requested order would “violate this section,” since the section allows the court to rule whether to
issue the order. Would a ruling not to issue the order mean that the attomey is retroactively in
violation of this bar? The attorney would have a Hobson's choice: request a stipulated order
and risk someone arguing that the order is barred, or not request the order and risk violating
ethical obligations to zealously represent the client.

5. Section 1660(c) -- The provision would seem to rewrite the law of contracts, which is a
body of state law that usually allows parties to choose the terms of contract. Here, federal law
‘would in effect require that at least certain forms of contracts - settlement agreements - be public.
A party would not know whether a court would later find a confidentiality provision enforceable
by a court after balancing under section 1660(c)(2). If the contract or settlement agreement did
" not allow for severability of the confidentiality provision, then the contract or agreement as a
whole could be void or voidable. Moreover, for a party with trade secrets, presumably the party
would later have to prove its basis for those trade secrets. It would be hard for such a party to
plan whether the federal courts would be available to protect trade secrets. Finally, the definition
of a “settlement agreement” is not clear, particularly as persons may settle potential claims as
part of broader contract negotiations (not tied to any particular case). For all these reasons,
federal courts might be seen as unavailable to resolve disputes.

6. Section 1660(c)(1)(A) - It is unclear whether the scope of this provision is limited to
"matters related to public health or safety” (see 1660(c)(1)(B))?

7. Section 3 of S. 2449 states that the Act applies “only to orders entered in civil actions or |

agreements entered into on or after such date.” Does this mean that the Act applies to all
settlement agreements in all civil cases, even those not filed and entered in a court case?

This seems somewhat inconsistent with section 1660(c)(1) which talks of cases between parties
approved or enforced by a court.

Thank you for the consideration of our views. If we can be of further assistance on this
legislation, please do not hesitate to contact this office. The Office of Management and Budget
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has advised us that there is no objection to this letter from the perspective of the Administration’s
program.

Sincerely,

Brian A. Benczkowski

Principal Deputy Assistant Attorney General

Attachment

cc: The Honorable Arlen Specter
Ranking Member

The Honorable Jeff Sessions
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Chairman Leahy, Ranking Member Specter, Members of the Committee, thank you for
the opportunity to appear before you to address the important subject of today’s hearing, the state
secrets privilege. Since March 2005, T have served as a Deputy Assistant Attorney General in
the Civil Division in the Department of Justice. In that capacity I both have been involved in the
decisionmaking process regarding whether and when the Executive Branch will assert the state
secrets privilege in civil litigation, and have gained an appreciation for the important role that the
privilege plays in preventing the disclosure of national security information.

I would like to address two separate but related points in my testimony.

First, the state secrets privilege serves a vital function by ensuring that private litigants
cannot use litigation to force the disclosure of information that, if made public, would directly
harm the national security of the United States. The privilege has a longstanding history and has
been invoked, during periods of both conflict and peace, to protect such information. But the
role of the state secrets privilege is particularly important when, as now, our Nation is engaged in

a conflict with a terrorist enemy in which intelligence is absolutely vital to protecting the
-1-
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homeland. The privilege is thus firmly rooted in the constitutional authorities and obligations
assigned to the President under Article II to protect the national security of the United States.

Second, accountability is preserved by a number of procedural and substantive
requirements that must be satisfied before a court may accept an assertion of the state secrets
privilege. These protections ensure that the privilege is asserted by the Executive Branch, and
accepted by the courts, oniy in the most appropriate cases.

I The State Secrets Privilege Plays a Critical Role in Preventing the Disclosure of
National Security Information.

Any discussion of the state secrets privilege must begin with the vital role it plays in
protecting the national security. The state secrets privilege permits the United States to ensure
that civil litigation does not result in the disclosure of information related to the national security
that, if made public, would cause serious harm to the United States. As the Supreme Court held
in United States v. Reynolds, 345 U.S. 1, 10 (1953), such information should be protected from
disclosure when there is a “danger that compulsion of the evidence will expose military matters |
which, in the mterest of . national security, should not be divulged.” The Supreme Court
recognized the imperative of protecting such information when it further held that even where a
litigant has a strong need for vthat information, the privilege is absolute: “Where there is a strong
showing of necessity, the claim of privilege should not be lightly accepted, but even the mos¢
compelling necessity cannot overcome the claim of privilege if the court is ultimately satisfied
that military secrets are at stake.” Id. (emphasis added). As the Court of Appeals for the Fifth
Circuit has noted, the “greater public good — ultimately the less harsh remedy — ™ is to protect the
information from disclosure, even where the result might be dismissal of the lawsuit. Bareford

v. General Dynamics Corp., 973 F.2d 1138, 1144 (5th Cir. 1992).
2-
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The state secrets privilege thus plays a critical role, even in peacetime. But the privilege
is particularly important during times, such as the present, when our Nation is engaged in a
conflict with an enemy that seeks to attack the homeland. We remain locked in a struggle with al
Qaeda, a terrorist enemy that does not acknowledge or comply with basic norms of warfare; that
seeks to operate by stealth and secrecy, using the openness of our society against us; and that
intends to inflict indiscriminate, mass casualties in the civilian population of the United States.
In these circumstances, litigation may risk disclosing to al Qaeda or other adversaries details
regarding our intelligence capabilities and operations, our sources and methods of foreign
intelligence gathering; and other important and sensitive activities that we are presently
undertaking in our conflict. The state secrets privilege ensures that critical national security
efforts are not weakened or endangered through the forced disclosure of highly sensitive
information.

The state secrets privilege is rooted in the constitutional authorities and obligations
assigned to the President under Article II as Commander in Chief and representative of the
Nation in the realm of foreign affairs. It is well established that the President is constitutionally
charged with protecting information relating to the national security. As the Supreme Court has
stated, “[t]he authority to protect such information falls on the President as head of the Executive
Branch and as Commander in Chief.” Department of the Navy v. Egan, 484 U.S. 518, 527
(1988).

The state secrets privilege is not, therefore, a mere “commeon law” privilege. Instead, as
the courts have long recognized, the privilege has a firm foundation in the Constitution. Any

doubt that the privilege is rooted in the Constitution was dispelled in United States v. Nixon, 418
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U.S. 683 (1974), in which the Supreme Court explained that, to the extent a claim of privilege
“relates to the effective discharge of the President’s powers, it is constitutionally based.” Id. at
711. The Court then went on to expressly recognize that a “‘claim of privilege on the ground that
[information constitutes] military or diplomatic secrets” — that is, the state secrets privilege —
necessarily involves “areas of Art II duties” assigned to the President. d. at 710. The lower
courts have reaffirmed this conclusion. See, e.g., EI-Masri v. United States, 479 F.3d 296,
303-04 (4th Cir.), cert. denied, 128 S.Ct. 373 (2007) (holding that the state secrets privilege “has
a firm foundation in the Constitution™). As the D.C. Circuit has noted, the state secrets pnvilege
- “must head the list” of “the various privileges recognized in our courts.” Halkin v. Helms, 598
F.2d 1,.7 (D.C. Cir. 1978).

Before I turn to the second subject of my testimony, I would like to §ake an opportunity
to discuss an issue arising out of Reynolds itself. Some have claimed that a review of
declassified information in Reynolds demonstrates that the United States’ assertion of the state
secrets privilege in that case was somehow improper. Not only is that claim incorrect, but it has
been rejected by two federal courts. In Herring v. United States, 2004 WL 2040272 (E.D. Pa.
2004), living heirs to those killed in the air crash at issue in Reynolds filed suit to set aside a
settlement agreement, alleging that th;a United States® state secrets privilege assertion in
Reynolds was fraudulent. After again reviewing the matter in 2004, Judge Davis held that the
Air Force had not “misrepresent[ed] the truth or commit[ted] a fraﬁd on the couff’ in Reynolds.
See Herring, 2004 WL 2040272, at *S; see also id. at *6. Judge Davis reached this conclusion
after analyzing precisely why disclosure of the information contained in an accident report of the

crash would have caused harm to national security by revealing flaws in the B-29 aircraft. See
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id. at 9. As Judge Davis found, “[d]etails of flight mechanics, B-29 glitches, and technical
remedies in the hands of the wrong party could surely compromise national security,” and thus
“may have been of great moment to sophisticated intelligence analysts and Soviet engineers
alike.” Id. The Court of Appeals for the Third Circuit, reviewing the matter de novo,
unanimously affirmed Judge Davis’s decision. See Herring v. United States, 424 F.3d 384 (3rd
Cir. 2005), cert. denied, 547 U.S. 1123 (2006).

II. Various Procedural and Substantive Requirements Ensure that the Privilege Is
Invoked and Accepted Only in the Most Appropriate Cases.

Any discussion of the state secrets privilege should also recognize the significant
procedural and substantive requirements for asserting the privilege. Sevqral of these
requirements are set forth in the Supreme Court’s decision in Reynolds, and ensure that the
_ privilege is invoked and accepted only in appropriate cases. This careful process ensures — and
my experience confirms — that the privilege is not, in the Words of the Supreme Court, “lightly
invoked.” 354 U.S.at7.

Starting with the procedural protections, Reynolds enumerates three basic but important
requirements. First, the privilege can be invoked only by the United States (that is, it cannot be
invoked by a private litigant), and only through a “formal claim of privilege.” Reynolds, 345
U.S. at 7-8. Second, the privilege cannot be invoked by a low-level government official, but
instead must be “lodged by the head of the department which has control over the matter” - in
other words, only an agency head may assert the privilege. Id. at 8. Third, that official must
give “actual personal consideration” to the matter before asserting the privilege. Id. Sepafate
from these important. requirements, because the state secrets privilege is asserted in litigation, the

Department of Justice, as the agency charged with conducting litigation involving the United
-5-
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States, 28 U.S.C. §§ 516 & 519, must also agree that asserting the privilege in a particular
situation is appropriate. Only if there is a “reasonable danger” that disclosure of the privilege
will cause harm to the national security, see Reynolds at 10, will the privilege be asserted.

In practice, satisfying these requirements typically involves many layers of substantive
review and protection. The agency with control over the information at issue reviews the
information internally to determine if a privilege assertion is necessary and appropriate. That
process typically involves considerable review by agency counsel and officials. Once that
review is completed, the agency head - such as the Director of National Intelligence or the
Attorney General — must personally satisfy himself or herself that the privilege should be
asserted.

An important part of that process is the agency head’s personal review of various
materials. including the declaration (or declarations) that he or she must sigﬁ in order to assert
the privilege. The point of such declarations is to formally invoke the privilege and to explain to
the court the factual basis supporting the privilege. If the head of the department concludes that
the privilege is warranted, the official formally invokes the privilege by signing the declarations,
which are then made available to the court along Qith any supporting declarations. By signing
the declarations, the department head and any supporting official attest, under penalty of perjury,

to the truthfulness of their statements and to their personal attention to the matter.

Once the privilege is asserted, it is up to the court to decide whether, based on its review
of the unclassified and classified materials that have been made available to it, the assertion
should be upheld. It is well established that the court, in reviewing the privilege assertion, must

accord the “utmost deference” to the privilege assertion and to the national security judgments of
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the Executive Branch. Kasza v. Browner, 133 F.3d 1159, 1166 (9th Cir. 1998); see also
Al-Haramain Islamic Foundation, Inc. v. Bush, 507 F.3d 1190, 1203 (9th Cir. 2007) (reaffirming
“the need to defer to the Executive on matters of foreign policy and national security” and
concluding that the court “surely cannot legitimately find [itself] second guessing the Executive
in this arena”). Still, notwithstanding this deferential standard of review, “[t]he court itself must
determine whether the circumstances are appropriate for the claim of privilege.” Reynolds, 345
U.S. at 8. In other words, it is for the court to determine, after applying the appropriate level of
deference, whether the Executive Branch has adequately demonstrated that there is a reasonable
danger that disclosure of the information would harm the national security. This review serves
as an important check in the state secrets process.

In making its determination, moreover, a court often réviews not just the public
declarations of the Executive officials explaining the basis for the privilege, but also classified
declarations providing further detail for the court’s in camera, ex parte review. One
misperception about the state secrets privilege is that the underlying classified information at
issue is not shared with the courts, and that the courts instead are simply asked to dismiss cases
based on trust and non-specific claims of nafiqnal security. Instead, in every case of which { am
aware, out of respect for the Judiciary’s role the Executive Branch has made available to the
courts both unclassified and classified declarations that justify, often in considerable detail, the
bases for the privilege assertions. By way of exainp.le, the Court of Appeals for the Ninth Circuit
recently noted in upholding the government’s assertion of the state secrets‘privilege that the
panel had:

spent considerable time examining the government’s declarations (both those
publicly filed and filed under seal). We are satisfied that the basis for the

-7-
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privilege is exceptionally well documented. Detailed statements [in the

government’s classified filings] underscore that disclosure of information

concerning the Sealed Document and the means, sources and methods of

intelligence gathering in the context of this case would undermine the

government’s intelligence capabilities and compromise national security.

Al-Haramain Islamic Foundation, Inc. v. Bush, 507 F.3d 1190, 1204 (9th Cir. 2007) (emphasis
added); see also id. (“We take very seriously our obligation to review the documents with a very
careful, indeed a skeptical eye, and not to accept at face value the government’s claim or
justification of privilege. Simply saying ‘military secret,” ‘national security,v’ or ‘terrorist threat’
or invoking an ethereal fear that disclosure will threaten our nation is insufficient to support the
privilege. Sufficient detail must bé — and has been — provided for us to make a meaningful
examination.”} (emphasis added).

Finally, I should also address the common misperception that the Executive Branch
always seeks dismissal in each case in which it has asserted the state secrets privilege, and that
the courts must dismiss each case in which the privilege has been asserted. That is incorrect.
Instead, once a court has concluded that the privilege has been properly asserted, the privileged
mformation is removed from the case, and the court must then decide whether, and how, the case
‘can proceed without that information. To be sure, the result is that some cases must be dismissed
because there is no way to proceed without the information. But in other cases, the privileged
information is peripheral and the case can proceed without it. By way of example, in BCG v.
Guerrieri, et al., No. 2004CV395 (Weld Cty., Colo. 19th Dist. Ct.), a real estate and contract
dispute between private parties, the United States asserted the state secrets privilege over certain

information and moved for a protective order precluding disclosure of that information, but did

not seek dismissal of the action.

82



Thank you, Mr. Chairman, for the opportunity to address the Committee. I would be

happy to address any questions that the Members may have.
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¥ JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C.. 20544

THE CHIEF JUSTICE JAMES C. DUFF
OF THE UNITED STATES Secretary
Presiding

November 5, 2007

Honorable Patrick J. Leahy

Chairman, Committee on the Judiciary
" United States Senate

224 Dirksen Senate Office Building

Washington, DC 20510

Honorable Arlen Specter

Ranking Member, Committee on the Judlc1ary
United States Senate

152 Dirksen Senate Office Building
Washington, DC

Dear Mr. Chairman and Senator Specter:

The Judicial Conference of the United States strongly opposes the “Sunshine in the
Courtroom Act of 2007, S. 352 (110" Cong.), because it would allow for the use of
cameras in federal trial courts. This legislation, if enacted, has the potential to impair
substantially the fundamental right of citizens to a fair trial, while undermining court
security and the safety of trial participants, including judges. The Judicial Conference
also opposes the legislation because it would allow for the use of cameras in all courts of
appeals, rather than allowing that decision to be made first by each court of appeals, as is

the present practice. I am providing these views and the following explanation to you on

behalf of the Judicial Conference, the policy-making body for the Federal Judiciary.

The Judicial Conference’s policy opposing the use of cameras in the federal trial
courts is the result of decades of experience and study. Indeed, the Conference has
- studied and considered the issue in a number of different situations and contexts —
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including a pilot project — and has determined that the presence of cameras in the federal
trial courts is not in the best interests of justice.

Federal judges are charged with safeguarding each citizen’s right to a fair and
impartial trial. It is this right to a fair trial that is the crucial difference between the use of
cameras in a trial court versus their present use in many legislative, administrative, or
- ceremonial proceedings. Thus, the paramount question in determining whether cameras
should be used in federal courts should not be whether more openness would be enjoyed
by the public and media, but whether the presence of cameras has the potential to deprive
each citizen of his or her ability to have a claim or right fairly resolved in United States
district courts. And, while the legislation provides for a judge’s discretion to deny the use
of cameras, the Judicial Conference believes it unwise to allow for the possibility that
camera coverage of trial court proceedings could compromise a citizen’s right to a fair
trial, and this might not be evident until the televised trial was underway. Therefore, the
Judicial Conference strongly opposes any legislation that would allow cameras in the
federal trial courts.

The ways in which cameras can interfere with a fair trial are numerous. First, the
broadcasting of proceedings can affect the way trial participants behave. On the one
hand, it could produce an intimidating effect on litigants, witnesses, and jurors, many of
whom have no direct connection to the proceeding and are involved in it through no
action of their own. Witnesses might refuse to testify or alter their stories when they do
testify if they fear retribution by someone who may be watching the broadcast. Although
the present version of the Sunshine in the Courtroom Act prohibits the “televising” of any
juror, photographs of jurors could be published in print media, such as newspapers and
magazines, as well as on the Internet. Jurors might purposely answer voir dire questions
with the intention of being removed from the jury pool. On the other hand, participants in
the proceeding might change their behavior in ways to become more dramatic, to
pontificate about their personal views, to promote commercial interests to a national
audience, or to lengthen their appearance on camera. Such grandstanding would be
disruptive to the proceedings. As a result, the Federal Judiciary is very concerned that the
effect of cameras in the courtroom on participants could profoundly and negatively
impact the trial process, thereby possibly interfering with a fair trial.

Whether or not participants in the proceeding change their behavior as a result of
the presence of cameras, security and safety issues also arise. For judges and court
employees, such as court reporters, courtroom deputies, and perhaps law clerks, showing
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their image in the broadcast would allow them to be more easily identified, thereby
making them easier targets for either attempts to influence the outcome of the matter or
retribution for an unpopular court ruling. Threats against judges, lawyers, and other
participants could increase. Similar security concerns are created for law enforcement
personnel present in the courtroom, including U.S. marshals and U.S. attorneys and their
staffs.

Moreover, camera coverage could create privacy concerns for many individuals
involved in the trial, such as jurors, witnesses, and victims, some of whom are, at best,
tangentially related to the case, but about whom very personal and identifying information
may be revealed. For example, efforts to discredit a witness frequently involve the
revelation of embarrassing personal information. It is one thing to have
embarrassing facts or accusations aired in a courtroom; it is another entirely to have them
aired on television with additional possibility of taping and replication. This concern can
bave a material effect on a witness’s testimony or on his or her willingness to testify at
all. '

If camera coverage is permitted, it could become a potent negotiating tactic in
pretrial settlement discussions. Parties may choose not to exercise their right to trial
because of concerns regarding possible camera coverage. For example, allowing cameras
could cause a “chilling effect” on civil rights litigation, since plaintiffs who have suffered
sex or age discrimination may simply decide not to file suit if they learn that they may
have to relive the incident and have that description broadcast to the public. Or, parties
litigating over medical issues (like those caused by exposure to asbestos) may not wish to
reveal their personal medical history and conditions to a broad audience.

Regarding the courts of appeals, the Judicial Conference has taken a different
view. Because an appellate proceeding does not involve witnesses and jurors, the reasons
for the Conference’s strong opposition to cameras in the trial courts do not generally
apply or are diminished. Therefore, 11 years ago, the Conference adopted the position
that each court of appeals may decide for itself whether to permit the taking of
photographs and radio and television coverage of appellate arguments, subject to any
restrictions in statutes, national and local rules, and such guidelines as the Conference
may adopt. By allowing the individual courts of appeals to determine whether cameras
will be allowed at their proceedings — rather than leaving the decision up to the presiding
judge of each appellate panel as the bill proposes — litigants within each circuit are treated
in a consistent and deliberate manner. Further, this approach avoids a piecemeal and ad-
hoc resolution of the issue among the various panels convened within a court of appeals.
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For these reasons, the Judicial Conference of the United States strongly opposes
legislation that allows the use of cameras in the federal trial courts and that allows the use
of cameras in all courts of appeals instead of deferring to individual appellate courts on
such use. Thank you for the opportunity to provide the position of the Judicial
Conference on this legislation, which raises an issue of vital importance to the Judiciary.
Please do not hesitate to contact me if you have any questions or concerns regarding this
matter. -

Sincerely,

A

James C. Duff
Secretary

cc: Members of the Senate Judiciary Committee
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THE CHIEF JUSTICE
OF THE UNITED STATES

x4 JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

Presiding

June 12, 2007

Honorable John Conyers, Jr.
Chairman, Committee on the Judiciary
United States House of Representatives
2138 Rayburn House Office Building
Washington, DC 20515

Honorable Lamar Smith

Ranking Member, Committee on the Judiciary
United States House of Representatives

B-351 Rayburn House Office Building
Washington, DC 20515

Dear Mr. Chairman and Representative Smith:

On behalf of the Judicial Conference of the United States, I write to provide the

position of the Conference on a bill introduced by Representative Steve Chabot, the
- “Sunshine in the Courtroom Act of 2007” (H.R. 2128, 110" Cong.). The Judicial

Conference strongly opposes H.R. 2128 because it allows the use of cameras in federal
trial courts. The Conference also opposes the legislation because it allows the use of
cameras in all courts of appeals, rather than allowing that decision to be made first by
each court of appeals, as is the present practice. If enacted, this legislation will have the
potential to impair substantially the fundamental right of citizens to a fair trial, while
undermining court security and the safety of trial participants, including judges.

The Judicial Conference’s policy opposing the use of cameras in the federal trial
courts is the result of decades of experience and study. Indeed, the Conference has
studied and considered the issue in a number of different situations and contexts —

JAMES C. DUFF
Secretary
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including a pilot project — and has determined that the presence of cameras in the federal
trial courts is not in the best interests of justice.

Federal judges are charged with safeguarding each citizen’s right to a fair and
impartial trial. It is this right to a fair trial that is the crucial difference between the use of
cameras in a trial court versus their present use in many legislative, administrative, or
ceremonial proceedings. Thus, the paramount question in determining whether cameras
should be used in federal courts should not be whether more openness would be enjoyed
by the public and media, but whether the presence of cameras has the potential to deprive
each citizen of his or her ability to have a claim or right fairly resolved in United States
district courts. And, while the legislation provides for a judge’s discretion to deny the use
of cameras, the Judicial Conference believes it unwise to allow for the possibility that
camera coverage of trial court proceedings could compromise a citizen’s right to a fair
trial, and this would not be evident until the televised trial was underway. Therefore, the
Judicial Conference opposes any legislation that would allow cameras in the federal trial
courts.

The ways in which cameras can interfere with a fair trial are numerous. First, the
broadcasting of proceedings can affect the way trial participants behave. On the one
band, it could produce an intimidating effect on litigants, witnesses, and jurors, many of
whom have no direct connection to the proceeding and are involved in it through no
action of their own. Witnesses might refuse to testify or alter their stories when they do
testify if they fear retribution by someone who may be watching the broadcast. Although
the present version of the Sunshine in the Courtroom Act prohibits the “televising” of any
Jjuror, photographs of jurors could be published in print media, such as newspapers and
magazines, as well as on the Internet. Jurors might purposely answer voir dire questions
with the intention of being removed from the jury pool. On the other hand, participants in
the proceeding might change their behavior in ways to become more dramatic, to
pontificate about their personal views, to promote commercial interests to a national
audience or to lengthen their appearance on camera. Such grandstanding would be
disruptive to the proceedings. As a result, the Federal Judiciary is very concemned that the
effect of cameras in the courtroom on participants could profoundly and negatively
impact the trial process, thereby possibly interfering with a fair trial.

Whether or not participants in the proceeding change their behavior as a result of
the presence of cameras, security and safety issues also arise. For judges and court
employees, such as court reporters, courtroom deputies, and perhaps law clerks, showing
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their image in the broadcast would allow them to be more easily identified, thereby
making them easier targets for either attempts to influence the outcome of the matter or
retribution for an unpopular court ruling. Threats against judges, lawyers, and other
participants could increase. Similar security concerns are created for law enforcement
personnel present in the courtroom, including U.S. marshals and U.S. attorneys and their
staffs.

Moreover, camera coverage could create privacy concemns for many individuals
involved in the trial, such as jurors, witnesses, and victims, some of whom are, at best,
tangentially related to the case, but about whom very personal and identifying information
may be revealed. For example, efforts to discredit a witness frequently involve the
revelation of embarrassing personal information. It is one thing to have
embarrassing facts or accusations aired in a courtroom; it is another entirely to have them
aired on television with additional possibility of taping and replication. This concern can-
have a material effect on a witness’s testimony or on his or her willingness to testify at
all.

If camera coverage is permitted, it could become a potent negotiating tactic in
pretrial settlement discussions. Parties may choose not to exercise their right to trial
because of concerns regarding camera coverage. For example, allowing cameras could
cause a “chilling effect” on civil rights litigation, since plaintiffs who have suffered sex or
age discrimination may simply decide not to file suit if they learn that they may have to
relive the incident and have that description broadcast to the public. Or, parties litigating
over medical issues (like those caused by exposure to asbestos) may not wish to reveal
their personal medical history and conditions to a broad audience.

Regarding the courts of appeals, the Judicial Conference has taken a different

view. Because an appellate proceeding does not involve witnesses and jurors, the reasons

for the Conference’s strong opposition to cameras in the tral courts do not generally
apply or are diminished. Therefore, eleven years ago, the Conference adopted the
position that each court of appeals may decide for itself whether to permit the taking of
photographs and radio and television coverage of appellate arguments, subject to any
restrictions in statutes, national and local rules, and such guidelines as the Conference
may adopt. By allowing the individual courts of appeals to determine whether cameras
will be allowed at their proceedings — rather than leaving the decision up to the presiding
judge of each appellate panel as the bill proposes — litigants within each circuit are treated
in a consistent and deliberate manner. Further, this approach avoids a piecemeal and ad-
hoc resolution of the issue among the various panels convened within a court of appeals.

90



Honorable John Conyers, Jr.
Honorable Lamar Smith
Page 4

For these reasons, the Judicial Conference of the United States strongly opposes
the use of cameras in the federal trial courts and opposes allowing the use of cameras in
all courts of appeals instead of deferring to individual appellate courts on such use.
Thank you for the opportunity to provide the position of the Judicial Conference on this
legislation, which raises an issue of vital importance to the Judiciary. Please do not
hesitate to contact me if you have any questions or concerns regarding this matter.

Sincerely,

. MCE.A/

ames C. Duff
Secretary

cc: Members of the House Judiciary Committee
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THE CHIEF JUSTICE
OF THE UNITED STATES Secretary

4 JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

Presiding

Honorable Patrick J. Leahy

Chairman, Committee on the Judiciary
United States Senate

Washington, DC 20510

Dear Mr. Chairman:

On August 16, 2007, I sent you a letter expressing the Judicial Conference’s opposition to
the Bail Bond Fairness Act of 2007, which the House of Representatives passed on June 25, 2007
(H.R. 2286). A copy of that letter is enclosed. An identical bill was introduced in the Senate on
December 18, 2007 (S. 2495). The Judicial Conference opposes S. 2495 because it would
weaken the courts’ ability to enforce bail conditions, necessary to protect public safety. The
reasons for the Judicial Conference opposition are set out in the August 2007 letter. I write now
to suggest that, if the bill is likely to proceed, your Committee consider a narrower approach that
would allow courts to hold accountable a person who has violated a release condition, while
meeting the concerns of the bail bond industry that led to the proposed legislation.

The bill would amend Rule 46(f)(1) of the Federal Rules of Criminal Procedure to
eliminate a judge’s authority to forfeit a bail bond if the person released on that bond breaches
any release condition other than the condition requiring appearance at a scheduled court
proceeding. Rule 46(f)(1) presently states: “The court must declare the bail forfeited if a
condition of the bond is breached.” The bill would revise Rule 46(f)(1) to state: “The court must
declare the bail forfeited if the defendant fails to appear physically before the court.” The bill
would amend Rule 46(f)(1) to authorize bond forfeiture only if the released person failed to
appear at a scheduled court proceeding, relieving not only corporate sureties from accountability
for violations of other release conditions, but also relieving the released person and friends and
relatives who act as personal sureties. If courts are deprived of the authority to hold noncorporate
parties responsible when persons released on bonds violate conditions of those bonds, judges will
be compelled to retain more persons in custody to protect public safety.

A narrower approach that would accomplish the same goal as the bill would be to relieve
a third-party corporate surety from liability for violations of release conditions other than failing
to appear before the court. Present Rule 46(f)(1) could be revised to state: “The court must

JAMES C. DUFF
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declare the bail forfeited if a condition of the bond is breached; however, the corporate surety is
liable only if the person released on a bond fails to appear before the court.” Under this
approach, the person on bond — or that person’s friends or relatives who signed as personal
sureties — would continue to risk bond forfeiture if that person violated release conditions,
including conditions other than those requiring physical appearance before the court. This
approach would continue to provide federal judges with tools to enforce a released person’s
compliance with bail conditions, necessary for public safety — including the safety of crime
victims — while relieving third-party corporate sureties from liability for violations of conditions
other than the condition of court-ordered appearances.

This narrower approach is fully consistent with the interests of the bail bond industry.
Richard Verrochi, President of the Professional Bail Agents of the United States, testified on
behalf of the industry during the hearing before the House of Representatives Committee on the
Judiciary, Subcommittee on Crime, Terrorism, and Homeland Security on October 8, 2002. In
response to a direct question, Mr. Verrochi said, “I have no problem at all in making the
individual, himself or herself, if they violate a condition of the bond and it is their property and
they have put it up or their resources, revoking it, because to me, that is something within their
control.”

The Judicial Conference continues to ask you and your Committee to decline to support
S. 2495. The proposed amendment to Rule 46(f)(1) is broader than necessary to achieve its
purpose. The bill could accomplish that purpose without also weakening the courts’ ability to
enforce bail conditions and protect public safety.

Thank you for your consideration. If you have any questions or want additional
information, please do not hesitate to contact Cordia A. Strom, Assistant Director, Office of
Legislative Affairs, at (202) 502-1700.

Sincerely,

James C. Duff
Secretary

Enclosure

Identical letter sent to Senator Arlen Specter
cc: Members, Senate Committee on the Judiciary
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Director WASHINGTON, D.C. 20544

March 24, 2008

Dr. Douglas E. Beloof

Associate Professor of Law

Director, National Crime Victim Law Institute
at Lewis & Clark Law School

10015 S.W. Terwilliger Boulevard

Portland, OR 97219-7799

Dear Professor Beloof:

At the Chief Justice’s request, the Judicial Conference’s Committee on Rules of
Practice and Procedure (the “Standing Committee”) provided comments on your
recommendation to appoint a crime victims’ rights representative as a permanent member
of the Advisory Committee on Criminal Rules (the “Advisory Committee™). The
Standing Committee recommended against this request after the Advisory Committee had
studied the request and also recommended against it. After carefully considering your
recommendation and the views of the Standing Committee and Advisory Committee, the
Chief Justice has decided to decline appointing a victims’ rights representative as a
permanent member of the Advisory Committee at this time.

The Chief Justice shares the Standing and Advisory Committees’ concerns that it
is inadvisable to add representatives of interest or advocacy groups as permanent
members of rules committees. Having a member appointed specifically to serve as an
advocate in this fashion is inconsistent with how committee members and committees are
expected to work, with a shared focus on improving the administration of justice overall.
In addition, such an appointment would create a precedent for other groups.

Though your request was not approved, I am pleased to report that the rules
committees continue to press for greater participation by crime victims’ rights advocates
in the rulemaking process. The Advisory Committee contacted more than 25 victims’
rights national organizations and requested their comment on proposed new amendments
to the Federal Criminal Rules, which augment victims’ rights amendments to six other
criminal rules now pending before the Supreme Court. The Advisory Committee also
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asked these organizations for information on the federal courts’ experience.in
implementing the Crime Victims’ Rights Act and whether there are specific problems that
could best be addressed by rules changes. The Advisory Committee is looking forward to
these comments and to continuing to work with the organizations.

The openness of the Rules Enabling Act rulemaking process affords lawyers and
interested persons with many opportunities to address the rules committees, propose new
rules, answer questions, and make suggestions. Public participation in the rulemaking
process is integral to its success. Committee meetings are open to the public. Proposals
to amend rules are widely disseminated and public comment is encouraged. The
Advisory Committee is taking steps to ensure that crime victims’ organizations are fully
aware of their opportunity to submit proposals, comments, and criticisms and to attend the
Committee’s meetings as well as hearings on proposed rules. At its recent meeting, the
Advisory Committee discussed victims’ concerns with Professor Paul Cassell.

The Advisory Committee is also working in other ways to improve
communications with crime victims’ organizations and to improve its understanding of
their concerns. The Department of Justice has organized a meeting with representatives
of national victims’ groups in Washington, D.C., and will hold such meetings on a regular
basis. The Advisory Committee will receive a report on the meeting from the Assistant
Attorney General for the Criminal Division when the Committee holds its next meeting.
The Department plans to meet with the victims’ advocates before every Advisory
Committee meeting and give a report at each meeting. The Advisory Committee is also
working with the Federal Judicial Center to ensure that federal judges are fully informed
about the Crime Victims’ Rights Act.

The protection of victims’ rights is vital to the administration of justice. The rules
committees are committed to ensuring that the concerns of victims’ advocates are heard
and fully considered.

Thank you for your letter.
Sincerely,

ﬁm z%/ |

mes C. Duff
Director

cc: Honorable Lee Rosenthal
Honorable Richard Tallman
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LEGISLATION AFFECTING THE FEDERAL
RULES OF PRACTICE AND PROCEDURE!'
110" Congress

SENATE BILLS

® S.186 - Attorney-Client Privilege Protection Act of 2007

« Introduced by: Specter

« Date Introduced: 1/4/07

» Status: Read twice and referred to the Senate Committee on the Judiciary (1/4/07).

Judiciary Committee held hearing (9/18/07).

* Related Bills: H.R. 3013

* Key Provisions:
— Section 3 amends 18 U.S.C. Chapter 201 by adding a new § 3014 that
prohibits a federal agent or attorney in a federal investigation, civil enforcement
matter, or criminal proceeding from demanding from an organization attorney-
client privilege or work product protection materials. Section 3 also prohibits the
government from basing its decision to file a charging document in a civil or
criminal case on whether: (1) the attorney-client privilege or work product
protection is asserted; (2) the organization provides counsel or pay attorney’s fees
for counsel appointed to represent an employee of the organization; (3) the
organization enters into a joint defense, information sharing, or common-interest
agreement with an employee in an investigation or enforcement matter; (4) the
sharing of information with an employee in relation to an investigation or
enforcement matter involving that employee; and (5) the organization fails to
terminate an employee because that employee invoked his or her fifth amendment
right against self incrimination or other legal right in response to a government
request. Section 3 also states that it does not prohibit an organization from
voluntarily offering to share “internal investigation materials of such
organization.”

® S. 344 - To Permit the Televising of Supreme Court Proceedings
« Introduced by: Specter '
» Date Introduced: 1/22/07
» Status: Read twice and referred to the Senate Committee on the Judiciary (1/22/07).
Judiciary Committee held hearing (2/14/07). Senate Judiciary Committee reported
favorably (12/6/07).

'"The Congress has authorized the federal judiciary to prescribe the rules of practice,
procedure, and evidence for the federal courts, subject to the ultimate legislative right of the
Congress to reject, modify, or defer any of the rules. The authority and procedures for
promulgating rules are set forth in the Rules Enabling Act. 28 U.S.C. §§ 2071-2077.

May 8, 2008 1
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« Related Bills: S. 352, H.R. 1299

* Key Provisions:
— Section 1 amends Chapter 45, Title 28, U.S.C., requiring the Supreme Court
to permit television coverage of all open sessions of the Court unless the Court
decides, by a majority vote of all justices, that allowing such coverage in a
particular case would violate the due process rights of one or more of the parties.

® S. 352 - Sunshine in the Courtroom Act of 2007

* Introduced by: Grassley

* Date Introduced: 1/22/07

» Status: Read twice and referred to the Senate Committee on the Judiciary (1/22/07).

Senate Judiciary Committee held hearing (2/14/07). Senate Judiciary Committee

approved with amendments by a vote of 10-8 (3/6/08).

 Related Bills: S. 344, H.R. 1299, HR 2128

* Key Provisions:
— Section 2 authorizes the presiding judge of an appellate court to permit the
photographing, electronic recording, broadcasting, or televising of any public
proceeding over which the judge presides. The presiding judge, however, may not
permit the above: (1) in a proceeding involving only the presiding judge if that
judge determines that the action would violate the due process rights of any party,
or (2) in a proceeding involving more than one judge, a majority of judges
determines that the action would violate the due process rights of any party.

Section 2 also authorizes the presiding judge of a district court to permit the
photographing, electronic recording, broadcasting, or televising of any public
proceeding over which the judge presides. Upon request of any witness in a trial
proceeding, the court must order that the face and voice of the witness be
disguised. The presiding judge in a trial must inform each witness who is not a
party that he or she has the right to request that his or her image or voice may be
disguised. The presiding judge must not permit the televising of any juror in a
trial.

The Judicial Conference may issue advisory guidelines on the broadcast of court
proceedings.

Section 2 contains a sunset provision that terminates the authority of a district
court judge to allow the broadcast of district court proceedings three years after
enactment of the Act.

[On March 6, 2008, the Senate Judiciary Committee approved S. 352 by a vote of
10-8 after adopting several amendments to the bill: (1) the presiding judge must
not allow camera coverage if the judge determines that it would violate the due
process rights of any party; (2) the Judicial Conference must promulgate
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mandatory guidelines on shielding certain witnesses from camera coverage,
including crime victims, families of crime victims, cooperating witnesses,
undercover law enforcement officers, witnesses relating to witness relocation and
protection, or minors under the age of 18; and (3) nothing in the bill limits the
inherent authority of a court to protect witnesses, preserve the decorum and
integrity of the legal process, or protect the safety of an individual. An
amendment to remove the district courts from the legislation was defeated by a tie
vote of 9-9].

® S. 456 - Gang Abatement and Prevention Act of 2007

« Introduced by: Feinstein

* Date Introduced: 1/31/07

» Status: Read twice and referred to the Senate Committee on the Judiciary (1/31/07).

Hearing held (6/5/07). Committee reported favorably with amendments (6/14/07).

Reported with amendment in nature of substitute (7/30/07). Passed the Senate (9/21/07).

Referred to the House Judiciary, Energy and Commerce, and Education and Labor

Committees (9/24/07). Referred to the House Subcommittee on Healthy Families and

Communities (10/17/07).

* Related Bills: S. 990, S. 2237, H.R. 880, H.R. 1582, H.R. 1692, H.R. 3547

 Key Provisions:
— Section 205 directs the Standing and Evidence Rules Committee to consider
“the necessity and desirability of amending section 804(b) of the Federal Rules of
Evidence to permit the introduction of statements against a party by a witness who
has been made unavailable where it is reasonably foreseeable by that party that
wrongdoing would make the declarant unavailable.”

® S. 990 - Fighting Gangs and Empowering Youth Act of 2007

« Introduced by: Menendez

* Date Introduced: 3/26/07

« Status: Read twice and referred to the Senate Committee on the Judiciary (3/26/07).

* Related Bills: S. 456, S. 2237, H.R. 880, H.R. 1582, H.R. 1692, H.R. 3547

« Key Provisions:
— Section 310 amends Evidence Rule 804(b)(6) by providing that a “[a]
statement offered against a party that has engaged, acquiesced, or conspired, in
wrongdoing that was intended to, and did, procure the unavailability of the
declarant as a witness.”

® S. 1267 - Free Flow of Information Act of 2007
* Introduced by: Lugar
» Date Introduced: 5/2/07
« Status: Read twice and referred to the Senate Committee on the J ud1c1ary (5/2/07).
* Related Bills: H.R. 2102, S. 2035
+ Key Provisions:
— Section 2 provides that a federal entity may not compel a “covered person” to
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testify or produce documents in any proceeding unless a court determines by a
preponderance of the evidence that: (1) the party seeking the information has
exhausted all reasonable alternative sources for the information; (2) in a criminal
matter, there are reasonable grounds to believe that a crime has occurred and that
the testimony or document sought is essential to the investigation, prosecution, or
defense; (3) in a non-criminal matter, the testimony or document sought is
essential to the successful completion of that matter; (4) in any matter in which
the testimony or document sought could reveal the source’s identity, disclosure is
necessary to: (a) prevent imminent and substantial harm to national security, (b)
prevent imminent death or significant bodily injury, or (c) determine who has
disclosed a trade secret of significant value in violation of state or federal law,
individually identifiable health information, or nonpublic personal information of
any consumer in violation of federal law; and (5) nondisclosure of the information
be contrary to public interest. Section 2 also requires that compelled disclosure of
testimony or documents be limited and narrowly drawn. '

® S. 1749 - Crime Victims’ Rights Rules Act of 2007

e Introduced by: Kyl
 Date Introduced: 6/29/07

» Status: Read twice and referred to the Senate Committee on the Judiciary (6/29/07).
* Related Bills: None.
» Key Provisions:

— Section 1 expressed the sense of Congress that the Chief Justice should appoint
at least one member on the Committee of Rules of Practice and Procedure and the
Advisory Committee on Criminal Rules who is a victims’ rights advocate.

— The legislation amends 33 rules in the Federal Rules of Criminal Procedure
that create additional rights for crime victims.

® S. 2035 - Free Flow of Information Act of 2007

» Introduced by: Specter
» Date Introduced: 9/10/07

» Status: Read twice and referred to the Senate Committee on the Judiciary (9/10/07).
Senate Judiciary Committee reported, with amendments, bill by vote of 15-2 (10/4/07).
« Related Bills: H.R. 2102, S. 1267

» Key Provisions:

May 8, 2008

— Section 2 provides that a federal entity may not compel a “covered person” to
testify or produce documents in any proceeding unless a court determines by a
preponderance of the evidence that: (1) the party seeking the information has
exhausted all reasonable alternative sources for the information; (2) in a criminal
matter, there are reasonable grounds to believe that a crime has occurred, that the
testimony or document sought is essential to the investigation, prosecution, or
defense, and any unauthorized disclosure has caused significant, clear, and
articulable harm to national security; (3) in a non-criminal matter, the testimony or
document sought is essential to the successful completion of that matter; and (4)
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nondisclosure of the information be contrary to public interest. The content of any
testimony or document compelled under this section must be: (1) limited to the
purpose of verifying published information or describing surrounding
circumstances relevant to the accuracy of the published information, and (2) be
narrowly tailored in subject matter and period of time so as to avoid compelling
production of peripheral, nonessential, or speculative information.

— Section 2 does not apply to information obtained as a result of eyewitness
observations of criminal conduct or commitment of criminal or tortious conduct
by the covered person; information necessary to prevent or mitigate death,
kidnaping, or substantial bodily harm; and information that a federal court has
found by a preponderance of the evidence that would assist in preventing acts of
terrorism in the United States or significant harm to national security.

® S. 2237 - Crime Control and Prevention Act of 2007

* Introduced by: Biden
» Date Introduced: 10/25/07

» Status: Read twice and referred to the Senate Committee on the Judiciary (10/25/07).
« Related Bills: S. 456, S. 990, H.R. 880, H.R. 1582, H.R. 1692, H.R. 3547
» Key Provisions:

— Section 245 directs the Judicial Conference to consider “the necessity and
desirability of amending section 804(b) of the Federal Rules of Evidence to permit
the introduction of statements against a party by a witness who has been made
unavailable where it is reasonably foreseeable by that party that wrongdoing
would make the declarant unavailable.”

® S. 2449 - Sunshine in Litigation Act of 2007

* Introduced by: Kohl
 Date Introduced: 12/11/07

» Status: Read twice and referred to the Senate Committee on the Judiciary (12/11/07).
Senate Judiciary Committee approved substitute amendment by a vote of 12-6 (3/6/08).
* Related Bills: H.R. 5884

+ Key Provisions:

May 8§, 2008

— Section 2 amends 28 U.S.C. Chapter 111 by inserting a new section 1660.
New section 1660 provides that a court shall not enter an order pursuant to Civil
Rule 26(c) that (1) restricts the disclosure of information through discovery, (2)
approves a settlement agreement that would limit the disclosure of such
agreement, or (3) restricts access to court records in a civil case unless the court
makes findings of fact that: (A) such order would not restrict the disclosure of
information which is relevant to the protection of public health or safety; or (B)(i)
the public interest in the disclosure of potential health or safety hazards is
outweighed by a specific and substantial interest in maintaining the confidentiality
of the information or records in question; and (ii) the requested protective order is
no broader than necessary to protect the privacy interest asserted.
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— Section 3 states that the Act takes effect 30 days after enactment or applies
only to orders entered in civil actions or agreements entered into on or after the
effective date.

[The substitute amendment added two provisions to the original bill: (1) there is a
rebuttable presumption that the interest in protecting a person’s financial, health,
or other similar information outweighs the public interest in disclosure, and (2)
the bill must not be construed to permit, require, or authorize the disclosure of
classified information.]

® S.2450 - To amend the Federal Rules of Evidence to address the waiver of the attorney-client

privilege and the work product doctrine

« Introduced by: Leahy

* Date Introduced: 12/11/07

« Status: Read twice and referred to the Senate Committee on the Judiciary (12/11/07).

Senate Judiciary Committee approved without amendment (1/31/08). Senate Report No.

110-264 filed (2/25/08).

* Related Bills: None

* Key Provisions:
— Section 1 amends the Federal Rules of Evidence by adding a new Evidence
Rule 502 on waiver of attorney-client privilege and work product protection. The
legislation tracks the language of proposed Evidence Rule 502, as approved by the
Judicial Conference of the United States at its September 2007 session.

HOUSE BILLS

® HR.

e HR.

May 8,

851 -Death Penalty Reform Act of 2007

Introduced by: Gohmert

» Date Introduced: 2/6/07

« Status: Referred to House Committee on the Judiciary (2/6/07).

* Related Bills: H.R. 1914

* Key Provision:
— Section 8 amends Criminal Rule 24(c) by permitting the court to empanel up
to nine alternate jurors and allowing each side an additional four peremptory
challenges when 7-9 alternate jurors are empaneled.

880 - Gang Deterrence and Community Protection Act of 2007

« Introduced by: Forbes

« Date Introduced: 2/7/07

« Status: Referred to the House Committee on the Judiciary (2/7/07). Referred to House
Judiciary Subcommittee on Crime, Terrorism, and Homeland Security (3/1/07).

* Related Bills: H.R. 1582, H.R. 1692, H.R. 3547, S. 456, S. 990, S. 2237

* Key Provisions:

2008 6

101



— Section 113 amends Evidence Rule 804(b)(6) by codifying the ruling in
United States v. Cherry, 217 F.3d 811 (10™ Cir. 2000), which permits admission
of statements of a murdered witness to be introduced against the defendant who
caused the unavailability of the witness and members of the conspiracy if such
actions were foreseeable by conspirators.

® H.R. 1012 - Small Business Growth Act of 2007

* Introduced by: Buchanan

* Date Introduced: 2/13/07

» Status: Referred to the House Committees on Education and Labor, Small Business,

Judiciary, Oversight and Government Reform, and Ways and Means (2/13/07). Referred

to House Judiciary Subcommittee on Courts, the Internet, and Intellectual Property

(3/19/07). Referred to the House Subcomm1ttee on Health, Employment, Labor and

Pensions (6/5/07).

* Related Bills: None

+ Key Provisions:
— Title IV amends Civil Rule 11 by: (1) imposing additional, mandatory
sanctions on attorneys, law firms, and parties; (2) making the rule applicable in
state cases affecting interstate commerce; (3) imposing a "three-strike" rule on
attorneys who commit multiple violations of the rule; (4) creating a presumption
of a rule violation when the same issue is relitigated; (5) providing enhanced
sanctions for the willful and intentional destruction of documents in a pending
federal court proceeding; and (6) by limiting a court's discretion in seahng a Rule
11 proceeding.

® H.R. 1299 - To Permit the Televising of Supreme Court Proceedings

* Introduced by: Poe

* Date Introduced: 3/1/07

» Status: Referred to the House Committee on the Judiciary (3/1/07).

* Related Bills: S. 344, S. 352, HR. 2128

* Key Provisions:
— Section 1 amends 28 U.S.C. Chapter 45 by inserting a new section 678
requiring the Supreme Court to permit television coverage of all open sessions of
the Court unless the unless the Court decides, by a majority vote of all justices,
that allowing such coverage in a particular case would violate the due process
rights of one or more of the parties.

® H.R. 1582 - Gang Abatement and Prevention Act of 2007
« Introduced by: Schiff
« Date Introduced: 3/20/07
« Status: Read twice and referred to the House Committee on the Judiciary (3/20/07)
Referred to the House Subcommittee on Crime, Terrorism, and Homeland Security
(4/20/07).
* Related Bills: H.R. 880, H.R. 1692, H.R. 3547, S. 456, S. 990, S. 2237
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* Key Provisions: ,
— Section 205 directs the Standing and Evidence Rules Committee to consider
“the necessity and desirability of amending section 804(b) of the Federal Rules of
Evidence to permit the introduction of statements against a party by a witness who
has been made unavailable where it is reasonably foreseeable by that party that
wrongdoing would make the declarant unavailable.”

® H.R. 1592 - Local Law Enforcement Hate Crimes Prevention Act of 2007

» Introduced by: Schiff

* Date Introduced: 3/20/07

» Status: Read twice and referred to the House Committee on the Judiciary (3/20/07).

Reported (Amended) by the Committee on Judiciary. H. Rept. 110-113. (4/30/2007).

Passed by the House by a vote of 237-180 (5/3/2007). Received in the Senate, read twice,

and referred to the Committee on the Judiciary (5/7/2007).

* Related Bills: None ‘

* Key Provisions:
— Section 6 amends Chapter 13, Title 18, U.S.C., by including the following
provision: “In a prosecution for an offense under this section, evidence of
expression or associations of the defendant may not be introduced as substantive
evidence at trial, unless the evidence specifically relates to that offense. However,
nothing in this section affects the rules of evidence governing impeachment of a
witness.”

® H.R. 1692 - Fighting Gangs and Empowering Youth Act of 2007

« Introduced by: Pallone

* Date Introduced: 3/26/07

» Status: Read twice and referred to the House Committees on the Judiciary, Education

and Labor, and Financial Services (3/26/07). Referred to the House Subcommittee on

Housing and Community Opportunity (6/8/07). Referred to House Subcommittee on

Healthy Families and Communities (6/27/07).

* Related Bills: H.R. 880, H.R. 1582, H.R. 3547, S. 456, S.990, S. 2237

* Key Provisions:
— Section 310 amends Evidence Rule 804(b)(6) by providing that a “[a]
statement offered against a party that has engaged, acquiesced, or conspired, in
wrongdoing that was intended to, and did, procure the unavailability of the
declarant as a witness.”

® H.R. 1914 -Terrorism Death Penalty Act of 2007
eIntroduced by: Carter
» Date Introduced: 4/18/07
» Status: Referred to House Committee on the Judiciary (4/18/07). Referred to
Subcommittee on Crime Terrorism, and Homeland Security (5/4/07).
* Related Bills: H.R. 851

* Key Provision:
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— Section 3 amends Criminal Rule 24(c) by permitting the court to empanel up
to nine alternate jurors and allowing each side an additional four peremptory
challenges when 7-9 alternate jurors are empaneled.

® H.R. 2102 - Free Flow of Information Act of 2007

* Introduced by: Boucher

* Date Introduced: 5/2/07

« Status: Read twice and referred to the House Committee on the Judiciary (5/2/07).

Hearing held (6/14/07). Committee held markup session and ordered reported (8/1/07).

House passed bill with amendment below by vote of 398-21 (10/16/07).

» Related Bills: S. 1267, S. 2035

» Key Provisions:
— Section 2 provides that a federal entity may not compel a “covered person” to
testify or produce documents in any proceeding unless a court determines by a
preponderance of the evidence that: (1) the party seeking the information has
exhausted all reasonable alternative sources for the information; (2) in a criminal
matter, there are reasonable grounds to believe that a crime has occurred and that
the testimony or document sought is essential to the investigation, prosecution, or
defense; (3) in a non-criminal matter, the testimony or document sought is
essential to the successful completion of that matter; (4) in any matter in which
the testimony or document sought could reveal the source’s identity, disclosure is
necessary to: (a) prevent imminent and substantial harm to national security, (b)
prevent imminent death or significant bodily injury, or (c) determine who has
disclosed a trade secret of significant value in violation of state or federal law,
individually identifiable health information, or nonpublic personal information of
any consumer in violation of federal law; and (5) nondisclosure of the information
be contrary to public interest. Section 2 also requires that compelled disclosure of
testimony or documents be limited and narrowly drawn.

[The Boucher/Pence amendment limits the scope of a journalist’s protection by:
(1) allowing disclosure of information to prevent or identify the perpetrator of a
terrorist attack or harm to national security; (2) allowing disclosure of the identity
of a person involved in leaking properly classified information; (3) permitting law
enforcement officers to seek a court order compelling production of documents
and information obtained as the result of eyewitness observations of alleged
criminal or tortious conduct; (4) limiting coverage to a person who “regularly”
engages in the listed journalistic activities and including exceptions to the
definition of “covered person.”]

® H.R. 2128 - Sunshine in the Courtroom Act of 2007
« Introduced by: Chabot
» Date Introduced: 5/3/07
» Status: Read twice and referred to the House Committee on the Judiciary (5/3/07).
Referred to the House Subcommittee on Courts, the Internet, and Intellectual Property
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(6/4/07). Subcommittee discharged (9/20/07). Judiciary Committee held hearing
(9/27/07). Committee held markup session and ordered bill to be reported favorably by
vote of 17-11 (10/24/07).

* Related Bills: S. 344, S. 352, H.R. 1299

* Key Provisions:

— Section 2 authorizes the presiding judge of an appellate court to permit the
photographing, electronic recording, broadcasting, or televising of any public
proceeding over which the judge presides. The presiding judge, however, may not
permit the above: (1) in a proceeding involving only the presiding judge if that
judge determines that the action would violate the due process rights of any party,
or (2) in a proceeding involving more than one judge, a majority of judges
determines that the action would violate the due process rights of any party.

Section 2 also authorizes the presiding judge of a district court to permit the
photographing, electronic recording, broadcasting, or televising of any public
proceeding over which the judge presides. Upon request of any witness in a trial
proceeding, the court must order that the face and voice of the witness be
disguised. The presiding judge in a trial must inform each witness who is not a
party that he or she has the right to request that his or her image or voice may be
disguised. The presiding judge must not permit the televising of any juror in a
trial.

The Judicial Conference may issue advisory guidelineé on the broadcast of court
proceedings.

Section 2 contains a sunset provision that terminates the authority of a district
court judge to allow the broadcast of district court proceedings three years after
enactment of the Act.

® H.R. 2286 - Bail Bond Fairness Act of 2007
e Introduced by: Wexler
« Date Introduced: 5/10/07

» Status: Read twice and referred to the House Committee on the Judiciary (5/10/07).
Referred to House Subcommittee on Crime, Terrorism, and Homeland Security (6/1/07).
Subcommittee held markup session (6/12/07). Committee considered, held markup
session, and ordered reported by voice vote (6/13/07). House Report 110-208 filed
(6/22/07). House passed by voice vote (6/25/07). Received in Senate, read twice, and
referred to Committee on the Judiciary (6/26/07).

* Related Bills: None

* Key Provisions:
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— Section 3 amends Criminal Rule 46(f)(1) limiting the authority of the court to
declare bail forfeited. (Criminal Rule 46(f)(1) provides that the court must
declare bail forfeited if a person breached a condition of the bail bond. H.R. 2286
amends the rule to limit the court’s authority to declare bail forfeited only where
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the person actually fails to appear physically before a court as ordered, and not
where the person violates some other collateral condition of release.)

2325 - Court and Law Enforcement Olfficers Protection Act of 2007

« Introduced by: Gohmert

* Date Introduced: 5/15/07

« Status: Read twice and referred to the House Committee on the Judiciary (5/15/07).

Referred to House Subcommittee on Crime, Terrorism, and Homeland Security (6/4/07).

* Related Bills: None

+ Key Provisions:
— Section 7(c) amends Rule 11 of the Rules Governing Section 2254 Cases in the
United States District Courts by adding at the end the following: “Rule 60(b)(6) of
the Federal Rules of Civil Procedure does not apply to proceedings under these
rules.”

3013 - Attorney-Client Privilege Protection Act of 2007

* Introduced by: Scott

* Date Introduced: 7/12/07

» Status: Read twice and referred to the House Committee on the Judiciary (7/12/07).

Referred to the House Judiciary Committee Subcommittee on Crime, Terrorism, and

Homeland Security (7/20/07). Markup session held and subcommittee forwarded to full

committee by voice vote (7/24/07). Judiciary Committee held mark-up session and

ordered reported by voice vote (8/1/07). House Report No. 110-445 filed (11/13/07).

Passed House by voice vote (11/13/07).

* Related Bills: S. 186

 Key Provisions:
— Section 3 amends 18 U.S.C. Chapter 201 by adding a new § 3014 that
prohibits a federal agent or attorney in a federal investigation, civil enforcement
matter, or criminal proceeding from demanding from an organization attorney-
client privilege or work product protection materials. Section 3 also prohibits the
government from basing its decision to file a charging document in a civil or
criminal case on whether: (1) the attorney-client privilege or work product
protection is asserted; (2) the organization provides counsel or pay attorney’s fees
for counsel appointed to represent an employee of the organization; (3) the
organization enters into a joint defense, information sharing, or common-interest
agreement with an employee in an investigation or enforcement matter; (4) the
sharing of information with an employee in relation to an investigation or
enforcement matter involving that employee; and (5) the organization fails to
terminate an employee because that employee invoked his or her fifth amendment
right against self incrimination or other legal right in response to a government
request. Section 3 also states that it does not prohibit an organization from
voluntarily offering to share “internal investigation materials of such
organization.”
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3147 - Counter-Terrorism and National Security Act of 2007

* Introduced by: Wilson
* Date Introduced: 7/24/07
» Status: Read twice and referred to the House Committee on the Judiciary (7/24/07).

Referred to House Subcommittee on Crime, Terrorism, and Homeland Security (8/10/07).

* Related Bills: None

* Key Provisions:
— Section 9-amends Criminal Rule 41(b)(3) giving magistrate judges authority
to issue search warrants in certain multidistrict terrorism investigation cases.

3547 - Gang Prevention, Intervention, and Suppression Act of 2007

* Introduced by: Schiff

» Date Introduced: 9/17/07

» Status: Read twice and referred to the House Committees on the Judiciary and

Education and Labor (9/17/07). Referred to the House Subcommittee on Healthy

Families and Communities (10/17/07).

» Related Bills: S. 456, S. 990, S. 2237, H.R. 880, H.R. 1582, H.R. 1692, H.R. 3547

* Key Provisions:
— Section 204 directs the Judicial Conference to study Evidence Rule 804(b) “to
determine the necessity and desirability of amending that section, including the
possible expansion of section 804(b)(6), and shall make modifications as the
Judicial Conference sees fit.”

4302 - To Amend Title 18, United States Code, to Require the Reading in Open Court in

Criminal Cases of Crime Victims’ Rights

e HR.

May 8,

* Introduced by: Chabot

* Date Introduced: 12/6/07

» Status: Read twice and referred to the House Committee on the Judiciary (12/6/07).

Referred to the House Subcommittee on Crime, Terrorism, and Homeland Security

(1/14/08). '

* Related Bills: None

* Key Provisions:
— The bill amends 18 U.S.C. § 3771(b) by requiring the trial judge to read in
open court the rights of crime victims at the start of every criminal proceeding or
at sentencing.

5884 - Sunshine in Litigation Act of 2008

* Introduced by: Wexler

» Date Introduced: 4/23/08

» Status: Read twice and referred to the House Committee on the Judiciary (4/23/08).

* Related Bills: S. 2449

* Key Provisions:
— Section 2 amends 28 U.S.C. Chapter 111 by inserting a new section 1660.
New section 1660 provides that a court shall not enter an order pursuant to Civil
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Rule 26(c) that (1) restricts the disclosure of information through discovery, (2)
approves a settlement agreement that would limit the disclosure of such
agreement, or (3) restricts access to court records in a civil case unless the court
makes findings of fact that: (A) such order would not restrict the disclosure of
information which is relevant to the protection of public health or safety; or (B)(i)
the public interest in the disclosure of potential health or safety hazards is
outweighed by a specific and substantial interest in maintaining the confidentiality
of the information or records in question; and (ii) the requested protective order is
no broader than necessary to protect the privacy interest asserted.

— Section 2 also provides: (1) there is a rebuttable presumption that the interest
in protecting a person’s financial, health, or other similar information outweighs
the public interest in disclosure, and (2) the bill must not be construed to permit,
require, or authorize the disclosure of classified information. ]

— Section 3 states that the Act takes effect 30 days after enactment or applies
only to orders entered in civil actions or agreements entered into on or after the

effective date.

SENATE RESOLUTIONS

® S.J. Res.

HOUSE RESOLUTIONS

® H.J. Res. 66 - Proposing an Amendment to the Constitution of the United States to establish
and protect the Rights of Victims of Violent Crimes

» Introduced by: Chabot
» Date Introduced: 12/6/07
» Status: Read twice and referred to the House Committee on the Judiciary (12/6/07).
* Related Bills: None
« Key Provisions: .
— The bill proposes an amendment to the Constitution providing for rights of

crime victims.
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ADMINISTRATIVE OFFICE OF THE

UNITED STATES COURTS JOHN K. RABIE)
hie
JAMES C. DUFF
Director WASHINGTON, D.C. 20544 Rules Committee Support Office
May 9, 2008

MEMORANDUM TO THE STANDING COMMITTEE
SUBJECT: Report of the Administrative Actions Taken by the Rules Committee Support Office

The following report briefly describes administrative actions and some major initiatives
undertaken by the Rules Committee Support Office to improve its support service to the rules
committees.

Federal Rulemaking Website

We received, acknowledged, forwarded, and followed up on 115 comments submitted on
the proposed amendments published for comment in August 2007. The comments are posted on
the judiciary’s Federal Rulemaking internet website at
<http://www.uscourts.gov/rules/proposed0807-1.htm>.

The office continues to add rules-related records to the rules website. We have posted
committee minutes and reports; committee agenda materials; information on legislation affecting
the federal rules of practice, procedure, and evidence; and comments on proposed rules
amendments published for public comment. The rules website, which was recently redesigned,
continues to be one of the most popular sites on the judiciary’s website. During the six-month
period from October 1, 2007, to March 31, 2008, users viewed almost 1.8 million pages on the

website.

Documentum

In May 2008, Professor Struve was given a demonstration of Documentum, the office’s
document-management system, and agreed to participate in a pilot project allowing remote
access to the system. Professor Struve will be able to access thousands of rules documents in
Documentum, including drafts of proposed rules amendments, committee minutes, committee
reports, agenda items, comments and suggestions, memoranda, and correspondence. Among
other things, the system will: (1) allow multiple users to prepare, edit, and finalize documents;
(2) search for documents in the database using enhanced indexing and search capabilities; and (3)
track different versions of documents to ensure the quality and accuracy of work products, which
will facilitate the preparation and reformatting of agenda materials, committee minutes and

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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reports, and other rules-related documents. Upon successful completion of the project, we hope
to expand the program to allow remote access to Documentum by committee members and
reporters.

Committee and Subcommittee Meetings

For the period from December 2007, to May 2008, the office staffed eight meetings,
including one Standing Committee meeting, five advisory committee meetings, a meeting of the
informal working group on mass torts, and a Civil Rules subcommittee meeting. We also
arranged and participated in numerous conference calls involving rules subcommittees.

Miscellaneous

Rules Approved by the Supreme Court. On April 23, 2008, the Supreme Court approved
proposed amendments to the Federal Rules of Bankruptcy, Civil, and Criminal Procedure, which
were approved by the Judicial Conference at its March and September 2007 sessions. The
amendments were transmitted to Congress and will become effective on December 1, 2008,
unless Congress enacts legislation to reject, modify, or defer the amendments.

James N. Ishida
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Committee on Rules of
Practice and Procedure
June 2008
Agenda Item Tab 4
Informational

The Federal Judicial Center is pleased to provide this report on recent and upcoming
education and research activities that may be of interest to the Committee.
Highlights

Education. A major focus of Center activities at the beginning of 2008 was to help courts
prepare for requests for the early release of inmates as the result of retroactive application of the
U.S. Sentencing Commission’s December 11, 2007, guideline amendment reducing offense
levels for crack cocaine convictions, effective on March 3, 2008. In February, the Center made
available three resources designed to assist district judges, probation officers, and court staff: two
video programs, which were broadcast on the Federal Judicial Television Network and posted on
FJC Online for viewing over the judiciary’s infranet, Using Bureau of Prisons Sentry Reports to
Evaluate Sentencing Reductions and Sentencing in Federal Courts: Applying Gall, Kimbrough,
and New Crack Cocaine Guidelines; and a new FJC Online resource, the Crack Cocaine
Retroactivity Guideline Information Exchange.

The new crack cocaine guideline amendment and related topics are also being addressed
in the Center’s National Workshops for District Judges and the 2008 National Conference for
Chief Probation and Pretrial Services Officers. Offender re-entry issues will be the subject of a
special-focus workshop for judges and will be included in the agendas of several programs for
probation and pretrial services managers during the latter half of the year.

Two Center products provided additional information about the Crime Victims’ Rights
Act 0f 2004 (CVRA). A January FJITN broadcast describes the impact of the Act on the Federal
Rules of Criminal Procedure, as well as the experiences of judges and other court personnel who
have dealt with crime victims pursuant to the Act. A March 2008 update to the Center’s 2005
paper, The Crime Victims’ Rights Act of 2004 and the Federal Courts, was posted on FIC
Online.

Research. The Center began work on six new research projects: (1) research to update

the current bankruptcy case weights, requested by the Committee on the Administration of the
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Bankruptcy System; (2) a study of the experiences in fives courts that are piloting public access
to digital audio records of the courts via PACER, requested by the Court Administration and
Case Management Committee and the Committee on Information Technology; (3) a survey of
Federal-State Judicial Councils, requested by the Committee on Federal-State Jurisdiction; (4) an
assessment of court practices regarding the inclusion of attorney fee costs in bond costs under
Rule 7 of the Federal Rules of Appellate Procedure, requested by the Advisory Committee on
Appellate Rules; (5) a study of sealed cases, requested by this Committee’s Subcommittee on
Sealed Cases; and (6) the design of a study of a sample of multidistrict litigation cases, recently
requested by the Chair of the Judicial Panel on Multidistrict Litigation. The Research Highlights
section of this report describes the status of these new undertakings, as well as the continued
work on other major projects.

I. Education Highlights

The Center presents most judicial education through in-person workshops and seminars.
Most staff education is offered through distance education programs that facilitate local
attendance and give individual court units greater flexibility in selecting topics and requesting in-
house training for their staff. The following pages list programs currently scheduled for calendar
2008.
A. Education for Federal Judges

1. Seminars and Workshops

Orientation programs for circuit, district, bankruptcy, and magistrate judges. The
Center conducts orientation programs for judges on an as-needed basis to keep pace with
nominations and appointments. Among the eight orientation programs scheduled this year was a
new Orientation Program for U.S. Court of Appeals Judges conducted in February for 13
appellate judges confirmed in the past two years. The Center’s Appellate Judge Education
Advisory Committee suggested this program last fall. The Center will continue to fund new
circuit judges’ attendance at the one-week program for new appellate judges at New York
University Law School’s Institute of Judicial Administration.

Continuing education/multisubject workshops

o A national symposium for all court of appeals judges

o A national sentencing policy institute for appellate and district judges
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. A conference for all chief district judges and three national workshops for all
district judges

. A conference for all chief bankruptcy judges, as well as two national workshops
and a new program, The Current State of Capital Markets, for all bankruptcy
judges

o Two national wbrkshops and a bail and retention issues workshop for magistrate
judges

Special-focus seminars on law and law-related topics

. Ten special-focus workshops for all judges: Electronic Discovery (cosponsored
with Georgetown Law School); Employment Law (cosponsored with NYU
School of Law and its Institute of Judicial Administration); Intellectual Property
(cosponsored with UC Berkeley Law School and its Center for Law and |
Biosciences); Law and Genetics (cosponsored with Stanford Law School); Law
and Neuroscience (cosponsored with the Gruter Institute); Law and Society
(cosponsored with Harvard Law School); Law and Terrorism (cosponsored with
Duke Law School); Mediation Skills; the Medina Seminar on the Humanities and
Science (cosponsored with Princeton University and the Judiciary Leadership
Development Council); Offender Re-entry Issues (cosponsored with Duke Law
School); and a Symposium on the Fortieth Anniversary of the Center (with Lewis
& Clark Law School).

Programs for judges and senior court staff together

. Two executive team development workshops (one for district courts, one for
bankruptcy courts)

. Four strategic planning workshops (two for district courts, two for bankruptcy
courts)

o An executive seminar for chief district judges and court unit executives

2. In-court Programs

A variety of in-court programs for judges are available on request; the Center funds
faculty travel to present the programs. The following programs are offered in 2008: Religion in

the Early Republic; Improving the Writing and Editing of Opinions; Intellectual Property Cases
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(with an emphasis on modern patent law); Law and the Holocaust; Law and Literaturé; and
Financial Statements in the Courtroom.

3. Manuals and Monographs

The Center produced four publications: Keeping Government Secrets: A Pocket Guide
for Judges on the State-Secrets Privilege, the Classified Information Procedures Act, and Court
Security Officers; a new monograph on ERISA in the Courts; the 2007 Annual Report; and a
research report, Trends in Summary Judgment Practice: 1975-2000. These publications are also
available in electronic form on FJC Online. Two other publications, an update to the Center’s
2005 papef, The Crime Victims’ Rights Act of 2004 and the Federal Courts, and Patent Claim
Construction: A Survey of Federal District Court Judges, are available online only.

Works in progress include a monograph on major issues in Immigration Law and new
editions of the Manual on Recurring Problems in Criminal Trials and A Primer on the
Jurisdiction of the U.S. Courts of Appeals.

B. Federal Judicial Television Network (FJTN) and Video Programs for Judges and Staff

In addition to the programs discussed on page one of this report, the following new
programs are on the Center’s FITN broadcast schedule:
o Fair Labor Standards Act Basics
. FOIA National Security and the D.C. Circuit: a Safeguard or a Sham?
. Reviews of key bankruptcy decisions in 2007 in the Eighth, Fourth, and Ninth
Circuits (each in coordination with judges from those circuits)
o Substance Abuse: Monograph 109 Treatment Services

. Supreme Court: The Term in Review (2007-2008)

. The Basics of Employment Discrimination Law for Law Clerks (a new
production)
. Court to Court (March, June, September, and December 2008 editions)

In addition to satellite broadcast over the Federal Judicial Television Network,
most Center television programs are also available for viewing over the

judiciary’s intranet.
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New or updated video programs (for use in orientations, seminars, and other educational
programs) produced or in production include:
o Evidence in the Federal Courts (for district judge, magistrate judge, and
bankruptcy judge Phase I Orientations)
. Chapter 11, Discharge and Disability, and Office of the U.S. Trustee (for

bankruptcy judges)
o Judicial Demeanor, in cooperation with the American College of Trial Lawyers,
(for all judges)
C. Education for Legal Staff
o An appellate staff attorneys workshop
. A staff attorneys conference
. Six federal defender programs: an orientation for assistant federal defenders; a

national seminar, a sentencing workshop, and an appellate writing workshop for
federal defenders; a seminar for federal defender investigators and paralegals; and
a law and technology workshop for federal defender staff

D. Education for Court Staff

Seminars and Workshops
Continuing education/multisubject programs

Two biennial national conferences:

. A national conference for chief probation and pretrial services officers.

° A national conference for district court clerks, district court executives, and chief
deputy clerks

Special-focus programs

. A leadership seminar for chief deputy clerks and deputy probation and pretrial

services officers
. A team development workshop for circuit librarians and deputy circuit librarians
. Four workshops for managers and supervisors in clerks’ offices—two programs for
those new to the position and two programs for those with three or more years of
experience

o A five-session Web conference workshop for new court trainers
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. Facilitating three Administrative Office case management/electronic case files

operational forums: one for bankruptcy courts, two for district courts

. An Administrative Office-Federal Judicial Center Automation Trainers
Community Conference
. For probation and pretrial services officers

An executive team seminar for probation and pretrial services chiefs and
deputy chiefs

An audio conference for new chief probation and pretrial services officers
A workshop for new deputy chief probation and pretrial services officers
A Phase Il workshop for the ninth class of the Center’s three-year
Leadership Development Program for Probation and Pretrial Services
Officers for supervisors and specialists at or above the CL-28 level

Two in-person workshops and five multisession Web Conference
programs for new supervisors

A new workshop on treatment services implementation for probation and
pretrial services specialists and managers

A five-session Web Conference program that will incorporate a video
compilation of the Center’s substance abuse FITN series

A Professional Education Institute (PEI) workshop to help court managers
use the Center’s PEI in staff development, as well as several Web

conferences to be scheduled throughout the year

. A concluding workshop for the sixth class of the two and one-half year Federal

Court Leadership Program, the Leadership Development Program counterpart for

other court staff

2. In-court and E-learning Programs

The Center develops curriculum packages comprising instructor and participant materials

and, in most instances, trains court personnel to teach the programs locally and in courts nearby.

Five train-the-trainers workshops have been scheduled this year to teach select court staff to

facilitate one of the following curriculum packages: Hertz Management Excellence Survey—a

court managers’ program requested by 15 court units this year—and four new packages: Dealing

with Difficult Situations, which helps supervisors manage employee relations; Court Partners for

6
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Organizational Development Projects for managers; Time Management for all staff; and
Planning for Courtroom Technology. The latter program was developed by the Center and the
Administrative Office to help district court clerks best utilize their courts’ new yearly allotment
of courtroom technology funds.

In collaboration with the Administrative Office, the Center will facilitate approximately
three Managing a Capital Construction Project programs for local districts.

Three new e-learning programs will be released or developed in 2008: Court Community
Outreach (a court-customized adaptation of a Michigan State University program) for all staff,
and Is it Legal Advice? (district and bankruptcy versions based on the Center’s curriculum
package). The Center’s e-learning program on the Federal Rules of Bankruptcy Procedure for
bankruptcy court staff and law clerks will be updated.

E. Other Education Initiatives

The Center is working with the Administrative Office and the Financial Accounting
System for Tomorrow (FAS4T) Working Group to conduct a financial management training

needs assessment, which will serve as the basis for:

... the development of a cqmprehensive continuing education program that

will assist new and existing court staff in their budget and financial

management responsibilities. The training program would include both

systems and functional training. In addition, various methods would be

explored for delivering training, including face-to-face training, web-based

training, computer-based training, videos, and the use of the Federal Judicial

Television Network. (Summary of the Report of the Judicial Conference

Committee on the Budget, September 2006, Court Financial Management

Training Initiatives, page 15).

The Center will also provide presentation skills training for facilitators and faculty for the
Administrative Office’s September 2008 and March 2009 FAS4T Users Forums for all court
units. Approximately 1,200 court staff are expected to attend the forums.

At the request of the Judicial Resources Committee, the Center is working with the
Administrative Office and the Committee to develop educational programs concerning new
benchmarks and new pay progression policies that were approved by the Judicial Conference in

September 2007. Because the new policies will bring about major changes in compensation
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policies and procedures throughout the courts, educating all employees will be essential. The
educational efforts will include national meetings for court executives in October 2008, and
programs to train trainers for every court to deliver training to supervisors and to employees
during 2009. The Center is working closely with the Administrative Office to assess needs,
develop plans and curricula, and deliver the necessary programs and materials.

II. Research Highlights

A. Major New Research Projects

New bankruptcy case weights. At the request of the Committee on Administration of the
Bankruptcy System, the Center is finalizing plans to conduct a national study to update the
bankruptcy case weights that have been in use since 1990. An earlier Center bankruptcy case
weighting study was suspended in May 2005, after passage of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005 (BAPCPA). The study was suspended, at the
recommendation of the Committee, to allow the courts to gain some experience with the
provisions of BAPCPA. For the current study, which will start anew, the Center is pilot testing
several modes of collecting data with a small number of bankruptcy judges. The actual data
collection is scheduled to begin in May 2008. The study’s design calls for each bankruptcy
judge to record the time he or she devotes to cases and other judicial activities during one of five
ten-week reporting periods spanning a year. The first data collection period began on May 26,
2008, and the last one ends about one year later in 2009. Approximately 75 bankruptcy judges
will be assigned to each reporting period.

Other assistance to the Committee on Administration of the Bankruptcy System. At the
request of the Bankruptcy Committee and in cooperation with staff of the Administrative
Office’s Bankruptcy Judges Division, Center staff are providing assistance to the Committee’s
Bankruptcy Forms Modernization Subcommittee as it plans for modernizing and updating the
various bankruptcy forms.

At the request of the Bankruptcy Committee’s Long-Range Planning Subcommittee, the
Center developed a website for the subcommittee members and staff to collaborate the
committee’s long-range planning work.

At the suggestion of several bankruptcy judges, and with the concurrence of the
Committee, the Center is designing a study of district practices in awarding attorney fees in

Chapter 13 matters. The objective is to provide information that districts can use in assessing
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and setting their policies regarding attorney fees. The Center will collect and compile basic
information about practices regarding flat fees and what services they do and do not cover, as
well as practices regarding how fees are paid. Our initial effort aims at identifying relevant local
rules and general/standing orders that address the issue.

Evaluation of the pilot public access to digital audio court records via PACER. At
the request of the Court Administration and Case Management Committee and the
Committee on Information Technology, the Center has designed and is conducting an evaluation
of a one-year pilot that provides online public access via PACER to audio transcripts in two
district and three bankruptcy courts. The Center’s evaluation focuses on usage and privacy
issues that may arise from granting remote public access to audio recordings of court
proceedings.

Survey of Federal-State Judicial Councils. As part of the Committee on Federal-State

Jurisdiction’s on-going effort to encourage avenues of cooperation between federal and state
courts, the Center has been asked to collect information regarding active State-Federal Judicial
Councils. These councils are regional bodies that bring state and federal judges together to
identify common interests and problems and to identify solutions and opportunities for
cooperation. The Center last surveyed State-Federal Judicial Councils for the Committee in
2000.

Study of proposed amendment to Rule 7 of the Federal Rules of Appellate Procedure
concerning the treatment of attorney fees in bond costs on appeal. The Advisory Committee on
Appellate Rules had been considering a split that exists between the circuits over whether
attorney fees are among the costs for which a bond may be required, under Federal Rule of
Appellate Procedure 7 “to ensure payment of costs on appeal.” At its November 2007 meeting,
the Committee decided that it may be useful to first obtain empirical data concerning the
contexts in which Rule 7 bonds are currently required, and the frequency with which attorney
fees are included when setting the amount of such bonds in circuits where the inclusion of such
fees is permitted. The Center was asked to assist with an emﬁirical study of the issues. The
Center’s report, Federal Judicial Center Exploratory Study of the Appellate Cost Bond
Provisions of Rule 7 of the Federal Rules of Appellate Procedure: Results of a Three District
Exploratory Study was presented at the Appellate Rules Committee’s April 2008 meeting.
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Sealed cases. The Standing Committee on Rules of Practice and Procedure has
empanelled a subcommittee on sealed cases. The subcommittee had its first meeting on January
13, 2008. The subcommittee has now asked the Center to conduct research on the frequency and
reasons for completely sealed cases. The study will examine sealed cases in the district courts,
including both civil and criminal cases, the bankruptcy courts, and the courts of appeals.

B. Other Selected Center Research in Progress

Courtroom Use Study. In November 2007, the Center presented a preliminary draft
report to the Court Administration and Case Management Committee and, at the Committee’s
request, to the liaisons from five other committees: Space and Facilities; Budget; Judicial
Resources; Administration of the Bankruptcy System; and Magistrate Judges. As a follow-up,
the Court Administration and Case Management Committee asked the Center to conduct some
additional analyses. In early March 2008, the Center provided to Judge Tunheim, chair of the
Committee, our preliminary findings from the additional analyses, along with our analyses of
data from the three case study districts: the District of Minnesota, District of South Dakota, and
the Southern District of New York. These districts were included in the study because at least
some judges in each of the districts share courtrooms. The Center also provided to Judge
Tunheim the preliminary results of our national survey of attorneys regarding courtroom use.
Our next report is due to be presented to the Court Administration Committee and the five
committee liaisons in early April 2008. Judge Tunheim provided to the Judicial Conference, at
its March 2008 meeting, a report on the status of the study, including some of the basic results,
and advised the Conference that his Committee would send recommendations to it at its
September meeting. He suggested that the report would be made available to Congress shortly
thereafter.

Judicial Implementation of the Crime Victims Rights Act of 2004. The Advisory
Committee on Criminal Rules has been monitoring the district courts’ implementation of the
Crime Victims’ Rights Act of 2004 (CVRA) to determine whether additional amendments to the
Federal Rules of Criminal Procedure may be warranted. The Committee asked the Center to
undertake a study of state court practices involving crime victims in those states that have crime
victims legislation.

Processing of Habeas Corpus appeals of state capital convictions in the federal courts.

The Center continues to assist the chairs of five Judicial Conference Committees (Federal-State
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Jurisdiction, Criminal Law, Defender Services, Magistrate Judges, and Judicial Resources) as
they examine the processing of capital habeas petitions filed by state prisoners in federal court.
The chairs met in March and April 2008 at which the results of the research conducted by the
Center and the Administrative Office were considered in light of the pending Department of
Justice regulations establishing the process to certify states for expedited review of capital
habeas petitions.

Impact of the Class Action Fairness Act of 2005 (CAFA) on the Resources of the Federal
Courts. The Advisory Committee on Civil Rules, acting in consultation with the chairs of the
Committees on the Rules of Practice and Procedure, Federal-State Jurisdiction, Judicial
Resources, Court Administration and Case Management, and Bankruptcy Administration, asked
the Center to conduct a thorough study of the impact of the Class Action Fairness Act of 2005 on
the federal courts. The Center has completed the pre-CAFA study of filings and removals of
class actions between July 1, 2001 and February 17, 2005. Those findings were briefly presented
at the March 2008 meeting of the members of the Mass Torts Working Group.

III.  Federal Judicial History and International Rule of L.aw Functions Highlights

Pursuant to a statutory mandate, the Center provides assistance to federal courts and
others in developing information, and teaching about, the history of the federal judiciary.

Eight units of its “Federal Trials and Great Debates in United States History” project are
available on the Center’s sites on the courts’ intranet and the Internet, with materials related to
notable federal trials. This project, supported by grants to the Federal Judicial Center
Foundation, can enhance community outreach programs and help educators incorporate federal
trial court history into courses at the secondary and college levels.

Also available on line are three teaching modules designed for judges and court staff who
wish to present students and other public audiences with historical information about the federal
courts. The modules examine the constitutional origins of the judiciary, historical debates on
judicial independence, and the establishment of a federal judiciary.

The “History of the Federal Judiciary” website remains one of the most frequently
consulted government sites, with many links to it from legal education, judicial reform, and news
organizations. Recent additions to the site include a collection of nearly 600 photographs of
historic courthouses, a survey of judicial salaries since 1789, and histories of the U.S. circuit

courts.
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In compliance with another statutory mandate, the Center provides information about the
United States courts to judiciaries of other countries through informational briefings for visiting
delegations, the dissemination of Center publications, resources on its Internet site, and
international technical assistance projects. The Center also gathers information about foreign
judicial systems that will help the Center perform its other missions.

From September 16, 2007 through April 15, 2008, Center staff participated in 28
briefings, meeting with more than 250 judges, court officials, and lawyers from 27 different
countries. Among the topics addressed in these meetings were the U.S. judicial system
(delegations from Brazil, Bulgaria, China, and Iran); judicial education (Afghanistan, Albania,
France, and Liberia); alternative dispute resolution (Argentina and Kenya), and jury trial
procedures (Russia).

The Center continues to add resources to its new International Judicial Relations web
page, accessible from the Center’s intranet and internet sites, and is providing technical
assistance during the development of a new website for the International Organization for
Judicial Training, www.iojt.org.

Recent international assistance projects involving Center staff include the participation of
Center Director, Judge Barbara Rothstein, in a training session for newly appointed judges and
prosecutors at the Ecole Nationale de la Magistrature in Bordeaux, France, and continued work
with the Russian Academy of Justice on a training course for court administrators. In May 2008
the Center will welcome Judge Abdul Saboor Hashimi from the Chamtal Court in Afghanistan as
a Visiting Foreign Judicial Fellow. |
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TO: Judge Lee H. Rosenthal
Standing Committee on Rules of Practice and Procedure

CC: John K. Rabiej

FROM: Judge Marilyn L. Huff
Catherine T. Struve

DATE: May 16, 2008

RE: Time-Computation Project

We write on behalf of the Time-Computation Subcommittee to report on the progress of
the Time-Computation Project. As you know, the project centers upon a proposed template for
an amended time-computation rule. The template’s principal simplifying innovation is its
adoption of a “days-are-days” approach to computing all periods of time, including short time
periods. Under the current rules, intermediate weekends and holidays are omitted when
computing short time periods but included when computing longer periods. By contrast, under
the template rule, intermediate weekends and holidays are counted no matter the length of the
specified period.

The Advisory Committees have now approved amendments that adopt the template rule
as part of the Appellate, Bankruptcy, Civil and Criminal Rules. (The example chosen as the
template rule, Civil Rule 6(a), is enclosed.) They have also approved amendments to Rule-based
time periods in order to offset the shift to a “days-are-days” approach. Those proposed
amendments are now before the Standing Committee for final approval. The Advisory
Committees have also compiled a list of statutory periods that are priorities for legislative
amendment to offset the effect of the Rules’ shift in time-computation approach. That list, too, is
now before the Standing Committee for approval.
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Part I of this memo summarizes the Time-Computation Subcommittee’s
recommendations and requests. Part II recounts developments in the Project since the Standing
Committee’s January 2008 meeting. Part IIl summarizes the public comments on the time-
computation project and the Subcommittee’s discussions concerning those comments. Part IV
discusses the need to seek amendment of selected statutory time periods and the need to pursue
changes in affected local rules.

I. Summary of recommendations and requests

Final approval of proposed amendments to the Appellate, Bankruptcy, Civil and
Criminal Rules. As you know, the proposed time-computation amendments to the Appellate,
Bankruptcy, Civil and Criminal Rules were published for comment in August 2007. The
proposed amendments adopt the time-computation template and adjust the Rules’ short deadlines
in order to account for the proposed change in time-computation approach. After considering the
comments submitted, the relevant Advisory Committees voted this spring to give final approval
to these proposed amendments. (A few changes were made after publication to some of the rule-
based time periods; those changes are detailed in the reports of the relevant Advisory
Committees.) The Time-Computation Subcommittee recommends that the Standing Committee
give final approval to the proposed amendments as detailed in the Advisory Committee reports.
The Subcommittee’s views on the Rules amendment packages are discussed in Part IV below.

Effective date of proposed Rules amendments. Participants and commentators have
stressed the importance of ensuring that all necessary statutory and local rules amendments take
effect at the same time as the changes in the national time-computation Rules. The
Subcommittee concurs in that view, and Part III discusses our efforts to ensure that all necessary
changes are timely made. We recommend proceeding on the assumption that the project will stay
on track to take effect December 1, 2009.

Approval of list of statutory deadlines. Each of the relevant Advisory Committees
voted this spring on a list of statutory periods that are priorities for legislative amendment. The
purpose of such amendments will be to ensure that the shift to a days-are-days time-computation
approach does not cause hardship or thwart statutory purposes. As you know, we are in the
process of securing input from potentially interested groups on the question of the proposed
statutory amendments. The goal is to secure passage of legislation that will amend the listed
statutory periods, with the same effective date as the proposed Rules amendments. These issues
are discussed in Part IIL.A. below. Subject to any comments received from potentially affected
groups prior to the Standing Committee meeting, we recommend that the Standing Committee
consider and approve the list of statutory provisions that are priorities for legislative amendment.

Coordination with local rulemaking bodies. Participants and commentators have also
stressed the importance of coordinating with local rulemakers to ensure that the local rules
conform to the new time-computation approach as of the date that the national Rules
amendments take effect. To that end, we are undertaking a pilot study of the local rules in

-
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selected locations so as to gauge the likely number of affected provisions and the best means for
assisting local rulemaking bodies in identifying and (if necessary) amending affected local rules
provisions. We discuss local rulemaking issues further in Part IILB. below.

IL. Recent developments

Subcommittee consideration of public comments. As you know, versions of the
template rule were published for comment as proposed amendments to Appellate Rule 26(a),
Bankruptcy Rule 9006(a), Civil Rule 6(a), and Criminal Rule 45(a). Also published for
comment were proposed amendments to numerous deadlines set by the Appellate, Bankruptcy,
Civil and Criminal Rules; the goal of those amendments is to offset the effect of the change in
time-counting approach by lengthening most short rule-based deadlines.

In publishing the time-computation proposals for comment, we drew the attention of the
bench and bar to three issues in particular. First, we solicited input on the proposed time-
computation rules. Second, we noted that the shift to a days-are-days approach will be almost
entirely offset — as to rule-based periods — by amendments that lengthen most short rule-based
deadlines. Third, we pointed out that the new time-computation rules will govern a number of
statutory deadlines that do not themselves provide a method for computing time, and we solicited
input concerning key statutory deadlines that the Standing Committee should recommend that
Congress lengthen in order to offset the change in time-computation approach.

We received a total of some 22 comments that are relevant to the time-computation
project as a whole. The public comment period closed February 15, 2008. The Time-
Computation Subcommittee held two conference calls in February 2008 to discuss the
comments. As to a few issues (such as those discussed in Part II1.C.1) the Subcommittee
continued its deliberations by email. The public comments and the Subcommittee’s reactions to
them are discussed in Part III of this memo. In summary, the Subcommittee carefully considered
all the comments but decided not to recommend any changes to the template time-computation
rule or its note.

Spring 2008 Advisory Committee meetings. At their spring 2008 meetings, the
Appellate, Bankruptcy, Civil and Criminal Rules Committees gave final approval to the time-
computation rule and to the corresponding amendments to rule-based time periods. Apart from
the correction of a typographical error in the text of proposed Bankruptcy Rule 9006(a),' the
time-computation rules were approved as published. A few changes in the rule-based time
periods were made subsequent to publication, and those changes are discussed in the reports of
the relevant Advisory Committees. The four Advisory Committees also approved lists of
statutory time periods (relating to their fields of expertise) that are priorities for amendment by

! In Bankruptcy Rule 9006(a)(3)(A), the reference to Rule 6(a)(1) was changed to Rule
9006(a)(1).
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Congress in the light of the shift to a days-are-days time-counting approach; those lists are
discussed in Part [V.A. below.

Ongoing work on statutory time periods and local rules time periods. Once all the
Advisory Committees met and approved lists of statutory periods that are priorities for
amendment, it became possible to compile a complete list of the periods that the Advisory
Committees recommend for legislative amendment (see Part [V.A). Having done so, we are now
in the process of seeking comment on that list from potentially interested groups. The goal is to
obtain as much input as possible on the proposals so as to assure decisionmakers in the
rulemaking process and in Congress that the proposed legislative amendments are technical and
noncontroversial.

The other major task for the Time-Computation Project is to encourage and assist local
rulemakers in responding to the upcoming effective date of the new national time-counting rules.
The Administrative Office will provide each local rulemaking body with information on
potentially affected local rules provisions and will provide suggestions on how to amend any
affected provisions to accord with the new time-computation approach. The AO will point out,
for example, that any local rules provisions that set time periods in “business days” would be
incompatible with the new days-are-days time-counting approach and should be amended.

III.  Statutory deadlines and local rules deadlines

The major outstanding tasks in connection with the time-computation project concern the
changes that will be necessary in certain time periods set by statutes or by local rules.

A. Statutory deadlines

Current Appellate Rule 26(a), Bankruptcy Rule 9006(a), and Civil Rule 6(a) explicitly
apply to statutory time periods. Prior to the 2002 restyling, Criminal Rule 45(a) covered “any
period of time”; Rule 45(a) now governs “any period of time specified in these rules, any local
rule, or any court order.” Under the template’s proposed approach, Criminal Rule 45(a) would
once again apply to statutory periods. There are more than 170 statutory time periods that could
theoretically be affected by the proposed shift in the Rules’ time-computation approach. The
universe of statutory provisions to which existing caselaw has applied the time-computation
Rules, however, is smaller. And within that smaller universe, not all the provisions will
necessarily require amendment in order to avoid hardship to the bar. When the time-computation
project was published for comment, the AO provided a link where the public could peruse the
spreadsheet that contains the full list of statutory provisions of which we are aware. Few
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comments specifically addressed the time-computation amendments’ likely effect on any
particular statutory periods.”

At their spring 2008 meetings, the four Advisory Committees each compiled a list of the
statutory periods that they consider to be priorities for amendment. The resulting combined list
is as follows. The list is roughly ordered by code provision, but that ordering has been altered to
group related provisions together. Bankruptcy-related provisions are listed first, followed by
provisions relating to criminal practice and then by provisions relating to civil practice.

o In the following bankruptcy-related statutes, the noted 5-day periods should be changed
to 7-day periods:

o 11US.C.§ 109(h)(3)A)Gi)

- Five-day period concerning debtor’s unsuccessful attempt to obtain credit-
counseling services.

o 11 U.S.C. § 322(a)
- Five-day period within which trustee must file bond.

o 11 US.C. § 332(a)

- Five-day deadline for United States trustee to appoint consumer privacy
ombudsman.

o 11US.C.§342(e)(2)

- If a creditor specifies an address at which it desires to receive notice in a
chapter 7 and 13 case of an individual debtor, that address must be used by
the court and the debtor for any notice required to be provided the creditor
later than five days after the court and debtor receive the creditor’s notice
of address.

11 US.C. § 521(e)(3)(B)

o

2" An exception was the comment submitted by Richard J. Osterman, Jr., Acting Deputy General
Counsel of the Litigation Branch of the Federal Deposit Insurance Corporation, who, as noted in Part
II.D., urges that Congress not be asked to amend the time periods set in certain provisions of the Federal
Deposit Insurance Act.

More importantly, as noted above, in late March Jonathan Wroblewski provided the Criminal
Rules Committee with a memo listing criminal statutory provisions that the DOJ believes are the highest
priority for amendment in the light of the new time-computation approach.

-5-
127



- If a creditor in a Chapter 13 case files a request to receive a copy of the
plan filed by the debtor, the court shall make a copy of the plan available
to such creditor not later than 5 days after such request is filed.

o 11US.C.§521()2)

- Provides for dismissal, in certain cases, if an individual debtor fails to file
required information within 45 days after filing of the petition; and
provides that if a party in interest requests such an order of dismissal, the
court shall (subject to certain other provisions) enter the order of dismissal
not later than 5§ days after such request.

o 11U.S.C. § 704(b)(1)(B)

- With respect to individual debtors in cases under Chapter 7, United States
trustee shall review debtor’s filings and file a statement as to whether the
debtor's case would be presumed to be an abuse under section 707(b); and
the court shall provide a copy of the statement to all creditors not later than
5 days after receiving it.

o 11 U.S.C. § 764(b)

- With respect to commodity broker liquidations, limits trustee’s ability to
avoid certain transfers of commodity contracts made before five days after
the order for relief.

o 11 U.S.C. § 749(b)

- With respect to stockbroker liquidations, limits trustee’s ability to avoid
certain transfers of securities contracts made before five days after the
order for relief.

Certain timing provisions applicable to the period between a criminal defendant’s initial
appearance and the preliminary hearing (and related provisions concerning that phase of a
prosecution) should be changed from 10 to 14 days:

o 18 U.S.C. § 3060(b): preliminary examinations, except in certain circumstances,
“shall be held . . . no later than the tenth day following the date of the initial
appearance of the arrested person.”
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18 U.S.C. § 983(j)(3): atemporary restraining order with respect to property
against which no complaint has yet been filed “shall expire not more than 10 days
after the date on which it is entered.”

18 U.S.C. § 1467(c): a temporary restraining order with respect to property
against which no indictment has yet been filed “shall expire not more than 10
days after the date on which it is entered.”

18 U.S.C. § 1514(a)(2)(C): a temporary restraining order “prohibiting harassment
of a victim or witness in a Federal criminal case” shall not remain in effect more
than “10 days from issuance.”

18 U.S.C. § 1963(d)(2): a restraining order, injunction, or “any other action to
preserve the availability of property . . . shall expire not more than ten days after
the date on which it is entered.”

21 U.S.C. § 853(e)(2): “a temporary restraining order under this subsection . . .
shall expire not more than ten days after the date on which it is entered.”

The four-day deadlines in the Classified Information Procedures Act (“CIPA”) § 7(b)
and in the material-support statute, 18 U.S.C. § 2339B(f)(5)(B), should be amended to
specify that intermediate weekends and holidays are excluded.

o]

18 U.S.C. § 2339B(£)(5)(B)(iii)(I): if an appeal is taken under 18 U.S.C. § 2339B
(statute against providing material support or resources to designated foreign
terrorists), “the trial court shall adjourn the trial until the appeal is resolved, and
the court of appeals-- (I) shall hear argument . . . not later than 4 days after the
adjournment of the trial; ....”

18 U.S.C. § 2339B(f)(5)(B)(iii)(IID): if an appeal is taken under 18 U.S.C. §
2339B (statute against providing material support or resources to designated
foreign terrorists), “the trial court shall adjourn the trial until the appeal is
resolved, and the court of appeals--(I1I) shall render its decision not later than 4
days after argument on appeal . . ..”

18 U.S.C. App. 3 § 7(b)(1): in an appeal pursuant to the CIPA statute, “the court
of appeals shall hear argument . . . within four days of the adjournment of the
trial.”

18 U.S.C. App. 3 § 7(b)(3); in an appeal pursuant to the CIPA statute, the court of
appeals “shall render its decision within four days of argument on appeal.”
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The deadlines in the material-support statute and in CIPA for taking a pre-trial appeal
should be changed from 10 to 14 days.

o 18 U.S.C. § 2339B(f)(5)(B)(ii) provides that “[i]f an appeal is of an order made
prior to trial, an appeal shall be taken not later than 10 days after the decision or
order appealed from, and the trial shall not commence until the appeal is
resolved.”

o 18 U.S.C. App. 3 § 7(b) provides that “[p]rior to trial, an appeal shall be taken
within ten days after the decision or order appealed from and the trial shall not
commence until the appeal is resolved.”

The two-day notice provision in 18 U.S.C. § 1514(a)(2)(E) should be amended to
exclude weekends and holidays.

o 18 U.S.C. § 1514(a)(2)(E) provides that “if on two days notice to the attorney for
the Government . . . the adverse party appears and moves to dissolve or modify [a]
temporary restraining order, the court shall proceed to hear and determine such
motion. ...”

The 10-day notice deadline in 18 U.S.C. § 2252A(c) should be changed to 14 days.

e Under 18 U.S.C. § 2252A(c) a defendant seeking to utilize select affirmative
defenses against charges of child pornography must notify the court “in no event
later than 10 days before the commencement of the trial.” Extending the time for
notification to 14 days will conform to the times provided for notice of other
defenses. The Criminal Rules Committee has proposed extending the period for
such notice under Rule 12.1 (alibi defense) and Rule 12.3 (public-authority
defense) to 14 days.

The three-day period set by 18 U.S.C. § 3432 should be amended to exclude weekends
and holidays.

o Under 18 U.S.C. § 3432 “a person charged with treason or other capital offense
shall at least three entire days before commencement of trial be furnished with a
copy of the indictment and a list of the veniremen, and of the witnesses to be
produced on the trial.”

The five-day deadline for applications under 18 U.S.C. § 3509(b)(1)(A) should be
changed to 7 days.

o 18 U.S.C. § 3509(b)(1)(A) provides that a person seeking an order for a child’s
testimony to be taken via 2-way closed circuit video “shall apply for such an order
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at least 5 days before the trial date.” Extending this period to 7 days will permit
adequate time for the party against whom the child would testify to file any
objections, and for the court to rule on the request.

° The 10-day mandamus petition deadline in the Crime Victims’ Rights Act (“CVRA”), 18
U.S.C. § 3771(d)(5), should be changed to 14 days.

o 18 U.S.C. § 3771(d)(5) sets a 10-day time period for victims to seek mandamus
review in the court of appeals for certain purposes. Under the proposed
amendment to FRAP 4(b), the defendant’s time to appeal would also be extended
from 10 to 14 days, so there would be no conflict between the two periods.

° The 10-day period in 28 U.S.C. § 636(b)(1) should be changed to 14 days.

o Section 636(b)(1) sets the period for objecting to magistrate judge orders and
recommendations at 10 days. Proposed Rules 72(a) and (b) extend the time from
10 days to 14 days, recognizing that under the present computation method 10
days has always meant at least 14 calendar days. Section 636(b) should be
amended to allow 14 days so that statute and rule continue to operate in harmony.

® The “not less than 7" day period in 28 U.S.C. § 1453(c)(1) should be changed to “not
more than 10" days.

o This period limits the time for seeking appellate review, under the Class Action
Fairness Act, of a district court’s remand order; “not less than” was clearly a
drafting error. Section 1453 should be amended to set the time limit at “not more
than 10 days” to correct the drafting error and offset the shift in time-computation
method.

° The 7-day deadline in 28 U.S.C. § 2107(c) should be increased to 14 days.

o This period, which constitutes one of the time limits on making a motion to
reopen the time to appeal in a civil case, should be extended from 7 to 14 days in
keeping with the proposed amendment to the corresponding time period in Rule
4(a)(6)(B). The Appellate Rules Committee suggests choosing 14 days as
opposed to 10 days, in keeping with the time-computation project’s preference for
periods that are multiples of 7 days. Lengthening the time period to 14 days
would not unduly threaten any principle of repose; a party that wishes to be
confident about the expiration of appeal time can protect itself by giving notice of
the judgment to other parties.

At this time, we are in the process of seeking comment from potentially affected groups
concerning the proposed changes included on this list. Subject to the input received from those
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groups, we recommend that the Standing Committee consider and approve this list of statutory
periods for recommendation to Congress.

B. Local rulemaking

It will also be important to raise awareness of the impending change in time-computation
approach among the entities that are responsible for local rulemaking. The shift in time-
computation approach may cause hardship if time periods set in local rules are not adjusted
accordingly. Thus, local rulemakers should be alerted to review (and, where appropriate,
lengthen) short time periods in their local rules, and should also be encouraged to ensure that the
local rules do not direct that time be counted in a manner inconsistent with the new national rules
(e.g., by using business days).

In addition, local rulemakers should be encouraged to give particular attention to the
treatment of inaccessibility of the clerk’s office, especially with respect to electronic filing;
though the time-computation project has not attempted to address this issue in the time-
computation rules, we are aware that members of the bar desire clarity and certainty in this area.

IV.  Subcommittee discussions concerning public comments

This Part discusses issues raised by the comments on the time-computation project, and
summarizes the Subcommittee’s reactions to those issues. Part IV.A. discusses the varying
views expressed concerning the project’s overall advisability, and notes the Subcommittee’s
view that the project should proceed. Part IV.B. discusses the timing of the project. Part IV.C.
explains the Subcommittee’s conclusion that no changes to the template Rule or Note are
warranted in the light of the public comments. Part IV.D. summarizes the public comments
submitted on the time-computation project as a whole.

A. Overall advisability of project

The following commentators commented favorably on the time-computation project
overall:

o Chief Judge Frank H. Easterbrook.
o Walter W. Bussart.
¢} Jack E. Horsley.

o Public Citizen Litigation Group.
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o The State Bar of California’s Committee on Appellate Courts.
The following commentators commented unfavorably.

o The Committee on Civil Litigation of the U.S. District Court for the Eastern
District of New York (“EDNY Committee”).

o The Committee on Bankruptcy and Corporate Reorganization of the Association
of the Bar of the City of New York (“ABCNY Bankruptcy Committee”).

- The Committee focuses its opposition on the time-computation proposal
for Bankruptcy Rule 9006. With respect to the time-computation
proposals for the other sets of Rules, the Committee cites with approval
the comments of the EDNY Committee.

o Professor Alan N. Resnick opposes adoption of a days-are-days time-computation
approach in Bankruptcy Rule 9006.

o Richard Levin writes on behalf of the National Bankruptcy Conference (“NBC”),
which “strongly endorses and supports” the comments submitted by Professor
Alan Resnick.?

Commentators who oppose the project predict that the proposed change in time-
computation approach will cause disruption, given the great number of affected deadlines that are
contained in statutes, local rules, and standard forms. They believe that the current time-counting
system works well.* They note that as to short time periods set by the Rules, the proposed
amendments mitigate the effect of no longer skipping weekends, but do not offset the fact that
under the new approach holidays will no longer be skipped either.

Subcommittee members reviewed with care the arguments leveled against the time-
computation proposals. Members observed, however, that these were the same objections that
had been made — and rejected — during the Advisory Committees’ earlier consideration of the
proposed template. The Subcommittee’s consensus was that it makes sense to proceed with the
project, subject to the considerations discussed in Part III.B. below.

3 The NBC also warns that the proposed changes to various bankruptcy-relevant time periods
could result in unintended consequences; it thus suggests “that the Advisory Committee delay
incorporation of the 7, 14, 21, and 28 day time period changes into the Bankruptcy Rules until the impact
of those changes [is] studied further ....”

* To the extent that some litigants have difficulty computing time under the current approach, the
EDNY Committee suggests that one could build into the electronic case filing software a program that
could perform the necessary computations.
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B. Statutory deadlines, local rules deadlines, and the timing of project’s
implementation

Several commentators (1) urge strongly that statutory and local rules deadlines must be
adjusted in order to offset the shift to a days-are-days approach, and (2) also urge that the new
time-computation rules' effective date must be delayed until those tasks are accomplished.’

1. Statutory and local rules deadlines

Craig S. Morford, Acting Deputy Attorney General, writes on behalf of the Department of
Justice to express support for the goals of the time-computation project, but also to express
strong concerns “about the interplay of the proposed amendment with both existing statutory
periods and local rules.” The DOJ argues that “changes should be addressed in relevant statutory
and local rule provisions before a new time-computation rule is made applicable.” Otherwise,
the DOJ fears that the purposes of some statutes “may be frustrated.” The DOJ argues that
exempting statutory time periods from the new time-counting approach would be an undesirable
solution since it would create “confusion and uncertainty” to have two different time-counting
regimes (one for rules and one for statutes).®

The EDNY Committee argues strongly that if the new time-counting approach is to be
adopted then Congress must be asked to lengthen all affected statutory time periods. Likewise,
the EDNY Committee notes that steps must be taken to lengthen all affected time periods set by
local rules, standing orders, and standard-form orders.

The Subcommittee takes seriously the comments that stress the necessity for changes in
periods set by statute or by local rule. In early spring 2008, the Subcommittee asked each
Advisory Committee to compile and approve a list of the statutory time periods that will require
amendment. Subcommittee members did not reach complete consensus on the approach that
should be taken in compiling the list. At least one Subcommittee member stressed the
importance of including all affected statutory time periods (except for any that might be deemed
controversial). Other participants in the Subcommittee deliberations, however, took the view
that the goal should be to compile a relatively short list of the provisions that are most likely to

5 Alexander J. Manners proffers several suggestions for guiding the local rules amendment
process.

¢ Mr. Morford’s letter does not specifically state the DOJ’s position on which of the statutory
time periods should be lengthened to offset the change in time-computation approach. However, on
March 29, 2008, Jonathan Wroblewski, the Director of the Office of Policy and Legislation in the
Criminal Division of the DOJ, provided the Criminal Rules Committee with a memo listing criminal
statutory provisions that the DOJ believes are the highest priority for amendment in the light of the new
time-computation approach.
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cause problems if not lengthened to offset the shift in time-computation approach; this was the
approach followed by the Advisory Committees at their spring meetings.

2. Timing of project’s implementation

As noted above, the DOJ urges that the time-computation amendments not be allowed to
take effect unless and until (1) Congress enacts legislation to lengthen all relevant statutory
periods, (2) the local rulemaking bodies have had the opportunity to amend relevant local-rule
deadlines, and (3) the bench and bar have had time to learn about the new time-counting rules.
Likewise, Robert M. Steptoe, Jr., a partner at Steptoe & Johnson, urges that the time-computation
proposals “not be implemented unless and until the Standing Committee is sure that it will
receive the necessary cooperation from Congress and the local rules committees to meet the
desired objective of simplification.” Similarly, Alex Luchenitser of Americans United for
Separation of Church and State urges that “local district and appellate courts should be given a
specific time frame to adopt revisions to their rules after the new federal rules are approved. And
the new federal rules should not go into effect until after the deadline for local courts to adopt
changes to their rules passes.”

The Subcommittee agrees that the effective date of the Rules should be chosen so as to
allow time for the necessary statutory and local rules changes.

3. Timing possibilities

The Subcommittee discussed possible ways to adjust the time-computation project’s
timing to address these concerns. The further progress of the package of time-computation
amendments depends upon the understanding that Congress will pass legislation lengthening a
number of statutory deadlines. If the time-computation project were to go forward as planned,
the Rules amendments would be on track to take effect December 1, 2009. As of the
Subcommittee deliberations in early spring 2008, the ability to stay on the December 1, 2009
track depended in part on events that had not yet occurred (including the need to compile and
obtain input on the list of short statutory time periods that require amendment). Because there
was at the time some uncertainty as to whether the Advisory Committees would be in a position
to complete the necessary work at their spring 2008 meetings, the Subcommittee discussed two
alternate timing possibilities. One would be to ask the Standing Committee to hold the package
of time-computation amendments until June 2009. Another would be to include effective date
provisions that make the time-computation rule amendments not effective until some time after
Congress passes appropriate legislation or until December 1, 2010 (so as to afford more time for
conforming legislation and local rule changes).

The Subcommittee did not discuss the alternative timing options in detail. Instead, the
Subcommittee concluded that the best approach, for the moment, was to move ahead on the
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assumption that the project will stay on track to take effect December 1, 2009. That approach
seems all the more appropriate now, because at their spring 2008 meetings each of the four
Advisory Committees was able to reach a decision on its list of statutory candidates for
amendment.

C. Substantive issues relating to the project’s implementation

As noted above, the Subcommittee recommends no changes to the language of the
proposals as published. Before reaching that conclusion, the Subcommittee discussed two
possible changes which some members of the Subcommittee would have supported; those
possible changes are discussed in Part III.C.1. Other suggestions made by commentators, and
rejected by clear consensus of the Subcommittee, are discussed in Part [I1.C.2.

1. Possible changes discussed, but ultimately not adopted, by the
Subcommittee

Alternate time-counting methods set by local rules. The EDNY Committee observes that
some local rules contain periods counted in business days, and argues that any change in the
time-counting rules should be tailored so as not to change such periods to calendar days. The
Subcommittee disagrees with the EDNY Committee’s recommendation, and believes that the
national time-computation rules should trump contrary time-computation approaches in the local
rules.

The ABCNY Bankruptcy Committee suggests, among other problems, that “some local
courts might decide to retain the present computational approach through the promulgation of
local rules,” which would compound the resulting confusion. The Subcommittee’s discussion of
this comment underscored participants’ view that it is important that the Committee Note make
clear the national rules’ effect on local time-counting provisions.

The Note already states that local rules “may not direct that a deadline be computed in a
manner inconsistent with”” the national time-computation rules. The Subcommittee discussed
whether it would be useful to provide further clarification. At least one Subcommittee member
feels that such clarification would be useful. However, the Subcommittee was not able to
formulate clarifying language that would not itself raise additional problems. The language first
considered by the Subcommittee is shown below (new material is underlined; Appellate Rule
26(a) is used here for illustrative purposes):

Subdivision (a). Subdivision (a) has been amended to simplify and clarify
the provisions that describe how deadlines are computed. Subdivision (a) governs
the computation of any time period found in a statute that does not specify a
method of computing time, a Federal Rule of Appellate Procedure, a local rule, or
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a court order. In accordance with Rule 47(a)(1), a local rule may not direct that a
deadline be computed in a manner inconsistent with subdivision (a). Thus, for
example, a local rule should not set a time period in “business days,” because
subdivision (a) directs that one “count every day, including intermediate
Saturdays, Sundays. and legal holidays.” A local rule providing that “[r]eply
papers shall be filed and served at least three business days before the return date”
should be amended. Until then, it should be applied, under subdivision (a), as
though it refers to “three days” instead of “three business days.”

During the Subcommittee’s discussion of this possible addition, a participant voiced
unease with the proposed change. He noted that “[t]he new sentences target a transitional
problem that should be eliminated soon,” and that “Committee Notes are permanent and do not
ordinarily refer to transitional problems, whose permanent status might only confuse a future
reader when all the local rules have been amended.” He cautioned:

[M]y major concern with the three additional sentences is the implication that the
rules committees have the authority to construe a local rule in a certain way, e.g.,
until the local rules are changed they should be read to mean "three days." The
rules committees have no authority to interpret local rules. The circuit judicial
councils determine whether a local rule is consistent with the federal rules (28
U.S.C. section 331(d)(4).) When we renumbered the rules, we faced a similar
issue with requiring parallel local rules. But in that case, we amended the rule
directly to provide that local rules must conform with the renumbering system.
We could do that here, but I believe that is unnecessary as the courts will amend
their local rules to comply with the law.

The last sentence of the original Committee Note seems clear and sufficient
to me. "In accordance with Rule 47(a)(1), a local rule may not direct that a
deadline be computed in a manner inconsistent with subdivision (a)." I do not
believe that the next three sentences are necessary, particularly because we will
send a notice to every court advising them of the new rule and their responsibility
to amend the local rules consistent with the law. We will monitor their actions
and send follow-up notices, if necessary. The added three sentences carry no
more weight than these notices and may be viewed by some in the wrong light. If
we believe that the "business day” issue must be addressed, I would suggest
adding something like the following in lieu of the three sentences: "The rule is
intended to make clear that time periods cannot be counted using "business days,"
because subdivision (a) directs that "one count every day, including intermediate
Saturdays, Sundays, and legal holidays." Even this revised sentence may not be
necessary, because our notices to the courts will make the point clear.
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In the light of this input, and because a majority of Subcommittee members failed to
voice support for the proposed change to the note to subdivision (a)(1), the Subcommittee is not
recommending such a change.

State holidays. Alexander Manners, a vice president of Compulaw LLC, proposes that
Civil Rule 6(a)(6)’s definition of the term “legal holiday” be changed so that (a)(6)(B) reads “any
other day declared a holiday by the President, Congress, or the state where the district court is
located and officially noticed as a legal holiday by the district court.” He makes this suggestion
out of concern that, otherwise, litigants will be confused as to whether a state holiday counts as a
“legal holiday” for time-computation purposes in instances when the federal district court fails to
close on that day, or when it closes only for some purposes, or when it closes but fails to give
timely notice of the closure.

The fact that the federal courts do not always close on state holidays has been discussed
in the Advisory Committees’ consideration of the time-computation proposals; despite the fact
that federal courts do not always close, it was deemed important to count state holidays as legal
holidays, given that — among other things — state and local government offices (including those of
state and local government lawyers) are likely to be closed on state holidays. Under the clear text
of the proposed Rule (and also under the text of the current Rule), state holidays count as legal
holidays.

The Subcommittee discussed the fact that with respect to forward-counted deadlines,
including state holidays within the definition of “legal holiday” serves as a safe harbor: A party
who assumes the state holiday is a legal holiday will be protected from missing a deadline, while
the worst that happens to a party who doesn’t know the state holiday counts as a legal holiday is
that the party thinks their deadline is a day earlier than it really is.

However, the Subcommittee noted that with respect to backward-counted deadlines, the
state-holiday provision as currently drafted could pose a trap for the unwary. Imagine a case in
which the backward-counted period (e.g., a requirement that a litigant file or serve reply papers
five days before a hearing) ends on a state holiday on which the federal courts do not close. In
such an instance the unwary practitioner may file or serve on the state holiday, not realizing that
because that day counts as a legal holiday for time-counting purposes, the backward-counted
deadline actually fell the day before the state holiday. In the light of the arcane nature of some
state holidays, the Subcommittee thought it might be worthwhile to eliminate this potential trap.
The Subcommittee therefore discussed the possibility of amending subdivision (a)(6)’s definition
of “legal holiday.” The blacklined excerpt below shows the possible alteration compared to the
published version (using Appellate Rule 26(a)(6) for illustrative purposes):

(6) “Legal Holiday” Defined. “Legal holiday” means:

(A) the day set aside by statute for observing New Year’s Day, Martin Luther
King Jr.’s Birthday, Washington’s Birthday, Memorial Day, Independence
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Day, Labor Day, Columbus Day, Veterans’ Day, Thanksgiving Day, or
Christmas Day; and

(B) any other day declared a holiday by the President; or Congress;-or and

(C)  for periods that are measured after an event, any other day declared a
holiday by the state in which is located either the district court that
rendered the challenged judgment or order, or the circuit clerk’s principal
office. (In this rule, ‘state’ includes the District of Columbia and any
United States commonwealth, territory, or possession.)

The Note to subdivision (a)(6) would then be expanded to explain the significance of
subdivision (a)(6)(C). The first attempt at drafting such an expanded Note is shown below:

Subdivision (a)(6). New subdivision (a)(6) defines “legal holiday” for
purposes of the Federal Rules of Appellate Procedure, including the time-
computation provisions of subdivision (a). Subdivision (a)(6) continues to
include within the definition of “legal holiday” days that are “declared a holiday
by the President.” For two cases that applied this provision to find a legal holiday
on days when the President ordered the government closed for purposes of
celebration or commemoration, see Hart v. Sheahan, 396 F.3d 887, 891 (7" Cir.
2005) (President included December 26, 2003 within scope of executive order
specifying pay for executive department and independent agency employees on
legal holidays), and Mashpee Wampanoag Tribal Council, Inc. v. Norton, 336
F.3d 1094, 1098 (D.C. Cir. 2003) (executive order provided that “[a]ll executive
branch departments and agencies of the Federal Government shall be closed and
their employees excused from duty on Monday, December 24, 2001”).

For forward-counted periods — i.e., periods that are measured after an
event — subdivision (a)(6)(C) includes certain state holidays within the definition
of legal holidays. However, state legal holidays are not recognized in computing
backward-counted periods. Take, for example, Monday, April 21, 2008 (Patriots'
Day in the relevant state). If a filing is due 10 days after an event, and the tenth
day is April 21, then the filing is due on Tuesday, April 22 because Monday, April
21 counts as a legal holiday. But if a filing is due 10 days before an event, and the
tenth day is April 21, the filing is due on Monday, April 21; the fact that April 21
is a state holiday does not make April 21 a legal holiday for purposes of
computing this backward-counted deadline. But note that if the clerk's office is
inaccessible on Monday, April 21, then subdivision (a)(3) extends the April 21

filing deadline forward to the next accessible day that is not a Saturday, Sunday or
legal holiday -- no earlier than Tuesday, April 22.
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Subdivision (a)(6)(C) defines the term “state” — for purposes of
subdivision (a)(6) — to include the District of Columbia and any commonwealth,
territory or possession of the United States. Thus, for purposes of subdivision
(a)(6)’s definition of “legal holiday,” “state” includes the District of Columbia,
Guam, American Samoa, the U.S. Virgin Islands, the Commonwealth of Puerto
Rico, and the Commonwealth of the Northern Mariana Islands.

Two attorney members of the Subcommittee voiced unease with this approach. As one of
them commented:

I appreciate the risk that, instead of being a safe harbor as it is for
forward-counting rules, [the treatment of state holidays with respect to backward-
counted deadlines] could be a trap for the unwary. But I wonder how often that
will come up, especially because out-of-state lawyers probably will have local
counsel who will be aware of the situation. And if it does, I wonder whether
judges can take care of it on a case-by-case basis where a party seeks an extension
nunc pro tunc .... On the other hand, I worry that the difference between state
holidays for forward- and backward-counting rules will simply be, and appear to
be, too complicated, particularly in the context where the whole concept of
backward-counting time computations is new and has proven to be less than
completely intuitive.

I'm reinforced in that concern by the proposed committee note .... [T]he
example is that Patriot's Day "counts as a legal holiday" [for forward-looking
rules], but "the fact that [Patriot's Day] is a state holiday does not make [it] a legal
holiday for purposes of computing this backward-counting deadline." Huh? 1
think most people, and even most lawyers, would scratch their heads -- the same
day either is or is not a legal holiday under the Rules. This complexity ... gives
the appearance of a Rube Goldberg contraption.

Likewise, during a discussion of the time-computation project by the Appellate Rules
Committee’s Deadlines Subcommittee, at least one member of that Subcommittee voiced strong
agreement with these concerns about the complexity of this proposed change.

Notwithstanding these concerns, one Time-Computation Subcommittee member
continues to feel that the change is worth attempting. As he explains:

[TThere is a good reason for distinguishing between forward-counting and
backward counting in the treatment of non-federal holidays: avoiding traps for the
unwary. By excluding the holiday if it falls on the last day of a forward-counted
deadline, we give an extra day to the practitioner who may have thought that the
federal courts were closed that day. By including the holiday in a
backward-counted deadline, we allow a practitioner--knowing that the federal
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courts are in fact open on a state holiday--to file timely on the holiday itself rather
than the day before. This rationale, which I find compelling, makes the counting
rule as now proposed both consistent and intelligible.

This member suggested changing the proposed additional Note language to make this rationale
more explicit, as follows:

For forward-counted periods--i.e., periods that are measured after an
event--subdivision (a)(6)(C) includes certain state holidays within the definition
of legal holidays. However, state legal holidays are not recognized in computing
backward-counted periods. In each situation, the rule protects those who may be
unsure of the effect of state holidays. For forward-counted deadlines, treating
state holidays the same as federal holidays extends the deadline. Thus, someone
who thought that the federal courts might be closed on a state holiday, would be
safeguarded against an inadvertent late filing. In contrast, for backward-counted
deadlines, not giving state holidays the treatment of federal holidays allows filing
on the state holiday itself rather than the day before. Since the federal courts will
indeed likely be open on state holidays, there is no reason to require the earlier
filing.

In short, thoughtful considerations were voiced on both sides. But the net result of the
discussion is that a majority of Subcommittee members failed to voice support for the proposed
change to subdivision (a)(6). Accordingly, the Subcommittee is not recommending such a
change.

2. Other comments as to which the Subcommittee recommends no
change

End of “last day”: 11:59 p.m. versus 12:00 midnight. Stephen P. Stoltz argues that the

time-counting rules should define the “last day” as ending “at 11:59:59 p.m.” rather than “at
midnight.” He suggests this because “[m]ost people today would agree that a day begins at
midnight and ends at 11:59:59 p.m. local time.” He warns that if the time-counting rules provide
that the “last day” of a period ends “at midnight,” there will be confusion and courts may
conclude that a “deadline is actually the day (or evening) before the particular day.”

Similarly, the ABCNY Bankruptcy Committee suggests that “‘[m]idnight’ is often
defined as 12:00 a.m., or the beginning of a given day.” Thus, the Committee “believes that the
intent of the proposal was to permit filings up to and including 11:59 p.m., or the end of a given
day.”
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It is unclear whether these commentators are correct in assuming that most people believe
that days begin at midnight and end at 11:59 p.m.” — as opposed to believing that days begin at
12:01 a.m. and end at midnight. The Oxford Reference Dictionary of Weights, Measures, and
Units does provide some support for the “11:59 p.m.” view; it defines “p.m.” as follows:

PM, p.m. [post meridian, i.e. after meridian] time Indicative of a time after noon,
i.e. after the Sun has nominally crossed the meridian, so the time is after the
meridian. Thus 12:30 p.m. identifies the moment 30 minutes after noon. Similarly
12:30 a.m. identifies the moment 30 minutes after midnight. Technically 12:00
can be neither a.m. nor p.m.; it should be qualified as midnight else as noon, when
the number can be just 12. (The 24-hour clock avoids all qualification, whether by
a.m. else p.m., or by noon else midnight. Its ambivalence is whether to have
idnight as 24:00 in the day it ends, else 00:00 in the day it initiates; the latter is

preferable.) ....%

On the other hand, a number of districts’ local rules concerning electronic filing provide evidence
for the contrary view, in the sense that they refer to requirements that filings be made “prior to
[or before] midnight” on the due date — evincing a view that midnight on the due date means the
middle-of-the-night hour that concludes (rather than commences) the day of the due date. '

Subcommittee members considered the argument for changing “midnight” to “11:59:59
p.m.,” and concluded that such a change is not worthwhile. To find subdivision (a)(4)’s
references to “midnight” confusing, a reader would have to read subdivision (a)(4) as stating that
(for electronic filers) the “last day” of a period ends at the very moment it begins — which would
seem to be a facially absurd reading.

End of “last day”: non-electronic filings. Judge Philip H. Brandt, a U.S. Bankruptcy
Judge in the Western District of Washington, argues that proposed Bankruptcy Rule 9006(a)(4)’s

definition of the end of the “last day” “would eliminate ‘drop-box’ filings, and would advantage
electronic filers over debtors and other parties representing themselves, and over attorneys who
practice infrequently in bankruptcy court and are not electronic filers.” The root of his concern is
that (a)(4) sets a default rule that the end of the day is midnight for e-filers, but sets a default rule
that the end of the day falls at the scheduled closing of the clerk’s office for non-e-filers. He
urges that 9006(a)(4) be amended to state “simply ... that the time period ‘ends at midnight in the
court’s time zone’” for all filers.

7 Mr. Stoltz advocates the use of the term “11:59:59 p.m.,” evidently to make the counting unit
seconds rather than minutes. For purposes of simplicity, this memo will refer to “11:59 p.m.”

8 A Dictionary of Weights, Measures, and Units (Donald Fenna ed., Oxford University Press

2002) (emphasis added), available at
<http://www.oxfordreference.com/views/ENTRY .html?subview=Main&entry=t135.e1103>.

220-
142



Both the text and Note of the proposed rule permit the adoption of local rules that permit
the use of a drop-box up to midnight. Subcommittee members believe this adequately addresses
the concern identified by Judge Brandt.

Exclusion of date-certain deadlines. Carol D. Bonifaci correctly observes that the
proposed Committee Note makes clear that a deadline stated as a date certain (e.g., “no later than
November 1, 2008") is not covered by the proposed time-computation rules. She suggests that
this should also be stated in the text of the proposed Rules.

The Subcommittee’s view is that no change in the Rule text is needed. The proposed
time-counting rules, like the existing time-counting rules, refer to “‘computing” periods of time,
and no computation is needed if the court has set a date certain. Admittedly there is (as the
proposed Committee Note observes) a circuit split on this question, but the circuit split is
addressed (and laid to rest) in the Note.

Backward-counted deadlines. Ms. Bonifaci expresses confusion concerning the proposed
time-computation rules’ treatment of backward-counted and forward-counted deadlines. Ms.
Bonifaci believes that if a backward-counted deadline falls on a weekend, the time-computation
proposals would direct one to reverse direction and count forward to Monday; in actuality, the
proposals direct that one continue counting in the same direction — i.e., back to Friday.

The Subcommittee’s view is that Ms. Bonifaci’s comment on backward-counted time
periods does not require a change in the proposal.

Time periods counted in hours. Thomas J. Wiegand writes on behalf of the Seventh
Circuit Bar Association’s Rules and Practice Committee. He reports that the Bar Association
sponsored a lunchtime discussion of the proposed Rules amendments this past December. One
topic of discussion was whether the proposed time-computation rules’ directive to “count every
hour” when computing hour-based time periods will alter the application of Civil Rule 30(d)(2)’s
presumptive seven-hour limit on the length of a deposition. He suggests that “the Committee
might desire to make clear whether any change is intended for calculating the 7-hour period in
Rule 30(d)(2).” The lunchtime participants evidently wondered whether the new time-counting
provision might be read to change either the practice of not counting breaks as part of the seven
hours or the practice under which the deposition takes place during a single day. He notes: “On
the assumption that changing how to calculate the 7-hour period is outside of this year's proposed
changes to the Civil Rules, some members believe that changing either the 7-hour duration in
Rule 30(d)(2), or how to calculate it, should be considered by the Committee in the future.” As
to these comments, the Subcommittee deferred to the Civil Rules Committee.
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D. Listing and summary of time-computation comments

This section summarizes the comments we received relating to the time-computation
project.” This listing focuses on comments relevant to over-arching issues concerning the time-
computation project; comments directed solely to a particular issue concerning a particular set of
Rules, such as Bankruptcy Rule 8002, are generally not included. '

07-AP-001; 07-CV-001: Americans United for Separation of Church and State.
Alex Luchenitser of Americans United for Separation of Church and State writes that Appellate
Rule 26(c) should be amended so that its three-day rule tracks the three-day rule in Civil Rule
6(e). In fact, the package of Appellate Rules proposals that was out for comment includes a
proposed amendment to Appellate Rule 26(c) intended to do what Mr. Luchenitser suggests.

In a follow-up comment, Mr. Luchenitser urges that “local district and appellate courts
should be given a specific time frame to adopt revisions to their rules after the new federal rules
are approved. And the new federal rules should not go into effect until after the deadline for
local courts to adopt changes to their rules passes.”

07-AP-002; 07-BK-004; 07-CR-002; 07-CV-002: Committee on Civil Litigation of
the U.S. District Court for the Eastern District of New York (“EDNY Committee”). The
EDNY Committee writes in general opposition to the time-computation proposals, but supports
certain of the Civil Rules Committee’s proposals to lengthen specific Civil Rules deadlines.""

The EDNY Committee also makes some suggestions for improving the project if it goes forward.

® Overall cost/benefit analysis. The EDNY Committee predicts that the proposed
change in time-computation approach will cause much disruption, given the great
number of affected deadlines that are contained in statutes, local rules, and

? This section is organized by docket number: It first lists all the consecutively-numbered
comments in the Appellate Rules comment docket; then all the comments in the Bankruptcy Rules
comment docket not already listed above; and then all comments in the Civil Rules docket not already
listed above. (All time-computation comments in the Criminal Rules docket are encompassed in those
first three categories.)

1% The Bankruptcy Rules Committee specifically requested comment on whether the ten-day
deadline for taking an appeal from a bankruptcy court to a district court or a BAP should be extended,
either to 14 days or to 30 days. Many respondents opposed a 30-day period, and some also opposed any
extension at all (even to 14 days). Some respondents, however, favor a 14-day period, while a handful
favor a 30-day period. As to these comments, the Subcommittee deferred to the Bankruptcy Rules
Committee.

"' This memo does not treat in detail the EDNY Committee’s views concerning the lengthening
of specific Civil Rules deadlines; as to those comments, the Subcommittee deferred to the Civil Rules
Committee.
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standard forms. The EDNY Committee believes that the current time-counting
system works well. To the extent that some litigants have difficulty computing
time under the current approach, the EDNY Committee suggests that one could
build into the electronic case filing software a program that could perform the
necessary computations.

° Incompleteness of offsetting changes. The EDNY Committee notes that as to
short time periods set by the Rules, the proposed amendments mitigate the effect
of no longer skipping weekends, but do not offset the fact that under the new
approach holidays will no longer be skipped either. The EDNY Committee
argues strongly that if the new time-counting approach is to be adopted then
Congress must be asked to lengthen all affected statutory time periods. Likewise,
the EDNY Committee notes that steps must be taken to lengthen all affected time
periods set by local rules, standing orders, and standard-form orders.

) Business-day provisions in local rules. The EDNY Committee observes that some

local rules contain periods counted in business days, and argues that any change in
the time-counting rules should be tailored so as not to change such periods to
calendar days.

° Backward-counted time periods. The EDNY Committee warns that the proposed
amendments, by clarifying the way to compute backward-counted time periods,
would effectively shorten the response time allowed under rules that count
backwards. Moreover, the EDNY Committee notes that the proposed time-
computation template (like the existing rules) does not provide for a longer
response time when motion papers are served by mail. The EDNY Committee
proposes that the best solution to the backward-counting problem is to eliminate
backward-counted periods; as an example, the EDNY Committee points to the
Local Civil Rule 6.1 which is in use in the Eastern and Southern Districts of New

York.

07-AP-003; 07-BR-015; 07-CR-003; 07-CV-003: Chief Judge Frank H. Easterbrook.
Chief Judge Easterbrook writes in support of the time-computation proposals. He suggests that
in addition to the proposed changes, the three-day rule contained in Appellate Rule 26(c) should
be abolished. He argues that the three-day rule is particularly incongruous for electronic service,
and that adding three days to a period thwarts the goal served by our preference for setting
periods in multiples of seven days.

07-AP-004; 07-BK-007; 07-BR-023; 07-CR-004; 07-CV-004: Walter W. Bussart. Mr.

Bussart states generally that the proposed amendments are helpful and that he supports their
adoption.
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07-AP-005; 07-BK-008; 07-CR-006; 07-CV-006: Jack E. Horsley. Overall, Mr.
Horsley views the proposed amendments with favor.

With respect to one or more of the time periods in Appellate Rule 4 which the proposed
amendments would lengthen from 10 to 14 days, Mr. Horsley proposes a further lengthening so
that the period in question would be 21 days. As to these comments, the Subcommittee deferred
to the Appellate Rules Committee.

Mr. Horsley also suggests amending Appellate Rule 26(c) to clarify how the three-day
rule works when the last day of a period falls on a weekend or holiday. This suggestion is
already accounted for by another proposed amendment to FRAP 26(c) that was out for comment.
Mr. Horsley’s suggestion in this regard can thus be taken as providing general support for the
latter proposal.

07-AP-006; 07-BK-010; 07-CR-007; 07-CV-007: Stephen P. Stoltz. Mr. Stoltz
generally supports the time-computation proposals. He argues, however, that the time-counting
rules should define the “last day” as ending “at 11:59:59 p.m.” rather than “at midnight.” He
suggests this because “[m]ost people today would agree that a day begins at midnight and ends at
11:59:59 p.m. local time.” He warns that if the time-counting rules provide that the “last day” of
a period ends “at midnight,” there will be confusion and courts may conclude that a “deadline is
actually the day (or evening) before the particular day.”

07-AP-007; 07-BK-011; 07-CR-008; 07-CV-008: Robert J. Newmeyer. Mr.
Newmeyer is an administrative law clerk to Judge Roger T. Benitez of the U.S. District Court for
the Southern District of California. Mr. Newmeyer stresses that the 10-day period set by 28
U.S.C. § 636(b)(1) must be lengthened to 14 days. This statute will presumably be on the list of
statutory periods that Congress should be asked to lengthen, so this suggestion is in line with the
Project’s current scheme.

Mr. Newmeyer further suggests that it would be worthwhile to consider setting an even
longer period for filing objections to case-dispositive rulings by magistrate judges. As to this
comment, the Subcommittee deferred to the Civil Rules Committee.

Mr. Newmeyer also expresses confusion as to whether the Civil Rule 6(a) time-
computation proposals affect the “three-day rule.” As you know, the time-computation project
does not propose to change the three-day rule, and it seems unlikely that there will be confusion
on this score in the event that the time-computation proposals are adopted (Mr. Newmeyer’s
confusion probably springs from the fact that the time-computation rules as published include
only provisions in which a change is proposed, and thus omit Civil Rule 6(d)). In any event, Mr.
Newmeyer suggests that the three-day rule should be deleted. This suggestion, like Chief Judge
Easterbrook’s suggestion, is one that the Advisory Committees may well wish to add to their
agendas, but is not one that seems appropriate for resolution in connection with the time-
computation project itself.

4.
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07-AP-008; 07-BK-012; 07-CR-009; 07-CV-009: Carol D. Bonifaci. Ms. Bonifaci, a
paralegal at a Seattle law firm, expresses confusion concerning the proposed time-computation
rules’ treatment of backward-counted and forward-counted deadlines. Ms. Bonifaci believes that
if a backward-counted deadline falls on a weekend, the time-computation proposals would direct
one to reverse direction and count forward to Monday.

Ms. Bonifaci observes that the proposed Committee Note makes clear that a deadline
stated as a date certain (e.g., “no later than November 1, 2008") is not covered by the proposed
time-computation rules, and she suggests that this should also be stated in the text of the
proposed Rules.

» 07-AP-010; 07-CV-010: Public Citizen Litigation Group. Brian Wolfman writes on
behalf of Public Citizen Litigation Group to express general support for the proposed days-are-
days time-counting approach. Public Citizen suggests, however, that the deadlines for certain
post-trial motions (and for the tolling effect — under Appellate Rule 4(a) — of Civil Rule 60
motions) be lengthened only to 21 rather than 30 days. Public Citizen argues that a 30-day
period is unnecessarily long and will cause unwarranted delays. Public Citizen (like Howard
Bashman) argues that it is awkward for the post-trial motion deadline to fall on the same day as
the deadline for filing the notice of appeal. As to these comments, the Subcommittee deferred to
the Civil Rules and Appellate Rules Committees.

07-AP-012; 07-BK-014; 07-CR-011; 07-CV-011: Robert M. Steptoe, Jr. Mr. Steptoe,
a partner at Steptoe & Johnson, expresses concern “that the proposed time-computation rules
would govern a number of statutory deadlines that do not themselves provide a method for
computing time,” and that the proposed rules “may cause hardship if short time periods set in
local rules are not adjusted.” Therefore, he urges that the time-computation proposals “not be
implemented unless and until the Standing Committee is sure that it will receive the necessary
cooperation from Congress and the local rules committees to meet the desired objective of
simplification.”

07-AP-015; 07-BK-018; 07-CR-014; 07-CV-016: FDIC. Richard J. Osterman, Jr.,
Acting Deputy General Counsel of the Litigation Branch of the Federal Deposit Insurance
Corporation, writes to urge that Congress not be asked to amend the time periods set in certain
provisions of the Federal Deposit Insurance Act. He explains that banking agencies such as the
FDIC already “employ calendar days in their computations of time to respond to regulatory and
enforcement decisions” — thus indicating that no adjustment is necessary or appropriate in
connection with the time-computation project. Since no participant in the time-computation
project has suggested that the FDIA provisions should be included on the list of statutory periods
that Congress should be asked to change in light of the time-computation project, it seems fair to
say that Mr. Osterman’s suggestion accords with the approach that the project is already taking.

Mr. Osterman also suggests that Civil Form 3 be amended to “include a paragraph that
references federal defendants, who have a full 60 days to respond as opposed to the standard 21
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days you are proposing. This language is absent from the current summons form.” As to this
comment, the Subcommittee deferred to the Civil Rules Committee. (The version of Form 3 that
is currently in effect does include an italicized parenthetical that states: “(Use 60 days if the
defendant is the United States or a United States agency, or is an officer or employee of the
United States allowed 60 days by Rule 12(a)(3).)”)

07-AP-016; 07-BK-019; 07-CR-015; 07-CV-017: DOJ. Craig S. Morford, Acting
Deputy Attorney General, writes on behalf of the Department of Justice to express support for the
goals of the time-computation project, but also to express strong concerns “about the interplay of
the proposed amendment with both existing statutory periods and local rules.” The DOJ argues
that “changes should be addressed in relevant statutory and local rule provisions before a new
time-computation rule is made applicable.” Otherwise, the DOJ fears that the purposes of some
statutes “may be frustrated.” The DOJ argues that exempting statutory time periods from the
new time-counting approach would be an undesirable solution since it would create “confusion
and uncertainty” to have two different time-counting regimes (one for rules and one for statutes).

Mr. Morford does not specifically state the DOJ’s position on which of the statutory time
periods should be lengthened to offset the change in time-computation approach. His letter does
refer to the Committee’s identification of “some 168 statutes ... that contain deadlines that would
require lengthening.”"

The DOJ urges that the time-computation amendments not be allowed to take effect
unless and until (1) Congress enacts legislation to lengthen all relevant statutory periods, (2) the
local rulemaking bodies have had the opportunity to amend relevant local-rule deadlines, and (3)
the bench and bar have had time to learn about the new time-counting rules.

07-AP-017: The State Bar of California — Committee on Appellate Courts. Blair W.
Hoffman writes on behalf of the State Bar of California’s Committee on Appellate Courts to
express support for the time-computation project. He states that the simplification of the time-
counting rules is desirable.

07-AP-018; 07-BR-036; 07-CV-018: Rules and Practice Committee of the Seventh
Circuit Bar Association. Thomas J. Wiegand writes on behalf of the Seventh Circuit Bar
Association’s Rules and Practice Committee. He reports that the Bar Association sponsored a
lunchtime discussion of the proposed Rules amendments this past December. One topic of
discussion was whether the proposed time-computation rules’ directive to “count every hour”
when computing hour-based time periods will alter the application of Civil Rule 30(d)(2)’s
presumptive seven-hour limit on the length of a deposition. He suggests that “the Committee

12 On March 29, 2008, Jonathan Wroblewski, the Director of the Office of Policy and
Legislation in the Criminal Division of the DOJ, provided the Criminal Rules Committee with a memo
listing criminal statutory provisions that the DOJ believes are the highest priority for amendment in the
light of the new time-computation approach.
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might desire to make clear whether any change is intended for calculating the 7-hour period in
Rule 30(d)(2).” He also notes: “On the assumption that changing how to calculate the 7-hour
period is outside of this year's proposed changes to the Civil Rules, some members believe that
changing either the 7-hour duration in Rule 30(d)(2), or how to calculate it, should be considered
by the Committee in the future.”

07-BR-026; 07-BK-009: Alan N. Resnick. Professor Resnick previously served as first
the Reporter to and then a member of the Bankruptcy Rules Committee. Of particular relevance
to the overall Time-Computation Project, Professor Resnick opposes adoption of a days-are-days
time-computation approach in Bankruptcy Rule 9006. He points out that a days-are-days
approach would result in “the shortening of some state and federal statutory time periods.”

Professor Resnick raises additional points that are less closely tied to the overall Time-
Computation Project. Professor Resnick stresses that if time periods set by the Bankruptcy Rules
and the Civil Rules are altered, care must be taken to adjust the Bankruptcy Rules so that newly-
lengthened Civil Rules time periods are not inappropriately incorporated into the Bankruptcy
Rules. In particular, Professor Resnick notes that the Bankruptcy Rules Committee should
consider altering Bankruptcy Rule 9023's incorporation of Civil Rule 59's provisions if Civil
Rule 59 is amended to change current 10-day time limits to 30 days. Professor Resnick also adds
his voice to those that oppose the lengthening of Bankruptcy Rule 8002's ten-day appeal period.
But if Rule 8002's ten-day period is lengthened, then Professor Resnick points out other time
periods in the Bankruptcy Rules that he argues should be corresponding lengthened.

07-BK-013; 07-BR-029: Judge Philip H. Brandt. Judge Brandt, a U.S. Bankruptcy
Judge in the Western District of Washington, argues that proposed Bankruptcy Rule 9006(a)(4)’s
definition of the end of the “last day” “would eliminate ‘drop-box’ filings, and would advantage
electronic filers over debtors and other parties representing themselves, and over attorneys who
practice infrequently in bankruptcy court and are not electronic filers.” The root of his concern is
that (a)(4) sets a default rule that the end of the day is midnight for e-filers, but sets a default rule
that the end of the day falls at the scheduled closing of the clerk’s office for non-e-filers. He
urges that 9006(a)(4) be amended to state “simply ... that the time period ‘ends at midnight in the
court’s time zone’” for all filers. Judge Brandt also raises points about Bankruptcy Rules 8002
and 9023; as to those points, the Subcommittee deferred to the Bankruptcy Rules Committee.

07-BK-015; 07-CV-014; 07-BR-033: Committee on Bankruptcy and Corporate
Reorganization of the Association of the Bar of the City of New York. The Committee on
Bankruptcy and Corporate Reorganization of the Association of the Bar of the City of New York
(“ABCNY Bankruptcy Committee”) writes in opposition to the time-computation proposals.
The Committee focuses its opposition on the time-computation proposal for Bankruptcy Rule
9006. With respect to the time-computation proposals for the other sets of Rules, the Committee
cites with approval the comments of the Committee on Civil Litigation of the U.S. District Court
for the Eastern District of New York (“EDNY Committee”).
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The ABCNY Bankruptcy Committee’s objections to the time-computation proposals are
very similar to those stated by the EDNY Committee; in sum, the ABCNY Bankruptcy
Committee believes that the costs of the time-computation proposals strongly outweigh their
benefits. This summary highlights those aspects of the ABCNY Bankruptcy Committee’s
comments that differ from those of the EDNY Committee. The ABCNY Bankruptcy Committee
suggests, among other problems, that “some local courts might decide to retain the present
computational approach through the promulgation of local rules,” which would compound the
resulting confusion. The ABCNY Bankruptcy Committee also suggests that “‘[m]idnight’ is
often defined as 12:00 a.m., or the beginning of a given day.” Thus, the Committee “believes
that the intent of the proposal was to permit filings up to and including 11:59 p.m., or the end of
a given day.”

07-BK-022; 07-CV-019: National Bankruptcy Conference. Richard Levin writes on
behalf of the National Bankruptcy Conference (“NBC”), which “strongly endorses and supports”
the comments previously submitted by Professor Alan Resnick. The NBC also warns that the
proposed changes to various bankruptcy-relevant time periods could result in unintended
consequences; it thus suggests “that the Advisory Committee delay incorporation of the 7, 14, 21,
and 28 day time period changes into the Bankruptcy Rules until the impact of those changes [is]
studied further ....”

07-CV-005: Patrick Allen. Mr. Allen writes in opposition to the proposed extension of
certain ten-day periods in Civil Rules 50, 52 and 59. Among other things, he notes that under
current Civil Rule 6, 10-day time periods are computed by skipping intermediate weekends and
holidays. He does not discuss the time-computation proposal to change to a days-are-days
approach. As to these comments, the Subcommittee deferred to the Civil Rules Committee.

07-CV-013: Alexander J. Manners. Mr. Manners, a vice president of CompuLaw LLC,
supports proposed Civil Rule 6(a)(5)’s treatment of backward-counted deadlines.

With respect to Civil Rule 6(a)(6)’s definition of the term “legal holiday,” Mr. Manners
proposes that proposed Rule 6(a)(6)(B) be changed to so as to read “any other day declared a
holiday by the President, Congress, or the state where the district court is located and officially
noticed as a legal holiday by the district court.” He makes this suggestion out of concern that,
otherwise, litigants will be confused as to whether a state holiday counts as a “legal holiday” for
time-computation purposes in instances when the federal district court fails to close on that day,
or when it closes only for some purposes, or when it closes but fails to give timely notice of the
closure.

Mr. Manners observes that under a “plain reading” of the three-day rule as it is stated in
current Civil Rule 6, the three-day rule does not apply to backward-counted deadlines since in
those instances “the party is not required to act within a specified time after service.” Mr.
Manners argues that this can lead to unfairness. He suggests that Civil Rule 6's three-day rule
should be amended to apply the three-day rule to backward-counted deadlines (or else that each
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backward-counted deadline be modified to take account of this problem). Mr. Manners is not the
only commentator to observe this problem with respect to the interaction of the three-day rule
and backward-counted deadlines; the EDNY Committee suggests eliminating backward-counted
deadlines for that reason among others. This suggestion, like other commentators’ suggestions
concerning the three-day rule, seems best addressed as a new agenda item for the relevant
Advisory Committees rather than as part of the time-computation project.

Mr. Manners proffers several suggestions for guiding the local rules amendment process.
He suggests that the district courts be given “an implementation guide and timeline for district
courts to follow in order to ensure their local and judges’ rules are amended correctly and in time
to coincide with the adoption of the new Federal Rules.” That guide should, he argues,
encourage local rulemakers to lengthen affected short time periods (taking account, inter alia, of
any relevant state holidays) and to use multiples of 7 days (where possible) when doing so.

Mr. Manners also proposes an alteration to Civil Rule 6(c)’s treatment of motion paper
deadlines, a matter that seemed more appropriate for consideration by the Civil Rules
Committee.

07-CV-015: U.S. Department of Justice. Jeffrey S. Bucholtz, Acting Assistant Attorney
General, Civil Division, writes on behalf of the Department of Justice to comment on the
proposed amendment to Civil Rule 81 that would define the term “state,” for purposes of the
Civil Rules, to “include[], where appropriate, the District of Columbia and any United States
commonwealth, territory [, or possession].” The Department supports the definition’s inclusion
of commonwealths and territories, but opposes the inclusion of “possession.” The Department is
“concern[ed] that the term 'possession' might be interpreted — incorrectly — to include United
States military bases overseas.”

Howard Bashman’s Law.com article. Mr. Bashman wrote a column on the
time-computation proposals which can be accessed at
http://www.law.com/jsp/article.jsp?id=1201918759261 . Mr. Bashman’s main comment in his
column concerns the Civil Rules proposal to extend certain post-trial motion deadlines. As has
been noted, extending those deadlines from 10 to 30 days will mean that those deadlines fall on
the same day as the Rule 4(a) deadline for taking an appeal in cases that do not involve U.S.
government parties. Mr. Bashman’s concern is that this will (1) prevent a potential appellant
from knowing whether any post-trial motions will be filed prior to the deadline for taking an
appeal and thus (2) increase the number of appeals that are filed only to be suspended pending
the resolution of a timely post-trial motion. As to these comments, the Subcommittee deferred to
the Civil Rules Committee and the Appellate Rules Committee.
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V. Conclusion

Thanks to the hard work and input of many participants, we are ready to seek final
approval of the amendments that implement the Time-Computation Project. We look forward to
the Committee’s consideration of the proposed amendments and of the list of proposed
legislative changes to statutory time periods.

Encl.
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PROPOSED AMENDMENT TO THE FEDERAL
RULES OF CIVIL PROCEDURE"

Rule 6. Computing and Extending Time; Time
for Motion Papers

5 g . . dspecifiedind s ori
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13
14
15
16
17
18
19
20
21
22
.23
24
25
26
27
28

29

(a) Computing Time. The following rules apply in

computing any time period specified in these rules, in
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30

31

32

33

34

35

36

37

38

39

40

41

42

43

44

any local rule or court order, or in any statute that does

not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time:

(A) exclude the day of the event that triggers the

eriod;

(B) count every day, including intermediate

Saturdays. Sundays, and legal holidays: and .

(C) include the last day of the period, but if the

last day is a Saturday, Sunday, or legal

holiday, the period continues to run until the

end of the next day that is not a Saturday,

Sunday., or legal holiday.

(2) Period Stated in Hours. When the period is stated

in hours:
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45

46

47

48

49

50

51

52

53

54

56

57

58

59

60

61

(A) begin counting immediately on the

occurrence of the event that triggers the

period;

(B) count every hour, including hours during

intermediate Saturdays, Sundays, and legal

holidays; and

(Q) if the period would end on a Saturday,

Sunday, or legal holiday, the period continues

to run until the same time on the next day that

is not a Saturday, Sunday, or legal holiday.

Inaccessibility of the Clerk’s Office. Unless the

court orders otherwise, if the clerk’s office is

inaccessible:

(A) on the last day for filing under Rule 6(a)(1),

then the time for filing is extended to the first

accessible day that is not a Saturday, Sunday,

or legal holiday: or
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62

63

64

65

66

67

68

69

70

71

72

73

74

75

76

77

)

(6)

(B) during the last hour for filing under Rule

6(a)(2), then the time for filing is extended to

the same time on the first accessible day that

is not a Saturday, Sunday. or legal holiday.

“Last Day” Defined. Unless a different time is set

by a statute, local rule, or court order, the last day

ends:

(A) forelectronic filing, at midnight in the court’s

time zone; and

(B) for filing by other means, when the clerk’s

office is scheduled to close.

“Next _Day” Defined. The “next day” is

determined by continuing to count forward when

the period is measured after an event and backward

when measured before an event.

“Legal Holiday” Defined. ‘Legal holiday” means:
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(A) theday set aside by statute for observing New

Year’s Day, Martin Luther King Jr.’s

Birthday, Washington’s Birthday, Memorial

Day, Independence Day. Labor Day,

Columbus Day. Veterans’ Day. Thanksgiving

Day, or Christmas Day; and

any other day declared a holiday by the

President, Congress, or the state where the

district court is located.
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Committee Note

Subdivision (a). Subdivision (a) has been amended to
simplify and clarify the provisions that describe how deadlines are
computed. Subdivision (a) governs the computation of any time
period found in these rules, in any local rule or court order, or in any
statute that does not specify a method of computing time. In
accordance with Rule 83(a)(1), a local rule may not direct that a
deadline be computed in a manner inconsistent with subdivision (a).

The time-computation provisions of subdivision (a) apply
only when a time period must be computed. They do not apply when
a fixed time to act is set. The amendments thus carry forward the

-36-

158



approach taken in Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016
(6th Cir. 2005) (holding that Civil Rule 6(a) “does not apply to
situations where the court has established a specific calendar day as
a deadline”), and reject the contrary holding of In re American
Healthcare Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990)
(holding that Bankruptcy Rule 9006(a) governs treatment of
date-certain deadline set by court order). If, for example, the date for
filing is “no later than November 1, 2007,” subdivision (a) does not
govern. But if a filing is required to be made “within 10 days” or
“within 72 hours,” subdivision (a) describes how that deadline is
computed.

Subdivision (a) does not apply when computing a time period
set by a statute if the statute specifies a method of computing time.
See, e.g., 2 US.C. § 394 (specifying method for computing time
periods prescribed by certain statutory provisions relating to contested
elections to the House of Representatives).

Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated in days. It also applies to
time periods that are stated in weeks, months, or years. See, e.g.,
Rule 60(b). Subdivision (a)(1)(B)’s directive to “count every day” is
relevant only if the period is stated in days (not weeks, months or
years).

Under former Rule 6(a), a period of 11 days or more was
computed differently than a period of less than 11 days. Intermediate
Saturdays, Sundays, and legal holidays were included in computing
the longer periods, but excluded in computing the shorter periods.
Former Rule 6(a) thus made computing deadlines unnecessarily
complicated and led to counterintuitive results. For example, a 10-
day period and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently
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ended later than the 14-day period. See Miltimore Sales, Inc. v. Int’l
Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no
matter the length) are computed in the same way. The day of the
event that triggers the deadline is not counted. All other days —
including intermediate Saturdays, Sundays, and legal holidays — are
counted, with only one exception: If the period ends on a Saturday,
Sunday, or legal holiday, then the deadline falls on the next day that
is not a Saturday, Sunday, or legal holiday. An illustration is
provided below in the discussion of subdivision (a)(5). Subdivision
(a)(3) addresses filing deadlines that expire on a day when the clerk’s
office is inaccessible.

Where subdivision (a) formerly referred to the “act, event, or
default” that triggers the deadline, new subdivision (a) refers simply
to the “event” that triggers the deadline; this change in terminology
is adopted for brevity and simplicity, and is not intended to change
meaning.

Periods previously expressed as less than 11 days will be
shortened as a practical matter by the decision to count intermediate
Saturdays, Sundays, and legal holidays in computing all periods.
Many of those periods have been lengthened to compensate for the
change. See, e.g., Rule 14(a)(1).

Most of the 10-day periods were adjusted to meet the change
in computation method by setting 14 days as the new period. A
14-day period corresponds to the most frequent result of a 10-day
period under the former computation method — two Saturdays and
two Sundays were excluded, giving 14 days in all. A 14-day period
has an additional advantage. The final day falls on the same day of
the week as the event that triggered the period — the 14th day after
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a Monday, for example, is a Monday. This advantage of using
week-long periods led to adopting 7-day periods to replace some of
the periods set at less than 10 days, and 21-day periods to replace
20-day periods. Thirty-day and longer periods, however, were
generally retained without change.

Subdivision (a)(2). New subdivision (a)(2) addresses the

computation of time periods that are stated in hours. No such.

deadline currently appears in the Federal Rules of Civil Procedure.
But some statutes contain deadlines stated in hours, as do some court
orders issued in expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to
run immediately on the occurrence of the event that triggers the
deadline. The deadline generally ends when the time expires. If,
however, the time period expires at a specific time (say, 2:17 p.m.) on
a Saturday, Sunday, or legal holiday, then the deadline is extended to
the same time (2:17 p.m.) on the next day that is not a Saturday,
Sunday, or legal holiday. Periods stated in hours are not to be
“rounded up” to the next whole hour. Subdivision (a)(3) addresses
situations when the clerk’s office is inaccessible during the last hour
before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted.
Thus, for example, a 72-hour period that commences at 10:23 a.m. on
Friday, November 2, 2007, will run until 9:23 a.m. on Monday,
November 5; the discrepancy in start and end times in this example
results from the intervening shift from daylight saving time to
standard time.

Subdivision (a)(3). When detérmining the last day of a filing

period stated in days or a longer unit of time, a day on which the
clerk’s office is not accessible because of the weather or another
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reason is treated like a Saturday, Sunday, or legal holiday. When
determining the end of a filing period stated in hours, if the clerk’s
office is inaccessible during the last hour of the filing period
computed under subdivision (a)(2) then the period is extended to the
same time on the next day that is not a weekend, holiday, or day when
the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court
orders otherwise.” In some circumstances, the court might not wish
aperiod of inaccessibility to trigger a full 24-hour extension; in those
instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other
conditions” as the reason for the inaccessibility of the clerk’s office.
The reference to “weather” was deleted from the text to underscore
that inaccessibility can occur for reasons unrelated to weather, such
as an outage of the electronic filing system. Weather can still be a
reason for inaccessibility of the clerk’s office. The rule does not
attempt to define inaccessibility. Rather, the concept will continue to
develop through caselaw, see, e.g., William G. Phelps, When Is Office
of Clerk of Court Inaccessible Due to Weather or Other Conditions
for Purpose of Computing Time Period for Filing Papers under Rule
6(a) of Federal Rules of Civil Procedure, 135 A.L.R. Fed. 259 (1996)
(collecting cases). In addition, many local provisions address
inaccessibility for purposes of electronic filing, see, e.g., D. Kan. Rule
5.4.11 (“A Filing User whose filing is made untimely as the result of
a technical failure may seek appropriate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end
of the last day of a period for purposes of subdivision (a)(1).
Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different time
is set by a statute, local rule, or order in the case. A local rule may,
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for example, address the problems that might arise if a single district
has clerk’s offices in different time zones, or provide that papers filed
in a drop box after the normal hours of the clerk’s office are filed as
of the day that is date-stamped on the papers by a device in the drop
box.

28 U.S.C. § 452 provides that “[a]ll courts of the United
States shall be deemed always open for the purpose of filing proper
papers, issuing and returning process, and making motions and
orders.” A corresponding provision exists in Rule 77(a). Some
courts have held that these provisions permit an after-hours filing by
handing the papers to an appropriate official. See, e.g., Casalduc v.
Diaz, 117 F.2d 915,917 (1st Cir. 1941). Subdivision (a)(4) does not
address the effect of the statute on the question of after-hours filing;
instead, the rule is designed to deal with filings in the ordinary course
without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the
“next” day for purposes of subdivisions (a)(1)(C) and (a)(2)(C). The
Federal Rules of Civil Procedure contain both forward-looking time
periods and backward-looking time periods. A forward-looking time
period requires something to be done within a period of time after an

event. See, e.g., Rule 59(b) (motion for new trial “must be filed no -

later than 30 days after entry of the judgment”). A backward-looking
time period requires something to be done within a period of time
before an event. See, e.g., Rule 26(f) (parties must hold Rule 26(f)
conference “as soon as practicable and in any event at least 21 days
before a scheduling conference is held or a scheduling order is due
under Rule 16(b)”). In determining what is the “next” day for
purposes of subdivisions (a)(1)(C) and (a)(2)(C), one should continue
counting in the same direction — that is, forward when computing a
forward-looking period and backward when computing a backward-
looking period. If, for example, a filing is due within 30 days after an
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event, and the thirtieth day falls on Saturday, September 1,2007, then
the filing is due on Tuesday, September 4, 2007 (Monday, September
3, is Labor Day). But if a filing is due 21 days before an event, and
the twenty-first day falls on Saturday, September 1, then the filing is
due on Friday, August 31. If the clerk’s office is inaccessible on
August 31, then subdivision (a)(3) extends the filing deadline forward
to the next accessible day that is not a Saturday, Sunday, or legal
holiday — no later than Tuesday, September 4.

Subdivision (a)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Civil Procedure,
including the time-computation provisions of subdivision (a).
Subdivision (a)(6) continues to include within the definition of “legal
holiday” days that are “declared a holiday by the President.” For two
cases that applied this provision to find a legal holiday on days when
the President ordered the government closed for purposes of
celebration or commemoration, see Hart v. Sheahan, 396 F.3d 887,
891 (7™ Cir. 2005) (President included December 26, 2003 within
scope of executive order specifying pay for executive department and
independent agency employees on legal holidays), and Mashpee
Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1098
(D.C. Cir. 2003) (executive order provided that “[a]ll executive
branch departments and agencies of the Federal Government shall be
closed and their employees excused from duty on Monday,
December 24, 2001"). Subdivision (a)(6)(B) includes certain state
holidays within the definition of legal holidays, and defines the term
“state” — for purposes of subdivision (a)(6) — to include the District
of Columbia and any commonwealth, territory or possession of the
United States. Thus, for purposes of subdivision (a)(6)’s definition

of “legal holiday,” “state” includes the District of Columbia, Guam,

American Samoa, the U.S. Virgin Islands, the Commonwealth of
Puerto Rico, and the Commonwealth of the Northern Mariana
Islands.
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Introduction

The Civil Rules Advisory Committee met in Half Moon Bay, California, on April 7 and 8,
2008. Draft minutes of the meeting are attached. The Rule 56 Subcommittee held a conference call
after the November 2007 Committee meeting and the Rule 26 Subcommittee held several conference
calls and met in Phoenix on February 28, 2008. The fruits of the subcommittee activities are
reported below in presenting recommendations to publish proposed amendments of Civil Rules 26
and 56 for comment.

Several Civil Rules amendments were published for comment in August 2007, including the
Civil Rules part of the Time-Computation Project. The comments were useful but not numerous.
All of the proposals, except for Rule 8(c), are recommended for adoption with a few modest
revisions. The Time-Computation Project proposals will be separated from the other proposals to
facilitate discussion in conjunction with the Time-Computation Project proposals for other sets of
rules.

Parts 1 and II of this Report present the action items. Part L. A presents the Time-Computation
Project proposals for adoption. Part 1.B presents for adoption the other proposals published in
August 2007, except for Rule 8(c). Part II.A recommends for publication a thorough revision of
Rule 56 that regulates the procedure for seeking summary judgment without changing the standard
for granting summary judgment. Part II.B recommends for publication proposals that would amend
parts of the Rule 26 provisions governing disclosure and discovery with respect to expert trial
witnesses. Both the Rule 26 proposal and the Rule 56 proposal were presented for preliminary
discussion at this Committee’s January 2008 meeting; the proposals have been improved by
incorporating several responses to that discussion.

Part III presents a few information items.
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I ACTION ITEMS
A. Time-Computation Project
(1) “Template” — Civil Rule 6(a)

Civil Rule 6(a) was chosen as the vehicle for the “template” provisions that are adopted in
as nearly uniform terms as possible by each of the different sets of rules that have time-computation
provisions. The Civil Rules Committee recommends Rule 6(a) for adoption as set out below.

PROPOSED AMENDMENT TO THE FEDERAL
RULES OF CIVIL PROCEDURE'

Rule 6. Computing and Extending Time; Time for
Motion Papers

) . . od Fred i ] .
3 anytocalrute;courtorder;orstatute:

4 O—Dayof the Event Excluded-Exclude the-day of the
5 act;event; ordefault-that-begins-the perrod:
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7 mtermedtate—Saturdays;—Sundays;—and—legat
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'New material is underlined; matter to be omitted is lined through.
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(a) Computing Time. The following rules apply in

computing any time period specified in these rules, in

any local rule or court order, or in any statute that does

not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time:

(A) exclude the day of the event that triggers the

period;

(B) count every day, including intermediate

Saturdays, Sundays, and legal holidays; and

(QO) include the last day of the period, but if the

last day is a Saturday., Sunday, or legal
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holiday, the period continues to run until the

end of the next day that is not a Saturday,

Sunday, or legal holiday.

" (2) Period Stated in Hours. When the period is stated

in hours:

(A)

begin  counting immediately on the

occurrence of the event that triggers the

period;

count every hour, including hours during

intermediate Saturdays, Sundays. and legal

holidays: and

if the period would end on a Saturday,

Sunday, or legal holiday, the period continues

to run until the same time on the next day that

is not a Saturday, Sunday, or legal holiday.

Inaccessibility of the Clerk’s Office. Unless the

court_orders otherwise, if the clerk’s office is

inaccessible:

(A)

on the last day for filing under Rule 6(a)(1),

then the time for filing is extended to the first

accessible day that is not a Saturday, Sunday,

or legal holiday; or

during the last hour for filing under Rule
6(a)(2), then the time for filing is extended to

the same time on the first accessible day that
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is not a Saturday, Sunday, or legal holiday.

“Last Day” Defined. Unless a different time is set

by a statute, local rule, or court order, the last day

ends:

(A) forelectronic filing, at midnight in the court’s

time zone: and

(B) for filing by other means, when the clerk’s

office is scheduled to close.

“Next Day” Defined. The “next day” is

determined by continuing to count forward when

the period is measured after an event and backward

when measured before an event.

“Legal Holiday” Defined. ‘“lLegal holiday” means:

(A) theday set aside by statute for observing New

Year’s Day, Martin Luther King Jr.’s
Birthday, Washington’s Birthday, Memorial

Day., Independence Day. Labor Day,

Columbus Day, Veterans’ Day, Thanksgiving

Day. or Christmas Day; and

(B) any other day declared a holiday by the

President, Congress, or the state where the

district court is located.

* % % % %
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Committee Note

Subdivision (a). Subdivision (a) has been amended to
simplify and clarify the provisions that describe how deadlines are
computed. Subdivision (a) governs the computation of any time
period found in these rules, in any local rule or court order, or in any
statute that does not specify a method of computing time. In
accordance with Rule 83(a)(1), a local rule may not direct that a
deadline be computed in a manner inconsistent with subdivision (a).

The time-computation provisions of subdivision (a) apply
only when a time period must be computed. They do not apply when
a fixed time to act is set. The amendments thus carry forward the
approach taken in Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016
(6th Cir. 2005) (holding that Civil Rule 6(a) “does not apply to
situations where the court has established a specific calendar day as
" a deadline”), and reject the contrary holding of In re American
Healthcare Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990)
(holding that Bankruptcy Rule 9006(a) governs treatment of
date-certain deadline set by court order). If, for example, the date for
filing is “no later than November 1, 2007,” subdivision (a) does not
govern. But if a filing is required to be made “within 10 days” or
“within 72 hours,” subdivision (a) describes how that deadline is
computed.

Subdivision (a) does not apply when computing a time period
set by a statute if the statute specifies a method of computing time.
See, e.g., 2 U.S.C. § 394 (specifying method for computing time
periods prescribed by certain statutory provisions relating to contested
elections to the House of Representatives).

Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated in days. It also applies to
time periods that are stated in weeks, months, or years. See, e.g.,
Rule 60(b). Subdivision (a)(1)(B)’s directive to “count every day” is
relevant only if the period is stated in days (not weeks, months or
years).

Under former Rule 6(a), a period of 11 days or more was
computed differently than a period of less than 11 days. Intermediate
Saturdays, Sundays, and legal holidays were included in computing
the longer periods, but excluded in computing the shorter periods.
Former Rule 6(a) thus made computing deadlines unnecessarily
complicated and led to counterintuitive results. For example, a 10-
day period and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently
ended later than the 14-day period. See Miltimore Sales, Inc. v. Int’l
Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005).

170



Civil Rules Committee Report -7-

Under new subdivision (a)(1), all deadlines stated in days (no
matter the length) are computed in the same way. The day of the
event that triggers the deadline is not counted. All other days —
including intermediate Saturdays, Sundays, and legal holidays — are
counted, with only one exception: If the period ends on a Saturday,
Sunday, or legal holiday, then the deadline falls on the next day that
is not a Saturday, Sunday, or legal holiday. An illustration is
provided below in the discussion of subdivision (a)(5). Subdivision
(a)(3) addresses filing deadlines that expire on a day when the clerk’s
office is inaccessible.

Where subdivision (a) formerly referred to the “act, event, or
default” that triggers the deadline, new subdivision (a) refers simply
to the “event” that triggers the deadline; this change in terminology
is adopted for brevity and simplicity, and is not intended to change
meaning.

Periods previously expressed as less than 11 days will be
shortened as a practical matter by the decision to count intermediate
Saturdays, Sundays, and legal holidays in computing all periods.
Many of those periods have been lengthened to compensate for the
change. See, e.g., Rule 14(a)(1).

Most of the 10-day periods were adjusted to meet the change
in computation method by setting 14 days as the new period. A
14-day period corresponds to the most frequent result of a 10-day
period under the former computation method — two Saturdays and
two Sundays were excluded, giving 14 days in all. A 14-day period
has an additional advantage. The final day falls on the same day of
the week as the event that triggered the period — the 14th day after
a Monday, for example, is a Monday. This advantage of using
week-long periods led to adopting 7-day periods to replace some of
the periods set at less than 10 days, and 21-day periods to replace
20-day periods. Thirty-day and longer periods, however, were
generally retained without change.

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of time periods that are stated in hours. No such
deadline currently appears in the Federal Rules of Civil Procedure.
But some statutes contain deadlines stated in hours, as do some court
orders issued in expedited proceedings.

Under subdivision (2)(2), a deadline stated in hours starts to
run immediately on the occurrence of the event that triggers the
deadline. The deadline generally ends when the time expires. If,
however, the time period expires at a specific time (say, 2:17 p.m.) on
a Saturday, Sunday, or legal holiday, then the deadline is extended to
the same time (2:17 p.m.) on the next day that is not a Saturday,
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Sunday, or legal holiday. Periods stated in hours are not to be
“rounded up” to the next whole hour. Subdivision (a)(3) addresses
situations when the clerk’s office is inaccessible during the last hour
before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted.
Thus, for example, a 72-hour period that commences at 10:23 a.m. on
Friday, November 2, 2007, will run until 9:23 a.m. on Monday,
November 5; the discrepancy in start and end times in this example
results from the intervening shift from daylight saving time to
standard time.

Subdivision (a)(3). When determining the last day of a filing
period stated in days or a longer unit of time, a day on which the
clerk’s office is not accessible because of the weather or another
reason is treated like a Saturday, Sunday, or legal holiday. When
determining the end of a filing period stated in hours, if the clerk’s
office is inaccessible during the last hour of the filing period

computed under subdivision (a)(2) then the period is extended to the

same time on the next day that is not a weekend, holiday, or day when
the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court
orders otherwise.” In some circumstances, the court might not wish
aperiod of inaccessibility to trigger a full 24-hour extension; in those
instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other
conditions” as the reason for the inaccessibility of the clerk’s office.
The reference to “weather” was deleted from the text to underscore
that inaccessibility can occur for reasons unrelated to weather, such
as an outage of the electronic filing system. Weather can still be a
reason for inaccessibility of the clerk’s office. The rule does not
attempt to define inaccessibility. Rather, the concept will continue to
develop through caselaw, see, e.g., William G. Phelps, When Is Office
of Clerk of Court Inaccessible Due to Weather or Other Conditions
for Purpose of Computing Time Period for Filing Papers under Rule
6(a) of Federal Rules of Civil Procedure, 135 A.L.R. Fed. 259 (1996)
(collecting cases). In addition, many local provisions address
inaccessibility for purposes of electronic filing, see, e.g., D. Kan. Rule
5.4.11 (“A Filing User whose filing is made untimely as the result of
a technical failure may seek appropriate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end
of the last day of a period for purposes of subdivision (a)(1).
Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different time
is set by a statute, local rule, or order in the case. A local rule may,
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for example, address the problems that might arise if a single district
has clerk’s offices in different time zones, or provide that papers filed
in a drop box after the normal hours of the clerk’s office are filed as
of the day that is date-stamped on the papers by a device in the drop
box.

28 U.S.C. § 452 provides that “[a]ll courts of the United
States shall be deemed always open for the purpose of filing proper
papers, issuing and returning process, and making motions and
orders.” A corresponding provision exists in Rule 77(a). Some
courts have held that these provisions permit an after-hours filing by
handing the papers to an appropriate official. See, e.g., Casalduc v.
Diaz, 117 F.2d 915,917 (1st Cir. 1941). Subdivision (a)(4) does not
address the effect of the statute on the question of after-hours filing;
instead, the rule is designed to deal with filings in the ordinary course
without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the
“next” day for purposes of subdivisions (a)(1)(C) and (a)(2)(C). The
Federal Rules of Civil Procedure contain both forward-looking time
periods and backward-looking time periods. A forward-looking time
period requires something to be done within a period of time affer an
event. See, e.g., Rule 59(b) (motion for new trial “must be filed no
later than 30 days after entry of the judgment”). A backward-looking
time period requires something to be done within a period of time
before an event. See, e.g., Rule 26(f) (parties must hold Rule 26(f)
conference “as soon as practicable and in any event at least 21 days
before a scheduling conference is held or a scheduling order is due
under Rule 16(b)”). In determining what is the “next” day for
purposes of subdivisions (a)(1)(C) and (a)(2)(C), one should continue
counting in the same direction — that is, forward when computing a
forward-looking period and backward when computing a backward-
looking period. If, for example, a filing is due within 30 days after an
event, and the thirtieth day falls on Saturday, September 1,2007, then
the filing is due on Tuesday, September 4, 2007 (Monday, September
3, is Labor Day). But if a filing is due 21 days before an event, and
the twenty-first day falls on Saturday, September 1, then the filing is
" due on Friday, August 31. If the clerk’s office is inaccessible on
August 31, then subdivision (2)(3) extends the filing deadline forward
to the next accessible day that is not a Saturday, Sunday, or legal
holiday — no later than Tuesday, September 4.

Subdivision (a)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Civil Procedure,
including the time-computation provisions of subdivision (a).
Subdivision (a)(6) continues to include within the definition of “legal
holiday” days that are “declared a holiday by the President.” For two
cases that applied this provision to find a legal holiday on days when
the President ordered the government closed for purposes of
celebration or commemoration, see Hart v. Sheahan, 396 F.3d 887,
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891 (7™ Cir. 2005) (President included December 26, 2003 within
scope of executive order specifying pay for executive department and
independent agency employees on legal holidays), and Mashpee
Wampanoag Tribal Council, Inc. v. Norton, 336 F.3d 1094, 1098
(D.C. Cir. 2003) (executive order provided that “[a]ll executive
branch departments and agencies of the Federal Government shall be
closed and their employees excused from duty on Monday,
December 24, 2001"). Subdivision (a)(6)(B) includes certain state
holidays within the definition of legal holidays, and defines the term
“state” — for purposes of subdivision (a)(6) — to include the District
of Columbia and any commonwealth, territory or possession of the
United States. Thus, for purposes of subdivision (a)(6)’s definition
of “legal holiday,” “state” includes the District of Columbia, Guam,
American Samoa, the U.S. Virgin Islands, the Commonwealth of
Puerto Rico, and the Commonwealth of the Northern Mariana
Islands.
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(2) Civil Rules Time Provisions

Many Civil Rules containing specific time periods shorter than 11 days were published for
comment on amendments extending the time periods to account for the impact of changing to a
computation method that includes every day, abandoning the former practice of excluding
intermediate Saturdays, Sundays, and legal holidays. As set out below, it is recommended that all
of the proposals be adopted as published except for Rules 50, 52, and 59. The proposals to extend
the time for motions under Rules 50, 52, and 59 from 10 days to 30 days have been scaled back to
a28-dayperiod. The28-day period was chosen in coordination with the Appellate Rules Committee
to recognize the inconveniences that would arise from adopting the same 30-day period as the
deadline for filing notices of appeal in most civil actions.

PROPOSED AMENDMENT TO
THE FEDERAL RULES OF CIVIL PROCEDURE"™

Rule 6. Computing and Extending Time; Time for
Motion Papers

1 %%k % K
2 (b) Extending Time.

3 % k % % %

4 (2) Exceptions. A court mustnotextend the time to act
5 under Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b);

6 exceptas-thoserules-attow.

7 (c) Motions, Notices of Hearing, and Affidavits.
8 (1) In General. A written motion and notice of the
9 hearing must be served at least 5§ 14 days before the time
10 specified for the hearing, with the following exceptions:
11 (A) when the motion may be heard ex parte;
12 (B) when these rules set a different time; or

"New materials is underlined; matter to be omitted is lined through.
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13 (C) when a court order — which a party may, for
14 good cause, apply for ex parte — sets a different time.
15 (2) Supporting Affidavit. Any aftidavit supporting a
16 motion must be served with the motion. Except as Rule
17 59(c) provides otherwise, any opposing affidavit must be
18 served at least + 7 days before the hearing, unless the
19 court permits service at another time.

20 * k %k k %

Summary of Comments™
RULE 6(A)(5): BACKWARD COUNTING

07-CV-002: The E.D.N.Y. Committee on Civil Litigation suggests the Civil Rules should be
amended to eliminate backward counting periods. The time-computation amendments, by
continuing to count backward when the last day of a period is an excluded day, exacerbate the bad
effects of the proposals by shortening response periods still further. And the rules have no
provision for extra days when service is by mail — “Nor is it clear how a workable rule could be
drafted that would do this.” Rule 6(c) is the most important of the backward-counting rules. E.D.
& S.D.N.Y. Local Civil Rule 6.1 illustrates a way to eliminate backward counting. (It does this by
not setting any time for serving a motion; it sets times only for opposing and for replying to the
opposition.)

Recommendation: This proposal seems too complicated to be acted upon as part of the Time-
Computation Project. Even if the project is deferred to coordinate statutory amendments, this
question should be put on a separate track. Other backward-counting periods include disclosure
periods set in days before trial; the Rule 26(f) conference set before the scheduling conference or
order; notice before hearing on a default judgment; and Rule 68, noted below.

07-CV-013: Alexander J. Manners, Esq., notes that Rule 6(d) does not extend time when time is
measured backward from an event. Rule 6(c)(1) will allow a motion to be served by any means at
least 14 days before the time specified for the hearing. The motion can be served by mail, and
intervening weekends or holidays may mean that delivery is even more than 3 days after service.
There is less effective time to respond. One cure would be to set different times for service by any
means other than in-hand service. He does not specify drafting language. The idea might be
expressed in Rule 6(c)(1) like this: “A written motion and notice of the hearing must be served at
least 14 days before the time specified for the hearing, or at least 17 days before that time if service
is made under Rule 5(b)(2)(C), (D), (E), or (F), with the following exceptions * * ** A more

""This is a partial summary of the comments on the Civil Rules Time-
Computation Proposals published in August 2007. In the report for the
Time-Computation Subcommittee Professor Struve has summarized the
comments addressed to the general computation methods and questions
shared by the several sets of rules. This summary addresses the comments
that particularly concern specific Civil Rules proposals.
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general approach might be to revise Rule 6(d), perhaps by designating the present subdivision as
paragraph (1) and adding a new paragraph (2): “(2) When a party must make service within a
specified time before a particular event and service is made under Rule 5(b)(2)(C), (D), (E), or (F),
3 days are added to the specified time.” [This general approach would include such lengthy periods
as the Rule 26(a)(2)(C) period for serving disclosures of expert testimony — 90 days before the date

set for trial.]

Recommendation: The “3-day” rule is likely to be reconsidered, at least for electronic service. It
may be better to consider this question together with Rule 6(d).

RULE 6(C): LENGTHENED TIMES

07-CV-002: The E.D.N.Y. Committee on Civil Litigation supports lengthening the time periods for
moving and responding papers in Rule 6(c)(1) and (2). But it suggests that it might be better to set
longer periods of substantive motions than for discovery motions. It points to E.D. & S.D.N.Y.
Local Civil Rule 6.1. Rule 6.1 does not set times for moving; it does set times for opposing and for
replying to the opposition.

07-CV-013: Alexander J. Manners, Esq.: Proposes revision of the 6(c)(1)(C) provision that allows
a court to set a dlfferent tlme by order and add1t1on of an authonzatlon for local rules: “(C) When
Ay : apply : s-a different time is set

by local rule or court order
He also suggests a revision to account for backward-counting periods; see the Rule 6(a)(5) notes

above.

Recommendation: Express authorization of local rules is little more attractive here than in many
other settings. Distinction between substantive motions and discovery motions may merit
consideration, but not because of the new computation method.

RULE 6(D): “3 DAYS ARE ADDED”

07-CV-008: Robert J. Newmeyer, Administrative Law Clerk, suggests that the “3 extra days”
provision be “given a state funeral.” It spawns confusion, debate, and needless motions. Three
extra days are not needed after electronic service. (This comment also offers an illustration based
on the Rule 6(c) backward-counting period for an affidavit opposing a motion; that period is not
measured by service.)

Recommendation: This topic may move to the active agenda because of doubts about adding 3 days
for service by electronic means. That will provide suitable occasion for reviewing service by other

means.

Rule 12. Defenses and Objections: When and How Presented;
Motion for Judgment on the Pleadings; Consolidating
Motions; Waiving Defenses; Pretrial Hearing

1 (a) Time to Serve a Responsive Pleading.

2 (1) In General. Unless another time is specified by this rule
3 or a federal statute, the time for serving a responsive
4 pleading is as follows:
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(A) A defendant must serve an answer:

(i) within 26 21 days after being served with the

summons and complaint; or

(i) if it has timely waived service under Rule
4(d), within 60 days after the request for a waiver
was sent, or within 90 days after it was sent to the
defendant outside any judicial district of the United

States.

(B) A party must serve an answer to a counterclaim or
crossclaim within 26 21 days after being served with the

pleading that states the counterclaim or crossclaim.

(C) A party must serve a reply to an answer within 26
21 days after being served with an order to reply, unless

the order specifies a different time.

% % %k % %

Effect of a Motion. Unless the court sets a different
time, serving a motion under this rule alters these periods

as follows:

(A) if the court denies the motion or postpones its
disposition until trial, the responsive pleading must be
served within 16 14 days after notice of the court’s

action; or

(B) if the court grants a motion for a more definite
statement, the responsive pleading must be served within

16 14 days after the more definite statement is served.
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* %k k % %

(e)  Motion for a More Definite Statement. A party may move
for a more definite statement of a pleading to which a responsive
pleading is allowed but which is so vague or ambiguous that the party
cannot reasonably prepare a response. The motion must be made
before filing a responsive pleading and must point out the defects
complained of and the details desired. If the court orders a more
definite statement and the order is not obeyed within 16 14 days after
notice of the order or within the time the court sets, the court may

strike the pleading or issue any other appropriate order.

(f)  Motion to Strike. The court may strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or

scandalous matter. The court may act:

(1) onits own; or

(2) on motion made by a party either before responding to

the pleading or, if a résponse is not allowed, within 20 21 days

after being served with the pleading.

* 3k k k %k

Committee Note

The times set in the former rule at 10 or 20 days have been
revised to 14 or 21 days. See the Note to Rule 6.

Rule 14. Third-Party Practice

(a) When a Defending Party May Bring in a Third Party.
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(1) Timing of the Summons and Complaint. A
defending party may, as third-party plaintiff, serve a
summons and complaint on a nonparty who is or may be
liable to it for all or part of the claim against it. But the
third-party plaintiff must, by motion, obtain the court’s
leave if it files the third-party complaint more than 16 14

days after serving its original answer.

% %k k k x

Committee Note

The time set in the former rule at 10 days has been
revised to 14 days. See the Note to Rule 6.

Rule 15. Amended and Supplemental Pleadings

(a) Amendments Before Trial.

(1) Amending as a Matter of Course. A party may

amend its pleading once as a matter of course:

(A) before being served with ‘a responsive

pleading; or

(B) within 26 21 days after serving the pleading
if a responsive pleading is not allowed and the

action is not yet on the trial calendar.

(2) Other Amendments. In all other cases, a party
may amend its pleading only with the opposing party’s

written consent or the court’s leave. The court should
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12 freely give leave when justice so requires.

13 (3) Time to Respond. Unless the court orders
14 otherwise, any required response to an amended
15 pleading must be made within the time remaining to
16 respond to the original pleading or within 16 14 days
17 after service of the amended pleading, whichever is
18 later.

19 % % %k % %

Committee Note

The times set in the former rule at 10 or 20 days have been
revised to 14 or 21 days. See the Note to Rule 6.

Summary of Comments
RULE 15(A)(2) -

07-CV-006: Jack E. Horsley, Esq., recommends that an amendment increasing the ad damnum be
allowed no later than 30 days before trial unless the defendant consents or the court orders a later

time.

Recommendation: This question is not affected by the Time-Computation proposals. It does not
seem to require immediate action. ‘

Rule 23. Class Actions
1 * % % % %
2 (H Appeals. A court of appeals may permit an appeal from
3 an order granting or denying class-action certification under
4 this rule if a petition for permission to appeal is filed with the
5 circuit clerk within 40 14 days after the order is entered. An
6 appeal does not stay proceedings in the district court unless
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the district judge or the court of appeals so orders.

* %k %k k %

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Note to Rule 6.

Rule 27. Depositions to Perpetuate Testimony

(a) Before an Action Is Filed.

* % % %k %

(2) Notice and Service. Atleast 26 21 days before the
hearing date, the petitioner must serve each expected
adverse party with a copy of the petition and a notice
stating the time and place of the hearing. The notice
may be served either inside or outside the district or
state in the manner provided in Rule 4. If that service
cannot be made with reasonable diligence on an
expected adverse party, the court may order service by
publication or otherwise. The court must appoint an
attorney to represent persons not served in the manner
provided in Rule 4 and to cross-examine the deponent if
an unserved person is not otherwise represented. If any
expected adverse party is a minor or is incompetent,

Rule 17(c) applies.

* %k k k %k
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Committee Note

The time set in the former rule at 20 days has been revised to
21 days. See the Note to Rule 6.

Rule 32. Using Depositions in Court Proceedings

(a) Using Depositions.

% % & % %

(5) Limitations on Use.

(A) Deposition Taken on Short Notice. A
deposition must not be used against a party who,
having received less than ++ 14 days’ notice of the
deposition, promptly moved for a protective order
under Rule 26(c)(1)(B) requesting that it not be
taken or be taken at a different time or place —
and this motion was still pending when the

deposition was taken.

% % %k k %

(d) Waiver of Objections.

% % % % %

(3) To the Taking of the Deposition.

% %k k k 3k

(C) Objection to a Written Question. An

objection to the form of a written question under
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Rule 31 is waived if not served in writing on the
party submitting the question within the time for
serving responsive questions or, if the question is
a recross-question, within 5 7 days after being

served with it.

% %k Xk ¥ Xk

Committee Note

The times set in the former rule at less than 11 days and

within 5 days have been revised to 14 days and 7 days. See the Note

to Rule 6.
Rule 38. Right to a Jury Trial; Demand

1 % %k ok ok %

2 (b) Demand. On any issue triable of right by a jury, a party

3 may demand a jury trial by:

4 (1) serving the other parties with a written demand —

5 which may be included in a pleading — no later than 16

6 14 days after the last pleading directed to the issue is

7 served; and

8 (2) filing the demand in accordance with Rule 5(d).

9 (¢) Specifying Issues. In its demand, a party may specify
10 the issues that it wishes to have tried by a jury; otherwise, it
11 is considered to have demanded a jury trial on all the issues so
12 triable. If the party has demanded a jury trial<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>