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Agenda for Fall 1997 Meeting of
Advisory Committee on Appellate Rules

September 29 & 30, 1997
Santa Fe, New Mexico

I. Introductions

II. Approval of Minutes of April 1997 Meeting

III. Report on Actions of Standing Committee (6/97) and Judicial Conference (9/97)

IV. Brief Discussion of Possible Moratorium on Submission of New Changes for Public
Comment

V. Presentation on Electronic Filing Technology (Immediately After Lunch on Sept. 29)

L VI. Action Items

A. Item No. 97-15 (FRAP 40(a)(1) -45 instead of 14 days to petition for rehearing[7 in criminal cases)

K B. Item No. 97-21 (FRAP 31 (b) - require service of briefs on unrepresented parties)

VII. Discussion Items

A. Removal from Table of Agenda Items of Proposals Upon Which Advisory
Committee, Standing Committee, and Judicial Conference Action is Completed

1. Item No. 89-5 (FRAP 35(c)-en banc timing)

2. Item No. 90-1 (FRAP 35(b) & (c) - "suggestion" to "petition")

3. Item No. 91-4 (FRAP 32 -typeface)

4. Item No. 91-9 (FRAP 32(a) - telephone numbers)

5. Item No. 91-24 (FRAP 29- amicus briefs page limits and contents)

[C 6. Item No. 91-25 (FRAP 35-contents of rehearing petition)

7. Item No. 91-28 (FRAP 27-updating rules re: motions)

L.
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8. Item No. 92-4 (FRAP 35 - intercircuit conflict as en banc grounds)

9. Item No. 93-3 (FRAP 41 - time for issuing mandate) L

10. Item No. 934 (FRAP 41 - length of time for stay of mandate) li

11. Item No. 93-5 (FRAP 26.1 -use of "affiliate" in disclosure statement)

12. Item No. 93-6 (FRAP 41- effective date of mandate)

13. Item No. 95-9 (FRAP 5- time for ordering transcripts) L
14. Item No. 96-1 (Form 4- information about living expenses) .

B. Removal from Table of Agenda Items of Proposals That Have Been Withdrawn or
Made Moot By Pending Rule Changes

1. Item No. 92-11 (requiring government attorneys to join local bars)

2. Item No. 97-17 (calculate Rule 60 deadline under FRCP)

C. Prioritization of Other Proposals on Table of Agenda Items

1. Questions

a. Should Proposal Remain on Table of Agenda Items?

b. If So, Should Advisory Committee Give "High," '"Medium," or
"Low" Priority to Proposal? L

2. Proposals 7
a. Item Nos. 91-3 & 95-8 (finality/interlocutory appeals)

b. Item No. 91-17 (unpublished opinions)

c. Item No. 95-1 (FRCP 23 - standing of absent class members to 7
appeal)

d. Item No. 95-2 (FRAP 3 & 24- denial of IFP status) K1

e. Item No. 95-3 (FRAP 15(f) - petition for agency rehearing tolls
time to appeal)
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f. Item Nos. 95-4 & 97-1 (FRAP 26(a)(2) -harmonizing time
calculation under FRCP and FRAP)

g. Item No. 95-5 (FRAP 31- filing on computer disk)

h. Item No. 95-6 (FRAP 3(d) & 15(c) -replace clerk service with
party service)

L
i. Item Nos. 95-7, 96-2, & 97-2 (FRAP 4- standard for extending

time to appeal)

j. Item No. 96-3 (FRAP 34- presumption against oral argument)

k. Item No. 97-3 (FRAP 6- service of statement of issues/
designation of record on all parties)

Kfi 1. Item No. 97-4 (FRAP 15(c)(1) - service of petition for review of
informal rulemaking)

m. Item Nos. 97-5 & 97-13 (PLRA & AEDPA)

n. Item No. 97-6 (FRAP 27(b) -appellate commissioners)

o. Item Nos. 97-7 & 97-26 (FRAP 28(j) - supplemental authorities)

p. Item No. 97-8 (FRAP 29- amicus briefs by state agencies)

q. Item No. 97-9 (FRAP 32- cover colors of rehearing petitions)

r. Item Nos. 97-10 & 97-28 (FRAP 36- disposition without
opinion)

s. Item Nos. 97-11 & 97-24 (FRAP 39- attorneys' fees as costs)

t. Item No. 97-12 (FRAP 44- constitutional challenges to federal
r regulations)

u. Item No. 97-14 (FRAP 46(bX1)(B) - attorney conduct)

v. Item No. 97-16 (Wallace proposal re: CAFC)

w. Item No. 97-18 (FRAP 1(b) - FRAP's impact on jurisdiction)
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x. Item No. 97-19 (FRAP 4(b)(1)(B)(ii) -ambiguity caused by "any
defendant") Ha,

y. Item No. 97-20 (FRAP 27(a)(3)(A) - denying motion without C

awaiting response) K
z. Item No. 97-22 (FRAP 34(a)(1) -statements re: oral argument)

aa. Item No. 97-23 (FR.AP 34(g) -use of exhibits during oral
argument) K

bb. Item No. 97-25 (merge FRAP 35 & 40)

cc. Item No. 97-27 (FRAP 46(a)(1) - Northern Mariana Islands) -

dd. Item No. 97-29 (FRAP 28(a)(5) - "deep issues")

ee. Item No. 97-30 (FRAP 32(a)(7)(C) - standard certificate of 7
compliance with type-volume limitation)

if. Item No. 97-31 (FRAP 47(a)(1) require changes to local rules to
take effect on December 1)

Please note: The proposals referred to in §§ VII(C)(2)(ee) & (ff) are not
discussed in the Reporter's 8/15/97 memorandum. Please refer instead to
L. Munford's 8/13/97 letter to W. Garwood.

VIII. Additional Old Business and New Business (If Any) L

IX. Adjournment 7
L

LJ
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ADVISORY COMMITTEE ON APPELLATE RULES

Chair:

Honorable James K. Logan Area Code 913
United States Circuit Judge 782-9293
100 East Park, Suite 204
P.O. Box 790 FAX-913-782-9855

L Olathe, Kansas 66051-0790

Members:

Honorable Will L. Garwood Area Code 512'
United States Circuit Judge 916-5113
903 San Jacinto Boulevard
Suite 300 FAX-512-916-5488
Austin, Texas 78701

Honorable Alex Kozinski Area Code 818
L United States Circuit Judge 583-7015

125 South Grand Avenue
7 Pasadena, California 91105 FAX-818-583-7214

Honorable Diana Gribbon Motz Area Code 410
United States Circuit Judge 962-3606

K 920 United States Courthouse
101 West Lombard Street FAX-410-962-2855
Baltimore, Maryland 21201

L~q

Honorable Pascal F. Calogero, Jr. Area Code 504
Chief Justice 568-5727

&- Supreme Court of Louisiana
Supreme Court Building FAX-504-568-2727
301 Loyola Avenue

VS New Orleans, Louisiana 70112

r Luther T. Munford, Esquire Area Code 601
Phelps Dunbar 352-2300
200 South Lamar, Suite 500
Jackson, Mississippi 39201 FAX-601-360-9777

August 22, 1997
Doc. No. 1651
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ADVISORY COMMITTEE ON APPELLATE RULES (CONTD.)

Michael J. Meehan, Esquire Area Code 520
Meehan & Associates 882-4188
P.O. Box 1671
Tucson, Arizona 85702-1671 FAX-520-882-4487

Honorable John Charles Thomas Area Code 804
Hunton & Williams 788-8522
Riverfront Plaza, East Tower
951 East Byrd Street FAX-804-788-8218 L

Richmond, Virginia 23219-4074

Honorable Walter Dellinger Area Code 202 -
Acting Solicitor General (ex officio) 514-3311
Robert E. Kopp, Esquire
Director, Appellate Staff, FAX-202-514-8151 ,

Civil Division
U.S. Department of Justice
Room 3617
Washington, D.C. 20530

Reporter:

Professor Carol Ann Mooney Area Code 219
Vice President and Associate Provost 631-4590 L
University of Notre Dame
202 Main Building FAX-219-631-6897
Notre Dame, Indiana 46556

Liaison Member- .

Honorable Frank H. Easterbrook Area Code 312
United States Circuit Judge 435-5808
219 South Dearborn Street
Chicago, Illinois 60604 FAX-312-435-7543

^s1 ~~~~~~~~~L
Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820

Practice and Procedure
Washington, D.C. 20544 FAX-202-273-1826 1

August 22, 1997
Doc. No. 1651
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JUDICIAL CONFERENCE RULES COMMITTEES

Chairs Reporters

Honorable Alicemarie H. Stotler Prof Daniel R. Coquillette
United States District Judge Boston College Law School
751 West Santa Ana Boulevard 885 Centre Street
Santa Ana, California 92701 Newton Centre, MA 02159
Area Code 714-836-2055 Area Code 617-552-8650,4393
FAX 714-836-2062 FAX-617-576-1933

.X
Honorable James K. Logan Professor Carol Ann Mooney
United States Circuit Judge Vice President and
100 East Park, Suite 204 Associate Provost
P.O. Box 790 University of Notre Dame

7 Olathe, Kansas 66061 202 Main Building
L@ Area Code 913-782-9293 Notre Dame, Indiana 46556

FAX 913-782-9855 Area Code 219-631-4590
FAX-219-631-6897

Honorable Adrian G. Duplantier Professor Alan N. Resnick
United States District Judge Hofstra University
United States Courthouse School of Law
500 Camp Street 121 Hofstra University
New Orleans, Louisiana 70130 Hempstead, NY 11549-1210
Area Code 504-589-7535 Area Code 516-463-5872

7 FAX 504-589-4479 FAX-516-481-8509

Honorable Paul V. Niemeyer Professor Edward H. Cooper
United States Circuit Judge University of Michigan
United States Courthouse Law School
101 West Lombard Street 312 Hutchins Hall
Baltimore, Maryland 21201 Ann Arbor, MI 48109-1215
Area Code 410-962-4210 Area Code 313-764-4347
FAX 410-962-2277 FAX 313-763-9375

Honorable D. Lowell Jensen Prof. David A. Schlueter
United States District Judge St. Mary's University
United States Courthouse School of Law
1301 Clay Street, 4th Floor One Camino Santa Maria
Oakland, California 94612 San Antonio, Texas 78228-8602
Area Code 510-637-3550 Area Code 210431-2212
FAX 510-637-3555 FAX 210-436-3717

August 22, 1997
Doc. No. 1651



CHAIRS AND REPORTERS (CONTD.) m
Chairs Reporter

Honorable Fern M. Smith Professor Daniel J. Capra .

United States District Judge Fordham University
United States District Court School of Law 7
P.O. Box 36060 140 West 62nd Street
450 Golden Gate Avenue New York, New York 10023
San Francisco, California 94102 Area Code 212-636-6855
Area Code 415-522-4120 FAX 212-636-6899
FAX 415-522-4126
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
r order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
LK Building. The following Advisory Committee members were present: Judge Will

Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler

L who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the

L. Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

Approval of Minutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
i y commentators who offered general observations on the value of the project, all but one

was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.



Rule 1

The Advisory Committee recommended making no post-publication changes in
Rule 1. The Reporter had recommended changing Rule 1(a)(2) to state that "[w]hen
these rules provide for making and filing a motion or other document in the district
court, the procedure must comply with the practice of the district court." The
Committee disagreed. To the extent that "mking" ,,is distinguished from "filing," it
refers either to service 7 as in making a motion by serving it, - or it refers to making an
"oral" motion., To the extent that the Appellate Rules are concerned with district court
practice, the rules deal only with the filing -of papers in the district court.

Judge Easterbrook, asked that Rule I1 be placed on teb Committee's agenda
for future consideration. He noted that it says that the appellate rules "do not extend or
limit the jurisdiction of the court of appeals." Yet, the Supreme Court has clearly [7]
stated that failure to comply with Rules 3, 4, or 5 creates, a jurisdictional defect. The
recent amendments to the Rules Enabling Act permit the rulesto define finality for -j
purposes of appeal. i

Rule 2

The Advisory Committee approved the minor style changes suggested by he
Reporter. ,

Rule 3 7

The Advisory Committee approved one major change in Rule 3 and several
minor changes.

The major change is to incorporate the sole remaining paragraph of Rule 3.1 as
subparagraph 3(a)(3) and move existing subparagraph (3) to subparagraph (4).

Several commentators suggested that paragraph (b) of the published rule blurred
the distinction between joint and consolidated appeals. The Committee rejected the
suggested language aimed at clarifying the distinctions. In particular, the Committee [7
found the description of consolidated cases misleading for two reasons: first, appeals
from a single judgment may be consolidated rather than joined when the interests of the
appellants are such that joinder is not practicable; second, the extent to which L
consolidated appeals functions as a single appeal is unclear. The Committee also
decided to alter a provision, contained in the published version, requiring that a court [7
"order" consolidation. The Committee agreed thatconsolidation should be court
initiated, but that consolidation could be accomplished by court rule rather than by
court order.

2 L
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The Committee Note must be amended to reflect the changes made by the
Committee.

Rule 3.1

The Federat Courts Improvement Act of 1996, Pub. L. 104-317, made 3.1(a)
obsolete. It is no longer possible to consent to appeal to a district court following trial
by a magistrate judge and, after the first appeal, to seek a discretionary appeal in the
court of appeals. Appeal from a judgment entered after trial by a magistrate judge now
lies directly to a court of appeals and is a matter of right.

-4 The primary purpose of 3.1 was to establish the procedure to be used to obtain
the second and discretionary appeal, following the initial appeal in the district court.
Since the two-tiered discretionary appeal is no longer available, the Advisory
Committee decided that the remaining provision (3. l(b)) could be incorporated in Rule
3(a).

The Committee Note will explain the abrogation of the rule.

L Rule 4

In Rule 4(a)(4)(A)(vi), the Committee amended the provision to state that the
10-day period should be computed using Civil Rule 6(a). The amendment is intended
to remove any confusion about whether to use the counting rule in FRAP 26 or its
counterpart in the Civil Rules. Since the motion is filed in the district court, the

lKj amendment requires use of the district court rule. Because the issue was discussed in
the published Committee Note, which indicated the Advisory Committee's belief that
the Civil Rules counting method should be used, the Advisory Committee believes that

L this amendment can be made without republication.

In Rule 4(a)(5)(A)(i), the Committee approved changing "not later than" to
"within." The term "within" denotes both a beginning and ending time; a paper filed
before the beginning time is premature. The term "no later than" denotes only anr ending time. Because an extension, especially for good cause, could appropriately be
applied for prior to expiration of the time for filing a notice of appeal, "no later than"
is the better term.

Two commentators objected to the amendment of (a)(6) that would preclude
reopening the time for appeal if the movant received notice of entry of judgment from
"the court". In contrast, under the existing rule only notice from a party or from "the
clerk" bars reopening. The Committee decided to retain the amendment. Regardless
of the way in which a party receives notice, a party who has received notice should not
be able to reopen the time. Quite clearly, however, the part must receive notice that

3
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judgment has been entered; in contrast, notice from a judge that the judge intends to
enter judgment is not sufficient. '

Rule 4(b)(1)(B)(ii) was changed back to the language in the existing rule so that
it says the government may appeal within 30 days after entry of judgment or "the filing
of a notice of appeal by any defendant." The published rule would have permitted the
government to' appeal within 30 days after "the filing of the last defendant's notice of
appeal.' The published version eliminated an ambiguity created by the term "any',
defendant."' Requiring the government to appeal within 30 days after the filing of a
notice by "any defendant" could mean that the government may file its notice of appeal
as to all defendants as late as 30 days after the last notice is filed by any defendant. L
Conversely, it may mean that the governmentamust file its notice within 30 days after
the first defendant files a notice of appeal. The published version, however, created its 7
own problems. One of the commentator's noted that a co-defendantfcan plead guilty L
and begin serving time perhaps a year or more prior to the sentencing of another co-
defendant. The published language could permit the government to simultaneously
appeal both sentences if the second defendant appeals. The government's appeal from
the first sentence could, therefore, be filed long after the first defendant began serving
time. _

Before deciding to return to the current language, the Committee considered,
and ultimately rejected, alternative solutions to the problem. The 4(b)(1)(B)(ii)
problem is not solved by limiting the government's filing time to 30 days after
judgment or "the filing of a notice of appeal by the defendant or, if there were multiple
defendants, the filing of the last notice of appeal filed by any of the defendants who
were tried together and whose judgments were entered on the same day." That
solution is problematic because defendants who are tried on the same day' often are not
sentenced simultaneously, nor are their judgments entered by the clerk on the same
day. Eliminating the requirement that the judgments be entered on the same day
reopens the possibility of the government being able to appeal as much as a year, or
more, after a co-defendant's judgment has been entered when there is a significant
delay in the' sentencing of one co-defendant. Another alternative considered was to
allow the government to appeal within 30 days after the filing of the last notice of
appeal by any of the defendants whose appeals were entered within 30 days of another
co-defendant's appeal. The problem with that solution is that if there are more than
two co-defendants there is still a rolling window. Appeal one could be followed'by 30 7
days later by appeal two and appeal three could follow 15 days later, etc. As the
discussion became increasingly convoluted, the Committee unanimously decided to
return to the "ambiguous" existing language and to place the problem on Committee's
docket for later thorough discussion. L

Two commentators opposed the change in (c) that would require an inmrate to
use the special internal mail system for legal mail, if there is such a system. The

4 Li
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advantage of using the legal mail system is that the system usually records the date
when mail is deposited in the system. The Committee decided to make no change.

Rule 5

The Reporter preceded the discussion of Rule 5 by recounting that in August
1996 a new Rule 5, that would have consolidated former Rules 5 and 5.1 into one rule,
had been published for comment. Following publication, the Federal Courts
Improvement Act of 1996 made Rule 5.1 obsolete. Therefore, although not published
as part of the style packet, abrogation of Rule 5.1 has become necessary, and the
amendments suggested in the published Rule 5 should be.considered at this point and,
if approved by the Committee, included with the full body of the rules.

L Only minor amendments were made in the text of the rule following
publication; most of the changes were stylistic. Under Paragraph (a)(3) a district court
"may amend" an order that a party wishes to appeal. That paragraph was amended to
state that the amendment may be undertaken either sua sponte or in response to a
party's request.

Rule 6

Only two minor word changes were made in Rule 6.

Rule 7

No changes were made in Rule 7.

Rule 8

In response to a commentator's suggestion, a new subparagraph, (a)(2)(E), was
created by moving material from subdivision (b), to the new subparagraph. Otherwise,
only minor language changes were made.

Rule 9

The last sentence of published Rule 9(a)(1) said that an appellant must file a
transcript or "explain why a transcript was not obtained." To make it clear that the
explanation should be written and filed, the sentence was changed to state that an
appellant must "file a transcript of the release proceedings or an explanation of why a
transcript was not obtained."

There was discussion about the necessity of retaining "judgment of' in the
L captions to subdivisions (a) and (b). Because of the ambiguity of the term "conviction"
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and the need to clearly indicate that subdivision (a) applies to all phases preceding
sentencing and that subdivision (b) applies to all phases after sentencing, the Committee
decided not to amend the captions.

Rule 10

Only minor word changes were made in Rule 10.

Rule 11

Only minor word changes were made in' Rule 11.

Rules 12, 13, and 14 C

No changes were made in Rules 12, 13, or 14.

Rule 15 '-

Several punctuation changes and minor word changes were made in Rule 15. K
Paragraph 15(c)(1) was amended so that it more closely follows the current Rule.
Existing Rule 15(c)(1) requires service "at or before the time of filing a petition for
review." The published rule said that a petitioner must already have served a copy on F
other parties at the time of filing and one commentator objected to that change.
Because no substantive change was intended, the Committee amended the rule to state
that service must occur at or before the time of filing. F;

The rule requires the clerk to serve the petition for review on the respondent; K
the petitioner is required to serve each party admitted to participate in the agency
proceedings other than the respondents. The Committee had previously discussed the
uncertainty concerning the service obligations in proceedings involving informal agency r
rulemaking. The Coommittee reiterated its interest in pursuing the question and using
the D.C. Circuit's local rule as a possible starting place.

Rules 15.1, 16, 17, 18, 19, and 20

No changes were made in Rules 15. 1, 16, 17, 19 or 20. In Rule 18 a plural
was changed to singular in 18(a)(2)(A)(ii). ' *

Rule 21 '

Minor language changes were made in Rule 21. In 21(b)(4), the phrase
indicating that a trial-court judge may "respond" only if invited to'do so by the court of 7
appeals was changed because it might cause confusion by implying that the trial judge
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would then be a respondent. The word "respond" was deleted and changed to say that

a trial judge, if invited to do so, could "address the petition."

Rule 22

To introduce the discussion, Judge Logan noted that the Anti-Terrorism and

Effective Death Penalty Act of 1996, Pub. L. 104-132, amended the language of Rule

22. The Congressional amendment created two ambiguities. First, the caption of Rule

22 refers to 28 U.S.C. § 2255 but the text of the rule makes no mention of § 2255.

Second, subdivision (b) leaves it unclear whether a district judge may issue a certificate

of appealability. Judge Logan attempted to get both of these difficulties corrected
before the legislation was passed but he was unsuccessful. After passage of the
legislation, there was an attempt to ascertain how the Congress would like the

ambiguities resolved, especially the uncertainty concerning the power of a district judge
to issue a certificate of appealability. John Rabiej indicated that we received no

direction other than that the problem could be worked out by the courts. In the

interim, three circuits have determined that a district judge may issue a certificate of

appealability. Judge Logan, therefore, recommended that the Committee adopt that
approach.

Because of the statutory amendment, the Advisory Committee could not work
with the published language, but worked with the statutorily amended Rule.

L
In subdivision (a), the only changes made were language changes to make the

style of this rule consistent with the other rules. Most notably, the "shalls" were
changed to "musts." There was a lengthy discussion about the prudence of making
even minor stylistic changes in language that was only recently enacted by the
Congress. The conclusion was that it was appropriate to make stylistic changes in

subdivision (a), but not any substantive change.

In subdivision (b), paragraph (a), three substantive changes were made; the first
two changes were necessary to eliminate ambiguities. First, in order to make the rule
consistent with the statute (28 U.S.C. § 2253) the paragraph was made applicable to 28
U.S.C. § 2255 proceedings. The redrafting was guided by the statutory language in §
2253. Second, the rule was amended to state that a certificate of appealability may be
issued by "a circuit justice or a circuit or districtjudge. The reference to a "circuit
justice" was added to bring the rule into conformity with § 2253. The reference to a

"district judge" was already in the rule as amendded by Congress, but not'clearly so in §
2253 (which says that a "circuit justice or judge" may issue a certificate of

L appealability). In light- of the three recent circuit decisions, and in the absence of any
other direction froom the Congress, the Advisory Committee decided to amend the rule
to state that all three (the; circuit justice, al circuit judge, or a district judge) may issue a
certificate. Third, the existing rule says that a certificate of appealability is not
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necessary when an appeal is taken by the state or its representative. Because the rule
now applies to § 2255 proceedings, the rule was amended to state that no certificate is 7
necessary when the United States or its representative appeals.

The reporter was asked to draft a new Committee Note.

Rule 23

The only change was to correct a typographical error in the Committee Note.

Rule 24 ,

Two" ininr stylistic changes were adopted. 7

Rule 25

The viersion of 'Rul'e 25(a)(2)(B)(ii) that became effective on December l, 1996, L,
said that a brief or appendix would be timely filed "if on or before the last day for
filing, it is ... dispatched to the clerk for delivery within 3 calendar days by a third-
party commercial carrier.' (Emphasis added.) The restyled version suggested that the K
word "calendar" 1be deleted. The Committee Note explained that suggested revision as
follows: 7

Deleting the word calendar means that under Rule 26(a)(2) Saturdays, Sundays,
and legal holidays are not counted in the 3-day period. This is desirable
because when the last day for filing is also the last day the courts are open 7
before a three-day weekend, it may be difficult or impossible to get a
commercial carrier to commit to delivery to the court within 3 calendar days,
i.e. to delivery when the courtis~ closed.

One commentator suggested that merely deleting the word'"calendar" does not make it
sufficiently clear that Saturdays, Sundays, and Holidays are not counted.

One member of the Advisory Committee suggested reinserting the word
calendar" becaise under [ule 26(a)(2), the 3-day period could become 6 days if the

document is dispatched on a Friday before a 3-day weekend. Another member pointed
out that Rule 26(a)(3) sho-ld eliminate any difficulty in getting a carrier to commit to
delivery to the corwithia 3 calendar days. Rule 26(a)(3) provides that the last day of
a period is not counted if lt is a Saturday, Sunday, or legal holiday. Under that
provision ifabifopedix weeiven to a carrier fo eieyWithin " 3 calendar
days" and the arrier were gien the document on Friday bore a 3-day weekend, the'

carrier woud'hveuntl enedaytoeelverth
could become 4 daysif tcourt is closed on the thirdday, but absent extraordinary
circumstances 3 Žalendar as could not be longer than 4 dabs
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A 3-calendar-day period is also used in Rules 25(c) [dealing with manner of
service] and 26(c) [dealing with a party's additional time to act after service by mail or
commercial carrier].

Rule 26

The Advisory Committee's discussion of the meaning of "calendar days" in
Rule 25 led the Committee to also recommend amendment of Rule 26(a)(2) to provide

L., that Saturdays, Sundays, and legal holidays are not excluded when a period is stated in
calendar days.

The discussion again surfaced about whether Rule 26(a)(2) should be amended
to exclude intermediate Saturdays, Sundays, and holidays whenever a period is less
than 11 days. That would make the appellate rule consistent with the civil rule. It was
decided that such a substantive change should not be made at this point, but that it
should be considered in the future.

Rule 26.1

The only changes suggested in Rule 26.1 were adopted following the
publication of the rule in September 1995. The changes were tentatively approved by
the Standing Committee in summer 1996.

7

The Committee Note developed in conjunction with the prior publication will be
used. Minor modifications have been made so that it is consistent with the other notes

L. in the style package.

Rule 27

Rule 27(a)(3)(A) was amended to clarify that if a court intends to grant a motion
authorized by Rules 8, 9, 18, or 41, but the court does not want to await a response to
such a motion, the court must give reasonable notice to the parties before the court
grants the motion. The Committee agreed that it is implicit in the rule that a court mayF,, deny a motion at any time; a court need not await a response or give notice prior to
denying a motion. There was discussion about the advisability of adding a sentence to
Rule 27(a)(3)(A) stating that a motion may be denied at any time. It was decided that
because of the substantive nature of the recommendation, consideration of any such
language should be taken up at a later time. Because Rule 27(b) states that a court may
act on a motion for a procedural order without awaiting a response, the reference in

L 27(a) to procedural orders was omitted.

It was also agreed that a court may act without awaiting a reply to a response.
In an effort to remove any implication that there is an absolute right to file a reply
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before the court acts, the language of Rule 27(a)(3)(4) was altered. The language was
changed from " [t]he moving party may reply to a response within 7 days . . . " to
"[a]ny reply to a response must be filed within 7 days..." The Committee Note was
amended in a minor way also to remove any implication that there is an absolute right
to file a reply. Since a court has general authority to shorten or extend the time, the
Advisory Committee omitted that language from 27(a)(4).

The'Committee Note was also amended to say that spiral binding and stapling
satisfy the binding requirement.'

The discussion of the restyled rules was briefly suspended to give Professor
Daniel Coquillette, the Reporter for the Standing Rules Committee, the opportunity to
discuss his work on the question of local rules governing attorney conduct.

Local Rules Governing Attorney Conduct

For the past two years the Standing Committee has been examining the local L
rules governing attorney conduct. In the district courts there is a wide disparity in the
approaches taken by the district courts. The Standing Comnmnittee is likely to take some
action this summer regarding district court rules governing attorney conduct. The L
Standing Committee may recommend a model local rule, or it may recommend a rather
basic national rule. With regard to the rules in the courts of appeals, Dan began by C

stating that his examination of the local rules in the courts of appeals revealed the
following:
* 4 circuits have no local'rule, K
* 2 circuits cover the topic in internal operating procedures,
* 5 circuits have rules similar to the model local rule being considered for the

district courts, (the rules give some specificity to the term "conduct unbecoming
a member of the bar") and,

* 1 circuit has its own code. 7
On the face of it there is a great deal of diversity among the circuits. As a practical
matter, Da'n reported that there, is not much of a problem. Over the past five years, in
the courts of appeals, there wereonly 46 reported cases involving Rule 46 sanctions.

If the Standing Committee makes a recommendation for a model local rule for
use in the district courts, Dan asked the Advisory Committee whether the
recommenldation should include the courts of appeals. Judge Logan asked whether the
model local rule developed fr the district courts could be used for the courts of,
appeals. Professor Coquillette responded that it could. The model local rule is likely
to be one that adopts state stamdards in the absence of conflicting federal law and four LJ
of the circuits already have 11similar rules. The experts that participated in the special
conferences sponsored by tMhe Standing Committee concluded that itwould be unwise to
attempt to develop an entir'e''ody of federal rules on attorney conduct.
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Dan indicated that the Advisory Committee need not make a decision on the
issue at this time. Once the Standing Committee makes a recommendation at its June
meeting, Dan suggested that it would be appropriate for the Advisory Committee to
take up that specific recommendation at its next meeting. Dan's purpose in discussing
the issue with the Advisory Committee at this time was simply to advise the Committee
that the issue would be coming before the Standing Committee and the Advisory
Committee will need to respond.

Restylization (continued)

Rule 28

No changes were recommended in Rule 28.

There was discussion about whether the Rule 28 list should include the
statement regarding oral argument now authorized by Rule 34. (Rule 32(a)(7)(B)(iii)
says that any statement with respect to oral argument does not count toward the length
limitations for a brief.) Although Rule 34 permits a party to file a statement explaining
why oral argument should, or should not, be permitted, no rule explains where the
statement should be placed in the brief. One member opposed any mention of a
statement concerning oral argument in Rule 28 because it would encourage such
statements and he believes that they generally are not helpful. Discussion revealed that
there are differences in the circuits concerning the use of such a statement and its
placement. It was decided not to include in Rule 28 any reference to a statement
regarding oral argument.

There was also discussion about the fact that the Rule 28 list does not include
the certificate of service. In fact, it is not uncommon for a certificate of service to be
filed separately from a brief. The Rule 28 list includes only items that must be
included in a brief and, therefore, it would not be appropriate to include the certificate
of service in that list.

Rule 29

Although several changes are recommended, most of them are the result of
comments submitted following the September 1995 publication of Rule 29. The
amendments suggested in the September 1995 publication, and the Advisory
Committee's post-publication recommendations, were tentatively approved by the
Standing Committee in July 1996.

After publication of the style packet only one substantive change was
recommended. That change requires an amicus brief to state the source of its authority
to file, i.e., whether it is by leave of court or with consent of all other parties. In



K

addition, minor style changes and a clarifying punctuation change were recommended.

Rule 30L

Rule 30(a)(3) was amended to conform to Rule 3 1(b) so that an unrepresented
party proceeding in forma pauperis need only file four copies of the appendix. Minor
stylistic changes also were recommended. In 30(a)(3), there was an explicit decision
to retain the reference to "memoranda" rather than changing it to singular.

Rule 31

Only minor stylistic changes were recommended.

It was noted that Rule 31(b) only requires a party to serve copies of the brief on
"counsel for each separately represented party." There is no requirement of service on
unrepresented parties. The Committee decided to place this item on its agenda.

Rule 32

In addition to stylistic changes, several substantive changes were recommended
in order to simplify the rule. First, the length limitations based on character counts
were deleted because some word processing programs treat spaces and punctuation as
characters, while other programs do not. Second, the requirement that the average
number of words per page not exceed 280 words was deleted. Third, in'32(a)(5), the
provision permitting footnotes to be in 12 point type was deleted. Fourth, in 32(a)(6) L
the restrictions on the use of boldface type and of all capitals were deleted.

There was'discussion about reducing the word count from 14,000 to i3,000
because 14,000 is not a good equivalent to the old 50-page brief. Fourteen thousand is
closer to the length of a professionally printed 50-page brief.' One member pointed out
that this rule had been quite controversial principally because lawyers suspected"that we L
were trying to shorten the length of briefs. Over time the proposed rule has become
less controversial. In order to avoid reopening the controversy, several members spoke L
in favor of retaining the 14,000 word limit. A majority favored staying with 14,000; Li
therefore, the word limitation was not changed. '

The commientator's suggestion that 32(d) be amended to emphasize that local
variations concerning form are "one direction only" was discussed at length. ,
Specifically the proposal was to state that a court may "waive" requirements but may E
not add to them. The suggestion was ultimately dismissed because the rule already
makes it sufficiently clear that additional requirements may not cause a brief to be
rejected. i,' ,
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There was discussion about the mixture of singular and plural nouns in the title
of Rule 32. 'The Advisory Committee voted to make them all plural, but noted that the

A-, title of the rules do not consistently use either singulars or plurals. The Committee
asked Bryan Garner to assume review of the titles.

The Advisory Committee noted that the Committee Note will need to be
amended to conform to the changes made in the' text of the rule. The Reporter was also

i ' asked to try to incorporate some of the examples found in the seventh circuit's
explanation of its rule.

V Rule 33

No changes were recommended in Rule 33.

Rule 34

The Reporter's memorandum suggested that any statement about oral argument
must be included in the party's brief. One member objected to the suggestion, stating
that the parties are in a better position to assess the need for oral argument after the
briefs are filed. Another member suggested that'Rule 34 should authorize local rules
that require a party's principal brief to state whether the party requests oral argument.
There was discussion about whether such a rule would violate Rule 32(d). Rule 32(d)
restricts adoption of local rules concerning "form" 'and presumably would not preclude
such a requirement.

L The Committee decided not to direct when or how the statement should be filed.
The Committee did recommend, however, a number of amendments to Rule 34(a).

7 First, is was decided to authorize local rules that require parties to file a statement
concerning oral argument. Second, the language was altered to make it clear that the
statement may indicate that the parties do not want oral argument. Third, the first
sentence of 34(a) was made a separate paragraph (1).

Because some members believed that a uniform federal rule governing the time
and placement of statements concerning oral argument would be preferable to
authorizing local rules, it was suggested that the consideration of a uniform federal rule
should be added to the Committee's table of agenda items.

Lo
Judge Parker noted that subdivisions (a), (b), (d), (e), and (f) refer to a "party"

F but subdivisions (c) and (g) refer to "counsel". If an unrepresented party is not
allowed to argue or bring physical exhibits to the argument, the distinctions are correct.
But if unrepresented parties are allowed to so act, the distinctions may be problematic.
Changing both (c) and (g) to passive voice would eliminate identification of the actor.

Lo But because an unrepresented party who presents the oral argument is acting as
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counsel, and because the language distinctions have not caused any difficulties, the
Advisory Committee agreednot to make changes in either, (c) or,(g). K

Another problem that sometimes arises under Rule'34(g) is whether, during
oral argument, an attorney may use a chart or diagram that has not been admitted into L
evidence. Disputes have arisen about whether the use of such a chart is an attempt to
introduce new evidence at oral argument. A suggestion was made that Rule 34 should
state that an exhibit that is not already a part of the record may be used only with [7
consent of the other party, or with the court's permission. Most members of the
committee understand the current rule to allow use of charts, etc, that have not been 7
admitted into evidence. The fact that the rule permits the circuit clerk to destroy the
exhibits if counsel does not reclaim them within a reasonable time indicates that the
rule refers, at least in part, to items not aditted'into evidence in the trial court. 'The
circuit clerk may not, of course, destroy evidence. The Committee decided to add the
issue to its table of agenda items.

Rule 35

Most of the recommended changes in this rule, are the result of comments
submitted following theSeptember 1995'publication of this rule. The amendments
suggested in the $eptember 1995 publication, and the Advisory Committee's post-
publication recomme'ndations, were tentatively approyed by, the Standing Committee in K
July 1996.

The only additional changes recommended were in subdivision (f) and some
other minor style changes.

Within the last year new legislation was, passed concerning participation of a
senior judge in an en banc hearing. Congress, in Pub. L. 104-175, amended 28
U.S.C. § 46(c). As amended § 46tc) provides: ,

A court in bane shall consist of all circuit judges in regular active service
or such number of judges as may be prescribed in accordance with
section 6. . ., except that any senior circuit judge of the circuit shall be
eligible'
(1) to participate, at his election and upondesignation and

assignment pursuant to section 294(c) of this title and the rules of
the circuit, as a member of an in banc court reviewing a/decision
of a panel of which such judge was a member, or

(2) to continue to participate in the decision of a caseor controversy,,
that was heard or reheard by the court in banc' at a time when
such judge was in regular active service.

The statutory language governs which judges can participate in an en banc
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hearing or rehearing. It was noted that proposed subdivision (f), as published, does not
r govern who can sit with the en banc court or even who can vote on a petition.

Subdivision (f) covers only who should receive a copy of the petition and who can call
for a vote on the petition.

The first sentence of subdivision (f) governs who should receive a copy of the
petition. During discussion, it was suggested that the sentence should be amended to
state that a copy of the petition should be provided to "all panel members, if a panel
has been assigned to hear the case," as well as to all judges of the court who are in
regular active service. That formulation was ultimately rejected because it may not
result in circulation of the papers to every judge who is entitled to sit as a member of
the en banc court. The broadest construction of new § 46(c)(2) may mean that if Judge
Jones was an active judge when the case was heard by a panel but took senior status

L prior to the en banc rehearing, Jones may sit as a member of the en banc court even
though Jones was not a member of the panel. As an active member of the court at the
time of the panel decision, the judge can be said to have participated in the case even
though not a member of the panel because every panel decision is a decision of the
court. Jones's participating in the en banc court would be a continuation' of the earlier'
participation. Further construction difficulties arise when there is a second'en banc
hearing in the same caste. Given the lack of certainty about who is eligible to vote on a
petition to grant an en banc hearing or rehearing, the consensus was that the rule
governing distribution of the petition should err, if at all, on the side of inclusiveness.

LS That is, the rule should ensure that everyone who might be eligible to vote on a petition
receives a copy of it.

It was ultimately decided to delete the first sentence of subdivision (f) for two
reasons. First, construction of the new statutory language is still uncertain.' Second,
litigants do not need to know to whom the court circulates a petition. Which'judges
should receive a copy of a petition is really a matter of internal concern to the court
and need not be in a rule.

The language of subdivision (f) which was approved by the Advisory
Committee a year ago (following the September 1995 publication of this' rule), and
tentatively approved by the Standing Committee last July, was purposely vague about
which judges can call for a vote. It says that a vote need not be taken "unless a judge
requests a vote". In some circuits it is the practice that a senior judge can request aK vote even though the senior judge is not a member of the panel and may not be entitled'
to vote on the question of whether the case will be heard or reheard en banc. The
statute does not address the question of who can call for a vote ard, although existing
Rule 46(b) does' not permit a senior judge who was not a member of the panel to call
for a vote, thelpractice in some circuits has not followed the rule. 'The Committee
confi [ ed its decision to simply state that "a judge" may request a vote.
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Rule 36

The Advisory Committee recommended amendment of the, title of Rule 36 so,
that it becomes: "Entry of Judgment; Notice".

Rules 37 and 38

No changes were recommended' in either Rules 37 or 38. A commentator stated
that Rule 38 violates the First Amendment because the right to petition the government
for redress of grievances is not limited to non-frivolous petitions. Members of the
committee noted, however, that, the Supreme Court has decided that there is no,,
constitutional righntto file a frivolous law suit.

Rule 39 ,l,,

The Advirsory committee recommended minor word changes inRule 39. One
commentator Suggested amending the rule to clarify whether the court of appeals or the
district court determipes attorney's fees that are awarded as costs on appeal. Because
such a change would be substantive, the Advisory Committee placed that suggestion'on Kr

its agenda for future consideration.,

Rule 40 L,

The only change recommended was to amend the rule so that it consistently
refers to "panel rehearing" rather than simply to "rehearing." Some time was spent
comparing Rules '35 and 40 and any possible unintended effects flowing from the
amendments of those two rules. One member asserted that until now Rule 40 governed
both petitions for panel rehearing and for rehearing en banc. Another disagreed. -L
Previously,'Rule 35 governed "suggestions" for rehearing en banc and Rule 40
governed only "petitions" for rehearing. Given the fact that under the amended rules C

both panel rehearings and rehearings en banc will be requested in "petitions" the Ll
Advisory Committee concluded that it would be best to amend Rule 40 so that it clearly
governs only "panel rehearings".

The diffeience between 35(e) and 40(a)(3) was discussed. Rule 35(e) says that
a response to a petition may not be filed unless the court orders a response. Rule
40(a)(3) also says that an answer may not be filed absent court permission, but that a
panel rehearing ordinarily will not be granted in the absence of the court's request for
an answer. The onsensus was that the distinctions are appropriate. When an en banc
rehearing is granted, it is not as important that the winning party have an opportunity
to speak before te court grants the rehearing. In those, instances the winner will be
heard during the Rehearing. If a panel rehearing is granted, however, the court usually
enters a new dispositive judgment and the winning party should have an opportunity to
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be heard before the new judgment is entered.

Lhy The possible merger of Rules 35 and 40 was discussed and added to the
Committee's table of agenda items. At least one difficulty with the merger was noted:
Rule 35 governs initial en banc hearings as well as rehearings en banc. That is the

L apparent reason for the placement of Rule 35 prior to the rule governing Entry of
Judgment (Rule 36) and before Rule 40.

Rule 41

All but one of the recommended changes were the result of comments submitted
following the September 1995 publication of this rule. The amendments suggested in
the September 1995 publication and the Advisory Committee's post-publication
recommendations were tentatively approved by the Standing Committee at its July 1996
meeting.

The one new change recommended by the Advisory Committee is in Rule
41(d)(2)(B). The change requires a party who files a petition for a writ of certiorari to
notify the circuit clerk in writing that the petition has been filed.

Rule 42

No changes were recommended.

L Rule 43

The only change recommended was to change "Office-Holder" to
"Officeholder" in the caption of 43(c)(2).

Rule 44

No changes were recommended.

Rule 45

l The only change recommended was to substitute "under the court's direction"
for "under the direction of the court" in 45(b)(2).

Rule 46

A number of language changes were recommended in Rule 46(a)(2). First, the
language stating that the form would be "furnished by the clerk" was deleted as
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unnecessary. Second, the language requiring the applicant for admission to subscribe
"at the foot of the application" was deleted as unnecessary. Third, the language L7

requiring an applicant to "take" the oath was deleted as redundant in light of the fact
that the applicant is required to subscribe to the oath and no oath is otherwise taken.
There had been a motion to delete the second half of the first sentence (i.e. to delete [

and furnished by the clerk, that contains the applicant's person statement showing
eligibility for membership") but the motion was defeated.

The opening ~sentence of 46(a)(3) was rewritten to make it consistent with the
style conventions.

Rule 46(b) was rewritten to, have three paragraphs. Paragraph' (1) was rewritten
to have two subparagraphs.

In Rule 46(c) the caption and the first sentence were rewritten to make it
consistent with the style conventions.

Rule 47 -

The Committee recommended changing 47(a) to refer to general directives to
"parties or lawyers" rather than to "a party or a lawyer." If a directive is addressed to
a specific party or specific lawyer, it may well be in the form of an order. It is only
when the requirements are intended to affect the class of "parties" or "lawyers" that
Rule 47 appropriately insists that the requirements be embodied in formal local rules.

,1
Rule 47(b) was amended to allow the courts of appeals to regulate practice in a

particular case "in any manner consistent with federal law, these rules, and local rules
of the circuit." Although "federal law" could be construed to include the federal rules &
and local rules, the specification is in the current rule, has been helpful to practitioners,
and probably should be continued lest its deletion be taken as a substantive change. G

It was noted that the language changes discussed above did not disturb the
consistency of Rule 47 with the parallel Civil Rule. 7,

One commentator noted that the objective of 47(b) is to preclude sanctions
unless an alleged violator received actual notice of the requirement before the alleged C

violation. The commentator suggested substituting the word "had" for "has". The
Advisory Committee rejected the suggestion because making the change would make
the Appellate Rule different from the Civil Rule which uses the phrase "has received."

C

18l.

27m



Rule 48

The only change recommended in Rule 48 is to delete the phrase "make
recommendations about" and to substitute "recommend" in the first sentence or 48(a).

Form 4

In August 1996 the Advisory Committee, with the approval of the Standing
Committee, published proposed amendments to Form 4.

Mr. Fisher began the discussion by noting that the clerks oppose the length of
the form but have not proposed an alternative.

There was discussion about whether it is fair to treat the assets of an applicant's
L. spouse as available to the applicant. The Advisory Committee rejected the suggestion

that if an applicant is not living with his/her spouse, the applicant could write "NA" in
response to any question about the applicant's spouse. Although in some states a

L married person may not be responsible for, legal costs incurred by the other, in other
states a married person may be so responsible. The Committee decided to continue to
request information about the spouse's assets. The form does not undertake to resolve
the question of whether one spouse is responsible for the legal costs of the other. The
form only requests information; the court determines what it does with the information.
If the applicant is legally separated from his/her spouse or is unable to get the
information from his/her spouse, the applicant can bring those facts t6' the attention of
the court.

The Committee agreed to amend the form so that it requests employment history
only for the preceding two years.

The statutory requirement that a prisoner attach a statement of the balances in
the prisoner's institutional accounts applies only when the prisoner is seeking to appeal
a judgment in a civil action or proceeding. The instruction was amended accordingly.

The form as amended was approved for submission to the Standing Committee.

Proposed Substantive Amendments

Several of the commentators on the restyled rules offered substantive
suggestions for improving the rules. With the exception of certain substantive changes
made necessary by recent statutory amendments, the Advisory Committee decided not
to make any additional substantive changes that could delay, or possibly even derail,
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the style project.

In addition to the topics enumerated during the Advisory Committee's
discussion, the suggestions listed below were raised by various commentators. Each
suggestion is followed by the Advisory Committee's recommendation as to whether the
suggestion should receive further study by the Committee.

1. Rule 4 should clarify whether a cross-appeal is necessary to preserve an issue
not addressed by the appellant.

A complex jurisprudence treating this' question has developed. The Advisory ,J
Committee concluded that the issue is substantive and not susceptible to solution
by rule and therefore did not recommend placing the issue on the agenda.

2. The time computation problem addressed in Rule 4(a)(4)(vi) should be
addressed by amending Fed. R. App. P. 26(a) so' that it is consistent' with Fed.
R. Civ. P. 6(a).

The Advisory Committee decided to place this suggestion on its table of agenda
items .

3. Rule 4(a)(5) should 'not grant an extension of tim& for filing a notice of appeal
upon a motion filed ex parte.

The Advisory Committee decided not to place this suggestion on its' agenda.

4. Rule 4(a)(5) should be amended to clarify that the standard for granting an K
extension during the first 30 days is different (i.e. more lenient) than during the
second 30 days. (This suggestion was put forth by a committee member rather
than one of the commentators.)

The Advisory Committee decided to place this suggestion on its table of agenda
items.

5. Rule 6 should require the appellant to serve the statement of issues on other
parties, not just on the appellee.

The Advisory Committee decided to place this suggestion on its table of agenda
items.

:/O
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6. Rule 6 should state which exhibits are too bulky or heavy for routine
transmission to the court of appeals, and at what time arrangements must beLir made for sending such exhibits to the courts of appeals.

The Advisory Committee decided not to place this suggestion on its agenda.

7. Rule 8 should require a party appealing from a Bankruptcy Appeal Panel
(B.A.P.) to first seek a stay from the B.A.P.

The Advisory Committee decided not to place this suggestion on its agenda.
There are many places in the rules where references could be made to the
B.A.P. but they have not been added.

8. A reference to the B.A.P. should be added to Rule 8(a)(2).

The Advisory Committee decided not to place this suggestion on its agenda.

9. Many appeals from agencies arise out of informal rulemaking proceedings. In
such instances, it is not clear who is a party to the agency proceeding for
purposes of the 15(c)(1) requirement to serve the petition on all parties
"admitted to participate in the agency proceedings." One commentator suggests
amending Rule 15 to incorporate the solution adopted by D.C. Cir. R. 15(a)

Al. which provides that "in cases involving informal rulemaking . .. a petitioner or
appellant need serve copies only on the respondent agency, and on the United
States if required by statute."

The Advisory Committee decided to place this suggestion on its table of agenda

items.

10. Rule 24(a)(2) says that if the district court grants a motion to proceed IFP, "the
party may proceed on appeal without prepaying or giving security for fees and
costs." This may need to be amended in light of the Prisoner Litigation Reform
Act. Prisoners must pay the filing fee, but need not prepay the full amount if
they do not have it; partial payments will be collected by the court over time.

The Advisory Committee decided to place this suggestion on its table of agenda
items.

11. Rule 25 should be amended to extend the "mailbox rule" to petitions for
rehearing.

The Advisory Committee decided not to place this suggestion on its agenda.
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12. Amend Rule 27(b) to permit appellate commissioners to rule on procedural
motions. F

The Advisory Committee decided to place this suggestion on its table of agenda
items. K

13. Amend Rule 28(j) so that the letter referencing new authorities can include a
brief explanation of the new authority and a statement of its significance.

The Advisory Committee decided to place this suggestion on its table of agenda 7
items. Although such explanations and statement are currently prohibited, they
are submitted. It would be preferable to regulate the practice rather than to
ignore it.

14. Amend Rule 29 to permit a state agency or state officer to file an amicus brief
without consent of the parties or leave of court.

*The Advisory Committee decided to place this suggestion on its table of agenda
items.

15. Amend Rule 31- so that a court of appeals is permitted to "modify" rather than
simply "shorten the time for briefs to be filed." The change would permit a
court to shift the briefing schedule.

The Advisory Committee decided not to place this suggestion on its agenda.

16. Amend Rule 31 so that it is not necessary to serve 2 copies of a brief on counsel
for each party to the appeal.

The Advisory Committee decided not to place this suggestion on its agenda.

(The agenda already includes a suggestion regarding electronic filing of briefs.
A committee member suggested, and the Advisory Committee agreed, that the
item should be expanded to include consideration of requiring service of a disk
on the other parties.)

17. Amend Rule 32 to establish the cover color for a petition for rehearing, for a
petition for rehearing en banc, for a response to either, and for a supplemental
brief.

The Advisory Committee decided to place this suggestion on its table of agenda
items. L
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18. Delete the third exception in Rule 34 (a court may dispense with oral argument
Ail if "the facts and legal arguments are adequately presented in the briefs and
L record, and the decisional process would not be significantly aided by oral

argument").

The Advisory Committee decided not to place this suggestion on its agenda.

19. Amend Rule 36 to address the disposition of appeals without any explanatory
opinion. ,,

The Advisory Committee decided to place this suggestion on its table of agenda
items.

20. Rule 36 should address the practice of issuing opinions that are not for
publication.

This topic is already on the table of agenda, items.

21. Amend Rule 39 to state whether the court of appeals or the district court
L,.;f determines the attorney's fees awarded as costs on appeal and the procedure

(including time for filing) for determining those fees.

The Advisory Committee decided to place this suggestion on its table of agenda
items.

L-f 22. Amend Rule 44 to apply to constitutional challenges to federal regulations.

The Advisory Committee decided to place this suggestion on its table of agenda
items.

23. Amend Rule 46 so that once a person becomes a member of the bar of a court
of appeals for any circuit, that person may appear as counsel in any other circuit
without the need for admission to the bar of that court.

The Advisory Committee decided not to place this suggestion on its agenda.

In addition to those topics added to the table of agenda items as a result of the
commentators' suggestions, the Advisory Committee decided to add consideration of
the Effective Death Penalty Act. The Committee should determine whether additions
or amendments are necessary to implement the new act.
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Conclusion

Judge Logan announced that this meeting was the last that he would chair." He L
thanked all of the committee members for their hard work, their openness, and their go
cooperative spirit. He thanked in particular: Judge Stotler for her attendance at the l
meetings and her close attention to the work of this', as well as all of the other advisory L

committees; Judge Easterbrook for his expertise and assistance; John Rabiej and his
office for all of the support they provide; and the reporter for her able assistance in
preparing consistently high quality materials for the Committee's consideration.

The next meeting will be scheduled for the fall, tentatively September 29 and 30
in Bar Harbor (Maine), Santa Fe (New Mexico), or Williamsburg (Virginia).

The meeting adjourned at approximately`2:30 p.m. on April 4. [

Respectfully submitted, Xl

Carol Ann Mooney L"
Reporter

K
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Draft Minutes of the Meeting of June 19-20, 1997

Washington, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules of Practice and

Procedure was held in Washington, D.C. on Thursday and Friday, June 19-20, 1997. The

following members were present:

Judge Alicemarie H. Stotler, Chair
Judge Frank W. Bullock, Jr.
Judge Frank H. Easterbrook
Professor Geoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge James A. Parker
Alan W. Perry, Esquire
Sol Schreiber, Esquire
Judge Morey L. Sear
Chief Justice E. Norman Veasey
Acting Deputy Attorney General Seth P. Waxman
Judge William R. Wilson

Alan C. Sundberg, Esquire was unable to be present. Mr. Waxman was able to attend the

meeting only on June 19. Ian H. Gershengorn, Esquire and Roger A. Pauley, Esquire represented

the Department of Justice on June 20.

Supporting the committee were: Professor Daniel R. Coquillette, reporter to the

committee; Peter G. McCabe, secretary to the committee; John K Rabiej, chief of the Rules

Committee Support Office of the Administrative Office of the United States Courts: Mark D.

Shapiro, senior attorney in that office: and Patricia S. Channon, senior attorney in the Bankruptcy

Judges Division of the Administrative Office.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules
Judge Paul V. Niemeyer, Chair
Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules
Judge D. Lowell Jensen, Chair L
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules
Professor Daniel 'J. Capra, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan A. Garner,
consultants to the committee; Mary P. Squiers, project director of the local rules project; and
James B. Eaglin, acting director of the Research Division of the Federal Judicial Center.

INTRODUCTORY REMARKS

Judge Stotler reported that the Judicial Conference had submitted its final report to the
Congress on the Civil Justice Reform Act. She stated that the committee at its January 1997
meeting had been presented with a proposed draft of the Conference's report, prepared by a
subcommittee of the Court Administration and Case Management Committee (CACM). The
members had expressed a number of serious concerns with the document, which were later
conveyed informally to the Administrative Office and CACM. As' a result, the final Judicial
Conference report was adjusted in several respects. Judge Stotler pointed out that the report
included a number of specific recommendations concerning the Federal Rules of Civil Procedure.

Judge Stotler'reported that the Judicial Conference at its March 1997 session had'
approved the committee's recommended changes in the civil and criminal rules to conform' thermv
to recent statutory amendments to the Federal Magistrates Act. The changes had been sent to the
Supreme Court for action on an expedited basis.

APPROVAL OF THE MINUTES OF THELAST MEETING '' Li

The committee voted without objection to approve the minutes of the last meeting, L]
held on January 9-10, 1997.

REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej presented the report of the Administrative Office (AO), which consisted of: l
(1) a description of recent legislative activity; and (2) an update on various administrative steps
that had been taken to enhance support services to the rules committees. (Agenda Item 3)

He reported that many bills had been introduced in the Congress that would amend the
federal rules directly or have a substantial impact on them. He described several of the bills,
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covering such diverse matters as grand jury size, scientific evidence, composition of the rules
committees, offers of judgment, protective orders, cameras in the courtroom, forfeiture
proceedings, and interlocutory appeals of class certification decisions.'

Judge Stotler pointed out that Mr. Rabiej and the rules office had prepared written
responses to the Congress setting forth the Judiciary's positions on these various legislative
initiatives, She emphasized that the AO had prepared the responses in close coordination with
the chairs and reporters of the Standing Committee and advisory committees. All the letters had
been carefully written and approved, and the judiciary's positions had been formulated under
very tight deadlines.

One of the members suggested that it might be productive for individual members of the
rules committees to' contact their congressional representatives on some of the legislative
proposals. Judge Stotler responded that she would be pleased to take advantage of the services of
the members, subject to maintaining consistency with any Judicial Conference choice as to a
selected spokesperson.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Eaglin presented an update on the Federal Judicial Center's recent publications,
educational programs, and research projects. (Agenda Item 4) Among other things, he reported
that the Center was in the processof updating the manual on scientific evidence and hoped to
have a new edition ready by the middle of 1998. He also pointed out that the Center was in the
process of conducting a detailed survey of 2,000 attorneys to elicit their experiences with
discovery practices in the federal courts. The results would be presented to the Advisory
Committee on Civil Rules at the committee's September 1997 meeting.

REPORT OF THE ADVISORY COMMIYlEE ON APPELLATE RULES

Judge Logan presented the report of the advisory committee, as set forth in his
memorandum and attachments of May 27, 1997,'and his memorandum of June 10, 1997
(Agenda Item 8).

He reported that the advisory committee had completed its style revision project to clarify
and improve the language of the entire body of Federal Rules of Appellate Procedure. It now
sought Judicial Conference approval of a package of proposed style and format revisions
embracing all 48 appellate rules and Form 4. The comprehensive package had been developed
by the committee in accordance with the Guidelines for Drafting and Editing Court Rules and
with the assistance of the Standing Committee's Style Subcommittee and its style-consultant,
Bryan A. Garner.
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Judge Logan stated that the public comments received in response to the package had not
been very numerous, but they were very favorable to the revisions. He noted that judges and j
legal writing teachers had expressed great praise for the results of the project, and many judges
had also commented orally that the revised rules were outstanding. Only one negative comment 7
had been received during the publication period. go

Rules With Substantive Changes

FED. R. APp.P. 5 and 5.1

Judge Logan reported that the Standing Committee had tentatively approved proposed 1

consolidation of Rule 5 and Rule 5.1 and revisions to Form 4 at its June 1996 meeting, after the
package of rules revisions had been published. Accordingly, these additional changes wereC
published separately in August 1996.

Judge Logan pointed out that Rule 5 governs interlocutory appeals under 28 U.S.C. i
§ 1292(b), while Rule 5.1 governs discretionary appeals from decisions of magistrate judges
under authority of 28 U.S.C. § 636(c). The advisory committee had not contemplated making
substantive changes in either of these two rules. But when the Advisory Committee on Civil
Rules proposed publication of a new Civil Rule 23(f), authorizing discretionary appeals of class
certification decisions, the appellate committee concluded that a conforming change needed to be
made in the appellate rules. It decided that the best way to amend the rules was to consolidate
rules 5 and 5.1 into a single, generic Rule 5 that would govern all present, and all future,
categories of discretionary appeals. In late 1996, the Congress enacted the Federal Courts
Improvements Act of 1996, which eliminated appeals from magistrate judges to distict judges in
§ 636(c) cases and made Rule 5.1 obsolete.

Judge Logan said that following publication the advisory committee added language to
paragraph (a)(3) to specify that the district court may amend its order to permit an appeal "either
on its own or in response to a party's motion." It also added the term "oral argument" to the
caption of subdivision (b), made other language changes, and included a reference in the
committee note to the Federal Court Improvements Act of 1996.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP .P. 22

Judge Logan reported that the Anti-Terrorism and Effective Death Penalty Act of 1996 X

had amended Rule 22 directly. It also created two statutory inconsistencies. First, it extended
the statutory habeas corpus requirements, including the requirement of a certificate of
appealability, to proceedings under 28 U.S.C. § 2255. Accordingly, the caption to Rule 22, as I
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enacted by the statute, was amended to refer to 28 U.S.C. § 2255 proceedings. But the text of the
rule made no reference to 28 U.S.C. § 2255. Second, the statute created an inconsistency f
between 28 U.S.C. § 2253, which provides that a certificate of appealability may be issued by "a
circuit justice or judge," and Rule 22(b), which provides that the certificate may be issued by "a
district or circuit judge." It was therefore unclear whether the statute authorizes a district judge
to issue a certificate of appealability.

Judge Logan said that he had made telephone calls and had sent letters to the Congress
when the legislation was pending, pointing to these drafting problems and offering assistance in
correcting them. The Congress, however, did not undertake to correct the inconsistencies.

it Following enactment of the statute, additional attempts had been made to ascertain how the
Congress would like to have the ambiguities resolved. Again, no direction was received, other
than a suggestion that the problem should be resolved by the courts. Through case law
development, three circuits have construed the reference in 28 U.S.C. § 2253 to a "circuit justice
or judge" to include a district judge. The advisory committee followed that case law in revising

7 the rule.

Judge Logan stated that the advisory committee had worked from the text of Rule 22, as
enacted by the Congress, and had made several style improvements in it. It also recommended
three substantive changes in subdivision (b) to eliminate the statutory inconsistencies.

1. The rule would be made explicitly applicable to 28 U.S.C. § 2255 proceedings.

2. The rule would allow a certificate of appealability to be issued by "a circuit justice
r- or a circuit or districtjudge."

3. . Since the rule would now govern 28 U.S.C. § 2255 proceedings, the waiver of the
need for a certificate of appealability would apply not only when a state or its
representative appeals, but also when the United States or its representative
appeals.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. App. P. 26.1

Judge Logan said that Rule 26.1, governing corporate disclosure statements, had been
amended only slightly after publication. The advisory committee, for example, substituted the
Arabic number "3" for the word "three." The proposal had been coordinated with the Committee
on Codes of Conduct.
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The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 27

Judge Logan stated that after publication the advisory committee had made a substantive
change in Rule 27, dealing with motion practice. In paragraph (a)(3)(A), the committee provided
that "[a] motion authorized by rules 8, 9, 18, or 41 may be granted before the 10-day period runsm

only if the court gives reasonable notice to the parties that it intends to act sooner." .The
committee was of the view that if a court acts on these motions, it should so notify the parties.l,, Xrl

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.a

FED. R. App. P. 28

Judge Logan stated that the advisory committee had made no changes in the rule, dealing
with briefs, after publication. Li

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 29

Judge Logan reported that the only significant change made in Rule 29 (brief of an
amicus curiae) following publication was to add the requirement that an amicus brief must
include the source of authority for filing the brief.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. APP. P. 32

Judge Logan said that following publication the advisory committee had made a few
changes in Rule 32, governing the form of briefs. v

The committee decided to retain 14-point typeface as the minimum national standard for
briefs that are proportionally spaced. It had received many comments from appellate judges that 7
the rule should require the largest typeface possible. But it then ameliorated the rule by giving
individual courts the option of accepting briefs with smaller type fonts.
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One of the members pointed out that the object of the advisory committee was to have a
rule that governed all courts, making it clear that a brief meeting national standards must be
accepted in every court of appeals. There was, however, substantial disagreement as to what the
specific national standards should be. The compromise selected by the advisory committee was
to set forth the minimum standard of 14-point typeface-meeting the needs ofjudges who want

tL large type-but allowing individual courts to permit the filing of briefs with smaller type if they
so chose.

7

Judge Logan pointed out that the advisory committee had eliminated the typeface
distinction between text and footnotes and the specific limitation on the use of boldface. He
7 added that the rule as published had included a limit of 90,000 characters for a brief. The
advisory committee discovered, however, that some word processing programs counted spaces as

7 characters, while others did not. Accordingly, the committee eliminated character count in favor
E d of a limit of 14,000 words or 1,300 monofaced lines of text. He pointed out that a 50-page brief

would include about 14,000 words.

l, The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R APP. P. 35

Judge Logan reported that the advisory committee had made post-publication changes in
subdivision (f), dealing with a court's vote to hear a case en banc. He explained that the advisory
committee had considered adopting a uniform national rule on voting, but the chiefjudges of the
courts of appeals expressed opposition. There are different local rules in the courts of appeals on
such issues as quorum requirements and whether senior judges may vote. The advisory
committee decided, accordingly, to let the individual courts of appeals handle their own voting
procedures.

Judge Stotler expressed concern about the special committee note to the rule. It would
"urge" the Supreme Court to delete the last sentence of the Court's Rule 13.3 (which provides
that a suggestion made to a court of appeals for a rehearing en banc is not a petition for rehearing
within the meaning of that rule unless so treated by the court of appeals). She said that the note

L was designed to help practitioners avoid a trap in the rules, but suggested that it might be phrased
simply to point out that the last sentence of the Supreme Court's rule might not be needed. Judge
Logan responded that it would be better simply to delete the special note.

Judge Stotler also expressed concern that there might be debate or controversy in the
Judicial Conference or the Supreme Court over the chage in terminology from "in banc" to "en
banc." Judge Logan replied that the advisory committee proposed including a special paragraph
in the cover letters or memoranda to the Conference and the Court explaining the reasons for the
change. He noted, for example, that the committee's research had shown that the Supreme Court

Revised August 26, 1997



June 1997 Standing Committee Minutes - DRAFT Page 8

itself had used the term "en bane" 12 times as often in its opinions as it had used "in banc."
Similarly, a review of the decisions of the courts of appeals also showed an overwhelming
preference for "en banc.", He added that the committee believed strongly that the rules revision
package should not be held up over this usage and, would urge that the package of revisions be
approved, regardless of whether the Conference and the Court preferred "en banc" or "in banc."

Judge Logan added that a similar explanation was needed in the cover letters to explain
the committee's use ,of "must," rather than "shall." The advisory committee would elaborate in L

the letters lyhy it wa, w htsy

the letters why it ,waspreferableto follow that style convention, but it would also advise the
Conference and the Court not to hold up the package of revisions over this particular usage. ,

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference. ,

FED. R. App. P. 41

The amended rule provides that the filing of either a petition for rehearing en banc or a

motion for a stay of mandate pending petition to the Supreme Court will delay the issuance of the
mandate until the court disposes of the petition or motion. Judge Logan reported that the only L
change made by the advisory committee after publication was to provide that a stay may not
exceed 90 days unless the party who obtained the stay files a petition for a writ of certiorari and
notifies the clerk of the court of appeals in writing of the, filing of the petition.

The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FORM 4

Judge Logan reported that the proposed revision of Form 4 (in forma pauperis affidavit)
had been initiated at the request of the clerk of the Supreme Court, who had commented that the m

current form did not contain sufficient financial information to meet the needs of the Court.
Shortly thereafter, the Congress enacted the Prison Litigation Reform Act of 1996, requiring
prisoners filing civil appeals to provide more detailed information for the court to assess their C

eligibility to proceed in forma pauperis.

Judge Logan stated that the revised form was based in large part on the form used in the
in forma pauperis pilot program in the bankruptcy courts. After publication, the advisory Li
committee made two changes: (1) requiring the petitioner to provide employment history only for
the last two years; and (2) making the form applicable to appeals of judgments in civil cases.

The committee voted without objection to approve the revised form and send it to
the Judicial Conference. F
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Rules With Style Changes Only

Judge Logan reported that the advisory committee had made no post-publication changes
inFED.R.APP.P. 1,7,12,13,14,15.1,16,17,19,20, 33, 37, 38, 42, and44.

He said that tiny grammatical changes had been made post-publication in FED. R. APP. P.
2, 6, 8, 10, 11, 15, 18, 23, 24, 36, 40, 43,45, and 48. He also directed the committee's attention
to minor changes made in FED. R. APP. P. 3, 4, 9, 21, 25, 26, 30, 31, 34, 39, 46, and 47, and to
rule 3.1, which would be abrogated because of recent legislation..

Professor Mooney presented a number of minor style changes suggested by Mr. Spaniol
to FED. R APp. P.3, 4, 10, 25, and the caption to title IV of the appellate rules.

Mr. Spaniol added that Form 4 was the only form being revised. He suggested that the
committee might wish to state expressly in its report that no changes were being made in the
other appellate forms (1, 2, 3, and 5). Alternatively, the committee might include the text of
these unchanged forms in the package of revisions in the interest of having a complete package
of all 48 rules and all five forms. Judge Logan agreed to the latter suggestion. He also agreed
with Mr. Spaniol's suggestion that a table of contents be included in the package.

The committee voted without objection to approve the proposed amendments above
and send them to the Judicial Conference.

Cover Memorandum

Judge Logan volunteered to prepare a draft communication for the Standing Committee
to submit to the Judicial Conference explaining the style revision project and the style
conventions followed by the advisory committee. He said that he would include in the
communication a discussion of the committee's decisions to use:

1. "en bane" rather than "in bane";

2. "must" rather than "shall";

3. indentations and other format techniques to improve readability; and

4. a side-by-side format to compare the existing rules with the revised rules.

Judge Stotler inquired whether it would be advisable to send an advance copy of the style
revision package to the Executive Committee of the Judicial Conference. One of the members
responded that the Executive Committee might be asked to place the package on the consent
calendar of the Conference.
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Judge Stotler also stated that it was important to present the package of revisions to the
Supreme Court and the Congress in the side-by-side format. She pointed out that the physical
layout of the rules, including indentations, was an integral'part of the package. She asked
whether the Government Printing Office would print the material in that format. Mr. Rabiej K
replied that GPO would print the rules in whatever format the Supreme Court approved.

REPORT OF THE ADVISORY COMM ITEE ON BAK RUPTCY RULES "'

Judge Duplantier and Professor Resnick presented the report of the advisory committee, 1
as set forth in Judge Duplantier's memorandum and attachments of May 12, 1997. (Agenda Itemi
10)

Revised Official Formsfor Judicial Conference Approval L

Judge Duplantier reported that the advisory committee's project to revise the official 7

bankruptcy forms had been initiated in large part in response to comments from bankruptcy
clerks of court that some of the existing forms were difficult for the public to understand and had
generated numerous inquiries and requests for assistance. The advisory committee's V
subcommittee on forms worked on the revisions for about two years, and the package of revised K
forms attracted more 'than 200 comments during the publication period. The subcommittee and
the full advisory committee made a number of additional changes in the forms as a result of the I

comments. Lo

Judge Duplantier explained that the main purposes of the advisory committee were to
make the forms clearer for the general public and to provide more complete and accurate
descriptions of parties' rights and responsibilities. To that end, he said, the committee had to
enlarge the typeface and expand the text of certain forms. As a result, some of the forms-such
as the various versions of Form 9-will now have to be printed on both back and front sides,
adding some cost for processing. The advisory committee, however, was satisfied that the
marginal cost resulting from expansion of the forms would be more than offset by reductions in
the number of inquiries made to clerks' offices and reductions in the number of documents that
contain errors. r

Judge Duplantier said that it would be advisable to specify a date for the revised forms to
take effect. He pointed out that the revisions in bankruptcy forms normally take effect upon K
approval by the Judicial Conference. Several persons, however, had suggested to the committee L
that additional time was needed to phase in the new forms, to print them, to stock them, and to
make needed changes in computer programs. Therefore, the advisory committee recommended C

that the revised forms take effect immediately on approval by the Judicial Conference in
September 1997, but that use of them be mandated only' on or after March 1, 1998.
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FoRM 1

Professor Resnick reported that Form 1 (voluntary petition) had been reformatted based
vll on suggestions received during the public comment period. No substantive changes had been

made by the advisory committee following publication.

FoRM 3

Professor Resnick pointed out that the advisory committee had to make a policy decision
with regard to Form 3 (application and order to pay a filing fee in installments). The current
form, and rule 1006(b), on which it is based, provide that a debtor who has paid a fee to a lawyer
is not eligible to pay the filing fee in installments. Neither the form nor the rule, however,
prohibits the debtor from applying for installment payments if fees have been paid to a non-
attorney bankruptcy petition preparer.

The advisory committee had received comments during the publication period that the
disqualification from paying the filing fee in installments should apply if a debtor has made
payments either to an attorney or to a bankruptcy petition preparer. Professor Resnick pointed
out, though, that most debtors who apply for installment payments proceed pro se and may be
unaware of the disqualification rule. The fiduciary responsibility that an attorney has to advise a
debtor about the right to pay the filing fee in installments is not present when a non-attorney

T preparer assists the debtor.
LI

Therefore, the advisory committee concluded that payment of a fee to a non-attorney
bankruptcy petition preparer before commencement of the case should not disqualify a debtor
from paying the filing fee in installments. Nevertheless, the bankruptcy petition preparer may not
accept any fee after the petition is filed until the filing fee is paid in full.

FoRM 6

Professor Resnick stated that the advisory committee had made only a technical change in
Form 6, Schedule F (creditors holding unsecured nonppriority claims).

L FoRM 8

Professor Resnick said that no substantive changes had been made after publication in
L Form 8, the chapter 7 individual debtor's statement of intention regarding the disposition of

secured property. He noted that the form had been revised to track the language of the
Bankruptcy Code more closely and to clarify that debtors may not be limited to the options listed
on the form.

Revised August 26, 1997



L

June 1997 Standing Committee Minutes - DRAFT Page 12 C

FORM 9 C

Professor Resnick explained that Form 9 (notice of commencement of case under the

Bankruptcy Code, meeting of creditors, and fixing of dates) was used in great numbers in the

bankruptcy courts. He pointed out that the advisory committee made a number of changes

following publication to refine and clarify the instructions for creditors and to conform them
more closely to the provisions of the Bankruptcy Code. He added that the form had been

redesigned by a graphics expert and expanded to two pages to make it easier to read..

_o ~~, t FoRM 10 - - L
Professor Resnici said that Form 10 ( proof of claim) had been reformatted by a graphics

expert. The advisory committee had made additional changes after publication to make the form

clearer and more accurate. The revisions make it easier for a claimant to specify the' total amount

of a claim, the amount of the claim secured by collateral, and the amount entitled to statutory

priority. , F ,
'Sjrtf, -'a 1 FoR14, s; [ 2 f e Li

Professor Resnick said that no`substantie changes had been made "follong publication L

in Form 14 (ballot for accepting or rejecting [a chapter 1] plan").

FoRM 17

Professor Resnick pointed out that revised Form 17 (notice of appeal under § 158(a) or Ar
(b) from a judgment, order, or decree of a bankruptcy judge) took account of a 1994 statutory

change providing that appeals from rulings by bankruptcy judges are heard by a bankruptcy

appellate panel, if one has been established, unless a party elects to have the appeal heard by the

district court. He noted that revised Form 17, as'published, had included a statement informing

the appellant how to exercise the right to have the case heard by a district judge, rather than a,

bankruptcy appellate panel. Following publication, the advisory committee expanded the
statement to inform other parties that they also had the right to have the appeal heard by the

district court.

FORM 18

Professor Resnick said that Form 18 (discharge bf debtor)had been revised after

publication to provide greater clarity. He noted that the instructions, which consist of a plain
English explanation of the discharge'and its effect, had been moved to the reverse side of the '
form.
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FoRMs 20A and 20B

Professor Resnick said that Forms 20A (notice of motion or objection) and 20B
(notice of objection to claim) were new. He explained that many parties in bankruptcy cases do
not have lawyers. They do not readily understand the nature of the legal documents they receive,
such as motion papers and objections to claims. Thus, they do not know what they have to do to
protect their rights. The new forms provide plain-English, user-friendly explanations to parties
regarding the procedures they must follow to respond to certain motions and objections.

One of the members inquired as to the significance of the dates printed at the top of the
forms. Judge Duplantier recommended that the date shown on each form should be the date on
which it is approved by the Judicial Conference.

The committee voted without objection to approve all the proposed revisions in the
forms and send them to the Judicial Conference, with a recommendation that they become
effective immediately, but that use of the amended forms become mandatory only on
March 1, 1988.

Rules Amendments for Publication

L Judge Duplantier reported that the advisory committee had deferred going forward with
minor changes in the rules in order to present the Standing Committee with a single package of
proposed amendments. He pointed out that the package included amendments to 16 rules, seven
of which dealt with a single situation (FED. R. BANKR. P. 7062, 9014, 3020, 3021,4001, 6004,
and 6006).

FED. R. BANKR. P. 7062, 9014, 3020, 3021, 4001, 6004, and 6006

FED. R. BANKR. P. 7062 incorporates FED. R. Civ. P. 62, which provides that no
execution may issue on ajudgment until 10 days after its entry. Rule 7062 applies on its face to
adversary proceedings, but it is also made applicable to contested matters through Rule 9014.

Lo

Professor Resnick explained that Rule 7062 had been amended over the years to make
exceptions to the 10-day stay rule for certain categories of contested matters, i.e., those involvingU:twJ time-sensitive situations when prevailing parties have a need for prompt execution of judgments.
The advisory committee had pending before it requests for additional exceptions.

The committee decided that it was not appropriate to have a long, and expanding, laundry
list of exceptions for contested matters in a rule designed to address adversary proceedings. It
decided, instead, to conduct a comprehensive review of all types of contested matters and
determine which should be subject to the 10-day stay, taking into account such factors as the
need for speed and whether appeals would be effectively mooted unless the order is stayed. As a
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Lj

result of the review, the advisory committee concluded as a matter of policy that the 1 0-day stay

should not apply to contested matters generally, unless a court rules otherwise in a specific case.

Accordingly, the advisory committee decided: (1) to delete the language in Rule 9014

that makes Rule 7962 applicable to contested matters; and ,(2) to delete the list of specific
categories of contested matters in Rule 7062.,I Thus, as amended, Rule 7062 would apply in

adversary proceedings, but not in contesteld, matters.

Professor Resnick added that the advisory committee had decided that there should be

four specific Hexceptions to the general rule against stay of judgments in contested matters. The r
exceptions should be set forth, not in Rules 7062 or 9014, but in the substantive rules that govern

each pertinent category of contested matter. Accordingly, the advisory committee recommended
that the following categories of orders be stayed for a 10-day period, unless a court orders, l

otherwise: , 3

1. FED. R. BANKR. P. 3020(e) and 3021 - an order confirming a plan; ,

2. FED. R. BANKR. P. 4001 e an order granting a motion for relief from the automatic
stay under Rule 4001(a)(1); C

3. FED. R. BANKR. P. 6004 - an order authorizing the use, sale, or lease of property
other than cash collateral; and,

4. FED. R. BANKR. P. 6006 - an order authorizing a trustee to assign an executory
contract or unexpired lease under 11 U.S.C. § 365(f).

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. BANKR. P. 1017 v
Professor Resnick stated that Rule 1017, governing dismissal or conversion of a case,

currently provides that all parties are entitled to notice of a motion by a United States trustee to

dismiss a chapter 7,case for failure to file schedules.' The advisory committee would revise the
rule to provide that only the debtor, -the trustee, and other parties specified by the court are

entitled to notice. He pointed out that the revision would avoid the expense of sending notices to

all creditors. ,

FED.R. BANKR. P. 1019 l

L1

Professor Resnick reported that several changes were being proposed in Rule 1019,
governing conversion of a case to chapter 7. He said that the revised rule would clarify that a

2
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motion for an extension of time to file a statement of intention regarding collateral must be filed
or made orally before the time expires. The amendments would also clarify ambiguities in the
rule regarding the method of obtaining payment of claims for administrative expenses. The rule
would specify that a holder of such claims must file a timely request for payment under § 503(a)
of the Code, rather than a proof of claim, and would set a deadline for doing so. The committee
would conform the rule to recent statutory amendments and provide the government a period of
180 days to file a claim.

FED. R. BANKR. P. 2002

Professor Resnick stated that the proposed revisions to Rule 2002(a)(4) would save
noticing costs. Under the current rule, notice of a hearing on dismissal of a case for failure of the
debtor to file schedules must be sent to every creditor. The rule would be amended to conform
with the revised Rule 1017 requiring that notice be sent only to certain parties. The same
revision would be made with regard to providing notice of dismissal of a case because of the
debtor's failure to pay the prescribed filing fee.

FED. R. BANKR. P. 2003

'
L Professor Resnick noted that Rule 2003(d)(3) governs the election of a chapter 7 trustee.

It requires the United States trustee to mail a copy of a report of a disputed election to any party
in interest that has requested it. The revised rule would give a party 10 days from the date the

Lit United States trustee files the report-rather than 10 days from the date of the meeting of
creditors-to file a motion to resolve the dispute.

Professor Resnick pointed out that the Congress had amended the Bankruptcy Code in
1994 to authorize creditors to elect a trustee in a chapter 11 case. The advisory committee then
amended Rule 2007.1 to provide procedures for electing and appointing a trustee. The revised
rule-scheduled to take effect on December 1, 1997-provides that the election of a chapter 11
trustee is to be conducted in the manner provided in Rule 2003(b)(3) for electing a chapter 7

L trustee. The proposed revisions to Rule 2003(d), governing the report of a trustee's election and
the resolution of a disputed election, are patterned after newly-revised Rule 2007.1(b)(3).

7 FED. R. BANKR. P. 4004 and 4007

Professor Resnick said that the advisory committee made companion changes in Rule
4004, governing objections to discharge of the debtor, and Rule 4007, governing complaints to
determine the dischargeability of a particular debt. The advisory committee proposed amending
these rules to clarify that the deadline for filing a complaint objecting to discharge or
dischargeability is 60 days after the first date set for the meeting of creditors, whether or not the
meeting is actually held on that date. The committee would also revise both rules to provide that
a motion for an extension of time to file a complaint must be filed before the time has expired.
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FED. R. BANKR. P. 7001

Professor Resnick explained that Rule 7001, which defines adversary proceedings, would

be amended to provide that an adversary proceeding is not necessary to obtain injunctive or other

equitable relief if that relief is provided for in a reorganization plan.

FED. R. BANKR P. 7004 '

Professor Resnick noted that Rule 7004(e), governing service, provides that service of a

summons (which may be by mail) must be made within 10 days of issuance. The proposed

revision would carve out an exception by providing that the 10-day limit does not apply if the L
summons is served in a foreign country.

FED. R. BANKR. P. 9006 K

Professor Resnick noted that Rule 9006(c)((2), as amended, would prohibit any reduction

of the time fixed for filing a request for payment of an administrative expense incurred after

commencement of a case and before conversion of the case to chapter 7.

The committee voted without objection to approve all the proposed amendments
above for publication.

REPORT OF THE ADVISORY COMMITTEE'ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his

memorandum of May 21, 1997 (Agenda Item 5).

Amendments for Judicial Conference Approval

FED. R. Civ. P.23 '

Judge Niemeyer reported that the advisory committee had studied class actions and mass

tort litigation in depth for nearly six years. During the course of that study, it had actively J
solicited the views of lawyers, judges, and others on every aspect of class litigation. The
advisory committee, he said, had concluded that most of the perceived problems affecting class -

litigation and mass torts simply could not be resolved through the federal rulemaking process.

After intense investigation and discussion, the advisory committee published the following five

relatively modest proposals to amend Rule 23:

1. 'Expanding the list of factors that a judgenmust consider under Rule 23(b)(3) in
determining whether common questions of law or fact predominate over questions KK
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affecting only individual class members and whether a class action is superior to
other available methods for adjudicating the controversy;

2. Providing explicit authorization for a judge to certify a settlement class;

3. Requiring a judge to conduct a hearing before approving a settlement,

4. Requiring a judge to make a determination as to class certification "when
practicable," rather than "as soon as practicable"; and

L. 5. Authorizing a discretionary, interlocutory appeal of a class certification decision.

Judge Niemeyer stated that the advisory committee had received an enormous volume of
responses on the proposed changes to Rule 23 and had conducted three public hearings . He
stated that the comments had been very thoughtful and informative, and the debate had been
conducted on the highest intellectual and practical level. Following the publication period and

Li,,,,,6J the hearings, the committee asked the Administrative Office to collect and publish the statemenfs
of lawyers, academics, and others for consideration by the Standing Committee and the advisory
committees.

Judge Niemeyer reported hat excellent points had been made by commentators on each
side of each proposal. In the end, however, it was clear to the advisory committee that there are
deep philosophical divisions of opinion on many of the issues. Moreover, the advisory
committee had decided that it woud have to defer further consideration of settlement class issues
until the Supreme Court rendered a decision in Amchem Products, Inc. v. Windsor.

He stated that the advisory committee at this time was seeking Judicial Conference
approval of only two proposed changes in Rule 23:

LIw

1. a new subdivision (f) that would authorize interlocutory appeals, and

2. an amendment to paragraph (c)(l) that would require a court to make a class
certification decision "when practicable."

He added that the other proposed changes in the rule had either been withdrawn by the
advisory committee or were being deferred for further study.

Rule 23(f) - Interlocutory Appeal

Judge Niemeyer stated that there was a strong consensus within the advisory committee
and among the commentators in favor of permitting a court of appeals-in its sole discretion-to
take an appeal from a district court order granting or denying class action certification. The
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proposal would enable the courts of appeals to develop the law. This change alone, he said,
might well prove to be the most effective solution to many of the problems with class actions.
He emphasized that the advisory committee believed that appellate review of class action
determinations was very beneficial and should not be impeded by the restraints imposed by
mandamus and 28 U.S.C. § 1292(b). He added that the appellate review provision was not L
philosophically connected to any of the other proposed changes in Rule 23. Therefore, it should
be separated from the other proposed changes and approved by the Judicial Conference
immediately. Li

Several members pointed out that it was generally not appropriate to proceed with
piecemeal changes in a rule, especially when additional changes in a rule are anticipated in the
next year or two. But the consensus of the committee was that the proposed interlocutory appeal
provision of Rule 23(f) was sufficiently distinct fro m the other changes in the rule under
consideration, and of sufficient benefit that it justified an exception to the normal rule.

One of the members said that the change might result in thousands of additional cases in
the courts of appeals and add substantial coststo litigants, especially in civil rights cases. But
many of the members of the committee, including its appellate judges, stated that the courts of r-
appeals make prompt decisions-usually within a matter of days-on whether to accept an
interlocutory appeal., And once they accept an interlocutory appeal, they normally decide it on
the merits with dispatch. Several mrembers, emphasized that the courtsof appeals simply will not
take cases that do not appear to have merit. Some judges added that class action dcisions were
an important area of jurisprudence that could be helped by having more appellate decisions,
especially at early stages of litigation befo e the parties incur great costs and delays.

The committee voted without objection to approve the proposed new Rule 23(I),and
send it to the Judicial Conference.

Rule 23(c)(1) - "When practicable"

Some members observed that changing the time frame for the court to make a class action
determination from "as soon as practicable" to "when practicable" merely conforms the rule to
current practice in the federal courts. They were of the opinion that the amendment provides a 7
district judge with needed flexibility to deal with the various categories and conditions of class L
actions in the district courts. Judge Niemeyer point out that districtjudges already exercise
that flexibility without negative consequence, and no adverse comments had been received on the
proposal during the public comment period., ,

Others thought that the proposed amendment would make a significant change in the rule
because it could result in districtjudges delaying their certification decisions. They pointed out l
that in 1966 the drafters of Rmule 23 had ade a conscious decision to require the court to make a
prompt class certification decision, leaving substantive decisions to be made later in the case 7
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when they would be binding on all parties. It was suggested, too, that the impact of the class
certification decision on absentees was a very serious question that needed to be addressed
further.

Some members suggested that the proposed amendment be deferred for further
L- consideration by the advisory committee and included eventually with the package of other

proposed amendments to Rule 23.

The motion to approve the amendment to Rule 23(c)(1) and send it to the Judicial
Conference failed.

L Other proposed amendments to Rule 23

Judge Niemeyer reported that the advisory committee had decided not to proceed with
proposed new subparagraph (b)(3)(A). It would have added as an additional matter pertinent to
the court's findings of commonality and superiority "the practical ability of individual class
members to pursue their claims without class certification." He explained that the advisory
committee had decided that the benefits to be derived from the change were outweighed by the
risk of introducing changes in the rule. The committee also abandoned further action on the
proposed amendment to subparagraph (b)(3)(B), which slightly clarified the existing
subparagraph (A).

Judge Niemeyer said that the advisory committee had decided to conduct further study on
the proposed amendment to subparagraph (b)(3)(C). It would authorize the court to consider the
maturity of related litigation involving class members in making its commonality and superiority

L.~. findings. He pointed out that as a result of public comments, the committee had improved the
language of the amendment to read as follows: "the extent and nature of any related litigation and

r the maturity of the issues involved in the controversy."

Judge Niemeyer advised that the proposed subparagraph (b)(3)(F) would add to the list of
matters pertinent to the court's findings "whether the probable relief to individual class members
justifies the costs and burdens of class litigation." He said that it had attracted an enormous
amount of public comment, and articulate views had been expressed both in favor of and against
the proposed amendment. He pointed out that the debate over the amendment had disclosed
competing economic interests and basic philosophical differences as to the very purposes of Rule
23 and class actions.

He reported that the advisory committee had not made a final decision as to whether to
proceed with the amended Rule 23(b)(3)(F). It would continue to study the matter further and7 consider five possible options at its next meeting.
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He added that the advisory committee had also deferred action on the proposed new
paragraph (b)(4), regarding settlement classes, until after Supreme Court action in Amchem
Products, Inc. v. Windsor.

Judge Niemeyer reported that the advisory committee would consider all remaining class
action proposals as part of a package at its October 1997 meeting. He reemphasized that the
class action debate had evoked substantial public interest and had disclosed deep philosophical 7
divisions. On the one hand, there had been a great deal of support for amending the rule to
eliminate cited abuses in current practices, particularly class actions resulting in insignificant
awards for individual, largely uninterested, class members and large fees for attorneys. On the
other hand, many commentators argued that class actions, regardless of the monetary value of
individual awards, serve vital social purposes.

He added that sentiment had also been expressed in favor of making no additional
changes in the rule because: (1) resolution of the perceived problems may well lie beyond the
jurisdiction of the rules committees to correct; and (2) the courts of appeals may 'resolve many of

the problems through the development of case law.

iljS, i al S j. ,Informational Items ,

Judge Niemeyer reported that the advisory committee was making good progress in its
comprehensive study ofdiscovery. It was evaluating the role of discovery in civil litigation, its
cost, and its relation tolthe dispute-resolution process. As part of the review, the committee
would consider whether any changes could be made to lessen the cost of discovery while
retaining the value of the information obtained.

In addition, he pointed out that both the Civil Justice Reform Act of 1990 and the 1993 r
amendments to the Federal Rules of Civil Procedure had authorized substantial local court ' ,
variations in pretrial procedures. He stated that the advisory committee would like to return to
greater national uniformity in civil practice as a matter of policy, but it realized the difficulty of

gaining acceptance of uniform national rules after several years of local variations.

Judge Niemeyer stated that the advisory committee had planned a major symposium on Fn
discovery, to be held in September 1997 at Boston College Law'School. Knowledgeable
members of the bar and the academic community had been invited to identify and explore issues
and make recommendations to the committee. He invited the members of the Standing
Committee to attendand participate in the conference. L

He reported that the advisory committee had appointed an ad hoc subcommittee to review
proposed changes in the admiralty rules. The subcommittee was working closely with the L
admiralty bar and the Department of Justice. He pointed out that the provisions in the admiralty
rules dealing with forfeiture of assets were particularly important since the admiralty rules
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govern, by reference, many categories of non-admiralty forfeiture proceedings As part of its
7 drafting process, the subcommittee had concluded that the time limits set forth in the rules for
k regular admiralty cases should be different from those for other categories of forfeiture cases.

Judge Niemeyer expressed concern that several bills had been introduced in the Congress
to legislate forfeiture proceedings. The drafters had not had the benefit of the broad input that
the advisory committee and its subcommittee had received from the bar and others. As a result,

7 the bills, among other things, overlooked important distinctions between admiralty proceedings
and other types of forfeiture proceedings.

Judge Niemeyer reported that the Civil Rules Committee was studying the inconsistent
and misleading provisions governing the timing of the answer to a writ of habeas corpus under
Civil Rule 81(a)(2) and Rule 4 of the § 2254 Rules, which was adopted after Rule 81(a)(2) was

L last amended. Correcting Rule 81 would be directly affected by and dependent on any change in
the rules governing § 2254 proceedings involving the timing of the habeas corpus answer.

r, Accordingly, Judge Niemeyer recommended that this topic should be initially addressed by the
Criminal Rules Committee. Judge Jensen and Professor Schlueter, chair and reporter,
respectively of the Criminal Rules Committee agreed to have their committee study the issue.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of May 21, 1997 (Agenda Item 6).

Amendmentsfor Judicial Conference Approval

FED. R. CRIM. P. 5.1 AND 26.2

Judge Jensen pointed out that the amendments to Rules 5.1 and 26.2 were companion
amendments. Rule 26.2 governs the production of prior statements of a witness once the witness
has testified on direct examination. It has been amended several times in recent years to expand
its scope to other categories of criminal proceedings besides trials, such as sentencing hearings,
detention hearings, and probation revocation hearings. The proposed amendments would extend

L '@ the rule's application to preliminary examinations conducted under Rule 5.1.

One member raised the possibility that the rule might be read as encompassing a witness
at a preliminary examination who has testified previously at a grand jury proceeding. Some
members responded that the situation was at most a theoretical possibility, since preliminary
examinations are not conducted once a grand jury returns an indictment.

LRs
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The committee voted without objection to approve the proposed amendments and
send them to the Judicial Conference.

FED. R. CRIM. P. 31

Judge Jensen explained that the proposed amendments to Rule 31 would require that
polling of a jury be conducted individually. He added, though, that the rule did not require C

individual polling as to each count.

The chair noticed that the text of the amended rule used "must," rather than "shall." She
suggested that the use of "shall",might be more prudent in light of the Supreme Court's concern L
over making style changes in the rules on a piecemeal basis. Judge Jensen and Professor
Schlueter concurred and said that the advisory committee would continue to use "shall" until it [7

was ready to send forward a complete style revision of the entire body of criminal rules. A

The committee voted without objection to approve the proposed amendments and K
send them to the Judicial Conference

FED. R. CRIM. P. 33 7L
Judge Jensen stated that under the current rule, a motion for a new trial based on newly-

discovered evidence must be made within two years after the "final judgment." The proposed
amendment, as published, would have established a time period of two years from "the verdict or
finding of guilty." During the public comment period, the committee received comments that the
proposal would seriously reduce the amount of time available to file a motion for a new trial
under some circumstances. Accordingly, the advisory committee decided that an additional year
was appropriate, and it set the deadline at three years from the verdict or finding of guilty. 7

One of the members questioned the use of the word "must" on lines 9 and 12. Following
discussion, the consensus of the committee was that the use of "may" in the text of the existing
rule should be retained. L

The committee voted without objection to approve the proposed amendments and 7
send them to the Judicial Conference

FED. R CRIM. P. 35

Judge Jensen pointed out that the proposed amendments to Rule 35(b) would allow a
court to aggregate a defendant's pre-sentencing and post-sentencing assistance in determining
whether to reduce a sentence to reflect the defendant's "substantial assistance" to the
government.
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Judge Jensen agreed to a suggestion to delete the comma in line five of the text. He did
not agree to change the words "subsequent assistance" to "later assistance," because the words
X"subsequent assistance" are contained in the pertinent statute and have been used in the case law. .

The committee voted without objection to approve the proposed amendments and
L send them to the Judicial Conference

FED. R. CruM. P.43

Judge Jensen explained that the proposed amendment to the rule was intended to provide
consistency in the situations when the defendant's presence is required at a resentencing
proceeding.

K Judge Jensen noted that Rule 35(a) deals with a situation when the sentence has been
reversed on appeal and the case remanded for resentencing. This involves a "correction" of the
sentence, and the defendant should be present for the resentencing. But a court should be
permitted to reduce or correct a sentence under Rule 35(b) or (c) without the defendant being
present. Rule 35(b) deals with reduction of a sentence for substantial assistance. Rule 35(c)
gives the trial court seven days to correct a sentence for arithmetical, technical, or other clear
error. There wvas also no need to require the presence of the defendant at resentencing hearings
conducted under 18 U.S.C. § 3582(c). That statute governs resentencing conducted as a result of
retroactive changes in the sentencitngguidelines or a motion by the Bureau of Prisons to reduce a

bit, sentence based on "extraordinary and compelling reasons." Judge Jensen emphasized, however,
that the court retains discretion to require or permit a defendant to attend any of these

v- resentencing proceedings.

The committee voted without objection to approve the proposed amendment and
send it to the Judicial Conference.

i; ,'" 'Kf'l ' b , Amendmentsfor Publication

L^.# FED. R. CRIM. P. 6

Judge Jensen reported that the proposed amendments to the rule addressed two issues.
i6- First, under the present rule, necessary interpreters are authorized to be present during grand jury

sessions, but not during grand jury deliberations. The proposed amendment would allow an
interpreter for a deafjuror to be present while the grand jury is deliberating or voting.

Second,_ under the present rule, the entire grand jury must be present in the courtroom
when an indictment is returned. The proposed amendment would authorize the foreperson or
deputy foreperson to return the indictment in open court on behalf of the jury. The amendment
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).~~~~~~~,
would save time, expense, and inconvenience by not requiring the whole grand jury to be
transported to the courtroom. X

In addition, Judge Jensen reported that legislation had just been introduced in the
Congress by Representative Goodlatte, H.R. 1536, that would reduce the size of a grand jury to L
nine persons, with a minimum of seven needed to return an indictment. He pointed out that the
advisory committee had not had the legislation on the agenda of its last meeting. Accordingly, it
had not taken a position on its merits. Historically, however, the advisory committee from 1974
to 1977 favored a reduction in the size of the grand jury.

Judge Jensen said that the current legislation had been referred for response to the 'it

Judicial Conference's Court Administration and Case Management Committee and Criminal
Law Committee. Both committees had considered the measure at their recent meetings and
decided to recommend referring the matter to the Advisory Committee on Criminal Rules.

The members 'agreed that the proposal toreduce the size of rand juries should proceed
through the normal Rules Enabling Act process, even though the process takes considerable time
and the Congress might resolve the mattertsooner by legislation. One member suggested,,
however, that the issue was potentially ctonoerial andimight not be enacted by the Congress. L

Judge Jensen stated that the advisory comuittee odd consider the matter at its October 1997
meeting, and any proposed amendments toule 6 iwould 0proceedi Though the normal public
comment process. 'I, J'[

Judge Jensen argued that the two changes in Rule 6 recommended by the-advisory l7
committee should proceed to immediate publication without awaiting action regarding the size of
grand juries. Several members concurred and urged publication of Pte current amendments.

Some members, however, questioned why the proposed amndment should be limited to
interpreters for deafjurors. And one member questioned the use of the word "deaf," favoring
"hearing impaired" as the more appropriate characterization.

Judge Easterbrook moved to strike the word "deaf" from the amendment. The
committee approved the motion, with four members opposed. K

LJ
Judge Jensen and Professor Schlueter responded that the advisory committee was very

reluctant to open up the exception by allowing all potentialtypes of interpreters into the grand
jury deliberations. Accordingly, it had specifically limited the amendment to interpreters for deaf
jurors. One participant suggested that the advisory committee explicitly solicit public comments
on whether the proposal should be broadened to cover other groups.

Judge Sear moved for reconsideration of Judge Easterbrook's amendment to strike
the word "deaf" from the amendment. The committee approved the motion.
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L
On reconsideration, the committee approved Judge Easterbrook's motion by a 6-5

vote. Then it approved without objection the amendments to Rule 5 for publication.

One of the members suggested that the committee note to the rule was inconsistent with
the text. He recommended that the advisory committee rewrite the note to Rule 6(d) to notify theL>a1 public that it was seeking input on the issue of how broad the exception for interpreters should
be.

FED. R. CRIM. P. 1 1

Judge Jensen reportedathat the first proposed amendment in Rule 11 would merely update
the rule by changing the term "defendant corporation" to "defendant organization, as defined in
18 U.S.C. § 18."

The committee voted without objection toiapprove the proposed amendment for
publication.,

The second amendment, referred to the advisory committee by the Criminal Law
Committee, would add to the Rule 1 1(c) colloquy a requirement that the court inform the
defendant of the terms of any provision in a plea agreement waiving the defendant's right to
appeal or collaterally attack the sentence. He said that it was increasingly common for plea
agreements to include an agreement by the defendant not to appeal. But the current rule does not

L. require the court to inquire into the waiver of appeal. He suggested that the amendment would
provide greater certainty as to the plea the defendant enters.

L. The committee voted without objection to approve the proposed amendment for
publication.

K Judge Jensen said that the final proposed changes to the rule govern plea agreements and
plea agreement procedures under Rule 1 1(e). They had been coordinated with the United States

L Sentencing Commission and the Criminal Law Committee.

He explained that the rule had never been modified to take into account the impact of the
sentencing guidelines, which have enlarged the very concept of a sentence and the procedures for
reaching a sentence. A court, for example, now must determine whether a particular provision of
the guidelines, a policy statement of the commission, or a sentencing factor is applicable in a
case. Accordingly, the amendments to Rule 1 1(e) would recognize that a plea agreement may
address not only a particular sentence but also the applicability of a specific sentencing guideline,
sentencing factor, or-Commission policy statement.
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LJ

A member suggested that the proposed style change in lines 18-19-from "engage in
discussions with a view toward reaching an agreement" to "discuss an agreement"-was L

inappropriate. He recommended that the language be amended to read "agree that."

Several members expressed concern that the proposed amendment to Rule 1 I(e)(1)(C)
would authorize the defendant and the United States attorney to agree to "facts" that are not
established facts. They argued that it would further remove the judge as a check on the integrity
of the sentencing process and as a guardian in assuring equal treatment for all defendants. Judge K
Jensen acknowledged the concern and said that the Sentencing Commission also was aware of
potentialproblems with inappropriate agreements. Nevetheless,, the advisory committee and the
Commission urgedpublication d p ublic comm ent on the matter. Mr. Paule y added that
Department of Justice's internal guidelines prohibit prosecutors from agreeing to unestablished
facts. It was also pointed out by several members that the ultimate bulwark against abuse is the C

district judge's authority to reject the plea agreement.

The committee voted without objection to approve the proposed amendments for 7
publication. ,,

FED. R. CIM. P.24

Judge Jensen explained that under the present rule, alternate jurors must be discharged-
when the jury retires to deliberate. The proposed amendments would eliminate this requirement,
thereby giving the trial court discretion either to retain or dischargethe alternate jurors.

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. CRIM. P. 30

Judge Jensen stated that the proposed amendments would permit the trial court, in its
discretion, to require or permit the parties to file any proposed instructions before trial.

The committee voted without objection to approve the proposed amendments for
publication.

FED. R. CRIM. P. 32.2

Judge Jensen reported that the proposed new Rule 32.2 would consolidate several
procedural rules governing the forfeiture of assets in a criminal case. The changes had been'
motivated in large measure by the Supreme Court's decision in Libretti v. United States, 116 6
S. Ct. 356 (1995), which made it clear that forfeiture is a part of the sentence. The proposed new
rule, accordingly, would incorporate forfeiture into the sentencing process. He pointed out that
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the rule addressed the problem of third parties whose property rights needed to be protected. It
also recognized that forfeiture proceedings are akin to a civil case and, therefore, provided for
appropriate discovery.

Judge Jensen said that competing bills had been introduced in the Congress dealing with
L forfeiture of assets. Judge Stotler added that the bills were replete with references to the federal

rules. She said that she had been struck by the fact that the Congress apparently wanted to move
quickly on forfeiture legislation, but the subject matter was very complex and not well
understood by lawyers and judges. There were already more than 100 forfeiture statutes on the
books, and the outcome of the various forfeiture bills in the Congress was uncertain. Judge
Stotler pointed out that the rules committees had attempted to deal only with a small part of the
forfeiture problem, and she suggested that it would be preferable if the Congress enacted a

C uniform forfeiture code or simply referred all procedural issues to the rules process.

Judge Jensen responded that the advisory committee's proposal dealt oniy with criminal
forfeiture as a part of sentencing. Mr. Waxman added that it would be desirable t bhave a

L concordance between the various statutes and rules and between civil and criminal forfeiture.
Nevertheless, he urged that the proposed new Rule 32.2 be published for comment. He stated
that forfeiture was a controversial subject, and the Department of Justice preferred to have
criminal forfeiture procedures enacted carefully through the Rules Enabling Actprocess, rather
than by legislative happenstance in the Congress.

L Some of the members expressed concern over the complexity of the proposed rule and its
blending of civil and criminal concepts. They suggested that consideration might be given to
drafting a simple rule declaring that the pertinent property was forfeited to the government.

L d Interested third parties, accordingly, would have to file a civil suit to assert their property rights.

7 The committee voted without objection to approve the proposed new rule for
L publication.

FED. R. CIuM. P. 54

Judge Jensen explained that the proposed amendment to the rule was technical. It would
merely eliminate the reference to the United States District Court for the District of the Canal
Zone, which no longer exists.

F The committee voted without objection to approve the proposed amendment for
publication.

Informational Items
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Judge Jensen reported that the advisory committee had received a recommendation from
the Federal Magistrate Judges Association that Rule 5(c) be amended to delete its restriction on a KL
magistrate judge continuing a preliminary examination. He said that the advisory committee had
concurred with the association on the merits of the proposal, but it concluded that the restriction
emanated from the underlying statute, 18 U.S.C. § 3060,, on which the rule is based. Therefore, L
the committee recommended that the Standing Committee ask the Judicial Conference to seek
legislation to amend the statute. r ,

Mr. McCabe added that the recommendation ,of the advisory committee had just been,,, x

endorsed by the, ,Magistrate Judges ,Comittee of the Judicial, Conferene

Judge Easterbrook moved to reject the recommendation seeking amendment of
18 U.S.C. § 3060(c) on the groundsrthat the proposed change should be enacted through the
Rules Enabling Act process, relying eventuay -onoperation of the supersession clause.
He pointed out that!the Supremn Cdurt recently had voithe the service provisions in the Suits in
Admiralty Act on suprsessionclause grounds. Henderson v. United States, 116 S. Ct. 1638
(1996) l 4 I -

The comittee voted wvithout objection4to approve theemotion., I li ud, I 77

, [ ,' g I, f 0 jllltj' 19 L 3

REPORT OF THE ADVISORY COMMIlTEE ON EVIDENCE RULES L

Professor Capra presented the report of the advisory committee, as set forth in Judge Fern -C

M. Smith's memorandum of May 1, 1997 (Agenda Item 9). ,

Amendments for Judicial Conference Approval,

FED. R. EvID. 615

Professor Capra stated that the proposed amendment to the rule took account of recent
statutory changes giving crime victims the right not to be excluded from criminal trials. C

Judge Easterbrook expressed concern over incorporating references to specific statutes in L.
the rules. He pointed out that statutes are frequently amended or superseded. Therefore, he
argued for a generic reference to categories of persons who may not be excluded from
proceedings. He moved that the following language be added to the end of Rule 615: "(4) a,
person authorized by statute to be present." Professor Capra responded that the advisory
committee had included a specific statutory reference because it believed that a generic reference E
might not be strong enough in light of the Congress' express interest and recent actions regarding
victims' rights. K
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The motion was approved without objection.

Professor Capra requested that the amendment be approved without publishing for public
comment, since it was merely a conforming amendment. One of the members concurred and
emphasized that it was very important to move quickly on the proposal because of congressional
interest and policy in expanding victims' rights.

The committee'voted without objection that the proposed amendment was
conforming and approved the rule without publication for public comment.

Amendmentsfor Publication

FED. R. EvID. 103

'I Professor Capra explained that proposed new subdivision (e) addressed the issue of when
a party must renew at trial an in limine objection decided adversely to the party. He noted that a

L. version of the proposal had been published once before, but later withdrawn by the advisory
committee after public comments had revealed the text to be unclear. The advisory committee
then redrafted the rule, patterning it in large part on a Kentucky state court rule. He pointed out
that the third sentence of the new subdivision was intended to codify Luce v. United States, 469
U.S. 38 (1984), which held that a criminal defendant must testify at trial in order to preserve anr objection to the trial court's decision admitting the defendant's prior convictions for purposes of
impeachment.

In response to a question from one of the members, Professor Capra'stated that the
L advisory committee had deliberately limited the sentence's application to criminal cases,

believing that its extension to civil cases might cause problems.

Judge Easterbrook expressed several objections to the new subdivision and moved
to send it back to the advisory committee for further drafting. 'He argued that, as formulated,
the third sentence of the proposed text would apply only when the court's ruling is conditioned
on "the testimony of a witness," rather than on the introduction of evidence. He pointed out that,
although the Luce case involved testimony, the principle on which it rested is not limited to
testimony. In other words, there is no logical distinction between testimony and'documentary
evidence. Therefore, the court's ruling should be conditioned on admissibility, rather than on
testimony. In addition, the text of the third sentence implied that the court's ruling itself was
conditional. In reality, it is merely dependent on a party's decision to introduce evidence.

He also questioned the formulation of the second sentence of the subdivision, which
states that a motion for an advance ruling, when definitively resolved on the reco'rd, is sufficient
to "preserve error" for appellate review. The implication of the text, he said, was that the movant
may preserve the claim for review, but not the opponent. He added that use of the words

L A 2
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"preserve error" was inappropriate, since there is no intent to preserve error. Rather, the
language should be recast to state that a party need not make an exception to a particular ruling in
order to preserve the right to appeal. Moreover, it is the court's definitive ruling against aparty
that preserves the right to appeal,mnot "a motion for an advance ruling."

Several members expressed support for the substance of the proposal. One lawyer-
member emphasized that it represented a,,significant improvement over the earlier draft.,,,The
consensus of the committee, however, was that the subdivision should be returned to the L
advisory committee for redrafting in light of the comments made during the discussion.

Informational Items

Professor Capra pointed out that the committee notes to several of the Federal Rules of
Evidence contained inaccuracies. The notes had been prepared to support and explain the L
advisory committee's draft of the rules. But the rules ultimately enacted by the Congress differed
in several respects from the committee's version. '

He reported, for example, that the advisory, committee had reviewed the notes recently
and had discovered references in 21 notes to rules that were not in fact approved by the Congress.
In some instances the committee notes were directly contrary to the positions eventually taken by
the Congress. Accordingly, the committee notes ,were a potential trap for unwary attorneys.

He stated that the advisory committee was considering preparing a short list of editorial'
comments pointing out the discrepancies between the notes and the rules and asking law book
publishers to include the comments in their publications of the rules. He explained that the l
proposed comments would consist of short bullets set forth at each troublesome section of the
rules. The members were asked for their initial views of this proposed course of action. rn

A couple of participants suggested that it might be preferable to inform law book
publishers that the committee notes are not meaningful and should no'longer be included in their
publications. Other participants, however, responded that the notes were a part of the legislative
history of the rules and should continue to be made available. Some members suggested that any
action that would help clarify the matter for users should be encouraged. Professor Coquillette
added thatthe reportershad agreed to discuss the matter at their working luncheon.

STATUS REPORT ON THE ATTORNEY CONDUCT STUDY

Professor Coquillette reported that he had completed work on the several background,
studies of attorney conduct that the committee had requested of him. He pointed out that the last L
two studies-analyzing the case law under FED. R. APP. 46 and bankruptcy cases involving
attorney conduct rules-were set forth as geda Item 7. Heithanked the Federal Judicial Center
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in general, and Marie Leary in particular, for invaluable assistance in conducting the studies,
especially the survey of existing district court practices and preferences. He also thanked Judge

Logan and Professor Mooney for their help in compiling the appellate court study and Patricia

Channon for her help on the bankruptcy study. He concluded that the committee had now

studied attorney conduct in the federal courts in every meaningful way.

Potential Courses ofAction

Professor Coquillette suggested that the committee might wish to consider four possible

courses of action regarding attorney conduct:

1. Do nothing.

L 2. Draft a model local rule on attorney conduct that could be adopted voluntarily by
the district courts, and possibly by the courts of appeals.

L 3. Draft a small number of national rules to govern attorney conduct in the areas of

primary concern to bench and bar.

L 4. Draft both a model local rule and uniform national rules.

He stated that the committee had conducted two special conferences on attorney conduct

L with knowledgeable lawyers, professors, and state bar officials. At the conferences, the

participants had expressed a wide range of diverging views on how best to address attorney

conduct issues. There was no clear consensus among the participants as to whether conduct

matters should be governed by uniform national rules or by local court rules. Nevertheless, the

one thing that all the participants agreed upon was that the present system was deficient in

L several respects and that the rules committees should take some kind of action.

He pointed out that the principal advantage of national rules is that they would set forth a

uniform, national standard applicable in all federal courts. National rules, moreover, would have

the benefit of public comment and national debate under the Rules Enabling Act process. On the

other hand, a model local rule could be adopted more expeditiously and would not have to be

submitted to the Congress. He noted that the recent Federal Judicial Center survey had shown

that 30% of the courts favored national rules on attorney conduct, while 62% favored a local-rule

approach. He added that, to guide the committee's deliberations, he had included in the agenda

L materials samples of: (1) a model local rule for the courts of appeals; (2) an amended version of
FED. R. APP. P. 46; and (3) uniform federal rules of attorney conduct.

The members discussed generally the advantages and disadvantages of each approach.

Several members emphasized that;all attorneys as a matter of policy should be governed by the

Lq conduct rules of the states in which they are licensed to practice. They added, however, that it
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might be appropriate to carve out a very limited number of exceptions for federal lawyers that
would govern areas where there were overriding federal interests. L

Concerns of Federal Lawyerss

Mr. Waxman pointed out that federal lawyers face uncertainty in their practice and need,
as a minimum, a clear federal law to govern conflicts between jurisdictions. He added that n
federal law was needed in certain limited situations that impacted on the work of federal L
attorneys. Chief Justice Veasey responded that the Department of Justice's interest in uniformity
was understandable. Nevertheless, state bars also want uniformity for all lawyers ii the state. '
There should not be one set of conduct standards in the state courts and a different standard for
the federal courts of that state.

Mr.' Waxman'was asked which conduct issues were of particular concern to the LJ

Department of Justice and federal lawyers. He responded that there were no problems with the
rules governing attorney conduct within a court setting. Rather, the Department's concern was
limited to areas where state ethical rules reach, or purport to reach, conduct by federal LJ
prosecutors and other attorneys conducting investigations outside the court. These include such
matters as contacts with represented parties, subpoenas directed to attorneys, and the presentation K
of exculpatory evidence to grand juries.

Concerns in Bankruptcy Cases K

Professor Coquillette explained that attorney conduct in the bankruptcy courts raised
certain unique problems. The'local rules of the bankruptcy courts generally adopt the rules of the
district courts. Nevertheless, actual practice in the bankruptcy courts is very different from that
in the district courts. Bankruptcy judges usually look for guidance on matters of attorney conduct [7
to the Bankruptcy Code and to the common law of bankruptcy. There are, he said, serious
differences among the bankruptcy courts in applying these laws and a lack of clear and specific
conduct case law and guidelines. He recommended that further research be conducted on
attorney conduct issues and practices in the bankruptcy courts.'

Judge Duplantier reported that the Advisory Committee on Bankruptcy Rules had a
subcommittee in place that was considering attorney conduct issues in bankruptcy cases.
Professor Resnick stated that contemporary bankruptcy practice-with thousands of creditors 'and
claimants in an individual case-raises a number of specialized conduct issues that may not be
addressed adequately by existing state rules or by model local court rules. He pointed out, for
example, that the Bankruptcy Codelitself defines a "disinterested person," and it requires court
approval of certain appointments. The statutory definition, he said, was troublesome and had 1

been interpreted in different ways by the various courts of appeals. He also noted that the L
advisory committee was considering potential amendments to FED. R. BANKR. P. 2014, which
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requires an attorney, or other professional person, to disclose certain information to the court as
part of the appointment process.

Committee Action

Professor Hazard moved that the committee begin drafting rules, identifying theK problems, and eliciting discussion.

Judge Stotler concluded that there was a consensus among the committee members
that work should begin on drafting a set of national rules providing that state law governs
attorney conduct in the federal courts except in a few limited areas, such as certain
investigatory functions and certain aspects of bankruptcy practice. She asked Professor
Coquillette to continue with the work of drafting potential rules and making presentations on
attorney conduct issues to the advisory committees.

POSTING LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON THE INTERNET

Mr. Rabiej reported that courts are required by statute and rule to send copies of their
local rules to the Administrative Office. The AO maintains the rules in loose-leaf binders in its
library. They are not readily available to the public.

He stated that the rules office intends to begin posting the local rules on the Internet as a
service to public. He added that the office had also proposed posting the official bankruptcy
forms on the Internet.

REPORT OF THE STYLE SUBCOMMTI'TEE

Judge Parker, chair of the subcommittee, reported that the subcommittee had met with
0, Professor Coquillette and had drafted a short set of proposed guidelines designed to expedite the

process of reviewing proposed amendments for style. He pointed out that the advisory
committees and their reporters faced extremely short deadlines for completing drafts of proposed
amendments and committee notes.

Judge Parker said that the guidelines recommended that drafts be submitted by the
respective reporters to the rules office in the AO at least 30 days in advance of an advisory
committee meeting. The rules office immediately would send copies to the advisory committee,
the style subcommittee, and Mr. Garner, the style consultant. Mr. Garner would then coordinate
and consolidate the comments of the style subcommittee within 10 days and return theme to the
advisory committee reporter.
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The reporter would then have 10 days to consider the comments of the style
subcommittee, incorporate those he or she deemed appropriate, and return a revised draft to the
rules office for transmission to the advisory committee members. Accordingly, the advisory
committee members would have the original draft and the suggested style changes at least one
week before the committee meeting. After the advisory committee meeting, the reporter would
have one week to send a copy of the text and note, as approved by the committee, to the rules
office. This would allow the style subcommittee sufficient time before the Standing Committee 7
meeting to make any necessary last-minute changes. Li

COMMITTEE PRACTICES AND PROCEDURES,

Judge Stotler reported that the Executive Committee of the Judicial Conference had
requested the committee's views on certain Conference committee practices and procedures. She
said that she had responded to an earlier inquiry by stating that there was no need for the rules
committees to have liaison members to each of the circuits. Members of the rules committees
should represent the system nationally, rathertmhn circuit interests. She added that she proposed
to have the committee stand on its previous position r

On the other' hand, she emphasized that the use of liaisons between committees of the
Judicial Conference had been very useful. She pointed out, for example, that members of the
Court Administration and Case Management Comrnittee and the Federal-State Jurisdiction
Committee had been invited to attend rules committee meetings and that Judge Easterbrook had
been in contact with the chair of the Court Administration and Case Management Committee on
matters involving the Civil Justice Reform Act. "She stated that the use of liaisons had opened up
communications with other committees, and she asked for the committee's endorsement of the
increased use of liaisons with other committees.

Mr. Rabiej added that the Executive Committee had asked for the committee's views on
the use of subcommittees and the need for face-to-face subcommittee meetings. He pointed out r
that there was an attempt to reduce'the number of subcommittees generally and to restrict their Ll
meetings to telephone conferences. i'He reported that it was the view of the advisory committees
that the use of subcommittees was yerybeneficial and that there was a need for certain in-person
subcommittee meetings. Other participants noted that much of the subcommittees' work is L
conducted by telephone, correspondence, and telefax. They argued strongly, however, that it was
essential for the committees to have the flexibility to conduct face-to-face meetings when needed.

REPORT ON4 MEEiNG OF LONG RANGE PLANNING LIAISONSI

Judge Niemeyer reported tt le andJudge Stotler had participated in the meeting of
long-range planning liaisons from 13 Judicial Conference committees on May 15, 1997. He Li
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pointed out, among other things, that the liaisons had been asked to consider whether an ad hoc

F committee of the Conference should be appointed to consider mass tort litigation. Judge Stotler
stated that Judge Niemeyer had made an impressive presentation on the extensive work of the

go Advisory Committee on Civil Rules over the past six years in studying mass torts in the context
of class actions. Judges Stotler and Niemeyer added that the liaisons concluded that no new

committee was needed, and that if any committee of the Conference were to consider mass torts,
it should be the Advisory Committee on Civil Rules.

REPORT ON UNIFORM NUMBERING OF LOCAL RULES OF COURT

Professor Squiers reported that the Judicial Conference had approved the requirement that

courts renumber their local rules of court by April 15, 1997, to conform with the numbering of

the national rules. She stated that half the district courts had completed their renumbering, and

the remaining courts were in the process of fulfilling the requirement.

FUTURE COMMITTEE MEETINGS

Judge Stotler reported that the winter meeting of the committee would be held on January
8-9, 1998. She invited the members to select the location for the meeting, and they expressed a
preference for Marina del Rey, California, if hotel space were available at a reasonable rate.

Judge Stotler reported further that the mid-year 1998 meeting would be held on either
June 11-12, 1998, or June 18-19, 1998.

L Respectfully submitted,

Peter G. McCabe,
Secretary
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Agenda F-18
Rules

September 1997

REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

TO TlHE CHIEF JUSTICE OF THE UNITED STATES AND MEMBERS OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES:

The Committee on Rules of Practice and Procedure met on June 19-20, 1997. All the

members attended the meeting, except Alan C. Sundberg. Acting Deputy Attorney General Seth

P. Waxman attended on June 19. The Department of Justice was represented on June 20 by Ian

H. Gershengorn and Roger A. Pauley.

Representing the advisory committees were: Judge James K Logan, chair, and Professor

Carol Ann Mooney, reporter, of the Advisory Committee on Appellate Rules; Judge Adrian G.

Duplantier, chair, and Professor Alan N. Resnick, reporter, of the Advisory Committee on

Bankruptcy Rules; Judge Paul V. Niemeyer, chair, and Professor Edward H. Cooper, reporter, of

the Advisory Committee on Civil Rules; Judge D. Lowell Jensen, chair, and Professor David A.

Schlueter, reporter, of the Advisory Committee on Criminal Rules; and Professor Daniel J.

Capra, reporter, of the Advisory Committee on Evidence Rules. Judge Fern M. Smith, chair of

the Evidence Rules Committee, was unable to be present

Participating in the meeting were Peter G. McCabe, the Committee's Secretary; Professor

Daniel R Coquillette, the Committee's reporter; John K. Rabiej, Chief, and Mark D. Shapiro,

NOTICE
NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL

l CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.

V..



attorney, of the Administrative Office's Rules Committee Support Office; Patricia S. Channon of

the Bankruptcy Judges Division; James B. Eaglin of the Federal Judicial Center; Professor Mary v
P. Squiers, Director of the Local Rules Project; and Bryan A. Garner and Joseph F. Spaniol,

consultants to the Committee.

AMENDMENTS TO THE '
FEDERAL RULES OF APPELLATE PROCEDURE L

Rules Recommended for Approval and Transmission

The Advisory Committee on Appellate Rules completed its style revision project to

clarify and simplify the language of the appellate rules.' It submitted revisions of all forty-eight L

Rules of Appellate Procedure and a revision of Form 4 (no changes were made in Forms 1, 2, 3,

and 5), together with Committee Notes explaining their purpose and intent. The comprehensive

style revision was published for public comment in April 1996 with an extended comment period

expiring December 31, 1996. Public hearings were scheduled but canceled, because no witness (7
requested to testify.

The style revision has taken up most of the advisory committee's work during the past

four years. The style changes were designed to be nonsubstantive, except with respect to those L.
rules outlined below, which were under study when the style project commenced. A few

additional substantive changes have been made necessary by legislative enactments or other

recent developments. Almost all comments received from the bench, bar, and law professors Li

teaching procedure and legal writing were quite favorable to the restyled rules. Only one '

negative comment was received-that to the effect "why change a system that has worked?"

The advisory committee recommended, and the Standing Rules Committee agreed, that K
the submission to the Judicial Conference and its recommendation for submission'to the

Supreme Court, if the changes are approved, should be in a different format from the usual
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submission. Instead of striking through language being eliminated and underlining proposed new

language, the changes made by the restylization project can best be perceived by a side-by-side

comparison of the existing rule (in the left-hand column) with the proposed rule (in the right-

hand column). Commentary on changes that could be considered more than stylistic-generally

resolving inherent ambiguities-are discussed in the Committee Notes. A major component of

the restylization has been to reformat the rules with appropriate indentations. Your Committee

concurs with the recommendation of the advisory committee that the physical layout of the rules

should be an integral part of any official version-and of any published version that is intended

to reflect the official version.

In connection with the restylization project, the advisory committee and the Standing

Rules Committee bring to the attention of the Judicial Conference two changes in the restyled

rules-the use of "en banc" instead of "in bane" and the use of "must" in place of "shall."

Although 28 U.S.C. § 46 has used "in banc" since 1948, a later law, Act of Oct 20, 1978, Pub.

L. No. 95-486, 92 Stat. 1633, used "en banc" when authorizing a court of appeals having more

than fifteen active judges to perform its "en bane" functions with some subset of the court's

members. Also the Supreme Court uses "en banc" in its own rules. See S. Ct. R. 13.3. The "en

bane" spelling is overwhelmingly favored by courts, as demonstrated by a computer search

conducted in 1996 that found that more than 40,000 circuit cases have used the term "en banc"

and just under 5,000 cases (11%) have used the term "in banc." When the search was confined

to cases decided after 1990, the pattern remained the same-12,600 cases using "en bane"

compared to 1,600 (11%) using "in bane." The advisory committee decided to follow the most

commonly used "en banc" spelling. This is a matter of choice, of course, but both committees

recommend the more prevalent use to the Judicial Conference.

Rules Page 3



The advisory committee adopted the use of "must" to mean "is required to" instead of

using the traditional "shall." This is in accord with Bryan A. Garner, Guidelines for Drafing and

Editing Court Rules § 4.2 at 29 (1996). The advisory committee is aware that the Supreme Court

changed the word "must" to "shall" in some of the amendments of individual rules previously E
submitted to the Court. In doing so, the Supreme Court indicated a desire not to have,

inconsistent usages in the rules, and concluded "that terminology changes in the Federal Rules be

implemented in a thoroughgoing, rather than piecemeal, way." The instant submission is a L
comprehensive revision of all the appellate rules. Because of the potentially different L

constructions of "shall," see Garner, A Dictionary of Modern Legal Usage 939-42 (2d ed. 1995),

the advisory committee eliminated all uses of "shal" in favor of "must" when "is required to" is

meant Both the advisory committee and the Standing Rules Committee recognized room for L

differences of opinion and do not want the restylization work rejected due to the use of this word.

Included in this submission are some rules that have substantive amendments, all of

which have been published for public comment at least once except the proposed abrogation of L
Rule 3.1 and the proposed amendments to Rule 22. Both of the latter changes are responsive to

recent legislation. The changes to Rules 26.1, 29, 35, and 41 were approved for circulation to the

bench and bar for comment in September 1995. They were resubmitted for public comment in

April 1996 as a part of the comprehensive style revision. After considering suggestions received

during these two comment periods, they were approved with minor changes along with the

restylized version of the rules. Revised Rules 27, 28, and 32 were approved for circulation for

public comment in April 1996 along with the restylized rules-with special notations to the

bench and bar that these three rules underwent substantive changes. Rules 5, 5.1 (the latter of

which is proposed to be abrogated), and Form 4 were sent out for comment separately, after the tJ
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restylization package. Rules 5 and 5.1 were revised because of recent legislative changes and a

proposed new Fed. R Civ. P. 23(f); Form 4 was revised because of recent legislative changes and

a request by the Supreme Court Clerk for a more comprehensive form. The substantive changes

are summarized below, rule-by-rule in numerical order.

Rule 3.1 (Appeal from a Judgment of a Magistrate Judge in a Civil Case) would be

L abrogated under the proposed revision because it is no longer needed. The primary purpose for

the existence of Rule 3.1 was to govern an appeal to the court of appeals following an appeal to

the district court from a magistrate judge's decision. The Federal Courts Improvement Act of

L
1996, Pub. L. 104-317, repealed paragraphs (4) and (5) of 28 U.S.C. § 636(c) and eliminated the

option to appeal to the district court. An appeal from ajudgment by a magistrate judge now lies

7 directly to the court of appeals.

The proposed consolidation of Rule 5 (Appeal by Permission Under 28 U.S.C. § 1292(b))

and Rule 5.1 (Appeal by Permission Under 28 U.S.C. § 636(c)(5)) would govern all discretionary

appeals from a district or magistrate judge order, judgment, or decree. In 1992, Congress added

subsection (e) to 28 U.S.C. § 1292 giving the Supreme Court power to prescribe rules that

"provide for an appeal of an interlocutory decision to the Court of Appeals that is not otherwise

provided for" in § 1292. The advisory committee believed the amendment of Rule 5 was

desirable because of the possibility of new statutes or rules authorizing discretionary

interlocutory appeals, and the desirability of having one rule that governs all such appeals. One

possible new application appears contemporaneously in the proposed new Fed. R Civ. P. 23(f) to

allow the interlocutory appeal of a class certification order. Present Rule 5.1 applies only to

appeals by leave from a district court's judgment entered after an appeal to the district court from
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a magistrate judge's decision. The Federal Courts Improvement Act of 1996 abolished' all

appeals by perrmission that were covered by this rule, making Rule 5.1 obsolete.

'The proposed amendments to Rule'22 (Habeas Corpus and Section 2255 Proceedings)

conform to recent legislation. First, the rule is made applicable to 28 U.S.C. § 2255 proceedings.

This brings the rule into conformity with 28 U.S.C. § 2253 as amended by the Anti-Terrorism

and Effective Death Penalty Act of 1996, Pub.'L. No. 104-132. Second, the amended rule states

that a certificate of appealability may be' issued by a "circuit justice or a circuit or district judge." L
Amended § 2253 requires a certificate of 'appealability issued by a "circuit justice or judge" in l

order to bring an appeal from denial of an application for the writ The proposed amendment

removes the ambiguity created by the statute and is consistent with the decisions in all circuits

that have addressed the issue. "

The proposed amendment of Rule 26.1 (Corporate Disclosure Statement) would eliminate

the requirement that corporate subsidiaries and affiliates be listed in a corporate disclosure

statement Instead, the rule requires that a corporate party disclose all of its parent corporations L

and any publicly held company owning ten percent or more of its stock. The changes eliminate

the ambiguity inherent in the word "affiliates" and identify all of those entities which might

possibly result in a judge's recusal. The revised rule was submitted to the Committee on Codes K
of Conduct, which found it to be satisfactory in its revised form.

The proposed amendment of Rule 27 (Motions) would treat comprehensively, for the first

time, motion practice in the courts of appeals. The rule is entirely rewritten to provide that any !

legal argument necessary to support a motion must be'contained in the motion itself, not in a r
separate brief. It expands the time for responding to a motion from seven to ten days and permits

a reply to a response-without prohibiting the court from shortening the time requirements or
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deciding a motion before receiving a reply. It establishes length limitations for motions and

responses, and states that a motion will be decided without oral argument unless the court orders

otherwise.

The proposed amendment of Rule 28 (Briefs) is necessary to conform it to the proposed

amendments to Rule 32. Page limitations for a brief are deleted from Rule 28(g), because they

are treated in Rule 32.

Rule 29 (Brief of an Amicus Curiae) would be amended to establish limitations on the

length of an amicus curiae brief. It adds the District of Columbia to those governments that may

file without consent of the parties or leave of court. The amended rule generally makes the form

and timing requirements more specific, and states that the amicus curiae may participate in oral

argument only with the court's permission.

Rule 32 (Form of Briefs, Appendices, and Other Papers) would be rewritten

comprehensively with a principal aim of curbing cheating on the traditional fifty-page limitation

on the length of a principal brief. New computer software programs make it possible to use type

styles and sizes, proportional spacing, and sometimes footnotes, to create briefs that comply with

a limitation stated in a number of pages, but that contain up to 40% more material than a normal

brief and are difficult for judges to read. The rule was amended in several significant ways. A

brief may be on "light" paper, not just "white," making it acceptable to file a brief on recycled

paper. Provisions for pamphlet-sized briefs and carbon copies have been deleted because of their

very infrequent use. The amended rule permits use of either monospaced or proportional

typeface. It establishes length limitations of 14,000 words or 1,300 lines of monospaced typeface

(which equates roughly to the traditional fifty pages) and requires a certificate of compliance

unless the brief utilizes the "safe harbor' limits of thirty pages for a principal brief and fifteen
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pages for a reply brief. Requirements are included for double spacing and margins; type faces are

to be fourteen-point or larger type if proportionally spaced and limited to IOz characters per inch 7

if monospaced. Treatment of the appendix is in its own subdivision. A brief that complies with

the national rule must be accepted by every court; local rules may not impose form requirements L
that are not in the national rule. Local rules may, however, move in the other direction; they can

authorize noncompliance with certain of the national norms. Thus, for example, a particular

court may choose to accept pamphlet briefs or briefs with smaller typeface than those set forth in L
the national rules.

Rule 35 (En Banc Determination) would be amended to treat a request for rehearing en

banc like a petition for panel rehearing, so that a request for rehearing en bane will suspend the

finality of the district court's judgment and extend the period for filing a petition for a writ of

certiorari. Therefore, a "request" for rehearing en banc is changed to a "petition" for rehearing en

banc. The amendments also require each petition for en banc consideration to begin with a C

statement demonstrating that the cause meets the criteria for en banc consideration. An L

intercircuit conflict is cited as an example of a proceeding that might involve a question of

"exceptional importance"-one of the traditional criteria for granting an en banc hearing.

Rule 41 (Mandate; Contents; Issuance and Effective Date; Stay) would be amended to

provide that filing of a petition for rehearing en banc or a motion for stay of mandate pending

petition to the Supreme Court for a writ of certiorari both delay the issuance of the mandate until

disposition of the petition or motion. The amended rule also makes it clear that a mandate is

effective when issued. The presumptive period of a stay of mandate pending petition for a writ

of certiorari is extended to ninety days, to accord with the Supreme Court's time period.
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rlllb Form 4 (Affidavit Accompanying Motion for Permission to Appeal In Forma Pauperis)

would be substantially revised. The Clerk of the Supreme Court asked the advisory committee to

L devise a new, more comprehensive form of affidavit in support of an application to proceed in

forma pauperis. A single form is used by both the Supreme Court and the courts of appeals. In

addition, the Prison Litigation Reform Act of 1996 prescribed new requirements governing in

(GL -forma pauperis proceedings by prisoners, including requiring submission of an affidavit that

includes a statement of all assets the prisoner possesses. Form 4 was amended to require a great

deal more information than specified in the current form, including all the information required

by the recent enactment.

The Standing Rules Committee concurred with the advisory committee's

recommendations. The proposed amendments to the Federal Rules of Appellate Procedure, as

recommended by your Committee, are in Appendix A with an excerpt from the advisory

committee report.

Recommendation: That the Judicial Conference approve the proposed
4 amendments to Appellate Rules 1-48 and to Form 4 and transmit them to the
Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

AMENDMENTS TO THE
FEDERAL RULES OF BANKRUPTCY PROCEDURE

Official Bankruptcy Forms Submitted for Approval

The Advisory Committee on Bankruptcy Rules submitted proposed revisions to Official

Bankruptcy Forms 1, 3, 6F, 8, 9A-9I, 10, 14, 17, 18, and new Forms 20A and 20B. The

proposed revisions mainly clarify or simplify existing forms. Several of the most heavily used

forms were redesigned by a graphics expert, and instructions contained in forms often used by

petitioners in bankruptcy or creditors were rewritten using plain English.
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Official Form 1 (Voluntary Petition) would be amended to simplify the form and make it

easier to complete. In particular, the amendments reduce the amount of information requested,

add new statistical ranges for reporting assets and liabilities, and delete the request for

information regarding the filing of a plan.

Official Form 3 (Application and Order to Pay Filing Fee in Installments) would be

amended to include an acknowledgment by the debtor that the case may be dismissed if the

debtor fails to pay a filing fee installment. It would also clarify that a debtor is not disqualified

under Rule 1006 from paying the fee in installments solely because the debtor paid a bankruptcy L
petition preparer.

Official Form 6 (Schedule F) would be amended by adding to the schedule (which lists

creditors holding an unsecured nonpriority claim) a reference to community liability for claims.

Official Form 8 (Chapter 7 Individual Debtor's Statement of Intention) would be

amended to make it more consistent with the language of the Bankruptcy Code. Language would

also be deleted from the present form that may imply that a debtor is limited to options contained

on the form.

Official Form 9 (Notice of Commencement of Case Under the Bankruptcy Code, Meeting

of Creditors and Fixing of Dates) includes eleven alternatives. Each form is designed for a L
particular type of debtor (individual, partnership, or corporation), the particular chapter of the L

Li
Bankruptcy Code in which the case is pending, and the nature of the estate (asset or no asset).

The forms are used in virtually all bankruptcy cases. K
Form 9 and its Alternatives would be expanded to two pages to make them easier to read,

and the explanatory material is rewritten in plain English. Several clerks of court expressed,

concern that the existing forms' instructions were difficult to understand, which resulted in many

P
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questions from the public that consumed considerable staff resources. The advisory committee

agreed that the existing instructions were inadequate. At the same time, it recognized that there

would be added printing expense incurred in expanding the instructions. The advisory

committee believed that better instructions were essential, and the savings realized from the

expected reduction in calls to the clerks' offices asking for assistance probably would offset some

of the added printing expenses. In addition, the advisory committee noted that the $30

administrative fee assessed against a debtor filing a chapter 7 or chapter 13 bankruptcy case was

intended to pay for the cost of noticing. The fee would easily cover the added expense in

expanding the form to two pages. On balance, the advisory committee concluded that the

benefits to the public substantially outweighed the added expense.

Official Form 10 (Proof of Claim) would be amended to provide instructions and

definitions for completing the form. The form also is reformatted to eliminate redundancies in

the information request. Creditors are advised not to submit original documents in support of the

claim.

Official Form 14 (Ballot for Accepting or Rejecting the Plan) would be amended to

simplify its format and make it easier to complete.

Official Form 17 (Notice of Appeal from a Judgment, Order, or Decree of a Bankruptcy

Court) would be amended to direct the appellant to provide the addresses and telephone numbers

of the attorneys for all parties to the judgment, order, or decree appealed from, as required by

Bankruptcy Rule 8001(a). It also informs other parties-in addition to the appellant-that they

may elect to have the appeal heard by the district court, rather than by a bankruptcy appellate

panel.
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Official Form 18 (Discharge of Debtor) would be amended to simplify the form and'

clarify the effects of a'discharge. A comprehensive explanation, in plain English, is added to the

back of the form to assist both debtors and creditors to understand bankruptcy discharge.

Official Form 20A (Notice of Motion or Objection) and Form 20B (Notice of Objection L

to Claim) would be added'to provide uniform, simplified explanations on how to respond to

motions andlor objections that are frequently filed in a bankruptc y case.

The proposed revisions and additions to the Official Bankruptcy Forms, as recommended _

by your Committee, are in Appendix B together with an'excerpt from the advisory committee's

report.

Recommendation: That the Judicial Conference approve the proposed revisions L
to Official Bankruptcy Forms 1, 3, 6F, 8, 9A-9I, 10, 14, 17, 18, and new Forms
20A and 20B.

Most debtors and creditors participating in bankruptcy rely on the private sector for

copies of the Official Forms. There is usually a significant lag time between the promulgation of L

a form revision and the date when the private sector publishes the revised new forms. In

addition, some of the amended forms are notices and orders generated by the courts' automated

systems and the Bankruptcy Noticing Center. Court staff and the Noticing Center will need

adequate time to implement the revisions to the forms. 'The advisory committee recommended LA

that a reasonable transition of about five months be authorized during which continued use of

superseded forms would be permitted.

Recommendation: That the Judicial Conference promulgate the proposed '
revisions to the Official Bankruptcy Forms to take effect immediately, but permit
the superseded forms to also be used until March 1, 1998.
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Rules Approved for Publication and Comment

The Advisory Committee on Bankruptcy Rules submitted to your Committee proposed

amendments to Bankruptcy Rules 1017, 1019,2002,2003, 3020,3021, 4001,4004,4007,6004,

6006, 7001, 7004, 7062, 9006, and 9014 and recommended that they be published for public

comment.

The proposed amendments to Rule 1017 (Dismissal or Conversion of Case; Suspension)

would specify the parties who are entitled to a notice of a United States trustee's motion to

dismiss a voluntary chapter 7 or chapter 13 case based on-the debtor's failure to file a list of

creditors, schedules, or statement of financial affairs. Instead of sending a notice of a hearing in

a chapter 7 case to all creditors, as presently required, the notice would only be sent to the debtor,

the trustee, and any other person or entity specified by the court

The proposed amendments to Rule 1019 (Conversion of Chapter 11 Reorganization Case,

Chapter 12 Family Farmer's Debt Adjustment Case, or Chapter 13 Individual's Debt Adjustment

Case to Chapter 7 Liquidation Case) would: (1) clarify that a motion for an extension of time to

file a statement of intention regarding collateral must be filed or made orally before the time

specified in the rule expires; (2) provide that the holder of a postpetition, preconversion

administrative expense claim is required to file within a specified time period a request for

payment under § 503(a) of the Code, rather than a proof of claim under § 501 of the Code or

Rules 3001(a)-(d) and 3002; and (3) conform the rule to the 1994 amendments to § 502(b)(9) of

the Code and to the 1996 amendments to Rule 3002(c)(1) regarding the 180-day period for filing

a claim by a governmental unit.

Rule,2002(a)(4) (Notices to Creditors, Equity Security Holders, United States, and United

States Trustee) would be amended to delete the requirement that notice of a hearing on dismissal
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of a chapter 7 case based on the debtor's failure to file required lists, schedules, or statements

must be sent to all creditors. The amendment conforms with the proposed amendment to Rule

1017, which requires that the notice be sent only to certain parties.

The proposed amendments to Rule 2003 (Meeting of Ceditors or Equity Security

-Holders) would require the United States to mail a copy of the report of a disputed election for a

chapter 7 trustee to any party in interest that has requested a copy of it The amendment gives a

party in interest ten days from the filing of the report-rather than from the date of the meeting of L

creditors-to file a motion to resolve the dispute.

The proposed amendments to Rule 3020(e) (Deposit; Confirmation of Plan in a Chapter 9

Municipality or a Chapter 11 Reorganization Case) would automatically stay for ten days an

order confirming a chapter 9 or chapter 11 plan so that parties will have sufficient time to request (7
a stay pending appeal.

Rule 3021 (Distribution under Plan) would be amended to conform to the amendments to

Rule 3020 regarding the 10-day stay of an order confirming a plan in a chapter 9 or chapter 11 LE

case.

A new subdivision (a)(3) would be added to Rule 4001 (Relief from Automatic Stay;

Prohibiting or Conditioning the Use, Sale, or Lease of Property; Use of Cash Collateral;

Obtaining Credit; Agreements) that would automatically stay for ten days an order granting relief Cl
. N~~~~~~~~~~~~~~IJ

from an automatic stay so that parties will have sufficient time to request a stay pending appeal.

The proposed amendments to Rule 4004(a) (Grant or Denial of Discharge) would clarify

that the deadline for filing a complaint objecting to discharge under § 727(a) of the Code is 60 (
days after the first date set for the meeting of creditors, whether or not the meeting is actually

held on that date. Rule 4004(b) is amended to clarify that a motion for an extension of time for

rP
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filing a complaint objecting to a discharge must be filed before the time specified in the rule has

expired.

Rule 4007 (Determination of Dischargeability of a Debt) would be amended to clarify

that the deadline for filing a complaint to determine dischargeability of a debt under § 523(c) of

the Code is 60 days after the first date set for the meeting of creditors, whether or not the meeting

is actually held on that date. The rule is also amended to clarify that a motion for an extension of

time for filing a complaint must be filed before the time specified in the rule has expired.

Rule 6004(g) (Use, Sale, or Lease of Property) is added to automatically stay for ten days

an order authorizing the use, sale, or lease of property, other than cash collateral, so that parties

will have sufficient time to request a stay pending appeal.

A new subdivision (d) would be added to Rule 6006 (Assumption, Rejection and

Assignment of Executory Contracts and Unexpired Leases) that would automatically stay for ten

days an order authorizing the trustee to assign an executory contract or unexpired lease under

He § 365(f) of the Code so that a party will have sufficient time to request a stay pending appeal.

The proposed amendments to Rule 7001 (Scope of Rules of Part VII) would recognize

that an adversary proceeding is not necessary to obtain injunctive relief when the relief is

provided for in a chapter 9, chapter 11, chapter 12, or chapter 13 plan.

The proposed amendments to Rule 7004(e) (Process; Service of Summons, Complaint)

would provide that the lO-ay time limit for service of a summons does not apply if the summons

is served in a foreign country.

The proposed amendments to Rule 7062 (Stay of Proceedings to Enforce a Judgment)

would delete the references to the additional exceptions to Rule 62(a) of the Federal Rules of

Civil Procedure. The deletion of these exceptions, which are orders in a contested matter rather
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than in an adversary proceeding, is consistent with amendments to Rule 9014 that render Rule

7062 inapplicable to a contested matter.

Rule 9006(c)(2) (Time) would be amended to prohibit the reduction of time fixed under

Rule 1019(6) for filing a request for payment of an administrative expense incurred after the'

commencement of a case and before conversion of the case under chapter 7. F

Rule 9014 (Contested Matters) would be amended to delete the reference to Rule 7062

from the list of Part VII rules that automatically apply in a contested matter. K

The Committee voted to circulate the proposed amendments to the bench and bar for

comment.

AMENDMENTS TO TILE
FEDERAL RULES OF CIVIL PROCEDURE

Rules Recommended for Approval and Transmission Li

The Advisory Committee on Civil Rules submitted proposed amendments to Rule L
23(c)(1) and Rule 23(f) on class actions, together with Committee Notes explaining their purpose

and intent. The proposed amendments were part of a larger package of proposed revisions to

Rule 23 circulated to the bench and bar for comment in August 1996. Public hearings on the

proposed amendments were held in Philadelphia, Dallas, and San Francisco. The Standing Rules r
Committee approved new subdivision (f), but recommitted the proposed amendments to (c)(l) to

the advisory committee.

The advisory committee's work on these proposed amendments began in 1991, when it i

was asked by the Judicial Conference to act on the recommendation of the Ad Hoc Committee on C
Asbestos Litigation to study whether Rule 23 should be amended to facilitate mass tort litigation.

To understand the fill scope and depth of the problems, the advisory committee sponsored or F

participated in a series of major conferences at the University of Pennsylvania, New York
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University, Southern Methodist University, and the University of Alabama, as well as studied the

issues at regularly scheduled meetings elsewhere. During these conferences, the advisory

committee heard from experienced practitioners, judges, academics, and others. To shore up the

minimal empirical data on current class action practices, the Federal Judicial Center, at the

v request of the advisory committee, completed a study of the use of class actions terninated

within a two-year period in four large districts.

In the course of its six-year study, the advisory committee considered a wide array of

procedural changes, including proposals to consolidate (b)(1), (bX2), and (bX3) class actions, to

add opt-in and opt-out flexibility, to enhance notice, to define the fiduciary responsibility of class

representativeness and-counsel, and to regulate attorney fees. In the end, with the intent of

flr stepping cautiously, the committee opted for what it believed were five modest changes which

were published for comment in August 1996.

During the six-month commentary period, the advisory committee received hundreds of

pages of written comments and testimony from some 90 witnesses at the public hearings.

Comments and testimony were received from the entire spectrum of experienced users of Rule

L< 23, including plaintiffs' class action lawyers, plaintiffs' lawyers who prefer not to use the class

action device, defendants' lawyers, corporate counsel, judges, academics, journalists, and

litigants who had been class members. The work of the advisory committee and the information

considered by it, including all the written statements and comments and transcripts of witnesses'

testimony, filled a four-volume, 3,000 page compendium of the committee's working papers

published in May 1997.

Although five general changes were published for comment, the advisory committee

decided to proceed with only the proposed amendments to Rule 23(c)(1) and (f) at this time. The
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change to Rule 23(c)(1) would clarify the timing of the court's certification decision to reflect L

present practice. New subdivision (f) would authorize a permissive interlocutory appeal, in the 77

sole discretion of the court of appeals, from an order granting or denying class certification. The

remaining proposed changes either were abandoned or deferred by the advisory committee after

further reflection, or set aside in anticipation of the Supreme Court's decision inAmchem

Products, Inc. v. Windsor, No. 96-270 (decided June25, 1997) - a Third Circuit case holding

invalid'a settlement of a class action that potentially consisted of tens of thousands of asbestos

claimants. The advisory committee carefully considered whether to delay proceeding on the'

proposed amendments to Rule 23 (c)(l) and (f) and wait until action on the remaining proposed

amendments to Rule 23 was completed. But it concluded unanimously that the changes to (c)(l) L

and (f) were important and distinct from the remaining proposed changes and needed to be acted

on expeditiously. In particular, the proposed change to Rule 23(f) could have immediate and

substantial beneficial impact on class action'practice.

New subdivision (f) would create an opportunity for interlocutory appeal from an order h

granting or denying class action certification. The decision whether to permit appeal is in the

sole discretion of the court of appeals. Application for appeal must be made within ten days after

entry of the order. District court proceedings would be stayed only if the district'judge or the ' I

court of appeals ordered a stay. Authority to adopt an interlocutory appeal provision was

conferred by 28 U.S.C. § 1292(e).

The advisory committee concluded that the class action certification decision warranted LJ

special interlocutory appeal treatment A certification decision is often decisive as a practical

matter. Denial of certification can toll the death knell in actions that seek to vindicate large

numbers of individual claims. Alternatively, certification can exert enormous pressure to settle.

Page 18 Rules



Because of the difficulties and uncertainties that attend some certification decisions-those that

do not fall within the boundaries of well-established practice-the need for immediate appellate

review may be greater than the need for appellate review of many routine civil judgments. Under

present appeal statutes, however, it is difficult to win interlocutory review of orders granting or

denying certification that present important and difficult issues. Many such orders fail to win

district court certification for interlocutory appeal under 28 U.S.C. § 1292(b), in part because

some courts take strict views of the requirements for certification. Resort has been had to

mandamus, with some success, but review may strain ordinary mandamus principles.

The lack of ready appellate review has made it difficult to develop a body of uniform

national class-action principles. Many commentators and witnesses advised the advisory

committee that district courts often give different answers to important class-action questions,

and that these differences encourage forum shopping. The commentators and witnesses who

L testified on proposed Rule 23(f) provided strong, although not universal, support for its adoption.

The main ground for opposing the proposed amendment was that applications for

permission to appeal would become a routine strategy of defendants to increase cost and delay.

L The advisory committee recognized that there might be strong temptations to seek permission to

appeal, particularly during the early days of Rule 23(f). It hoped that lawyers would soon

recognize that appeal would be granted only in cases that present truly important and difficult

issues, and that the potential for many ill-founded appeal petitions would quickly dissipate. In.

any event, it relied on the advice of many circuit judges that applications for permission to appeal
,Kt

park under 28 U.S.C. § 1292(b) are quickly processed, adding little to the costs and delay experienced

by the parties and trial courts, and imposing little burden on the courts of appeals. The

L committee was confident that, as with § 1292(b) appeals, Rule 23(f) petitions would be quickly
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resolved on motion. The advisory committee concluded that the benefits of the proposal greatly

outweighed the small additional workload burden.

The Standing Rules Committee concurred with the advisory committee's

recommendation to add a new Rule 23(f). The proposed amendmnts to the Federal Rules of

Civil Procedure, as recommended by your Committee, are in Appendix C with an excerpt from

the advisory committee report.

Recommendation: That the Judicial Conference approve the proposed new Civil : >

Rule 23(f) and transmit it to the Supreme Court for its consideration with the
recommendation that it be adopted by the Court and transmitted to Congress in
accordance with the law. LJ

In many class action cases, the decision to certify is the single most important judicial ,

event, which often sets into motion a series of actions inexorably leading to settlement. The

advisory committee heard much testimony about the intense pressure placed on the defendant to

settle once a class action had been certified, rather than risk any chance of losing. The proposed

amendment of Rule 23(c)(1) would amend the requirement that the class action certification

determination be made "as soon as practicable." The advisory committee's proposed change to

"when practicable" was designed to confirm present practice, which permits a ruling on a motion

to dismiss or for summary judgment before addressing certification questions.

The Standing Rules Committee recognized that in most class action cases a judge needs

sufficient information, which often requires adequate time for discovery, before making the V
critical class action certification decision. But concern was expressed that a delay in the

certification decision might as a practical matter eliminate any real relief to some injured parties

under certain circumstances, particularly when their claims may become moot if not acted on

expeditiously. In addition, the advisory committee continues to study proposed revisions to other V
parts of the rule and could further consider the change to (cXl) at the same time. Accordingly,
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your Committee voted to recommit the proposed amendments to Rule 23(c)(1) to the advisory

committee for further consideration.

Scope and Nature of Discovery

With the goal of reducing cost and delay in litigation, the advisory committee has

embarked on a major review of the general scope and nature of discovery. As part of this overall

discovery project, the advisory committee will address the discovery-related recommendations

contained in the Judicial Conference's report to Congress on RAND's Civil Justice Reform Act

study, including the need to revisit the "opt-in" "opt-out" mandatory disclosure provisions.

A subcommittee was appointed to explore discovery issues. It convened a conference of

about 30 prominent attorneys and academics to discuss discovery problems. Building on that

meeting, the advisory committee, along with the Boston College School of Law, is sponsoring a

symposium on discovery in September 1997. Academics will present papers that will later be

published by the school's law review. Several panels of experienced practitioners and judges

will also address distinct discovery issues at the conference. The advisory committee plans to

meet in October to decide which specific discovery issues discussed at the symposium it will

pursue.

AMENDMENTS TO THE
FEDERAL RULES OF CRIMINAL PROCEDURE

Rules Recommended for Approval and Transmission

The Advisory Committee on Criminal Rules submitted proposed amendments to Federal

Rules of Criminal Procedure 5.1, 26.2, 31, 33, 35, and 43 together with Committee Notes

explaining their purpose-and intent. The proposed amendments had been circulated to the bench

and bar for comment in August 1996. A public hearing was scheduled for Oakland, California,

but no witnesses requested to testify.
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The proposed amendments to Rule 5.1 (Preliminary Examination) would require

production of a witness statement after the witness has testified at a preliminary examination 7

hearing. The proposal is similar to current provisions in other rules that require production of a
rT

witness statement at other pretrial proceedings.

Rule 26.2 (Production of Witness Statements) would be amended to include a cross-

reference to the proposed amendment to Rule 5.1, extending the requirement to produce a

witness statement to a preliminary examination.

The proposed amendment to Rule 31 (Verdict) would require individual polling ofjurors

when polling occurs after the verdict, either at a party's request or on the court's own motion.

The amendment confirms the existing practice of most courts. L
Rule 33 (New Trial) would be amended to require that a motion for a new trial based on

newly discovered evidence be filed within three years after the date of the "verdict or finding of

guilty." The current rule uses "final judgment" as the triggering event, but courts have reached L

different conclusions on when a final judgment is entered. As a result of the disparate practices, C

the time to file the motion has varied among the districts. The published version of the proposed

amendment fixed a clear starting point to begin the time period and set two years as the outside

limit. The advisory committee was persuaded by the public comment, however, that an L
additional year was necessary. Defense attorneys often concentrate their available time and

resources prosecuting an appeal immediately after the verdict or finding of guilty and only begin

considering filing a motion for a new trial when they have completed the appeal.

Rule 35 (Correction or Reduction of Sentence) would be amended to permit a court to 7
aggregate a defendant's assistance in the prosecution or investigation of another offense rendered

C
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before and after sentencing in determining whether a defendant's assistance is "substantial" as

required under Rule 35(b). The proposed amendment is intended to recognize a defendant's

significant assistance rendered before and after sentencing, either of which viewed alone would

be insufficient to meet the "substantial" level.
L

The proposed amendment to Rule 43 (Presence of the Defendant) would clarify that a

defendant need not be present: (1) at a Rule 35(b) reduction of sentence proceeding for

substantial assistance rendered by the defendant; (2) at a Rule 35(c) correction of sentence

proceeding for a technical, arithmetical, or other clear error; or (3) at a 18 U.S.C. § 3582(c)

resentencing modifying an imposed term of imprisonment. In virtually all these proceedings, the

modification of a sentence can only inure to the benefit of the defendant, and the defendant's

attendance is not necessary. The court does, however, retain the power to require or permit a

defendant to attend any of these proceedings in its discretion. A defendant's presence would still

V, be required at a resentencing to correct an invalid sentence following a remand under Rule 35(a).

The Standing Rules Committee concurred with the advisory committee's recommenda-

tions. The proposed amendments to the Federal Rules of Criminal Procedure, as recommended

by your Committee, are in Appendix D with an excerpt from the advisory committee report

Recommendation: That the Judicial Conference approve the proposed
& amendments to Criminal Rules 5.1,26.2,31,33, 35, and 43 and transmit them to

the Supreme Court for its consideration with the recommendation that they be
adopted by the Court and transmitted to Congress in accordance with the law.

Rules Approved for Publication and Comment

The Advisory Committee on Criminal Rules submitted proposed amendments to

Criminal Rules 6,11, 24, 30, and 54, abrogation of Rules 7(cX2), 31(e), 32(d)(2), and 38(e), and

a new Rule 32.2 with a recommendation that they be published for public comment
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Rule 6 (Ihe Grand Jury) would be amended to permit the grand jury foreperson or deputy

foreperson to return an indictment in open court without requiring the presence of the entire

grand jury as mandated under present procedures. The amendment would be particularly helpful

when the grand jury meets in places other than in the courthouse and needs to be transported to

discharge a ministerial function. The second proposed amendment would allow the presence of

an interpreter who is necessary to assist a juror in taking part in the grand jury deliberations. The

advisory committee recommended that the exception be limited solely to interpreters assisting

the hearing impaired. But the Standing Rules Committee concluded that it would be more

helpful to obtain public comment on an expanded exception to the rule that would allow any

interpreter found tiobe necessary to assist a grand juror.

The proposed 'amendment of Rule 11 (Pleas) would require the court to determine

whether the defendant understands any provision in a plea agreement that waives the right to

appeal or to collaterally attack the sentence. The advisory committee first considered the

proposed amendment at the request of the Committee on Criminal Law. The amendment also

conforms Rule 11 to current practices under sentencing guidelines and makes it clear that a plea

agreement may include an agreement as to a sentencing range, sentencing guideline, sentencing

factor, or policy statement. It also distinguishes plea agreements made under Rule 1 l(e)(l)(B),

which are not binding on the court, and agreements under Rule 1 l(e)(l)(C), which are binding.

Rule 24 (Alternate Jurors) would permit the court to retain alternate jurors during the

deliberations if any other regular juror becomes incapacitated. The alternate jurors would remain

insulated from the other jurors until required to replace a regular juror. The option would be

particularly helpful in an extended trial when two or more original jurors could not participate in

the deliberations because otherwise a new trial would be required.
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The proposed amendments to Rule 30 (Instructions) would permit a court to require or

permit the parties to file any requests for instructions before trial. Under the present rule, a court

may direct the parties to file the requests only during trial or at the close of the evidence.

New Rule 32.2 (Forfeiture Procedures) consolidates several procedural rules governing

the forfeiture of assets in a criminal case, including existing Rules 7(c)(2), 3 1(e), 32(d)(2), and

38(e). In Libretti v. United States, 116 S. Ct. 356 (1995), the Supreme Court held that criminal

forfeiture constitutes an aspect of the sentence imposed in a criminal case, and that the defendant

has no constitutional right to have the jury determine any part of the forfeiture. The proposed

amendment was originally suggested by the Department of Justice and sets up a bifurcated post-

guilt adjudication forfeiture procedure. At the first proceeding, the court determines what

property is subject to forfeiture. At the second, the court rules on any petition filed by a third

party claiming an interest in the forfeitable property and otherwise conducts ancillary

V proceedings. Parties are permitted to conduct discovery in accordance with the Federal Rules of

Civil Procedure to the extent determined necessary by the court.

A technical amendment is proposed to Rule 54 removing the reference to the court in the

Canal Zone, which no longer exists.

The Committee voted to -circulate the proposed amendments to the bench and bar for

comment.

Informational Items

The Standing Committee voted to reject the recommendation of the advisory committee

to seek legislation amending 18 U.S.C. § 3060 to permit a magistrate judge to conduct a

preliminary examination over the defendant's objection. Criminal Rule 5(c) tracks the statutory

provision, and it would also need to be amended to conform to a statutory change. At the request
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of the Committee, the Committee on the Administration of the Magistrate Judges System was

asked to review the advisory committee's recommendation. It agreed with the substance of the

proposal and endorsed the necessary legislative and rule changes. Your Committee concluded

that the proposed change should be recommitted to the advisory committee to consider action

under the rulemaking process. A parallel statutory change could be pursued at the appropriate

time.

A bill was introduced in the House of Representatives (H.R. 1536) that would amend 18

U.S.C. § 3321 and reduce the number of grand jurors from a range of 16-23 to 9-13, with 7 jurors

instead of 12 jurors necessary to concur in an indictment. Criminal Rule 6 tracks the language of

the current statutory provision. The Advisory Committee on Criminal Rules has placed the LI
matter on the agenda of its next meeting in October 1997, which is consistent with the

recommendations of the Committee on Court Administration and Case Management and the

Committee on Criminal Law.

AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE

Rules Recommended for Approval and Transmission

The Advisory Committee on Evidence Rules submitted proposed amendments to Federal

Rules of Evidence 615 (Exclusion of Witnesses). The amendment would expand the list of

witnesses who may not be excluded from attending a trial to include any victim as defined in the

Victim's Rights and Restitution Act of 1990 and the Victim Rights Clarification Act of 1997.

The amendment is intended to conform to the two Acts. These laws provide that: (1) a victim-

witness is entitled to attend the trial unless the witness' testimony would be materially affected

by the testimony at trial; and (2) a victim-witness who may testify at a later sentencing

proceeding cannot be excluded from the trial for that reason.
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The advisory committee's proposed amendment was limited to witnesses specifically

defined by the two victim rights' statutes. The Standing Rules Committee concluded that a more

L, expansive amendment was preferable to account for any other existing or future statutory

exception. It revised the proposed amendment to extend to any "person authorized by statute to

be present." The Committee also agreed with the request to forward the proposed amendments

directly to the Judicial Conference without publishing them for public comment. Under the

governing, Procedures for the Conduct of Business by the Judicial Conference Committees on

Rules ofPractice and Procedure the "Standing Committee may eliminate the public notice and

comment requirement if, in the case of a technical or conforning amendment, it determines that

notice and comment are not appropriate or necessary." The Standing Rules Committee

determined that the proposed amendment, as revised, was a conforming amendment.

The proposed amendment to the Federal Rules of Evidence, as recommended by your

Committee, appears in Appendix E together with an excerpt from the advisory committee report

Recommendation: That the Judicial Conference approve the proposed
amendment to Evidence Rule 615 and transmit it to the Supreme Court for its
consideration with the recommendation that it be adopted by the Court and
transmitted to Congress in accordance with the law.

Informational Items

The Standing Rules Committee recommitted to the advisory committee for further study

proposed amendments to Evidence Rule 103 (Rulings on Evidence) that would add a new

subdivision governing in limine practice. The present rules do not address in limine practice, and

this has resulted in some conflict in the courts and confusion in the-practicing bar. Proposed

amendments to Evidence Rule 103 were published for comment in 1995, but were eventually

withdrawn. Although generally inclined to publish for comment another proposed in limine rule,
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several members of the Standing Rules Committee expressed concern regarding certain technical 7

issues that they believed needed first to be addressed by the advisory committee. The Committee

agreed that further study by the advisory committee would be helpful before publishing another

proposed change to Rule 103.

The advisory committee has refrained from considering amending Evidence Rule 702 to

account for the Supreme Court's decision in Daubert v. Merrell Dow Pharmaceuticals, Inc., 509

U.S. 579 (1993), and later decisions generated by it, until a time when the district courts and

courts of appeals have had an opportunity to explore some of the decision's far-reaching 7
implications. Several years have now passed. 'Daubert case law has rapidly developed and

involves many areas not considered nor in issue in the 1993 case. The advisory committee has

concluded that the time is now right for a review of Evidence Rules 702 and 703 and has placed

the matter on its agenda for its October meeting. In addition, both the Senate and the House of

Representatives are considering bills to codify the Court's decision.L

RULES GOVERNING ATTORNEY CONDUCT

A study by the Committee's reporter of appellate and bankruptcy cases involving rules of

attorney conduct and a Federal Judicial Center empirical study on rules governing attorney

conduct have now been completed. The Committee was also advised of the current status of

meetings between the Department of Justice and the Conference of Chief Justices on contacting v
represented parties. The Committee's reporter was asked to prepare some specific proposals for

the Committee's consideration at its next meeting in January.

UNIFORM NUMBERING SYSTEM FOR LOCAL RULES OF COURT C

Amendments to the Federal Rules of Practice and Procedure took effect on December 1,

1995, which required that all local rules of court "must conform to any uniform numbering
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system prescribed by the Judicial Conference." In March 1996, the Conference prescribed a

numbering system for local rules of court to implement the 1995 rules amendments. The

Conference set April 15, 1997, as the effective date of compliance with the uniform numbering

system so that courts would have sufficient time to make necessary changes to their local rules.

Slightly less than half of the courts were able to renumber their local rules by April 15,

1997. Several additional courts completed their renumbering before the Standing Rules

Committee met in June. Other courts have advised the Committee that they are nearing

completion of their local rules renumbering. The Committee continues to encourage those courts

that have not yet adopted a uniform numbering system to renumber their local rules. The

Committee finds promising the recent increase in the number of courts adopting a uniform

numbering system, and it will continue to offer to help the courts that are in the process of

renumbering their local rules.

LONG RANGE PLANNING

The chairs of the Standing Rules Committee and the Advisory Committee on Civil Rules

participated in the May 15, 1997, meeting of the Judicial Conference committee liaisons on the

judiciary's Long Range Plan. During the discussion on mass torts, the advisory committee chair

described the extensive work of the Advisory Committee on Civil Rules on the study of mass

torts in the context of class actions during the past six years. As previously noted, the advisory

committee garnered substantial information and data on class action and mass torts practice,

which were compiled into a four-volume compendium of working papers. The rules committee

chairs favored the consensus of the liaisons that the individual Conference committees should

continue to coordinate their respective work with the other committees involved in the study of

mass tort litigation.
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LOCAL RULES AND OFFICIAL BANKRUPTCY FORMS ON INTERNET

The Committee was advised of ongoing efforts in the Administrative Office to place local

rules of court and Official Bankruptcy Forms on the Internet Rather than furnishing paper

copies of local rules of court and any amendments to the Administrative Office-as presently

required by 28 U.S.C.§ 2071(d)-courts could fulfill this statutory responsibility by placing and

updating their local rules directly on the Internet It is expected that Internet access to the rules

would benefit lawyers researching local practices and relieve the clerks' offices of some of their

burden in providing copies of local rules and otherwise responding to inquiries regarding them. r
Access to Official Bankruptcy Forms would benefit practitioners and pro se claimants in

bankruptcy. Paper copies of most of these forms are not available from the courts, but must be -
[I~ ~~~~~~~~~~K

obtained from private sector sources. The advantages of having public access to the forms on the L

Internet are clear.

REPORT TO TEE CHIEF JUSTICE

In accordance with the standing request of the Chief Justice, a summary of issues

concerning select new amendments and proposed amendments generating controversy is set forth

in Appendix F.

STATUS OF PROPOSED AMENDMENTS W ,

A chart prepared by the Administrative Office (reduced print) is attached as Appendix G, - r
which shows the status of the proposed amendments to the rules.

E.

a
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Respectfully submitted,

Alicemarie H. Stotler
Chair

Frank W. Bullock, Jr. Alan W. Perry
Frank H. Easterbrook Sol Schreiber
Seth P. Waxman Morey L. Sear
Geoffrey C. Hazard, Jr. James A. Parker
Phyllis A. Kravitch E. Norman Veasey
Gene W. Lafitte William R. Wilson, Jr.

APPENDICES

Appendix A - Proposed Amendments to the Federal Rules of Appellate Procedure
Appendix B - Proposed Amendments to the Federal Rules of Bankruptcy Procedure
Appendix C - Proposed Amendments to the Federal Rules of Civil Procedure
Appendix D - Proposed Amendments to the Federal Rules of Criminal Procedure
Appendix E - Proposed Amendments to the Federal Rules of Evidence
Appendix F - Report to the Chief Justice on Proposed Select New Rules or Rules

Amendments Generating Controversy
Appendix G - Chart Summarizing Status of Rules Amendments
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PROPOSED SELECT NEW RULES OR RULES AMENDMENTS
GENERATING SUBSTANTIAL CONTROVERSY

The following summary outlines considerations underlying the recommendations of the

advisory rules committees and the Standing Rules Committee on certain new rules or controversial

rules amendments. A fuller explanation of the committees' considerations was submitted to the

Judicial Conference and is sent together with this report.

Federal Rules of Appellate Procedure

The proposed style revision of the Appellate Rules is intended to improve the rules' clarity,

consistency, and readability. The advisory rules committee identified and eliminated ambiguities

and inconsistencies that inevitably had crept into the rules since their enactment in 1976. The style

changes are designed to be nonsubstantive, unless otherwise specified and except with respect to

several rules that were under study when the style project commenced. Virtually all comments from
the bench, bar, and law professors on the stylized rules were favorable.

The style revision has taken up most of the advisory committee's work during the past four

years. The revision of the appellate rules completes the first step of a long-term plan to re-examine

all the procedural rules. The rules committees do not, however, plan to revise the Evidence Rules

for style purposes because of the disruptive effect it would have on trial practice. Judges and lawyers
are familiar with, and rely heavily on, the current text and numbers of the Evidence Rules during trial

proceedings. The style project was launched originally by Judge Robert E. Keeton, former chairman

of the Standing Rules Committee, and Professor Charles Alan Wright, the first chairman of the Style

Subcommittee. The consultant enlisted by them created Guidelines for Drfing and Editing Court

Rules, which provides a uniform set of conventions for all future writing.

Two style changes are brought to the attention of the Court - the use of"en banc" instead

of "in banc" and the use of "muset in place of "shall." Like several other style changes made in the

rules, these two changes represent the consensus of the rules committees on a style issue that

required a decision that would be adhered to uniformly throughout the rules for purposes of
consistency. The committee recognizes room for differences of opinion and does not want the

restylization work to be rejected due to the adoption of either usage.

Two other rules, published and commented on for revision other than style, drew notable
comment Rule 32 is of interest because it incorporates generally the acceptability of computerized
word-processing programs that assist the bench and bar in determining the proper length of briefs

and size of typeface for text. The proposed amendments addressed concerns expressed by many
commentators that were aimed at earlier drafts of the rule. As revised in light of these comments,
the amended rule was well received by the bench and bar. Rule 35 was rewritten after careful

deliberations with representatives of the Department of Justice as well as careful attention to other
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Proposed Select New Rules or Rules Page 2
Generating Substantial Controversy

proposed word choices, to the extent of setting aside preferred style conventions, in order to improve
the rule.,1p

I. Use of "en banc" instead of "in banc"

A. Brief Description r

The proposed amendment to Rule 35 substitutes the word "en bane" for "in banc."

B. Arguments in Favor

* "En banc" is the common usage and is overwhelmingly favored by the courts.
More than 40,000 published opinions in circuit cases referred to "en bane" Li
and just under 5,000 opinions used the term "in banc." A similar pattern was
evidenced in Supreme Court opinions, with 950 opinions using "en banc"
while only 46 opinions used "in banc." The Supreme Court rules refer to "en
banc."

* "En banc" was used by Congress in a statute when authorizing a court of LL
appeals having more than fifteen judges to perform its "en bane' functions.
Act of Oct. 20, 1978, Pub. L. No. 95-486.

- L'
C. Objections

* 28 U.S.C. § 46(c) sets out the requirements for an "en banc proceeding and
7uses the term "in banc."

-7

D. Rules Committees' Consideration L

Both the advisory rules committee and the Standing Rules Committee decided
that the most commonly used spelling should be followed in the stylized rules. No
objection from any committee member was expressed to the proposed use of "en
banc."

II. Use of "must" instead of "shall"

A. Brief Description

The word "must" is used throughout the stylized rules whenever "is required,
to" is intended, instead of using the more traditional "shall."
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Generating Substantial Controversy

B. A nrguments in Favor

* The meaning of "must" is clear in all contexts.

* The meaning of the word "shall" is ambiguous and changes depending on the
context of the sentence in which it is used. In fact, the word "shall" can shift
its meaning even in midsentence. It has as many as eight senses in drafted
documents. It is also commonly used as a future tense modal verb, which is
inconsistent with present-tense drafting.

C. Objections

* The sound of "must" is jarring in many sentences. Statutes and current rules
commonly use "shall."

D., Rules Committees' Consideration

Both the advisory rules committee and the Standing Rules Committee initially
expressed skepticism about the use of '"nust" instead of "shall." But on careful
consideration, both committees agreed that the use of "shall' has generated much
unwarranted satellite litigation over its meaning. Case law is replete with examples
of courts and litigants attempting to discern its precise meaning in various contexts.
"Must" has the virtue of universal and uniform meaning. Both committees are
sensitive to concerns over piecemeal stylistic changes and adopted the convention of
using "must" in every instance that "is required to" is intended in the rules.

Federal Rules of Civil Procedure

-I. Rule 23(f) Interlocutory Appeal of Class Action Certification)

A. Brief Description

A new subdivision (f) would permit an interlocutory appeal from an order
granting or denying class action certification in the sole discretion of the court of
appeals. District court proceedings would be stayed only if the district judge or the
court of appeals ordered a stay.

B. Arguments in Favor

* The proposed amendment would facilitate the establishment of a body of
uniform class-action certification principles.
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Proposed Select New Rules or Rules Page 4
Generating Substantial Controversy

* Denial of certification can toll the death knell in actions that seek to vindicate
large numbers of individual claims. A grant of certification can exert a
reverse death knell, creating enormous pressure to settle that is often decisive
as a practical matter. The need for immediate appellate review may be
greater than the' need for appellate review of many routine final civil
judgments. .

* Final judgment appeal, review on preliminary injunction appeal, certification
for permissive appeal under § 1292(b), and mandamus together often fail to
provide effective review. One response has been to strain ordinary
mandamus principles.

* The committee was confident that, as with § 1292(b) appeals, the courts of
appeal would act quickly and at a low cost in determining whether to grant
permission to appeal. Significant costs would be incurred only in cases
presenting such pressing issues as to Warrant permission to appeal. In Lr

addition, the committee believed that although requests for interlocutory
appeal may initially be frequent, that number would fall as the bar acquired K
experience with the rule and the appellate courts' responses to such requests.

* Thecmiteso noted that a similar proposal had been introduced in L
Congress

C. Objections d

* Applications for permission to appeal would become a routine strategy to
increase costs and delay.

* The proposed amendment would add hundreds, maybe thousands, of motions
to the already overburdened worldoads of the courts of appeals. 3

D. Rules Committees Consideration

Both committees agreed that the benefits of the proposed amendment greatly
outweigh the predictably lesser disadvantages.

R
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MEMORANDUM

DATE: August 14, 1997

TO: Members of the Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 97-15

FRAP 40(a)(1) generally requires that a petition for panel rehearing be filed within 14 days

after entry ofjudgment. In 1994, at the request of the Solicitor General, the Rule was amended to

lengthen the time for filing a rehearing petition to 45 days in civil cases in which the United States
is a party. (Under FRAP 35(c), these same deadlines apply to petitions for rehearing en banc.)
The Solicitor General now requests that the Rule be amended again so that the deadline is

extended to 45 days in any case - civil or criminal - in which the United States is a party.

The 1994 amendment to FRAP 40(a) was first requested in a January 15, 1991 letter from
L, Solicitor General Starr to James Macklin. General Starr explained the need for the amendment as

follows:

L [C]ompliance with Rule 40(a) without an extension of time is virtually impossible

for the United States in a very large number of cases. In many instances, the
responsible litigating division at the Department of Justice does not receive a copy

of the court of appeals opinion until well into the 14-day period. If there is any
reasonable possibility of seeking rehearing, all interested agencies and offices must
then be consulted, and internal recommendations made. My staff must then study
the matter and present it to me for my personal action. If a rehearing petition is

authorized, there must then be time to draft and file it.

General Starr pointed out that the 14 day deadline required his office to seek an extension

of time in every case in which it was possible that the United States would petition for rehearing.
In many of these cases, the United States eventually decided not to file a rehearing petition,

meaning that the time the government spent preparing and the time the court spent considering

the motion to extend the deadline was wasted.

General Starr originally requested that the time for filing a rehearing petition be extended

r from 14 to 45 days in all cases. However, on February 22, 1991, General Starr wrote to Mr.
Macklin and asked that his original suggestion be "limited to civil cases." He said:
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We believe that the longer rehearing period is not necessary in criminal cases, and
could have adverse consequences in terms of finality in such matters. Given the C
speed with which criminal cases are generally to be treated, we think that the 14-
day period is more appropriate.

~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~i IM

As noted, FRAP 40(a) was amended as the Solicitor General requested in 1994. The
Advisory Committee Note to the 1994 amendment stated:

The amendment makes nation-wide the current practice in the District of Columbia
and the Tenth Circuits, see D.C. Cir. R. 14(a), 10th Cir. R. 40.3. This amendment,
analogous to the provision in Rule 4(a) extending the time for filing a notice of
appeal in cases involving the United States, recognizes that the Solicitor General L
needs time to conduct a thorough review of the merits of a case before requesting
a rehearing. LI

On June 12, 1997, Acting Solicitor General Dellinger wrote to Judge Logan to report that
"experience has shown that the longer rehearing time actually is necessary in criminal cases in
which the United States is a party for the same reasons it is necessary in civil cases." General
Dellinger said that "[i]t has been difficult, if not impossible for the United States in criminal cases
to resolve within 14 days fromnthe issuance of an opinion whether a rehearing petition and/or
rehearing en banc petition should be filed." He requested that FRAP 40(a)(1) be amended to
extend the deadline to 45 days in criminal cases as well. Note that, if General Dellinger's
proposal is approved4 criminal defendants, as well as the government, will have 45 days in which
to file rehearing petitions..

Local practice on this issue varies only slightly among the circuits. CADC generally [
provides 30 days for parties to file rehearing petitions and extends that deadline to 45 days in all
cases - civil and criminal - in which the United States is a party. D.C. Cir. R. 35(a), CAll 7
provides 21 days for the filing of rehearing petitions, except in civil cases in which the United L

States is a party, where the deadline is 45 days. 11th Cir. R. 35-2 & 40-2. All of the other
circuits either do not have a local rule on the matter or expressly adopt the time limits set forth in
FRAP 35 and 40. [

Attached to this memo are a draft amendment to FRAP 40(a)(1), a draft Advisory 7
Conmmittee Note, a copy of General Starr's Jan. 15, 1991 letter to Mr. Macklm, a copy of General
Starr's Feb. 22, 1991 letter to Mr. Macklin, and a copy of GeneralDellinger's June 12, 1997
letter to Judge Logan.

LI
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1 Rule 40. Petition for Panel Rehearing

L 2 (a) Time to File; Contents; Answer; Action by the Court if Granted.

3 (1) Time. Unless the time is shortened or extended by order or local rule, a petition

4 for panel rehearing may be filed within 14 days after entry of judgment. But i-a

5 civil ase, if the United States or its officer or agency is a party, the time within

6 which any party may seek rehearing is 45 days after entry of judgment, unless an

7 order shortens or extends the time.

L

Advisory Committee Note

Subdivision (a)(1).' A party to a civil or criminal case generally must file its petition for
panel rehearing within 14 days after entry ofjudgment. In 1994, this deadline was extended to
45 days for civil cases in which the United States or its officer or agency is a party. The deadline
was extended in recognition of the fact "that the Solicitor General needs time to conduct a
thorough review of the merits of a case before requesting a rehearing." Advisory Committee
Note to 1994 Amendment to Rule 40(a). Experience has demonstrated that the process by which
the Solicitor General decides whether to request rehearing in criminal cases is no less difficult or

C time consuming than the process by which that decision is made in civil cases. Thus, the Rule is

amended to provide that in any case- civil or criminal -in which the United States or its
officer or agency is a party, the deadline for filing a petition for panel rehearing is 45 days.

I
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LiU.S. Department of Justice
Office of the Solicitor General

LJ

kexhington. D.C 20530

JAN I 5 1991

James E. Macklin, Jr.
Deputy Director
Administrative Office of the
United States Courts

Washington, D.C. 20544

Dear Mr. Macklin: 
L

- I am writing to you in your capacity as the Secretary forthe Standing Committee on Rules of Practice and Procedure, andalso as the Secretary for the Advisory Committee on AppellateRules, of which I am a member. My purpose is-to urge theAdvisory Committee to recommend changes in Federal Rules ofAppellate Procedure 40(a) and 41(a), in order to lengthen the Ltime for filing a petition for rehearing from 14 to 45 days incases involving the United States, or its agencies or officers.This change would make nation-wide the current practice in theDistrict of Columbia and Tenth Circuits, which for a number ofyears have successfully allowed the longer period. I hope thatthis suggestion will lead to a change in these rules pursuant tothe provisions of 28 U.S.C. 2072 through 2.074-. -

Under Rule 40(a), "t a] petition for rehearing may be filed - E-within 14- dAys -fter entrH- of judgment unless the time is Ushortened or enlarged by order or by local rule.' Underregulations of the United States Department of Justice, I amresponsible for authorizing all petitions for rehearing -- if-they include an in banc suggestion -- to be filea in the courtsof appeals in cases within the litigation authority of theAttorney General. See 28 C.F.R. 0.20(b).

Under these circumstances, compliance with Rule 40(a)without an extension of time is virtually impossible for theUnited States in a very large number of cases. In many Linstances, the responsible litigating division at the Departmentof Justice does not receive a copy of the court of appealsopinion until well into the 14-day period. If there is anyreasonable possibility of seeking rehearing, all interestedagencies and offices must then be consulted, and internalrecommendations made. My staff must then study the matter andpresent it to me for my personal action. If a rehearing petition Lxis authorized, there must then be time to draft and file it.
Because these steps take considerable time -- especially in Kthe more important cases in which rehearing is most likely to be



sought and granted -- we routinely are required to seek from the) courts of appeals extensions' of time for the filing of apetition. Our motions usually seek an additional 30 days andare almost always granted by the courts of appeals, which seem tobe aware of the process by which rehearing determinations aremade here. See Fourth Circuit I.O.P. 40.2 ("The need of theOffice of theMSolicitor General for time to conduct a thoroughreview of the merits of abcase will be considered legitimategrounds for [extending the rehearing time]"). In many instances,F we do not actually file a rehearing petition, but, as %we,' informthe courts, need the extra time to study the matter in order tomake the necessary determination-.

As you are no doubt aware, the D.C. Circuit has-a highproportion of cases involving the Federal Government..
Recognizing ,that the'14-day rehearing petition rule isimpractical, that Court some time ago adopted a rule that makesthe filing of these extension motions unnecessary. Its LocalRule 15(a) provides that "(i]n all cases in which the UnitedStates or an agency or officer thereof is a party, the timewithin which any party may seek rehearing or suggest rehearing enbanc shall-be forty-five days after entry of j udgment or otherform of decision" We have found that this rule works quiteL. well, and it is extremely rare that .we need to! seek any extensionfor rehearing iniethel D.C. Circuit. Thus, both we and,-that courtare spared the burden 'f "dealing with the extensionwmotions'lJ thatK w we so often must file in the other courts.

The Tenth Circuit (Local Rule 4063) also provides 45 days incases involving the Government, its agencies, or officers. (TheEleventh Circuit (Local Rule 40-2)1 provides a 20-day rehearingperiod for all cases.) '.

L I recommend that the Federal Rules of Appellate Procedure beL changed in order to adopt the practice of the D.C. and TenthCircuits. Thus, Rule 40(a) would then provide a time limit of 45days for rehearing petitions in cases involving the United
L States, or its agencies or officers.

This change is appropriate because, as described above, thecurrent rule is impractical and requires us to file so many6- extension motions. Moreover, the United States actually seeksrehearing in a comparatively small number of cases; we are thusnot seeking a major change in court practice. In addition, IL note that the federal procedural rules already recognize the-special decision making process involved in Federal Governmdntcases because FRAP 4(a) (1) provides 60 days -- double. the usualperiod -- for notices of appeal in government cases. t Further,' inthose rare instances in which a court of appeals believes itnecessary to restrict the time for filing a rehearing petition,it can do so because Rule 40(a) explicitly retains the authorityto shorten rehearing time by order.

L. ) 2



-If this change to Rule 40(,a) is made, Rule 41(a) should alsobe altered to conform! That, rule currently provides that themandate shall issue'21,days after entry of judgment, unless atimely ,petition for rehearing is filed, in which -event themandate will issue seven days after such a petition is deniedThe current version would mean that themandate could issue While VI am still cohnsidering whether or ,,not to, seek rehearing". Thus,it would makesense to change Rule,41(a), to provide,,that' the Imandate will issue seven days after, the expiration of the'time inwhich ,to ̀ file'I1a rehearing petition. ,If a timelyrehearijnbpetition~iqis fil'edt, "the 't'iming'of issuance tof the,:mandater would'remain the same. (D.C. Circuit Lbcal Rule 15(b) (2) currently soprovides.)

This conforming amendment to Rule, 41,(a) ilshouldl not be','controversial since theLrule also explicitly provides that thelmandate can issue ~earlier bore.Tus, ifa~oteieve
5that a marndate must issue quickly -- before the ,45-day peribd hasrun -- it is- free ,to s or er.

If youIor th lAdvisory ,Commlite have about 
rfisproposal., I or my staff wic eased to er t have,attached ,~a SUgge-,Stedne Sarkrup f R'R'les 4,,, t

.. -~~~~~1' 'I Siio Genral ' , 'I d 1 ' l c

the changesdescriove. . hope th , t . cha .ibe

I 7 4~~~~~~~~~~~~~7

adopted ~Ibecause they 1 wil aepre~cipu'r~ucsbt nte-court's and thei Dprmnt of"1 Justice. K v

Sincerely,

- ~-Kenneth W.-Starr £Solicitor General

cc: Honorable Kenneth F. Ripple
Chairman
Advisory Committee on Appellate RulesUnited States Circuit Judge'
310 Federal Building
204 South' Main- Street
South Bend, Indiana, 46601,

Assistant Dean Carol Ann Mooney
Reporter
Advisory Committee on Appellate Rules 'University of Notre Dame Law School
Notre Dame, Indiana 46556,

3
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Suggested Changes for Federal. Rules of
Appellate Procedure 40 and 41

LWw )

7 RULE 40 Petition for Rehearing

(a) Time for FiliLn; Content, Answer; Action byCourt if Granted. A petition for rehearing may befiled within 14 days after entry of judgment unless thetime is shortened or enlarged by order or by localrule. [In all cases in which the United States, or anagency or officer thereof is a party, the time withinL which any party may seek rehearing shall be 45 daysafter entry of judgment.] The petition shall statewith particularity the points of law or fact which inthe opinion of the petitioner the court has overlookedor misapprehended and shall contain such argument in
support of the petition as the petitioner desires topresent. oral argument in support of the petition willnot be permitted 1No, answer to a petition for,
rehearing will be received unless requested by1 thecourt, but'.a petition for rehearing will 'ordinarily notbe granted in the absence of ,such a request. If apetition for;r~ehearing -isI!granted the court may make afinal disposition. of 'the, cause withoutreargu ent'orLi may 'restore, it to the calendar for reargliment or,resubmission or may make ,such other orders as aredeemed appropriate undertihe circumstances of theparticular case. I

Rule 41. Issuance of Mandate; Stay of Mandate

(a) Date of Issuance. The mandate of the court
shall issue 2i [7] days after the!{ - -- [expiration jf the time for filing A petition for7 rehearing] unless [such a petition is filed or] thetime is shortened or enlarged by order. A certifiedcopy of the judgment and a copy of the opinion of thecourt, if any,' 4nd any direction as"to costs shallconstitute the mandate, unless the court directs that aformal-mandate issue. The timely filing of a petitionfor reheari stay the mandate until dispositionr of the petitionunless Qth erwise ordered by the court.If the'petitionis denied! the mandate shall issue 7
days'after entry of the order denying' the petition
unless the time is shortene orenllarged by order.

NOTE: Suggested changes are marked by brackets and bold type,or strike-overs.

L
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4 It's U.S. Department of Justicc
Office of the Solicitor General

W hinleon. D.C 20530 K
February 22, 1991 Af

James E. Macklin, Jr.
Deputy Director
Administrative Office of the 'J

United, States Courts
Washington, D.C., 20544

Dear Mr.- Macklln:

O~n.JanuaryS, 19.91, I wrote to you in your capacity as the
Secretary for,, the ,,Standing Committee on Rules of Practice and
Procedure, and also as the Secretary for the Advisory Committee
on Appellate _Rules' ini order to urge that the Advisory Committee X
recommend a c~hang~e,,in Federal Rules of Appellate Procedure 40(a)
and 41(a). In, thaitletterI l''explained that it would, save
considerable jlresources rfor-both the courts of appeals,'and the
Department oif Jistice if the time for seeking rehearing in cases
involving the Unitedi-States, or its agencies or officers were
changed ~from l4,tocj,451 days. ,This suggestion was patterned after
the current version of D.C. Circuit Local Rule 15(a), 'And Tenth
Circuit Local Rule 40.3.

After I made my suggestion, it has come to my attention that
my proposal was not; ~as narrowly phrased as it should'have been. Li
As the Tenth Circuit ruIle provides, my suggestion should have
been limited to civil cases. We believe.h t4te longer

e-ea-rln-gperiod is,,not 'necessary in criminal cases, and could
have adverse consequences in terms'of finality in such matters.
Given the speediwith which criminal cases are generally to be
treated, we think that the 14-day period is more appropriate. Li

Thus, my, earlier suggestion for a 45-day rehearing period
for any party in a, case'involving the United States, or its Cagencies or officers shouldapply in all civil cases. I have.
attached a revisedsuggested revision of the text of Rule 40.
There is no need to, l change my earlier suggested revision to Rule
41, concerning issuf ce, of the mandate, because that change would
cover both a 14-day and a'45-day reheari period.

Sincere3 y,

Keneth W. Starr
Solicitor General C



Revised Suggested Changes for Federal Rules of
Appellate Procedure 40 and 41

RULE 40 Petition for Rehearing

(a) Time for Filinq; Content, Answer; Action by
Court if Granted. A petition for rehearing may be
filed within 14 days after entry of judgment unless thetime is shortened or enlarged by order or by local
rule. [In all civil cases in which the United States,
or an agency or officer thereof is a party, the time
within which any party may seek rehearing shall be 45
days after entry of judgment.] The petition shall
state with particularity the points of law or fact
which in the opinion of the petitioner the court has
overlooked or misapprehended and shall contain such
argument in support of the petition as the petitioner
desires to present. Oral argument in support of thepetition will not be permitted. 'No answer to a
petition for rehearing will be received unless
requested by the court, but a petition for rehearing
will ordinarily not be granted in the absence of such arequest. If a petition for rehearing is granted thecourt may make -a final disposition of the cause without
reargument or may restore it to the-ca'lendar forreargument or resubmissio'n, or "may make such other

i orders as are deemed appropriate under, theK ) circumstances of the particular case.

Rule 41. Issuance of Mandate; StaV of Mandate

(a) Date of Issuance.- The lmandate of the court,shall issue i-f 7] days after the
[expiration of the time for filing a petition for
rehearing] unless [such a petition is filed or] thetime is shortened or enlarged by order. A certifiedcopy of the' judgment and'a copy of thefopinion of thecourt, if any,land any direction-'lasito costs shallconstitute themandate, unless the court directs that aformal mandate issue. The timelyh filing of a petitionfor rehearing will stay the',mandate until disposition
of the petition unless otherwise'ordered-by the court.,If the petition is denied, Ithe mandate'shall issue 7.days after entry of the order denying the petition
unless the time is shortened6r enlarge'd by order.'

NOTE: Suggested changes are marked by brackets and bold 'type,
or strike-overs.
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FTJ UN i 2 1997
U.S. Department of Justice

Office of the Solicitor General

Washington, D.C 20530 .

The Honorable James K. "Logan
United States Circuit Judge
100 East Park, Suite 204
P.O. Box 790
Olathe, Kansas 66051-0790 ;,

Re: Proposal to Amend Federal Rule of Appellate Procedure .40

Dear Judge Logan:

In 1994, Federal'Rule of Appellate Procedure 40 was amended to allow 45 days for filing a _

petition for rehearing in`, a civil case in which the, United States or its officer or agency is a party.
That amendment "recognizes that the Solicitor General needs time to conduct a thorough review of
the merits cf a case before requesting a rehearing." FRAP 40, Advisory Committee Note.' '

At the Department's request, the 1994 amendment to FRAP 40 was drafted so it does not
cover criminal cases. As Solicitor General Starr noted in his February 22, 1991 letter to the
Commnittee inthat regard, the Department at that time believed that the longer rehearing period was
not necessary in criminal cases and that it could have adverse consequences in terms of finality in
such cases. ,

Since that time,. experience has shown that the longer rehearing time actually is necessary in
criminal cases in which theUnited States is a party for the same reasons it is necessary in civil cases.
It has been difficult, if not impossible for the United States in criminal cases to resolve within 14
days from the issuance of an opinion Whether a rehearing and/or rehearing en banc petition should K
be filed. As>,Solicitor General Starr'sl letter of January 15, 1991 (copy attached) mentions, all
interested agencies and offices must be consulted whenever there is any reasonable possibility of
seeking rehearing. Once internal recommendations are received, the staff of the Solicitor General's L
office must have time to study the matter and present it to the Solicitor General for action, and if a
petition is approved there must be time to draft and file it.

1. Pursuant to FRAP 35(c), a suggestion for rehearing en banc must be filed within the time F
prescribed for filing a petition for rehearing. Thus, the 45-day period that applies to the filing of a
petition for rehearing in civil cases in which the United States is a party under FRAP 40 also governs
the filing of a suggestion of rehearing en banc in such cases. K

L



The Department has concluded, based on this recent experience, that the benefits of
extending the 45-day period discussed above to criminal cases outweigh any adverse effects on the
finality ofjudgments in such cases. Therefore, the Department would like to propose that FRAP 40
be amended to allow the parties 45 days to file a petition for rehearing in all cases where the United
States is a party. To effect that change, we recommend removing from FRAP 40 the language that
currently limits the 45-day period to civil cases. Making that change would cause the version of
FRAP 40 that the Committee approved at its April, 1997 meeting in reviewing the proposed
restylization of the Appellate Rules to read as follows:

(a) Time to File; Contents; Answer; Action by the Court if Granted.

(1) Time. Unless the time is shortened or extended by order or local rule, a
petition for panel rehearing may be filed within 14 days after entry of
judgment. la i [Ifthe United States or its officer or agency
is a party, the time within which any party may seek rehearing is 45 days after
entry of judgment, unless an order shortens or extends the time.

rL We would appreciate it if this proposal could be added to the Committee's docket and placed
on the agenda for the Committee's Fall, 1997 meeting.

Sincerely,

in.~~~~~~~~~~~ /
Walter Dellinger
Acting Solicitor General

cc: Professor Carol Ann Mooney
Vice President and Associate Provost
University of Notre Dame
202 Main Building
Notre Dame, Indiana 46556

Robert E. Kopp
Director, Appellate Staff
Civil Division

Attachments
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MEMORANDUM

DATE: August 14, 1997

TO: Members of the Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 97-21

FRAP 3 l(b) provides that "[t]wenty-five copies of each brief must be filed with the clerk
and 2 copies must be served on counsel for each separately represented party." Oddly, FRAP
3 31(b) does not require service of briefs on unrepresented parties. A member of the Advisory
Committee pointed out this omission at the Committee's April 1997 meeting, and the Committee
added the matter to its study agenda.

Undoubtedly, those who drafted FRAP 3 1(b) did not mean to imply that unrepresented
parties should not be served with briefs, but rather to make clear that when one attorney
represents two or more parties, each of those jointly represented parties need not be separately
served. Ideally, Rule 3 1(b) would be redrafted to state that, while briefs must be served on

L unrepresented parties as well as represented parties, unrepresented parties who are in the same
functional position as jointly represented parties can be served together. Unfortunately, though, I
have not been able to come up with a concise way of drafting that notion into the Rule. Thus, I
have used the last two sentences of the Advisory Committee Note to encourage the circuits to

LI make use of the authority Rule 31(b) gives them to define service requirements by local rule or by
go order in particular cases.

Attached to this memo are a draft amendment to FRAP 31(b), a draft Advisory
Committee Note, and a copy of the relevant excerpt from the minutes of the April 1997 meeting.

-
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1 Rule 31. Serving and Filing Briefs

2 (b) Number of Copies. Twenty-five copies of each brief must be filed with the clerk and 2 Li

3 copies must be served on each unrepresented party and on counsel for each separately

4 represented party. An unrepresented party proceeding in forma pauperis must file 4

5 legible copies with the clerk, and one copy must be served on each unrepresented party

6 and on counsel for each separately represented party. The court may by local rule or by

7 order in a particular case require the filing or service of a different number.

Advisory Committee Note

Subdivision (b). In requiring that two copies of each brief "must be served on counsel
for each separately represented party," Rule 31(b) may be read to imply that copies of briefs need r
not be served on unrepresented parties. The Rule has been amended to clarify that briefs must be
served on all parties, including those who are not represented by counsel. The courts of appeals
have authority under the last sentence of the Rule to provide by local rule or by order that briefs C

need be served on only one of two or more unrepresented parties who are proceeding jointly. For L

example, a local rule might provide that when two unrepresented appellants have filed a joint
notice of appeal and a joint brief, the brief of the appellee need only be served on one of them.

i n
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James' K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Conmittee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for theV Standing Committee were all present, as was 'Mr. Josqeph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

X Judge Logan` intro'dced Judge Motz' and welcomed her to the Advisory
Committee.

a Id J 1> 9 Approvalof Minutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

Restylization of the Rules'

The primary itern'on the Committee's'agenda for the meeting was consideration{j0 of the packet of restyled'rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction'to the utidertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. ' -The consensus was that'substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.

U,



addition, minor style changes and a clarifying punctuation change were recommended.

Rule 30

Rule 30(a)(3) was amended to conform to Rule 31(b) so that an unrepresented
party proceeding in forma pauperis need only file four copies of the appendix. Minor
stylistic changes also were recommended. In 30(a)(3), there was an explicit decision
to retain the reference to "memoranda" rather than changing it to singular. ,

Rule 31

Only minor stylistic changes were recommended.

It was noted that Rule 31(b) only requires a party to serve copies of the brief on
counsel for each separately represented party." There is no requirement of service on

unrepresented parties. The Committee decided to place this item on its agenda. l

Rule 32

In addition to stylistic changes, several substantive changes were recommended,
in order to simplify the rule. First, the length limitations based on character counts
were deleted because some word processing programs treat spaces and punctuation as
characters, while other programs do not. Second, the requirement that the average,
number of words per page not exceed 280 words was deleted. Third, in 32(a)(5), the
provision permitting footnotes to be in 12 point type was deleted. Fourth, in 32(a)(6) K
the restrictions on the use of boldface type and of all capitals were deleted.

There was discussion about reducing the word count from 14,000 to 13,000 -
because 14,000 is not a good equivalent to the old 50-page brief. Fourteen thousand is
closer to the length of a professionally printed 50-page brief. One member pointed out
that this rule had been quite controversial principally because lawyers suspected that we L
were trying to shorten the length of briefs. Over time the proposed rule has become
less controversial. In order to avoid reopening the controversy, several members spoke
in favor of retaining the 14,000 word limit. A majority favored staying with 14,000;
therefore, the word limitation was not changed.

The commentator's suggestion that 32(d) be amended to emphasize that local
variations concerning form are "one direction only" was discussed at length.l
Specifically the proposal was to state that a court may "waive" requirements but may
not add to them. The suggestion was ultimately dismissed because the rule already-
makes it sufficiently clear that additional requirements may not cause a brief to be
rejected. v

12 V
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MEMORANDUM

DATE: August 15, 1997

TO' Members of the Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Table of Agenda Items (Revised August 1997)

At present, there are 56 proposals on the Table of Agenda Items. Two proposals (Item

Nos. 97-15 and 97-21) are scheduled for Advisory Committee action at the September 1997

meeting. Judge Garwood intends to ask the Advisory Committee to remove from the Table of

Agenda Items 14 proposals upon which the Advisory Committee, the Standing Committee, and

the Judicial Conference have completed action. (Item Nos. 89-5, 90-1, 91-4, 91-9, 91-24, 91-25,

91-28, 92-4, 93-3, 93-4, 93-5, 93-6, 95-9, and 96-1.) Judge Garwood also intends to ask the

Advisory Committee to remove from the Table of Agenda Items two other proposals: Item No.

92-11, which has been withdrawn by the Solicitor General, and Item No. 97-17, which appears to

have been fully addressed in the stylized rules.

Thirty-eight other proposals remain on the list. Most of these proposals are awaiting

initial discussion; a couple have been the subject of cursory discussions in the past. Judge

Garwood intends to ask the Advisory Committee to decide, with respect to each of these

proposals, whether it should remain on the Table of Agenda Items and, if so, whether it should

receive "high," "medium," or "low" priority over the next couple years.

This memorandum is intended to assist the deliberations of the Advisory Committee. It

sets forth with respect to each of the 56 proposals on the Table of Agenda Items:

* the number of the item;
* the title of the item;
* the source of the item;
* the status of the item;

a brief description of the item; and
* a description of what documents related to the item are appended to this

memorandum.

I hope that this memorandum is helpful.

r~~~~~~~~~~~~~~~~~~~~~ -I



L

No. 89-5 Amendment of FRAP 35(c).

Source: Robert D. St. Vrain (CA8 Clerk)

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No further Advisory Committee consideration is necessary.

Included in agenda book: Nothing.

No. 90-1 Amend FRAP 35(b) & (c) to change "suggestion" for an en banc to a Li
"petition" for an en banc.

Source: Hon. Jon 0. Newman (CA2) & Robert D. St. Vrain (CA8 Clerk)

Status: Approved by Standing Committee for submission to Judicial Conference C

(6/97)

No further Advisory Committee consideration is necessary.

Included in agenda book: Nothing.
L

No. 91-3 Final decision by rule/expanding interlocutory appeal by rule.

Source: Federal Courts Study Committee; Judicial Improvements Act of 1990
(Pub. L. No. 101-650); & Federal Courts Administration Act of 1992
(Pub. L. No. 102-572) ,

Status: Consideration of interlocutory review of rulings on class certification;
referral from Civil Rules Committee (6/93) F

Related to No. 95-8. In 1990, Congress amended the Rules Enabling Act to give the
Supreme Court authority to "define [by rule] when a ruling of a district court is final for the
purposes of appeal under section 1291 [of title 28]." 28 U.S.C. § 2072(c). In 1992, Congress
amended 28 U.S.C. § 1292 to give the Supreme Court authority to use the Rules Enabling Act
process to promulgate rules that "provide for an appeal of an interlocutory decision to the courts
of appeals that is not otherwise provided for [in § 1292]." 28 U.S.C. § 1292(e). The Advisory
Committee on the Civil Rules was the first to take advantage of this new authority; it proposed,
and the Standing Committee has approved and forwarded to the Judicial Conference, new FRCP
23(f), which permits discretionary appeals from district court orders granting or denying class
action certification. New FRAP 5 was drafted to accommodate such appeals, and any other
interlocutory appeals that might be authorized in the future.

-2-



The question for the Advisory Committee is whether it wants to go further and use the

authority provided in §§ 2072(c) and 1292(e) to define in FRAP the circumstances under which

district court orders will be considered final and/or the circumstances under which interlocutory

appeals will be permitted. For example, the Advisory Committee could attempt to codify the

much litigated collateral order rule, as it has been developed in Cohen v. Beneficial Industrial

Loan Corp., 337 U.S. 541 (1949), and its many progeny.

7 There does not seem to be any hue and cry for the Committee to do so. The amendments

to §§ 2072(c) and 1292(e) were the result of a single "informal suggestion" made to the Federal

Courts Study Committee ("FCSC') and were not studied by either the FCSC or Congress. See

P Robert J. Martineau, Defining Finality and Appedlability by Court Rule: Right Problem, Wrong

Solution, 54 U. PITr. L. REV. 717, 726 (1993). For several decades now, various proposals have

been made to "fix" the final judgment rule and the rules regarding interlocutory appeals, see. id.

at 748-70, but none has yet generated much interest.

Attempting to define finality and/or to define the circumstances under which interlocutory

L appeals will be permitted would be an enormously complex task. Many regard the task as

"virtually impossible." Id. at 775. Others are not as pessimistic, although they concede that

codification would be difficult. See Thomas D. Rowe, Jr., Defining Finality and Appealability

by Court Rule: A Comment on Martineau 's "Right Problem, Wrong Solution ", 54 U. Prrr. L.

REv. 795 (1993). There have been hundreds ofjudicial opinions (dozens by the Supreme Court

alone) and thousands of pages of law review articles written on the topics of finality and

interlocutory appeals. Doing this work well would require a major commitment of Committee

time and resources over at least the next couple years. As is true with respect to No. 91-17, if the

Committee decides to take on this issue, it might be advisable for the Committee to solicit input

from the bench, bar, and academy -and particularly from such experts as Profs. Paul

Carrington, Edward Cooper, Robert Martineau Martn Redish, ThomasRowe, and Michael

Solimine before attempting to draft a rule.

Included in agenda book: Robert J. Martineau, Defining Finality

and Appealability by Court Rule: Right Problem, Wrong Solution,

54 U. Purr. L. REV. 717 (1993); Thomas D. Rowe, Jr*, Defining

Finality and Appealability by Court Rule: A Comment on

7 Martineau 's "Right Problem, Wrong Solution ", 54 U. PIrT. L.

REV. 795 (1993).

No. 91-4 Typeface re: FRAP 32.

Source: John M. Greacen (CA4 Clerk)

Status: Approved by Standing Committee for submission to Judicial Conference

(6/97)

-3-



No fiurther Advisory Committee consideration is necessary.

Included in, agenda book. Nothing. -

No. 91-9 Amendment of FRAP 32(a) to require counsel to include their telephone V
numbers on the covers of briefs and appendices. LI

Source: LocalRules Project ,T

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No further Advisory Committee consideration is necessary. r
Included in agenda book: Nothing.

No. 91-17 Uniform plan for publication of opinions. Li

Source: Local Rules Project & Federal Courts Study Committee

Status: Further study recommended (12/91)

Over the past several years, the Advisory Committee'has been asked on various occasions L
to recommend to the Standing Committee uniform rules governing:

1. The circumstances (if any) under which a judgment may be entered without any E
explanation, whether published or unpublished. See Nos. 97-10 and 97-28.

2. The circumstances (if any) under which a circuit court may designate one of its J
opinions as unpublished.

3. When (if ever) unpublished opinions may be electronically disseminated (e.g., via L
Westlaw or LEXIS).

4. The circumstances (if any) under which an unpublished opinion may be cited.
And

5. The precedential effect (or lack of precedential effect) of unpublished opinions.

The circuits currently have varying and conflicting rules on these issues. The Advisory
Committee needs to decide whether it wishes to recommend uniform national rules.
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Needless to say, this would be a substantial undertaking. The issues are complex, and
people feel strongly about them. (One of my colleagues aptly calls this the "designated hitter
rule" of appellate practice.) There have been almost 30 major law review articles published on
the subject of unpublished opinions since 1980, and dozens of articles published in newspapers,
magazines, bar journals, and other periodicals. If the Committee decides to address this issue, it
may want to solicit comments from the bench and bar before attempting to draft a rule. It will
certainly want to study the various local rules on the topic. It may also be advisable to appoint a
subcommittee to work on the issue and to make recommendations to the full Committee.

Included in agenda book: Relevant excerpt from Federal Courts
Study Committee Report; 3/13/91 letter from K. Ripple to R.
Keeton; 3/18/91 letter from K. Ripple to R. Keeton; relevant
excerpt from 1/8/92 memo from Advisory Committee to Standing
Committee re: Local Rules Project.

No. 91-24 Page limits for and contents of amicus briefs (FRAP 29).

Source: CA5 (in response to Local Rules Project)

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No further Advisory Committee consideration is necessary.

Included in agenda book: Nothing.

No. 91-25 Amendment of FRAP 35 to specify contents of suggestions for rehearing en
banc.

Source: CA5 (in response to Local Rules Project)

Status: Approved by Standing Committee for submission to Judicial Cofiference
(6/97)

No further Advisory Committee consideration is necessary.

Included in agenda book: 'Nothing.

No. 91-28 Updating FRAP 27.

Source: Advisory Committee
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Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No further Advisory Committee consideration is necessary.

"Included in agenda book: Nothing. l

No. 92-4 Amendment of FRAP 35 to include intercircuit conflict as ground for seeking
en banc.

Source: Solicitor General E

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No further Advisory Committee consideration is necessary. C

Included in agenda book: -Nothing.

No. 92-1l Consideration of local rules that do not exempt government attorneys from
being required to join court bar or from paying admission fees.

Source: Attorney General '(11/24/92 letter to W. Rehnquist) & Standing Committee

Status: Solicitor General withdrew suggestion (2/6/97 letter to J. Logan)

In November 1992, Attorney General Barr wrote to Chief Justice Rehnquist to express
concern over the fact that, while some of the courts of appeals exempt government attorneys
from the requirement that they join their local bars (and pay the requisite admissions fee) before LJ
appearing before them, other courts of appeals do not. Attorney General Barr asserted that this
situation created a hardship for the government and appeared to violate federal law. Chief
Justice Rehnquist referred the matter to the Standing Committee, which referred it to the
Advisory Committee. In April 1993, Acting Solicitor General Bryson asked the Advisory
Committee to delay action on the matter until it could be examined by the new administration. In
September 1993, Solicitor General Days reported that the Department of Justice was "just
beginning [its] study of the proposal," and again asked that the Advisory Committee take no
action. Finally, in February 1997, Acting Solicitor General Dellinger informed Judge Logan that
"[t]he Department has now determined that it will not, at this time, pursue this matter further
before the Advisory Committee." The question for the Advisory Committee is whether it now
wishes to drop the matter or instead wishes to pursue the matter on its own.

Included in agenda book: Acting Solicitor General Dellinger's
letter.
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No. 93-3 Amend FRAP 41 re: 7-day period for issuance of mandate.

L e Source: Advisory Committee

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No further Advisory Committee consideration is necessary.

Included in agenda book. Nothing.

No. 93-4 Amend FRAP 41 re: length of time for stay of mandate.

Source: Advisory Committee

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No fuirther Advisory Committee consideration is necessary.

Included in agenda book: Nothing.

No. 93-5 Amend FRAP 26.1 to delete use of term "affiliate."

Source: Joseph F. Spaniol, Jr., Esq.

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No firther Advisory Committee consideration is necessary.

Included in agenda book: Nothing.

No. 93-6 Amend FRAP 41 re: effective date of mandate.

Source: Solicitor General

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No further Advisory Committee consideration is necessary.

Included in agenda book: Nothing.
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No. 95-1 Amend FRCP 23 so class members do not need to intervene to appeal.

Source: Alan Morrison, Esq. [actually Brian Wolfman of Public Citizen Litigation
Group] (4/10/95 letter to P. McCabe)

Status: Awaiting initial discussion

There is a sharp split in authority over whether an absent class member who has appeared

before the district court and objected to a proposed class action settlement must formally
intervene as a party in order to have standing to appeal a judgment approving the settlement to

which he or she objected. Some circuits (e.g., CA5, CA8, and CAIO) hold that such intervention

is necessary, while others (e.g., CA3, CA7, and CA9) hold that it is not. Public Citizen

Litigation Group has urged that FRCP 23(e) be amended to provide that no such intervention is

necessary. If such an amendment is adopted, Public Citizen suggests that a "conforming l

amendment" to FRAP "may also be appropriate."

Included in agenda book: Mr. Wolfman's letter.

No. 95-2 Amend FRAP 3 & 24 re: denial of in forma pauperis status.

Source: William Lynn Johnson, Sr. (3/28/95 memo to Judicial Conference) &
Kenneth Earl Bonds (3/29/95 memo to Judicial Conference) r

Status: Awaiting initial discussion

Messrs. Johnson and Bonds are two prisoners incarcerated in Memphis. They appear to

be experienced litigators. They have submitted identical statements that are somewhat difficult
to follow, but the gravamen of their complaint appears to be as follows:

1. In the Western District of Tennessee, the district clerk does not promptly notify
litigants when the district court denies them leave to proceed on appeal IFP.

2. When the district clerk does notify a litigant that his or her motion to proceed on
appeal IFP has been denied, the clerk does not affirmatively advise the litigant that
he or she has only 30 days within which to seek permission from the court of
appeals to proceed IFP.

3. The district court often denies permission to proceed on appeal IFP in the same
order in which it denies the relief sought by the plaintiff. This triggers two 30 day
deadlines: The deadline under FRAP 4(a)(1) to file a notice of appeal, and the
deadline under FRAP 24(a)(5) to move in the court of appeals for permission to
proceed IFP. Although the former deadline can be extended by the district court
for excusable neglect or good cause (FRAP 4(a)(5)) and "tolled" through the filing
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of one of the motions listed in FRAP 4(a)(4)(A), the latter cannot, putting the
f4-1 litigant in the awkward position of having to petition for permission to proceed on

appeal IFP before the litigant even knows whether he or she will be appealing.

Included in agenda book: Mr. Johnson's memo.

No. 95-3 Amend FRAP 15(f) to conform to recent amendments to FRAP 4(a)(4).

Source: Hon. Stephen F. Williams (CADC) (7/26/95 letter to J. Logan)

Status: Awaiting initial discussion

FRAP 4(a)(4)(A) provides that if a party timely files in the district court any of several

specified motions -e.g., a motion for a new trial under FRCP 59- "the time to file an appeal

runs for all parties from the entry of the order disposing of the last such remaining motion."

FRAP 4(a)(4)(B)(i) further provides that if a party files a notice of appeal after the court

announces or enters its judgment, but before the court disposes of any of the motions listed in

FRAP 4(a)(4)(A), "the notice becomes effective ... when the order disposing of the last such

remaining motion is entered."

Judge Williams has proposed that FRAP 15 be amended so that petitions to review or

C applications to enforce agency orders are treated the same as appeals from district court orders.

First, Judge Williams suggests that FRAP 15 be amended so that if a party petitions an agency to

rehear, reopen, or reconsider an order, the time to file a petition to review or application to

enforce that order would not begin to run until the agency disposes of the last such petition

outstanding. Second, Judge Williams suggests that FRAP 15 be amended so that a petition to
review or application to enforce an agency order that is filed after the order has been entered or

announced, but before the agency has disposed of any petitions to rehear, reopen, or reconsider

the order, would become effective when the agency disposes of the last such petition outstanding.

The first change would, in essence, codifI existing case l The consensus of the circuit

courts after ICC v. Brbtherhood of Locomotivel Eng'rs, 482 U.S. 270 (1988), is that they lack

jurisdiction to review agency actions while petitions for rehearing, reopening, or reconsideration

are pending before te agency. 'See, e.g., United Transp. Union v. ICC, 871 F.2d 1114, 1118
(D.C. Cir. 1989). The second change would resolye the following question: Should a premature
petition for review ofdagency action that is, a petition filed while a petition for rehearing,

reopening, or reconsideration a styill pending before te agency be treated as incurably

premature (as the circits apparently hold)? Or should it be treated as a premature notice of

appeal of a court order is treated uer FRAP 4(a)(4)(B)(i) that is, considered effective upon

the agency's disposition of the last remaining petition for rehearing, reopening, or
reconsideration?
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It should be noted that Judge Williams' proposal may be more complicated than appears

at first glance. First, there are significant differences between motions that, under FRAP
4(a)(4)(A), "toll" the time for filing a notice of appeal, and motions to rehear, reopen, or
reconsider agency action. One prominent difference is that, while FRAP 4(a)(4)(A) motions
must be brought relatively soon after the district court proceeding ends - e.g., a FRCP 60 7
motion tolls the time to appeal only if it is "filed no later than 10 days .. after the judgment is
entered" - motions to reopen agency proceedings are sometimes made months or even years
after those proceedings conclude. Second, while procedure in the federal district courts is
governed by a uniform set of easily accessible rules, procedure in the federal agencies is"''
governed by myriad and sometimes obscure statutes. That is why FRAP prescribes the time
within which a notice of appeal must be filed in most civil and criminal cases, see FRAP 4, but
says nothing with respect to a petition for, review of an agency order other than that the petition
must be filed "withiA the time prescribed by a, 'I R 1(a()Insot Judge, Williams'
proposalinvolv es attemplting to i s uniform rule in an' tade qi no-n
uniform" by Congressioal c nomand. h

CADC does not appearto have a cal e adressing this subject. UlY~~ ~~ ~~~~ t|,,l 1 a1 1 9, P1 4z1pl lt| [i~h I I t 1~i lh 1l li"llll!li ! rt ai|;ltt1t t

Included in agenda book: Judge Williams' 4/21/95 and 7/26/95
letters to Judge Logan (with attachments). K.

No. 95-4 Amend computation of thnie to conform to FRCP method. r

Source:, Ja'mes B. Doyle, Esq. (7/21/95 letter to P. McCabe) A

Status: A&aiting initia discsion !

Related to o4. 971. TIhe Federl Ru6les1of Civil'Proced ure te time differently than
the Federal Rules of A e1late ProCedu rt FRCP 6(O) provides that, in coming any period of
time, "[wihen the period oftim prsibe4I or allowed is less ta 1dyitreit
Saturdays , Sunas, aI etan I llh d y$, temled i I
wwturdys, Snday~~~and egaoiays shall be e`xcluded in t' ()(2)

provides that, i c an po of time, i litigant IV cI.ld ![ec alude p o `4emiedL a me , I ,
Saturdays, Sundays, a- [ ns stated in
calendar days." Thus deadlines oblem 80djatedubdh differ en$ under FRCP
than they are under Mru. ee yr a of1 tre i theistict court
certified an issueefor interilto aICa ... 2 ) to Uv § t1292(b) (and old
FR.AP 5(a)), Mr. Doyle had 10 days t[ toh altd tthe 10 days
using -the FRCPm'ethod (~veeker~ ay n holiay noIoi ed hsed ' t ~the FRAP
method (weekend days and ho liday anmIssdtedal

The only real "substantive" problem created by the differing methos ofc-Icfiain ime
has been solved in the new ue.SeN.9-7 What remains is theueiowhtrte
Advisory Committee~wishes to amond FRAP 260(a)) to remove thies trpfrIwr~rltgns
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At its April 1997 meeting, the Advisory Committee considered amending FRAP 26(a)(2) to

make it consistent with FRCP 6(a); "[i]t was decided that such a substantive change should not

be made at this point, but that it should be considered in the future." (Minutes p. 9.)

Included in agenda book: Mr. Doyle's letter.

No. 95-5 Amend FRAP 31 to require submission of digitally readable copy of brief,
when available.

Source: Hon. Frank H. Easterbrook (CA7),(7/24/95 letter to J. Logan)

Status: Awaiting initial discussion

Judge Easterbrook has suggested amending FRAP 32 to require counsel to file one copy

of each brief on digital media'- that is, on a computer disk - and to serve a copy of the disk on

each party separately represented. This would permit judges with impaired vision to enlarge the

text and all judges to search the text, forparticular words or citations.

Included in agenda book: Judge Easterbrook's letter.

No. 95-6 Amend FRAP 3(d) & 15(c) to require appellant/petitioner to serve copies of
notice of appeal.

Source: Advisory Committee

Status: Awaiting iitial discussion

FRAP 3(d)(1) requires that notice of the'filing of a notice of appeal must be given by the

district clerk, rather than by the party who files it. Likewise, FRAP 15(c) requires that notice of

the filing of a petition for review or application for enforcement of an agency order must be

given by the circuit clerk, rather than by the filing party. A member of the Advisory Committee

apparently suggested that the Rules be amended to require service by the filing party instead of
by the clerk. Prof. Mooney does not have any documents relevant to this suggestion.

Included in agenda book: Nothing.

No. 95-7 Amend.FRAP 4(a)(5) to make it clear that a "good cause" extension is
available after expiration of original period.

Source: Advisory Committee (11/15/95 letter from L. Munford to C. Mooney)

Status: Awaiting initial discussion
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Related to Nos. 96-2 and 97-2. On its face, FRAP'4(a)(5) permits a district court'to
extend the time to file a notice of appeal if two conditions'are met:

First, a party must move for an extension "no later than 30 days after the time prescribed
by this Rule 4(a) expires." FRAP 4(a)(5)(A)(i). In general, FRAP 4(a) requires a notice
of appeal in a civil case to be filed within 30 days (60 days if the United States is a party)
after the judgment or order appealed from is entered. Thus, generally speaking, a party
must seek an extension within 60 days of entry of the judgment or order.

Second, a party must "show] excusable neglect or good cause." FRAP 4(a)(5)(A)(ii).

With one exception, FRAP 4(a)(5) does not distinguish between'the "original" 30 day
period-that is, the 30 days following entry of the judgment or order-and the "second" 30
day period - that is, the 30 days following expiration of the original deadline for filing a notice
of appeal. (The exception is that a motion to extend the time to file a notice of appeal may be
heard ex parte if it is filed during the original 30 day period,"but only upon'notice to the other
parties if it is not filed until the second -30 day period.) Thus, th Rkule seems to provide that a"
district court may grant a motion for an extension, regardless of whether it is filed during the
original or second 30 day period - if the movant shows either excusable neglect or good cause.

Almost all of the courts of appeals do not interpret the rule'in this manner. Rather, the
courts have distinguished between motions made during the original 30' day period and those V
made during the second 30 day period, holding that the "good cause" standard applies to the Li
former, while the "excusable neglect" standard applies to the lattef. See, e.g., Pontarelli v. Stone,
930 F.2d 104, 109-10 (1st Cir.1991) (collecting cases from CA2, CA5, CA6, CA7, CA8, CA9, C

and CAll); Allied Steel v. City ofAbilene, 909 F.2d 139, 143' n.3(5th Cir. 1990);
Parke-Chapley Constr. Co. v. Cherrington, 865 F.2d 907, 909-10 (7th Cir. 1989); Oregon v.
Champion Int'l. Corp., 680 F.2d300, 1301(9th Cmr.1982). inakig tis distinction, these
courts have relied heavily upon the Advisory Comiie e Ndte tothe i1979 Amendment to FRAP L
4(a)(5), which provides in relevant part:

The proposed amended rule expands to some extent the standard for the
grant of an extension of time. The present ruerequires a ["showing of excusable
neglect." While this was an appropriate standard in cases in which the motion is%~~~~~~~~~~~~~
made after the time for filing the notice of appaihas' in, andiremains so,'it has
never fit exactly, the situation in which the appellant seeks an extension before the
expiration of the initial Itime. In such a case 'sgood cause" which is the standard '.
that is applied in the granting of other extensions of timeicr Rule 26(b), seems
to be more appropriate.

CA1 does not follow the majority rule. It holds that whether a motion for an extension is
examined under the "excusable neglect" or "good cause" standard depends not upon when the
motion was filed, but upon whether the reason given for requesting the extension involves L
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neglect on the part of the movant. If it does, then the "excusable neglect" standard applies. If it

does not - as would be the case, for example, if the original notice of appeal was not timely

filed because of a mistake made by the Postal Service (see Scarpa v. Murphy, 782 F.2d 300, 301

(1st Cir. 1986)) - then the "good cause" standard applies. See Virella-Nieves v. Briggs &

Stratton Corp., 53 F.3d 451, 453 (1st Cir. 1995).

A member of the Advisory Committee (Luther T. Munford, Esq.) has suggested that, if

the Committee agrees with the "majority" construction of FRAP 4(a)(5), then the Rule should be

amended so that it better reflects the manner in which it is being applied, and so that the Rule

will be applied consistently in all of the circuits. In other words, Mr. Munford suggests that, if

the Committee agrees with the majority rule, FRAP 4(a)(5) should be amended to explicitly

direct that the "good cause" standard be applied during the original 30 day period and that the

C"excusable neglect" standard be applied during the second 30 day period.

Included in agenda book: Mr. Munford's letter (with attachment).

No. 95-8 Does FRAP 4(a)(7) repeal collateral order doctrine?

Source: Advisory Committee

Status: Awaiting initial discussion

Related to No. 91-3. Prof Mooney does not have any information regarding this

suggestion, and we are not aware of the precise reason why a member of the Advisory

en11 Committee was concerned that FRAP 4(a)(7) might repeal the collateral order doctrine.

Included in agenda book: Nothing.

l+. No. 95-9 Amend FRAP 5 & 5.1 so that time for ordering transcript runs from entry of

order granting permission to appeal.

L4 Source: Advisory Committee

Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No firther Advisory Committee consideration is necessary.

Included in agenda book: Nothing.

No. 96-1 Amend Form 4 to obtain information about living expenses.

Source: Williamn Suter (SCt Clerk)
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Status: Approved by Standing Committee for submission to Judicial Conference
(6/97)

No further Advisory Committee consideration is necessary.

Included in agenda book: Nothing.

No. 96-2 Amend FRAP 4(b) so that an extension of time to file a notice of appeal can
be granted in a criminal case even without excusable neglect.

Source: v,.,h Hon. Richard A. Posner (CA7) (see 3/4/96 letter from J. Logan to R.
Posner)

Status: Awaiting initial discussion

Related to Nos. 95-7 and 97-2. Under FRAP 4(b)(1)(A), a defendant in a criminal case

must file a notice of appeal within 10 days after entry of judgment against him. The district court

may extend the deadline, but only "[u]pon a finding of excusable neglect or good cause." FRAP
4(b)(4). In United States v. Marbley, 81 F.3d 51, 53 (7th Cir. 1996), Judge Posner expressed
dissatisfaction with FRAP 4(b), describing it as "ripe for reexamination," and suggesting that

"[i]t might be better to permit untimely appeals in any criminal case in which the district judge
and the court of appeals agreed that the appeal should be heard." Judge Posner pointed out that
"today the right of a criminal defendant to appeal is considered so fundamental that the usual
consequence of an inexcusable failure to perfect the appeal is merely to have the appeal heard
later through the Sixth Amendment route." Judge Posner communicated his displeasure with
FRAP 4(b) to Judge Logan, and Judge Logan put Judge Posner's suggestion on the study agenda.

Included in agenda book Judge Logan's letter; United States v.
Marbley."

No. 96-3 Add presumption against oral argument for all matters other than the
substance of the appeal (in FRAP 34?).

Source: Advisory Committee (5/l/96 Minutes p. 2)

Status: Awaiting initial discussion

FRAP 5(b)(3) provides that oral argument will not be heard on a petition seeking
permission to bring a discretionary appeal or on an answer in opposition to such a petition
"unless the court of appeals orders otherwise." The Advisory Committee discussed this
provision during a May 1996 telephone conference. In the course of that discussion, a member
of the Committee "suggested that there should be a provision in the rules, perhaps in Rule 34,
that oral argument is heard as to the substance of an appeal, but as to all other matters the
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presumption is that there will be no oral argument." The Reporter was asked to add this

suggestion to the study agenda.

Note that FRAP 27(e) provides that "[a] motion will be decided without oral argument

unless the court orders otherwise," and FRAP 40(a)(2) provides that "[o]ral argument is not

LI /permitted" on a petition for panel rehearing. By contrast, Rule 35 says nothing regarding oral

argument of a petition for hearing or rehearing en banc.

Included in agenda book: Relevant excerpt from minutes.

7 No. 97-1 Amend FRAP 26(a) so that time computation is consistent with FRCP 6(a).

Source: Advisory Committee (4/97 Minutes p. 20) & Los Angeles County Bar
Association (12/31/96 letter to P. McCabe)

Status: Awaiting initial discussion

Related to No. 95-4. This proposal appears to be identical to No. 95-4. Please see the

discussion of that item.

Included in agenda book: L.A. County Bar Association's letter.

No. 97-2 Amend FRAP 4(a)(5) - standard for granting extension in first 30 days
different than in second 30 days.

Source: Advisory Committee (4/97 Minutes p. 20)

Status: Awaiting initial discussion

Related to Nos. 95-7 and 96-2. This proposal appears to be identical to No. 95-7. Please

see the discussion of that item.

Included in agenda book: Relevant excerpt from minutes.

t. No. 97-3 Amend FRAP 6 to require service of statement of issues on all parties not just
on appellee.

Source: Francis H. Fox, Esq. (5/10/96 letter to A. Stotler) & Advisory Committee
(4/97 Minutes p. 20)

Status: Awaiting initial discussion
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FRAP 6(b)(2)(B)(i) requires that, in a bankruptcy case, the appellant must file with the
clerk possessing the record and "serve on the appellee" a statement of the issues that the
appellant intends to pursue on appeal and a designation of the parts of the record to be sent to the
appellate court. Mr. Fox asks why the appellant should not be required to serve the statement of
issues and record designation on all parties. And Mr. Fox makes a similar point about FRAP g

6(b)(2)(B)(ii), which requires an appellee who wishes to designate additional parts of the record Li
to be sent to the appellate court to serve that designation only "on the appellant." At its April
1997 meeting, the Advisory Committee placed Mr. Fox's suggestion on its study agenda.

I do not know much about bankruptcy, but I suspect that one reason that FRAP 6(b)(2)(B)
may be written as it is, and one reason that Mr. Fox's proposal may be more complicated than it
appears, is that bankruptcy proceedings can involve dozens of parties. Also, as I recall, various
orders entered in a single bankruptcy proceeding may be appealed at various times, and a '
particular order that has been appealed may affect all, some, or only a couple of the parties to the
underlying proceeding. In any event, this is something for the Advisory Committee to consider.

Included in agenda book: Mr. Fox's letter. v

No. 97-4 Amend FRAP 15(c)(1) re: informal rulemaking.

Source: Advisory Committee (4/97 Minutes pp. 6 & 21) & Jack N. Goodman, Esq.
(8/14/96 letter to P. McCabe)

Li
Status: Awaiting initial discussion

FRAP 15(c)(1) requires the petitioner to serve a copy of its petition for review or F
application for enforcement of an agency order "on each party admitted to participate in the
agency proceedings." A problem arises when the agency order has resulted from an informal
rulemaking process. Agencies do not "admit" parties to "participate" in such proceedings; rather, Cle
they solicit comments, both formal and informal, and sometimes receive comments from
thousands of persons. In such cases, upon whom should a petition for review be served? The C

Advisory Committee expressed interest in pursuing this issue at its April 1997 meeting; it
suggested at that time the possibility of patterning an amendment to FRAP 15(c)(1) after CADC
Local Rule 15(a) (which provides that "in cases involving informal agency rulemaking ... a C

petitioner or appellant need serve copies only on the respondent agency, and on the United States X )

if required by statute").

Included in agenda book: Mr. Goodman's letter;, relevant excerpts
from minutes; D.C. Cir. R. 15.

No. 97-5 Amend FRAP 24(a)(2) in light of Prisoner Litigation Reform Act.

Source: Advisory Committee (4/97 Minutes p. 21) C
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Status: Awaiting initial discussion

L $ Related to No. 97-13. FRAP 24(a)(2) provides that, if the district court grants a motion to

proceed lFP, "the party may proceed on appeal without prepaying or giving security for fees and

V \ costs." FRAP 24(a)(2) may need to be amended in light of the Prisoner Litigation Reform Act of

1996, Pub. L. No. 104-134. The PLRA requires that "[a] prisoner seeking to ... appeal a

judgment in a civil action or proceeding without prepayment of fees or security therefore must

file "a certified copy of the trust fund account statement (or institutional equivalent) for the

prisoner for the 6-month period immediately preceding the filing of the .. . notice of appeal." 28

U.S.C. § 1915(a)(2). The PLRA also requires that a prisoner who "files an appeal in forma

C pauperis ... shall be required to pay the full amount of the filing fee," § 1915(b)(1), although a

prisoner unable to afford to prepay the entire fee may make an initial partial payment and then

make subsequent partial payments until the entire fee has been paid. (A prisoner who has "no

assets and no means by which to pay the initial partial filing fee" is not required to do so.

§ 1915(b)(4).)

L Included in agenda book: Relevant excerpt from minutes; 28
U.S.C. § 1915.

No. 97-6 Amend FRAP 27(b) to permit appellate commissioners to rule on/procedural

motions.

Source: Los Angeles County Bar Association (12/31/96 letter to P. McCabe)

Status: Awaiting initial discussion

FRAP 27(b) provides that a court of appeals "may, by rule or by order in a particular case,

authorize its clerk to act on specified types of procedural motions." The Los Angeles County Bar

Association suggests that the Rule might be amended so that courts could also authorize

"appellate commissioners" to rule on procedural motions. Appellate commissioners are

apparently routinely used in CA9. (I have not been able to find any reference to the office of

appellate commissioner in any federal statute, regulation, or rule.) At its April 1997 meeting, the

Advisory Committee put this suggestion on its study agenda. (Minutes p. 22.)

'',Included in agenda book: L.A. County Bar Association's letter.

No. 97-7 Amend FRAP 28(j) to allow brief explanation and statement of significance.

Source: Jack N. Goodman, Esq. (8/14/96 letter to P.- McCabe)

Status: Awaiting initial discussion
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Related to No. 97-26. FRAP 280) permits a party to notify the court of "pertinent and
significant authorities" that come to the party's attention after the party's brief has been filed, but D

before decision. A party is authorized to notify the court of such authorities by letter, but parties
are warned that "[t]he letter must state without argument the reasons for the supplemental
citations" and that "[a]ny responses . . must be similarly limited." In fact, FRAP 28(1) is widelyK
violated; parties often, are unable to resist the temptation to slip in a few words of argument. Mr.
Goodman argues that in some circumstanes -such as when "the relevance of a new authority
to a particular argument may, not be immediately obvious" -"both counsel and the courts would
be better served if the rule permitted a briefexplanation of the new authority and its significance
to be included in jthe letter." At its April 1997 meeting, the Advisory Committee decided to
place on its study agenda the question whether "[it would be preferable to regulate the practice
rather than to ignore it." (Minutes p. 22.)

Included in agenda book! Mr. Goodman's letter. ' r ,, l

No. 97-8 Amend FRAP 29 to permit a state agency or officer to file without consent or
leave of court.

Source: Cathy A. Catterson (CA9 Clerk) (1/9197 letter to P. McCabe)

Status: Awaiting initial discussion

FRAP 29(a) permits "[tihe United States or its officer or agency" to file an amicus brief Lu
without the consent of the parties or leave of the court. It permits "a State" to do likewise, but
says nothing about an "officer or agency" of a state. Ms. Catterson forwarded to the Advisory
Committee a 11/6/96 memorandum from Cole Benson, Esq., in which he recommends that
FRAP 29(a) be amended so that state officers and agencies are treated the same as federal
officers and-agencies. Mr. Benson reports that "[s]tate attorney[s] general[ have noted this
inconsistency, and no rationale to support the distinction comes to mind." At its April 1997
meeting, the Advisory Committee put this issue on its study agenda. (Minutes p. 22.)

Included in agenda book: Ms. Catterson's letter; Mr. Benson's
memorandum.

No. 97-9 Amend FRAP 32- cover color for petition for rehearing/rehearing en banc,
response to either, and supplemental brief.

Source: Paul Alan Levy, Esq. & Public Citizen Litigation Group (12/11/96 letter to
P. McCabe)

Status: Awaiting initial discussion
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The Public Citizen Litigation Group asks for a uniform national rule regarding the color

of the cover of (1) a petition for rehearing (or rehearing en banc); (2) a response to a petition for

rehearing (or rehearing en banc); and (3) supplemental briefs. Local practice among the circuits

varies. At its April 1997 meeting, the Advisory Committee decided to put this issue on its study

agenda. (Minutes p. 22.)

Included in agenda book, Mr. Levy's letter.

No. 97-10 Amend FRAP 36 re: disposition without opinion.-

Source: Philip Allen Lacovara, Esq. (10/3/96 letter to P. McCabe) i

Status: Awaiting initial discussion

Related to No. 97-28. FRAP 36(a)(2) contemplates that a court of appeals can render a

judgment without an opinion. Mr. Lacovara objects to this practice - which, he says, is

particularly prevalent in CAl 1 - and recommends that "the Committee should seriously

consider proposing to amend Rule 36 to provide that the courts of appeals will issue opinions (or

at least brief explanatory memoranda) in every case, unless the panel concludes that the appeal

was frivolous." Mr. Lacovara argues that "the practice of routinely utilizing one-line affirmances

is unfair to the litigants and creates unnecessary doubts about how the court reached and justified
its ultimate decision." Mr. Lacovara also complains that a one-line affirmance "effectively-
and unfairly - insulates the appellate court's judgment from a rehearing petition and from a
petition for certiorari." At its April 1997 meeting, the Advisory Committee put Mr. Lacovara's

suggestion on its study agenda. (Minutes p. 23.)

Included in agenda book: Mr. Lacovara's letter; 2/18/97 memo
from Mark Shapiro to Judge Logan and Prof. Mooney regarding
the practice of entering judgment without opinion.

No. 97-11 Amend FRAP 39 re: procedure for determining award of attorney's fees for
appeaL

Source: Los Angeles County Bar Association (12/31/96 letter to P. McCabe)

Status: Awaiting initial discussion

Related to No. 97-24. The Los Angeles County Bar Association suggests that FRAP 39
be amended to set forth the procedure under which fees can be requested "as an element of costs
on appeal" and to specify whether it is the court of appeals or the district court that determines
the amount of those fees. As described below (under No. 97-24), this suggestion is ambiguous,
as Rule 39 does not authorize an award of attorneys' fees "as an element of costs on appeal," and
thus the issue should never arise.
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The only explanation given by the Association is as follows: "The Ninth Circuit, for
example, requires a separate request for attorney's fees and requires that a party intending to
request attorney's fees state that intent in its first brief." The Association is referring to Circuit
Rule 39-1.6, which provides that "[a] request for attorneys' fees. .. must be filed separately from
any cost bill" and that "[a] party who intends to request attorneys [sic] fees on appeal shall
include in its opening brief a short statement of the authority pursuant to which the request will
be made." But these provisions are written broadly enough to apply to all requests for attorneys'
fees, and my brief review of CA9 case law, suggests that most published decisions citing Circuit
Rule 39-1.6 have involved requests for ,awards of attorneys' fees as sanctions under FRAP 38 or
as costs under a specific statute,,but not as costs under FRAP 3 9. See, e.g., Payne v. Exxon
Corp., 1995 WL 766016, at *5-**6 (9th Cir. Dec. 29, 1995); NLRB v. Unbelievable, Inc., 71 F.3d
1434, 1442 (9th Cir. 1995); Banks v. Prudential Califrnia Realty, 1994 WL 6572, at *6 (9th
Cir. Jan. 10, 1994); Kamakahi v. United Airlines, 1991 WL 260006, at *2-*3 (9th Cir. Dec.5,
1991). '

In short, iffthe Advisory Committee wishes to address the Association' s concern, it may
be more appropriate to focus on FRAP 38 instead f or in addition to- FR 39.

Inctuled in agenda book: L.A. Coy Ba Association's letter.

No. 97-12, 1 l Amend hFRAP 44 to apply to constitutional challenges to federal regulations.

S tie.:, -l, l Hon. Cornelia GKennedy (CA6) (5/I0/96 letter to P. McCabe)

Status: Awaiting initial discussion

FRAP 44 requires that a party who "questions the constitutionality of an Act of Congress"
in a proceeding in which the United States is not a party must provide written notice of that
challenge to the clerk. At its April 1997 meeting (Minutes p. 23), the Advisory Committee
decided to give further consideration to Judge Kennedy's suggestion that FRAP 44 be expanded
to require notice in cases in which a party questions the constitutionality of a federal regulation. L

According to the 1967 Advisory Committee Note, FRAP 44 is designed to implement 28
U.S.C. § 2403(a), which states that: C

In any action, suit or proceeding in a court of the United States to which
the United States or any agency, officer or employee thereof is not a party,
wherein the constitutionality of any Act of Congress affecting the public interest is
drawn in question, the court shall certify such fact to the Attorney General, and
shall permit the United States to intervene ... for argument on the question ofl
constitutionality.
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Thus, FRAP 44 likely does not extend to federal regulations because § 2403(a) is limited

7 to "any Act of Congress." Interestingly, though, § 2403(b) contains virtually identical language

L imposing upon the courts the duty to notify the attorney general of a state of a constitutional

challenge to any statute of that state, and yet that duty is not implemented in FRAP 44. The

Committee may want to consider whether FRAP 44 should be amended to require any party who

questions "the constitutionality of any statute of [a] State" in a case "to which [that] State or any

agency, officer, or employee thereof is not a party" (§ 2403(b)) to provide written notice of that

challenge to the clerk.

Included in agenda book: Judge Kennedy's letter.

No. 97-13, ]Amendments made necessary by Antiterrorism and Effective Death Penalty

Act of 1996 (Pub. L. 104-132).

Source: Advisory Committee (4/97 Minutes p. 23)

Status: Awaiting initial discussion

Related to No. 97-5. The two major problems created in FRAP by the Antiterrorism and

r Effective Death Penalty Act - amending the caption of current FRAP 22 to refer to "section

2255 proceedings" when the rule itself does not mention § 2255 and creating an ambiguity

regarding whether a district court judge may issue a certificate of appealability - were addressed

in the new rules. At its April 1997 meeting, the Advisory Committee put on its study agenda the

question whether any further amendments to FRAP are necessitated by the Act. I am not aware

of any additional problems in FRAP created by passage of the Act, nor were any such problems

suggested by the law review articles about the Act that I have read. However, the Act "is not

well drafted" and uses "extraordinarily arcane verbiage that will require considerable time and

resources to sort out." Larry W. Yackle, A Primer on the New Habeas Corpus Statute, 44 BUFF.

L. REV. 381, 381 (1996). That being the case, the Committee may want to devote further study

to the matter, perhaps seeking the advice of an expert on the Act (such as Prof. Larry W, Yackle

-t of Boston University).

Included in agenda book: Relevant excerpt from minutes.

No. 97-14 Amend FRAP 46(b)(1)(B) to replace the general "conduct unbecoming"
standard with a more specific standard or, alternatively, supplement FRAP

r- 46(b)(1)(B) by recommending a model local rule governing attorney conduct.

Source: Standing Committee (see 5/10/97 memo to Standing Committee from D.

Coquillette)

Status: Awaiting further discussion
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For over two years, the Standing Committee has been studying the wide variety of local

rules governing attorney conduct in the district courts and the courts of appeals. The primary

focus of the study has been on the standards governing attorney conduct in the district courts.

The courts of appeals have made relatively infrequent use of FRAP 46 (the Rule has been cited in

only 37 appellate opinions since 1990), and, for the most part, FRAP 46 has been applied to l7

conduct that is universally considered sanctionable (such as making misrepresentations to the

court).

At the April 1997 meeting of the Advisory Committee, Prof. Daniel R. Coquillette, the

Reporter to the Standing Committee, predicted that the Standing Committee would take some

action at its June 1997 meeting regarding district court rules governing attorney conduct. He

thought it likely that the Standing Committee would recommend either that "a rather basic

national rule" be promulgated through the Rules Enabling Act process or that the Judicial

Conference promulgate a model local rule and urge its adoption by each district.

In preparation for the June 1997 meeting, Prof. Coquillette provided the Standing
Committee with several memoranda, one of which summarized his findings regarding the use of

FRAP 46. That memo also discussed the diversity among circuits in whether and how they give

specific content to the "conduct unbecoming" standard of FRAP 46(b)(1)(B). The Supreme A

Court has interpreted "conduct unbecoming" to mean "conduct contrary to professional
standards," In Re Snyder, 472 U.S. 634, 645 (1985), but it has not specified which professional
standards. The circuit courts have given inconsistent answers to that question. Prof.
Coquillette's memo recommended that circuit practice be made more consistent either through a

model local rule or through a uniform rule in FRAP. However, Prof Coquillette cautioned that:

Attorney conduct is primarily a problem for district courts, where there are

many more reported cases. There are relatively few cases i th courts of appeals.
Given that both the model local rule option and the uniform rule option are
reasonable solutions for the courts of appeals, the circuits should probably follow LJ
whatever option is eventually adopted for the district courts. Either a new model
local rule or a new uniform federal rule will provide better guidance for attorneys m
practicing before the courts of appeals than the existing Rule 46 jurisprudence. ...

Again, the option ultimately recommended for courts of appeals should depend
primarily on the [Standing] Committee's judgment about what is best for the
district courts.

Prof. Coquillette attached to the memo, "for example only," drafts of a revised FRAP 46
and a proposed model local rule. (Prof. Coquillette noted that he had been asked by the Standing

Committee not to submitispecific proposed rules until all of his studies were completed and
reviewed by the Standing Committee.)

At the Standing Committee's meeting in June, Prof. Coquillette presented a status report
on his work. He noted that at two special conferences held on the issue, the participants agreed
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"that the present system was deficient in several respects," but "expressed a wide range of

diverging views on how best to address attorney conduct issues." Prof. Coquillette suggested

L that the Standing Committee consider four possible options: (1) Do nothing. (2) Draft a model

local rule "that could be adopted voluntarily by the district courts, and possibly by the courts of

appeals." (3) Draft national rules governing those types of attorney misconduct that were of

"primary concern" to the bench and bar. (4) Draft both a model local rule and national rules.

Upon further discussion, a consensus emerged among members of the Standing I

L Committee that the Standing Committee should draft "a set of national rules providing that state

law governs attorney conduct in the federal courts except in a few limited areas, such as certain

7, investigatory functions and certain aspects of bankruptcy practice." The reference to "certain

investigatory functions" relates to the concern of the Department of Justice that federal

prosecutions are sometimes hindered through application of state rules of professional conduct to

"such matters as contacts with represented parties, subpoenas directed to attorneys, and the

presentation of exculpatory evidence to grand juries." Prof. Coquillette was directed to draft

potential rules.

As Prof. Coquillette asserted in his memo to the Standing Committee, it appears that,

with respect to this issue, the district courts are the dog and the appellate courts are the tail. For

example, the Advisory Committee cannot decide whether an amendment to FRAP should refer to

"the Federal Rules of Attorney Conduct located in Rule 83, Appendix A, Federal Rules of Civil

Procedure" (as Prof. Coquillette recommends) until the Committee knows whether such rules

L will exist. It may therefore be advisable to let the Standing Committee take the lead in drafting

rules for the district courts and then draft conforming rules for the courts of appeals.

Included in agenda book: Relevant excerpt from minutes of April

1997 Advisory Committee meeting; Prof. Coquiliette's memo to

the Standing Committee (with attachments); relevant excerpt from
minutes of June 1997 Standing Committee meeting.

No. 97-15 Amend FRAP 40(a)(1) to provide that a petition for rehearing in a criminal

case in which the United States is a party must be filed within 45 days.

Source: Solicitor General (6/12/97 letter to J. Logan)
L.~~~~~~~~~~~~~~
Status: Awaiting initial discussion

FRAP 40(a)(1) requires that a petition for panel rehearing be filed within 14 days after

entry of judgment, but extends the deadline to 45 days in civil cases in which the United States is

}9ll a party. Through operation of FRAP 35(c), these same deadlines apply to petitions for rehearing

L en banc.
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The Solicitor General has requested that FRAP 40(a)(1) be amended to extend the
deadline to 45 days in criminal cases as well. He states that the longer rehearing time is'
necessary because "[i]t has been difficult, if not impossible" for the government to decide
whether to petition for rehearing within 14 days, because of the need to consult "all interested
agencies and offices," the need of the Solicitor General's staff to "study the matter and present it,

to the Solicitor General for action," and the need of the Solicitor General's office to prepare and
file the petition.

Given that the government is a party to virtually every criminal case, amending FRAP

40(a)(1) as, the Solicitor General requests would, as a practical matter, mean that the deadline for
petitioning for rehearing in every criminal case would be 45 days. And it is important to note

that, at lt as Rfr, 40(a)(l) is currently structured, that 45 day deadline would apply to petitions
filed by defendants as well as to petitions filed by the government.

This matter has not been discussed by the Advisory Committee.

Included in agenda book: Judge Garwood has designated this as
an."action item" for the September 1997 meeting. Please see my
separate memorandum regarding this proposal.

No. 97-16 Amend unspecified FRAP to address potential overlap in jurisdiction
between the Federal Circuit and the regional circuits in patent cases.

Source: Hon. J. Clifford Wallace (CA9) (4/8/96 memorandum to L. R. Mecham)

Status: Awaiting initial discussion ,

Judge Wallace is a persistent foe of specialized courts in general, and of CAFC in
particular. In 1996, he contacted the Administrative Office to describe a series of cases that (in
his view) support his contention that the exclusive patent jurisdiction of CAFC should be
eliminated.

In May 1990, FilmTec sued Hydranautics for patent infringement in the U.S. District
Court for the Southern District of California. In August 1991, the District Court ruled that a

FilmTec held a valid patent on a reverse osmosis membrane and that Hydranautics had willfully
infringed that patent. CAFC reversed, holding that the United States, and not FilmTec, held the
patent on the membrane, and therefore that FilmTec did not have standing to sue. FilmTec Corp.
v. Hydranautics, 982 F.2d 1546 (Fed. Cir. 1992), cert. denied, 510 U.S. 824 (1993).

Following its victory in CAFC, Hydranautics did two things:

1. It moved to amend its answer in FilmTec's infringement action to add a
counterclaim against FilmTec for engaging in "predatory" patent litigation in an K
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effort to monopolize the market for reverse osmosis membranes. Hydranautics
argued that FilmTec's patent infringement suit had been "a sham" and therefore

L outside the protection of the Noerr-Pennington doctrine.

2. It filed a separate antitrust lawsuit against FilmTec, based upon the same
F-> allegations.

In response to Hydranautics' motion for leave to add the counterclaim, FilmTec argued
that the motion should be denied because of undue delay and because FilmTec was immune from
antitrust liability under Noerr-Pennington. In response to the separate antitrust action, FilmTec

moved to dismiss under FRCP 12(b)(6), arguing that Hydranautics' claim should have been

brought as a compulsory counterclaim in the patent infringement litigation, and thus was barred

by FRCP 13(a).

The District Court agreed with FilmTec. It refused to give Hydranautics permission io

amend its answer in the patent infringement action to add the antitrust counterclaim (citing undue

delay), and it dismissed Hydranautics' separate antitrust lawsuit (as being barred by Rule 13(a)).

Hydranautics appealed the first ruling - the refusal to grant leave to amend -to CAFC, and the

second ruling -the dismissal of the separate lawsuit - to CA9.

CAFC affirmed the District Court's denial of leave to amend. It disagreed with the

District Court that Hydranautics had delayed unduly in bringing its motion. But, treating the

material facts as "undisputed," it held as a matter of law that Hydranautics' proposed
counterclaim would be "futile" because Hydranautics could not prove that FilmTe6'6s patent

infringement suit - which, after all, had been successful in the District Court -was a "sham"

and thus unprotected by Noerr-Pennington. CAFC therefore affirmed the District Court's denial

of leave to amend. FilmTec Corp. v. Hydranautics, 67 F.3d 931, 935-39 (Fed. Cir. 1995), cert.

denied, 117 S. Ct. 62 (1996).

A month later, CA9 reversed the District Court's dismissal of Hydranautics' separate

r antitrust action. It first held that Hydranautics' antitrust claim did not arise out of the same

transaction or occurrence as FilmTec's patent infringement claim, and therefore was not a
compulsory counterclaim barred by FRCP 13(a). Hydranautics v., FilmTec Corp., 70 F.3d 533,

536-37 (9th Cir. 1995). It then held that the issue of FilmTec's immunity under the Noerr-

Pennington doctrine would have to be litigated and would "depend on [the] evidence." Id. at
537. CA9 expressl disagreed with CAFC that the material facts were undisputed, id. at 538 n.1,

finding instead that FilmTec would not be immune if it had originally obtairied the patent by

L fraud, and tatla dsputle of fact existed over that question, id at 537-38.

In April 1996, Judge Wallace wrote a memorandum to Ralph Mecham about the mTec

litigation, expressing concern that because of the "overlaps" in jurisdiction between CA9 and
CAFC, Hydranautics was able to "get[ two bites from the proverbial apple," creating
inconsistent "appellate determinations of the same issue," and providing further proof of the

L
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"intractable jurisdictional and administrative difficulties which plague the Federal Circuit and
which support ... abolition of its patent jurisdiction." Judge Wallace described how FilmTec
had "create[d] an extra level of appellate forum shopping" inIcases in which a party has a choice

either to bring, a permissive counterclaim in a patent infringement suit (creating appellate
jurisdiction in CAFC) or to file a separate action (creating appellate jurisdiction in a regional

circuit). Judge Wallace concluded by urging that CAFC's exclusive patent jurisdiction be
abolished or that, "[a]t the very least," FRAP be revised "to prevent the recurrence of the

[FilmTec] proceduralpattern."

Mr. Mecham ded Judge Wallace's memorandum to,'the" Judicial Cbnference
Committee on Federal-State Jurisdliction. Judge'Gl"enrcher, Chief Judge of CAFC, noticed

Judge Wallace's proposal on the agena for the Commnittee s Jupne1996 meeting and wrote to-

Judge Stephen Anderson, Chair of the Committee. Judge Archer argued that "the two parallel
appeals on thesame issue~ in FilmTec should not cause, concern about the Federal Circuit's

' ' < ' 1h I ih e m S jaeav j~~~~s Wicii o[S CI I , [ o . 5

jurisdiection." f edor ing to Juldge' Archer, to Ti caseorwas "anue..a aion" ande" rarty."
Neite htio ayofhscleges on CAI C nuo~l recal "any oth'er-simillar sitito' curn
since h eea ici wa cetd ii1982" ~Ju 'Ai rhe expresedhsdub atarl
reviso incddtrsodtonestrange case." (ugArhraso mle srhl that, in
his view, the real proble in FimTe a CA9 geti~i rn ntemrt.

Atit eeigteComte on fede'r&1'-State Jurisdiction considered 'and rejected

Judge Wallace'"s proposal that the exc1 patientjurisdictio'n of CAFC be liminaied. John
Rabiej then forwarded Judge Wallac's meoto this'Advisory Commiite. 1[ Mr. Rabie stated
that, although "[t]he Feral/Statqe Jiiction Cmittee's action on Judge Wallace's
suggestion officially Jd Wall' s suggestion . the Appellate Rules Fcompletes ~ation on uge ce Ssgetin, p

Ctee can consider the m i1't . ,r pi .,

One additional consideration should be taken into account: In a s;rios of cases, the courts
of appeals have, held that t~hey already enjoy ani "inherent power" to transfer a case from one
circuit to 'another. Se 1erlyl Charles Alan Wrfight, Arthur R. Miller Edward H. Cooper,

FdrlPracticeand Pdere§3944, at 845- (99).Ths power idsintfrom the
Fedrom theauhor i ure21129(a) 96t trnfroesft~o
authority granted in 28 US.C. § 163 I to tnsfer apeals where there is a, wint of jurisdiction and
fro the aulthority d gatbied 28CJaJS.C. more radfr appeals 'of the
same agency order. Ho e, whileW ght, Miller & Coo er think it would be
"desirable" fol4e . ' t coniiuer to reco a residal p then strong
reasons appear,' tih ey war ht'[~ee~h~n oe esosalheaqie eti
age," that their viability Lpllowi n th aptsoh § 1 ,s in doubt,
difficult, if possible atall, forum-'
shopping authority established byIStue.Ida 848.

Inc& de', [ag I ok ud'yl b' meoadumt~
:1,I I 1,~~~~~~~~~~~~~~~~~ fl

-26-



No. 97-17 Amend FRAP 4 so that the 10 day deadline for filing a FRCP 60 motion is

calculated according to the FRCP method.

Source: Christopher A. Goelz (CA9 mediator) (1 1/12/96 letter to P. McCabe)

Status: Awaiting initial discussion

Under old FRAP 4(a)(4), if a party files a timely motion for a new trial under FRCP 59 or

files a timely motion for relief under FRCP 60 "no later than 1Odays after the entry of

judgment," the time for appeal for all parties does not begin to run until the district court disposes

of the motion.

For a Rule 59 motion to be "timely," it must, according to FRCP 59(b), be filed "no later

than 10 days after entry ofthe judgment." But because this 1O day deadline is in FRCP, it

is calculated in the "FRCP way" - that is, excluding Saturdays, Sundays, and legal

holidays. See FRCP 6(a).

According to old FRAP 4(a)(4)(F), a Rule 60 motion will toll the time to appeal only if it

is "filed no later than 10 days after the entry of judgment." This 10 day deadline, being in

FRAP, is calculated in the "FRAP way" - that is, including Saturdays, Sundays, and

legal holidays. See FRAP 26(a).

There is no logical reason for treating FRCP 59 motions differently than FRCP 60

motions, and the discrepancy means that, when a post-judgment motion is filed after 10 calendar

F days but within 10 court days, the court of appeals must undertake to distinguish a FRCP 59

motion from a FRCP 60 motion, which can be difficult. Mr. Goelz suggests that FRAP 4 be

amended so that the 10 day deadline for filing FRCP 60 motions is calculated in the same manner

as the 10 day deadline for filing FRCP 59 motions.

The problem described by Mr. Goelz will be solved by new FRAP 4(a)(4)(A)(vi), which

specifically states that the 1O day deadline for filing FRCP 60 motions should be "computed

using Federal Ruleof Civil Procedure 6(a)." It appears that the Advisory Committee needs to do

nothing more than request that Mr. McCabe notify Mr. Goelz of the change.

Included in agenda book: Mr. Goelz's letter.

7 No. 97-18 Amend or delete FRAP 1(b)'s assertion that the "rules do not extend or limit

LI the jurisdiction of the courts of appeals."

Source: Hon. Frank H. Easterbrook (CA7) (4/97 Minutes p. 2)

Status: Awaiting initial discussion
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At the April 1997 meeting of the Advisory Committee, Judge Easterbrook, the liaison
from the Standing Committee, suggested that FRAP 1(b) is misleading or untrue in asserting that
"[t]hese rules do not extend or limit the jurisdiction of the courts of appeals." The Supreme
Court has held that the time limits imposed by FRAP 3, 4, and 5 are jurisdictional. See, e.g.,
Smith v. Barry, 502 U.S. 244 (1992); Torres v. Oakland Scavenger.Co., 487 U.S. 312 (1988).
Moreover, the Advisory Committee Note accompanying Rule 3 specifically states (quoting
United States v. Robinon, 361 U.S. 220, 224 (1960)) that the timely filing of a notice of appeal
under Rules 3 and 4 "is 'mandatory and jurisdictional."' Thus, certain of the Rules do "extend or
limit the jurisdiction of the courts ofappeals." Moreover, the recent enactment of 28 U.S.C.
§ 1292(e), which gives the Supreme Court authority to define in FRAP when interlocutory,
appeals will be permitted, further illustrates the jurisdictional nature of the Rules. Judge
Easterbrook asked that,1the Advisory Committee give consideration to amending or deleting
FRAP 1(b). fi I '

Included in agenda book: Relevant excerpt from minutes. 1 Fl

No. 97-19 Amend FRAP 4(b)(1)(B)(ii) to clarify whether, in multi-defendant criminal
cases, theigovernment must file its notice of appeal within 30 days after the
first notice of appeal is filed by a defendant or within 30 days after the last !
notice of appeal is filed by a defendant.

Source: Advisory Committee (4/97 Minutes p. 4)

Status: Awaiting initial discussion

FRAP 4(b)(1)(B) provides that, when the government is entitled to bring an appeal in a
criminal case, its notice of appeal must be filed "within 30 days after the later of: (i) the entry of
the judgment or order being appealed, or (ii) the filing of a notice of appeal by any defendant."
The use of the phrase "any defendant" creates an ambiguity in multi-defendant cases: Does the
30 days begin to run afterithefirst notice of appeal is filed by a defendant or not until the last
notice of appeal is filed by a defendant? The Committee took a stab at correcting this problem at
its April 1997 meeting, but the complexity of the problem soon became apparent, and the
Committee decided to postpone further discussion.

Included in agenda book. Relevant excerpt from minutes.

No. 97-20 Amend FRAP 27(a)(3)(A) by adding a sentence explicitly stating that a court
need not give notice or await a response before denying a motion.

Source: Advisory Committee (4/97 Minutes p. 9)

Status: Awaiting initial discussion p
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FRAP 27(a)(3)(A) provides:

Time to file. Any party may file a response to a motion; Rule
27(a)(2) governs its contents. The response must be filed within
10 days after service of the motion unless the court shortens or
extends the time. A motion authorized by Rules 8, 9, 18, or 41
may be granted before the 10-day period runs only if the court
gives reasonable notice to the parties that it intends to act sooner.

At its April 1997 meeting, the Advisory Committee expressed its understanding that
FRAP 27(a)(3)(A) implicitly provided that a circuit court could deny any motion without giving
notice or awaiting a response. However, the Committee questioned whether FRAP 27(a)(3)(A)
should be amended to make that authority explicit. (One concern, not mentioned at the April
1997 meeting, is that by expressly providing that "[t]he court may act on armotion for a
procedural order .. . at any time without awaiting a response," FRAP 27(b) implies that a court
may not act on any other type of motion without awaiting a response.) The Committee decided
to take up the question at a later time.

Included in agenda book: Relevant excerpt from minutes.,

No. 97-21 Amend FRAP 31(b) to clarify that briefs must be served on unrepresented
parties, as well as on "counsel for each separately represented party."

Source: Advisory Committee (4/97 Minutes p. 12),

Status: Awaiting initial discussion

FRAP 3 1(b) provides that "[t]wenty-five copies of each brief must be filed with the clerk
and 2 copies must be served on counsel for each separately represented party." By its terms,
then, FRAP 31(b) does not require service of briefs on unrepresented parties. At its April 1997
meeting, the Advisory Committee added to its study agenda the question whether FRAP 31 (b)
should be amended to require service of briefs on unrepresented parties.

Included in agenda book: Judge Garwood has designated this as
an "action item" for the September 1997 meeting. Please see my
separate memorandum regarding this proposal.

No. 97-22 Amend FRAP 34(a)(1) to establish a uniform federal rule governing party
statements as to whether oral argument should or should not be permitted.

Source: Advisory Committee (4/97 Minutes p. 13)

Status: Awaiting initial discussion
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FRAP 34(a)(1) states that "[a]ny party may file, or a court may require by local rule, a
statement explaining why oral argument should, or need not, be permitted." The Rule does not V7
specify when such a statement should be filed, nor does it say anything about the manner in L
which such a statement should be made. At the April 1997 meeting of the Advisory Committee,
several members suggested that FRAP 34(a)(1) should be amended to establish a uniform T
national rule governing statements by parties concerning the need for oral argument.

Included in agenda book: Relevant excerpt from minutes.

No. 97-23 Amend FRAP 34(g) to specify whether an attorney or unrepresented party
may,,during oral argument, use a physical exhibit (such as a chart or
diagram) that has not been admitted into evidence.

Source: Advisory Committee (4/97 Minutes p. 14) V

Status: Awaiting initial discussion 7
Disputes have sometimes arisen regarding whether an attorney (or unrepresented party)

may, during oral argument before the court of appeals, make use of a chart, diagram, or other
physical exhibit that was not admitted into evidence by the district court or agency. Some L

members of the Advisory Committee regard the use of such physical exhibits to be implicitly
permitted by FRAP 34(g), which provides that "[t]he clerk may destroy or dispose of the
exhibits" if they are not reclaimed by counsel. The argument is that, if the exhibits were a
evidentiary materials, then under FRAP 45(d) the clerk could not destroy them in the manner
suggested by FRAP 34(g). (Note, though, that FRAP,45(d) applies only to "the court's records
and papers" - that is, its documents - while FRAP 34(g) applies only to "physical exhibits K
other than documents." Thus, FRAP 45(d) may not imply much about whether the exhibits
mentioned in FRAP 34(g) must have been admitted into evidence.) 0

The Advisory Coo-mittee deded to add to its study agenda the question whether this
issue should be more expIcitly addressed in FRAP 34(g). P

Included in agenda book: Relevant excerpt from minutes.

No. 97-24 Amend FRAP 38 or 39 to clarify whether it is the court of appeals or the
district court that determines the amount of attorneys' fees awarded as 7.
sanctions or costs on appeal.

Source: Advisory Committee (4197 Minutes p. 16)

Status: Awaiting initial discussion i
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Related to No. 97-11. At its April 1997 meeting, the Advisory Committee put on its

study agenda a suggestion from one commentator that Rule 39 be amended "to clarify whether
the court of appeals or the district court determines attorney's fees that are awarded as costs on

appeal." I am unclear about this proposal. Rule 39 does not permit the recovery of attorneys'

fees as "costs." See Hirschensohn v. Lawyers, Title Ins. Corp., 1997 WL 307777, at *6 (3rd Cir.

June 10, 1997) ("The leading treatises reflect the prevailing view that attorneys' fees are not

recoverable as 'costs' under Rule 39."). There are specific statutes - most notably, the Civil

Rights Attorneys' Fees Awards Act of 1976,42 U.S.C. § 1988 that, in the context of particular

types of actions, define attorneys' fees as an element of recoverable "costs." But the courts of

appeals hold that assessing costs under one of these statutes "is separate and distinct from the

question of 'costs' under Rule 39." McDonald v. McCarthy, 966 F.2d 112, 116 (3rd Cir. 1992).

I am thus not certain whether the commentator was suggesting that Rule 39 be amended to

specify the process by which attorneys' fees will be awarded as "costs" under statutes such as

§ 1988, or whether instead the commentator meant to address the award of attorneys' fees as a

sanction under FRAP 38. (Attorneys' fees may be awarded as "just damages" under FRAP 38.

See 16A Charles Alan Wright, Arthur R. Miller & Edward H. Cooper, Federal Practice and

Procedure § 3984, at 593 (1996).)

Included in agenda book: Relevant excerpt from minutes.

No. 97-25 Merge FRAP 35 (governing en banc determinations) and FRAP 40
(governing panel rehearings) into a single rule.

Source: Advisory Committee (4/97 Minutes p. 17)

Status: Awaiting initial discussion

E At its April 1997 meeting, the Advisory Committee decided to add to its study agenda the

question whether FRAP 35 (which governs en banc determinations) and FRAP 40 (which
governs panel rehearings) should be merged into a single rule. The Committee has not otherwise
discussed this issue.

Included in agenda book: Relevant excerpt from minutes.

No. 97-26 Amend FRAP 280) to (1) require that parties attach copies of supplemental
authorities to their letters, (2) require all 28(j) submissions to be made at
least 24 hours before oral argument, and (3) limit 28(j) submissions to
materials that did not become available until after the party filed its most
recent brief.

L Source: Hon. Alex Kozinski (CA9) (2/18/97 letter to J. Logan)

L Status: Awaiting initial discussion
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Related to No. 97-7. Judge Kozinski reports that his court receives FRAP 28(j)
submissions "in a high percentage of cases," that the letters often do not attach the authorities
they cite, that the submissions sometimes arrive minutes before oral argument, and that the
authorities cited often were available at the time the briefs were filed, but were simply
overlooked by counsel. He proposes amending FRAP 28(j) to (1) "require the parties to attach
copies of the cases or statutes to their letters," (2) "require that, absent extraordinary
circumstances, all 28(j) submissions be made at least 24 hours before oral argument," and (3)

"limit 28(j) submissions to materials that became available after the filing of the part's most'
recent brief." Judge Kozinski's proposal has not been discussed by the Advisory Committee.a

,Incuded in agenda book: Judge Kozinski's letter.

No. 97-27 Amend FR4P 46(a)(1) to make eligible for admission to the bar of a court of
appeals tthose attorneys who, have been admitted to practice before the
l ,, F>Supreme Cour~t of the Commonwealth of the Northern Mariana Islands.,a

Source: Michael Marks Cohen, Esq. (5/21/97 letter to P. McCabe)

Status: Awaiting initial discussion

FRAP 46(a)(1) provides that an attorney is eligible for admission to the bar of a court of
appeals if that attorney is of good moral character and is admitted to practice before the United
States Supreme Court, "the highest court of a state," another court of appeals, or "a United States
district court (including the district courts for Guam, the Northern Mariana Islands, and the
Virgin Islands)." Mr. Cohen reports that there are two courts in the Northern Mariana Islands 7
from which appeals may be taken to CA9: the U.S. District Court for the Northern Mariana K
Islands and the Supreme Court of e Commonwealth of the Northern Mariana Islands. He
suggests that FRAP 46(a)(1) be amended so that lawyers who are admitted to practice before the K
latter are eligible for, admission to thbar of a court of appeals. The Advisory dommittee has not
discussed this proposal.

Included in agenda book: Mr. Cohen's letter. L

No. 97-28 Amend FRAP 36 to require that the court of appeals issue an opinion in
every case in which a judgment is entered.,

Source: Bruce Committe, Esq. (12/23/96 letter to J. Logan)

Status: Awaiting initial discussion

Related to No. 97-10. Mr. Committe complains that FRAP 36(a)(2), which contemplates
that a court of appeals can render a judgment without an opinion, is inconsistent with the
"fundamental requirement of due process that the decision maker state the reason for his
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opinion." He recommends that FRAP 36 be amended to require that a court of appeals explain

its reasoning in every case in which it renders ajudgment. The Advisory Committee has not

discussed this proposal.

Included in agenda book: Mr. Committe's letter.

No. 97-29 Amend FRAP 28(a)(5) to require that the "statement of the issues presented

for review" be phrased as "deep issues" - that is, in separate sentences that

show how the legal question arises, in no more than 75 words, and with a
question mark at the end.

L Source: Bryan A. Garner, Esq. (in article, put on agenda by J. Logan in 1/14/97

letter to C. Mooney)

Ad. Status: Awaiting initial discussion

In an article in the 1994-95 edition of The Scribes Journal of Legal Writing, Mr. Garner

advocated what he referred to as the "deep issue" approach to framing legal questions. Under

this approach, a description of an issue presented to an appellate court for review should (in Mr.

Garner's words):

v * Consist of separate sentences.
[ * Contain no more than 75 words.
* Incorporate enough detail to convey a sense of story.
-^ * End with a question mark.
Ld * Appear at the very beginning of a memo, brief, or judicial opinion - not after a

statement of facts.
t * Be simple enough that a stranger, preferably even a nonlawyer, can read and

K. understand it.

At the end of his article, Mr. Gamer proposed two alternative amendments to FRAP

L 28(a)(5) (which, as written, simply requires that a brief contain "a statement of the issues
presented for review"). These amendments would require attorneys to use the "deep issue"

framework in describing the issues presented for review. Judge Logan asked that Mr. Garner's

proposal be put on the study agenda.

Included in agenda book: Mr. Garner's article.

L
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D. Urnpuiblished Opinions

A representative ad hoc committee under the auspices of the Judicial Con-
ference should review policy on unpublished court opinions in light of in-
creasing ease and decreasing cost of database access.

The policy in courts of appeals of not publishing certain Opinions. and conl-
comitanitlv restricting their citation, hlas alwa-xs been a concession to per-

cei\ ed necessitv. Sheer bulk problibit' tilxi ersal ptiblicratim 'ill traditional,
Ilhard-copx volutilmes. and(l man opinions are incecd- etfax applicatiO(n of"'
establishled law to fact.

Still, noin-publication policies and noii-Citation rules presetnit Imany prob-
lems. Some argue that rion-publicauoii policies are illcolisistelntir adnllill-
istered and partially circumveinted i\heni regular litiganlt' often circulate
slChl OpillnOn in terlnalx and then use arg-Lullelit, tl'(ll themn ill other
cases. On)e purpose of restriction ol Citilng ulllplbliIle Cpinion, after- all.
is to keep those with beiter access to thileml from llx ilnl all un11fair advanll-
tage. There are also doctrinal reason' tfor quiestioniing the nion-publicationl
rulest: liti-alit slhould be able to arguite thillt they arle' i lIecd sitaltd[ed si -
larlk to a p';tltV in a plre-Vius case. enCll it the Ct'Our't thou(ht it Il t

signmificamt enough to warrant publication:

Iitiversal publication has enough problemiis of its ox ii that we cannot rec-
oimimiend it now: but inexpenisive (Ital)albe access aId complyUterited sealrcIh

teclhllotgies max juistifv rexisitiugtr the issue, beclatse these devNelopments
ima,- iioNow or ()ool will provitde wide and inexpeinsivt access to all opinions.

from: Federal Courts Study Committee Report, pp. 130-31



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

WASHINGTON, D.C. 20544

ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES

CHAIRMAN KENNETH F. RIPPLE
APPELLATE RULES

March 13, 1991 SAM C. -OINTER. JR.
CIVIL RULES

JAMES E. MACKLIN. JR. WILLAM TERRELL HODGES

SECRETARY CRIMINAL RULES

EDWARD LEAVY

BANKRUPTCY RULES

The Honorable Robert E. Keeton
United States District Judge
Room 210, U.S. Courthouse ,
46 E. Ohio Street
Indianapolis, Indiana 46204

Re: Unpublished Opinions L

Dear Bob:

The Federal Courts Study Committee recommended that: ,

A representative ad hoc committee under the auspices of the
Judicial Conference should review policy on unpublished court
opinions in light of increasing ease and decreasing cosz of
database access.

Jon Newman identified this recommendation as an area that the FRAP
Committee might explore and, at our last meeting, there was some
sentiment among our members that the topic was an appropriate
matter subject for the rulemaking process.

Before undertaking the project, I thought it best to check
with you. -I do not want to interfere if the Judicial Conference
has other plans.

Warm regards,

Kenneth F. Ripple

KFR:tw

cc: Professor Carol Mooney z
Mr. James E. Macklin, Jr.



K COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES

6- WASHINGTON. D.C. 20544

Kv ROBERT E. KEETON CHAIRMEN OF ADVISORY COMMITTEES
CHAIRMAN KENNETH F. RIPPLE

APPELLATE RULES

March 18, 1991 SAM C. POINTER. JR.
CIVIL RULES

JAMES E. MACKLIN. JR.
SECRETARY ~~~~~~~~~~~~~~~WILLIAM TERRELL HODGES

CRIMINAL RULES

EDWARD LEAVY

LI BANKRUPTCY RULES

Lo The Honorable Robert E. Keeton
United States District Judge
Room 306, John W. McCormack
Post Office & Courthouse

L Boston, MA 02109

L Re,: Unpublished Opinions

Dear Bob:

Reference is made to my letter of March 13.

Jim Macklin informs me that the Judicial Conference has
disaoproved explicitly of this FCSC recommendation. This action
obviously makes it less imperative that we address it. I sha4l
leave it to the Committee as to whether, despite the Conference
lack of interest, it wishes to pursue the matter.

,, , The best,

Kenneth F. Ripple

L KFR:tw

cc: Professor Carol Mooney-
Mr. James E. Macklin, Jr. (with thanks!)

L.



TO: The Committee on Rules of Practice and Procedure of the Judicial
Conference of the United States

FROM: The Advisory Committee on Appellate Rules

DATE: January 8, 1992

SUBJECT: Local Rules Project

At its February 4, 1991, meeting the Committee on Rules of Practice andProcedure approved the circulation of the report from the Local Rules Project on thelocal rules of appellate practice. Thc Advisory Committee on Appellate Rules was giventhe tasks of assisting the courts of appeals in evaluating the report and in assessing bothits impact and the need for further action.

LiIThe Advisory Committee circulated the Local Rules Project Report to the ChiefJudges of all the courts of appeals in April. The committee asked the circuits. to examinetheir rules along with the project report and to submit a preliminary report to theAdvisory Committee by November 1, 1991. Ten circuits responded by early November.At its December meeting the Advisory Committee discussed the circuits' reports. TnheAdvisory Committee now transmits to the Standing Committee preliminary reactions tothe Project Report and to the circuits' responses.

L Backgound 
L.

Congress has expressed concern about the proliferation of local rules at everycourt level. Congressional hearings since at least 1983 have raised the issue. Local ruleshad been criticized because: they could be promulgated without notice or opportunityfor public comment; they were numerous and had no adequate reporting system; they Cconflicted with the letter and spirit of the national rules and federal law. See H.R. Rep. LNo. 422, 99th Cong. 1st Sess. 15 (1985).

* t ~~~~~~~~~~~~~~IIn 1984, in response to these criticisms, the Judicial Conference of the United LiStates authorized its Standing Committee on Rules of Practice and Procedure to studyand confront the problems caused by the proliferation of local rules. In 1985, DeanDaniel R. Coquillette of Boston College Law School was named Reporter to theStanding Committee and was instructed to design a project that would study local rulesand propose solutions to the problems, if any, which they present. Also in 1985, the civil -and criminal rules were amended to require notice and opportunity for comment beforedistrict court rules could be promulgated! Although these steps were responsive tosome of the criticisms, they did not regulate the rulemaking process in the courts of Eappeals, and they did not provide a permanent structure for review of local rules for

1 Fed R Civ. P. 83; Fed. R Crim. P. S7.



the procedures often seem to reflect such factors as location of prisons, operating
procedures in the state courts, and even circuit geography. Allowing the circuits to
handle their particular situations may be the only practical solution. However, the
committee will study the issue more carefully to determine if there is a need for national
death penalty procedures.

c. Publication of Opinions. The Local Rules Project recommended that
the Advisory Committee consider amending Rule 36 or adding another rule to include a
uniform plan for publication of opinions. The committee was aware that the Federal
Courts Study Committee recommended formation of an ad hoc committee under the
auspices of the Judicial Conference to review the policy on unpublished opinions in light 9 \
of the increasing ease and decreasing cost of electronic database access to opinions. The
Advisory Committee was also aware that the Judicial Conference decided not to pursue
the recommendation. However, some members of the committee believed that the
change in technology has changed circumstances to such an extent that a new look at the
policy would be timely. Others expressed caution in addressing a matter so recently
considered by the Judicial Conference.

3. Low Prioritv
A third set of topics was considered low priority:

a. Additional information in petitions for leave to appeal from district
court decisions reviewing magistrate's judgments. Fed. R. App. P. 5.1 governs petitions
for leave to appeal from district court decisions reviewing magistrates' judgments. Rule
5.1(b) outlines the content of such petitions. Two circuits have local rules requiring
inclusion of additional materials in such petitions. The Local Rules Project asked the
Advisory Committee to consider amending Rule 5.1 so that it either requires additional
information or authorizes courts of appeals to require additional information by rule or
order. It was the consensus of the committee that such cases are sufficiently rare that
this topic should be considered low priority.

b. Docketing statements. Eight circuits have local rules requiring that
docketing statements be provided at some time after the notice of appeal is filed. The
Local Rules Report recommended that the Advisory Committee consider a uniform
format and filing time for docketing statements. The committee consensus was that this
was a case management issue that might be better left to the individual circuits.

c. Corporate disclosure statements. Fed. R. App. P. 26.1 requires
corporate parties to file a disclosure statement identifying affiliated entities. Ten circuits
have rules that expand upon the requirements in Rule 26.1. The Local Rules Project
recommended that the committee consider expanding the requirements of Rule 26.1 and
establish a uniform time for filing the statements or that the committee consider limiting
the circuit courts' rulemaking authority in this area. Given the history of the
development of the current rule and the difficulties encountered in attempting to fashion

14
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AGENDA IV-E
Iten 92-11
April 20-21, 1993

TO: Honorable Kenneth F.' Ripple, Chair
Members of the Advisory Committee on Appellate Rules and
Liaison Members

FROM: Carol Ann Mooney, Reporter

DATE: April 9, 1993

SUBJECT: Item 92-11, consideration of local rules that do not
exempt government attorneys from joining a court bar or
from paying admission fees.

Last November, former Attorney General Barr wrote to the Chief
Justice about the fact that a number of federal courts require
attorneys who practice before them to join the local court bar and,
in many instances, an admission fee is charged. Some courts exempt
government attorneys from joining the bar or paying the admission
fee; others do not. The Attorney General states that requiring an
attorney representing the United States to join a federal court bar
and to pay a fee is inconsistent with federal law. A copy of his
letter is attached.

I asked my student assistant to review the local rules in all
of the circuits. His' research shows that seven circuits (D.C.,
2nd, 3rd, -5th, 8th,'9th, and 10th) require admission to the court
bar and do-not have an 'exemption for government attorneys. Five
circuits (1st, 6th, 7thllth, and Fed.) require admission but
exempt government attorneys. A copy of his memorandum is attached.

This item will be discussed at the April 20 and 21 meeting.

1 ~ ~ ~ ~ ~

1.. ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~



!~~~~~~~~~~~~~~~
®ffice' of tlmtAtncv 6encrat

November 24, 1992

I

The Honorable William H. Rehnquist
Chief Justice
Supreme Court of the United States
1 First St., N.E.
Washington, D.C. 20543

Dear Chief Justice Rehnquist:,

I am writing to you in your capacity as the presiding
officer of the Judicial Conference of the United States. I would
like to call to your attention a problem caused by the local C
rules of a number of federal courts for attorneys representing
the interests of the United States under the direction of the
Attorney General. These rules are promulgated under the C
authority of 28 U.S.C. 2071(a). By statute, the JudicialF Conference of the United States has the power to modify or
abrogate rules of the federal courts of appeals if they are
inconsistent with federal law. See 28 U.S.C. 331 and 2071(c) (2).
Thus, the Judicial Conference is well-positioned to resolve our l
problem.

[ A number of federal courts require attorneys who practice
before them to join their local bars, and many of these courts
require the' payment of admission fees. See, for example, D.C.

'- Circuit Rule 6, Second Circuit Rule 46, Ninth Circuit Rule 46.1,
and Tenth Circuit Rule 46.2. These rules do not, as far as we
are aware, include any exception for government attorneys.
Certain other circuits, however, exempt government attorneys fromI the requirement of paying the admission fee or joining the bar of
the court. See First Circuit Rule 46.1, and Federal Circuit Rule
46(d). 7

L We believe that those court rules that require attorneys
appearing at the direction of the Attorney General solely in
order to represent the interests of the United States to join 7
federal court bars and to pay a fee to do so are not consistent
with federal law. Several sections of Title 28 set out the
authority of the Attorney General to assign attorneys to appear1*' in court to represent the interests of the United States.
Section 515(a) provides that "(t~he Attorney General or any other
officer of the Department of Justice, or any attorney specially C

L appointed by the Attorney General under law, may, when L

1. L



Thank you for your attention to this matter. If you or
members of the Judicial conference would like to discuss it with
me or my staff, please contact me.

Sincerely,

WILLIAM P. BARR
Attorney General

,, I

1.'

IL
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To: Professor Mooney
From: Bill Snyder
Date: February 11. 1993
Re: Circuit Court rules regarding admission to local bars. admission fees and
exceptions for government employees.

1. D.C. Circuit: Rule 6 requires that each applicant for admission to the Bar
of this Court file an application for admission and shall tender a fee for
admission (which shall be set periodically by the Court) with the
application.

2. First Circuit: Rule 46. 1-Upon being admitted to practice. an attorney
other than government counsel or court appointed counsel. shall pay a fee C

of $10.00 to the clerk. ... Attorneys may be admitted in open court on A
motion or otherwise as the court shall determine.

3. Second Circuit: Rule 46(c)-Each applicant upon admission shall pay to the
Clerk a fee which shall be set by the Court ($20.00).... (d) Counsel of
record for all parties must be admitted to practice before this court. (For
the requirements of admission. see sections (a) and (b)).

4. Third Circuit: Rule 9(1)(a)-Admission to the bar of this Court shall be t
governed by the provisions of F.R.A.P. 46. and such other requirements as
the court may adopt from time to time. ... The fee for admission shall be
determined by order-of the court and shall be payable to the Clerk as
Trustee.

C~~~~~~~~~~~~~~~

5. Fourth Circuit: No rule.

6. Fifth Circuit: Rule 46. 1-Only attorneys admitted to the Bar of this Court
may practice before the Court. Admission to the Bar of this Court is
governed by FRAP 46. Each attorney shall pay to the Clerk an admission
fee as may be fixed from time to time by Court order..

7. Sixth Circuit: Rule 6
(a) Applicants for admission to the Bar of the Sixth Circuit shall pay a

V fee of $25.00.... An attorney who is appointed by the court to represent
L a party in forma pauperis and is qualified for admission. shall be admitted K

to practice in this court without payment for the admission of fees.

i (b) In order to file pleadings or briefs on behalf of a party or L
participate in oral argument. attorney's must be admitted to the Bar of this
court and file an appearance form.... Any attorney representing the
United States or any officer or agency thereof in an appeal will be
permitted to participate in that case without the necessity of being
admitted to the Bar of this court.

[ L



Ian Circuit Rule. An attorney seeking admission shall file an application with
the clerk on a form supplied by the clerk with an admission fee of $20.00. .

The following attorneys shall be admitted for the particular
proceeding in which they are appearing without the necessity of formal
application or payment of the admission fee: an attorney appearing on
behalf of the United States. a federal public defender. an attorney
appointed by a federal court under the Criminal Justice Act (CJA) or

L appointed to represent a party in forma pauperis. Attorneys in these
categories who desire to receive an admission certificate from the Eleventh
Circuit must pay the admission fee.

13. Federal Circuit: Rule 46
(c)-The prescribed fee for admission $25 payable to the clerk. for

which the applicant shall receive a certificate of admission....

j (d) Attorneys for any Federal. State or local government office or
agency may appear before this court in connection with their official duties

Erg without formal admission to the bar of the court.

I..~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

L J
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U. S. Department of Justice

Office of the Solicitor General

The Solicitor General Washington, D.C 20530

February X, 1997- 7

Honorable James K. Logan
United States Circuit Judge
100 East Park, Suite 204
P.O. Box 790
Olathe, Kansas 66061 -

Re: Ampellate Rules Committee Item 93-2

Dear Judge Logan: L

Item 93-2 on the Advisory Committee's docket, entitled
[ci onsideration of local rules that do not exempt government

attorneys from being required to join court bar or from paying
admission fees," was submitted by the Department of Justice.
Former Solicitor General Days requested the Committee to suspend
consideration of this proposal while the matter was examined
further by the Department of Justice. The Department has now
determined that it will not, at this time, pursue this matter
further before the Advisory Committee. Accordingly, we suggest
that the item be removed from the Committee's docket.

Sincerely,

Walter Dellinger
Acting Solicitor General

cc: ':Professor Carol Ann Mooney
University of Notre Dame Law School n
Notre Dame, Indiana 46556 L

re
'
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L PUBLIC CITIZEN LITIGATION GROUP

2000 P STREET N. W

WASHINGTON. 0 C 20036

(202) 833-3000 4 V

April lob 1995

A, Peter G. McCabe, Secretary 94 AP
Committee on Rules of Practice and Procedure

Thurgood Marshall Federal Judiciary Building

Washington, D.C. 20544

Re: Proposal for Rule Change

L Dear Mr. McCabe:.,

This office has been involved in numerous class actions,

sometimes on behalf of the class plaintiffs and other, times on

behalf of objecting absent class members. I am writing to address

a procedural problem- affecting objecting class members that should,

in ourview, be addressed by the Committee on Rules. As discussed

below, we believe an amendment to Rule 23(e) of the Civil Rules

would be appropriate. However, because our suggestion concerns

standing to appeal in certain class actions, a conforming amendment

to the Rules of Appellate Procedure may also be appropriate.

Therefore, we ask that copies of this letter be sent to the Chairs

and Reporters of the Advisory Committees for both the Civil :and

Appellate Rules. ,

There is a split in authority over whether an absent class

member, who, appears before the district court in opposition to a

proposed class action settlement, must formally intervene pursuant

to Rule 24 (or at least have sought intervention) in order to have,
rid~~~~~~~~~~~~~~

L "standing" to appeal a judgment approving the settlement under Rule

L 23(e). Some courts have held that intervention is a prerequisite



L
for appeal,' while others have 'held that intervention is not

necessary. 2 Despite the deep split, the Supreme Court has declined

to review the issue, including just last year.3

In our view, there are several reasons why intervention should i
not be required. First, intervention is designed to permit non- C

parties to be able to litigate the underlying case. Thus,

potential intervenors file "complaints in intervention," setting

out the claims that they wish to litigate against,' the defendant

which they believe are not being adequately advanced by the named £
plaintiffs'., In', the settlement context about which we are

concerned, however, the absent class member does not generally want

(or have the resources) to litigate the case, and merely seeks to

challenge a proposed settlement or'some aspect thereof, such as the

F-fees 'awarded class counsel. Requiring intervention does nothing to

'Seeie.a.;, Gottlieb v. Wiles, 11 F.3d 1004, 1007-12 (10th L
Cir. 1993); Croyden Assocs. v. Alleco, Inc., 969 F.2d 675, 679 (8th
Cir. 19'92); Walker v. City of Mesquite, 858 F.2d 1071, 1074 (5th
Cir. 1988).

2 See, e.g., Carlough v. Amchem, 5 F.3d 707, 713-14 (3d Cir.
1993) (reaffirming-'ruling in Ace Heating & Plumbing Co. , Inc. v.
Crane Co., 453 F.2d 30, 33 (1971)); Armstrong v. Bd. of School
Directors, 616'' F.2d 305, 327-28 (7th Cir. 1980); see In re Cement
Antitrust Litiq., 688 F.2d 1297, i309 (9th Cir. 1982), aff'd, 459
-U.S. 1191 (1993); Marshall v. Holiday Magic. Inc., 550 F.2d 1173,
1176 (9th CIr. 1977).

3 Bowling v. Pfizer, 143 F.R.D. 141 (S.D. Ohio 1993), appeal L
dismissed, 1993 WL 533489 (6th Cir. Dec. 21, 1993), cert. denied
sub nom., Ridgeway v. Pfizer, 115 S. Ct. 294 (1994); see generally
Timothy A. Duffy, "The Appealability of Class Action Settlements by v
Unnamed Parties," 60 U. Chi. L. Rev. 933, 934-40 (1993)(discussing
circuit' split). Another petition for a writ of certiorari on this
issue is pending. Braman v. Barnett Banks, Inc., 38 F.3d 572 (11th
Cir. 1994) (Table)", cert. pend~incr sub nom., Wagshal v. Bramon, No.,
94-1506 (U.S. filed Mar. 13, 1995).,

.,, ~ ~ , 2p ..L. . . ..l -(pert dexierX S)Y qLI.S. 16 9G (. 19d 2Il



protect the interests of the courts or the settling parties.

Assuming that absent class members are aware of the intervention

requirement, they will file papers explaining the obvious fact that

L their interests are adverse to the settling parties and that they

desire intervention status solely to protect their appellate

standing. The district judge will be hard pressed not to grant

intervention in such circumstances, since to do otherwise might be

tantamount to denying the objectors' rights to appeal. In sum,

requiring intervention is more work for both litigants and judges,

with no countervailing benefit.

Second, if absent class members are required to intervene, the

courts will become enmeshed in questions about whether that

intervention gives the absent class members full party status

L typically accorded to "regular" intervenors. Thus, for instance,

are intervenors unilaterally allowed to reject the settlement and

litigate the case? Are their discovery rights the same as those of

the named parties? These are important questions (for instance, we

believe that objecting class members should have significant rights

to discovery, but only relating to the settlement), but they should

not turn on whether the absent class member is an intervenor. To

be sure, the courts could grant "limited" intervention to absent

class members to assure that they can appeal if necessary, but, if

that is the only purpose, why require intervention in the first place?

Finally, the notion that intervention should be required to

LW give an absent class member standing to appeal is contrary to the

F spirit of the rules governing civil litigation generally. Absent
Lo \ w >



class members are "parties to the suit.",4 Their claims, just like

the claims of the named plaintiffs represented by the designated

class counsel, must meet the requisite jurisdictional amount in

diversity cases.5 The typicality requirement of Rule 23(a)(3) is

meant to assure that the class representatives' claims are similar,

in every' material respect, to those of the absent class members.

Thus, if absent class members appear in the district court and

present arguments and evidence as to why the settlement should not

be approved, as the Rules and the Manual for Complex Liticration

allow, 6 there is no reason why the absent class members should be

required to do anything more to appeal approval of the settlement.

Since it is clear that the district court must entertain absent LJ,
class members' objections without intervention, requiring

V7
intervention solely for appellate purposes is at odds with 28

U.S.C. § 1291's appeal as of right in civil cases. In the class

action context, where pro se claimants are encouraged to

participate in the objections process through the notice provisions

of Rules 23(c)(2) and (e), there is all the more reason not to

require adherence to formal legal requirements in order to preserve

one's appellate rights.

A few examples of intervention problems in recent class action U

i American Pipe and Construction Co. v. Utah, 414 U.S. 538,
551 (1974).

5 Zahn v. -International Paper Co., 414 U.S. 291 (1973).

6 Fed. R. Civ. P. 23(c) (2) (C); Advisory Committee Note to Fed. C
R. Civ. P. (d)(2); Manual for Complex Litigation 2d § 30.44 & n.99 LJ
(2d ed. 1985).

4
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settlements should suffice to demonstrate that a rule change is

necessary. In Bowling v. Pfizer 7 -- a case arising in the Southern

District of Ohio -- absent class members filed objections to a

proposed worldwide'settlement concerning present and future relief

for 50,000 individuals implanted with a defective heart valve. The

class notice never apprised class members that intervention would

v be necessary to preserve their appellate rights, and none of the

many objectors sought intervention. Indeed, at the time the case

was filed, at least one of the leading commentators and other

LI
courts were of the belief that the Sixth Circuit was among the

circuits where intervention was not a prerequisite to appeal.8

After the settlement was approved, one group of objectors that

had fully participated in the district court filed a notice of

appeal. Shortly thereafter, counsel for these objectors was

informed that case law in other circuits required intervention.

Counsel sought to intervene. The district court declined to rule

on the motion on the ground that the appeal had divested it of

jurisdiction. On appeal, the Sixth Circuit affirmed the district

court's decision not to rule on the intervention request, and

-K dismissed the merits appeal in an unreported order, holding that

l non-intervening absent class members had no standing to appeal a

7 143 F.R.D. 141 (S.D. Ohio 1993).

L a See 3B Moore's Federal Practice ¶ 23.80[5] & n.1, p. 23-496
(2d ed. 1995) (citing Cohen v. Young, 127 F.2d 721 (6th Cir. 1942));

C Bell Atlantic Corp. v. Bolger, 2 F.3d 1304, 1308 (3d Cir. 1993).
Since that time, the Sixth Circuit has distinguished its prior
precedents and required that, in most cases, absent class members
be intervenors to have standing to appeal. Shults v. Champion
International Corp., 35 F.3d 1056 (6th Cir. 1994).

5



class settlement approval. Thus, the result was that one of the L

most widely-reported, significant class action settlements in X

recent years underwent no appellate review whatsoever, despite

vigorous opposition and preservation of numerous issues for appeal.

In the recent airline antitrust settlement,
9 clients of ours

moved for intervention solely to preserve'their appellate rights.

In it order approving the settlement, the district court considered

our motion for intervention as 'if it were a request for full party

status under Rule 24, and denied intervention on the ground that

"[t]he goals of Rule 23 would be defeated if the Court permitted

every individual or entity that objected to discrete aspects of the

settlement to intervene." 't0 The problem is that we only wanted an

opportunity to appeal any settlement approval, not to participate

in the actual litigation of the case. If we had sought appellate

review, we would have had to appeal both the denial of intervention

and the settlement approval, and, presumably, we would have had to L
prevail on the first question in order to have "standing" to raise

the merits before the Eleventh Circuit."
1

Finally, this office sought intervention in In re Ford Motor

Co. Bronco II Products Liab. Litiq. 12 on behalf of absent class

members who opposed a settlement. The motion for intervention,

- In Re Domestic Air Transportation Antitrust Litig., 148

F.R.D. 297 (N.D. Ga. 1993).

10 Id. at 337. V
" See Guthrie v. Evans, 815 F.2d 626 (11th Cir. 1987).

12 MDL No. 991 (E.D. La.).

6 I
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which was filed along with our clients' timely filed objections,

made clear that we were seeking to preserve appellate rights in

light of Fifth Circuit case law requiring intervention."3 The

district court, in a lengthy order devoted solely to the

intervention question, addressed the particular requirements of

Rule 24, the question whether the request for intervention was

timely, and other issues that would be relevant to a typical

request for intervention in a litigated case, but which had very

little to do with our clients' needs for intervention. The court

granted intervention. 14 However, most of the objectors --

represented by lawyers unfamiliar with class action practice and

the Fifth Circuit rule on intervention -- did not seek intervention

and, presumably, would have been unable to appeal had the court not

rejected the settlement.'s Once again, the notice advised class

members that they could object to the settlement by a certain date,

but did not tell them of the consequences if they did not seek to

intervene.

For these reasons, we believe that the Rule 23(e) should be

amended to make clear that intervention is not essential to appeal

the approval of a class action settlement. If necessary, the

Appellate Rules should be amended to conform to the Rule 23(e)

13 Loran v. Furr's/Bishop's Inc., 988 F.2d 554, 554 (5th Cir.
1993); Walker v. City of Mesquite, 858 F.2d 1071, 1074-75 (5th Cir.
1988).

14 In re Ford Motor Co. Bronco II Products Liab. Litig., MDL
No. 991 (E.D. La., Memorandum and Order entered Jan. 13, 1995).

L See In re Ford Motor Co. Bronco II Products Liab. Litic.,
1995 U.S. Dist. Lexis 3507 (E.D. La. Mar. 21, 1995).

7



Ly
change. If, however, the Committee disagrees with our views, and

believes that intervention is necessary, the Civil Rules should K
expressly require intervention in order to preserve appellate

rights. While we think that such a requirement would be

unnecessary and unfair, especially to pro se objectors, at least K
objectors could read the rule and know what to do. We assume that,

if such a rule were adopted, the Manual for Complex Litigation

would be revised to state that all class settlement notices under

Rule 23(e) should explain the intervention requirement. At

present, the combined Rule 23 (c) (2) and (e) notice contained in the

Manual states only that intervention may be sought, and does not

state that intervention is necessary to preserve appellate rights. V
Indeed, in the section of the model notice explaining the manner in

which class members may make objections and preserve their rights V
to appear at the fairness hearing, there is no mention of* ~~~~~~~~~~~~~~~~~~~~~L I
intervention at all.'16

Li

Li

16 See Manual for Complex Litigation 2d § 41.43 (2d ed. 1985).

8 Li



In summary, we believe that the current requirement in some

circuits that objectors to class settlements be intervenors in

w.4 order to have standing to appeal is unfair, unworkable, and

A, unnecessary. I hope the suggestions in this letter are of some use

to you. I look forward to hearing your response, as this office

stands ready to assist you in making any necessary changes.L
Sincerely,

Lr kSV1th YJ4;L-
Brian Wolfman

7
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TO: JUDICIAL CONFERENCE OR COMMITTEE
Thurgood Marshall Federal Judiciary Building
One Columbus Circle, NE
Washington, DC 20544

FROM:' William Lynn Johnson,`Sr. 94-AAP F
Reg. No. 11784-076

F.C.I. Memphis - P.O. Box 34550 (Beale Unit)

Memphis, Tennessee 38184-0550

DATED: March 28, 1995

RE- CLARIFICATION OR CHANGE OF.RULES 3 AN) 24 OF THE FEDERAL RULES OF APPELLATE PROCE-
DURES TO INCLUDE A PROVISION "PROHIBITING" A DISTRICT COURT FROM INCORPORATING THEf"DENIAL" OF IN FORMA PAUPERIS STATUS "WITHIN" IT'S ORDERWITHOUT A STAT NT OF

THE ISSUES OR ADVISING THE APPELLANT/PRISONER LITIGANT OF THE 30 DAYS LIMITATION
FOR FILING A 10TION TO PROCEED ON APPEAL IN FORMA PATTPERIS. 28 U.S.C. §§ 2071-
'2074.

K DEAR COMMITTEE MEMBERS:

r This may not seem important to you, but it is important to Pro Se litigants' in the
Western District of Tennessee, Memphis.

The purpose for this communication is to bring to your attention that the "'judicial
officers" in the Western District of Tennessee, Memphis have "enacted" a policy, custom
or practice of (1) incorporating the denial of In Forma Pauperis status in their Orders
Denying Relief in civil proceedings, without any statements of the issues or advising
the adverse litigant (prisoner's) of the 30 days requirements of filing a Motion For
leave To Proceed on Appeal In Forma Pauperis, Federal Rules of Appellate Procedure
24(a), and (2) delaying the Notice of Appeal process beyond the 30 days required by
Rule 24(a), Fed. R. App. P., to impede, impair or obstruct the First Amendment to ther United States Constitution guarantee of the right to free access to the courts for indi-

L gent prisoners. 28 U.S.C. §§ 753(f) and 1915.
Because of this policy, custom or practice, I feel that some clarifications or changes

"should be" made because Rule 4 of the Federal Rules of Appellate Procedure "requires" a
Notice of Appeal to be filed within 30 days of the judgment or order denying relief in
civil cases, to be accompanied by Form 4 [Application or Affidavit To Proceed In Forma
Pauperis, Statement of Issues, and Verification of Poverty], to give jurisdiction to the
appellate courts'.

L. Rule By denying In Forma Pauperis status "before" any appeal issues are presented under
Rule 24(a), Fed. R. App. P., the indigent prisoner is'"unduly" burdened by'seeking funds
[$105.00 filing fees] from relatives or friends, whom are already in financial burdens
with the cost of living and providing for their families, to have the appeal docketed
for review. Is it lawful for a Motion to be filed in the appellate courts seeking leave
to appeal before a Notice of Appeal, Statement of Issues and Verification of Poverty are
filed in the district court ? This needs clarification.

There are several problems with the district court's policy, custom or practice. The
district court clerk's office "are not" timely processing the Notice of Appeals promptly
to allow the appellate court clerk's office an opportunity to in-form a pro se litigantL of the Rule 24(a), Fed. R. App. P. requirements. Once the 30 days has elapsed from the
denial of In Forma Pauperis status, the time "can not" be extended for good or valid
cause, such as waiting on a ruling on a Motion For Reconsideration or Motion To AlterK or Amend Judgment under Rules 59 or 60 of the Federal Rules of Civil Procedure or the
clerk's office "did not" have time to process the appeal notice promptly within the 30

L1



K

days.
The adverse "affect" of delaying an appeal notice is that prisoners' are umable K

to purchase trial or hearing transcripts and their appeals are dismissed because the a

needed records - to support their claims or grounds for relief "cannot" be prepared

for lack of funds, thereby, infringing or impeding upon the First Amendment to the K
United States Constitution right to free access to the-courts by prisoners.

Pursuant to the finality of a judgment orf order, the filing of alNotion For Recon-

sideration or Motion To Alter or Amend Judgment "tolls" the time for filing an appeal

or restarts the time limitation. If thev-district court judge "incorporates" the denial

of In Forma Pauperis status in it's Order or Judgment "before" a statement of the issues

or grounds for appeal are presented, "does," the filing of, a Notice of Appeal., Statement

of Issues, and Verification of Poverty "requires" the district court judge to rule anew

on the issuesl r grounds presented-, in view o± itf's ptevious ruling denying In Forma -<

Paupe~ips stateis ? Thisfl~eeds clarification.9l..1,4'>, I~lt~, lli,',q.,$ .g~oalqij+1 "'jl"'!','''h~g! ,'t i '>Tsjles E

The district and appellate courts in'the,,Sixth Circuir "holds" that i1t "does not" V
haveX -ito "consider" issues orIgroundstfor_ ppe af~er a glAng insg made " 'an appeal
"is not taken in 'good faith"P before &atiNotiice f AppeallStat;e ent' of jIsstes ,9 and! Verifi-

cation of Poverty are presented. This also needs clarification. [See Attachbemits'].

For these reasons, I request that this committee clarify or change the Rules mention-

ed to address the "infringements" upon the First Amendment to thelUlited: l tatessConsti-

tuion for corrective actions.

Respectfully subnitted. a

cc: file

Sworn to before me this day of

, 19

AUTHORZED BY THE ACT OF
JULY7, 1955 TO ADMINISTER -

OATHS (t U.S.C,

CASE MANAGER
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UNI' D STATES COURT OF APPE ,S

SIXTH CIRCUIT

LEONARD GREEN 538 U.S. POST OFFICE & COURTHOUSE BUILDING TELEPHONE

CLERK CINCINNATI, OHIO 45202-3088L (513) 684-2953
FTS 084-2053

January 6, 1993

V'lliam Lynn Johnson Sr.
K Federal Correctional Institute

Beale Unit
#11784-076
P.O. Box 34550
Memphis, TN 38134-0550

RE: Case No. 93-5018
Johnson vs. Epps
District Court No. 81-02023

We have today docketed the above-styled case and assigned it

case number 93-5018

On 11/20/92 the district court denied your request for pauper
LI status. Therefore, pursuant to Rule 24 of the Federal Rules of Appellate

Procedure, you must now pay the filing fee of $105.00 to the Clerk of the
District Court no later than 1/20/93

L
After service of the district court's denial of leave to proceed on

appeal in formar pauperis or certification that an appeal could not be taken

in good faith, you had thirty (30) days in which to renew, in the Court of

Appeals, the motion for in forma pauperis.

Since the rules do not provide for extensions of time to properly
execute a request for pauper status and the thirty days having expired,
you must now pay the filing fee or the appeal will-be dismissed for want
of prosecution.

This court will not entertain any future motions to proceed in forma
pauperis.

Yvonne Henderson
Case Supervisor

Enclosures: Rule 24, FRAP

LI CC:

Mr. Peter M. Brown

L

L



UNI ) STATES COURT OF A PPE .S
SIXTH CIRCUIT

LEONARD GREEN 538 U.S. POST OFFICEA &- COURTHOUSE BUILDING TELEPHONE
CLERK CINCINNATI, OHlIO 45202-3988 (513) 684-2953

FTS 084-°953

March 19, 1993

William Lynn Johnson Sr. K
Federal Correctional Institute K
Beale Unit
#11784-076
P.O. Box 34550
Memphis, TN 38134-0550 i

RE: Case No. 93-5367
Johnson vs. Epps
District Court No. 81-02023

We have today docketed the above-styled case and assigned it
case number 93-5367 .7

On 11/20/92 the district court denied your request for pauper K
status. Therefore, pursuant to Zule 24 of the Federal Rules of Appellate
Procedure, you must now pay the filing fee of $105.00 to the Clerk pf the
District Court no later than 4/2/93

After service of the district'court's denial of leave to proceed on
appeal in forma pauperis or certification that an appeal could not be taken
in good faith, you had.thirty (30) days in which to renew,-in the Court of
Appeals, the motion for in forma pauperis.

K
Since'the rules do not provide for extensions of time to properly

execute a request for pauper status and the thirty days having expired,.'
you must now pay the filing fee or the appeal will be dismissed for want
of prosecution. F

This court will not entertain any future motions to proceed in forma
pauperis.

Yvonne Henderson
Case Supervisor

Enclosures: Rule 24, FRAP 7
CC:

Mr. Peter M. Brown

L,
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Rule 24. Proceedings in Forma Paupens

(a) Leave to Proceed on Appeal in Forma Pauperis from District Court to Court of
Appeals. A party to an action in a district court who desires to proceed on appeal in forma
pauperis shall file in the district court a motion for leave so to proceed, together with an
affidavit, showing, in the detail prescribed by Form 4 of the Appendix of Forms, the party's
inability to pay fees and costs or to give security therefor, the party's belief that that party is
entitled to redress, and a statement of the issues which that party intends to present on appeal.
If the motion is granted, the party may proceed without further application to the court of
appeals and without prepayment of fees or costs in either court or the giving of security therefor.
If the motion is denied, the district court shall state in writing the reasons for the denial.

Notwithstanding the provisions of the preceding paragraph, a party who has been
permitted to proceed in an action in the district court in forma pauperis, or who has been
permitted to proceed there as one who is financially unable to obtain adequate defense in a
criminal case, may proceed on appeal in forma pauperis without further authorization unless,
before or after the notice of appeal is filed, the district court shall certify that the appeal is not
taken in good faith or shall find that the party is otherwise not entitled so to proceed, in which
event the district court shall state in writing the reasons for such certification or finding.

If a motion for leave to proceed on appeal in forma pauperis is denied by the district
court, or if the district court shall certify that the appeal is not taken in good faith or shall find
that the party is otherwise not entitled to proceed in forma pauperis, the clerk shall forthwith
serve notice of such action. A motion for leave so to proceed may be filed in the court of
appeals within 30 days after service of notice of the action of the district court, or by the
affidavit prescribed by the first paragraph of this subdivision if no affidavit has been filed in the
district court, and by a copy of the statement of reasons given by the district court for its action.

(b) Leave to Proceed on Appeal or Review in Forma Pauperis in Administrative
Agency Proceedings. A party to a proceeding before an administrative agency, board,
commission or officer (including, for the purpose of this rule, the United States Tax Court) who
desires to proceed on appeal or review in a court of appeals in forina pauperis, when such appeal
or revieww may be sad directly Ir a co-an o' appeals, shag file -i the- ccrt of appeals a m3tion
for leave so to proceed, together with the affidavit prescribed by the first paragraph of (a) of this
Rule 24.

(c) Form of Briefs, Appendices and Other Papers. Parties allowed to proceed in forma
pauperis may file briefs, appendices and other papers in typewritten form, and may request that
the appeal be heard on the original record without the necessity of reproducing parts thereof in
any form.

(As amended Apr.30, 1979, eff. Aug. 1, 1979; Mar. 10, 1986, eff. July 1, 1986)

CROSS REFERENCE: 6thCR 12



.'ED STATES COURT OF APPEAL'
FOR THE SIXTH CIRCUIT

100 EAST FIFTH STREET, ROOM 538
LEONARD GREEN POTTER STEWART U.S. COURTHOUSE TELEPHONE

CLERK CINCINNATI, OHIO 45202-3988 'tD BY -- - (513)684-2953

9t+ lAIG 22 AM 9: 24

W.D.C-':, :,
August 17, 1994

F
Peter M. Brown
Law Offices of Peter M. Brown l
79 Washington Street
Newton, MA 02158'

William Lynn Johpson Sr.
Federal Correctional Institute
Beale Unit
#11784-076 E '
P.O. Box 34550 

LMemphis, TN !38184-0550

RE: 93-5018: 93-5367
Johnson vs. Epps
District Court No;. 81-02023

L
Enclosed is a copy of an order which was entered today in the above-

styled case.

LI
Very truly yours,
Leonard Green Clerk r

nne Hen erson
a e Supervisor

Enclosure

cc:
Mr. Robert R. Di Trolio

H
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NOT RECOMMENDED FOR FULL-TEXT PUBLICATIO&N D C

NOS. 93-5018/5367 9lUG22 A! 9 2t

IN THE UNITED STATES COURT OF APPEALS;K | )-

FOR THE SIXTH CIRCUIT W.D. Or

INFORMATION CoPY AUG 1 7 g994
WILLIAM LYNN JOHNSON, SR., MANFATE NOT YET ISSUED

DIS. A. PT, ____________ LEONARD GREEN, ClerkL Plaintiff-Appellant )
) ON APPEAL FROM THE UNITED

r V. ) STATES DISTRICT COURT FOR
L ) JTHE WESTERN DISTRICT OF

JOHN EPPS, ) TENNESSEE

)Defendant-Appellee NOT RECOMMENDED FOR FULL-TEXT PUBLICATION
go ~~~~~~~~~~~~~~~~~~~~~~~~Sixth Circuit Ru!e ^' 1:.-. c:W;0r, IZ. specific sitwtioas. P146se so"

) Rule 24 before ci.^ ; _. c:'~ec:ng in a court in the Sncth Grcuit. If
) cited, a copy must rv-c. on other p ies and the Cout.

7 This notice is to be prominently displayed if this decr on Is rePoducd.
L

BEFORE: KEITH, NORRIS, and BATCHELDER, Circuit Judges.

L PER CURIAM. Plaintiff William Lynn Johnson, Sr., a prisoner, appeals the

district court's dismissal of this § 1983 suit against the jailer who confiscated Johnson's legal

papers and typewriter. Johnson also appeals the district court's denial of his requests for

pauper status on appeal and transcripts at government expense. We affirm.

l In November, 1980, Johnson was transferred from the Tennessee State Penitentiary to

the Shelby County Jail in Nashville for a hearing on his state postconviction petition. The

defendant/appellee, John Epps, confiscated Johnson's typewriter and legal papers upon

K Johnson's arrival at the jail. After three months in the custody of Johnson's family, the

7



papers and typewriter were returned to Johnson in his cell. Johnson soon realized that a

Proof of Facts article on ineffective assistance of counsel was missing.

In 1981, Johnson, proceeding pro se, filed this, action under 42 U.S.C. § 1983 for

Finjury caused by the confiscation. After a long series of continuances, trial was held on

August 27, 1992. The next day, the district court issued an order dismissing the case "(f[or

the reasons stated in open court." Judgment was entered on September 14, 1992.

On September 30, 1992, Johnson filed a notice of appeal from the district court

decision, which appeal became no. 93-5018. On November 20, 1992, the district court

denied Johnson's request for pauper status on appeal.

On February 19, 1993, the clerk of the court received Johnson's motion to alter or

amend the judgment. On February 22, Johnson moved for pretrial and trial transcripts at

government expense. On February 23, the district court denied Johnson's motion to alter or

amend because the motion did not "present any facts or legal arguments that have not already

been considered and rejected by previous order of this Court.' In a separate order of the

same day, the district court denied Johnson's motion for transcripts because Johnson was

ineligible for appeal in forma pauperis. F
On March 3, 1993, Johnson filed a notice of appeal of the orders denying free

transcripts and amendment or alteration of the judgment. This appeal became no. 93-5387.

In the March 3 notice, Johnson renewed with this Court his request for pauper status

on appeal, but filed no affidavit of financial condition or statement of issues on appeal. To

avoid dismissal of her son's appeals, Johnson's mother paid the filing fee.

2
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As a threshold matter, we note that we do not have jurisdiction over appeal no. 93-

5018. Federal Rule of Appellate Procedure 4(a)(1) requires the appealing party to file a

notice of appeal within thirty days after the entry of judgment or order appealed from.

Generally, a timely notice of appeal divests the district court of jurisdiction and confers

jurisdiction on the court of appeals. Grggs v. Provident Consumer Discount Co., 459 U.S.

56, 58 (1982). A timely motion to alter or amend, however, tolls the time for noticing an

appeal. Fed. R. App. P. 4(a)(4). A notice of appeal filed before or during the pendency of

a timely motion to alter or amend is ineffective. Fed. R. App. P. 4(a)(4). Unless another

r notice of appeal is filed within thirty days after the disposition of the motion to alter or

amend, this Court jacks jurisdiction over the appeal. Fed. R. App. P. 4(a)(4).1

L! The relevant events for the jurisdictional analysis are these:

Date Action
9/14/92 Judgment of dismissal entered.
9/30/92 Johnson files notice of appeal of 9/14/92 judgment (no. 93-5018).

2/19/93 Johnson's motion to alter or amend received by clerk of court.

2/23/93 District court denies motion to alter or amend.

3/3/93 Johnson files notice of appeal from order denying motion to alter or

amend (no. ,93-5367).

A motion to alter or amend the judgment must be filed within ten days of judgment. Fed. R.

7
Civ. P. 59(e). According to the date stamped on the motion to alter or amend, the Rule

59(e) motion was not filed until February 19, 1993--more than five months after judgment.

L
Using February 19, 1993, as the filing date would compel the conclusion' that the motion to

'Congress amended Rule 4(a)(4) in 1993 to mitigate the harsh results sometfmes occasioned by the

rule. Those amendments are inapplicable to this case because all relevant motions were ,filed before the,

amendments' effective date of December 1, 1993. See Fed. R. App. P. 4(a)(4) (1993 amendments),.

F ~~~~~~~~~~~~~~~~~3
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alter or amend was not a time-tolling motion under Rule 4(a)(4); therefore, the timely notice

of appeal from the judgment of dismissal would have divested the district court of

jurisdiction and conferred jurisdiction over appeal no. 93-5018 in this Court. Under this

analysis, this Court would not have jurisdiction over appeal no. 93-5367. K

We have determined, however, that February 19, 1993, is not the proper date to use

for the jurisdictional analysis. Federal Rule of Civil Procedure 5(e) provides that filing may

be made with the clerk of the court or, if the judge permits, with the judge. Torras Herreria 7

LI
y Construcciones v. 2JfV Timur Star, 803 F.2d 215, 216 (6th Cir. 1986). In ruling on

Mu f~~~~~~~~~~~~~~~~~~~~~~~~~f
Johnson's motion to alter or amend, the district court wrote, L

The above-styled case went to trial on August 27, 1992, and by order dated August
28, 1992, this case was dismissed with prejudice. Subsequently, plaintiff served on L
counsel for the defendants a motion to alter or amend judgment and mailed a copy of
the same to this Court's chambers. Although this motion was not filed with the Clerk
of Court due to inadvertence, the motion was timely filed and this Court will treat the
motion as if filed withln the ten (10) days allowed under the Federal Rules of Civil
Procedure.

LJ
Because Johnson timely filed his Rule 59(e) motion with the district judge," the motion

tolled the time for appeal and rendered irneffective Johnson's notice of appeal from the

September 14 judgment of dismissal. Accordingly, we dismiss appeal no. 93-5018 as

prematurely filed.

This case pointedly highlights the problems which may arise when pleadings are accepted for filing
in chambers. Civil Procedure Rule 5(e) requires the judge to -note the date on all papers filed in
chambers and transmit the papers to the office of the clerk of court. En- this case, the district judge
neglected to make such notation on Johnson's motion to alter or amend and delayed approximately five
months in transmitting the motion to the clerk' of court. Failure to record the filingg date and promptly
deliver the filing to the clerk of court creates ambiguity in the docket and' confusion on the part of the
litigating parties.

4
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After disposition of the Rule 5q(e) motion, Johnson timely appealed. An appeal from

the denial of a motion to alter or amend is sufficient to confer jurisdiction over the

underlying judgment. See Fed. R. App. P. 4(a)(1) and (4). Therefore, we have jurisdiction

over appeal no. 93-5367, including the merits of the underlying case.

We also have jurisdiction over the issue of Johnson's entitlement to pauper status and

free transcripts. The governing statutory provisions specifically authorize this Court to

entertain petitions for pauper status and free transcripts. 28 U.S.C. §§ 753(f) and 1915(a);

see aLso Fed. R. App. P. 24(a) (Advisory Committee Notes to 1967 Adoption).

Where an appellant claims that a finding or conclusion in the decision below is

unsupported by or contrary to the evidence, the appellant must submit to this Court a record

of all evidence relevant to such finding or conclusion. See Fed. R. App. P. 10(b)(2). On

the merits, Johnson argues that the district court's judgment in Epps's favor was contrary to

the evidence, Therefore, it is Johnson's responsibility to provide this Court with a sufficient

record for review. Johnson has not done so. Instead, he requests pauper status and the

production of transcripts at government expense.

As to his eligibility for pauper status, Johnson has waived the issue on appeal.

Federal Rule of Appellate Procedure 24(a) provides in part,

If a motion for leave to proceed on appeal in forma pauperis is denied by the district

court, or if the district court shall certify that the appeal is not taken in good faith or

shall find that the party is otherwise not entitled to proceed in forma pauperis, the

clerk shall forthwith serve notice of such action. A motion for leave so to proceed
may be filed in the court of appeals within 30 days after service of notice of the

action of the district court. The motion shall be accompanied by [an affidavit of

5



re~~ ~~~~~~~~~~~~~~~~~k

financial condition and issues on appeal] . . and by a copy of the statement of

reasons given by the district court for its action. !

Fed. R. App. P. 24(a). Johnson failed to file a motion and affidavit within thirty days of the
Li

district court's denial of pauper status. Therefore, Johnson is precluded from claiming

eligibility to proceed in forma pauperis on appeal. Li

Title 28, § 753(f) provides, in relevant part,

Fees for transcripts furnished in other proceedings[3 ] to persons permitted to appeal
in forma pauperis shall also be paid by the United States if the trial judge or a circuit
judge certifies that the appeal is not frivolous (but presents a substantial question). L

28 U.S.C. § 753(f). As the language of the statute makes clear, pauper status is a

prerequisite to a grant of free transcripts. See Maloney v. E. I. DuPont de Nemours & Co.,

396 F.2d 939, 940 (D.C. Cir. 1967) ("Before a free transcript can be furnished, then, the Li

appeal must be permitted in forma pauperis."), cert. denied, 396 U.S. 1030 (1970). For the

reason discussed, Johnson will not be permitted to proceed in forma pauperis. Therefore,

Johnson is not entitled to free transcripts under § 753(f). L

Johnson was required to provide this court with the portions of the record necessary 7
to prosecute the appeal. He has failed to do so, and has further wholly failed to do that

which the Rules clearly require in order to permit him to obtain those portions of the record L

without cost to himself. Accordingly, we hold that appeal no. 93-5367 should be dismissed. 7

Ls

'The preceding sentences provide for free transcripts in direct criminal appeals and habeas corpus
proceedings. See 28 U.S.C. § 753(0.

6 K



r. ~~~~~~~~~~~~~~III

Based on the foregoing, we DISMISS appeal no. 93-5018 for lack of jurisdiction; we

DENY Johnson's motions for pauper status and free transcripts; and we DISMISS appeal no.

93-5367 for failure to provide the record on appeal as required by Fed. R. App. P. 10(b)(2).

See Fed. R. App. P. 3(a).
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UNITED STATES COURT OF APPEALS
DISTRICT OF COLUMBIA CIRCUIT

WASHINGTON. DC 20001

STEPHEN F. WILLIAMS (202) 273-0638

UNITED STATES CIRCUIT JUDGE FAX (202) 273-0976

April 21, 1995

7

Honorable James K. Logan
U.S. Court of Appeals for the

L. Tenth Circuit
P.O. Box 790

F" Olathe, Kansas 66051-0790

Dear Jim,

I have recently focused on an issue that may warrant our
committee's attention. There is a striking difference (at
least in some circuits) between the treatment of (1) notices
of appeal that are premature because of post-trial motions
pending before the district court and (2) petitions for review
of agency action that are premature because of petitions for
reconsideration, rehearing, or reopening pending before the
agency. As you recall, in 1993 we addressed the districtE¢ court situation, amending Rule 4(a) (4) to undo the trap for
the unwary that had been inadvertently created by the 1979
amendment, under which appeals were lost irretrievably when

L filed after initial judgment but before the disposition of
certain post-trial motions. See Grigas v. Providence Consumer
Discount Co., 459 U.S. 56 (1982) (per curiam). Under our
reform, a prematurely filed notice of appeal is deemed
"ineffective" so long as potentially mooting post-trial
motions are outstanding, but it becomes effective on the date
that the last outstanding motion is decided.

Petitions for review of agency action (at least in some
circuits, including my own), however, are still subject to the
trap that applied to notices of appeal before 1993. The
consensus after ICC v. Brotherhood of Locomotive Encineers,
482 U.S. 270 (1988), is that courts lack jurisdiction to
review agency actions while petitions for reconsideration,
etc., are still pending before the agency. See, e.g., United
Transp. Union v. ICC, 871 F.2d 1114, 1118 (D.C. Cir. 1989);
West Penn Power Co. v. EPA, 860 F.,2d 581, 585-87 (3d Cir.
1988); Winter v. ICC, 851 F.2d 1056, 1062 (10th Cir. 1988).
The question then becomes. what to do with a petition for
judicial review that is filed while an administrative petition
for recbonsideration is pending. The circuits that have

l~v considered the question have taken a tack very much like the
pre-1993 Rule 4(a) (4) approach: they have held that the
prematurity of these review petitions is "incurable,' so that
they do not "tripen' into validity when the petitions for
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reconsideration, etc., are denied. See TeleSTAR. Inc. v.
FCC,, 888 F.2d 132 (D.C. Cir. 1989) (per curiam); Chu v. INS,
875 F.2d 777 (9th Cir. 1989). Like the pre-1993 litigant who
failed to file a second notice of appeal, the party aggrieved
by agency action risks being shut out of court forever if it
fails to file a second petition for review before the deadline
for doing so.

A solution similar to our post-1993 Rule 4(a)(4) might be L
appropriate here. Instead of dismissing prematurely filed
petitions for judicial review, they could simply be held in }

abeyance until the resolution of the potentially mooting
administrative motions for reconsideration, rehearing, or
reopening. 7

One distinction between the two situations is that very
commonly the party that finds its petition for judicial review
barred may have other avenues open in the future to challenge
the validity of the agency action. For example, in the
absence of a specific statute to the contrary, our circuit
allows litigants a second bite at the apple when an agency
seeks to enforce rules against them for which statutory L
authorization is lacking, see Functional Music, Inc. v. FCC,
274 F.2d 543 (D.C. Cir. 1958), and we often allow what are q
effectively belated challenges to old rules when litigants re- K
petition agencies to amend those rules and the petitions are
denied, see Gage v. AEC, 479 F.2d 1214, (D.C. Cir. 1973). See
generally NLRB Union v. FLRA, 834 F.2d 191, 195-97 (D.C. Cir.
1987). But these second chances are by no means universal,
and the various deadlines for petitioning for review cannot be
circumvented in the large run of cases. See, e.g., Adamo
Wreckinc Co. v. U.S., 434 U.S. 275 (1978) (holding Clean Air ,

Act's specific 30-day time limit for challenging emissions
standards to preclude challenge in later enforcement
proceeding); Natural Resources Defense Council v. NRC, 666
F.2d 595, 602-03 (D.C. Cir. 1981) (holding that APA time limit
for seeking review of procedural defects in agency action is
jurisdictional and may not be extended). Furthermore, even 7
where a second chance does become available,! the scope of
review at the later date may be more limited than it would
have been on the first occasion. See NLRB Union, 834 F.2d at
196. I would therefore be reluctant to refrain from reform on
the basis of this'distinction. L L

My recollection is that when we were considering the Rule
4(a)(4) amendment we sought reaction from clerks of the
various circuits (I think our clerk committee member >
spearheaded the inquiry), and found that, although some clerks
felt that holding appeals in abeyance would create some-1
administrative confusion, none foresaw any'very grievious-
problem. Perhaps it might be useful to' launch a similar
inquiry,' 'asking whether the Rule 4(a) (4) amendment in fact has
created major hassles and whether the clerks foresee any
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reason why a similar solution for petitions for review of
agency action would not work as well.

Sincerely,

Stephen F. Williams

cc: Carol Mooney

L
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UNITED STATES COURT OF APPEALS Li
DISTRICT OF COLUMBIA CIRCUIT

WASHINGTON, DC 20001

STEPHEN F. WILLIAMS (202) 273-0638

UNITED STATES CIRCUIT JUDGE FAX C202) 273-0976

July 26, 1995 L

Honorable James K. Logan
U.S. Circuit Judge
U.S. Court of Appeals for C
the Tenth Circuit G

P.O. Box 790
Olathe, KS 66051-0790

Dear Jim:

Enclosed is a draft rule designed to address the
procedural trap currently attending premature petitions for
review of agency action--a trap analogous to the one
corrected by our recent revision of rule 4(a)(4). The
trickiest aspect of drafting the rule is defining the class
of agency rehearing/reopening/etc. procedures that will
trigger the rule's operation, as these vary from agency to
agency according to their particular governing statutes and
regulations, rather deriving from a set of uniform Rules of
Civil Procedure. As you'll see, the formula adopted is a
functional one framed in terms of finality, which may be
slippery but is at least one that courts commonly must
apply. Further, it seems to make substantive sense.

One subject might be added to the proposed Advisory K
Committee's notes. It may be worthwhile to note that the
courts owe deference to an agency's interpretation of the
effect of its own procedures (including those procedures'
finality within the agency), but not to its views on whether
its actions are final for purposes of judicial review, even
though the internal effects of agency procedures may be
critical in resolving the issue of finality for purposes of
reviewability. See Consolidated Rail Corp. v. ICC, 43 F.3d
1528, 1531-32 (D.C. Cir. 1995). The Committee might want at
least to flag the issue, which has come up several times V
this year in my circuit.

Sincerely,

,7,HI,'DibL. /S 81-
Stephen F. Williams

CC: Professor Carol Mooney



Rule 15. Review or Enforcement of an Agency Order--How
Obtained; Intervention

(f) Effect of Petitions for Rehearing, Reopening, or
Reconsideration. If any party petitions an agency to
rehear, reopen, or reconsider an order, the time for seeking i
judicial review of that order runs from the ehtry of the
agency's disposition of the last such petition outstanding.
This provision applies to any agency procedure that reopens
or continues an otherwise final and reviewable proceeding.

A petition for review filed after announcement or entry
of an agency's order but before its disposition of any
petitions for rehearing, reopening, or reconsideration is
ineffective until the entry of the agency's order disposing
of the last such petition outstanding. A party seeking to
challenge the agency's disposition of these administrative
petitions must file a separate petition for review.

[ADVISORY COMMITTEE NOTES]

Subdivision (f). This rule is modeled on Rule 4(a)(4)
and operates in a similar manner. It aligns the treatment
of premature petitions for review of agency orders with that
of premature notices of appeal. The consensus after ICC v.
Brotherhood of Locomotive Enq'rs, 482 U.S. 270 (1988), is
that courts lack jurisdiction to review agency actions while
administrative petitions for rehearing, reopening, or
reconsideration are pending. See, e.g., United Transp.
Union v. ICC, 871 F.2d 1114, 1118 (D.C. Cir. 1989); West
Penn Power Co. v. EPA, 860 F.2d 581, 585-87 (3d Cir. 1988).
Some circuits have held that petitions for review filed
while these administrative petitions are pending are
incurably premature, meaning that they do not ripen or
become valid once the agency finally denies the pending
petitions for rehearing or reopening. See, e.g., TeleSTAR,
Inc. v. FCC, 888 F.2d 132 (D.C. Cir. 1989) (per curiam); Chu
v. INS, 875 F.2d 777 (9th Cir. 1989). In these circuits, a
party aggrieved by agency action must file a second timely
petition for review or risk being shut out of court. The
amended rule seeks to alleviate this procedural trap by
allowing premature petitions for review to be held in
abeyance until the agency resolves the potentially mooting
administrative petitions.

Unlike for Rule 4(a)(4), the wide variety of procedures
applicable in different agencies makes it impossible to list
the specific administrative petitions that will trigger



suspension ofha,petition for review;, the class can only be
defined functionally. Suspension of a review petition" is
appropriate only where administrative motions have been
filed that could reopen or continue an existing agency
proceeding and potentially moot the petition for court
review.,Suspension is not appropriate for motions that
petition'the agency to begin a new' rulemaking or other
proceeding,!,. even wherethe ,administrative-petition seeks to
amendthe previous ord erq por deal ,with the same subject
matter.
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Mr. Peter G. McCabe
Section on the Committee
on Rules, Practice and Procedure

Thurgood Marshall Federal
L Judicial Building

Washington DC 20455

RE: Committee of Appellate Rules
meeting October 19 - 21, 1995

Dear Mr. McCabe:

There is a conflict between the Federal Rules of Appellate Procedure and the

Federal Rules of Civil Procedure on the computation of time in appeals allowed

pursuant to 28 U.S.C. 1292(b), which I believe leads to confusion, and has not been

fully resolved by any appellate court facing the issue. A simple resolution to this

problem, which I encountered recently in a very significant case, could be made by

amending the Federal Rules of Appellate Procedure to conform to the computation of

time requirement of FRCP Rule 6(a), at least with reference to appeals which are

L allowed pursuant to district court order.

Before this case, I believed that a 1292(b) certification, which specifically

provides that its procedure does not divest the trial court of jurisdiction, was

continuously governed by FRCP until such time as the Court of Appeals acted on the

application. But the FRAP, specifically Rule 4, is to the contrary. As a consequence,

the seven-day threshhold for computation of time as opposed to the eleven-day

threshhold contained in FRCP 6(a) comes into play. In my case, the certification order

was signed just prior to the Good Friday and Easter holidays. Relying on the federal

doc 31336/file PERSONAL



Mr. Peter G. McCabe
Section on the Committee
on Rules, Practice and Procedure . ,
Page -2-

rules of civil procedure, I filed by petition in the Court of Appeals on the last dayallowable, using the expanded the ten-day calculation in the cited rule. The defendantopposed the application as being untimely based on the seven-day threshhold I t in
contained in FRAP 4. Rather than litigate the issue, I applied to the district court fora recertification, which was granted, and the matter is now pending on a secondary Lapplication. The first application has been mooted without decision.

I can see no good reason for a different method of computation of timebetween the appellate rules and the district court rules, particularly when appealsunder 1292(b) are to be favored. 
m

I am enclosing appropriate briefings filed in the Fifth Circuit Court of Appealson this point. If you wish to have further discussions regarding this matter, please §7'feel free to give me a call. L
With kindest regards, I am

Very tr y your

JAMS DOYLE'

JBD:ks
Enclosure i-

doc 31 338/file PERSONAL
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UNITED STATES COURT OF APPEALS
FOR THE SEVENTH CIRCUIT

2 I 9 SOUTH DEARBORN STREET
CHICAGO, ILLINOIS 60604

U FRANK H. EASTERSROOK
CIRCUITJUDGE July 24, 1995

Hon. James K. Logan
United States Court of Appeals for the Tenth Circuit
P.O. Box 790
Olathe, Kansas 66051-0790

Dear Jim: .

The decision of the Standing Committee to recommit the draft of Rule 32

offers an opportunity to revisit the question what we are trying to achieve by re-

vising the national rule. I think that there are three principal objectives:

1. Making briefs more readable. Appellate judges spend more time reading
briefs than 'on any other task. Better typography and form would do more to

facilitate our work than anything short of better substance-which no rule can

ensure. Readability requires better typography, making briefs prepared in
house more like briefs prepared by a commercial printer. Achieving that objec-

tive entails two steps: First, we have to free counsel from the constraints of
some local rules that hamper good typography. (The Seventh Circuit, for ex-
ample, forbids the' use of proportional type; yet printers use onlyproportional
type, and monospaced type does not ap'pear in any professionally prepared

book or magazine.) Second, we have to protect the court from typographical ty-
ros. Freed to use good devices, such as proportionally spaced faces, lawyers
may trip ovrer, their shoelaces. They went to law school, not a tradet'school for
printers. Software hash given them options they do not knoW how to juse wisely.
One therefore cannot have liberty (step one) without responsibility (step two).

2. Creating a level playing field. The rule should 'give every lawyer an equal
opportunity to make arguments, without permitting those with the best in-

house typesetting an opportnity to expand their submissions. Footnotes, the
use of tight tracking, even the selection of a face with a small x-height, can

A- squeeze more words into so pages. This objective is in part for the benefit of the
bench, but it is even more for the benefit of the bar, a message that should be
prominent'in the Committee Note.

3. Facilitating a national practice. A brief prepared according to the na-
tional rule should be acceptable in every court. The CommitteeiNote to the cur-
rent draft epresses this as a hope, but~as a hope it is' forlor. Comments to the
many drafts show that judges and courts have different ideas about what is ac-
ceptable, so local rules are bound to break out. But a national1rule can and
should say that the local rules may move in one direction only: they may au-
thorize additional devices and forms but may not remove any from the national
rule. The WQy to achieve this is with language in the text rather than language in
the Committee Note. '
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Judges who prefer or need larger type can use a computer disk to generate it
(see below for a proposed new Rule 31(c)). But if the national rule is to guaran-
tee universal acceptability, I suppose it should use the 14-point minimum for
text (though not for footnotes).

Type styles: A lowest common denominator rule should ensure roman
type, limit the use of italics and boldface, and all but forbid all-caps text (which
lawyers are wont to use in argument headings, although I find it unreadable).
Some courts may be more liberal, but I doubt it.

Length: To placate No-Tie Brown, I have drafted a safe harbor for all briefs,
with a counting rule equally applicable across the board. The certificate can use
word or character counts (the numbers are roughly equivalent), and the No-Tie l
crowd, which uses typewriters, also can use a line count that comes out to ap-
proximately 50 pages. Even No-Tie Brown can have a secretary count lines! The
1,300 lines is 50 pages at 26-lines per page. Wilth lines 61/2 inches wide, and 101½O
characters per inch, 2there would be 68.25 characters per line, and 1,300 such
lines would contain 88,725 characters. So the word, character, and line counts f
all come to roughly'the same thing. A level playing field-and level at approxi-
mately the current 5o-page limit. Rule 32(a)(7) (B) (iii) contains a more compre-
hensive list of excluded matter. The certificates of compliance has been sim- A
plified from the Advisory Committee's current draft. L

The rest is straightforward, I hope. Rule 32(b) (2) states loudly that the ap-
pendix may not conta"iri as or photo-reductions, two banes of judicial exis- F
tence. Rule 32(d) sets simits on the scope of local rules that are absolutely essen-
tial if this project is to succeed. N 1

As I said at t Sanding Comtte mee',ting, one moree rneter deserv'es at-
tention. The siglemost-talkeeroi sirb e i thec tf th appell ate
judges' meetingi. a ig a howiouemdr tcnlg ob ableL to
searc xt in ten r d- for juges wh visual"problems how to o

enlarge that text, orhave thel'coilpur read it Aloud. Dealin'g with the record is
a large problem,Ibecause-only ,jsomne of it is available on comp.ter. Butmost
briefs arel now availal inelcroiwfr, n we can require them dbefiled
that way. I proposethe foll(o tlgs w 1 (c). The current subs'eF on ()
in Rule 31 would be redesignatpdlasAI). ml l

Digital Media. One copy of each brief must be filed onldigital media. The
disk must contain nothing more than the text of the brief, ad the label of the
disk must include the case name and docket numrber. Onie cpy' of thediisk must
be served on each party separately represented. Filing'and serice under" this
subsection are not required if counsel certifies that this te4'of the bief is not Li
available on digital media. p

The Committee Note -should include three points: (1) A 31/2 inch disk is
preferred but not required. (2) It is not necessary to use any particular bperating

L
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71 system or word processing program. Modem computers can read both IBM and
Atl. Macintosh disks, and translators enable one program to read at least the text (if

not all the formatting) generated by other programs. But counsel should be en-
couraged to include two versions of the text: one in the word processor's
"native" format and the other in plain ASCII text. (3) The rule is not designed to
require the use of word processing equipment.

One copy should suffice; the court can create more if they are required.
Judge Stotler has expressed a concern about viruses, but I do not think this
troubling. Viruses infect only executable files; word processing documents are

C not executable. Anyway, most computers today are equipped with virus-detec-
tion and disinfection programs.

I look forward to joining you at the next Advisory Committee meeting.

Sincerely,

Frank H. Easterbrook

cc: Hon. Alicemarie H. Stotler
John K. Rabiej

F Peter B. McCabe
A Carol Ann Mooney

p Bryan Garner
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PHELPS DUNBAR, L.L.P.

COUNSELLORS AT LAW

TEXACO CENTER *400 ROYORAS STREET SUITE 500 * SECURITY CEN TR I NORTH SEVENTH FLOOR * ONE MISSISSIPPI PLAZA
NEW ORLEANS. LOUISIANA 70130_3215 200 S. LAMAR STREET TUPELO. MISSISSIPPI 38802-1222(So.) 566-13(1, Ur.,MSIS f38212

FACSIMIIES (5041 568-9130 ANO (SO.) 565-9007 P. 0. BOX 23066 1.01) 842-7907
TELCEX 54125 WU ANO 8821IS5 WU, JACKSON, MISSISSIPPI 39225-3066 FACSIMILE (601) 642-3873

CABLE HOWSPENCER
(601) 352-2300

SUITE 0- 4. HOUSTON CENTER
SUITE ON 0 Cl-YNATIONAL BANK BUIL.ING FACSIMILE (601) 360-9777 1331 LAMAR STREET

P 0, BOX 4412 HOUSTON, TEXAS 77010
BATON ROUGE. LOUISIANA 70821-44( C 7131 6591-186

(SSATON ROUGE, 3L6-OUISIANA850E~ November 15, 1995 FACSIMILE E7t33 659-1388
FACSIMILE (504) 381-9197

SUITE 976- LEVEL 9

LLOYroS

ILIME STREE T
LONDON EC3M 700 ENGLAND

TELEPHONE 011-4171-929-765
FACSIMILE OlI-44-7)-9291-0046

Luther T. Munford TELEX 987321

- Partner
Resident in Mississippi

Ml (601) 360-9364

Professor Carol Ann Mooney
University of Notre Dame

Law School
Notre Dame, IN 46556

Re: Fed. R. App. P. 4(a)(5)

Dear Carol:

At the last committee meeting we discussed the conflict
between the plain language of this rule and the manner in which
courts have applied it. On its face, the rule appears to allow an
extension for either "good cause" or "excusable neglect" even after
the original 30-day period has run.

As discussed in the enclosed article, the courts of appeals
have generally taken the position that a "good cause' extension is
not available after 30 days. If that is going to be the law, then
it seems tot me that the rule ought to be amended to say so
expressly. I would appreciate your thoughts as to whether or not
this should be made an agenda item. In the alternative, should the
style revision "clarify" this?

Very truly yours,

Luther T. Munford

LTM:szr
Enclosure

109852.1



1367). There is little doubt, however, that the result, the subpoenaed parties, there woul' be no basis for
would not have been any different had the statute exercising supplemental jurisdiction.
applied. Under § I367(a), district courts have supple-,
mental jurisdiction over all claims that are so related Research Leads
to claims over which they have original jurisdiction as 7B Moore's Federal Practice § 1367
to be part of the same case or controversy under 13 Wright, Miller, & Cooper, Federal Practice l

Article III. Because there was no close factual con- Procedure §3523
nection between the RICO and fraud claims in the 1 Givens, Manual of Federal Practice, 4th §§1.1 09 -

underlying action and possible future claims against 1.112 (Shepard's)

APPEALS Li

Notice of Appeal-Extension this, defendants did nothing. The reason, they sub-,
of Time to FileExcusable Neglect mitted, was that the copies of the orders they received
F.R.C.P. 77(d) from the clerk did not indicate entry on the docket.'
F.R.A.P. 4(a)(1), 4(a)(5), 4(a)(6) On August 9, defendants' counsel attempted for Vthe first time to find out if the orders had 'been'

entered on the docket. A secretary for defendants'
Virella-Nieves v. Briggs & Stratton Corp. attorneys claimed that beginning on August 9, she v
53 F.3d 451 (Ist Cir. 1995) made a number of telephone calls to the clerk's office

to determine the status of the orders. Each time,
Case at a Glance someone in the clerk's office reportedly informed her

that the office's computer system was not function-When the failure to file a timely notice of appeal ing. On August 16, she discovered that the orders had
results from neglect in determining when the judg- i f berd

, , , , , m~i fact been docketed. Upon'learnin'g that the orders lment or order wag entered on the docket, thereby <ent or order wa, entered on thedocket, therhad been entered, defense counsel assumed he-would titriggering the appeal period, the time to appeal can I w n
receive written notice from the clerk's office advisingbe extended under F.R.A.P. 4(a)(5) only on the basis

of exusabe negectnot god cuse.him,of the date of their entry. It was oinly during a
chancetelephone, conversation with plaintiffs attor- A.
ney later on August 16 that counsel discovered the

Summary of Decision orders had been docketed on July 13. The period for m

Following a jury verdict for plaintiffs in a prod- filing notice of appeal had expired.
ucts liability action, both sides filed post-trial mo- On August 18, defense counsel filed a motion
tions. The motions were denied on July 12,1993. The under F.R.A.P. 4(a)(5) requesting an extension of
clerk received and filed the orders denying the mo- time to file an appeal "on the grounds of excusable
tions on the same day. The following day, the clerk neglect or good cause." District court found that
entered the orders on the docket. On July 14, the defendants had good cause for failing to file notice of
clerk's office mailed copies of the orders to defen- appeal within the 30-day period, and accordingly
dants. The orders showed they had been signed by the granted the motion. The First Circuit vacated the
judge and had been received and filed by the clerk's district court's order. >
office on July 12. Defendants received the copies. The clerk is required to mail notice of entry of

Under F.R.A.P. 4(a)( 1), notice of appeal must court orders and judgments to all nondefaulted par-
be filed within 30 days after entry of the judgment or ties. See F.R.C.P. 77(d). The clerk's failure to do so , ,
order being appealed. Defendants knew the post-trial does not, however, affect the time to appeal, or relieve U
motions had been denied on July 12. They also knew or authorize the court to relieve a party for failing to
the clerk's office had received and filed the orders the take a timely appeal, except as permitted by Rule
same day, and all that remained for the clock to begin 4(a). See Rule 77(d). Upon a showing of excusable
running on the period for taking an appeal was for neglect or good cause, Rule 4(a)(5) authorizes dis-
the clerk's office to enter a notation on the docket trict courts to extend the time for filing a notice of
that the motions had been denied. Despite knowing appeal if the party seeking an extension moves for an

220 0 95 Fed Lit



extension within 30 days of the time the original noticcofappeal must be filed Aithin I1 daesofentryappeal period expires. of the order. Rule 4(a)(6). Since the reason defen-Accordin to the First Circuit. a showing of good dants did not file a timely notice of appeal -as theirUv w Cause can justify an extension even if the motion failuretorcceive noticeofentry oftheordersdenvinorcquesting an extension is made after the original the parties post-trial motions. Rule 4(a)(6) wouldaippeail period has expired. However, good cause have applied. Reopening the time to appeal under
provides a basis for extending the time to appeal only Rule 4(a)(6) has been held not to requirc a shomintin circumstances that are unsuited to excusable ne- orfexcuia ble neglect. SeeXunlev v. Citt of LbsA.4 eles.g lect anal.sis. In the First Circuit's view, that was not 52 F.Sd 792 (9th Cir. 1995). 95 Fed Lit 1PS: Avoliothe case here. Defendants were put on notice that the v. Count- of- Sl/tolk. 29 F.3d 50 (2d Cir. 19941. 94post-trial orders had been signed by the judge and Fed Lit 323 (Jan. 1995).

received by the clerk's office on July 12 Neverthe-
less. they waited almost the full 30 days-until 7 The position taken by the First Circuit-that goodAugust 9-before even attempting to learn when the cause provides a basis for extension of the time toorders had been docketed. When their telephone appeal under Rule 4(a)(5) even if the extensioninquiries were unsuccessful. they took no other steps, motion is made after expiration of the original 30-daybut simply allowed the appeal period to expire. They appeal period-is in contrast to the view of theoffered no reason for their failure to determine when majority of circuits. They distinguish between Rule3 the clerk had entered the orders on the docket. Thus, 4(a)(5) s two grounds for extending the appeal pe-the First Circuit said, only excusable neglect, not riod: good cause applies when the extension motion isgood cause. could justify granting them an extension. made prior to expiration of the 30-day period; excus-In giving defendants additional time to appeal, able neglect is the basis for extension when thedistrict court made no determination whether their motion is made after the period has run. See Alliedneglect had been excusable. It based its decision Steel v. Citi of Abilene, 909 F.2d 139 (5th Cir. 1990);solely on a finding of good cause. The First Circuit Vogelsang v. Patterson Dental Co., 904 F.2d 427tell held, therefore, that it was necessary to vacate the (8th Cir. 1990), 90 Fed Lit 282: Borio v. Coastalextension order and remand for a determination Mfarine Construction Co., 881 F.2d 1053 (IIth Cir'i_ whether an extension was warranted on excusable 1989); Mfarsh v. Richardson, 873 F.2d 129 (6th Cir.are neglect grounds. 1989); Parlke-Chaple~v Construction Co. v. Cherrington.

865 F.2d 907 (7th Cir. 1989); 650 Park .-4venueLitigation Tips Corp. v. MfcRae, 836 F.2d 764 (2d Cir. 1988): Stare of
It would have made more sense for defendants to Oregon v. Champion International Corp., 630 F.2dmove under F.R.A.P. 4(a)(6) to reopen the time to 1300 (9th Cir. 1982).

appeal. Rule 4(a)(6) permits reopening if notice of
entry of the judgment or order was not received Research Leadswithin 21 days. and reopening will not prejudice any 9 Moore's Federal Practice sT204. 13party. A motion to reopen must be made within 180 16 Wright. Miller. Cooper. & Gressman. FederalVJ days of entry of the judgment or order sought to be Practice & Procedure §3950appealed. or within seven days of receipt of notice of Tigar. Federal Appeals. Jurisdiction & Practice. 2dentry, whichever is earlier. If reopening is ordered, §6.03 (Shepard's)
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JUDGE JRMES K. LOGRN ID:913-782-9855 MRR 04'96 10:53 No.002 P.02

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
- OF THE c Z

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIRS OF ADVISORY COMMITTEES
ALICEMARIE M. STOTLER March 4,1996 JAMES K. LOGAN

CHAIR JMSK OA

APPELLATE RULES
- PrITER G. MCCABE

SECRETARY PAUL MANNES
BANKAUPTCY RULES

"A PATRICK E. HIGGINBOTHAM

L Honorable Richard A. Posner, Chief Judge CIOL RUENS

U.S. Court of Appeals Seventh Circuit CRIMINAL RULES

Everett McKinley Dirksen Bulding RALPH K. WITR, JR.

219 South Dearborn Street EVIDENCE RULES

Chicago, Illinois 60604

Dear Dick,

Your letter and Marbly opinion were forwarded to me to my home in Florida, where I

a preparing to sit on a week of cases with the Eleventh Circuit next week. 1 have also
rejusturetned from two weeks vacation in Southeast Asia.

I think you have made an important point. I do not have with me in Florida my commit-
tee's full style revision of Rule 4. But I think I recall that we added "or good cause" to

r- excusable neglect as a basis to grant a limited cxtension of the time to file an appeal. Of

course, that would~not save your case. What you propose would be a substantive change.
I will put the matter on the study agenda of our FRAP committee, and will scnd a copy of
the Marbley opinion to our reporter to distribute in connection with the study. 1 fully
appreciate your concern and thank you for the suggestion.

K With kind personal regards, I remain

Sincerely yours,

Jancs K. Logan

JKL:sa

cc: Mr. John K. Rabiej w/enc.
Professor Carol Ann Mooney w/enc.

L



U.S. v. MARBLEY 51
Citeas8i F3d 51 (7thCir. 1996)

)urt holds that 805 F.2d at 621. See also Pierce, 40 F.3d at 1. Criminal Law e-1081(5, 6)

t be "based on 804, 29 C.F.R. § 1604.11(d). Here, the sexu- Court of Appeals did not have jurisdic-

ately and effec- al conduct at issue occurred during a two- tion to hear appeal of defendant's conviction Ln
it had notice of week period in August of 1992. The compa- for being felon in possession of firearm due

at an earlier ny reprimanded defendant Hatmaker in Sep- to untimely filing of notice of appeal 20 days L
at 184 (empha- tember of 1992, and, by plaintiff's own admi- late without showing that untimeliness was

s one of failure- sion, the sexual conduct stopped. Even if excusable; although counsel requested and

the conduct alleged up to that time could was granted additional 30 days to extend

support a claim under Title VII, the compa- time for filing as part of appeal. no exolana-

ny's action was sufficient to stop it and to tion of excuse for untimeliness was Iroffered.
relieve itself of liability. The conduct alleged F.R.A.P.Rule 4(b), 28 U.S.CA

tefendant Wallet after that time does not state a set of facts L

what he did to that would establish sex discrimination under 2. Criminal Law e1081(6)

The plaintiff ap- Title VII whether the employer knew about If counsel seeking forgiveness for late
is harassers, it or not. For these reasons, we AFFIRM filing of notice of appeal fails to offer any

d that therefore the District Court's dismissal of the Title VII excuse but merely cites that he has excuse,

ply. Mr. Wallet,, claim and the remand of the state claims to judge cannot determine whether late fling

supervisor, but a state court. was result of excusable neglect.

company. Fur- F.R.A.P.Rule 4(b), 28 U.S.CA.A
rhether we treatfi

oheter w co-workeat 23. Criminal Law ei1081(6)
or a co-worker,

th respect to him EInadvertence with out more is not cus-L
satisfy even the r able reason for late filing of notice of appeal.

be pleading. The F.R..A.P.Rule 4(b), 28 U-.S.C_ Ai
nite any specific
Mr. Wallet. The
;ing specific facts UNITED STATES of .merica Appeal from tie United States District

gful conduct actu- Plaintiff-Appellee, Court for the Southern District of Inciana,

regarding defen- Indianapolis Division. No. 94 CR 12-larry L

pleading does nor v. J. McKinney, Judge.

iecific conduct Mr. Odell LARBLEY, Defendant-Appellant. Timothy M. Morrison (argued). O~ce oi
ither he is respon-

wrorker. Thus, the 1No. 94-2658. the United States Attorney, Indianapolis. IN,

v employer liability United States Court of Appeals, for Plaintiff-Appellee.

Seventh Circuit F. Allen Tew, Jr. (argued), Indianapolis.
IN, for Defendant-Appellant. L

ntiff is capable of Argued Jan. 23.1996.

e specificity, as he Decided Feb. 9. 1996. Before POSNER, Chief Judge. and
egations regarding BAUER and EVANS, Circuit Judges.

Ltmaker is a fellow
whether the corm- Defendant was convicted in the United POSNER, Chief Judge.

er notice or "knew States District Court for the Southern Dis- The defendant was convicted by a .jur of
the charged sexual trict of Indiana, Larry J. McKinney, J., of be aefendin possson of a Jure o
implement prompt being felon in possession of firearm. Defen- violateono1 .C §s of2a)(r.and wa

action." Rabidue, dant appealed. The Court of Appeals, Pos- sentenced to 108 months in prison. The only 7
rvant, and knows or ner, Chief Judge, held that Court of Appeals ground of the appeal is that no reasonable
ssity and opportunity did not have jurisdiction to hear appeal of jury could have found the defendant guilty

ol. defendant's conviction for being felon in pos- beyond a reasonable doubt of the offense
mnd) of Agency §§ 213 session of firearm due to untimely filing of with which he was charged. Appeals on this
(master is not resPOn- apa 20 dy aewtotsoigta
ct outside the scope ofa g ground rarely succeed and there is no reason
- is negligent or reck- untimneliness was excusable. to suppose this case an exception. The gun

Dismissed. was found in the back of a car driven by the
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L defendant (he fled when the police stopped seeking forgiveness for a late filing fails to
him) and the girlfiend's explanation for the offer any excuse but merely recites that he
presence of the gun,-that the car was hers has an excuse, the judge cannot determine

hand te gun had been given her as payment whether the late fiing was the result of
for a "trick," though her standard price is excusable neglect and we cannot determine
,$50 and the gun and armmunition found with whether the judge's finding of excusable ne-
it were worth more than $500-was not cred- glect has a rational basis. It is true that theL a, , ible. belated notice of appeal in this case cited

Yet although we are given no reason to "inadvertence" as well as "excusable neglect"
doubt that a rational jury could have disbe- in extenuation of the untimely filing. But

Llieved the girlfriend, Rule 4(b) of the Federal "inadvertence," without more, is not an ex-
Rules of Appellate Procedure prevents us cuse. It is merely a synonym for "neglect,"
from reaching the merits of the appeal and 2 and our court and the other courts of appeals
, dispatching this case once and for~all. The have made clear.that not every instance of
rule fixes a ten-day limit for appeals in a, neglect to file.pn time is excusable. Prizev-
criminal case unless the defendant shows Votsv. Indiana Bell Tel. Co., 76 F.3d 132 (7th
excusable neglect. The judgment in this Cir.1996);', United States v. Clarik 51 F.3d 42,L ¢ , , , hcase ,was entered on June 10, 1994,,and the '44 (5th Cir.1995); United States v. looper,

notice of appeal was not filed until July 8,' ,43 F.3d 26, 29 (2d Cir.1994). Since we have
almost thirty days later, 'In the notice of been given no reason to believe that the
appeal appears the statement that "counsel 1,,neglect here was excusable and suspect thatLI fordefendant. through inadvertence ,and ex- al it was not. we are compelled to dismiss the
cusable neglect failed to file ;~the notice of appeal for want of jurisdiction.
appeal within the required ten (10) days and A We are not happy with this result, which
reqiadsz. 'the Distrct Cburt,'" pursua~nt to, e r'nth~p ihti eut hc
FRA.P 4(b)'to extend the time for fing an we reach only under compulsion of the rule.
additional thirtv (30) days.", Counsel vouch- The fact that he noice of appeal was filed
safed no fuller or further explanation of why on Jul 8 rather than June 20 has no posi-
the neglect could be thought excusable. Yet 'tive, and probable a negative. sionificance for
the government 'did not oppose the motion, the policy of expediting criminal proceedings.
-andnthe district judge granted it without a The lost time could easily be made up at a
statement, (written or, so far as appears later stage in the appellate process by re-
Lt oral-there is no indication of any hearig o qurg the appellant to file his brief earlier
the matter) of reasons. The government than he would otherwise have to do (as we
does ,'ot ontest our jurisdiction. Asked at are empowered to require by Fed.R.App.P.

LI ,argument why not, its lawyer told us that 'he 31(a) and 7th Cir.R. 31(a)), while our action
believes that judges prefer to decide cases on in dismissing the appeal will, paradoxically,
theirI erits. , delaythe final resolution of the criminal pro-

ceedingi For consider what comnes nex. Ei-Li T Ias neglect in missing the ten day ther the defendant's new counsel will make adeadline, and noVindication the, neglect was 1d 1 pdeihg showing of excusable neglect b'bi 4 odefendashowng o excsableneglcterexcusa. The defendant's ctiirent lawyer the old, leading to a well-grounded finding by
speculates that the lawyer who fied the no- . X v I
tice of appeal was busy with r the distct judge of excusable neglect and so

The gov~rnment's lawyer o reinstatement of the appeal. or counsel
.,ter p t'ffer no will fle'a motion under 28 U.S.bC. § 2255 to

I 1~ ~ ~~ha he'efnxt' vacate the conviction on the ground that' by-
lawyer blew the time." l]failing to perfect the appeal the defendant's

[ , .Rule ,(b) gave the district judge original counsel caused the defendant to lose
, , carte blanche to allow untimely appeals,, our they brigjt to effective counsel that the Sixth

, , juissdi~ction w~ould be secure. The rule dies in~dment conifers on him. If~ Ihe motion'!
.,, , ~~not, do, this It requires that the neglenct vl~as>giated. as it would have to be sin~ce

restilting, fri fthe lfailure to comply with the there is no suggestion that the defendant
-, P ~ten-ay deadline be, "excusable." If counsel bore any~ responsibility for his llawyer's fail

'I ''S .,1 4 '1.'. I~t, i , .S ., '

' .-. 1 '''' . ., . 1~~~ps i
to~~~ ~ ~~~~~~~~~~~~~~~~~~~~~~~~~~~ Co i



PRINCIPAL MUT. LIFE INS. v. CHARTER BARCLAY HOSP. 53
CiteasSI F.3d 53 (7thCMr. 1996)

ate filing fails to ure to file a timely appeal, United States v. hospital bill of purported employee partici-

Ry recites that he Nagib, 56 F.3d 798, 800801 (7th Cir.1995); pant in ERISA plan. The United States

~annot determune ' Castellanos v. United States, 26 F.3d 717, District Court for the Northern District of

as the result of 719 (7th Cir.1994);, United States v. Stearns, Illinois, Ruben Castillo, J., 889 F.Supp. 1067,

cannot determine 68 F.3d 328, 330-31 (9th Cir.1995), the appeal denied hospital's motion to amend answer to

,of excusable ne- 'would again be reinstated., assert counterclaim against insurer and en-

It is true that the It might be better to permit untimely ap tered summary judgment in favor of insurer

n this case cited peCis inany ciinal case in which the Idis- with respect to hospital. Hospital appealed.

mxcusable neglect" 'trict judge and the court of appeals 'agreed The Court of Appeals, Posner, Chief Judge,

mely filing. But that the appeal should be heard. Although held that: (1) psychiatric patient was not
re, is not an ex- Il ! ' ' criminal judgments used not even to be ap- participant employee entitled to coverage un-
ym for "neglect," pealable, 'today the right of a criminal defen- der ERISA group health policy, and (2) dis- -

courts of appeals dant to appeal is considered so fundamental trict court dida not abuse its discretion in
every instance "of i ' that the usual consequence of an inexcusable refusing to afiow hospital to assert counter-
Kcusable. Pri~av, . ,> failure to, perfect the appeal is merely to have clairs after discovery deadline had passed.
, 76 F.3d 132 (7th " the appeal' heard later through the_ Sixth
Ctarkc, 51 F.3dt, b "' Aimendment' 'route describted above. See,l Affirmed.
States v. Hooper,' e~g., Stutson" v.' United States; - U.S. K
L). Since we have , ' ' 'i16 S.Ct 600, '133 L.Ed.2d 571 (1996) (per

believe that the ' ' 'iduriam). This' 'oblique approa'ch serves no 1; Pensions 01835

leadntd sudisspect tstthat +t one's interest that e can see andintro e ent that medical provider

led to disnuss the ' ~~~~~~~real delay~ intp the systemn~ cinal Justice. r' ~' t fomEI pa
ion. ' But± although ~we t Rule1 4(1b) 15pe Fe for insurer of its denial of participant's claim

this result, which reexfaminatrore bound by' it and the depends upon provider's having received as-

uision of the rule. appe must t ,eroe be' ,K' I 'K signment and insurer or plan admnistrator K
f appeal was filed 1DISMESSED. ' ' havigt notice of It, Employee Retirement

le 20 has no pOsi , ' III Inc ome ySe Act of 1974, § 2 et seq., 29

ve, significance for '' ul~j * ioO1 et seq.; 29 O.F.R.
minal proceedings-.. i, 0 25S0.4EYNUNBErsT § 5 i f!i-'

be made up at a ' , , ,,

Lte process by re- 2. Pensioniit-14r
ie his brief earlierhave tos doief (asl wer j- ,f! 'i t~rl; ^ .ft~ 0'r fl 1,Hospital 1which'sought direct parment of

vFed.RoApp'.P. w ' psytfiatric rIatient's bill from group health
byle our acton ! PRINCIPAL MUTUAL LIFE insurer unde' ERISA plan had burden of

will, paradoxically, INSURANCE COMPANY, t providing Icoverage. Employee Retirement L

wf the criminal pro- Plaintiff-Appellee, Income Security'Act of 1974, § 2 et seq., 29

at comes next. Ei- v. ' ,, idol 7101 'et seq.

Mounsel will make a CHARTER BARCLAYIHOSPITAL,, 3. Pensions I.41

cusable neglect byINCORPORATED, Defendant- Pa "paetwsnopricat
,rounded findingb Appellant.IIhj,[11
able neglect and so , embye e d to coverage under ERISA

appeal, or counsel P0. 952786. grop hhh 1i'rpolicy, notwithstanding undat- K
8 U.S.C. § 2255 to ' United StatesCourt ofAppeals, ns andincomplete "individual pay-
:he ground that by jirolll'byhsatescroeal the defendant's '~~~~~~~ Seventh Circuit. I~codpI um ted yhsfte' op-
eal the defenda~ntrs S ff, >;j rl - ratodliwahichwlio him as employee, where

e defendant to lose Argued Jan. 19,', 1996. ' stronginfe nce arose from patients medical

nsel that the Sixth ~s o mlyeadn
nsel that thie Sw | t Decided Arpril 3, 1996. 'Irecords thet he as not employee and no

im. If the motion ' |' other, paI ewp was submitted showing em-

I have to be sinice ployee status. Employee Retirement In-

;hat the defendant | Group health insurer brought suit seek- come Security Act of 1974, § 2 et seq., 29
)r his lawyer's fail- ing declaration that it had no liability for U.S.CA § 1001 et seq. K
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MINUTES OF THE TELEPHONE CONFERENCE
OF THE ADVISORY COMMITTEE ON APPELLATE RULES

MAY 1, 1996

Judge James K Logan began the telephone conference at 4:00 EDT on
May 1, 1996. In addition to Judge Logan the following Advisory Committee
members participated in the conference- Chief Justice Pascal Calogero, Judge
Will L Garwood, Judge Alex Kozinski, Mr. Michael Meehan, Mr. Luther
Munford, Mr. John Charles Thomas, and Judge Stephen Williams. Mr. Robert

7 Kopp represented Solicitor General Days. Judge Frank Easterbrook, the liaison
member from the Standing Committee, participated as did Mr. Patrick Fisher,
representing the circuit clerks. Professor Carol Ann Mooney, the reporter, and
Mr. John Rabiej from the Administrative Office also participated.

, ] . >Proposed Rule 5

L As requested at the April meeting the reporter had prepared and
circulated a draft Rule 5 that would replace both existing Rules 5 and 5.1. That
draft was circulated on April 19. Committee members then submitted suggestions
for improvement in the draft and a new draft was circulated on April 29. The
draft under discussion was that later draft. A copy of that, draft is attached to
these minutes.

The Conmmittee members expressed-gernral satisfaction with the basic
approach.

It was noted that the caption to the rule was titled "Appeal by Leave" but
subdivision (a) was titled "Petition for Permission to Appeal." The consensus-was
that the rule should consistently use either "leave" or "permission" but not both.
By a vote of 5 to 3 it was decided to use "permission." -

Discussion then turned to lines 3 through 5. To eliminate the word "may"
_ at the end of line 4 the sentence was rewritten, with unanimous approval, to read

as follows:
"To request permission to appeal when an appeal is within the court
of appeals' discretion, a party must file a petition for permission to
appeal."

One member questioned the need for paragraph (a)(3). Paragraph (a)(3)
was added to the second draft to deal with the possibility that a problem that
existed before the 1967 adoption of Rule 5 might resurface. The problem
concerns a district court's amendment of an order to include the § 1292(b)
statement when the order originally entered did not include such a statement.
The problem was whether the 10-day period for filing an interlocutory appeal
should be measured from entry of the original order or from entry of the

Li



L

amended order. A split in the circuits arose until the 1967 adoption, of Rule 5.

Since 1967 Rule 5 has said that if a district court amends an order to
contain the statement prescribed by § 1292(b), the petition must be filed within 10 h
days after entry of the amended order. The April 19 draft did not include that L
provision on the assumption that with the passage of time and the habits
developed under Rule 5 the problem would not resurface. Two members agreed
with that approach believing that the chance of the problem returning was remote.
Others thought that the addition of (a)(3), while not absolutely necessary,
provided helpful clarification and removed a litigable, issue,. Judge Logan called
for a vote on retention of paragraph (a)(3); all members voted in favor of ,
retaining it.

Lines 40 through 43 were amended, with unanimous approval, to improve
the flow of the language. As amended they provide that a petition must include a
copy of the order complained of and any related opinion or memorandum,
"including any stating the district court's permission or finding of any necessary [7
conditions to appeal, if required."

Line 45 of the draft says that a response or, a cross-petition must be filed Li
within 7 days after the petition is served. One member suggested that the
response time should be 14 days. Another suggested 10 days. Another noted that
the respondent has not only 7 days but also all the time the petitioner has. Since
most petitions are denied, it, was suggested that expanding the responseltime
beyond 7 days would cause unnecessary delay. The consensus was to retain the 7- C
day response time.

Lines 47 through 49 state that oral argument occurs only if the court orders
it. It was suggested that there should be a provision in the rules, perhaps in Rule (O 3
34, that oral argument is heard as to the substance of an appeal, but as to all I
other matters the presumption is that there will be no oral argument. The
reporter was asked to add that suggestion to the table of agenda items.

The second draft added language at lines 64-67. Existing Rule 5 says that
if permission to appeal is granted no notice of appeal is necessary. The new
language says that "the date when the order granting permission to appeal is
entered serves as the date of the notice of appeal for calculating time under these [
rules." Mr. Fisher confirmed that the new language simply clarifies existing
practice. The Committee approved the change unanimously and requested the
reporter to amend the Committee Note to state that its purpose is simply to [J
clarify existing practice.

Judge Logan had spoken with Judge Stotler that morning. She asked what
the Committee would want to do with the proposed Rule 5if the amendments to

2
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DeceMber 31, 1996

VIA FACSME & FEDERAL EXPRESSL

K ] 'eter G. McCabe, Secretary
ommittee on Rules of Practice and Procedure

.tatlve Office of the U.S. Courts
'Washington, D.C. 20S44

r Re: Federal Rules of Appeflwe Procedure

lPear Mr. McCabe;

The Appellate Courts Committee of the Los Angeles County Bar Association has
eviewed and discussed the proposed changes to the Federal Rules of Appellate Procedure,

Lne Committee offers the following comments. As with the proposed rules themselves,
sme of the comments are substantive and others are only stylistic.

Rule 3.

The proposed rule is confusing because it fails to make a distinction between a joint
appeal, which is authorized when two or more persons appeal from a single judgment or
a rder, and a consolidated appeal, which involves appeals from separate judgments or orders.
The committee suggests that proposed subdivision (b)(2) be modified as follows: After the'Word 'joined" add '(if from a single judgment or order)t : and after the word "consolidated'
ad "(if from separate judgmens or orders)'..

* Rlule 4.

The Comment to this rule notes the different methods for computing time under the
#ederal Rules of Civil Procedure and the Federal Rules of Appellate Procedure. The use

different methods for computing time makes little sense, and is a trap for the unwary. 7
he committee recommends that nmle 26(a) of the Federal Rules of Appellate Procedure beu apnended to conform with the method for computing time found in nmle 6(a) of the Federal

Itules of Civil Procedure or, in the alternative, that proposed subdivision (a)(4)(vi) be
ziodifled as follows: After "10 days" add "(as computed under rule 6 of the Federal Rules
of the Civil Procedure)".
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The fohowing Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for'portions
of the meeting via speaker phone connection.

L Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

L. Approval of Minutes

C The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

F Restylization of the Rules

The primary item on the Committee's agenda for the meeting was consideration
L of the packet of restyled rules published for comment during 1996. Each member of

the Committee received copies of all comments submitted during the publication
,,,>, period. Prior to the meeting the Reporter summarized the comments and made

recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.



the style project.

In addition to the topics enumerated during the Advisory Committee's L
discussion, the suggestions listed below were raised by various commentators. Each
suggestion is followed by the Advisory Committee's recommendation as to whether the V
suggestion should receive further study by the Committee.L

1. Rule 4 should clarify whether a cross-appeal is necessary to preserve, an issue L
not addressed by'the appellant..

A complex jurisprudence treating this question, has developed. The Advisory
Committee concluded that the issue is substantive and not susceptible to, solution
by rule and therefore did not recobmend placing the issue ,on the agenda.

2. The time computation problem adressed inRule 4(a)(4)(vi) should be
addressed by amending Fed. R. App. P. 26(a),so that itis consistent with Fed.
R. Civ. P. 6(a) . ,

The Advisory Commnittee decidd °to place this, suggestion on its table of agenda K
items. , .,'' ,

3. Rule 4(a)(5) should not grant an extension of time fcr filing a notice of appeal
upon a motion filed ex parte.

The Advisory Committee decided not to place this suggestion on its agenda. L

4. Rule 4(a)(5) should be amended to clarify that the standard for granting an
extension during the first 30 days is different (i.e. more lenient) than during the
second 30 days. (This suggestion was put forth by a committee member rather - c_
than one of the commentators.) ,

The Advisory Committee decided to place this suggestion on its table of agenda
items.

5. Rule 6 should require the appellant to serve the statement of issues on other
parties, not just on the appellee. ,

The Advisory Committee decided to place this suggestion on its table of agenda
items.

L
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BINGHAM, DANA & GOULD LLP-.
150 FEDERAL STREET

BOSTON, MASSACHUSETTS 02110-1726

TEL: 617.951.8000 iy 13 1 20 1hIi b
FAX: 617.951.8736

May 10, 1996

L.~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

Honorable Alicemarie H. Stotler
United States District Judge
751 West Santa Ana Boulevard
Santa Ana, CA 92701

Dear Judge Stotler:

I appreciate the opportunity to review the restyling efforts of the
Advisory Committee on Appellate Rules. I think the new wording and
captioning are a big improvement. The new rules are easier to read than
the old rules and I expect they should be well received.

L I did not study each of the rules but I did read them over and where
I had a question or a comment I made a note. I pass them along for what
they are worth. I truly cringe at the nit-picking content of my comments,
but to some extent nit-picking is what the exercise is all about. Anyway,
here are some comments.

Should the heading of new Rule 4(a)(3) read "Multiple Appeals"
rather than referring to cross-appeals? The text is not limited to cross-
appeals but seems to encompass successive notices of appeal without
regard to whether there is hostility between the previous appellant and
the new appellant.

New Rule 4(a)(4) (A)(ii) substitutes "factual findings under Rule
52(b)" for "findings of fact under Rule 52(b)." I prefer the phrase "findings

7 of fact" which has an ancient and honorable tradition. I think aL requirement for a judge to sit down-and make "findings of fact" conveys amore serious mission than conveyed by a requirement that findings be
made which may have some factual content. Present Rule 52(b) of theCivil Rules presently refers to findings of fact and when the Civil Rules
Advisory Committee comes 'to consider changing the wording, I" will vote
against the change.

L

BOSTON HARTFORD WASHINGTON LONDON
BOS-LIT:96782.l



BINGHAM, DANA & GOULD LLP
Honorable Alicemarie H. StotlerMay 10, 1996
Page 2

I do not understand the last paragraph of old Rule 4(a)(4), whichunderstand new Rule 4(a)(4)(B). I especially do not know what the phrase Lin whole or in part" does in (B)(i). The prematurely filed notice of appealwill be effective to save the appeal, in whole or in part, once a pending MI
motion has been decided. But then (B)(ii) goes on to require another L
notice of appeal where the particular motion has amended something.One would suppose that the amended something would thus be part of the
judgment or order that has already been appealed "in whole or in part" by(B)(i).K

I feel that if I had a little more time to think about this, I would Lunderstand it better. I do not and therefore I remain confused.
Both old Rule 4(a)(5) and new 4(a)(5) allow motions to extend the Ltime for filing a notice of appeal to be made "ex parte." I- never -noticedthat rule before. I think it is extraordinary that I could win a case andnot even know that the other side has filed a motion to extend the timewithin which to appeal. When I am an appellee, I like to know what a

prospective appellant is up to. The new rule does not seem to accomplishany substantive change but, in this instance, I wonder why.
I have a question about Rule 6. New Rule 6(b)(2)(B)(i) requires 

r
appellant, under certain circumstances, to serve a statement of issues "on LJ
the appellee." Should not the statement of issues be served on all other 3parties? The same question would apply to the appellee's duty under(B)(ii)?. There may be good reason for these distinctions. I take no
position on it. It is not a "restyling" comment anyway.

It seems to me that the first sentence in new Rule 11(c) is not good LEnglish. Should not the word "that" appear after "order," and before "the"in the second line of the sentence? If so, "to" should go out of the next
line. Anyway, I do not think that the sentence "The parties may stipulatethe district clerk to retain" is proper phrasing.

New Rule 15(a)(2)(A) (appearing at p. 46) does not seem to bephrased properly. Should there not be a period after the word "petition" 
r

in the third line of (A)? Then should not the next word ("using") be L
capitalized? Or maybe the comma should be replaced by a semicolon.

BOS-LIT:
96 782.1
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National Association of e 7 _iIi
Jack N. dmn

Vice President/Policy Counsel
STERS Legal Department

1771 N Street. N.W,
Washington, DC 20036-2891L (202) 429-5459

Fax: (202) 775-3526
Internet: jgoodman~nab.org

AugustJ14, 1996

L I D, 'L96-AP-o/
Peter G. McCabe, Esquire
Secretary of the Committee on Rules'

of Practice and Procedure
Administrative Office of the U.S. Courts''

Lk Washington, D.C. 20544

Dear Mr. McCabe:

I submit these comments on the proposed revisions of the Federal Rules of Appellate
' Procedure. I believe that the proposed revisions as a whole are splendid. They will help clarify

the rules for practitioners as well as'bring uniformity to appellate practice. I offer the following
few comments and suggestions:

Rule 15(c)(1) The proposed rule carries over from the current rule the requirement that a
copy of the petition be served on-all parties "admitted to participate in the agency proceedings."-
Because many appeals from agencies arise out of informal rulemaking proceedings, it may not be
entirely clear who was a party before the agency. Would' the filing of formal comments qualify an
entity as a party? Some agencies- like the Federal Communications Commission - also
authorize the filing of informal comments, and it is not clear whether persons filing those type of , X7.
comments would be deemed parties. In many cases, there may not be a complete list of all of the
commenters and, even if there were, service on hundreds or thousands of entities would be
extremely burdensome. The D.C. Circuit addressed this problem in D.C. Cir. R. 15(a), which
provides that "in cases involving informal rulemaking... a petitioner or appellant need serve
copies only on the respondent agency, and on the United'.States if required by statute." In orderL to avoid confusion, it miight be desirable to incorporate such a provision into the federal rule.

Rule 28(a)(3) Th' proposed rule'continues the present requirement of a table of
authorities with reference to the pages where the authorities are cited. Would it be appropriate
(either in the rule or in the advisory committee notes) to authorize the almost universal practice of
using passir in the table where an authority is cited throughout the brief?

Rule 28(j) The proposed rule would maintain the rule that a letter citing supplemental
authorities may not include argument, but instead must simply reference arguments in the brief or
that were made orally to which the new authority is pertinent. In practice, the relevance of a new
authority to a particular argument may not be immediately obvious. Not infrequently, therefore,

.



Peter G. McCabe, Esquire
August 14, 1,996,
Page 2 L'

counsel feel compelled to add some explanation to their letters, despite the contrary admonition in
the rule. "I It seems to me that both counsel and the courts would be better served if the rule
permitted a brief explanation of the new authority and its significance to be included in the letter. to

Rule 31(a) The proposed rule requires that appellants' briefs be filed 40 days after the, f
record is filed, but permits courts of appeals to "shorten" the time for filing by rule or order.
Under the D.C. Circuit's case management plan, the court sets a briefing schedule tied to the dare
set for oral argument. This may not result in shortening the time for filing, but instead only in .
shifting the entire briefing schedule from that which the federal rule establishes. To avoid any
confusion about the drafters' intent, should Rule 3 1 (a)(2) be amended to make clear that a court
of appeals may "modify," rather than "shorten," the time for briefs to be filed?

Rule 35(f) The proposed rule refers to two sets ofjudges to whom a petition for rehearing
might be sent - all of the judges in regular active service or the members of the original panel.
The reference in the last sentence of the rule to "those judges" seems to me to be ambiguous and
could be construed to refer to only the judges on the panel, rather than any of the judges who
received the petition.

C, ~~~Li
Rule 40 In Missouri v. Jenkins, 495 U.S. 33 (1990), the Court grappled with a situation

that arose when a party filed a "Petition for Rehearing En Banc" that did not explicitly state
whether the party sought panel rehearing as well. Since a petition for rehearing tolls the time for
seeking certiorari and a suggestion for rehearing en banc does not, the poorly styled petition left
open the question of whether certiorari had been timely filed. The Court suggested (id, at 49)
that it would be "desirable to have published rules of procedure giving parties fair warning of the
treatment afforded petitions for rehearing and suggestions for rehearing en banc." Responding to
that suggestion, the D.C. Circuit adopted a rule stating that any "pleading requesting rehearing in
banc, no matter how styled, shall be deemed to include both a petition for rehearing by the panel
that decided the case and a suggestion for rehearing in banc." D.C. Cir. R. .35(e). It may be that
the reference to both requests for rehearing and for rehearing en banc as "petitions"in the L
proposed rules is intended to deal with this trap for the unwary. Even so, inexperienced counsel
may style their pleadings in such a way as to leave their intentions in doubt. Since it would seem Cto be the better practice to allow panels to consider requests for rehearing to avoid needlessly L
burdening the remaining judges on the court, I believe that incorporating a provision. similar to the
D.C. Circuit's wouldaavoid possible confusion. .

Respectfully submitted,

k N. Goodman

K



MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

Approval of Minutes

The- minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.



and the need to clearly indicate that subdivision (a) applies to all phases preceding
sentencing and that subdivision (b) applies to all phases after sentencing, the Committee
decided not to amend the captions.

Rule 10 v,

Only minor word changes were made in Rule 10. 7
Rule 11

Only minor word changes were made in Rule 11.

Rules 12, 13, and 14 LI
No changes were made in Rules 12, 13, or 14.

Rule 15

Several punctuation changes and minor word changes were made in Rule 15. LJ
Paragraph 15(c)(1) was amended so that it more closely follows the current Rule.
Existing Rule 15(c)(1) requires service 'at or before the time of filing a petition for
review." The published rule said that a petitioner must already have served a copy on [7
other parties at the time of filing and one commentator objected to that change.
Because no substantive change was intended, the Committee amended the rule to state V
that service must occur at or before the time of filing.

The rule requires the clerk to serve the petition for review on the respondent;
the petitioner is required to serve each party admitted to participate in the agency -
proceedings other than the respondents. The Committee had previously discussed the 9 1 |
uncertainty concerning the service obligations in proceedings involving informal agency
rulemaking. The Committee reiterated its interest in pursuing the question and using
the D.C. Circuit's local rule as a possible starting place. V
Rules 15.1, 16, 17, 18, 19, and 20

No changes were made in Rules 15. 1, 16, 17, 19 or 20. In Rule 18 a plural
was changed to singular in 18(a)(2)(A)(ii).

Rule 21

Minor language changes were made in Rule 21. In 21(b)(4), the phrase [7
indicating that a trial-court judge may "respond" only if invited to do so by the court of
appeals was changed because it might cause confusion by implying that the trial judge [

6



6. Rule 6 should state which exhibits are too bulky or heavy for routine
transmission to the court of appeals, and at what time arrangements must beL made for sending such exhibits to the courts of appeals.

[ The Advisory Cominmittee decided not to place this suggestion on its agenda.

7. Rule 8 should require a party appealing from a Bankruptcy Appeal Panel
(B.A.P.) to first seek a stay from the B.A.P.

The Advisory Committee decided not to place this suggestion on its agenda.
There are many places in the rules where references could be made to the
B.A.P. but they have not been added.

E 8. A reference to the B.A.P. should be added to Rule 8(a)(2).

The Advisory Cornmittee decided not to place this suggestion on its agenda.

9. Many appeals from agencies arise out of informal rulemaking proceedings. In
such instances,-it is not clear who is a party to the agency proceeding for
purposes of the 15(c)(1) requirement to serve the petition on all parties
"admitted to participate in the agency proceedings." One commentator suggests
amending Rule 15 to incorporate the- solution adopted by D.C. Cir. R. 15(a)i
which provides that "in cases involving informal rulemaking ... a petitioner or
appellant need serve copies only on the respondent agency, and on the United
States if required by statute."

The Advisory Committee decided to place this suggestion on its table of agenda
items.

10. Rule 24(a)(2) says that if the district court grants amotion to proceed IFP, "theL, u party may proceed on appeal without prepaying or giving security for fees and
costs." This may need to be amended in light of the Prisoner Litigation Reform
Act. Prisoners must pay the filing fee, but need not prepay the full amount if
they do not have it; partial payments will, be collected by the court over time.I
The Advisory Committee decided to place this suggestion on its table of agenda
items.

11. 1 l -Rule 25 should be amended to extend the "mailbox rule" to petitions for
L rehearing.

The Advisory Committee decided not to place this suggestion on its agenda.

2 1L 2)



FRAP 15 
CA-D.C. ,Cucurr

TITLE IV. REVIEW AND ENFORCEMENT OF ORDERS OF,

ADMINISTRATIVE AGENCIES, BOARDS, COMMISSIONS AND

OFFICERS

FRAP 15. Review or Enforcement of-, an Agency Order; How Ob-

tained; Intervention 
L

(For text of rule, see Federal Rules of Appellate Procedure.)

Circuit Rule 15. Petition to Review or Appeal From Agency Action;

Docketing Statement

(a) Service of Petition for Review. In carrying out the service obligations of

FRAP 15(c), in cases involving informal agency rulemaking such as, for

example, those conducted pursuant to 5 U.S.C. § 553, a petitioner or F
appellant need serve copies only on the respondent agency, and on the United

States if required by statute (see, e.g., 28 U.S.C. § 2344). e
(b) Intervention. For purposes of FRAP 15(d), a motion to intervene in a case I i

before this court regarding review of agency action must be served on all

parties to the case before the court. A motion to intervene in a case before this

court concerning direct review of an agency action shall be deemed 'to be a C

motion to intervene in all cases before this court involving the same agency I L
action or order, including later filed cases, unless the moving party specifically.

states otherwise, and an order granting such motion shall have the effect of,

granting intervention in all such cases.

(c) Docketing Statement. (1) Timing. As directed by the court, appellant or

petitioner shall file an original and one copy of a docketing statement and

shall serve a copy on all parties (including intervenors) and amici curiaer

appearing before this court at that time.

(2) Docketing Statement Form. The'docketing statement shall be on a form

furnished by the clerk's office and shall contain such information as the

form prescribes. Absent good cause for an exception, incomplete docketing

statements will be rejected.
(3) Provisional Certificater Attached to the docketing statement shall be a.

provisional certificate prepared by appellant or petitioner setting forth the g -

information required by Circuit Rule 28(a)(1).

(4)-Knowledge and Information. The docketing statement and the provi-

sional certificaieF shall be :1prepared on the basis of the knowledge and'

information reasofnablyavailable to appellant or petitioner at the time of K
filing.
(5) Errors in Docketing Statement. Any party or amicus shall bring any

errors in the docketing statement or provisional-certificate to the attention

of the clerk by letter served on all parties and amici within 7 days of service

of the docketing statement.
(6) Statement by Respondent, Appellee, or Intervenor. Within 7 days of

service of the docketing statement or the granting of an intervention _

motion, a respondent, appellee, or intervenor shall file with the court any

statement required by Circuit Rule 26.1.

-, 
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's

7o Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
L Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to

the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was- present for portions
of the meeting via speaker phone connection.,

Judge Logan introduced Judge Motz and welcomed her to the Advisory-
Committee.

Approval of Minutes

V The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to

L - comprehend, and, that they are, as a result, fairer.

L



6. Rule 6 should state which exhibits are too bulky or heavy for routine
transmission to the court of appeals, and at what time arrangements must be
made for sending such exhibits to the courts of'appeals.

The Advisory Conmnittee decided not to place this suggestion on its agenda. K
7. Rule 8 should require a party appealing from a Bankruptcy Appeal Panel L

(B.A.P.) to first seek a stay from the B.A.P.

The Advisory Committee decided not to place this suggestion on its agenda.
There are many places in the rules where references could be made to the''
B.A.P.' but they have not been added.

8. A reference to the B.A.P. shouldbe added to Rule 8(a)(2).

The, Advisory Committee decided not to place this suggestion on its agenda. L -

9. Many appeals from agencies arise out of informal rulemaking proceedings. In
such instances, it is not clear who is a party to theagency proceeding for
purposes of the 15(c)(1) requirement to serve the petition on all parties
"admitted to participate in the agency proceedings." One commentator suggests I
amending Rule 15 to incorporate the solution ladopted by D.C. Cir. R. 15(a) '
which provides that "in cases involving informal rulemaking ... a petitioner or
appellant need serve copies only on the respondent agency, and on the United L
States if required by statute."

The Advisory Committee decided to place this suggestion on its table of agenda
items.

10. Rule 24(a)(2) says that if the district court grants a motion to proceed IFP, "the K
party may proceed on appeal without prepaying or giving security for fees and
costs." This may need to be amended in light of the Prisoner Litigation Reform
Act. Prisoners must pay the filing fee, but need not prepay the full amount if - K
they do not have it; partial payments will be collected by the court over time.

The Advisory Committee decided to place this suggestion on' its table of agenda Kr
items.

11. Rule 25 should be amended to extend the "mailbox rule" to petitions for K
rehearing.

The Advisory Committee decided not to place this suggestion on its agenda.'
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L ~~~~~~~UIDICIARY-PROCEDURE JUICIARY-PROCEDURE 9- 28 § 1915elctape re- For a duplicate ceradfcate of admission or In5]- ors optr ~ ~ o nuybresm eade~~reel, 15 certificate of ~~~~o:~~ wit sitable dati prtcto should be made upon th reore and personnel of a clerk's(12) The court may charge and collect fees available for use by the public. ofc.Tecekmy(n hud euet
member ro- commensurate with the cost of printing, for Those offices with computer temnl loae conduct searches which would requnire a dlispr-

id ~ stem uero copies of the local rules Of &ourL The court in a public access area may adopt the poic se portionate expendit=r of time and/or resources.
*ed4~y tatute may also distribute copies of the loca] rules forth in Guideline No. 4 for inpro reuet and should encourage entibes making such re-
her ow without charge. for basic information, L~e, a couirt, may require quests to conduct their own search of court

ai he same (13) The clerk shall assess a charge for the an inpro requestO1 to utilize the public coin- records.feraagnis5yre and Ju ldca handling Of registiy fumds deposited with the pute terminal rather than having a court emn This procedure applie to fdrlaece'a
iredadsl court, to be assessed from interest earnings ployee retrieve the information.welAthuhsrcancp)fgesae~~rs~~~ and in accordance with the detailed fee sched. Guideline No. 5 . for~ fedral agnis the clerk is notmmo leise b h irco f h dinsr.The clerk has general authority to refuse to required to a uommodate search requests from

tt record, tive Office of the United States Courts.; conduct searches which are unreasonable or un- such agencies which are unduly burdensome orint a edera (da4) For usae oelCtoc access to court duly budn m.time-consuming. Because of the volume of re-in a Feeral dta, 60cents per minute of usage (provided The office of the clerk of courthaterso- qutstaofncmsfri edalgncs.a
'eg-r other the court may, for good cause, exempt persons, sihiyo cn epniet aris inite rest~ coursts may invten core f federal agencies,is~~~~ ilace of ~ ~ ~ ~ ~ ~ ~ ~~ ~~ to cases pending in the court. However, this (or a local representative), to come into theavoid Inreasonable burdens and to promote does not mean that either the public or govern- court to conduct their own searches and shouldurt which is public access to such information]. All such ment agencies has an unfettered right to make allow them to use court copy facilities.fees collected shall be deposited to the Judi- 

PEDXIit r~" e from ciary Automation Fund. This fee shall applyAPEDXIto te UitedStaes. TheJudiialConfer- 'The Judicial Conference has prescflbed a fee' for a''ed to aelcommodate those'users who might oth-
IML ,te n a ence has approved an advisory note clarifying electronic access to court dassefot ersenthave access to the information in thisto pacce, thens fuiiryo s poicy f ith repctt eemp- above in~the Miscellaneous Fee Schedule., The, 'electronic form. It is not intended to provide are tission. atahdtTti e~ he dulesoppenoteis schedule 'Provides that the court may exempt imeans, by which a court would exempt all users.attche tothi Fe Shedle s ApenixII.) persons or classes of persons from the fees, hin Examiples of persons and classes of persons, who

~,APPENDxIX iodr to avoid unreasonable burdens adt mybexmpdfomelectronic public accessee Guidelines for District Courts promote public access to such information. ,Ex-' Jfe include, but are not limited to- indigents;Because of the shd ~~emptions should be granted as the exceaption.- !bankruptcy case trustees; not-for-profit organi-ten response. Beas fteLe adr- not the rule. The exemption language is intend- zaon;and voluntary ADR neutrals.p for a sources which must be pnd~diLorder 
COSRF ECSc L ornna- respond to a written requs, suha reqesany bsic hallbe cosideed asearh which is subject to Additional trustee compensation and fees., seei, Exemption of United States fron payment ofan auto. the fee, even if the request is for basic informs- 11 USCA § 330. fesse25SC I24.t '~'d.A lon wichmaybe btained from an automatedsi d a database or from the docket sheet. The combi- § 95 rceigVi aiapueii d a naon of the search and the w115rittenp 

n~omaapei,quiures a utf h mpsto fh fee. The exception (a)(1) Subject to subsection (b), any court of the United States may authorize the
quesa to this Policy applies only to courts which re- comnmencement, prosecution or defense of any suit, action or proceeding, civil orbquir aLl s'earch requests to be in Writing. in crirninal, or appeal therein, withtout prepayment of fees or security therefor, by a person

has such court, no search fee should be charged for who submits an affidavit, that includes a stazeent of all 'assets such prisoner possessesii r n a requests for retrievals of, "basic" information. aso mton Witted, in Guideline No. I, above. that the person is unable to pay such fees or, give security therefor. Such affidavit shalld~nedas Th searh feeshoud be ncludd wit thestate the nature of the action, defense or appeal and affiant's 1belief that the person isa cke request, and the court should not proces aetldtoredress.vd written request until the search fee has been (2) A prisoner seeking' 'to' brin a.. civil acin or appeal a judgment rin a civil Action or'izame frthce~vedubec totelmtdexception set I proceeding without prepaymnent of fee orsc iytherefor, in addition' to filing theiniror Guideline No. 3 affidavit filed- under paragraph (1), shall submnit a certified copy of the trust fund account
'k int A search fee should becagdfrayr- I statement (or institutional equivalent) for ~tle prisoner for the 6-monrth period inmnedi-

le (4 ques whic requres e chare fran -e I ately preceding the filing of the complaint, or notice, of appeal, obtained from theIiL-l ase court`s records. e of teaporate official of each prison at which nl rsoner is, or was cofied.he case AIeus o nomto hc s'I 
1 " 1

vvided. A eus o nomto hc snot easily (3 An appeal may not be taken in, for-ma pauperis if the tral,,court~certifles in writingar, ccesiblefroman automated database or the that it is not taken in good faith.Jfor ~bsc sfrain n hc hrfre- (b)(1) Notwithstanding subsedtion (a), if a prisoner brings a civil action or files an
milce ursaprrc4sac oh or' records appeal in forma pauperis. the prisoner shall be required to pay the full amount of a filingmir- wl !cnierda'erh hc s properly fee. The court shall assess anWhen funds~ miest, collect, as aprilayet of any

chrebl ne teJdiilCnfrnecourt fees requred by law, an initial partial filing fee of 20 percent of the greater of-es Schedule of Fees. (A) ~~~~~~the average monthly deposits~ to the prisoner's account; ordaa- argal srie icuebta e ertil (B) the average monthly balance in the! prisoner's acon for the 6-month Periodd. 
m~t.rcut o litf r-nmediatelypreceding the ,fiing of the complaint or noticeof appeal.--f Person hasian crimina reord whn this etuation, 2,fe are the, initial 'part al filing fee, the prisoner shall be 'requirted tosituationmake monthly payments of 2011percent of the prece-ding month's income credited to the

k ~e here he s arch ill ake c nsid rable tare prisoner's accunt. The a e c h vi g uto yof the prisoner shall forward paym ents,dosno skfrr esfcaeoftesearch. frm the prisoner's, aeount tthcerofthe or each timre the Amount in the acrountGuideli~~~~ie~~io.4- ~~exceeds $10 until thefilinge arpi
Io 

i

L
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(3) In no event shalIlthe'i.lin'g fee conected exceed the amount of fee permitted by sustted r 7statute for the commencement of Ja civil action or an appal of a civil action or criminal adavit thajudgment. 
the prsoner

(c) -Upn the filing of an'afldait in accordance withsubsections (a) and (b) andthe ignatedforl' °rrs~lR

prepsInt no avnypartial prisongr fee aso ma b'reuie' ndrsusction(b, orapeaourt Subsec.ay diirect paymentnl bym~ o the UniedSatsof the exesso rntin asthean reor oens i og(a)JI41~ i

(2) preparing atranscript ofproce~edings befor a Unite ttesmaistrateeinany civil I 'Pub.L 1OF)- ,q Z ,r,1l. iIl'h'or criminal case, if such transcrpt is requige d by the &trict court in the case of tuted "subseproceedings conducted uin der secdon 636(b) of this title or uder section 3401(b) of title imnat of ayr,

18,p Unite sates Code; alnd (3) printing the'recoured onapali uc0rntn1s 
) 4H [

,'ay dired byytheUaniedlSat court, in tec of pe ° xednsgs conduce hdepursuant torsecti on' S ec

ap6ec) if this tite r ucr expnalcses i shallbepanidhngi authoiried by the, Dirllae ctourofthe Subsis

AdministrativeOffic oftheUnoted ings beStte fourets a United lOlm(a)]a§ i any-civil Pub.L. M, r I 1
(d) The officers of the~jcuijt shall issue -and serve all process, and performn all duties sebc.()an chraie5s ie l atenid as in other is ires an the same reein shall be o toit(a3)]t§

(e)(l) The couct may request an attorney to represent any person unable to nafford of 1a- 2 I

18,) UnoithdState Cde;,gany dln fee, orianyin poto the reodon tatpeay svh peentsing, asnde subded
v p ) prov~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~isci ons r.

the court shall dsiste caise at any timne if th cour dtrine that- case falls t.(A) the allegation of poverty is untrue or p c J t s(B) the actio n or appeal- 
e e.b 

I ' 'uth iz , t Direti ' fue, , , J(i) is frivolous or malicious; 
-] req u ' [ ired 'or-Admin (ii) failstostateaclair on which ef rnay be gnted, or e r

(iii) seeks Umoetart relief against a~ldefendant who is immune fromn such ' 'c :4 . 4>>

relief. 
*~~~~~~~~~~~~~~~~~~~~~se c)a

(f)(l) Judgment may be6rendered for costs at thervcenclusion of the suit or action as in Formse'other proceedings, but the United States shall not be liable for any of the costs thus i Order grz. 'icurlled. If the United States has paid the cost of a stenographic transcript or printed pens, see areodfor the prevailng psrty ,the same shall be'taxed in favor of the United States, t and Commdxer L(2)(A)t If theaju g agains a or an cludesnthe payment a ae eenof costs under this Ree.subsecoto, the pisoner shall be atay to payifthe full amount'of the costs ordered' Fith 'Cir
(A) the Oe of povereyuir Unto m e Oar setsor casts u t s c Sauer, 

.9

(C) In no event ~shall the cosdts 'collected exceed the amounit oftS t ree yright to courF-'' 
' '

(g) In no event shall a prisoneral brng a civil acion or appeal a 3u nt ina-civlaction or proceeding under this sion if the prisoner has, on i3or more prior occsions,while incarcerated. or detained in any facility, brought an 'action or appeal in a court of Retroactie i
the United States that was dismissed on the grounds that it is frovolous' mlalicious, or form Actfor-,fails to state a claim. upon.which relief may be granted4 unless the prisoner is under Review 40aimmtinent danger of sel'iOUS physical injury. . , 

- Statement Ol(h) A~s used in ztlis section, the term 'prisoner' meanls an persn incareertd' or'detaned inW any facilety who is accused of, con vict ed of, sendte fo r adjudicated f I sconst

delinq uentfoevoltin ofy crmn alre lawcort ath thermso and ondf hesitin ofrpartole as in

probatijon, pretrial releae, or diqversona prog~u.qjl i,1 ,1 i.., h ceed In eatahb. 'i(As amended Apr. 2o , iedns b.u theU 13ni te itle I, ae 1shal ltbie lableo any oftheosts ordery tStat d1-. 1f-4; renumbered hlse I May t2 9e6, PpbLi 104f40, ai '(a) Stat. 13o7.) officials; im
HISTORICAL AND STATUTORY NOT7ES egeIad wdhoe

Amendments . . , designated, in addition to mafng pcs visiond tps Lwp and19 sentdoets.Sbsoec (al. PuL, gender neutal added ees for thatguards

in-14 th 10(ame [ mannerasX1)lp~ovdesd forj eilin sebstiute~d refrn ote n susectees for any polficyure.

st ttapars. (I) and (3), tn pr. (1) as so refirences to fees and costs and such costs, theat of ficials; b
12
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LoI ANGELES COUNTY BAR ASSOCIATION
STRUT ADLAUgs Gl7 5aoTH OUVI STPa. Los ANGELES. CA 90OIA-I6O5 TELIPHONL (213) 627-2727

L MAILING A6DRISS PO Box 55020, Lo AkCILU. CA 9005&2020 TLLCO (213)B9G-S00
Wa1TEtS5 DIRECT UNL

L ' December 31, 1996

* VIA FACSIMILE & FEDERAL EXPRESS

]eter G. McCabe, Secretary
ommittee on Rules of Practice and Procedure

r * ud~ninistrave Office of the U.S. Courts
Washington, D.C. 20544

Re! Federal Rudes of Appellae Procedure

upear Mr. McCabe:

* . The Appellate Courts Committe of the Los Angeles County Bar Association has
zreviewed and discussed the proposed changes to the Federal Rules of Appellate Procedure.'
The Committee offers the following comments. As with' the propoed rules. themselves,
some of the comments are substantive and others are only stylistic.

Rule 3.

* The proposed rule is confusing becaue it fails to make a distinction between a joint
appeal, which is authorized when two or more persons appeal from a single judgment or.
arder, and a consolidated appeal, which involves appeals from separate judgments or orders.
the committee suggests that proposed subdivision, (b)(2) be modified as follows:- After the

L w~~-~ord "joined' add '(if from a single judgment or order):; and after the word 'consolidated'
aOd "(if from separate judgments or orders)'

L, Rule 4.

The Comment to this rule notes the different methods for computing time under the
Hederal Rules of Civil Procedure and the Federal Rules of Appellate Procedure. The use

~fdifferent methods for computing time makes little sense, and is a trap for the unwary.
he cominnttee recommends that rule 26(a) of the Federal Rules of Appellate Procedure be

a~nended to conform with the method for computing timde found in rule 6(a) of the Federal
R~ules of Civil Procedure or.' in the alternative, that proposed'subdivision (aX4)(yi) be
riodifted. as follows: After "10 days" add "(as computed under rule 6 of the Federal Rules

K o~~~t hCivil Procedure)"



Peter G. McCabe, Secretary
Re: Federal Rules ofAppellae Procedure
December 31, 1996
Page 5

Rule 26.

As with rule 4, the committee recommends establishing consistency between theFederal Rules of Appellate Procedure and the Federal Rules of Civil Procedure concerningthe computation of time.

Rule 27. 0
There are certain circumstances where a party may need to get a motion on file (sayfor a stay) but may not yet have all the necessary papers (maybe the court has not yet signedthe order, or it has not been made available by the clerk's office). Room might be allowedfor such exigent circumstances, e.g., by including subdivision (a)(2)(B)(iv): 'In exigentcircumstances the court may allow any necessary affidavit, supporting paper, or copy of trialcourt order or agency decision to be served and filed after the motion provided that any [)necessary minsing document is supplied forthwith as 800o as it is available."

Proposed subdivision (a)(3) confusingly uses one time limit (10 days) that doesincludes weekends and holidays and another (5 days) that does not. This might be remediedby making the time computation rule, rule 26(a), comport with FRCP 6. Alternately, thetime for a reply might be made 7 days, in which event both time periods would includeweekends and holidays; under the present rule 26(a), the current 5-day deadline is never lessthan 7 days and may be more if a holiday intervenes.

In subdivision (b), in addition to allowing the court to authorize its clerk to act i itsstead, the Committee may also want to reference appellate commissioners as the Ninth 7-Circuit routinely employs an appellate commissioner to rule on procedural motions. A

In subdivision (d)(2), length of the brief is defined as a page limit, yet elsewhere (rule32) the rules relegate page limits to a safe-harbor and instead impose word- or character-count limits. Should not motions have similar limits? The motion and opposition could have2/3 the limits imposed on principal briefs under rule 32; any reply could have 1/3 thoselimits.

Rule 29.

Proposed new sdvision (d) would limit the length of amicus briefs to one-half thelength of a party's principal brief. While it is true that an amicus brief may omit certainsections necessary in a party's brief, and while it is also true that an anicus, brief issupplemental in that it need not address all issues in a given appeal, these reasons fail to L.justify the arbitrary proposed limitation.
..................... r

L
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Notionol Associotion of / /fl 7
M1 A R ilJac 

N. dman
t * wsr__ Vice President/Policy CounselaR~DCAS1ERT Ledal Department

1771 N Street, N.W.L Washington. DC 20036-2891
(202) 429-5459--

Fax: (202) 775-3526
lnternet:'jgoodmrannab.org

August 14, 1996

96-AP-oi
Peter G. McCabe, EsquireL Secretary of the Committee on Rules

of Practice and Procedure
Administrative Office of the U.S. Courts
Washington, D.C. 20544

Dear Mr. McCabe:

I submit these comments on the proposed revisions of the Federal Rules of Appellate
Procedure. I believe that the proposed revisions as a whole are splendid. They will help clarify

L the rules for practitioners as well as bring uniformity to appellate practice. I offer the following
few comments and suggestions:

Rule 15(c)(1) The proposed rule carries over from the current rule the requirement that a
copy of the petition be served on all parties "admitted to participate in the agency proceedings."L Because many appeals from agencies arise out of informal rulemaking proceedings, it may not be
entirely clear who was a party before the agency. Would the filing of formal comments qualify an
entity as a party? Some agencies - like the Federal Communications Commission - also'

L authorize the filing of informal comments, and it is not clear whether persons filing those type of
comments would be deemed parties. In many cases, there may not be a complete list of all of the
commenters and, even if there were, service on hundreds or thousands of entities would be
extremely burdensome. The D.C. Circuit'addressed this problem in D.C. Cir. R. 15(a),`which
provides that "in cases involving informal rulemaking . .. a petitioner or appellant need serve
copies only on the respondent agency, and on the United States if required by statute." In' orderL to avoid confusion, it might be desirable to incorporate such a provision into the federal rule.a

Rule 28(a)(3) The proposed rule continues the present requirement of a table of -
authorities with reference to the pages where the authorities are cited. Would it be appropriate
(either in the rule or in the advisory committee notes) to authorize the almost universal practice of
using passim in the table where an authority is cited throughout the brief?

Rule 28(j) The proposed 'rule would maintain the rule that a letter citing supplementalauthorities may not include argument, but instead must simply reference arguments in the brief or ° 7
that were made orally to which the new 'authority is pertinent. In practice, the relevance of a new
authority to a particular argument may not be immediately obvious. Not infrequently, therefore,



Of
PeterG. McCabe, Esquire
August 14, 1996''
Page 2 L

counsel feel compelled to add some explanation to their letters, despite the contrary admonition inthe rule. It seems to me that both counsel and the courts would be better served if the rule °,1 -]permitted a brief explanation of the new authority and its significance to be included in the letter.

Rule 31(a) The proposed rule requires that appellants' briefs be filed 40 days after therecord is filed, but permits courts of appeals to "shorten" the time for filing by rule or order.Under the D.C. Circuit's case management plan, the court sets a briefing schedule tied to the dareset for oral argument. This may not result in shortening the time for filing, but instead only inshifting the entire briefing schedule from that which the federal rule establishes. To avoid anyconfusion about the drafters' intent, should Rule 31 (a)(2) be amended to make clear that a courtof appeals may "modify," rather than "shorten," the time for briefs to be filed?,

Rule 35(f) The proposed rule refers to two sets ofjudges to whom a petition for rehearingmight be sent - all of the judges'in regular active service or the members of the original panel. ,The reference in the last sentence of the rule to "those judges" seems to me to, be ambiguous and Lcould be construed to- refer to only the judges on the panel, rather than any of the judges whoreceived the petition. V
Rule 40 In Missouri v. Jenkins, 495 U.S. 33 (1990), the Court grappled with a situationthat arose when a party filed a "Petition for Rehearing En Bane" that did not explicitly statewhether the party sought panel rehearing as well. Since a petition for rehearing tolls the time for Liseeking certiorari and a-suggestion for rehearing en banc does not, the poorly styled-petition leftopen the question of whether certiorari had been timely filed. The Court suggested (id. at 49) Vthat it would be "desirable to have published rules of procedure giving parties fair warning of the.treatment afforded petitions for rehearing and suggestions for rehearing en banc." Responding tothat suggestion, the D,,.C. Circuit adopted a rule stating that any "pleading requesting rehearing inbanc, no matter how styled, shall be deemed ton include both a petition for rehearing by the panelthat decided the case and a suggestion for rehearing in bane." D.C. Cir. R. 35(e). It may be thatthe reference, to both requests for rehearing and for rehearing en banc as "petitions"in theproposed rules . is intended to dealswith this traofor the unwary. Even so, inexperienced counselmay style their pleadings in such a way as to leave their intentions in doubt. Since it would seemto be the better practice to allow panels to consider requests for rehearing to avoid needlesslyburdening the remaining judges on the court, I believe that incorporating a provision similar to theD.C. Circuit's would avoid possible confusion.

Respectfully subm d

al k N. Good nan L

7Lu
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Office of the ClerkL ~~UNITED STATES COURT OF APPEALS FOR THE NINTH CIRCUIT -

121 Spear Street
Post Office Box 193939

L \ San Francisco, California 94119-3939.
Cathy A. Catterson (415) 744-9800

Clerk of Court 96mAP- oaJ

L i
January 9, 1997

Secretary of the Committee on Rules of Practice and Procedures
Administrative Office of the U.S. Courts
Washington, D.C. 20544

Re: Comment on Appellate Rules

Dear Committee:

This letter serves as an addendum to my letter of December 31, 1996. Enclosed is a letter
from Brian Sun, Esq., dated June 19, 1996; and a memorandum from Cole Benson, dated

F November 6, 1996.

If you have any questions, please do not hesitate to contact me at (415) 556-981 1. Thank
L you for your consideration.,

Very truly yours,

Cathy A. Catt rson a

7 Enclosures (2)

cc: Peter W. Davis, Chair (w/o enclosures)E Ninth Circuit Rules Committee (w/o enclosures)

Li



DATE: ' November 6, 1996 ' aL

Dthe: Noiitovembrer 6, litc.1996w cners ht a

TO: Cathy Catterson

FROM: Cole Benson

RE: Amendments to Federal Rules of Appellate Procedure
29-31 and 38-44K

V.7

Per your request, I examined the above revised rules C

in an effort to discover any substantive changes. The bulk of K'
the modifications are stylistic. I have two concerns that may K
be worth raising: ''

(1) Rule 29 provides that the United States, a
federal agency or a federal officer may file an
amicus curiae brief without obtaining leave to do
so. The language governing a state's brief does / K
not replicate the language governing federal 97- V
entities, since it does not provide a state
agency or officer a similar right to file a
brief. If the rule is being examined, this may
bedan 'appropriate time to raise that issue, as
the question is not academic State attorney
generals have noted this inconsistency, and no-,
rationale to support the distinction comes to
mind.

(2) The revisions to Rule 31 state that an
unrepresented pauper status litigant is only
obligated to file an original and three copies of
his/her briefs; "under the circuit's rule, such K
litigants are responsible for filing an original
and seven copies of the brief. After the federal
rule is adopted, our rule might be considered an
impermissible variat6ion from the federal
standard. However, I imagine we can cross that
bridge when we come to it. K

L
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PUBLIC CITIZEN LITIGATION GROUPLi ~~~~~~~~~~~~~~~~~1640 20rH STREET xN.W
r" w 96-AP- ( '

(202) 588.1000

| December 11, 1996
Peter G. McCabe, Secretary
Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, D.C. 20544

Dear Mr. McCabe:

Please find enclosed the comments of Public Citizen LitigationGroup on the Preliminary Draft of Proposed Revision of the FederalRules of Appellate Procedure Using Guidelines for Drafting andEditing Court Rules and Preliminary Draft of ProposedmR ents ofAppellate Rules 27, 28, and 32,;issued in April 39^6. )
I

zincS

Paul AlLevry

r
Kn

L.
l~~~~~~~~~~~~~~~~~~~~~~~~~4,
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a/

jl4 point Garamond Halbfett, it would look like this: typeface)
Proposed Rule 32 (a) (2)

There should be a uniform national rule establishing the colorof a petition for rehearing (or rehearing en banc) and of Lhe re-sponse if one is ordered. In some circuits, each party is directedto use the color required for iLs opening brief on appeal; in Lothers, the petition or suggestion is white and the opposition isyellow. Similarly, a color should be specified tor supplemental
briefs that are sometimes filed when recent precedent or legisla-tion is particularly important and thus merits more elaborate 

-treatment than allowed by < citation of supplemental authority
under Rule,-28(j), or when an issue develops at oral argument thatrequires further briefing.

Proposed 
Rule 32(a)(7)(B)(i)

We are grateful that the former proposal, which would have
limited opening briefs to 12,500 words, has been somewhat relaxed.However, the new proposal does not make clear how the limitations
on character counts and word counts interact. If a brief is 14,000words long, but 90,001 characters long, does it comply with theRule or not? We urge that the Rule bc clarified to provide thatcounsel have the option of complying with either the word or the Lcharacter limitation. In that regard, our word-processing program 7does not count characters, and so we would hard pressed to certifycompliance with such a limitation.

Proposed Rule 32(a) (7) (B) (BUii)
The currently proposed Rules do not contain any requirement of L

5>
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MAYER, BROWN & PLATT
212-506-2500

CHICAGO 
1675 BROADWAY 

FACSIMILE

CHSERIN 

212-262-1910

BRUSSELS 
NEW YORK, NEW YORK 10019-5820

HOUSTON
LONDON
LOS ANGELES

WASHINGTON 
October 3, 1996

MEXICO CITY CORRESPONDENT Otbr31969 6-AP - 1/
JAUREGUI. NAVARRETE. NADER Y ROJAS

PHILIP ALLEN LACOVARA
212.506-2585

Peter G. McCabe, Esquire

Secretary
Committee on Rules of

Practice and Procedure
7 Judicial Conference of the

L United States
Administrative Office of the

United States Courts
Washington, DC 20544

Re: Proposed Revision of the Federal Rules of Appellate

Procedure

Dear Mr. McCabe:

-r 
I am pleased to submit the following comments on the April 1996 draft

of Proposed Revision of the Federal Rules of Appellate Procedure.

Relevant Qualifications

I co-chair of the Supreme Court and Appellate Practice Group at my law

firm. I served a Deputy Solicitor General of the United States and have

Lax regularly appeared in cases before the United States courts of appeals as well as

state appellate courts. In addition, I helped organize and co-chair the- American

7 Bar Association's annual National Institutes on Appellate Advocacy.

My firm's appellate practice group is, I believe, the largest cadre of

lawyers specializing in appellate litigation in any single private law firm in the

r country. Among the dozen partners in this Group are many alumni of the

Office of the Solicitor General, including five of us, who at one time or another

served as Deputy Solicitor General -

We have collectively argued more than 260 cases in the Supreme Court

of the United States. In addition to Supreme Court matters, our practice also

includes briefing and arguing cases in virtually all of the federal circuits plus

many state appellate courts. Collectively we have filed literally thousands of

briefs in appellate courts.

L

F



MAYER, BROWN & PLATT

Peter G. McCabe, Esquire
October 3, 1996
Page 8

The proposed new Rules contemplate that a party may "petition forrehearing en banc" without also seeking rehearing before the panel. See 4proposed Rule 35(c). As proposed Rule 41(d) declares and as the CommrnitteeNotes recognized in connection with the original proposal, such a "petition"would suspend the finality of the court's judgment for various purposes,
including commencement of the time for seeking Supreme Court review.
Moreover, under proposed Rule 41(b), the mandate will not issue until sevendays after "entry of an order denying a timely petition for . . . rehearing en ;banc . .

Thus, Rule 35(f) cannot simply leave in limbo a "petition for rehearing Len banc." Since the filing and pendency of this newly authorized form ofpetition would have important collateral consequences, such a petition mustcome to some kind of formal closure.

If the Committee concludes that it may not be practical to require routinevotes on all petitions for rehearing en banc, one alternative would be to specifythat the petition will be "deemed denied" (or "ordered denied") on the date ofthe denial of panel rehearing (or some short time thereafter), if panel rehearinghad been sought, unless a judge has called for a vote on en banc rehearing. If LJno panel rehearing is sought, the Rule could specify that the clerk will enter anorder denying the petition at the end of a defined period (such as 21 days), Kunless a judge has called for a vote.

Disposition bv Opinion -Rule 36.

The Committee proposes no substantive changes in Rule 36, whichdescribes the process for entering judgment when the case is disposed of by Kopinion or without an opinion., This Rule is the appropriate place to addresstwo important aspects of appellate practice that the Rules currently do notaddress: the growing practice of disposing of appeals heard on the merits 9 S - Kwithout issuing any explanatory opinion, no matter how brief, and the other Lgrowing practice of issuing opinions that are "not for publication."

First, the Committee should seriously consider proposing to amend Rule L36 to provide that the courts of appeals will issue opinions (or at least briefexplanatory memoranda) in every case, unless the panel concludes that, the'

L L

KJ



MAYER, BROWN & PLATT

Peter G. McCabe, Esquire
October 3, 1996
Page 9

appeal was frivolous. This kind of Rule could parallel the presumption in favor

of oral argument contained in Rule 34(a).

The Eleventh Circuit in particular has taken to disposing of a significant

percentage of its cases with a one-line order of affirmance. See 11th Cir. R.

36-1 (setting out wide range of circumstances in which court wilLaffirm without

opinion). Our firm has been on both ends of these affirmances. Whether our

client prevailed or lost, it is our distinct impression that the practice of routinely

utilizing one-line affirmances is unfair to the litigants and creates unnecessary

doubts about how the court reached and justified its ultimate decision.

If an argument is not frivolous, the appellate court should, at a

minimum, give a short explanation for rejecting that argument. This is

particularly important when the opposing side has offered several potential

grounds for rejecting the argument. For example the court should explain

whether it rejected an argument on the merits, simply deferred to the trial

court's discretion, or relied on some procedural default to bypass the point.

Not only does the one-line affirmance denigrate the efforts of the parties,

7 it also effectively - and unfairly - insulates the appellate court's judgment

from a rehearing petition and from a petition for certiorari. Put simply, if the

court's reasoning is not set forth, there is no way to know whether there are

grounds to challenge the decision in accordance with the procedures otherwise

provided by law.

i L Second, as the Committee knows, "no publication" rules and practices

have proliferated in the circuits. If I hade to choose between a one-line order

and a "not for publication" opinion, I would opt for the latter practice. This is

a false choice, however. In any event, this is a sufficiently important subject

that it deserves full treatment on a uniform, nationwide basis in the Federal

Rules of Appellate Procedure. It makes no sense to have the circuits going off

in different direction in determining when their decisions are precedential and

when they are essentially private communications with the parties.

L. Admission to the Bar of Individual Circuits - Rule 46.

The Proposed Revision would recast Rule 46 governing admission of

attorneys to the bar of a court of appeals but make no substantive change. We

Ly
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LEON IDAS RALPH MECHAMV
Director ADMINISTRATIVE OFFICE OF THEUNITED STATES COURTS JOHNKRABIEJ

CLARENCE A LEE, JR. JHN fugAssociate Director WASHINGTON, D.C. 20544 Rules Committee Support Office
February 18, 1997

MEMORANDUM TO JUDGE JAMES K. LOGAN AND PROFESSOR CAROL ANN MOONEY
SUBJECT: Appellate Rule 36, Entry of Judgment'

John asked me to research the history of Appellate Rule 36, Entry of Judgment. Specifically hewanted to know why and under what circumstances the rule contemplates entry of a judgment without Lan opinion. 
t

I have reviewed the committee materials relating to the 1967 adoption of the rule, including the uminutes of several meetings, all comments received on the proposed rule, and agenda materials fromseveral meetings. I have also reviewed Moore's Federal Practice and Wright, Miller, and Cooper,_Federal Practice and Procedure.

With one exception, the committee materials I reviewed are silent on the issue of enteringjudgments without opinions. The discussion of the rule governing entry of judgments focused solely onthe timing of entry of judgment.

The one exception is a comment from Charles A. Meeker suggesting that the Court of Appeals Lbe required to write a reasoned opinion in any case in which the court below, or the administrativeagency whose judgment or order is on appeal, did not accompany its judgment or order with a reasonedopinion. The microfiche collection of rules documents does not contain any reference to discussion ofMr. Meeker's suggestion.

The treatises on appellate rules that I reviewed were equally silent on the history of enteringjudgment without an opinion. Moore's did cite a case holding that "disposition of a case by judgmentorder has withstood due process attack." Moore's also cites a recommendation of the Commission onRevision of Federal Court Appellate System (the Commission) that "in all cases there should be 'somerecord, however brief, and whatever form, of the reasoning which impelled the decision."' Commissionon Revision of the Federal Court Appellate System, Structure and Internal Procedures:Recommendations for Change (Final Report)(1975)50. The microfiche collection does not contain anydocuments relating to the Commission or its recommendations on this topic.

MarkD. Shapiro

A TRADlTION OF SERVICE TO THE FEDERAL JUDICIARY
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VYI FACSIMILE & FEDERAL EXPRESS

Peter G. McCabe, Secretary
'ommittee on Rules of Practice and Procedure

Admi~nistrative Office of the U.S. Courts
Washington, D.C. 20544

r : . ,,.t Re: Fedr1 Rudes of Appele Procedure

lbear Mr. McCabe;

The Appellate Courts Commisee of the Los Angeles County Bar Association haszIeviewed and discussed the proposed changes to the Pederal Rules of Appellate Procedure.T'he Committ offers the following comments. As with the proposed rules themselves,some of the comments are substantive and others are only stylistic.

Rule 3.

The proposed rmle is confusing because it fails to make a distinction between a jointL apeal, which is authorized when two or more persons appeal from a single judgmen ororder, and a consolidated appeal, which involves appeals from separate judgments or orders.~The committee suggests that proposed subdivision (b)(2) be modified as follows: After tieL Word "joined' add "(if from a single judgment or order)': and after the woid "consolidated'*d "(if from separate judgments or orders)".

Rule 4.

The Comment to this rule notes the different methods for computing dme under theLederal Rules of Civil Procedure and the Federal Rules of Appellate Procedure. The usexf different methods for computing time makes little sense, and is a trap for the unwary.yhe committee recommends that rule 26(a) of the Federal Rules of Appellate Procedure beamended to conform with the method for computing time found in rule 6(a) of the FederalRules of Civil Procedure or, in the alternative, that proposed'subdivision (a)(4)(vi) beriodifted as follows: After "10 days" add "(as computed under rule 6 of the Federal Rulesof tie Civil Procedure)".

L
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Peter 0. McCabe, Secrery C
Re: Federal Ruks of Appellae Procedure 7
December 31, 1996
Pagbe 7' !'8

7 -

aGowing, after such notice has been given, the parties to request that oral argument
nonetheless be permitted. The committee thus suggests that the following language be added l
to subdivision (a) or (b):

"When a case has been classified by the court for submission without oral argument, 7
the Circuit Clerk muit give the parties written notice of such action. The parties may within
10 days from the date of the Circuit Clerk's letter file a statement explaining why oral
argument should be permitted."

The committee is also concemed that the deletion of the word "recently' from
subdivision (a), subsection (2), although not intended as a substantive change, would allow
the court to forego oral argument whenever the issue at hand has previously been decided
- no matter how many years ago.

These comments are made for the purposes of affirming the importance of oral V
argument in the majority of cases and of specifically detailing how parties are to be informed .
that oral argument is not to be permitted and the timing and procedure by which a party
should seek relief from that decision. Also, the comnittee feels that its proposed revision
to rule 34, unlike the proposed revision of the commission, does not encourage parties or
their attorneys to affirmadvely request oral argument in every case for fear that failure to do
so will result in a waiver.

Rule 37.

The last line in subdivision (a) is ambiguous if there have been multiple appeals and
district court judgments. inserting "affirmed' between "district court's" and judgment was"
eliminates the ambiguity, making cler that interest automatically runs only to the most
recent district court judgment.

,~~~~~~~~~~~~~
In subdivision (b), "affirms in part, reverses in part" should be inserted between

"modifies' and 'or reverses a judgment' to be consistent with the terminology used in rule
39 regarding costs. [7

Rule 39.

In subdivision (a)(4), "modified" should be inserted on the second line between
"reversed in part,' and "or vacated' to be consistent with the terminology used in rule 37
regarding interest. -I

Li



Peter G. McCabe, Secretary
Re: Federal Rules of Appelloe Procedure
December 31, 1996
Page 8

r
Should the rule address whether it is the court of appeals or the district court that

determines any attorney's fees awarded as an clement of costs on appeal and the procedure 9 - H
for determining such fees? The Ninth Circuit, for example, requires a separate request for
attomey's fees and requires that a party intending to request attorney's fees state that intent
in its first brief.

We appreciate the opportunity to conment on the proposed revision of the Federal
Rules of Appellate Procedure.

Sincerely,

GINA M. CALVELLI
THOMAS PAINE DUNLAP
DAVID P. LAMPKIN
JAMES S. LINK
ROBERT A. OLSON
CHERYL A. ORR
DAVID S. ETTINGER

David S. Ettiag

Chair, Appellate Courts Committee
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UNITED STATES COURT OF APPEALS 9
FOR THE SIXTH CIRCUIT

I.
CHAMBERS OF PHONE- (313) 234-5240

CORNELIA G. KENNEDY FAX: (313) 234-5380
CIRCUIT JUDGE

SENT VIA E-MAIL

May 10, 1996

7 Secretary of the Committee on
Rules of Practice and Procedure

Administrative Office of the U.S. Courts
Washington, D.C. 20544

Dear Sir:

L In response to your request for comments on the Proposed Revision of the Appellate
Rules, I would first like to commend the Committee for the extraordinary improvement in clarity

7 it has achieved. Indeed, it seems a little presumptuous to raise some of the minor items that I
LI~l believe could be further improved; however, I do so at your invitation.

Rule 21, Writs of Mandamus, etc., is still confusing. I recognize that this rule wasL recently amended, but it is still unclear whether the District Court, in the person of the District
Judge, can be a respondent. Probably not since the rule defines respondents as all parties in the
trial court other than the petitioner. Thus, where there are no parties other than petitioner (as,

L,, for example when the District Court has failed for a year to rule on a petition to proceed in forma
pauperis, etc.), there is no respondent. Paragraph (1) of the rule would not be applicable under
those circumstances. (The "if any" language indicates there will be such circumstances.) I think

L the confusion arises from applying the verb "respond" in (b) to the trial court judge who is not
a "respondent." It seems counterintuitive that "respondents" "answer," in (b)(l) and (b)(3), while
the non-respondent trial court judge "responds" but the drafters appear to want to avoid the

L phrases " . . . it must order the respondent, if any, to respond . . .," (b)(1), and "respondents may
respond . . . .," (b)(3). Perhaps, in (b)(4), instead of "The court of appeals may invite or order
the trial court judge to respond . . .," the word "respond" could be emended to "reply" or "address
the petition." The synonym, "answer," would seem inappropriate as it is applied to respondents
and using the same verb might blur what appears to be an intentional distinction.

L Rule 27(c), Motions. In transposing the last sentence of (c) from "[t]he action of a single
judge may be reviewed by the Court" to the proposed language "[t]he Court may review the

L



action of a single judge," it seems to me that the emphasis is now placed on the Court's power Lrather than the non-finality of a single judge's action' and the party's right to have the ruling '7reviewed by a panel of the court.

Rule 44, Case Involving a Constitutional Question When the United States is not a Party.I wonder whether any thought has been given to add constitutional challenges to federalregulations. I had a recent case in which such a constitutional challenge was made in a case in TiA 2Lwhich the United States was not a party. A declaration that the regulation was unconstitutionalcould have had much the same effect -- albeit to a lesser degree -- as a similar declaration that Ba statute was unconstitutional. This may not be the forum in which to raise this issue; however,perhaps the committee might wish to consider the matter at some future time.

Once again, congratulations for a job well done.

Very truly yours,

Cornelia G. Kennedy'

CGK/kp
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary

F Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present

L7 representing the Solicitor General. 'Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge (Frank Easterbrook who is the liaison from37 the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph, Spaniol who is a consultant to

L the Standing Committee. Mr: Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan ,Garner was present for portions
of the meeting via speaker phone connection. ,

37 Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

Approval of Minutes

7 The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
L meeting, were approved without any additions or corrections.

E Restylization of the Rules

The primary item on the Committee's agenda for the meeting was considerationr of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made37 recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
i, commentators who offered general observations on the value of the project, all but one

was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to37 comprehend, and, that they are, as a result, fairer.

L



18. Delete the third exception in Rule 34 (a court may dispense with oral argument
if "the facts and legal arguments are adequately presented in the briefs and
record, and the decisional process would not be significantly aided by oral C
argument").

The Advisory Committee decided not to place this suggestion on its agenda. 7

19. Amend Rule 36 to address the disposition of appeals without any explanatory
opinion.

The Advisory Committee decided tto place this suggestion on its table of agenda
items. !

20. Rule 36 should address the practice of issuing opinions that are not for
publication.

This topic is already on the table of agenda items. K
LI

21. Amend Rule 39 to state whether the court of appeals or the district court
determines the attorney's fees awarded as costs on appeal and the procedure K
(including time for filing) for determining those fees.

The Advisory Committee decided to place this suggestion on its table of agenda K
items.

22. Amend Rule 44 to apply to constitutional challenges to federal regulations.

The Advisory Committee decided to place this suggestion on its table of agenda 7
items.

23. Amend Rule 46 so that once a person becomes a member of the bar of a court
of appeals for any circuit, that person may appear as counsel in any other circuit
without the need for admission to the bar of that court. -

The Advisory Committee decided not to place this suggestion on its agenda.

In addition to those topics added to the table of agenda items as a result of the
commentators' suggestions, the Advisory Committee decided to add consideration of L- l
the Effective Death Penalty Act. The Committee should determine whether additions
or amendments are necessary to implement the new act. L

F7
23 F
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Comrnmittee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge' Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is, the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Comnmittee's
Subcommittee on Style, and Professor Daniel Coquillette who isltheReporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna~jfrom the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connections

Judge Logan introduced'Judge Motz and welcomed her to the Advisory'
Committee.

Approval of Minutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.

L~~~~



before the court acts, the language of Rule 27(a)(3)(4) was altered. The language was
changed from "[t]he moving party may reply to a response within 7 days ." to li
"[alny reply to a response must be filed within 7 days . . ." The Committee Note was
amended in a minor way also to remove any implication that there is an absolute right
to file a reply. Since a court has general authority to shorten or extend the time, the K
Advisory Committee, omitted that language from 27(a)(4).:i

The Committee Note was also amended to say that spiral binding and stapling '''
satisfy the binding requirement.

The discussion of the restyled rules was briefly suspended to give Professor
Daniel Coquillette, ,,the Reporter for the Standing Rujes, Committee,-the opportunity to
discuss his work on the question of local, rules ,governing attorney, conduct.'

Local Rules Governig, Attorney Conduct

For the past two years the Standing Committee lhas been examining the local
rules governing attorney conduct. In the distdpct corts there is a Wide disparity in the
approaches taken by the district courts i The Stding ,l2ommittee is- likely, to take some
action this summer regarding district court rules gove g attorney conduct. The
Standing Committee may recommend a model local rule, or it may recommend a rather
basic national rule. With regard to the rulestint he courts of appeals, Dan began by
stating that his examination of the local rules in the courts of appeals revealed the
following: -1
* 4 circuits have no local rule,
* 2 circuits cover the topic in internal operating procedures,
* 5 circuits have rules similar to the model local rule being considered for the FT

district courts, (the rules give some specificity to the term "conduct unbecoming
a member of the bar") and

* 1 circuit has its own code.
On the face of it there is a great deal of diversity among the circuits. As a practical
matter, Dan reported that there is not much of a problem. Over the past five years, ini
the courts of appeals, there were only 46 reported cases involving Rule 46 sanctions.

If the Standing Committee makes a recommendation for a model local rule for go
use in the district courts, Dan asked the Advisory Committee whether the
recommendation should include the courts of appeals. Judge Logan asked whether the
model local rule developed for the district courts could be used for the courts of
appeals. Professor Coquillette responded that it could. The model local rule is likely
to be one that adopts state standards in the absence of conflicting federal law and four
of the circuits already have similar rules. The experts that participated in the special
conferences sponsored by the Standing Committee concluded that it would be unwise to
attempt to develop an entire body of federal rules on attorney conduct.

1 0C FT



Dan indicated that the Advisory Committee need not make a decision on the
issue at this time. Once the Standing Committee makes a recommendation at its June
meeting, Dan suggested that it would be appropriate for the Advisory Committee to-
take up that specific recommendation at its next meeting. Dan's purpose in discussing
the issue with the Advisory Committee at this time was simply to advise the Committee

V that the issue would be coming before the Standing Committee and the Advisory
Committee will need to respond.

Restylization (continued)

Rule 28

No changes were recommended in Rule 28.

There was discussion about whether the Rule 28 list should include the
statement regarding oral argument now authorized by Rule 34. (Rule 32(a)(7)(B)(iii)

l says that any statement with respect to oral argument does not count toward the length
limitations for a brief.) Although Rule 34 permits a party to file a statement explaining
why oral argument should, or should not, be permitted, no rule explains where the
statement should be placed in the brief. One member opposed any mention of a
statement concerning oral argument in Rule 28 because it would encourage such
statements and he believes that they generally are not helpful. Discussion revealed that
there are differences in the circuits concerning the use of such a statement and its
placement. It was decided not to include in Rule 28 any reference to a statement
regarding oral argument.

There was also discussion about the fact that the Rule 28 list does not include
the certificate of service. In fact, it is not uncommon for a certificate of service to be
filed separately from a brief. The Rule 28 list includes only items that must be
included in a brief and, therefore, it would not be appropriate to include the certificate
of service in that list.

P" Rule 29

Although several changes are recommended, most of them are the result of
,E comments submitted following the September 1995 publication of Rule 29. The

amendments suggested in the September 1995 publication, and the Advisory
Committee's post-publication recommendations, were tentatively approved by thev Standing Committee in July 1996.

After publication of the style packet only one substantive change was
recommended. That change requires an amicus brief to state the source of its authority

L to file, i.e., whether it is by leave of court or with consent of all other parties. In

1 11
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STUDY OF RECENT FEDERAL CASES (1990-1997) INVOLVING
FEDERAL RULE OF APPELLATE PROCEDURE,46

TO Committee on Rules of Practice and Procedure, Judicial Conference of the
United States

FROM: Daniel R. Coquillette,,
Reporter

DATE: May 10, 1997
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I. INTRODUCTION

This Committee is currently considering two options for changing local rules

governing attorney conduct in the federal courts. "Option One" is the adoption of a model

local rule similar to Model Rule IV of the Federal Rules of Disciplinary Enforcement as

recommended by the Committee on Court Administration and Case Management

("CACM") in 1978. "Option Two" is the adoption of uniform rules of attorney conduct

applying to specific "core" areas of federal concern, with the provision that all other areas

of attorney conduct are governed by state standards. See Report on Local Rules Regulating

Attomre Conduct. July 5, 1995; Study of Recent Federal Cases Involving Rules of

Attorney Conduct, January 9, 1996; and Supplement to Study of Recent Federal Cases
I~~~~ ~ ~~~ Jaur 9, 1996 an -p.me.

Involving Rules of Attorney Conduct (1995-1996), May 14, 1996. At the request of the

Committee, I have researched cases dealing with Federal Rule of Appellate Procedure 46 to

determine what effect, if any, the proposed changes will have on this rule and on the

practice of Courts of Appeals.

I am again deeply indebted to my two most talented and industrious research

assistants, James J.G. Dimas and Thomas J. Murphy, whose hard work and intelligence

are evident on every page of this study. In addition, I have benefited greatly from

discussion with members of the Advisor6y Committee on Appellate 'Rules , ig the

; Honorable James K. Logan, Chairman, and the Committee's Reporter, Professor Carol

Ann Mooney, Vice President and Associate Provost of Notbe Dame. Any

Recommendations are, however, my own. In addition, any revision to Rule 46 itself, or

any model rules designed for Courts of Appeals, should be considered by the Advisory

Committee on Appellate Rules before action is taken.

r 1-~~~~~~~~~1
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II. DISCUSSION

Rule 46 is the uniform federal rule governing attorney conduct in the courts of '

appeals. Fed. R. App. P. 46.1 It is similar to Rule 8 of the Supreme Courts Rules,2

1 Federal Rule of Appellate Procedure 46 provides:

Rule 46. Attorneys
(a) Admission to the Bar of a Court of Appeals; Eligibility; Procedure for
Admission. An attorney who has been admitted to practice before the Supreme Court of the United
States, or the highest court of a state, or another United States court of appeals, or by a United States
district court (including the district courts for the Canal Zone, Guam, and the Virgin Islands), and who is of
good moral and professional character, is eligible for admission to the bar of a court of appeals.

An applicant shall file with the clerk of the court of appeals, on a form approved by the court and
furnished by the clerk, an application for admission containing the applicant's personal statement showing
eligibility for membership.- At the foot of the application the applicant shall take and subscribe to the
following oath or affirmation:

I, ,do solemnly swear (or affirm) that I will demean myself as an attorney
and counselor of this court, uprightly and accordingly to law; and that I will support the Constitution of the
United States. '

Thereafter, upon written or oral motion of a member of the bar of the court, the court will act
upon the application. An applicant may be admitted by oral motion in open court, but it is not necessary
that the applicant appear before the court for the purpose of being admitted, unless the court shall otherwise
order. An applicant shall upon admission pay to the clerk the fee prescribed by rule or order of the court.

(b) Suspension or Disbarment. When it is shown to the court that any member of its bar has
been suspended or disbarred from practice in any other court of record, or has been guilty of conduct
unbecoming a member of the bar of the court, the member will be subject to suspension or disbarment by
the court. The member shall be afforded the opportunity to show good cause, within such time as the court
shall prescribe, why the member should not be suspended or disbarred. Upon the member's response to the
rule to show cause, and after hearing, if requested, or upon expiration of the time prescribed for a response if
no response is made, the court shall enter an appropriate order.

(c) Disciplinary Power of the Court Over Attorneys. A court of appeals may, after
reasonable notice and the opportunity to show cause to the contrary, and after hearing, if requested, take any
appropriate disciplinary action against any attorney who practices before it for conduct unbecoming a
member the bar or for failure to comply with these rules or any rule of the court

2 Supreme Court Rule 8 provides:

Rule 8. Disbarment and Disciplinary Action. L
1. Whenever a member of the Bar of this Court has been disbarred or suspended from practice in any

court of record, or has engaged in conduct unbecoming a member of the Bar of this Court, the
Court will enter an order suspending that member from practice before this Court and affording the
member an opportunity to show cause, within 40 days, why a disbarment order should not be
entered. Upon response, or if no response is timely filed, the Court will enter an appropriate order.

2. After reasonable notice and an opportunity to show cause why disciplinary action should not be
taken, and after a hearing if material facts are in dispute, the Court may take any appropriate
disciplinary action against any attorney who is admitted to practice before it for conduct
unbecoming a member of the Bar or for failure to comply with these Rules or any Rule or order of r
the Court.

2-



which governs attorney conduct in the Supreme Court of the United States. Rule 46(b)

states that a member of the bar will be subject to supervision or disbarment from the court

when it is shown: (1) that the attorney has been suspended or disbarred from any other

Leo court of record or (2) has been guilty of "conduct unbecoming a member of the bar."

Fed. R. App. P. 46(b). Rule 46(b) also provides an opportunity for the attorney to show

good cause why suspension or disbarment would be unjustified. Rule 46(c) states that a

member of the bar practicing before hie court will be subject to disciplinary action for (1)

"conduct unbecoming a member of the bar"' or (2) "for failure to comply with these rules or

any rules of the court." Rule 46(c) also requires the court to provide "reasonable notice and

an opportunity to show good cause to the contrary" before taking any disciplinary action

against the attorney.

A. The In re Snyder Standard. See Appendix IV.

The Supreme Court has defined the phrase "conduct unbecoming a member of the

r bar." See In re Snyder, 472 U.S. 634, 645, 105 S. Ct. 2874 (1985), attached as

Appendix TV, infra. In the Snyder case, the Supreme Court interpreted this phrase to
{ 1 I " 1

require "conduct contrary to professional standards that show unfitness to discharge the

continuing obligations to clients or the courts, or conduct inimical to the administration of
, I' r z , ,'1 . , , fi ~ ~ ~ ~~1, h' ' [- E

justice." Id. at 64$. The Supreme Court further stated that "case law, applicable court

rules and 'the lore of the profession', as embodied in codes of professional conduct"

provide guidance in determininig the scope of these affirmative obligations. Id. at 645. See

LS, also Matter of Hendrix, 986 F.2d 195, 201 (7th Cir. 1993) (Fed. R. Civ. P. 11 and ABA

Model Rules provide guidance as to conduct sanctionable under Rule 46); In re Bithony,

486 F.2d 319,324 (st Cir. 1973) (complex code of behavior embodied in the ABA Code

helps define "conduct unbecoming a member of the bar").

B . Local Rules Interpreting Rule 46. See Appendices V. VII.

Lrn The Rule 46 "conduct unbecoming" standard has been consistently read to include

reference to "professional standards" and "codes of professional conduct", including

-3-
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federal local rules governing attorney conduct. Seven courts of appeals have adopted such r
local rules. See Report on Local Rules Regulating Attorney Conduct in the Federal Courts

(July 5, 1995), 8. Four courts of appeal have adopted local rules that have a "dynamic K
conforrnity" to the rules of attorney conduct adopted by the highest court of the state in

which a particular attorney is admitted to practice. See id. Chart El, set out asL

Appendix VII, infra. The 11th Circuit has also adopted such a standard, but only to the

extent that the state rles "are not inconsistent with the ABA Model Rules, i which case

the ABA model rules govern." See Chart m, Appendix VII. infra. Furthermore both the

11th Circuit and the Court of Appeals for the District of Columbia have local rules that

show signs of influence from CACM Model Local Rule 1tV. Repot on Local Rules
,' !~I i~Il ,| ,j@| dil i 'II[

Regulating Attorney Conduct in the Federal Courts, Appendix V (July 5, 1995)

(containing Model Local Rule IV). Two other courts of appeals have local'rules that refer

directly to ABA models. The 2nd Circuit's local rule refers to the ABA ( which is still 1

in effect in the state of New York, and the 6th Circuit's local refers 4 A Model

Rules and the Canons of Ethics. See Chart m, A endix VII infrta.
,7 I j 1I If I L ir i

Six courts of appeals have no local rules to supplement Rule 46.3 The 8th Circuit

has an Internal Operating Procedure which refers to the state standa in which the attorney

is admitted to practice. The Clerk's Office of the 5th Circuit sts that "it is long-standing

practice to look to and follow the ethical rules adopted by the Ihest court in the state of

the attorney's domicile, while always being mindful of the AB Model es." See Chart

III Appendix VII infra The 7th Circuit has "Standards for Proftssional Conduct Within

the Seventh Federal Judicial Circuit" which are neither based on An ABA mndel nor a state

standard, but do provide additional guidance. See Jeffrey A. Pness "Erig

Professional Norms for Federal Litigation Conduct Achieving Riocal Coperation,"

60 Albany Law Review 303 (1996), attached as Appdendix V, f IF

3 The United States Court of Appeals for the Federal Circuit is one of six couts of appeals which do not
have local rules supplementing Rule 46. P
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C. Court of Appeals Cases on Rule 46. See Appendix I.

Our research shows that, since 1990, 37 decisions of the federal courts of appeals,

have cited Rule 46, or a local rule which supplements it.4 See Appendix.I, nfra Chart I,

Breakdown of Recent Federal Appellate Cases Citing Federal Rule of Appellate Procedure

46 (1990-1997). Most of the decisions involve misrepresentations of law or fact to a

tribunal, maintaining frivolous appeals, failure to prosecute criminal appeals with due

diligence, or failure to follow court rules. See Hendrix, supra 986 F.2d at 200-01 (Court

sanctioned attorney under Rule 46 for failure to cite contrary authority in appellate brief);

U.S. v. Williams, 952 F.2d 418, 421, cert denied 506 U.S. 850 (1992) (court publicly

censured ,attorney for iisstatements of record in appellate brief tus violating AA Model

Rule 3.3); U.S. v. Song, 902 F.2d 609, 610 (7th Cir. 1990) (Court sanctioned attorney

under Rule 46 for lack of due diligence in filing criminal appeal);In re Solerwitz, 848 F.2d

1573, 1580-81 (Fed. Cir. 1988), cert. denied, 488 U.S. 1004 (1989) (Cou santoned

attorney under Rule 46 for filing over 100 frivolous appeals). The rest of the decisions

involve other types of attorney misconduct, including misappropriation of a client's funds,

conduct by an attorney intended to disrupt a trbunal, and false accusations conceming a

judge's qualifications an integrity. See Appendix I jnfta, Chart I, Bredown of Recent
ate 9g'FI17 ;)' ;.- El-ilF|jiI;I F IS i S ee-

Federal Appellate Cases Citing Federal Rule of Appellate Procedt 46 (1990-1997). S
also~~~ ~ ~ 1o ie g 1 \ ,NII 4 ;;- I F M12 t j~dliLl| u l f1 stated|lz ill

also Nordberg. Inc. v. TIsmithnc.nc., 82 F.3d 394, 398-99 (FedCi. 996) (Cot stated

that lawyer who verbally atacked opposing counsel duringloral argen can be sictioned

under Rule 46); Tyson v. Jones & Laulin Steel, 958 F.2d 756, 763 (7th Cir. 193)

(Court warned attorney through written opinion that he can be sanconed or mang

unsupported charges against a judge in his appellate brief).

4 The exact search in the CTA database was:

"Federal Rule of Appellate Procedure 46" "F.R.A.P. 46" "Fed. R App. P. 46" 'Fed. R.
App. P. 46" (Rule /5 46 /P (Suspen! Disbar! Sanct! "Conduct Unbecoming")) &
DA(AFT 1/1/1990)
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A typical example is in Matter of Mix, 901 F.2d 1431 (7th Cir. 1990). There the

7th Circuit sanctioned an attorney for failure to prosecute a criminal appeal with due LJi
diligence. Id. at 1432. The attorney had let deadlines pass without filing motions for

extensions, presented a poor quality brief, and failed to be available for oral argument Id.

at 14314432. The court publicly censured the attorney as a message to other members of

the 7th Circuit bar that "lackadaisical work is not acceptable.' Id. at 1432,33. Another
___________i,____ig9'Ii ' jf,'I 'i, '.L 1,''.s.,rtrhx ,'t ' h,'I (7th, CI i~. 1,l, 1 993I) ."i' T here'lpal theh

good example is in Matter of Hendrix. a, 986 F.2d 195 (th Cr 1993). There the
T ~~~~~~I 11P 1I

court sanctioned counsel for filing an appellate brief without citing contrary authority. Id.at

200. (The attorney had failed to cite a epor deision within the circuit which ti court

would have had to ovenrule for the attoreneys clien't to succTe On appe.h) Te court

directed counsel to submit a statement why heIsould not be sanctioned under Rule 46(c).

The charges were 1) violating Fe. R Civ. P. 11 by failing to e a reasonable inquiry

as to whether a position S warranted by existing 1a ad, 2) possiy violatng ABA
j | ' [P 4 j t bipijli ' 'qi il" ['Cllj | d '4 I l II, ' i k I g 1., I f'i~u l I Ilrili '@1 IPEEq:i'|s'

Model Rul 3.3 for intentonally concealing dispositive authority. . at 201.

.In U.S.v.Willi'ams, _ 95 4 th2court of eals for the District of
Columbi viol ModKAB l4cel Ruile 3.3 byColumbia publcly censuired a goveimment!4lttorney for violaLtng X M e ue33b

maldngnQ l pu coa i appeaebef a42 1. The K
court p u ll e the a It also an a f siar conduct by

the goFtn 0tegovenet woul noke the flkl extent of th ors s;ncWomg powe under F

Rule 46. Id.at 422. n Guentchev INS., 77 1996)1 h

court orde a show cause hy amattorne d noractice

for failure to follow couurt rules. There, an atktorey s~ubip a f withqut attaching the

immigration judge's opinion as requied by Fed. R. App. P. 30. lAat '1Q38. The court

ordered a show cause hearing to have the lawyer account for his failure to competently

represent his client. Id. at 1039.

As these examples demonstrate, Rule 46 cases do occur, and they frequently

require reference to the ABA Model Rules and the ABA Code, or other standards. While
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such cases are not numerous, there appears to be no intrinsic reason for the great disparity

between circuit court local rules - or lack therefore -interpreting Rule 46. Professor

Gregory C. Sisk has recently completed a major study of the proliferation of disparate local

rules among courts of appeals. See Gregory C. Sisk, "The Balkanization of Appellate

Justice: The Proliferation of Local Rules in the Federal Circuits," 68 Colorado L. Rev. 1

(1997). (Copies have already been distributed to members of the Standing Committee).

Professor Sisk has written to the Committee that:

"Ideally, the vague standard of Federal Rule of Appellate Procedure 46
should be deletedand replaced by a new standard through the Rules,
Enabling Act. However, although FRAP 46 does contain a uniform
national ethical standard, a model local rules approach could still be applied
in this context, in the nature of a clarifying or specifying local rule giving
meaningful context to the 'conduct unbecoming a lawyer' standard.,'

(Letter, June 26, 1996)

While local rules governing attorney conduct are not, in Sisk's view, the worst examples of

appellate rule "balkanization," nothing in the reported cases indicates any reason why a

simpler, more uniform approach would present difficulties.

III. CONCLUSION
L

This Committee is currently considering two options for changing local rules

governing attorney conduct in the federal courts. "Option One" would be the adoption of a

model local rule by the Judicial Conference similar to Rule IV of the Federal Rules of

Disciplinary Enforcement, first recommended by the Committee on Court Administration

and Case Management in 1978. "Option Two" would be the adoption of uniform rules of

attorney conduct, pursuant to the Rules Enabling Act, applying to specific "core" areas of

federal concern, with the provision that all other areas of attorney conduct are to be

C governed by state standards. See the reports cited at Section I supra The adoption of

either option in the federal courts of appeals would provide concrete, meaningful standards

governing attorney conduct, instead of the vague "conduct unbecoming" standard of

Rule 46. Either option would also follow the trend of the majority of circuit courts, which

have adopted local rules, internal operating procedures or other standards to clarify

-7-
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Rule 46. Finally, either option would be consistent with the Supreme Court's decision in

Snyder, supra, holding that supplemental rules are often necessary in determining the scope

of the "conduct unbecoming" standard. See In re Synder, supra, 472 U.S. 634, at 645, set FE

out at A endix IV infra.

A. "Option One." Model Local Rule. See AMendix II.

"Option One" would be a model local rule recommended by the Judicial Conference

and adopted by individual courts pursuant to 28 U.S.C. §'2071. Similar local rules are

already in existence in the five courts of appeals. These look to "dynamic conformity" to

the rules provided by the highest court in the state in which the attomey is admitted to

practice. See RulesGoverning Attorney Discipline in the U.S. Court of Appeals for the

Eleventh Circuit, (effective October, 1992, amended January, 1996) and Report on Local

Rules Regulating Attorney Conduct in the Federal Courts (July 5, 1995) page 8 and Chart

m, Appendix VII, infra. But most of these existing rules have no choice of law standard

for attorneys licensed to practice in more than one state. See Chart mH, infra. Furthermore,

these rules do not give standards of attorney conduct for cases arise in district courts and C

are appealed to the circuit courts. See id. Presumably, the lower court's standards of

attorney conduct should be applied in these types of cases. See eg. U.S. v. Balter, 91 C

F.3d 427, 435 (3rd Cir. 1996) (applying district court's local rules of attorney conduct on

appeal as to whether U.S. Attorney had violated anti-contact rule).

Thus, the Standing Committee should consider proposing an improved, new model C

local rule for the courts of appeals. Such a rule should provide a standard of attorney

conduct for cases appealed from a district court and a choice of law standard for attorneys C

who practice in multiple states. For the benefit of the Committee, I have included an

example of such a model local rule in,LAppendix II, infra.5 This model local rule closely

5The Standing Committee requested that I not submit specific proposed rules until this study was
completed, and further studies done in relation to Bankruptcy Courts and to actual District Court practice a
(now being completed by the Federal Judicial Center). Thus the rules set out here are for example only, and
have not been reviewed by either the Advisory Committee or Appellate Rules on the Style Subcommittee.
The Advisory Committee has, however, been advised of the general approaches under consideration, and has

-8 -



follows Model Rule IV of the Federal Rules of Disciplinar= Enforcement as recommended

by the Committee on Court Administration and Case Management in 1978.6 In particular,

part A(2) of the proposed model local rule traces CACM Model Rule TV by imposing a

"dynamic conformity" state standard of attorney discipline for issues of misconduct before

the courts of appeals. In addition, part A(2) implements a choice of law standard similar to

ABA Model Rule 8.5(b)(2) for situations where the attorney is admitted to practice in more

than one state. Such a provision provides that an attorney is governed by the state standard

of the state in which the attorney principally practices unless the conduct has its

predominant effect on another state where licensed to practice. In that case, the rules of the

other state govern. Finally, part B of the model local rule provides clarification regarding

the range of sanctions a court of appeals may impose on an attorney, while not limiting the

court's ability to provide alternative sanctions. This section was modeled after similar

language in the Rules Governing Attorney Discipline in the U.S. Court of Appeals for the

Eleventh Circuit, supra.

expressed general concurrence, subject to future review. The two other requested studies should be
completed by the next Committee meeting on June 18-20, 1997.

6Twenty five federal courts currently have local rules that reflect in some way the wording of Model Rule
IV, as proposed in 1978. These courts consist of 23 district courts and two courts of appeals, the 11th
Circuit and the Court of Appeals for the District of Columbia. Twelve of these courts refer to the
appropriate State Supreme Court's version of the ABA Model Rules of Professional Conduct. Eight refer
to the appropriate State Supreme Court's version of the ABA Code of Professional Resnonsibility. Five
adopt the language, but not the spirit of Rule IV. Of these five, two use very similar language to Rule IV,
but refer to the ABA Model Rules and not the appropriate State Rules. The other three refer to a
combination of the Federal Rules of Disciplinary Enforcement, the State Supreme Court's standard and
either the ABA Model Code or ABA Model Rules as their standard of attorney conduct. The following chart
lists the 25 courts by their actual standard of attorney conduct:

State Rules Based on State Rules Based on ABA Model Rules Combination of State
ABA Model Rules the ABA Codes Directlv Rules and Other Standards

E.D.AR D.C. Appeals D.PR ^ 11th Cir.
W.D.AR D.MA DDE N.D.W.VA
S.D.IL D.ME S.D.W.VA
E.D.MI DNE
D.MN S.D.OH
DX.H E.D.VA
D.NJ W.D.VA
M.D.NC D.VT

9-



B. "Option Two:" Uniform Federal Rules of Attorney Conduct. See
Appendices HI. VI

"Option Two" achieves a similar result by a different means - directly amending

Fed. R. App. 46. Of course, this would require the full process of the Rules Enabling Act,

28 U.S.C. § 2072-2074. While a model local rule could be directly promulgated by the

Judicial Conference, a change in Fed. R. App. 46 would require at least two and one half

years, and must be submitted to Congressional examination pursuant to 28 U.S.C. r
§ 2074.

Nevertheless, direct amendment to Fed. R. App. 46 may be desirable, particularly F
if it is decided to adopt a uniform Federal Rules of Attorney Conduct for the district courts.

Such a change would probably be achieved in the district courts by amending Fed. R. Civ.

P. 83, and adding an Appendix "A", containing he new Federal Rules of Attorney

Conduct (An example of how this could be done, provided for discussion only, is

provided in Appendix VI, ifr-.)

For the benefit of the Standing Committee, an example of such a revised Rule 46

has been drafted to reflect this option. See Appendix Ey infra. It includes an appropriate

standard for cases involving attorney conduct adjudicated in the district courts and appealed C

to the circuit courts, and a choice of law standard to determine the relevant state standard

for attorneys licensed to practice in more than one state. The "revised" example of Rule 46

is almost identical to the original Rule 46 in sections (a), (b) and (c). But there is one major

change. The old "conduct unbecoming" standard is removed, and replaced by references to

"the courts standards for attorney conduct" These "standards" are supplied by a new
L

section (d), "Standards for Attorney Conduct"

The new Rule 46(d)(1) in Appendix m would require a court of appeals to apply

the district court standards of attorney conduct to any case appealed to the circuit court

This section was modeled after ABA Model Rule 8.5(b)(1). The new Rule 46(d)(2) would

also provide that in all other cases the relevant state standard of attorney conduct applies,

except as specifically provided in any new Federal Rules of Attorney Conduct. The new

-10-



Rule 46(d)(2) would also provide a choice of law standard similar to ABA Model Rule

8.5(b)(2) for those attorneys licensed to practice in more than one state. Thus, an attorney

would be governed by the state standard where that attorney principally practices unless the

attorney's conduct has its predominant effect in another state where the attorney is also

licensed to practice. If so, the rules of the other state govern.

Attorney conduct is primarily a problem for district courts, where there are many

more reported cases. There are relatively few cases in the courts of appeals. Given that

both the model local rule option and the uniform rule option are reasonable solutions for the

courts of appeals, the circuits should probably follow whatever option is eventually

adopted for the district courts. Either a new model local rule or a new uniform federal rule

will provide better guidance for attorneys practicing before the courts of appeals than the

existing Rule 46 jurisprudence. The first could be done through a model local rule which

supplements Rule 46, pursuant to In re Snyder, supra, while the second could only be

done by directly amending Rule 46. Again, the option ultimately recommended for courts

of appeals should depend primarily on the Committee's judgment about what is best for the

district courts.
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Appendix Is Chart I

Breakdown of Recent Federal Appellate Cases Citing Federal Rule of
Appellate Procedure 46 (1990-1997)
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l

BREAKDOWN OF RECENT FEDERAL APPELLATE CASES
& CITING FEDERAL RUILE OF APPELLATE PROCEDURE 46

(1990-97)'

Type of Attorney Misconduct Corresponding 1 Number
Model Rule' I of Cases

Misrepresentation of Law or Fact to the Court I Rule 3.3 8

Failure to Prosecute Criminal Appeals Rule 1.3 5
with Due Dilligence

Misappropriation of Clients' Fu n ds R u le 1.15 3

F ailu re t o Pay Co u rt F in es R u le 3.4 3

Fa i l u re t o F ollow Co u r t Ru les F ed .R . A p p .P . 4 6(c) 7

L F ilin g of Frivolous Appeals Rule 3.1 7

Unauthorized Practice of Law Rule 5.5 1

False Statements Concerning a Judge Rule 8.2 1

Disruptive Conduct in a Courtroom Rule 3.5 1

Confidentiality Rule 1.6 1

TOTAL CASES 37

'The 37 cases cite Federal Rule of Appellate Procedure 46 or a local rule which
supplements it.

'This category was created to show the comparable Model Rule of Professional Conduct
for the types of attorney misconduct sanctioned under Rule 46.
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Appendix IT

Proposed Model Local Rule Governing Attorney Conduct
for Federal Courts of Appeals
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7

PROPOSED MODEL LOCAL RULE GOVERNING ATTORNEY CONDUCT
P7, FOR THE FEDERAL COURTS OF APPEALS'

A. STANDARDS FOR ATTORNEY CONDUCT. The Court's standards for attorney
conduct are as follows:

(1) Proceedings Before District Court. For any act or omission by an attorney in a
proceeding in a district court before which the attorney has been admitted to
practice, the rules of attorney conduct of that district court must apply unless the
district court's rulesprovide otherwise; and

(2) All Other Acts or Omissions by Attorney. For any other act or omission by an
>. attorney admitted to practice before the Court, the standards for attorney conduct

are:

(a) if the attorney is licensed to practice only in one state, the rules of that
state as currently adopted by its highest court, or

(b) if the attorney is licensed to practice in more than one state, the rules of
the state in which the attorney principally practices as currently adopted by
its highest court; provided, however, that if particular conduct clearly has its
predominant effect in another state in which the attorney is licensed to
practice, then the rules of that state as currently adopted by its highest court.

B. SANCTIONS. Discipline for acts or orrmussions by an attorney which violate the
Court's standards for attorney conduct may consist of disbarment, suspension, reprimand,
monetary sanctions (including payment of the costs of the disciplinary proceedings),
disqualification, removal from district court Criminal Justice Act panels, removal from the
Court's roster of attorneys eligible for practice before the Court and for appointment under
the Criminal Justice Act, or any other sanctions the Court may deem appropriate.

F H

f

'This proposed rule is for example only, and has not been reviewed by the Subcommittee on
Style.
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NOTE,

Part A(l) provides that courts of appeals will apply the district courts' standards of

attorney discipline for any misconduct which occurs in a proceeding before the lower court V
This section closely follows the language of Model Rule 8.5(b)(1) of the American Bar

Association's Model Rules of Professional Conduct and Model Rule IV of the, Federal

Rules of Disciplinary Enforcement as recommended by the Committee on Court

Administration and Case Management. Part A(2) traces Model Local Rule IV by imposing

the state standard of attorney discipline to be applied in the federal courts of appeals for all r
other attorney misconduct. The state standard would be ""dynamic," i.e. the rules

currently adopted by the state's highest court Additionally, Part A(2) also implements a C

choice of law standard similar to ABA Model Rule 8.5(b)(2) forpsituations where the

attorney is admitted to practice law in more than one state.

Part B provides clarification regarding the range of sanctions, a court may impose on

an attorney, while not liniting the court's ability to provide alternative sanctions. This

languageclosely follows the Standards of Attorney Conduct of the Court of Appeals for the ,

Eleventh Circuit.

Some courts of appeals may wish to supplement this model rule by a local rule

permitting temporary suspension of attorneys. A good example is Interim Local Rule 46.6

of the First Circuit, which is now being considered for permanent adoption. It reads as

follows:

Interim Rule 46.6 - Temporary Suspension of Attorneys. When it is
shown to the Court of Appeals that any member of its bar has been
suspended or disbarred from practice by a final decision issued by any other L,
court of record, or has been found guilty of conduct unbecoming of a
member of the bar of the court, the member may be temporarily suspended
from representing parties before this court pending the completion of
proceedings initiated under Fed. R. App. P. 46 and the Rules of
Disciplinary Enforcement of the Court of Appeals for the First Circuit.

I
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Proposed Federal Rule of Appellate Procedure 46
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PROPOSED AMENDED FEDERAL RULE OF APPELLATE PROCEDURE 461
(a) ADMISSION TO THE BAR OF COURT OF APPEALS- ELIGIBILITY;PROCEDURE FOR ADMISSION. An attorney admitted to practice before the SupremeCourt of the United States, or the highest court of a state, or another United States court of
appeals, or a United States district court (including the district court for the Canal Zone,Guam and the Virgin Islands), and who is of good moral and professional character, is
eligible for admission to the bar of a court of appeals.

An applicant shall file with the clerk of the court of appeals, on a form approved bythe court and furnished by the clerk, an application for admission containing the applicant'spersonal statement showing eligibility for membership. At the foot of the application theapplicant shall take and subscribe to the following oath or affirmation:
I............. do solemnly swear (or affirm) that I will demeanmyself as an attorney and counselor of this court, uprightly and according tothe law; and that I will support the Constitution of the United States.

Thereafter, upon written or oral motion of a member of the bar of the court the.- court will act upon the application. An applicant may be admitted by oral motion in opencourt, but it is not necessary that the applicant appear before the court for the purpose of
being admitted, unless the court shall otherwise order. An applicant shall upon admissionpay to the clerk the fee prescribed by rule or order of the court
(b) SUSPENSION OR DISBARMENT. When it is shown to the court that anymember of its bar has been suspended or disbarred from practice in any other court of
record, or has violated the court's standards of attorney conduct, the member will besubject to suspension or disbarment by the court. The member shall be afforded anopportunity to show good cause, within such time as the court shall prescribe, why the

Act member should not be suspended or disbarred. Upon the member's response to the rule toshow cause, and after hearing, if requested, or upon expiration of the time prescribed for a
response if no response is made, the court shall enter an appropriate order.
(c) DISCIPLINARY POWER OF THE COURT OVER ATTORNEYS. A court ofappeals may, after reasonable notice and an opportunity to show cause to the contrary, and
after hearing, if requested, take any approprate disciplinary action against any member ofthe bar who practices before it and violates the court's standards of attorney conduct orfails to comply with these rules or any rule of the court.
(d) STANDARDS FOR ATTORNEY CONDUCT. The court's standards for attorneyconduct are asfollows:

gcee&(1) Proceding reD ict Court. For any act or omission of an attorneybefore a district court of this circuit which the attorney has been admitted topractice, the rules of attorney conduct of that district court must apply unless therules of that district court rules otherwise provide; and

1 New language is in italics. This proposed rule is for example only, and has not been reviewed by the
Advisory Committee on Appellate Rules or the Subcommittee on Style. The reference to the "FederalRules of Attorney Conduct" in Appendix A of Rule 83 of the Federal Rules of Civil Procedure is. ofcourse, purely hypothetical, and assumes that the Rules Committees decide to adopt uniform rules ofattorney conduct for the district courts. See Appendix VI, sum, for an example "Federal Rules of AttorneyConduct."



J

(2) All Other Acts and Omissions by Attorney. For any other act or omission of an

attorney admitted to practice before the court, except as otherwise provded by

specitic dre of the Federal Rules of Attorney Conduct located in Rule 83, Appendix

A, Federal Rules of Civil Procedure, the standards for attorney conduct are:

(A) if the attorney is licensed to practice only in one state, the rules of that

state as currently adopted by its highest court, or

(B) if the attorney is licensed to practice in more than one state, the rules of

the state in which the attorney principally, practices as currently adopted by

its highest court apply; provided, however, that if particular conduct clearly

has its predominant effect in another state in which the attorney is licensed Li

to practice, then the rules of that state as currently adopted by its highest

court.
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NOTES
All italicized language are proposed amendments to Federal Rule of Appellate

Procedure 46.

Rule 46(d)(1) follows closely Section (A)(1) of the Proposed Model Local Rule
Governing Attorney Conduct in the Federal Courts of Appeals. See Appendix II, infra. It
provides that the courts of appeals will apply the district courts' standards of attorney
discipline for any misconduct which occurs in the lower court. This section is also modeled
after Rule 8.5(b)(1), American Bar Association Model Rules of Professional on-duct and
Model Local Rule IV of the Federal Rules of Disciplinary Enforcement, as recommended in
1978 by the Committee in Court Administration and Case Management.

Rule 46(d)(2) is also similar to Section A(2) of the Proposed Model Local Rule
Governing Attorney Conduct in the Federal Courts of Appeals. See Appendix II, inf It
does, however, make specific provision for adopting uniform Federal Rules of Attorney
Conduct. See Appendix V, supra The relevant state standard would govern all other
attorney misconduct. The relevant state standard is determined by a choice of law
provision similar to American Bar Association Model Rule 8.5(b)(2).
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v Appendix IV

In re Snvder

472 U.S. 634 (1985)
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Appendix VI

Examples of Uniform Federal Rules of Attorney Conduct and Possible
Revisions to Fed. R. Civ. P. 83.

L

NOTE

L The attached are for example only, and thus have not been reviewed by either the
Advisory Committee on Civil Rules or the Style Subcommittee. The "Notes" are for the
Standing Committee's assistance, and are not intended to be "Committee Notes."

L

L

7a



L "I

ij'

1-J

L

E,

F?
I

El,

7
L
n
L.

F7

I"

F

L.i

n



FEDERAL RULES OF CIVIL PROCEDURE

(Addition of a new Fed. R. Civ. P. 83(c))

RULE 83: RULES BY DISTRICT COURTS

(c) ATTORNEY CONDUCT. In addition to rules adopted under 28 U.S.C. H 2072

and 2075. the rules goveming attorney conduct in the federal district courts are the Federal

Rules of Attorney Conduct.

NOTE

The new part (c) of this rule promotes uniformity in the standards of conduct for all
attorneys admitted to practice before federal district courts. In the past, the federal district
courts relied upon many different local rules to prescribe standards of attorney conduct.
Se, Report on Local Rules Regulating Attorney Conduct in the Federal Courts, 1-3 (July
5, 1995) (Appendices I and II charted the many different of attorney conduct rules in the 94
districts). These local rules took many forms. Some were ambiguously drafted. Others

7 adopted conflicting standards of conduct. Still others adopted standards so vague they may
L have violated constitutional due process principles. S Report, supra, at 11-23, Appendix

IV (Appendix IV contains Professor Linda Mullinex's article entitled, Multiforum Federalr Practice: Ethics and Erie, in 9 Geo. J. Legal Ethics 89 (1995)); Eli J. Richardson,
Demystifying the Federal Law of Attorney Ethics, 29 Geo. L. Rev. 137, 151-58 (1994).
Finally, some districts failed to incorporate any standards of conduct in their local rules,
leaving attorneys to guess the applicable standards. S Report, supra, at 8-11;,
Richardson, supra, at 152. This rule, applicable in all districts, seeks to eliminate the
confusion. See Study of Recent Federal Cases (1990-1995) Involving Rules of Attorney
Conduct, Appendix IV (Dec. 1, 1995) (containing: Bruce A. Green, Whose Rules of
Professional Conduct Should Govern Lawyers in Federal Court and How Should the
Rules be Created, 64 Geo. Wash. L. Rev. (1996)); Roger C. Cramton, Memorandum to
Participants of the Special Study Conference, 3 (Jan. 8, 1996).
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FEDERAL RULES OF ATTORNEY CONDUCT

RULE 1. GENERAL RULE L
(a) STANDARDS FOR ATTORNEY CONDUCT. Except as provided by specific
rule adopted pursuant to 28 U.S.C. §§ 2072 and 2075 or by specific rule of the Federal L
Rules of Attorney Conduct, the standards for attorney conduct are as follows:

(1) Proceedings Before District Court For conduct in connection with a
proceeding in a district court before which an"attorney has been admitted to practice, i.
the rules to be applied must be the standards of attorney conduct currently adopted
by the highest court of the state in which the district court sits, and ,

(2) All Other Acts or Omissions by Attorneg. For any other act or omission by an L
attorney admitted to practice before a district court, the standards for attorney
conduct are: i

(i) iif the attorney is licensed to pracice only in one state, the rules of that
state as currently adopted by its highest court, or. ' r

I ~~~~~~~~~Li
,, if the attorney is licensed to practice in more; than one state, the rules of
the state in which the attorney principally practices as currently adopted by
its highest court; provided, however, that if particular conduct has its

! 'predominiant effect in another state 'in which the attorney is licensed toL
practice, then the rules of that state as currently adopted by its highestcourt.

a -' S I' F- '
(3) Acts or omissions by an attorney admitted to practice before a' distrct court -of
the United States, individually orfinrconcert ith any' other person or persons,
which violat these rules constitute' misconduct and are gronds for discipline,
whether or not te act or omission occurred in the course of an attorey-client
relationship.

(b) SANCTIONS For misconduct' defined in the Federal Rules of Attorney Conduct'
for good causelshown, 'd ater notice and opportunity to be heard, any attorney ardmitted
to practice before a district court may be disbarred, suspended, reprimandedl or subjected to
such other disciplinary action as the district court deems appropriate. An attorney may also
be subject to the disciplinary authority of the state or states where the attorney is admitted to
practice for the same misconduct.

NOTE

This rule is based on Model Local Rule IV of the Federal Rules of Disciplinary C

Enforcement as recommended by the Committee on Court Administration and Case
Management in 1978 and ABA Model Rule of Professional Conduct 8.5 governing choice
of law for disciplinary authority. See Report on Local Rules Regulating Attorney Conduct
in the Federal Courts, Appendix V (July 5, 1995) (original version of Rule IV of the
Federal Rules of Disciplinary Enforcement).
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7 RULE 2. CONFIDENTIALITY OF INFORMATION

(a) A lawyer shall not reveal information relating to representation of a client unless the
client consents after consultation, except for disclosures that are impliedly authorized in
order to carry out the representation, and except as stated in paragraph (b).

(b) A lawyer may reveal, and to the extent required by Federal Rules of Attorney
Conduct 7 and 9(b) must reveal, such information to the extent the lawyer reasonably
believes necessary:

(1) to prevent the client from committing a criminal or fraudulent act that the lawyer
believes is likely to result in death or substantial bodily harm, or in substantial
injury to the financial interests or property of another: or

(2) to establish a claim or defense on behalf of the lawyer in a controversy between
the lawyer and the client, to establish a defense to a criminal charge or civil claim
against the lawyer based upon conduct in which the client was involved, or to
respond to allegations in any proceeding concerning the lawyer's representation of
the client.

Kf S ' ' NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.6 in its entirety with
one significant exception. The rule modifies Rule 1.6 to permit disclosures of confidential
information in order to prevent a fraudulent act which would result in substantial injury to
the financial interests or property of another. The rule was modified to reflect prevailing

L state views which permit this type of disclosure. Thirty-six states permit disclosure under
these circumstances, and five states mandate disclosure in these circumstances. By
permitting disclosure, the federal rule comports with or avoids conflict with forty-one
jurisdictions. See Roger C. Cramton, Memorandum to Participants of the, Special Study
Conference, 2 (Jan. 8, 1996). Finally, the rule provides a reference to Federal Rules of
Attorney Conduct 7 and 9 which are based on the ABA Model Rules of Professional
Conduct 3.3 and 4.1 respectively. This reference emphasizes that Federal Rule of Attorney
Conduct 2(b) is not the only provision of these rules which deals with disclosure of
information and that in some circumstances disclosure of such information may be required

7 and not merely permitted.

RULE 3. CONFLICT OF INTEREST: GENERAL RULE

(a) A lawyer shall not represent a client if the representation of that client will be
directly adverse to another client, unless:

(1) the lawyer reasonably believes the representation will not adversely affect the
relationship with the other client; and

(2) each client consents after consultation.

(b) A lawyer shall not represent a client if the representation of that client may be
materially limited by the lawyer's responsibilities to another client or to a third person, or
by the lawyer's own interests, unless:

VI-4-



L

(1) the lawyer reasonably believes the representation will not be adversely affected;
and V

(2) the client consents after consultation. When representation of multiple clients in
a single matter is undertaken, the consultation, shall include explanation of the
implications of the common representation and the advantages and risks involved. i

NOTE

This rule adopts ABA Model Rule of Professional Conduct' 1.7 in its entirety. Over
the last five years, the largest number of federal disputes involving attorney conduct
concerned conflict of interest rules. See Daniel R. Coquillette, Study of Recent Federal
Cases (1990-95) Involving Rules of Attorney Conduct, 3 (Dec. 1, 1995) (forty-six percent
of reported federal disputes involved conflict of interest rules).

RULE 4. CONFLICT OF INTEREST: PROHIBITED TRANSACTIONS
, ~~~~~~~~~~~~~i

(a) A lawyer shall not enter into a business transaction with a client or knowingly acquire
an ownership, possessory, security or other pecuniary interest adverse to a client unless:

(1) the transaction and terms on which the lawyer acquires the interest are fair and L
reasonable to the client and are fully disclosed and transmitted in writing to the
client in a manner which can be reasonably understood by the client; C

Li
(2) the client is given reasonable opportunity to seek the advice of independent
counsel in the transaction; and , 7

(3) the client consents in writing thereto.

(b) A lawyer shall not use information relating to representation of a client to the A

disadvantage of the client unless the client consents after consultation, except as permitted -
or required by Federal Rules of Attomey Conduct 2 or 7.

(c) A lawyer shall not prepare an instrument giving the lawyer or a person related to the
lawyer as parent, child, sibling, or spouse any substantial gift from a client, including a
testamentary gift, except where the client is related to the donee. -

(d) Prior to the conclusion of representation of a client, a lawyer shall not make or
negotiate an agreement giving the lawyer literary or media rights to a portrayal or account
based in substantial part on information relating to the representation.

(e) A lawyer shall not provide financial assistance to a client in connection with pending
or contemplated litigation, except that

(1) a lawyer may advance court costs and expenses of litigation, the repayment of
which may be contingent on the outcome of the matter; and

(2) a lawyer representing an indigent client may pay court costs and expenses of
litigation on behalf of-the client.

VI-5- L



(f) A lawyer shall not accept compensation for representing a client from one other thanthe client unless:

(1) the client consents after consultation;

(2) there is no interference-with the lawyer's independence of professionals
L. judgment or with the client-lawyer relationship; and

(3) information relating to the representation of a client is protected as required byFederal Rule of Attorney Conduct 2.

(g) A lawyer who represents two or more clients shall not participate in making aggregate
settlement of claims of or against the clients, or in a criminal case an aggregated agreement
as to guilty or nolo contendere pleas, unless each client consents after consultation,
including disclosure of the existence and nature of all the claims or pleas involved and of
the participation of each person in the settlement.'

(h) A lawyer shall not make an agreement prospectively limiting the lawyer's liability to a
client for malpractice unless permitted by law and the client is independently represented in
making the agreement, or settle a claim for such liability with an unrepresented client or
former client without first advising that person in writing that independent representation is
appropriate in connection therewith.

(i) A lawyer related to another lawyer as parent, child, sibling or spouse shall not
represent a client in a representation directly adverse to a person who the lawyer knows is
represented by the other lawyer except upon the consent by the client after consultationr regarding the relationship.

(j) A lawyer shall not acquire a proprietary interest in the cause of action or subject
A, matter of litigation the lawyer is conducting for client, except that the lawyer may:

(1) acquire a lien granted by law to secure the lawyer's fee or expenses; and

(2) contract with a client for a reasonable contingent fee in a civil case.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.8 in its entirety exceptfor the cross references to these rules. Again, over the last five years, the largest categoryof federal disputes involving attorney conduct centered on conflict of interest rules. See
L. Daniel R. Coquillette, Study of Recent Federal Cases (1 990-95) Involving Rules, of

Attorney Conduct, 3 (Dec. 1, 1995) (forty-six percent of reported federal disputes involvedconflict of interest rules). DR 4-101(B)(2) and (3), DR 5-103, DR 5-104, DR 5-106, DR
5-107(A) and (B), DR 5-108 and DR 6-102 are the corresponding provisions of the ABACode of Professional Responsibility.

RULE 5. CONFLICT OF INTEREST: FORMER CLIENT

(a) A lawyer who has formerly represented a client in a matter shall not thereafterrepresent another person in the same or a substantially related matter in which that person's

VI-6-
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interests are materially adverse to the interests of the former client unless the former client
consents after consultation. L
(b) A lawyer shall not knowingly represent a person in the same or a substantially related
matter in which a firm with whichthe lawyer formerly-was associated had previously
represented a client, EL,

(1) whose interests are materially adverse to that person; and '

(2) about whom the lawyer had acquired information protected by Federal Rules of Lu
Attorney Conduct 2 and 5(c) that is material, to the matter,

unless the former client consents after consultation. K
(c) A lawyer who has formerly represented a client in a matter or whose present or forner '
firm has formerly represented a client in a matter shall not thereafter:

(1) use information relating to the representation to the disadvantage of the former
client!except as Federal Rule of Attorney Conduct 2'and 7 would permit or require
withrespect to axclient, or when the information- has becOme generally known; or

(2) reveal information relating to the representation except as Federal Rule of
Attorney Conduct 2 or 7 would permit or require with respect to a client.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.9 in its'entirety except
for the cross references to these rules. DR 4-101(B) and (C) and DR 5-105(C) are the
corresponding provisions of the ABA Code of Professional Responsibilitv.

RULE 6. IMPUTED DISQUALIFICATION: GENERAL RULE

(a) While lawyers are associated in a firm, none of them shall knowingly represent a
client when any one of them practicing alone would be prohibited from doing so by Federal
Rules of Attorney Conduct 4, 5(c) or 6.

(b) When a lawyer has terminated an association with a firm, the firm is -not prohibited
from thereafter representing a person with interests materially adverse to those of a client J
represented by the formerly associated lawyer, and not currently represented by the firm,
unless:

(1) the matter is the same or substantially related to that in which the formerly -
associated lawyer represented the client; and

(2) any lawyer remaining in the firm has information protected by Federal Rules of l
Attorney Conduct 2 and 5(c)' that is material to the matter.

(c) A disqualification prescribed by this rule may be waived by the affected client under £
the conditions stated in Federal Rule of Attorney Conduct 3.

VI-7- ,Xm
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L<^/ NOTE

This rule adopts ABA Model Rule of Professional Conduct 1.10 almost in its entirety
l7 except for cross references tomthese rules. The rule does not include a federal rule similar to
L. ABA Model Rule 2.2, dealing with the lawyer as an intermediary. No recent federal cases

have involved ABA Model Rule 2.2, and the matter should be left to state rules. See Daniel
F, R. Coquillette, Study of Recent Federal Cases (1990-95) Involving Rules of Attorney

Conduct, 3 (Dec. 1, 1995) (no reported federal disputes involve Model Rule 2.2). DR 5-
105(D) is the corresponding provision of the ABA Code of Professional Responsibility.

RULE 7. CANDOR TOWARD THE TRIBUNAL

F (a) A lawyer shall not knowingly:

(1) make a false statement of material fact or law to a tribunal;

(2) fail to disclose a material fact to a tribunal when disclosure is
necessary to avoid assisting a criminal or fraudulent act by the client;

E (3) fail to disclose to the tribunal legal authority in the controlling
jurisdiction known to the lawyer to be directly adverse to the position of
the client and not disclosed by opposing counsel; or

(4) offer evidence that the lawyer knows to be false. If a lawyer has offered
material evidence and comes to know of its falsity, the lawyer shall take reasonable
remedial measures.

(b) The duties stated in paragraph (a) continue to the conclusion of the proceeding, and
apply even if compliance requires disclosure of information otherwise protected by Federal
Rule of Attorney Conduct 2.

(c) A lawyer may refuse to offer evidence that, the lawyer reasonably believes is false.

(d) In an ex parte proceeding, a lawyer shall inform the tribunal of all material facts
known to the lawyer which will enable the tribunal to make an informed decision, whether
or not the facts are adverse.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 3.3 in its entirety except
for a cross reference to these rules. To preserve the integrity of the court proceedings,
candor toward the tribunal is a matter of significant federal interest, and as such, requires a

L. single uniform standard applicable in all federal courts. See Roger C. Cramton,
Memorandum to Participants of the Special Study Conference, 2-3 (Jan. 8, 1996). DR 7-
102 and DR 7-106(B) are the corresponding provisions of the ABA Code of Professional
Responsibility.
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RULE 8. LAWYER AS WITNESS

(a) A lawyer shall not act as an advocate at a trial in which the lawyer is likely to be a
necessary witness except where:-'

(1) the testimony relates to an uncontested issue; C
L.

(2) the testimony relates to the nature and value of legal services rendered in the
case; or

(3) disqualification of the lawyer would work a substantial hardship on the client. L

(b) A lawyer may act as advocate in a trial in which another lawyer in the lawyer's firm
is likely to be called as a witness unless precluded from so doing by Federal Rules of Li
Attorney Conduct 3 or 5.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 3.7 in its entirety, V
except for a cross reference to these rules. Over the last five years, ten percent of reported
federal disputes involve lawyer as witness rules. See Daniel R. Coquillette, Study of
Recent Federal Cases (1990-95) Involving Rules of Attorney Conduct, 3 (Dec. 1, 1995).
Thus, a federal lawyer as witness rule is needed to create uniform standards of conduct for
attorneys practicing in the federal courts. The corresponding provisions of the ABA Code
of Professional Responsibility are DR 5-101(B) and DR 5-102. C

RULE 9. TRUTHFULNESS IN STATEMENTS TO OTHERS

In the course of representing a client a lawyer shall not knowingly:

(a) make a false statement of material fact or law to a third person; or K
(b) fail to disclose a material fact to a third person when disclosure is
necessary to avoid assisting in a criminal or fraudulent act by a client, unless disclosure is
prohibited by Federal Rule of Attorney Conduct 2. L

NOTE

This rule adopts ABA Model Rule of Professional Conduct 4.1 in its entirety except
for a cross reference to these rules. The corresponding provision of the ABA Model Code C

of Professional Responsibility is DR 7-102. LI

17-9
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RULE 10. COMMUNICATIONS WITH PERSONS REPRESENTED BY
COUNSEL

In representing a client, a lawyer shall not communicate about the subject of the
representation with a person the lawyer knows to be represented by another lawyer in the
matter, unless the lawyer has the consent of the other lawyer or is authorized by law to do
so.

NOTE

This rule adopts ABA Model Rule of Professional Conduct 4.2 in its entirety. In
fact, the final rule is likely to reflect an agreement between the U.S. Department of Justice
and the Conference of Chief Justices, and be somewhat different from ABA Model Rule
4.2. Over the last five years, twelve percent of reported federal cases involve rules
governing communications with represented persons. See Daniel R. Coquillette, Study of
Recent Federal Cases (1990-95) Involving Rules ofAttorney Conduct, 3 (Dec. 1, 1995).
Thus, a federal rule is needed to create uniform standards of conduct for attorneys
practicing in the federal courts. The corresponding provision of the ABA Code of
Professional Responsibility is DR 7-104.

L0
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COMMITThE ON RULES OF PRACTICE AND PROCEDURE
Draft Minutes of the Meeting of June 19-20, 1997

Washington, D.C.

The mid-ycar meeting of the Judicial Conference Committee on Ruls of Prdctice and
Procedure was held in Washington, D.C. on Thursday and Friday, June 19-20, 1997. The
following members were present:

Judge Alicemaric H. Stotler, Chair
Judge Frank W. Bullock, Jr.,
Judge Frank H. Eastcrbrook
Professor Gcoffrey C. Hazard, Jr.
Judge Phyllis A. Kravitch
Gene W. Lafitte, Esquire
Judge James A. Parker
Alan Wr Perry, Esquire
Sol Schreiber, Esquire
Judge Morey L. Sear 1

Chief Justice E. Norman Veasey
Acting Deputy Attorney General Seth P. Waxman
Judge William R. Wilson

Alhn C. Sundberg, Esquire was unale to bepresenL Mr. Waxman was able to attend ihe
meeting only on June I). lan H. Gershengorn, Esquire and Roger A. Pauley, Esquire rcprescntcd
the Depar=Lcnt of Justice on-June 20.

Supporting the committee were: Professor Daniel R. Coquillette, reporter to the
committcc. Peter G. McCabe. secretary to the committe; John K. Rabicj, chief of the Rules
Committee Support Office of the Administrative Office of the United States Courts: Mark D).
Shlapiro, senior attorney in that office: and Patricia S. Channon, senior attorney in the Bankruptcy
Judges Division of the Administiative Office.

Representing the advisory committees at the rneeting were:

Advisory Committee on Appellate Rulcs -
Judge James K. Logan, Chair
Professor Carol Ann Mooney, Reporter

Advisory Committec on Bankruptcy Rules -
'Judge Adrian G. Duplantier, Chair
Professor Alan N. Resnick, Repofter

Advisory Commintcc on Civil Rules
Judge Paul V. Niemeyer, Chair -
Professor Edward I. Cooper, Reporter
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Several members expressed support for the substance of the proposal. One lawyer-
member emphasized that it represented a significant improvement over the earlier draft. The L K
consensus of the committee, however, was that the subdivision should be returned to the
advisory committee fur redrafting in light of the comments made during the discussion.

Informattona! Items

Profesesor Capra pointed out that the committee notes to several of the Federal Rules of L
Evidence contained inaccuracies. The notes had been prepared to support and explain the
advisory committee's draft of the rules. But the rules ultimately enactcd by -the Congress differed
in several respects from the committee's versionw L

lIe reported, for example, that the advisory committee1had reviewed the notes recently
and had discovered that references in 21 notes to rules that were not in fact approved by the
Congress. In some instances the committee notes were directly contrary to the positions
eventually taken by the Congress. Accordingly, the committee notes were a potential trap for
unwary attorneys.

Hc stated that the advisory conmunittee was considering preparing a short list of editorial
comments pointing out the discrepancies between the notes and ihe rules and asking law book L
publishers to include the comments in thcir publications of the rules.l He explained that the
proposed comments would consist of short bullets set forthL at each troublesomne e section of the
rules The members were asked for their initial views of this proposed coursc of action .

A couple of participants suggested that it might be preferable to inform law book
publishers that the committee notes are not meaningful Wand should no longer be included in their
publications. Oither participants, however, responded that the notes were a part of the legislative
history of. the rules and should continue to be made available. Some members suggested that any
action that would help clarify the matter for users should be encouraged. Professor Coquillattc
added thaL 'he reporters had agreed to discuss the matter at their working l ancheon.

STATUS REPORT ON THE ATTORNEY CONDUCT STUDY

Professor Coquillette reported that he had completed work on the several background L
studies of attorney conduct that the committee had requested of him. IHc pointed out that tic last
two studies-analy7ing the case law under Frn. R. APP. P. 46 and bankruptcy cases involving K
attorney conduct rules-werc sct forth as Agenda Item 7. He tIbanked the Federal Judicial Center I

in general, ard Marie Leary in particular, for invaluable assistance in conducting the studies.
especially the survey of existing district court practices and prefcrcnces. He also thanked Judge
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Logan and Professor Mooney for their help in compiling the appellate court study and Patricia
Channon for her help on the bankruptcy study. le- concluded that the committee bad flow
studied attorney conduct in the federal courts in every meaningful way.

Potential Courses ofAction

Professor Coquillctte suggested thaL tbe committee might wish to consider four possible
courses of action regarding attorney conduct:

1. Do nothing.

2. Draft a model local rule on attorney conduct that could be adopted voluntarily by
the district courts, and possibly by the courts of appeals.

3. Draft a small number of national rules to govern attorney conduct in thc areas of
primary concern to bench and bar.

4. Draft both a model local rule and uniform national rulcs.

He stated that the committee had conducted two special conferences on attorney conduct
with knowledgeable lawyers, professors, and state bar officials. At the conferences, the
participants had expressed a wide range of diverging views on how best to address attorney
conduct issucs. There was no clear consensus among the participants as to whether conduct
matters should hej governed by uniform national rules-or by local court rules. Nevertheless, the
one thing that all the participants agreed upon was that the present system was deficient in
several res;cLcts and that the rules committees should take some kind of action.

He pointed out that the principal advantage of national rules is that they would sct forth a
uniform, national standard applicable in all federal courts. National rules, moreover, would have
the benefit of public comment and national debate under the Rules Enabling Act process. On the
other hand, a model local rule could be adopted more expeditiously and would not have to be
submited to the Congress. He noted that the recent Federal Judicial Center suvey had shown
that 30O of he courts favored national rules onattomey conduct, while,62% favored a local-rule
approach. He added that, to guide the committee's deliherations, he had includcd in the agenda
materials samples of (1) a model local rule for the courts of appeals; (2) an amnsmded version of
FED. R. APP- P 40;4and (3) uhiinm, federal rules of attorney conduct.

The members discussed generally the advantages and disadvantagees of each approach.
Several members Emphasized that all attomeys as a matter of policy should be governed by the
conduct ruaes of the states in which they are licensed to practice. They addcd, however, that it
might be appropriate to carve out a very limited number of exceptions for federal lawyers that
would govern areas where there were overriding federal interests.
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(Concerns of Federal Lawyerx
,~~~~~~~

Mr. Waxman pointed out that fcderal lawyers face uncertainty in their practice and nccd,
as a minimum, a clear federal lawto govem conflicts betwecn jurisdictions. He added that
federal law was needed in certain limited situations that impacted on the work of federal
attorneys. Chief Justice Veasey responded that the Department of Justice's intercst in uniformity
was undcrstandable. Nevertheless, state bars also want uniformity for all lawyers in the state.
There should not be one set of conduct standards in the state courts and a different standard for
the federal courts of that statc.

Mr. Waxman was asked which conduct issues were of particular concern to the L
Department of Justice and federal lawyers. He responded that there were no problems with the
rules governing attorney conduct within a court setting. Rather, the Department's concern was
limited to areas where state ethical rules Teach, or purport to reach, conduct by federal L
prosecutors and other attorneys conducting investigations outside the court *These include such
matters as contacts with represented parties, subpoenas directed to attorneys, and the presentation
of exculpatory evidence to grand juries.

Concerns in Bankruptcy ccases
L

Professor Coquillettc cxplaincd that attorney conduct in the bankruptcy courts raised
certain unique problems. The local rules of the bankruptcy courts gcnerally adopt the rules of the
district courts. Nevertheless, actual practice hi the bankruptcy courts is very different from that
in the district courts. Bank'ruptcy judges uually lcok for guidance on mattcrs of atirriey conduct
to the Bankruptcy Code and to the commondlaw of bankruptcy. There arc, he said, serious f
differences amnong the bankruptcy courts in applying these laws and a lack of clear and -specific
conduct case law and guidelines. He recommended that further rcsearch be conducted on
attorney conduct issues and practices in the bankruptcy courts. F

Judge Duplantierreported thatthe Advisory Committee on Bankruptcy Rules had a
subcommittee in place that was considering attorney conduct issues in banrkmptcy cases. 7'
Prolessor Resnick stated that contemporar bankruptcy practice-with thousands of creditors and U
claimants in an individual case-raises a number of specialized conduct issues that may not be
addrcssed adequately by existing state rules or by Wmodel l local court riiles. fle pointed out, for
example. that the Bankrupwqy Code itself defines a "disinterested person," and it requircs court
approval of certain appointments. Tihe statutory definition, hc said, was troublesome and had
been interpreted in diITerent wv.ys by the various cortsof appeals. lHe also noted that the .
advisory committee was -onsidering potential amendments to,,Ff:D.I R. BANKR. P. 2Q14, which
requires an attorney, or other professional person, to disclose certaii information to the court as 7
part of the appointmnt prioes.s.4. It zi , 'i

S j r f # t wj ,. , 2 ' , ..



.lunc 1997 Standing Cornittce Minutes - DRAFT Pagc 33

Committee Action

Professor Hazard moved that the committee begin drafting rules, identifying the
problems, and eliciting discussion.

.Judge Stotler concluded that there was a consensus among the committee members
that work should bcgin on drafting a set of national rules providing that state law governs
attorney conduct in the federal courts except in a few limited areas, such as certain
investigatory functions and certain aspects of bankruptcy practice. She asked Professor
Coquillette to continue with the work of drafting potential rules and making presentations on
attorney conduct issues to the advisozy committees. C 7 I;f

POSTING LOCAL RULES AND OFFICIAL BANKRUPT('Y FORMS ON THE INTFRNF'T

Mr. Rabiej reportcd that courts arc required by statute and rule to send copies of their
local rules to thc Administrative Office. The AO maintains the rules in loose-leaf binders in its
library. They are not readily available to the public.

lc H Lated that tile rules ouice intends to begin posting the local rules on the Internet as a
service to public. Hc added that the office had also proposed posting the official bankruptcy
forms on the Internet.

RE3PORT OF HF .STYLE SUBCOMMITTEE

Judge Parker, chair of the subcommittee, reported that the subcommittee had met with
Professor Coquillette and had drafted a short set of proposed guidelines designed to expedite the
process of reviewing proposed amendments for style. He pointed out that the advisory
committees and their reporters faced extremely short deadlines for completing drafls of proposed
amendments and committee notes.

Judge Parker said that the guidelines recommcnded that drafts be submitted by the
respective reporters to the rules ofkcc in the AO at last 30 days in advance of an advisory
committee meeting. The rules office immediately would sacnd copies to the advisoiy committee,
the style subcommittcc, and Mr. Garacr, the style consultant. Mr. Garner wouldthcn coordinate
and consolidate the comments of the style subcommittee within 10 days and return them to the
advisory committee reporter.

The reporter would then have 10 days to consider the comments of the style
subcommittee, incorporate those he or she deemed appropriate, and return a revised draft to the
rules office for transmission to the advisory committee members. Accordingly, the advisory
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April 8, 1996

TO: Director Ralph Mecham

FROM: Judge J. Clifford Wallace

RE: Jurisdiction of the Federal Circuit

I freely confess that I strongly believe that federal

judges should be generalist judges, and I oppose specialty courts

for the federal system. Why? Because our caseload is relatively

small (less than 2% of the nation's litigation), deals only with'

federal issues, and law areas are never cabined alone -- there is

always an overlap by jurisdiction or effect on the federal system.

Thus, it is no surprise I opposed exclusive appellate jurisdiction

in the Federal Circuit of patent cases. Patents deal with the

national economy and intersect with other issues -- they should

remain in the regular, general jurisdiction courts of appeals'.'

The judges of the Federal Circuit are fine judges -- but

I would eliminate this part of the jurisdiction of the Federal

Circuit. My position is institutional, not personal.

The Ninth Circuit recently decided an antitrust case

that had a patent issue, Hydranautics v. FilmTec Corp., 70 F.3d

533 (9th Cir. 1995) (Hydranautics). A few months earlier the'

Federal Circuit decided a parallel appeal of the very same case.

Apparently, the circuits' appellate jurisdictions overlapped,

thereby allowing appellants to appeal the same case to two

different courts, getting two bites from the proverbial apple.



This bizarre result points out yet another procedural

problem which the Federal Circuit's exclusive patent jurisdiction

creates. The Hydranautics situation is not a freak case, but

rather it is symptomatic of the intractable jurisdictional and 
Li

administrative difficulties which plague the Federal Circuit 
and

which support, I think, abolition of its patent jurisdiction. 4-J

Without getting bogged down in this case's convoluted C

history, I will outline the highlights. In April 1988, FilmTec

sued Hydranautics for patent infringement in the United States

District Court for District of Delaware; the action was r
transferred to the Southern District of California. Appeal was L

taken to the Federal Circuit. Skipping a few steps, after the

Federal Circuit gave a ruling on the patent claim adverse to

FilmTec, see FilmTec v. Hydranautics, 982 F.2d 1546 (Fed. Cir.

1992), Hydranautics sued in March 1993 in the District Court 
for

the Southern District of California, asserting an antitrust

violation resulting from FilmTec's allegedly fraudulent and

monopolistic patent litigation. Hydranautics brought its action

concurrently with a motion to amend its answer to FilmTec's 
L

original patent infringement litigation to allege the antitrust

violations.-

The district court dismissed Hydranautic's antitrust

violation claim and denied the motion to amend its answer to the 
L

patent infringement suit. Hydranautics appealed the antitrust

dismissal to our court, basing its jurisdiction on its antitrust

counterclaim. Hydranautics also appealed to the Federal Circuit,

-2- L
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basing jurisdiction on the district court's denial to amend to

allege antitrust violations to its answer to the patent

infringement suit. Thus, Hydranautics received two appellate

determinations of the same issue.

Its strategy paid off. The two appellate courts in this

F close case arrived at two different results, one of which was

favorable to Hydranautics. In FilmTec v. Hydranautics, 67 F.3d

931 (Fed. Cir. 1995), the Federal Circuit affirmed the district

court's dismissal. It opined that Hydranautics should have been

allowed to amend its answer to include the antitrust claim;

however, it concluded that such a claim would be futile. Because

the patent infringement suit was not a sham, the Federal Circuit

ruled that the Noerr-Pennington doctrine shielded FilmTec against

F the antitrust litigation.

In contrast, the Ninth Circuit in Hydranautics reversed

the district court's dismissal of Hydranautic's antitrust claim.

We held that if FilmTec obtained its patent through intentional

fraud, there, could be antitrust liability for predatory patent

litigation. We remanded on the question of fraud. We

distinguished the Federal Circuit's decision by asserting that in

L. that case "there is no dispute over the facts." 70 F.3d at 538

n.1. However, in the case presented to our court, there were

disputed facts -- or, at least, the panel perceived that there

r were.

Thus, Hydranautics received appellate review of its

antitrust claim in two different courts. By exploiting the

-3-



jurisdictional peculiarities of the Federal Circuit, Hydranautics

doubled its chances of a favorable result. The Federal Circuit

assumed jurisdiction on the basis of an amendment to an answer to

a patent infringement claim, and the Ninth Circuit assumed

jurisdiction over the same issue, simply characterized as a

separate claim. The Hydranautics case points to a true difficulty

in Federal Circuit jurisdiction. If a particular claim can be

characterized both as an amendment to an answer and as a separate,

permissive counterclaim, and if the facts allow a delayed

amendment and counterclaim, then the appellant can essentially

appeal the same issue to two different appellate courts. 
Li

The situation in Hydranautics is not necessarily unique F

to antitrust claims. The Federal Circuit exercises jurisdiction
F-

over claims which are often pendent to patent claims like Lanham

Act, copyright, and contract and property claims. See 8 Moore's

Federal Practice, 11 110.31[2] at 372-73 (2d ed. 1995). These

other types of claims could easily result in a Hydranautics-like

situation. For instance, the Federal Circuit has exercised

jurisdiction over copyright claims even when they are the only

claims remaining in an original suit. Abbott Labs. v. Brennan,

952 F.2d 1346, 1350 (Fed. Cir. 1992) ("although the [patent] issue

was not appealed, the appeal of the other issues was correctly I
taken to the Federal Circuit"). One could easily imagine a

similar copyright case -- in which prior determination of the

patent claim justified a delayed permissive copyright counterclaim

and amended answer -- that would result in appellant's parallel C

-4- L



appeals to both the general jurisdiction and Federal Circuits.

Moreover, as in the Hydranautics situation, the Federal

Circuit has shown little inclination to shift appellate

jurisdiction back to the general jurisdiction circuit courts to

avoid problems of judicial administration and appellate procedure.

Indeed, without a rule or statutory change, it may be that the

Federal Circuit would not have the discretion to do so. See

ke7 Moore's Federal Practice, 1 110.31[2]; see also Christianson v.

Colt Indus. Oper. Corp., 486 U.S. 800, 818 (1988) (Christianson).

While prudential considerations often lead courts to limit their

jurisdiction to some degree, the Federal Circuit's jurisdiction

is, by statute, not discretionary. In addition, the Federal

Circuit already has precedent allowing it to reconsider

jurisdiction on the basis of amended complaints. See Gronholz v.

Sears. Roebuck, 836 F.2d 515 (Fed. Cir. 1987) (transferring appeal

i back to regular circuit court of appeals after parties agreed, by

stipulation, to amend the original complaint, dropping the patent

is claim). Therefore, the Federal Circuit appears unwilling or

r unable to resolve this Hydranautics problem through prudential

jurisdictional rulings of its own.

Courts and commentators have recognized that the Federal
L

Circuit creates forum shopping opportunities. Theoretically, the

Federal Circuit is to assume jurisdiction in limited circumstances

only over those cases with "outcome[s] . . . substantially

governed by considerations unique to the field of patent law.'

Robert L. Harmon, Patents and Federal Circuit 631 (3d ed. 1994),

L -5-
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citiflq In re Innotron Diagnostics, 800 F.2d 1977 (Fed. Cir. 1986).

However, actual practice often does not measure up to that 
theory, K

allowing litigants to-manipulate jurisdiction.

The Supreme Court has held, in its lead case on the

jurisdiction of the Federal Circuit, that only one of a r

plaintiff's claims needs be a patent claim to 
confer jurisdiction.

See Christianson, 486 U.S. at 809; see Joseph R. Re, Federal 7

Circuit Jurisdiction Over ADpeals from District Court'Patent

Decisions, 16 AIPLA Q.J. 169 (1988). There are exceptions to this

version of the "well-pled complaint" rule, including the extension

of jurisdiction over counterclaims and consolidated 
cases. Id. at l

177-78. The rule creates significant opportunities 
for forum

shopping. At the initial, district court level, parties can forum

shop by drafting artful pleadings -- by simply adding or omitting l

patent claims. See Rochelle C. Dreyfuss, The Federal Circuit: A

Case Study in Specialized Courts, 64 N.Y.U. L. Rev. 1, 36-37 Li

(1989) (Dreyfuss) ("The well-pleaded complaint rule does nothing 
v

to deter forum shopping . . . [allowing] a plaintiff to maneuver Ad

around jurisdictional boundaries.?n), Both the plaintiff and

defendant can play this game, as the Federal Circuit can exercise

jurisdiction on the basis of counterclaims. See SchwarzkoPf

Development Corn. v. Ti-CoatinQ, 800 F.2d 240, 244 (Fed. Cir.

1986) ("[a~djudication of a patent counterclaim is the 
exclusive L

province of the federal courts"). 
C

The pattern in the Hydranautics case simply adds to this

confusion, allowing forum shopping not merely at the pleading 
Lo



level but at the appeals level. In the normal appeal, there

always is a bit of forum shopping to the degree that there is a

dispute concerning whether the claim truly is a claim "arising

under" the patent laws. -Ever since 1819, when the "arising under"

became part of the patent law, this question has created

considerable confusion. See generally Donald S. Chisum, The

Allocation of Jurisdiction Between State and Federal Courts in

Patent Litigation, 46 Wash. L. Rev. 633, 648 (1971). Simultaneous

appeals can be taken in the hope that the desired-for court rules

that the case falls within its jurisdiction. Once a court makes a

L transfer decision, the Supreme Court has ruled that the sister

C appellate court must accept the transfer as the law of the case.

See Christianson, 108 S. Ct. at 2178; see also Dreyfuss, 64 N.Y.U.

L. Rev. at 35 n.205. Thus, a party can appeal a case which onlyL
ambiguously involves a patent claim to the court of choice with

the hope that it will exercise jurisdiction.

The Hydranautics case creates an extra level of

appellate forum shopping whenever a party has the choice either to

bring a permissive counterclaim or amend its answer. Under such

circumstances, a party can, in effect, choose which court it wants

to hear its claims -- or, as in Hydranautics, that party can

choose to have two courts hear the same claim.

P Taking two appeals to two different courts on the same

issue strikes me as both unfair to litigants and wasteful of

judicial resources. At the very least, I recommend a revision of g/

the Federal Rules of Appellate Procedure to prevent the recurrence

-7-



LJ

of the Hydranautics procedural pattern. More broadly, I suggest a

reevaluation of the role and purpose of the Federal Circuit. The

Hvdranautics case is part of a pattern of jurisdictional
i~V -, , I "I , ,

confusion; rather than furthering uniformity of decisions -- which

is the Federal Circuit's primary stated purpose -- these

jurisdictional problems, as Hydranautics shows, create

inconsistency, at least at the level of the individual case. _

I suggest this be referred to the appropriate Judicial

Conference of the United States committees. L

rm

L)

Li
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May29, 1996

Honorable Stephen H. Anderson
60 Chair, Committee on Federal-State

Jurisdiction
Judicial Conference of the United States

L. 4201 Wallace F. Bennett Federal Building
125 South State Street
Salt Lake City, Utah 84138-1102

Dear Judge Anderson:

I noticed the item on the agenda for the June 20-21 meeting of your Committee entitled,

"Review of the Jurisdiction and Role of the United States Court of Appeals for the

Federal Circuit.' Being curious to know how this issue arose, I obtained a copy of

Senior Judge Clifford Wallace's letter to Ralph Mecham that was forwarded to your

Committee. This will respond to his discussion and perception of the FilmTec case,

which I and other judges of the Federal Circuit view as an aberration.

First, however, I would call your attention to the fact that Judge Wallace indirectly raised

the question of the Federal Circuits patent jurisdiction (and perhaps its existence) in

connection with the Judiciary's Long Range Plan for the Federal Courts when it was in

proposed form. Judge Wallace objected to the recognition and approval given the

Federal Circuit by Recommendation 17(b) (Recommendation 16(b) in the final Long

Range Plan) and asked that this matter be given further study. See Report of

Proceedings of the Judicial Conference of theUnited States (March 14, 1995), p. 23.
Under the procedures then in place, Recommendation 17(b) was referred to your

FederalState Jurisdiction Committee, which reported back to the September 1995

r meeting of the Judicial Conference that no change should be made to the Long Range

Planning Committees Recommendation 17. Report of Committee on Federal-State
JurtsdIcton (September 1995), p. 29. Judge Wallace opposed your Committee's report

for not change but the Judicial Conference voted to support your Committee. Report of

the Paoceedings of the Judicial Coiference of the United States (September 19S 1995),

r
ems~ ~ PII a tts(etebr1,19)



Honorable Stephen H. Anderson

May 29, 1996

Page 2 
iF

p. 45. Thus, it was surprising to me that essentially the same issue that was decided by

the full Judicial Conference, following review by your committee, would be considered

again by your committee at the insistence of the same judge less than a year later.

Nonetheless, I offer the following comments in response to Judge Wallace's letter of

April 8, 1996.

The FilmTec case has a compllcated history. Its facts are not different from those that 4

Judge Wallace describes, but his conclusions and his related comments about the

Federal Circuit are off-base.

In the Federal Circuit's third decision in the FilmnTec case, we upheld a decision by the

district judge to deny amendment of the answer to add an antitrust counterclaim on the

ground that it would have been futile, citing the Noerr-Penninfton doctrine. FilmTec

Corp. v. Hydranautics, 67 F.3d 931, 93749 (Fed. Cir. 1995). The Ninth Circuit, a

month later, when it might have deferred to the Federal Circuits decision, reversed the

dismissal by the same district judge of a separate antitust complaint based on the

same contention that the patent was fraudulently procured. It also held that the

antitrust claim was not a mandatory counterclaim in the patent suit, even though Ri was

based on fraudulent procurement of the patent It can be argued that the Ninth Circuit,

was wrong on both counts and, therefore, erroneously remanded the case for factual,

development But regardless of who was correct - the Ninth or Federal Circult - the,

two parallel appeals on the same issue in FilmrTec should not cause concern about the j

Federal Circuit's jurisdiction.

Judge Wallace refers to "intractable jurisdictional and administrative difficulties which L

plague the Federal Circuit' I would think that we are in a better position to address

whether such difficulties *plague' us. Clearly they do not The Film ec case is a rarity

- a sport if you will. We cannot recall any other similar situation oaumrng since the up

Federal Circuit was reated in 1982.

Judge Wallace states that the Federal Circuit has created 'forum shopping L

opportunities." This statement is wrong. One case does not support his conclusion that

there Is forum shopping. Even if the system were to create an occasional conflict,,that

would not overcome the clear advantages that have been achieved since the Federal

Circuit was created. The Federal Circuit was created to eliminate the extensive forum

shopping that existed prior to the court's formation and the near unanimous opinion of CT

those who litigate before the court has been that forum shopping is in fact a thing of the

past. There are no longer pro-patent circuits and anti-patent fir;cuits And the potential

for forum shopping on non-patent issues is deflated by the ,Fderal Circuits iconsistent

adoption of regional circuit law for "substantive legal issues over which we do not have

LJ



Honorable Stephen H. Anderson
May 29,1996
Page 3

exclusive subject matter Jurisdiction." Payless Shoesource Inc. v. Reebok Int'l. Ltd.,
998 F.2d 985, 987 (Fed. Cir. 1993). See also, e.g., Smroktree Corp. v. Advanced Micro
Devices, Inc., 977 F.2d 1555, 1561 (Fed. Cir. 1992) (using Ninth Circuit law on issues
under the Semiconductor Chip Protection Act); Carroll Touch, Inc. v. Electra Mechanical
Systems, Inc., 15 F.3d i573, 1583 (Fed. Cir. 1993) (using Seventh Circuit law on
antitrust issue); Atan, Inc. v. JS&A Group Inc., 747 F.2d 1422, 143740 (Fed. Cir. 1984
(in banc) (using Seventh Circuit law on copyright issues). As a result, the patent bar
and the corporate world, which lobbied intensely for the creation of the Federal Circuit,
are not seeking to change or remove the Federal Circuits patent jurisdiction. To my
knowledge, only Judge Wallace is trying to do this and I am confident that those who
may share his views are few.

Finally, Judge Wallace recommends a revision of FRAP, without specifying any
particular revision, and a reevaluation of the role and purpose of the Federal Circuit. I
submit that any objective reevaluation would affirm the wisdom of its creation. I also
doubt that a rule revision is needed to respond to one strange case. But whether that is
needed is quite a different matter from destroying the very basis on which the Federal
Circuit was created and on which it has achieved significant success.

Sincerely,

r ; ailenn L. Arcner, Jr.n
L Chief Judge
T.1
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SETTLEMENT PROGRAM

UNITED STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

121 SPEAR STREET E V

P.O. BOX 193939

DAVID E. LOMBARDI. JR. SAN FRANCISCO. CALIFORNIA 94119.3939 TEL (415) 744-9900

DIRECTOR AND FAX (415) 744-9725
CHIEF CIRCUIT COURT MEDIATOR

CLAUDIA L. BERNARD

CHRISTOPHER A. GOELZ November 12, 1996
ANN JULIUS

DANA L. CURTIS
C. LEWIS ROSS

CIRCUIT COURT MEDIATORS

L

Peter G. McCabe, Secretary
L Committee on Rules of Practice and Procedure

Judicial Conference of the United States
,h-urgood Marshall Federal Judiciary Building

Washington, DC 20544

L Re: Problem with Current FRAP 4(a) (4)

Lg 7 ~~Dear Mr. McCabe:

I am a court mediator with the Ninth Circuit Court of

Appeals. I am writing in my personal rather than official

L capacity to bring to your attention what -I think is a problem with
the current formulation of FRAP 4 (a) (4).

One of the recent improvements to the rule was the addition
of FRCP 60 motions filed within 10 days of entry of judgment to
the list of tolling motions. I assume that this change was
motivated by a desire to obviate the need for courts of appeals to

L determine in the timeliness context whether a motion expressing
Lf dissatisfaction with a judgment was more like a FRCP 59 motion or

more like a FRCP 60 motion. I applaud the endeavor.
Unfortunately, because the counting rules are different for FRAP

L- and FRCP, the amendment as crafted doesn't quite solve the
problem.

For an FRCP 59 motion to toll the time to appeal, it must be
"timely." According to Rule 59, the motion must be filed "no
later than 10 days after entry of judgment." FRCP 6 states that
in the computation of periods of less than 11 days, Saturdays,

L-, Sundays and legal holidays are excluded. As a result, the 10 day
period in Rule 59 can be anywhere from 14 to 17 calendar days.

L For an FRCP 60 motion to toll the time to appeal, it also
must be filed "no later than 10 days after entry of judgment."
Unfortunately, this 10 day period is set out in FRAP 4 and, as a

V result, FRAP 26 governs the computation of time. Under FRAP 26,
a'10 days" means 10 calendar days, not 10 court days.

K:



-2- -

The result appears to be that where a post-judgment motion is C

filed after 10 calendar days but within 10 court days, the court

of appeals is going to have to determine whether the motion is a

Rule 59 motion or a Rule 60 motion in order to decide whether it

tolls the time to appeal. I admit that this is probably not a

huge practical problem, but it does create an unnecessary
complication in the appellate process.

I see two staight-forward ways to address the problem. The

first is to move the 10 day time constraint for filing a tolling 7

Rule 60 motion into the FRCP. Then thesame counting rules would L
apply to both 10 day periods.

The more desirable approach from. my perspective would be to

have the same counting rules for FRAP and FRCP. The difference is

a frequent source of confusion and serves no purpose that I can

understand. My choice would be for the FRAP rules, which I find

more intuitive. In most cases under FRAP, " 7 days" is less than

"10 days" is less than "14 days." Under FRCP, "10 days" is always
equal to or greater than "14 days."

Another change that would at least ameliorate the situation LA

is to amend FRAP 4 to specify that FRCP 60 motions filed within 14

days toll the time to appeal. With that change, 6nly a truly

freakish set of circumstances would require a court to L
differentiate between Rules 59 and 60 for tolling purposes.

I appreciate your hard work to make the rzules of federal, [
practice more rational. I hope this furthers your efforts. I note

again that this is not an official position of the Ninth Circuit -

-only my personalperspective. ,7 L

Sincerely, ,

Chris Goelz
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MINUTES OF THE
L ~~~~ADVISORY COMMITTEE ON APPELLATE RULES

APRIL, 3 & 4, 1997

Judge James K. Logan' Chair of the Advisory Committee, called the meeting to
order at 8:40 -in the conference room of the Thurgood Marshall Federal Judiciary

L ~~Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon, Motz, Mr. Michael Meehan,

V ~~Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank iEasterbrook who is the liaison from
the Standing Committee, Judge James, Parker who chairs: the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to,
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

Approval of TMinutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonicL ~ ~meeting, were approved without any additions or corrections.

Restylization, of the Rules

The primary itemion the Committee's -agenda for the meeting was consideration
L ~~of the packet of restyled rules published for comment during 1996. Each member of

the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made

L ~~recommendations concerning their implementation.

r ~~~~The reaction, to -the undertaking was strongly positive. Of the eighteen
commentators who offered, general observations on the value of the project, all but one
was very favorable. The consensus was, that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier toL. ~~comprehend, and, that they are, as a result, fairer.



Rule 1

L
The Advisory Committee recommended making no post-publication changes in

Rule 1. The Reporter had recommended changing Rule l(a)(2) to state that "[w]hen
these rules provide for making and filing a motion or other document in the district
court, the procedure must comply with the practice of the district court." The
Committee disagreed. To the extent that "making" is distinguished from "filing,l" it K
refers either to service - as in making a motion by serving it - or it refers to making an
"oral" motion. To the extent that the Appellate Rules are concerned with district court
practice, the rules deal only with the filing of papers in the district court. C

Judge Easterbrook asked that Rule 1(b) be placed on the Committee's agenda
for future consideration. He, noted that it says that the appellate rules l7do not extend or cr - Ig
limit the jurisdictiou of the court of appeals." ,,Yet,i,,ihe Supreme Court has clearly
stated that failure to comply with Rules 3, 4,,,or 5 creates, a jurisdictional defect.: The
recent amendments to theRules Enabling Actpermit therules to define finality for K
purposes of appeal. ',

Rule 2 l'

The Advisory Committee approved the minor style changes suggested by the
Reporter.

Rule 3

The Advisory Committee approved one major change in Rule 3 and several
minor changes.

The major change is to incorporate the sole remaining paragraph of Rule 3.1 as
subparagraph 3(a)(3) and move existing subparagraph (3) to subparagraph (4).

Several commentators suggested that paragraph (b) of the published rule blurred
the distinction between joint and consolidated appeals. The Committee rejected the
suggested language aimed at clarifying the distinctions. In particular, the Committee
found the description of consolidated cases misleading for two reasons: first, appeals
from a single judgment may be consolidated rather than Joined when the interests of the,
appellants are such that joinder is not practicable; second, the extent to which
consolidated appeals functions as a single appeal is unclear., The Committee also
decided to alter a provision, contained in the published version, requiring that a court
"order" consolidation. The Committee agreed that consolidation should be court
initiated, but that consolidation could be accomplished by court rule rather than by 7
court order. M

2
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MINUTES OF THE'
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski,- Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the -liaison from
the Standing Committee, Judge James Parker who- chairs the Standing Committee's
Subcommittee on Style, and Professor' Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a'consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, 'from the Fed'eral JudicialaCenter, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

Judge Logan introduced Jludge Motz and welcomed her to the Advisory
Committee.

Approval of Minutes

The minutes of the April 1996 meeting, and of the May 1,'1996, telephonic
meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.



L
judgment has been entered; in contrast, notice from a judge that the judge intends to
enter judgment is not sufficient.

Rule 4(b)(1)(B)(ii) was changed back to the language in the existing rule so that
it says the government may appeal within 30 days after entry of judgment or "the filing
of a notice of appeal by any defendant." The published rule would have permitted the
government to appeal within 30 days after "the filing of the last defendant's, notice of
appeal." The published version eliminated an ambiguity created by the term "any L
defendant.' Requiring the government to appeal within,30 days after the filing of a
notice by "any defendant" could mean that the government may file its notice of ,appeal
as to all defendantstas late as 30 days after the last notice is filed by any defendant,
Conversely,, it may mrnean that the government must file its notice within 30,,days after
the first defendant files a notice ofappeal. ;,'The~ published,,ver-sion, however ,,,createdits l
own problems., One of the commentator'sld-noted thatatco-defendant can plead guilty
and begin servingtime perhaps a year prnmore prior to, the sentencing of another co-
defendant. The published language could permit the, government to simultaneously
appeal bothsentences if the, second defiendant appeals. ,4,The lgpyernment's appeal from
the first sentence co~uld, therefore, be filed l ft e first 1 defendant beganseryg .s-
time.

Before deciding to return to the current language, theCommittee considered,
and ultimately rejected, alternative solutions to the problem.I 1,The 4(b)(1l)(B)(ii)
problem is not solved by limiting the government's filing time to 30 days after
judgment or "the filing of a notice of appeal by the defendant or, if there were multiple C

defendants, the filing of the last notice of appeal filed by, any of the defendants who 0
were tried together and whose judgments were entered on the same day." That
solution is problematic because defendants who are, tried on th same day often are not
sentenced simultaneously, nor are their judgments entereld we clerk on- the same L
day. Eliminating the requirement that the Judgments be lentered on the same day
reopens the possibility of the government being able to appealpjas much as, a year, or
more, after a co-defendant's judgment hasbeen entered whien there is a significant ar
delay in the sentencing of one co-defendant. Another 4ternative ,cronsidered was to
allow the government to appeal within 30 days, after theilingf the last, notice of
appeal by any of the defendants whose appeals were enttredwithin 30 days'l of another
co-defendant's appeal. The problem with that solution is that mif eore ethan
two co-defendants there is still a rolling window. Appel 1 o uld be ftllowed by 30 -2tL
days later by appeal two and appeal three could follow i15 days later, etc. As the
discussion became increasingly convoluted, the Cornmittee una ousy decided to
return to the "ambiguous" existing languageIand to place iedproblem on Committee's-
docket for later thorough discussion ) [ I!r .,

4 r~l [ 113 tro [ 1-1 lil l Al ' rlt ,i I
Two commentators opposed the change in (c t 0l equirea inmate to

use the special internal mail system for legal mail, if there is suh a system. The

4
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

lee Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will

L Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams; whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

Approval of Minutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
L. meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to

f comprehend, and, that they are, as a result, fairer.
L >

Lo
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A 3-calendar-day period is also used in Rules 25(c) [dealing with manner of
service] and 26(c) [dealing with a party's additional time to act after service by mail or
commercial carrier]. L

Rule 26

The Advisory Committee's discussion of the meaning of calendar days" in
Rule 25 led the Committee to also recommend amendment of Rule 26(a)(2) to provide
that Saturdays, Sundays, and legal holidays are not excluded when a period is stated in
calendar days.

The discussion again surfaced about whether Rule 26(a)(2) should be amended l
to exclude intermediate Saturdays, Sundays, and holidays whenever a period is less
than 11 days. That would make the appellate rule consistent with the civil rule. It was I
decided that such a substantive change should not be made at this point, but that it
should be considered in the future.

Rule 26.1

The only changes suggested in Rule 26.1 were adopted following the,
publication of the rule in September 1995. The changes were tentatively approved by
the Standing Committee in summer 1996.

The Committee Note developed in conjunction with the prior publication will be
used. Minor modifications have been made so that it is consistent with the other notes n

in the style package. L
Rule 27

Rule 27(a)(3)(A) was amended to clarify that if a court intends to grant a motion
authorized by Rules 8, 9, 18, or 41, but the court does not want to await a response to
such a motion, the court must give reasonable notice to the parties before the court
grants the motion. The Committee agreed that it is implicit in the rule that a court may -

deny a motion at any time; a court need not await a response or give notice prior to 9
denying a motion. There was discussion about the advisability of adding a sentence to
Rule 27(a)(3)(A) stating that a motion may be denied at any time. It was decided that
because of the substantive nature of the recommendation, consideration of any such
language should be taken up at a later time. Because Rule 27(b) states that a court may
act on a motion for a procedural order without awaiting a response, the reference in
27(a) to procedural orders was omitted. L

It was also agreed that a court may act without awaiting a reply to a response.
In an effort to remove any implication that there is an absolute right to file a reply

9o £
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MINUTES OF'THE
ADVISORY COMMITTEE ON APPELLATE RULES

N ' APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge, Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna', frorm the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting'via speaker phone connection.

Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee. '

Approval of Minutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
' meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's 'agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made,
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.



There was discussion about the mixture of singular and plural nouns in the title
of Rule 32. The Advisory Committee voted to make them all plural, but noted that the
title of the rules do not consistently use either singulars or plurals. The Committee Li
asked Bryan Garner to assume review of the titles.

The Advisory Committee noted that the Committee Note will need to be,
amended to conform to the changes made in the text of the rule. The Reporter was also
asked to try to incorporate some of the examples found in the seventh circuit's K
explanation of its rule.

Rule 33 "

No changes were recommended in Rule 33.

Rule 34 L

The Reporter's memorandum suggested that any statement about oral argument
must be included in the party's brief. One niember objected to the suggestion, stating
that the parties are in a better position to assess the need for oral argument after the
briefs are filed. Another member suggested that Rule 34 should authorize local rules .
that require a party's principal brief to state whether the party requests oral argument.
There was discussion about whether such a rule would violate Rule 32(d). Rule 32(d)
restricts adoption of local rules concerning "form" and presumably would not preclude L.
such a requirement.

The Committee decided not to direct when or how the statement should be filed. 7 - ; L
The Committee did recommend, however, a number of amendments to Rule 34(a).
First, it was decided to authorize local rules that require parties to file a statement
concerning oral argument. Second, the language was altered to make it clear that the
statement may indicate that the parties do not want oral argument. Third, the first
sentence of 34(a) was made a separate paragraph (1).

Because some members believed that a uniform federal rule governing the time
and placement of statements concerning oral argument would be preferable to
authorizing local rules, it was suggested that the consideration of a uniform federal rule
should be added to the Committee's table of agenda items.

Judge Parker noted that subdivisions (a), (b), (d), (e), and (f) refer to a "party",
but subdivisions (c) and (g) refer to "counsel". If an unrepresented party is not
allowed to argue or bring physical exhibits to the argument, the distinctions are correct.
But if unrepresented parties are allowed to so act, the distinctions may be problematic.
Changing both (c) and (g) to passive voice would eliminate identification of the actor. X-

But because an unrepresented party who presents the oral argument is acting as o

13
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the, Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present, Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

&Jdge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

Approval of Minutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.

K 1 D



counsel, and because the language distinctions have not caused any difficulties, the p
Advisory Committee agreed not to make changes in either (c) or (g).

Another problem that sometimes arises under Rule 34(g) is whether, during F

oral argument, an attorney may use a chart or diagram that has not been admitted into
evidence. Disputes have arisen about whether the use of such a chart is an attempt to
introduce new evidence at oral argument. A !suggestion was made that Rule 34 should
state that an exhibit that is not already a part of the record may be used only with T - A. T
consent of the other party, or with the court's permission. Most members of the,
committee understand ,the current rule to allow use of charts, etc, that have not been L
admitted into evidence. The fact that the rule dpermits the circuit clerk to destroy the J

exhibits if counsel does notareclaim them within a reasonable time indicates that the
rule refers, at least in part, to fitems not admitted into evidencj in the trial' court. 'The
circuit clerk may not, Iof course, destroy eyidence. The Committee decided to add the
issue to its table of agenda items. I I

Rule 35

Most of the recommendedchanges in this rule are the result of comments, El
submitted following the September 1995 publication of this rule. 'IThe amendments
suggested in the September 1995 publication, and the Advisory Committee's post- L
publication recommendations, were tentatively approved by the Standing Committee in
July 1996.

The only additional changes recommended were in subdivision (f) and some
other minor style changes.

Within the last year new legislation was passed concerning participation of a
senior judge in an en banc hearing. Congress, in Pub. L. 104-175, amended 28
U.S.C. § 46(c). As amended § 46(c) provides: £3

A court in banc shall consist of all circuit judges in regular active service
or such number of judges as may be prescribed in accordance with - r
section 6 . . ., except that any senior circuit judge of the circuit shall be
eligible
(1) to participate, at his election and upon designation and

assignment pursuant to section 294(c) of this title and the rules of '
the circuit, as a member of an in banc court reviewing a decision
of a panel of which such judge was a member, or

(2) to continue to participate in the decision of a case or controversy
that was heard or reheard by the court in banc at a time when~
such judge was in regular -active service.

The statutory language governs which judges can participate in an en banc

14
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee, Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the

7 Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing Committee. Mr. Patrick Fisher, who represents the clerks, was present.
Mss. Judy McKenna, from theL Federal Judicial Center, and Mr. John Rabiej, of the

7 Axndministrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

Approval of Minutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

K Restylization of the Rules

The primary item on the Committes 'agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of

L. the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made

7 recommiiendations concerning their;implementation.

The reaction to the undertaking was strongy positive. Of the eighteen
commentators who offered generaliobservations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that'they are, as a result, fairer.

L
L~ A



Rule 36

The Advisory Committee recommended amendment of the title of Rule 36 so LI
that it becomes: "Entry of Judgment; Notice".

Rules 37 and 38

No changes were recommended in either Rules 37 or 38. -A commentator stated K
that Rule 38 violates the First Amendment because the right to petition the government
for redress of grievances is not limited to non-frivolous petitions Members of the
committee noted, however, that the Supreme Court has decided that there is no
constitutional right to file a frivolous law suit.

Rule 39 ,

The Advisory committee recomunended minor word changes in Rule 39. One'
commentator suggested amending the rule, to clarify whether the court of appeals or the 97 -Z L

district court determines attorney's fees that are awarded as costs on appeal. Because
such a change would be substantive, the Advisory Committee placed that suggestion on
its agenda for future consideration.

Rule 40

The only change recommended was to amend the rule so that it consistently
refers to "panel rehearing" rather than simply to "rehearing." Some time was spent L
comparing Rules 35 and 40 and any possible unintended effects flowing from the
amendments of those two rules. One member asserted that until now Rule 40 governed
both petitions for panel rehearing and for rehearing en banc. Another disagreed.
Previously, Rule 35 governed "suggestions" for rehearing en banc and Rule 40
governed only "petitions" for rehearing, Given-the fact that under the amended rules
both panel rehearings and rehearings en banc will be requested in "petitions" the
Advisory Committee concluded that it would be best to amend Rule 40 so that it clearly
governs only "panel rehearings".

The difference between 35(e) and 40(a)(3) was discussed. Rule 35(e) says that
a response to a petition may not be filed unless the court orders a response. Rule
40(a)(3) also says that an answer may not be filed absent court permission, but that a
panel rehearing ordinarily will not be granted in the absence of the court's request for
an answer. The consensus was that the distinctions are appropriate. When an en banc
rehearing is granted, it is not as important that the winning party have an opportunity
to speak before the court grants the rehearing. ] In those instances the winner will be
heard during the rehearing. If a panel rehearing is granted, however, the court usually
enters a new dispositive judgment and the winning party should have an opportunity to

16K
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MINUTES OF THE
ADVISORY COMMITTEE ON APPELLATE RULES

APRIL 3 & 4, 1997

Judge James K. Logan, Chair of the Advisory Committee, called the meeting to
order at 8:40 in the conference room of the Thurgood Marshall Federal Judiciary
Building. The following Advisory Committee members were present: Judge Will
Garwood, Judge Alex Kozinski, Judge Diana Gribbon Motz, Mr. Michael Meehan,
Mr. Luther Munford, and Mr. John Charles Thomas. Mr. Robert Kopp was present
representing the Solicitor General. Judge Stephen Williams, whose term on the
Advisory Committee had recently expired, was in attendance. Judge Alicemarie Stotler
who chairs the Standing Committee, Judge Frank Easterbrook who is the liaison from
the Standing Committee,'Judge James Parker who chairs the Standing Committee's
Subcommittee on Style, and Professor Daniel Coquillette who is the Reporter for the
Standing Committee were all present, as was Mr. Joseph Spaniol who is a consultant to
the Standing ComMmittee. Mr. Patrick Fisher, who represents the clerks, was present.
Ms. Judy McKenna, from the Federal Judicial Center, and Mr. John Rabiej, of the
Administrative Office, were also present. Mr. Bryan Garner was present for portions
of the meeting via speaker phone connection.

Judge Logan introduced Judge Motz and welcomed her to the Advisory
Committee.

Approval of Minutes

The minutes of the April 1996 meeting, and of the May 1, 1996, telephonic
meeting, were approved without any additions or corrections.

Restylization of the Rules

The primary item on the Committee's 'agenda for the meeting was consideration
of the packet of restyled rules published for comment during 1996. Each member of
the Committee received copies of all comments submitted during the publication
period. Prior to the meeting the Reporter summarized the comments and made
recommendations concerning their implementation.

The reaction to the undertaking was strongly positive. Of the eighteen
commentators who offered general observations on the value of the project, all but one
was very favorable. The consensus was that substantial improvements had been made
in both the language of the rules and in their structure, that the rules are easier to
comprehend, and, that they are, as a result, fairer.



be heard before the new judgment is entered.

The possible merger of Rules 35 and 40 was discussed and added to the
Committee's table of agenda items. At least one difficulty with the merger was noted: |37
Rule 35 governs initial en banc hearings as well as rehearings en banc. That is the
apparent reason for the placement of Rule 35 prior to the rule governing Entry of Li
Judgment (Rdle 36) and before Rule 40.M

Rule 41

All but one of the recommended changes were the result of comments submitted _

following tde September 11995 publication of this rule. The amendments suggested in
the September 1995 publication and the Advisory Commrittee's post-publication
recommendationsg'were tentatively approved by the Standing Committee at its July 1996
meeting.

The one new change recommended by the Advisory Committee is in Rule L
41(d)(2)(B). The change requires a party who files a petition for a writ of'certiorari to
notify the circuit clerk in writing that the petition has been filed.

Rule 42

No changes were recommended.

Rule 43

The only change recommended was to change "Office-Holder" to
"Officeholder" in the caption of 43(c)(2).

Rule 44

No changes were recommended. i

Rule 45

The only change recommended was to substitute "under the court's direction"
for "under the direction of the court" in 45(b)(2).

Rule 46

A number of language changes were recommended in Rule 46(a)(2). First, the
language stating that the form would be "furnished by the clerk" was deleted as

17 L
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4JUDGE JRMES K. LOGRN ID-:913-782-9855 FEB 26`97 9:22 No.0 1 P .02

UNITED STATES COURT OF APPEALS

FORTHE NINTH CIRCUIT

L ALEX KOZINSKI February 18, 1997 (818) 583-7014
US. CIRCUITJUDGE FAx 583-72 14

koazinsklmi mlzar.usex.VIls

The Honortable James K. Logan
Senior Judge A9J

U.S. Court of Appeals b Prat/7?{.
for the Tenth Circuit ° i

P.O. Box 790
Olathe, K sas 66051-0790

Dcar Jud ga

A Co league has proposed several modifications to Rule of
Appella. Procedure 28(j); I agree that they are worth the
Committee's consideration.

As you know, under Rule 28(j), a litigant who d:iscovers -- or
merely decides -- that an authority not cited in his brief is rel-
evant to the case may send a letter to the court "setting forth
the citation[]

we receive such letters in a high percentage of cases. These
letters arrive, in some cases, hours or minutes before oral argu-
ment. Frequently, the cases themselves are not attached,

>4 requiring law clerks to scramble for books or Westlaw prinLouLs.
In addition to newly available cases and statutes, the letters
sometimes reference materials the party merely overlookcd in a

previous filing.

The proposed amendments (which could be adopted individually
or jointly) are

(1) require the parties to attach copies of the cases or
statutes to their letters.

(2) require that, absent cxtraordinary circumstances, at.]
28(j) submissions be made at least 24 hours herore oral
argument;

7
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JUD.GE JAMES K. LOGRN ID :913-782-9855 . FEB 26' 97 9:23 No.001 P.03

r

The Honortable James K. Logan
Senior Judge
U.S. Court of Appeals
for the Tenth Circuit

(3) limit 28(j) submissions to materials that became 2
available after the filing of the party's most recent LJ
brief.

Sin er

/A x K zinski

AK:FAB/fb

IJ.
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CAMRCNNB E PKL

BURLINGHAM UNDERWOOD LLP

M lCHAEL MAR4KS CODHEN4 ONE BATTERY PARK PLAZA
NEVADE S. HOOKER, JR- ROBERT B. POHL

ERRY L. STOLTZ NEW YORK, NEW YORK 10004-1484 OF COUNSEL

L 'EOFFREY J. GINOS

LIZABETH L. BURRELL

JIOSEPH C. SMITH TELEPHONE 2t2-422-7585

VILLIAM H. HAGENDORN FAX: 212-425-4107

SPECIAL COUNSEL TELEX: 283814-SRII-UR

May 21, 1997

V>1 Our File: 91091

Mr. Peter G. McCabe, Secretary
Committee on Rules of Practice and
Procedure of the Judicial Conference
of the United States
Washington, D.C. 20544

Dear Mr. McCabe:

Thank you for your letter dated May 8.

I missed the April 1996 preliminary dra t of the
Committee's proposed revision of FRAP Rule 46(a). Thank you for
sending me a copy of the Request for Comment published last year.

To be frank, I'm not at all certain what the status is

of the High Court for the Trust Territory now that Palau's status
has been stabilized. I think it would be prudent for the Committee
to inquire of the Solicitor of the Interior Department.

There are two Northern Mariana courts from which appeals
may be taken directly to the Ninth Circuit: the District Court and

LF, the Supreme Court. This structure would be analogous to the United
States District Court and the Supreme Court of Puerto Rico if
appeals from both were taken to the First Circuit (which, of
course, is not the case since appeals from the latter go zo theL) U.S. Supreme Court). Accordingly, I believe Rule 46(a) ought to
mention the N.M.I. Supreme Court (unless in the Rule the word
"state" is defined to include commonwealths)



Mr. Peter G. McCabe - 2 - May 21, 1997 L)
Secretary

Incidentally, many years ago, the Maritime Law
Association urged Congress to give the Ninth Circuit certiorari. 1
jurisdiction over decisions of the High Court of American Samoa,
now the only American court with Federal jurisdiction whose
decisions are not appealable. Unfortunately, the effort was
frustrated by Samoan objections to determinations being made off
island on issues of title to land and- succession to hereditary
tribal office. These are surely not insurmountable obstacles and .
it may be time for someone (the Judicial Conference?) to propose L
it again.

X' creiy, ~

ichael Marks Cohen L
MMC:epa . m

cc: Mark 0. Kasanin, Esq.

L
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BRUCE Comn:rm, PHD
ATTORNEY AT 3LAW

.. 8870 THUNDERBUD DRIVE
PENSACOLA, FLOREDA, USA 32514-5661

Telephone (904) 494-9698

Honorable James K. Logan 23 December 1996

United States Circuit Judge
P.O. Box 790
Olathe, Kansas 66061

RE: Advisory Committe on Appellate Rules
Rule 36; 11th Cir. R. 36-1 Affirmance Without Opinion

Dear Judge Logan:

Federal Rule of Appellate Procedure No. 36 permits the court

to issue a judgment without an opinion. Federal appellate courts

take this rule to mean that the court may simply state "affirmed"

or "denied."

It is a fundamental requirement of due process that the

decision maker state the reason for his opinion. It is the

reason for a judicial decision which gives that decision its

legitimacy,' not the person who makes it and not the position

which that person holds. If a judge takes the time to read the

briefs, certainly she can take a few minutes to tell her clerk

why she reached her decision to affirm or deny.

Rule 36 should not give the appellate courts free reign to

issue judgments which fail to providing reasons for them. The

practice of propounding judgments without giving reasons for them

too easily deteriorates to giving unreasoned, expedient

judgments; this is especially true when the decision maker has

judicial immunity.

Respecting Rule 36, the-first line below should be struck

and the second line substituted theref ore:

If a judgment is rendered without opinion, the clerk

shall prepare, sign, and enter the judgment following

instructions from the court.

No judgment shall be entered without first a reason

being stated for reaching it.

V/7 Truly Yours,

Bruce Comitte

in



FRAP 36. Entry of judgment

The notation of a judgment in the docket constitutes entry of the judgment. The
clerk shall, prepare, sign and enter the judgment following receipt of the opinion
of the court unless the opinion directs settlement of the form of the judgment, in
which event the clerk shall prepare, sign and enter the judgment following final
settlement by the court. If a judgment is rendered without an opinion, the clerk
shall prepare, sign and enter the judgment following instruction from the court.
The clerk shall, on the date judgment is entered, mail to all parties a copy of the
opinion, jif any, or of the judgment if no opinion was written, and notice of the date
of entry of the judgment. F,,

11th Cir. R. 36-1 Affirmance Without Opinion. When the court determines that'>
any of the following circumstances exist:

(a) the judgment of the district court is based on findings of fact that are not
clearly erroneous;

(b) the evidence in support of a jury verdict is sufficient;

(c) the order of an administrative agency is supported by substantial evidence
on the record as a whole;

(d) a summary judgment, directed verdict, or judgment on the pleadings is
supported by the record;

(e) the judgment has been entered without a reversible error of law;

and an opinion would have no precedential value, the judgment or order may be
affirmed or enforced without opinion.

11th Cir. R. 36-2 Unpublished Opinions. An opinion shall be unpublished unless
a majority of the panel decides to publish it. Unpublished opinions are not
considered binding precedent. They may be' cited as persuasive authority, provided
that a copy of the unpublished opinion is attached to or incorporated within the
brief, petition, motion or response in which such citation is made.

11th Cir. R. 36-3 Publishing Unpublished Opinions. At any time before the
mandate has issued, the panel, on its own motion or upon the motion of a party,
may by unanimous vote order a previously unpublished opinion to be published.
The timely filing of a motion to publish shall stay issuance of the mandate until
disposition thereof unless otherwise ordered by the court. The time for issuance

87 Rev.: 1/96
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The Deep Issue:
L A New Approach

to Framing Legal Questions

Bryan A. Garner

Introduction

Though critical to good' legal writing, issue-framing is a subject

mired in confusion. In fact, anyone seeking to learn how to frame

L a legal issue is certain to hear some hogwash such as, 'Phrase it in

a single sentence," or 'Start with the word whether," or "Omit all

particulars.' Largely because of all this benighted advice, lawyers'

F1 . memos and briefs, as well as judges' opinions, often read like long-

winded impromptu sermons, the point being only faintly discern-

ible. Indeed, poor issue-framing is the mdst serious defect in

modern legal' writing.o
We need a new paradigm. The well-written issue -what I call

a "deep" issue - should:

* Consist of separate sentences.
* Contain no more than 75 words.

* Incorporate enough detail to convey a sense of story.

* End witha question mark.

* Appear at the very beginning of a memo, brief, or

judicial opinion - not after a statement of facts.

* Be simple enough that a stranger, preferably even a

nonlawyer, can read and understand it.

This model leads to tighter, more cogent writing by putting the

context before the derails. And, as I hope to demonstrate, it helps

test how sound the ideas are.

Lt.



L b'

2 The Scribes Journal of Legal Writing 1994-1995

A Neglected Art

Why the concern with issues? Because no point is more
important in persuasive and analytical writing. If you have clearly LJ
in mind what question you're addressing, the writing will inevita-
bly be much clearer than it otherwise would be.

That may sound obvious, but in fact very few legal writers L
frame their issues well. As a result, legal memos, briefs, and judicial
opinions are often diffuse, repetitive, and poorly organized. P
Sometimes these documents do not reveal precisely what question L
they purport to answer, even to the reader who works hard to find
out. When confronting a document of that kind, the industrious
reader works in vain to find the main point - the upshot.

Any piece of persuasive or analytical writing must deliver three
things: the question, the answer, and the reasons for that answer.
The better the writing, the more clearly and quickly those things
are delivered. The legal stylist should rinsist that the writing lead
the reader to have those things well in mind within 90 seconds of
picking up the document.

To do this consistently,,the writer should open the discussion
with a factually specific issue that captures the essence of the
problem. Although few legal writers have mastered this technique,
it is not new. Consider the following issue, framed in 1835: 1

A Turk, having three wives, to whom he was lawfully married,
according to the laws of his own country, and three sons, one by
each wife, comes to Philadelphia with his family, and dies, leaving
his three wives and three sons alive, and also real property in this
State to a large amount. Will it go to the three children equally,
under the intestate law of Pennsylvania? [67 words]

Anyone of moderate legal sophistication can understand that
question. And most readers, having seen the question, would
probably like to know the answer.

A Question of the Conflict of Laws, 14 AM. JURIST 275, 275 (1835).



1994I1995 Freming Legal Issues 3

But six lawyers in ten would probably build up to the question
with at least two pages of facts explaining how the Turk came to
the U.S., when and where the marriages were solemnized, what the
names and birthdates of each of the sons are, and so on. In other
words, those six writers would open with a badly overparticu-
larized statement of facts - a statement that would leave many
readers bewildered about the upshot of it all.

Three more of the ten would probably assume that the intended
reader knows the facts and therefore dispense with them altogether.
If they were writing analytical memos, the so-called 'issues" framed
by these three lawyers would read something like this: "Is our
client entitledtod take one-third under Pennsylvania law?" Then the
writing would lainch into a legal discussion of the intestacy laws.
Never mind that the intended reader and the writer don't have an
identical understanding ofthe facts: - something that wiii likely
never emerge if he memo is written in this way. Furrher, a reader
who later comes across ithel membo will remain none the wiser even
after readig it in full; as' a esul~t;,Lthe memo can never be usefulin,,
future research. ii '' It ' M L d

Perhaps the 'nie&'other lawyer would write an issue more like
the 1835 versiol tin either the overparricularized or 'he, over-
vague approach, but hardly one. in a hundred would frame it with
equal brevit id clar ii.ty.

Those are the two g6alsd f the deep issue: brevity and clarity,
As between those two, of course, clarity is paramount.

The Clarity of a Deep Issue

A 'deep" issue is concrete:-it sums up a case in amnutshell, and
is therefore difficult to frame but easy to understand. By contrast,
a "surface" issue is abstract: "it requires the reader to. know every-
thing about the case before it can be truly comprehended, and is
therefore easy to frame but hard to understand.

Assume that a defendant is moving for summary judgment.
Which of the following statements is more helpful?
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1. Can Jons maintain an'action for fraud?

2. To maintain a cause of actioa for, fraud under California law,

a plaintiff must show that the defendant made a false represen-

tation. In his deposition, Jones concedes that' neither Continen-'

tal nor its agents or employees made a false representation.'Is

Continental entitled to summary judgment onf Jones's fraud .

claim? [49 'words]

The shortversion!" sends the reader elsewhere to learn what,

precisely, the issue is; the longer version asks the reader to do

considerably less work. Whereas Ithe surface issue says next to

nothing abouti whit th&e couit is .really..being asked to decide, the

deep issue explains precisely what that something is. tTo put it

differentlyh the surface, 3isue does noit disclose the l,decisional

premises; te deep issuieiigA es t1.emt expm ct .k tyields u :what

Justice e-,dmes oncp c ld the"iplements of 4ecision. .

The goal isilease of underand.inGenerallyrspeaking, ie more

abstract the issue is, the more superficial it is; the reader mr t learn .

much more toi make anyt nese' lof it.,l~The t,,aretlangible te issue

is, the deeperl itis: the radr eed hd 1,ytexercisete lrain to

understand.. 'L) ,!iAviL t +1

Consider another set of examtples - different versions to the

same issue, considered from the fsae side of te lcase:
* Ur r ' a ''1'S1 '1'1 ljlip illh 11;-t >i|1 S| ,;|1> W p t

1. Does the cessation-of-production clause modi the abendium

clause in an oil-and-gas lease?

2. Since first considering the issue 30 years ago, this Court has L
consistently held that the word "produced" - as used in the

habendum clause of an oil-and-gas lease- means "capable of

being produced in paring quantities.' Should this Court now

adopt a novel interpretation Ithat would Cast doubt on the

validity of tens of thousands of leases in the ,State? [61 words] l

2 Quoted in John W. Davis, TbeArue nt oan Appeal, in ADVOCACY AND THE'

KING'S ENGLISH 212, 216 (George Rossmax' ed., 1960).
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The first is a dry legal question seemingly devoid of any real
interest to anyone but oil-and-gas experts. The second, in address-
ing what are probably the judges' true concerns, defines the issue

L in a way that anyone can understand. its premises are explicit.
,

The Brevity of a Deep Issue

Besides being clear, a deep issue must be brief. Typically, a deep
,, issue will range from 50 to 75 words. Ideally, 75 words is the

upper limit.
p Why? Because whenever an issue exceeds 75 words or so, the
Lim writer loses focus and the reader loses interest. If you can't frame

your issue in 75 words, you probably don't know quite what the
issue is.

Working out the 75-word issue can be excruciatingly difficult.
Sometimes, in a Icomplex piece of litigation, it can: take days to
refine the statement. But it's well worth the effort because you'rer more likely to spot problems in the logic, and you'll certainly
write more cogently.

C But is the 75-word limit always achievable? IIn my experience,
it is. In fact, all the memo examples and briefing examples in this
article- and hundreds of other issues I've looked at - have met
this standard. Anrd I haven'+ yet encountered the legal issue that
couldn't be framed in 75 words. It may exist, but I haven't found
it.

How Deep Issues Work in Memos

Almost all the examples so far have been persuasive issues-
written from an advocate's point of view. But we should back up
to the pretrial stage, when the lawyers are first analyzing prob-
lems. For the analytical issue differs markedly from the persuasive
issue.

r
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Unlike the persuasive issue, the analytical issue is open-ended.
It doesn't have an implicit answer. Still, it Mikes the reader yearn C
to know the answer - e.g.: LI

1. Section 273 of the Immigration Act makes it a crime to bring r'
an undocumented alien to the U.S. Meanwhile, section 2304 of LI
the Maritime Act makes it a crime for the master of a vessel
to fail to 'rescue persons aboard a vessel in distress. Does a
master commit a crime under the Immigration Act when he
rescues illegal aliens aboard a ship in distress and brings them
to the U.S.? [71 words]

2. Mr. and Mrs. Zephyr were killed in the crash of an airplane L
negligently piloted by Mr: Zephyr. Their daughter, Kate, has
sued the estate of her deceased father for the wrongful death of
her mother. Does the doctrine of interspousal immunity bar
Kate's recovery when there is no marital harmony to' preserve?
[52 words] ! ' .

3. Appleseed School"District, a public employer, has uncovered l
evidence that an employee in one of its school cafeterias is
stealing money from the register. Appleseed wishes to confirm
its, suspicions so that it may fire the suspected employee. Is it L
legal under California and federal law for Appleseed to covertly
videotape the 'p#oyee at her 'workstation? If it is legal, do any
restrictionsapply?[64 words]

4. The Internal Revenue Service requires all persons who receive
more than $10,000 in cash in a trade or business to report the
payment and provide the name of the payor. Paul Smith, an
attorney, receives $14,000 in cash from a' client and reports the
payment but omits the client's name in the belief that disclosure
'would violate the attorney-client privilege. Is there an attorney-
client-privilege exception to the IRS disclosure reqiiifements?
[73 words] ' r '

L .

_
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5. Georgette Frye, Mayor of Monrovia, California, owns two office
buildings in downtown Monrovia. The California Political
Reform Act prohibits a public official from participating in a
decision in which he or she has a material financial interest. Is
Frye prohibited from voting on a Council resolution to provide
a new sewer system for downtown Monrovia? [55 words]

6. Johnson was convicted of aggravated robbery in 1988 at the age
of 16. Five years later, the Kansas Legislature enacted the
Sentencing Guidelines Act, requiring that prior juvenile convic-
tions be used to enhance the sentence of an adult convicted of a
crime. After Johnson was convicted of criminal damage, ~to
property in 1994, the court used his 1988 conviction to enhance
the sentence. Does this procedure violate the U.S. Constitution's
ex post facto clause? [74 words]

7. Missourilaw provides that a party to, a contract cannot, tor-
tiously interfere with its own contract. Dr. torstead claims that
St. Anthony's Hospitaltortiouslyinterferedwith a Ieasebetween
himself and St. Anthony's Properties, Inc., the hosp ital's wholly
L owned subsidiary. Can St. Anthoniy's Hospital vtortiously,
interfere with the l:ise 'of its' whblly owned subsidiary? [54 ,
words]

And precisely because readers want to know the .answer to an
analytical issue, there is no better way to icapture their interest.

In an analytical memo, such an issue should be followed
immediately by a brief lanswer (with reasons ,stated explicitly
within it). Thus, the question and the answer amount to something
resembling an executive summary: .the reader understands the gist
of the memo merely by reading the first few lines.

'But isn't that how most legal ~memos read," you might ask.
The answer, unfortunately, is no. Notvat all. Given a saFmpling of
hundreds of memos in major law firms and corporate ,law depar-
ments throughout the co'intry, you'd find - as I`have found-
that only about 1% of the memos begin writh a deep issue and a
short answer.

r , , . a, ., ,, , ,0 t~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~
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Let's take an example. Harry, a first-year associate at a law firm,

writes a memo for Sarah, his supervisor, on a matter that they've 7

worked on together for six months. The memo begins this way:

Does 29 C.F.R. 5 181i009 apply to the Photostat transactions?

The follow-up discussion for this memo, under the heading

"Discussion," is inevitable: ,

29 C.F.R. § 181.009 states in pertinent part:

Then a block quotation; and we're off to the tortoise races.

On a better day, Harry would have followed his surface issue

with a short answer, but still the memo would be tnsatisfactory.A

Why? First, because Sarah w'ouldn't know whether she and Harry

had an identical'understanding df what' he ''refers 0tb as "the

Photostat transactions hwere there no nuances there? And what C

are the prominent aspects 'of those transactions? Second, even if

Sarah and Harry on'ce had identical understandings of "the

Photostat transactions,' their understandings have probably

changed over time, so that six months later they think very

differently' about what 'tey mean by that, phrase. If the memo

doesn't disclose'the writer's premises, it will be impossibllelto assess

the context in'"which it was written. Third, Sarah',s and Harry's

colleagues may wish to capitalized: onr Harry's research. Unfortu-

nately, though, when tey get Hatry's memo, it reads like a

private conversation in coded language. 1

Fourth - and perhaps most important - B ara, the chair of

the associates Committee, reads e memo and fees stupid. And

Barbara kno*.Y kthat 'good legal wbitig makes, readers feel smart,

whereas bad'legal writing makes rdersqfeel stupid. Barbara writes

an uncomplimentaryoxmenrt int Harry's file. His annual review

will not be pleasant. r I ,

A fanciful scenario, you say? Well, it's played out routinely in

hundreds of law offices throughout the United States. It would be

interesting to quantify the amount of wasted time, money, and EJ

Li
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energy that goes into producing and deciphering poorly written

1 memos.
Before we leave Harry, it's a fair questiont ask how he mightt'

have framed the Photostat issue. Here's one way:

Photostat, Inc. is a Colorado franchiser that wants to sell franchises
to foreign customers who will operate. their franchises in foreign
countries. FTC regulations require that franchisers disclose certain'

L information to all prospective franchisees. Do these regulations
apply to Photostat's sale of franchises to foreign franchisees? [46
words]

Once again, the issue is at least faintly interesting to most legal

readers. And uponreading theshort answer immediately following,

the reader sees an orderly mind at work.
In sum, a. memo containing a deep issue has the following

advantages:

Because the premises are explicit, the assigning attorney

will typically be able to spot any erroneous assump-
tons.

* Both primary and secondary readers will be able to read

and understand the memo. It won't read like a conver-

e~~~~~~ ~~sation between insiders.
e The memo will be more comprehensible, even to the

insiders, a year or two after'it's written.

,K * Colleagues researching similar points in different cases

'will find the memo more helpful.
* The a~nalytical issue can be'readily transformed into a

LJ persuasive issue, and thus the memo into a brief.

, How Deep Issues Work in Briefs

Many advocates seem not to appreciate fully that the outcome

of a case rests on how the court approaches the issues presented.
As an advocate, you want to state the issue fairly, to be sure, but
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in a way that supports your theory of the case. A good persuasive l
issue, in other words, should answer itself.

Take Eisenstadt v. Baird, in which the plaintiffs attacked a state
law that prohibited the sale of contraceptives to unmarried people.
Here is how the Supreme Court framed the issue-:,

If the right of privacy means anything, it is the right of the K
individual, married or single, to be free from unwarranted
governmental intrusion into matters[ so fundamentally affecting a
person as the decision whether ,'t bear or beget a child.3

Richard A. Posner has observed that the decision might not
have seemed so dear-cut if the Court hadn't 'set up a straw man"
(to use his words).4 If, nstead, the Court had posed the question L

with different premises,the outcome, might have been different:

We must decide whether the state is constitutionally obligated to
allow the sale of goods that!"f'acilitatelfornication and adultery by
making those practices less costly.5

How do the premises -differ? The Court's premise is that the
prohibition is an "unwarranted governmental intrusion"; Posner's
hypothetical premise is that contraceptives "facilitate fornication
and adultery.'

As an advocate, you want to find the premises that will pull the
court toward your conclusion, and then make your premises
explicit. If the -court decides to answer the question you pose, then
the court will probably reach the conclusion you urge.

A noted advocate - *ho6 exactly, iis unclear, because the K
quotation is variously attributed , to Rufus^ Choate, Clarence
Darrow, and John W. Davis, among others - once said that he'd
gladly take either side of any;rcase as long as he could pick the

405 U.S. 438, 453 (1972).

4 RICHARD A. PosNER, LAw AND LrrERATuRm: A MISUNDERSTOOD RELATiON 305

(1988).
Adapted from id

.. As, . ., ~~~~L

E t/ s~~~~~~~~
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issues. If you pick the issues that are actually decided, you ought
to win. It's that simple.

Karl Llewellyn, one of the great legal thinkers and writers of the
20th century, well understood this truth

Of course, the first thing that comes up is the issue and the first
art is the framing of the issue so that if your framing is accepted
the case comes out your way. Got that? Second, you have to
capture the issue, because'your opponent will be framing an issue
very differently.... And third, you have to build a technique of
phrasing your issue which will not only capture the Court but
which will stick your capture into theCourt'shead so that it can't
forget it.'

Llewellyn's initial point 'is the most powerful: the first art is
framing the issue so that, if your framing is accepted, you win. The
persuasive issue, then, can'have only one answer.

Still, the persuasive issue is much more than a mere statement
of the conclusion. The advocate comes forward asking the court to
address a straightforward qe~g.:

7 1. Texas law provides'that a lea-se predating a lien is not affected
in foreclosure. Nelson's.lease predates Marshall's lien, on which
Marshall judicially foreclosed last month. Was Nelson's lease

7 affected by the foreclosure? [33 wordsi

2. Liability-insurance coverage for directors and officers of finan-
cial institutions is universally required in order to recruit well-
qualified directors and officers. When the Trew Group acquired
First Eastern from the FDIC in 1987, 'the FDIC agreed to pay
the "reasonable and necessary" operating costs of First Eastern.F Is the FDIC obligated to pay the cost of directors' and officers'
liability insurance for First Eastern? [65 words]

6 Karl N. Lleweilyn, A Lecture on Appetize Advocacy, 29 U. CHI. L. REV. 627, 630
(1962).

Li
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3. On dozens of occasions over the course of a decade, United

Peoria; hired and paid a waste-hauler to haul its hazardous
liquid waste to a landfill. In accordance with United Peoria's

instructions, the hauler discharged thousands of gallons of

United Peoria's waste into the landfill. Were these discharges

an "accident" from United Peoria's point of view? .[57 words]

4. Boskey Insurance issued an excess-insurance policy to BEC for,

liability exceeding $100,OO. ,BEC represented to Boskey that it

had purchse~d primaary overage (for the first $100,000 of,

liability) from':,Cooper,,Insurance. If Cooperlbecomes insolVent, ,

should 'Boskey be required to step, down, and provide primary
coverage when it never bargained for a role as - or contracted
to be- a primary insurer, and when its premium reflected

only the risk taken as an excess insurer? [75 words]

As in the first two'examls, an iss'ue often proceeds from the

law to the facts. Yet, askin the third and fourth examples, it may

sometimes proceed from thme, facts to the law. "The only key to

organizing the statements is to allow th e,"whole to be readily

absorbed - and this usually means puttigg the 'most challenging

pieces of information at the beginning and the end (e emphatic

positions), and the most easily compreheniible part m the middle.

Following are still more examples: ' l

5. Texas prohibits a person from bringing a claim for breach of

implied warranty when that person' knowingly purchased used

goods. Paula Wheelock admitted;,!at I1her depositiobthat she

purchased 'a 1986 Chevrolet -ithe ,car Ishe laIs' General
Motors impliedly warrante dw ',Kith 11,1000 ,mespn the

odometer. Should Wheelock's, cai I forb c beh Kof'wimlied

warranty be dismissed becauise the | was ule ' hep' she

bought it? [65 words] 5 se $'

6. California Civil Code S 1504 states that a duly made offer of

performance stops the running of interest on an obligation. Jim V
mailed a refund check to Tom, but Tom failed to cash the
check for several years. Is Tom now entided to' the interest
that accrued on the refunded amount while the check went

uncashed? [55 words]

L
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L 7. At 7:30 one morning last spring, Father Michael Prynne, a
Roman Catholic priest, was on his way to buy food for
himself at the grocery store when his car collided with Ed

EL Grimley's truck. The Catholic Church neither owned Michael
Prynne's car nor required its priests to buy groceries as part of
their priestly functions. Was MichaelPrynne acting as an agent
for the Church at the time of the accident? [71 words]

S. The Colorado Water Board lowered Cherry Creek's minimum
stream flow from 12 cubic feet per second to 7. The Board's
decision - reached after four public hearings - was based on
recommendations of both the Colorado Division of Wildlife
and three independent aquatic biologists, all of whom con-
cluded that 7 cubic feet per second was the optimal minimum
for Cherry Creek. Was the Board's decision arbitrary and
capricious under the AdministrativeProcedure Act? [71 words].

9. In 1946, ABC manufactured and sold to Feldspar a hoist
designed for attachment to a free-swinging trolley system.
Thirty years later, without ABC's , knowledge, Trubster
acquired the hoist, added a new motor, pulley; and cable, and
integrated the hoist into a fixed elevator dumbwaiter system. Is
ABC liable for injuries resultin' from integration of its hoist

into a system defectively designed by Trubster?l [64 words]

Occasionally, you'll need to assume that your audience knows

something about some area of the law. In #10, the writer assumes
that the reader understands comparative negligence. In, #11, the

writer assumes that, the reader knows something about the

availability of injunctions as a remedy. And, in #12, the writer

assumes that the readerknows basic trademark law.,

10. Misunderstanding the c6rraparative-negligence scheme in this
state, the trial court erroneously instructed the jury that if
Parker was 50% or mote liable for the accideht that injured
him, he could not recover. Een so, the jury found trat theU,, defendant, Davis, was not liablefor Parker's inijuries. Was the
erroneous instruction haImless'i error, when the jury, never
considered the degree of Parker's fault -in the accident? [67
words]

EL
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11. Solsoft has granted a license to Creative Capital to use
copyrighted computer software solely in support of Creative
Capital's internal business operations. Creative Capital now r
says it will offer third parties services based on uses of that
software. Under principles of ' copyright and breach of
contract, can Creative Capital be enjoined from doing that?
[54 words]

12. Nabisco uses its valuable 'Shredded Wheat" trademark to
identify Nabisco's breakfast cereal, but the Examiner rejected i^
Nabisco's trademark application on descriptiveness grounds.
A survey conducted last month shows that most cereal
consumers associate the "Shredded Wheat" trademark with a
single source, and that a significant percentage of consumers ,
know that Nabisco is that single source. Should Nabisco's '
'Shredded Wheat' trademark be registered on grounds that it
has acquired secondary meaning? [70 words]

Some briefs would take at least ten pages to deliver the inforra-
tion contained in any of those, formulations. And you wouldn't
find a concise statement even on page 1o. Instead, you would find
the relevant tidbits strewn amid other facts throughout the first ten
pages. To glean the issue, the judge would have to read slowly, and ,,
with intense concentration. That's quite a demand to impose on
busy judges. And yet brief-writers seem to make this imposition
routinely. '

A big part of the 'problem seems to stem from fear - fear that
if the judge doesn't see the issue in the same' way as the advocate,
the advocate is sunk. "Hi-ow do I know what the judge will latch'
onto?" the diffident advoce asks.''I won't state lhe issue in a
single way, but rather talk about the case and the parties in a way
that gives the judge several hndles on the cased ButlI'm not going
to marry myself to a single issue or set of issue. Unfortunately,
the result of this undersadale 'fei is t1at he advocate has "no
clearly framed issues-no tl ory of the case I

And the ju dical readexT bLoe s y. Blecausei at-
first, only one thig maxers to We jude "Wht Question m I
supposed to answer i this case? I I can figre that ot," thins the

,rl

K7
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judge, 'I'll be ready to decide the case. But until I find out what
that is, I'm just groping for it.'

Framing the deep issue at the outset is a way of capturing the
judicial imagination. Whoever does that well is most likely to win.

7 Indeed, a well-framed issue can often become the starfing point for
A d the majority opinion.

r
L Deep Issues in Judicial Opinions

It's no accident that the most readable judicial opinions
invariably begin with a brief statement of the overarching issue in
the case. Among the ablest practitioners of this art was Judge
Thomas Gibbs Gee, of the Fifth Circuit, who enshrined it as the
first principle in his style sheet for opinions: 'Try to state the
principal question in the first sentence."'

L Even when the judge ignores that advice, though, an adept legal
reader will usually try to deduce from the judicial opinion just

7 what the issue is. Let's take an example.
Probably the most famous .hypothetical case ever posed is Lon

Fuller's Case of the Speluncean Explorers.8 In that case, a panel of
five appellate judges, in the year 4300 A.D., must decide the fate of
four cave explorers who - having been trapped in a cave for 23
days, told by miners that it would take 10 more to dig them out,
and advised by doctors that all would die of starvation during that
additional period - killed and ate one of their companions. The
murder statute reads as follows: "Whoever shall willfully take the
life of another shall be punished by death."

In Fuller's fictitious opinions, no two of the five judges
approach the case in the same way. They all answer different
questions. Here is how I would frame those questions:

L.

7 A Few of Wusdom's Idiosyncrasies and a Few of Ignorance's: A Judkicl Style Sheet, 1
SCRMES J. LEGAL WRMNG 55, 56 (1990).
62 HARv. L. REv. 616 (1949).

L.
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Truepenny, CJ.

If a statute unambiguously requires the death sentence -
without exception - for anyone who willfully takes
another's life, may judicial sympathies properly lead anappellate court to make allowances for those who violate
the statute under extraordinary circumstances?

Foster, J.: 1st issue

Does the statutory law of murder apply to persons who
find themselves buried and starving in a cave - their only
hope being cannibalism - who, in short, have returned to
a state of nature and drawn a new social compact?

Foster, J.: 2d issue-

The murder statute requires the death penalty for anyone
who willfilly takes another's life. Yet the statute has never
been thought to apply literally to every case. Must we now
apply it literally in a case in -which everyone agrees that the
result would be grossly unfair?

Tatting, J. M

Can I participate in a. case in which I am repelled by either
result, and in which I cannot resolve the doubts that beset
me? (lie decides that he cannot.) .

Keen, J.

Four speluncean explorers, trapped in a cave, killed Roger
Whetmore and ate his flesh. Did, they not willfully take
Whetmore's life? K

Handy, J. L
Four men, trapped in a cave, resorted to homicide and
cannibalism to survive. Fully 90% of society and 90% of
this court believe that these men should be pardoned or
given a token punishment. They have undoubtedly-already
suffered more torment and humiliation than most people
would endure in a thousand years. Should we now affirm
their death sentences?

E7
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Consider which of those issues is best from the prosecutor's
point of view, and which one from the defense lawyer's point of
view. It's a matter of gauging which question most judges would
want to answer - at least, assuming the judges are at all inclinedL to your view of the case. In my view, the best issues are clear-cut.
For the prosecution, Keen's issue is best because it doesn't muddy
the waters the way Truepenny's does by dragging judicial sympa-
thies into the issue-statement. For the defense, Foster's second issue
is best because' it's a true' legal argument based on an eminently
plausible interpretation of a statute.

Let's return, though, to Gee's point: 'Try to state the principal
question in the first sentence." In fact, his own usual practice was
to state it in the first paragraph, and the advice would be sounder

Li if we replaced 'sentence" with paragraph."'.Still,,the iight was a
great on6` andit provides lea reliable standard by which to evaluate
judicial openers.

Roughly speaking, there are a dozen types of judicial openers,
which -you can place on a continuum:

No Hint
of Issue Surface Issue Deep Issue

. Types 1-6 Types 7-12

L - The least satisfactory opener for a judicial opinion has nothing to
do - from all that appears - with the question that the court is

7 to answer. The most satisfactory, on the other end of the spec-
L trum, -puts the issue neatly up front. -

Of the dozen types - ranging from worst to best - the first six
fall on the left side of the continuum, and the last six fall on the
right. Here they are:

V
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Categories 1 Through 6: Unsatisfactory Judicial Openers L
1. The first type of opener - very common - states how the

case got to the court when that's not a determinative point. In this
type,'the writer just perfunctorily announces why the court has
heard the case -e.g., "'This is an appeal by the State under Neb.
Rev. Stat. 5 29-2320 (keissue 1989)."9 The problem is that most
readers are initially uninterested in how the, case got there. They
want to know about the core conflict.i

How helpful as an opener is the following laborious treatment
of procedure? Why are we being told arny of this?

This is the second appeal to this court relating to the resolution 6f L
the question of whether the plaintiff "or the defendants held title,
to the property located at 8 -Qrange Street in New Haven, prior
to the taking of the property by the city of New Haven by
eminent domain . 1989. See Papagorgiou v. Anastopoulous, 23
Conn. App. 522, 582 A2d 1181 (199).'Ther& are two other
actions involving this property presently pending in the courts. L

The first, which was argued with this appeal; Net Haven v. Kon-
standinidis,'29 Conn. App.' 139,612 A.2d $22 (1992); is an appeal
to this court from the granting of a summary process judgment of
possession in favor of the city of New Haven against Angelika
Papagorgiou, the plaintiff in this action. The other action, which
has been stayed in the trial court pending disposition of this
appeal, involves a challenge by the defendants in this action to the
statement of' compensation filed 'by 'he city of New Haven 'on
August 11, 1989, in the condemnation proceeding.'The plaintiff
here, Angelika Papagorgiou, was permitted to intervene in the
condemnation action becase of ,ther, 'aim that she- possessed
equitable title to the property on the! dalte '6f the condemnation 10

Even stripped of tedious detail,, ' '"f this category.,desn't
inspire confidencemin thewriter's logc' a

9 State v. Foral, 462 N.W.2d 626, 627 (Neb. 1990). F7
10 Papagorgiou v. Anastopoulous, 613 A.2d 853, 854 (Conn. Ct. App. 1992). L

Li
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This case comes to us on an expedited appeal filed by the

government from an order granting a motion to uppress tangible

evidence. We reverse."

If all the information in the first of those examples is really

[7 necessary, it ought to appear dfter the facts - and well after the

issue. As for the second, are we to conclude that this court

invariably reverses expedited appeals filed by the government? In

fact, if the second example is read literally, it contains a rather bad

miscue.
And where does this non sequitur come from? It seems to result'

inevitably from the well-meaning view that the court's ultimate

disposition should appear in the opening paragraph. Of course, it

probably should, but only if it somehow follows from whatever-

has already been stated. If it doesn't relate to' the preceding

statements, then placing it at the outset'suggests a grotesque lapse-

in logic
2. The second type of opener hard ly moves any clos'er to the

issue. It states the subject matter' of the case - and gives`a resolu-

tion - but doesn't disclose the issue. This opener typifies opions

that never get around to clarifying the deep issues in the 'case The

court merely begins with either a procedural recitation or a general

statement about what type of case it is. For example, the court

might say, in substance, "This is a tort case. SWe reverse and

remand. Whether the court ever really reaches the Ideep issues in

the case seems often a matter of chance. Here aresor.e typical

examples:

* This appeal from summary judgment challenges the district

L court's interpretation of a contract provision to require relm-

bursement of legal expenses incurred in litigation against a

7 subrogated insurer. We affirm in part and reverse in part.'2

L

1 United States v. Harris, 617 A.2d 189, 190 (D.C. 1992).

rUpublished opinion of a state intermediate court.

Lb
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Otha "Buddy" Chandler, Jr. appeals his conviction on one count K
of causing a false entry to be made in a book, report or
statement of, a savings and loan association, a violation of 18
U.S.C. S 1006 (1988). We affirm 13

* We have for review Murray v. State [citation], based on conflict
with State v 'Rucker [citation]. We have-jurisdiction.'Art. V,

3(b)(3), Fla. Const.' We quash the district court decision in ,,
MurrayA 14

* Defendant Grand Properties, Ltd. appeals the judgment of the '
trial court awarding the sum of $18,675.81 to plaintiff Latter &
Blum, Inc. We affirm."5

This type of opener accounts for a significant percentage of L
American opinions.,

3. A third, type of'opener - still on' the left side of the con- K
tinuum - states some fa&s but omits' the issue and the resolution. lJ
Sometimes facts can be interesting: the authors of the following
narratives at least tried to create reader interest. The first begins-
with startling facts but fizzles 'at the 'end of the sentence-the
position of greatest emphasis -with rthlle w"ord misdemeanor. The
result is what rhetoricians call "bathos," an anticlimactic progres-
sion from something serious to something commonplace:

James Sumpter shot and killed his wife, Lois Sumpiter, "with a 7
handgun. HIe was convk ed by a. jury of felony murder and of L
pointing a pistol 'At' another, and was sentenced to life imprison-
ment and for a misdemeanor.16.

The next example begins vividly - almost as if the author had L
attended a judicial-writing seminar and learned the wrong lessons. C

_ _ _ _ _ _ _ _ _ _,.__ _ _,__ _,_ L i

I' United States v. Chandler, 910 F.2d 521, 521 (8th Cir, 1990).
Murray v. State, 616 So. 2d 955, 955 (Fla. 1993).
Latter & Blum, Inc. v. Grand Properties, Ltd., 617 So. 2d 80, 81 (La. Ct. App. 1993,
writ denied).

1 Sumpter v. State, 398 S.E.2d 12, 13 (Ga. 1990).

L

,
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Note how the ending of the distress call is equated with the ending
of three human lives - a rhetorical flourish whose effect seemsIF callous at best:

'We're going over, now!" Thus ended a brief distress call on the
night of February 1, 1982 from the master of the fishing vessel
CHICA to the Coast Guard, and shortly thereafter, his life and
that of his two crewmen.'

Lo. But even an opener that states interesting facts -if that's all it
does - falls short of focusing the reader on the legal issue and how
it will be resolved.

L And then, of course, some openers in this category do nothing
at all to interest the reader -there are facts, yes, but hardly
interesting ones:

In 1975 Golden Sun Feeds, Inc. (GSF) entered into an agreement
-with the Chicago, Rock Island and Pacific Railroad (the predeces-

L sor of Chicago and North Western Transportation Company -
CNW) to have a switch and spur track constructed to service its
facility, in Estherville, Iowa. GSF spent over $150,000 on this

Li project. After 1981 GSF received a declining number of carloadsover the track. In 1984, 1985, and 1986 it received no rail ship-
ments and, in 1987, GSF received ten rail cars in order to test the
cost as compared to truck shipments."'

4. The fourth category moves only a mite down the continuum:
it states some abstract facts and the resolution of the case - but it
doesn't state the issue. Often, as the following example illustrates,
merely stating the facts will not lead directly to an issue:

L

17 Brophy v. Lavigne, 801 F.2d 521, 522 (1se Cir. 1986).

' Chicago & North Western Transp. Co. v. Golden Sun Feeds, Inc., 462 N.W.2d 689,
690 (Iowa C;. App. 1990).

L

L
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The appellant, Lavon Guthrie, was convicted after a jury trial of
the capital offense of murder committed during a robbery in the
first degree, in violation of § 13A-5-40(a)(2), Code of Alabama
1975. At the sentencing phase of the trial, the jury voted unani- 7
mously to recommend that the appellant be sentenced to death. At
the trial court's sentencing hearing held pursuant to S 13A-5-47,
the trial court sentenced the appellant to death by electrocution.

This, case must be remanded,to the, circuit court for that court ]
to determine whether the state exercised its peremptory challenges
in a racially discriminatory manner in violation of Batson v.
Kentucky [citation] and Ex pare Branch [citation]. Although the
appellant neither raised this issue -in' the trinal court nor argued it'

on appeal, the plain error doctrine' requires our ~review of this
issue.""

Take another example:

In a civil-forfeiture action, the registered owner of a vehicle used L
in the commission of a felony appeals the trial court's determina-
tion that the vehicle-was owned by his stepson. We affirm.20

Li
The surface issue there is ownership. The deep issue is whether
sufficient evidence overrode the legal presumption that the
registered owner of a car is the true owner. The reason for the
holding was that the stepson took possession immediately up!n the
stepfather's purchase; the stepson always used the car, the rest of
the family rarely; the stepson "souped up" the car in various ways; K
and the stepfather made a nonverbal admission by nodding his
head when his wife said ihat the car had been a graduation present
to the stepson. i L

The court could have reached the deep issue more concisely by
opening the opinion in this way:

Guthrie v. State, 616 So. 2d 913, 913 (Ala. Crim. App. 1992).

20 Unpublished opinion of a state intermediate court' X

7
L
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L In this civil-forfeiture action, the registered owner of a seized
car - one involved in drug transactions - contests the trial court's

7 determination that his stepson owned the car. Because abundantL,, evidence, including the stepfather's own admission to the police,
overrides the legal presumption that the registered owner is the
true owner and establishes that the stepson was the true owner, we
affirm.

The advantage of this rewrite - into a "deep issue" form - is that,
as the details are filled in later,, the reader will assimilate them
through the filter that the opener provides.

5. The next type - the fifth category - brings a glimmer of an
L=. issue. Here, the judicial writer states what the issue "involves'

without saying what it is. In this category belong some of the most
frustrating openers that legal readers encounter. Upon seeig words
such as 'The issue here . . . , the reader inevitably perks up. But
with the word 'involves," the sentence typically crumbles:

* The issue here involves the rule requiring corroboration of the
L confession of an accused by some independent evidence of the

corpus delicti. We return to this well plowed ground because of
the contentions of the petitioner, IRobert Leslie Ballard, 'Jr.

LV (Ballard), who stands convicted, inter alg, of felony murder in
an attempted robbery. Ballard contends that corroboration of the
corpus delicti in this case requires independent proof of the
attempted robbery. As explained below, this contention greatly
overstates the corroboration requirement.s

* This case involves the transfer of assets by George Dumas to an
Lo inter vivos trust and a suit by his wife, 'app ellee, alleging that the

transfer of those assets constituted a fraudulent transfer and that
her late husband intended to defraud'her by depriving her of
her elective share of his probate estate.! '

In framing issues, the word "involves" ought to be a no-no.

_Baard v. State, 636 A.2d 474, 474 (Md. 1994).

2 Dumas v. Estate of Dumas, 627 N.E.2d 978, 979 (Ohio 1994).
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6. The sixth and final unsatisfactory opener brings us to the L
brink of an issue. Because it states what amounts to a surface issue,
the reader can't really hope to understand it until after reading L
much more. The question is on the order of, "Has the plaintiff
stated a claim?" You're only -a little wiser after reading it.

* This is an appeal from the forfeiture of two bail bonds to
appellee, the State of Maryland. Appellant, Fred W. Frank Bail
Bondsman, Inc., on behalf of Allegheny Mutual Casualty
Company and All American Bail Bonds, has appealed from an
order of the Circuit Court for Wicomico County denying its
Petition to Strike Forfeiture, Set AsideJudgment, and Release
Bond. On appeal, we are asked:

Whether the Circuit Court erred in denying the Petitions
to Strike Forfeiture, Set Aside the Judgments Against the
Bail Bondsman and the Surety, and Release the Bonds
because it was impossible, for-,the surety to fulfill its
contractual obligation to produce the defendants.

Finding no error, we shall affirm the judgment -of the circuit
court..

* Earl Rhymer appeals the denial of his petition for post-convic-
tion relief. He raises five issues for our review, which we
consolidate into four and restate as follows:

I. Whether Rhymer should be granted post-conviction relief
based on newly-discovered evidence.'

II. Whether the post-conviction court denied' Rhymer due
process and a fair hearing.

III. Whether the post-conviction court failed to issue suffi-
cient findings of fact and conclusions of law.

IV. Whether Rhymer was denied thee effective assistance of-
'trial and appellate counsel.

We reverse and remand.24

L
23 Fred W. Frank Bail Bondsman, Inc. v. State, 636 A.2d 484, 485 (Md. CT. Spec. App.

1994). C

24 Rhymer v. State, 627 N.E.2d 822, 823 (nd. Ct. App. 1994). L

L

L
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Although the writer wisely focuses on the issue, the opener fails:

far too much is being postponed. The issue-statement is unedifying.

Categories 7 Through 12: Satisfactory Judicial Openers

7. The seventh type comes much closer to the deep issue: the

writer gives everything but one dispositive fact. This category

approaches the ideal because the reader now knows what to look

for - something the writer hasn't yet been explicit about. The

writer could make the reader's job easier by supplying whatever

that something is. In the following examples, what's the one

missing ingredient that would transform the introductory passage

into a deep issue?
L~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

William Fraser appeals from an order dismissing his amended

complaint under Super. Ct. Civ. R. 12(b)(6) for failure to state
a claim upon which relief could be 6granted.; Fraser had sued
appellees Gottfried and Bush for an accounting, money damages,
and other relief based on appellees' Isupposedl breach of a

partnership agreement, but the trial court ruled that the

complaint failed to allege. the" existence of laI partnership. We

disagree and, accordingly, reverse and rem and for further
proceedings. ' ,

* Donald Smith appeals from a Workers' Compensation Board
decision~denying Smith's petition to commute his future benefits
into a lump-sum settlement. 39 M.R.S'A. §-71-A (1989). Smith

contends that there is no rational basis for the hearing officer's
decision that a lump-sum settlement would niot ibe in Smith's
best interest. Because we conclude that the hearing officer had
a rational basis for his decision, we affirm the decision and

decline to reach the issues raised by Great Northern Paper Co.
and the amicus parties.26

2 Fraserv. Gottfried, 636 A.2d 430, 430 (D.C. 1994).

26 Smnit v. Great N. Paper, Inc., 636 AiZd 438, 439 (Me. 1994).
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In the first of those openers, we need to know - succinctly -

what the complaint alleged. In the second, we need to know just L
what the rational basis is. With those facts supplied, both could

easily be transformed into deep issues. L-l

8. The eighth category - already in the upper reaches of L
American judicial writing - provides a strong narrative setup with

something approaching a deep issue. Like a brief, a judicial opinion

shouldn't begin with a "statement of facts" or "factual background"

section - though many opinions do 'just that. Instead, the opinion

should set the stage for factual exposition - usually by providing

a deep issue. The fo1lowing examples come close to succeeding

because they blend analytical language into the facts being supplied:

* Although the substantive issues braised by this appeal are fairly
significant, they are not nearly as significant as the procedural
quagmire that we find before us. What began as a developer's
test of a newly enacted Anne Arundel County tax ordinance has
brought to lightadn apparent anomaly inj the statutory scheme
that provides administrative review by both the Anne Arundel

Court of the impcstion of certain local tixei m

* Arrested for, feediageons lnd' walking her dogs 'in the

park, Anita Kirchoff rcovered25,000 from the, police. The
defendants gave up but Kirchos lawyersflld not. They wanted

some $50,000 in fees pnder 42 U.S.C. S 1988. The district court

gave them $10,0 00 onOl the ,ground that their contingent fee

contract with the 'Kirch ffs entitled them'to ' f40% of any award.

The case requires us ito decide wether th bntingent fee' is the
appropriate ratej ider .1988 when the e resembles private
tort litigatininp' w ch o nt fees are customary. First,

hcwev~r,~;e- pau ff th facose

F ..~~~~~
v Crofton Partners v. Anne Arundel County, 636 A.2d 487, 488 (Mld. Ct. Spec. App. 7

1994).

21 Kirchoff v. Flynn, 786 F.2d 320, 320 (7th Cir. 1986). 7
LI

L

L7_
I
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The second example states both the essential facts and the issue
with elegant economy, and neatly ushers us into a narrative of
what happened to cause the lawsuit. Still, we're left to wonder how
the issue will be resolved - and that may leave us feeling un-
focused. Then again, this example may generate enough interest

L that the reader will be naturally inclined to read further.'
9. In the ninth category, the writer frames the deep issue -

elegantly or inelegantly - but postpones the answer. Though most
modern judicial writers consider it desirable to state the court's
resolution up front, along with the, reasoning in a nutshell, there
are exceptions. If the issue is cleanly, stated and sufficiently
intriguing, it might just as well stand alone in the opener, as in the
examples following. Such openers can cue us quite effectively, as

7 these four examples illustrate: -

L.

T This case presents the question whether certain statutes and
r" qregulations of the State of Mississippi violate our constitutional

guarantee of freedom of speech because thiey' effectively ban
liquor advertising on billboards and in printed' and electronic
media within the state.-"

--I . * We have for review Metropolitan Dade County v. Metro-Dade
Fire Rescue-Service Disitrci, 589 So: 2d 920 (Fla. 3d DCA 1991),
in which the Third District Court of Appeal certified to this
Court the questions resolved by its opinion as ones of, great
public importance. Id. 589 So. 2d at 924 n.6. The district court
did not articulate a question, however, we'have constructed the

,,L,, following question for resolution:'

Does the Dade County Commission have legislative,,
authority over the Metro-Dade Fire and Rescue Service
District to determine what specific governing powers the
district's governing body may, exercise when the voters of

' Lamar Outdoor Advertising, Inc. v. Mississippi State Tax Comm'n, 701 F.2d 314,
316 (5th Cir. 1983) (per Gee, J.) (postponing until the last page the holding that,
indeed, advertisers' constitutional rights had been violated).
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Dade County have passed an amendment to the county Li

charter which specifically states that the County Contmis-

sion shall not be the governing body 'of the district?3C

* The issue in-this case is whether a court may render a judgment

partially maintaining an exception of no cause of action when

the judgment adjudicates one or more, but less than all, of the

demands or causes of action asserted against the excepting party.

A related issue is whether the party opposing the exception must

appeal from the judgment partially maintaining the exception iik

order to prevent the judgment from acquiring the authority of

the thing adjudged. These issues implicate the concepts of

cumulations of 'actions 'and'joinder of parties, partial final

judgments, and appealability of partial final judgments.
JU -S-~~~~~~~~~~~~~~~~~

* The Federal Bureau of Investigation (FB) has' accumulated and

maintains criminal identification records', sometimes referred to

as "rap sheets," on over 24 million persons. The question F J
presented by this iCase is whether the'discl~sissrie of the contents

of such a file, to a, third party "could reasonably be expected to

-Iconstitute an unwarranted invasion of personal privacy" within

the meaning of the Freedom of IWformatiof- Act '(FOIA), 5

U.S.C. % 552(4(g)(C) (1982 ed., Supp. V)?2

Even so, a stall is a stalland readers, may impatiently flip to the K
last paragraph to appease their wakened curiosity.

10. The tenth category -Hdrawing ever tloser to the fully deep

issue - has all the basic ingredients, but, abstract facts. Some

judicial writers manage to sthte the key facts, the legal question

presented, and the conclusion, all' wIth'-adirable succinctness. K
Consider the following ,example, Ffromt, a recent United States

Supreme Court opinion: [ 
K

30 Metro-Dade Fire Rescue Serv. Dis. v. Metropolitan Dade County, 616 So. 2d 966,

967 (Fla. 1993) (question put into lowercase).

l Everything onWheels Subaru, Inc. v. Subaru South, Inc., 616 So. 2d 1234, 1235 (La.

1993).

32 United States Dep't of Justice v. Reporters' Comm. for Freedom of Press, 489 U.S. C

749, 751 (1989). i

K.,
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An undercover government agent was placed in the. cell of

respondent Perkins, who was incarcerated on charges unrelated

to the subject of the agent's investigation. Respondent made

statements that implicated him in the crime that the agent sought

to solve. Respondent claims that the statements should be

inadmissible because he had not been given Mkranda warnings by

the agent. We hold that the statements are admissible. Mirandz

warnings are not required when the suspect is unaware that he is

speaking to a law enforcement officer and gives a voluntary

statement."

The problem there is excessive abstractness. Such a recital feels

devoid of human interest.

7 Occasionally, however, the issue may be so riveting that the

concrete facts can wait for further development:

Today ,we are 'asked to decide whether an elected judge may

L4 dconstitutionally 
be reprimanded for making truthful public

statements critical of the administration of the county judicial

system of which he is a part. Concluding (1) that such statements

address matters of legitimate public concern and (2) that the

state'svinterestin promoting the efficiency and mpartiality of its

courts does not, under the circumstances of this case, outweigh

the plaintiff's cointervailing first amendment right to, air his

views, we reverselthe judgment of the district court and remand

for furirth proceedings.

1i The eleenth ategory is aspecial one: the perfect way to

handle- a messy8 appkl, where the best you can do is describe the

issues and their resolution. In the example below, Judge Gee flly

orients us to tlj concrete facts, the, issue, the reasoning, and the

conclusior'- Ino sa feat in a complicated case:

Illinois v. Perkins, 496 U.S. 292, 294 (1990).

Scott v. Flowers, 910 F.2d 201, 201 (5th Cir. 1990).

fLu cwv lw~,90F2 0,21(dC 90
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Appellant Jeetendra Bhandari sued appellee First National Bank Li
of Commerce after First-National declined to issue him a credit
card. First National refused Bhandari credit in part because he was
not a citizen of the United States. The district court held that
neither 42 U.S.C. 5 1981 nor the Equal Credit Opportunity Act
("ECOA") gave Bhandari a -legal remedy for private alienage
discrimination. The court determined, however, that First National LJI

had violated the ECOA by not telling Bhandari' all its reasons for
denying him credit. The court awarded damages, costs, and
attorneys' fees. Bhandari appeals, contending that the district court
erred in various respects. We hold that the law of, this Circuit
recognizes actions for private alienage discrirninationunder 5 1981,
but that alienage discrimindtionis not actionable under the ECOA.
Accordingly, we affirm in part, reverse in part, and remand.'5

To avoid getting bogged downr in Bhanda: s vanious, cl ms, Gee

used general language at a crucial point in the paragraph: "Bhandari
appeals, contending that the district court erred in various respects."
In many judges' hands, that thee-word' Fp ase (in vazrious respects)
would be expanded into three paragraphs or evenithrlee pages of

exposition, all before the holding is announced. But Gee under-
stood the need for sw<y, identifying the type of case and the issue.
Then, of course, theopeher proceeds with the bifurcated holding. K

Here's another example in this categoryA q1

This is an appeal from a jury ydkrcict in vA&r" of Dudley M. C

Maples in the Lauderdale County SpecijL';Cu, t, of Eminent
Domain. The State Highway Commission ('the Commission")
sought to condemina pqorion 0of aslps' p operty for purposes
of a highway expansi nproject" offeringM4ples 'fairmarket value
for the affected tractI Ma Ps lfiled' a iStateen of Values which
included not only al claim for jrhe 'fair marketJvalue of the land

but also for damagesa 'to fthe reainder resulting from
diminished access. The jury awarded Maples more than the
Commission proposed to pay, but substantially less than Maples

35 Bhandari v. First Nat'l Bank of Commerce, 808 F.2d 1082, 1084 (5th Cir.),
superseded, 829 F.2d 1343 (5th Cir. 1987), vacated, 492 U.S. 901 (1989).

LL
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demanded. Maples appeals, assigning eight errors, arguing generallyL, that he did not receive a fair trial, that the jury award was
insufficient, that Lauderdale County should not have been a
named defendant, and that the court erred in not' allowing him
to recover expenses and attorney's fees for the defense of the suit.
Finding no reversible error, we affirm."

If the court tried to capsulize its reasons on each of the eight
alleged errors - or on each of the four main thrusts - the opener
might have been extended intolerably'.

12. Now to category number twelve. Below are three openers
that have all the essentials ] concrete facts, a deep issue, and a clear
resolution. And even though these openers aren't -flawless, they're

l the best here collected. They grab the reader's attention with their
wording, both concise eand precise. In' short, they do exactly what
an introduction' should do: they 'introduce. And what 'follows each
opener should be anlelegant opinion:

* Whild" investigating some eserial murders near Kansas City,
Hough, a federal undercover agent, posed as a prisoner
confinedi in the samer cell as the primary suspect in the
murders, Perkins, who had been jailed on grelated charges.
On Hough's second day as Perkins's cellmate, Perkins confided
that he knew w heretwo .of the bodies were buried. He now
claims that his incrim dating statements -should , be held
inadmissiblebecausehe had received no Miranda'warnings. But
we disagree because: the warnings are not required when a
suspect,,though unawareithat his conversaton is with a law-
epforement officer, + en'ag'eslin the conversation vluritarily."

* Appellan, Frederick Ward Associites,-Inc.,-I from a-:.
declaratory judgment entered in the Circuit Cbout for Cecil '
County (Cole, J.) in favor of appellees, Venture, Inc., and

L 56 Maples v. Mississippi State Highway Comm'n, 617 So. 2d 265, 266 (Miss. 1993).
' Revision of the first example under category #10 - with hypothetical concreteness

i7 supplied.

L
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Charles Cupeto. The court ruled that appellant's judgment

,against a "Chris Walker" did not constitute a lien against land L
'deeded to a "John C. Walker' and subsequently transferred to

,appellees. Appellant asks:

Did the'court err in ruling that the judgment entered

against 'Chris Walker" does not constitute a lien against

land owned by him, but titled in the name of 'John C.

Walker"?

We answer this question in the negative and, therefore,

affir 3 8

* Congress enacted th'e'Clean Water Act ,to restore ,and, maintain

the chemical, physical,;,, and biologicalLirntegrity, of the Nation's

'waters."73,3 U.S.C. § 1251 (1988)., As one meansof irproying tin
-water quality, Congress :ordered the'Environmenial Protection

Agency (EPA) to design pretreatment standards for industrial
water discharges into publicly owned treatrment' works. -33

U.S.C. S 1317(b). Under the Act'.xsorneone who knowingly,
violates these standards and knows that he or she thereby

places another personr i imminent danger; of death ,or, serious

injury commits a felony. 33 U. S.C., § ,1319(c)(3) (1988 & Supp.

dang er is not to people at' the publicly owned treatent works,

municipal sewers or otherdownchargelbut~rathier tbemployees ?

handling the pollutants on ihe premises from which the illegal

discharge originates? We, hold that itL'does not? 9

Imagine howI'much shoirte j.dial opiniionstI ighk be if the

deep issueiwere to beco mesa d. Butof course,W'ithbut better

briefing, courts would nd, it ~ificiAt to df~i~ e hdeep issues

consistentl7. Still, it can be done, as judge Gee and various others

have demonstrated. ,

3 Frederick Ward Assocs., Inc. v. Venture, Inc., 636 A.2d 496, 496 (d. Ct. Spec.

App. 1994). 
L

3 United States v. Borowski, 977 F.2d 27, 27 (1st Cir. 1992).

L



1994-1995- Framing Legal Issues 33

The Vocabulary of Judicial Issues

Many examples quoted above contain phrases that every
appellate judge ought to keep handy:

This case presents the question whether.

The case requires us to decide whether ....

Today, we must decide whether....

We are confronted with the question whether.'...

Lo Because these phrases usually signal a deep issue, they are worth
adding to the stock judicial vocabulary. If the writer can't fill in

r the blank, then more thought is required before the writing can
L begin. Concededly, though, given the state of American brief-

writing, the blanks will often be devilishly hard to fill in.
For maximal clarity and rhetorical irmpact, the word because

A, should figure prominently in most opening paragraphs. A good
formula is Because,..., we hold that. . ... If the because-clause is
long, the judge could reverse the clauses: "We hold that .. . for
two reasons.'Firstl .... Second,'.'..

The difference between openers that use that formula and those
that don't is palpable. Consider how these two openers, by the

L same judge, affect you as a reader. The first 'gives only a conclu-
sion, while6the second couples. a reason with the condcusioni,

fig * The petitionei-appellant in this case, Martha's Vineyard Scuba
Headquarters, Inc. (Mavis), took not a particle of comfort when
an order was entered in a federal district court awarding title
to various artifacts received from a sunken ship to a rival,
Marshallton, Inc. (Marshallton). Mavis -appeals. We affirm.'0

" Martia's Vineyard Scuba Headquarters, Inc. v. Unidentified, Wrecked, and
Abandoned Steam Vessel, 833 F.2d 1059, 1061 (1st Cir. 1987).

7
Li
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Li
A disappointed faculty member, Harriet Spiegel, sued the
trustees of Tufts College in the United States District Court for
the District of Massachusetts following rejection of her tenure li
application. The''district court dismissedmost - but not all -
of her statements of claim without requiring defendants to
answer, and thereafter authorized a partial judgment in Tufts'
favor... . Because we conclude that the judgment was
prematurely entered, we dismiss the appeal.41

Li
Readers' Reactions to Deep Issues

The purpose of using separate sentences and of limiting the issue tJ

to 75 words is to help the reader. A one-sentence issue of 75 or so
words is difficult to follow, especially when the interrogative word C

begins the sentence and the end is merely a succession of when- L
clauses - e.g.:

Can Barndt Insurance deny insurance coverage on grounds of late F
notice 'when Fiver's insurance policy required Fiver to give
Barndt notice of a claim cimmediately, and when in May 1994,
one of Fiver's offices was damaged 'by smoke from a fire in K
another tenant's space, and when 10 months later, Fiver gave
notice, and when Barndt investigated the claim for 6 months
before denying coverage and did not raise a late-notice defense K
until -18 months after the claim was filed? [81 words]

That's a muddle. Readers forget the qusOtion by the time they
reach the, question mark. Part of the"reason is that the time is out
of joint: we begin with a present'question, then back up'to what
happened, and then, with the question mark, jump back to the L
present. L

The better strategy is to follow a chronological order, telling a
story in miniature. Then, the pointed, question - which emerges
inevitably from the story - comes at the end:' '

41 Spiegel v. Trustees of Tufts College, 843 F.2d 38, 40-41 (1st Cir. 1988).

K
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Fiver's insurance policy required it to give Barndt Insurance
notice of a claim "immediately.' In May 1994, one of Fiver's
offices was damaged by smoke from a fire in another tenant's

space. Ten months later, Fiver gave notice. Barndt investigated ther claim for 6 months before denying coverage and did not raise a

late-notice claim until 18 months after the claim was filed. Can
Barndt now deny coverage because of late notice? [73 words]

Instead of one 81-word-long sentence, we have five sentences with

an average length of 15 words. And the information is presented

in a way that readers can easily understand.
Because seasoned legal readers are always impatient to reach the

issue, opening a memo, brief, or judicial opinion with the deep

issue satisfies ,a need that almost all readers feel.
But is the 75-word limit a fair one? Where does it come from?

It is the result of experimentation and informal testing. -Once an

issue goes beyond that length, it is likely to be rambling. You lose

the rigor of a concentrated statement. And you probably lose

readers.

The Importance of It All

At first glance, these principles of issue-frarning may seem

elementary. Yet, judging' from' most legal writing, they are not at

all obvious. And, in any event, stylists who cultivate the ability to

Li frame good issues know just how difficult it is: it requires a great

deal of mental energy.
It is therefore easy ,toforgo the effort and many writers do.

Legal writers everywhere seem preoccupied with answers, and

rarely with the questions they are answering or the premises from

which their conclusions 'might follow. As -a -result, much of the

"analysis" and advocacy that goes on is sloppy - or worse.

Even the greatest legal intellects must remain vigilant about

these points. One of the most important 20th-century legal

philosophers warned about how easy it is to stumble over funda-

£7 mentals. H.L.A. Hart was writing about theories of punishment,

£7.
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but the same point holds true in any field: 'One principal source

of trouble is obvious: it is always necessary to bear in mind and

fatally easy to forget, the number of different questions [that K

various theories] seek to answer."42 Even the great philosophers,

then, can benefit from giving more thought to their issues.

Charting a Course

For the past six years, deep issues have been the cornerstone of

my CLE teaching. The ideas underlying the deep issue have been

tested now on thousands of lawyers throughout the United States

- lawyers who have helped refine these ideas. And the lawyers'I

deal with week by week confirm what I have long thought: the

deep issue is central both to good writing and to good thinking.

Yet the idea is still considered novel: one-sentence surface issues

still pervade law-school writing texts, appellate-practice texts, and

collections of model briefs. In fact, Illinois appellate rules contain

"model" issues that have all the classically bad qualities.43

But perhaps things are changing. Many advocates now use deep V
issues, and they report good results. Perhaps the law-school text-

writers will adapt their recommended forms so that law graduates

won't have to unlearn so many bad its. i

Undoubtedly the most important reform, -though, must occur L
in court rules. If courts began to mandate deep issues; they would

find it easier to handle theircaseloads. zany weak cases would die 7
because the exercise of wriing a deep isue would reveal their

weaknesses more palpably than a thige else. Strong cases would

prevail more easily becauseir stre wod be miade plainer

than they typically are today.

4HLA. Hart, Postscript. Responsibiliry and Retribution, ia PUNISHMENT AND

RESPONSBIiTY: ESSAYS IN THE PHILOSOPHY OF LAW 210, 231 (1968).

43 See ILL. SUP. CT. R. 341(e)(3).

LI
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Therefore, in rules on briefing, courts mgight include a provision
that reads something like this, a possible amendment to Federal
Rule of Appellate Procedure 28:

28., Briefs

r (a) Contents. A brief must, contain:

(5) a list of one or more questions presented for review.

L (A) The questions should be stated in the following form:

(i) in separate sentences, with factual and legal
premises followed by a short question;

(ii) in no more than 75 words per issue;

(iili with enough facts woven in, hat the court will

understand how the question arises in this parricu-

(B) The following issue statements illustrate the clarity

and brevity to be aimed fore

(i) As Hannicutt Corporation planned and con-
structed its headquarterss the general contractor,
Laurence Construction "Co., repeatedly recom-
mended'a roof membrane and noted that the
manufacturer also recommended it. Even so, the
roof manufacturer warranted the roof without the
membrane. Now that 'the manufacturer has gone
bankrupt and the roof ,is failing, is Laurence
Construction jointly responsible with the insurer
for the cost. of reconstructing the roof?

(ii) Under Florida law,, .administrative agencies have
only those powers provided by statute. No statute
gives the Florida Natural Resources Commission
the authority to impose sanctions for discovery
abuse. May the Commission nevertheless dismiss

A, a permit application if it finds that the applicant
has failed to respond to proper discovery requests?
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(iii Under California discovery rules, computer-stored
information is as freely discoverable as tangible,
written materials. Even though the defendants'
second request for production asked for computer-
stored information, the State refuses to search 'its
computers for relevant information. Given that a
search for this computer-stored information would
not entail any more effort than searching for
tangible, written materials, did 'the trial court err
in ordering the State to produce it?

A less elaborate rule might read as follows:

(5) a statement of the issues presented for review, each issue
preferably being phrased:I ', -

(A) in separate sentences that show how the legal L
question arises; ̀

(B) in no more than 75 words; and i
(C) with a question mark at the end.

With either rule, of course, advocates'would complain. After all,
this method of issue-framing isn't easy.

But perhaps the profession would gradually regain a skill that it
has lost. What is that skill? Well, it is multifaceted and difficult to
describe without lapsing intoclich6s such as these:

* home in on the problem; -- L
* separate the wheat from the chaff;
* see the forest, not just the trees;
* cut to the chase; i
* go to the heart of the matter;
* convey the big picture;
* aim at the bullseye; '

* zero in. , .~~~~~~~~~~~~~~~~[

. . .. . ..~~~~~~~~~~~~~~~~~~[
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But the very fact that we have so many cliches referring to aspects
of this skill demonstrates how highly we value it in the Anglo-
American tradition.

If readers yearn to understand the problem and resent having to
sweat unnecessarily to understand it, then most legal writers
engender resentment every day. They could instead build credibil-
ity. And as far as I know, the deep issue is the best model for
doing that consistently.
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Luther T. Munford .."'CParmer
Resident in Mississippi
Direct (601) 360-9364

Judge William L. Garwood
U.S. Court of Appeals

For the Fifth Circuit
903 San Jacinto, Room 300
Austin, TX 78701

Re: Agenda for September Meeting

LDear Judge Garwood:

I don't know what's on the agenda for the September meeting of the Appellate Rules
Advisory Committee. I would like to suggest two possible items for consideration;

1. Preparation of a form for the certificate of compliance that will be needed under
new Fed. R. App. P. 32. Enclosed for your information is a form our office has developed to usewith the new Fifth Circuit rule. Other circuits that have already adopted word count systems may
have forms that they use that would be better.

2. Following up on the recommendations found in the American Academy ofAppellate Lawyers' report circulated at our last meeting, 1 would like to recommend that weamnend Rule 47(a)(1) to provide: "All new and amended local rules shall take effect on the firstday of December after their adoption.' The purpose of this amendment would be to conform thetiming of the changes in local rules with the changes in national rules. It would be a great
advantage to the bar, and perhaps also to the courts, to know when to look for rules changes.

Very truly yours,

Luther T. Munford
LTM:szr
Enclosure
cc: Mr. John Rabiej (w/enc.)

PD3: 191242.1
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(CHOSE CORRECT ALTERNATIVE LANGUAGE AND
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CERTIFICATE OCMPANCE

'Pursuant to 5th Cir. R. 32.2.7(c), the undersigned certifies this brief complies with the
type-volume limitations of 5th Cir. R. 32.2.7(b), for the following reasons:

1. Exclusive of the exempted portions in 5th Cir. R. 32.2.7(b)(3), the brief contains
[number] words.

or

Exclusive of the exempted portions in 5th Cir. R. 32.2.7(b)(3), the brief contains
[number] lines of text in monospaced typeface.

2. The brief has been prepared in proportionally-spaced typeface using [software name
and version] in [typeface name and font sizel.

or

The brief has been prepared in monospaced (nonproportionally-spaced) typeface
using (typeface name and number, of characters per inch].

3. If the court so requests, the undersigned will provide an electronic version of the
brief and/or a copy of the word or line printout.,

4. I understand that a material misrepresentation in completing this certificate, or
circumvention of the type-volume limits in 5th Cir. R. 32.2.7, may result in the court's striking
the brief and imposing sanctions against me.

(s)__

Attorney for_

(PLACE THIS AS LAST DOCUMENT IN BRIEF BEFORE BACK COVER)
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