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ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of September 22-23, 1994
Agenda
Introductory Items

Approval of minutes of February 1994 meeting.

Report on June 1994 meeting of the Committee on Rules of
Practice and Procedure.

Report on publication of Advisory Committee meeting minutes
via "on line" availability on Lexis and Westlaw.
[Materials: memorandum from John K. Rabiej dated 3/3/94 and
attached Judicial Conference guidelines dated 11/17/93.]

Rules

Proposed amendments to Rule 9014 to make certain 1993
amendments to Fed.R.Civ.P. 26, and certain other discovery
provisions contained in the civil rules, inapplicable to
contested matters. [Materials: Reporter’s memorandum dated
June 14, 1994, and Civil Rules 26(a) and (f).]

Proposed amendments to Rule 8002(c) in response to decision
in In re Mouradick, 13 F.3d 326 (9th Cir. 1994), concerning
extension of time to file a notice of appeal. [Materials:
Reporter’s memorandum dated June 17, 1994.]

Proposed amendments to Rule 4003(5) concerning extension of
time to object to debtor’s list of claimed exemptions.
[Materials: Reporter’s memorandum dated May 23, 1994.]

Proposed amendments to Rule 3021 concerning distributions
after confirmation of a plan. [Materials: Reporter’s
memorandum dated June 18, 1994.] .

Proposed amendments to Rules 3017 and 3018 re: record date
for voting purposes. [Materials: Reporter’s memorandum
dated June 13, 1994.]

Proposed amendments to Rule 9011 to conform the rule to the
1993 amendments to Fed.R.Civ.P. 11, on signing of papers and
sanctions. [Materials: Reporter’s memorandum dated May 25,
1994.]

Proposed new Rule 8020 concerning sanctions for filing a
frivolous appeal to the district court or bankruptcy
appellate panel. [Materials: Reporter’s memorandum dated
June 10, 1994.]




11.

12.

13.

14.

Request of Standing Committee that Advisory Committee
consider possible amendment to Rule 2006 (f) that would
change the additional period allowed when service is made by
mail from "three days" to "five days." [Materials:
Reporter’s memorandum dated 8/12/94.]

Subcommittee Reports

Report of the Subcommittee on Technology.
Report of the Subcommittee on Forms.
Report of the Subcommitte on Local Rules.

Report of the Subcommittee on Alternative Dispute
Resolution.

Report of the Subcommittee on Style.
Report of the Subcommittee on Long Range Planning.

Report of the Subcommittee on Meeting Sites.

Information Itens

Report of Judge Restani on the April 1994 meeting of the
Civil Rules Committee.

’ e
Status list of rules amendments.
Status chart of rules amendments.

Amendments to be published for comment.

ext e
The dates and place of the next meeting are:

March 30-31, 1995
Lafayette, LA
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DRAFT

AGENDA I
ADVISORY COMMITTEE ON BANKRUPTCY RULES New York, New York

. September 22-23, 199
Meeting of February 24 =25, 1994

Sea Island, Georgia

Minutes
The Advisory Committee on Bankruptcy Rules met at The

Cloister in Sea Island, Georgia. The following menbers were
present:

Bankruptcy Judge Paul Mannes, Chairman

Circuit Judge Alice M. Batchelder

District Judge Adrian G. Duplantier

District Judge Eduardo C. Robreno

Honorable Jane A. Restani, United States Court
of International Trade

Bankruptcy Judge James J. Barta

Bankruptcy Judge James W. Meyers

Professor Charles J. Tabb

Henry J. Sommer, Esquire

Kenneth N. Klee, Esquire

Gerald K. Smith, Esquire

Leonard M. Rosen, Esquire

Neal Batson, Esquire

Professor Alan N. Resnick, Reporter

The following former members also attended the meeting:

District Judge Joseph L. McGlynn, Jr.
Ralph R. Mabey, Esquire
Herbert P. Minkel, Esquire

The following additional persons also attended all or part of the
meeting:

District Judge Thomas S. Ellis, III, member, Committee on
Rules of Practice and Procedure, and liaison with this
Committee

Bankruptcy Judge Lee M. Jackwig, member, Committee on
Automation and Technology

Professor Daniel R. Coquillette, Reporter, Committee on
Rules of Practice and Procedure

Peter G. McCabe, Secretary, Committee on Rules of Practice
and Procedure, and Assistant Director, Administrative
Ooffice of the U.S. Courts

John K. Rabiej, Chief, Rules Committee Support Office,
Administrative Office of the U.S. Courts

Patricia S. Channon, Attorney, Bankruptcy Division,
Administrative Office of the U. S. Courts

Richard G. Heltzel, Clerk, U.S. Bankruptcy Court, Eastern
District of California

Gordon Bermant, Director, Planning and Technology Division,

. Federal Judicial Center




Elizabeth C. Wiggins, Research Division, Federal Judicial
Center ‘

District Judge Alicemarie H. Stotler, chair, Committee on Rules
of Practlce and Procedure, was ill. and could not attend. Circuit
Judge Edward Leavy, former chair of the Advisory Committee, was
unable to attend due to an en banc hearing. District Judge Paul
A. Magnuson, chair of the Committee on the Administration of the
Bankruptcy System, also was unable to attend. William F. Baity,
acting director, Executive. Offlce for Unlted States Trustees,

u. s‘ Department of Justlce, was unable to attend.

The followlng summary of matters dlscussed at the meeting
should be read in ccnjunctloh w1th the various memoranda ‘and
other written materials referred to, all of which are on file in
the office of the Secretary tc the Commlttee on Rules of Practice
and Procedure. i ‘

Votes and other action taken by the Adv1sory Commlttee and
assignments by the Chairman appear in bold. .

INTRODUCTORY MATTERS

Minutes of the September 1993 Meeting. The Committee approved
the minutes of the September 1993 meeting with one change. O©On
page 3, paragraph 3, of the draft, the phrase "bankruptcy rules
requlre" should be changed to ”Bankruptcy Rule 8002 will
require.®

Report on the January 1994 Meeting of the Committee on Rules of
Practice and Procedure, ("standing Committee'"). The Reporter
reviewed the issue of filing by facsimile transmission ("fax
filing"). Fed.R.Civ.P. 5(e) and Fed.R.App.P. 25(a) allow fax
filing under Judicial Conference guidelines, and Fed.R.Bankr.P.
7005 1ncorporates the civil rule for adversary proceedings. The
Adv1sory Committee on Bankruptcy Rules is on record as strongly
opposing fax filing, because it is outdated technology and a
burden on the clerks. Guidelines for fax filing were proposed in
1993, however, by the Judicial Conference Committee on Court
Admlnlstratlon and Case Management. Both the Standing Committee
and the Committee on Automation and Technology opposed the draft
guldellnes, and the Judicial Conference declined to adopt then.
The Standing Committee, however, must put forward a substitute
proposal at the September 1994 meetlng of the Judicial
Conference. At its January 1994 meeting, the Standing Committee
decided not to allow fax filing on a routine basis apd to exempt
bankruptcy courts from any requxrement to accept fax filings.

i
Professor Resnick also reported that the Standing Committee had
expressed concern about" cOngress enacting rules changes outside
the Rules Enabling Act process,:.as a,provision in S. 540, the
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bankruptcy bill currently pending, would do. Amendments to Rule
8002 and 8006 are pending at the Supreme Court and will take
effect August 1, 1994, absent congressional action to the
contrary. No bankruptcy rules amendments were before the January
1994 Standing Committee meeting, and there was sentiment by
Standing Committee members, he said, that advisory committees
should exercise restraint in proposing amendments.

With respect to the style revisions to the rules, Professor
Resnick reported that Bryan Garner had submitted the proposed
draft of the civil rules and the Advisory Committee on civil
Rules is in the process of line-by-line review. The intent is to
make only style changes, not substantive ones, he said.

Professor Resnick said that the Judicial Conference has
guidelines on access to materials. He said that committee
members should be careful about circulating memoranda that do not
represent. committee positions. Mr. Sommer observed in response
that rules committee meetings are open to the public (28 U.S.C.

§ 2073 (c).) and that committee records also are public.

PUBLISHED DRAFT RULES

Published (Preliminary Draft) Amendpentskto~Ru1qs_8018,‘9029, and
Proposed New Rule 9037. Professor Resnick reviewed the history
of these proposals for "“common rules" concerning local rules and
technical amendments. He described the initiating of the
amendments by the Standing Committee, the negotiating of the
language with the other advisory committees, and the publication
of similar amendments for the appellate, civil, and criminal
rules. The last time the proposals were considered by the
Advisory Committee was in February 1993, and several changes were
introduced after that, which the committee had not had a chance
to consider prior to publication of the preliminary draft. Most
of these were stylistic or involved minor changes to the
committee notes. There were two changes that were substantive,

however.

The first was an insert to the amendments to Rules
8018 (a) (2) and 9029(a) (2) that would prohibit a court from
enforcing any local rule imposing a requirement of form in a way
that would cause a party to lose rights if the failure to conform
to the requirement was a "negligent failure."™ Mr. Rosen asked
how other "non willful" failures would be treated under the rule
and suggested that the appropriate standard ought to be "non
willful," rather than negligence. Professor Coquillette said
this was a good suggestion and might be adopted if the other
advisory committees concur. Judge Robreno said he thought it
nrevolutionary" to have rules that do not have to be followed,
but wondered whether his comment might be too late to have any
effect. The Reporter said it was not too late. Judge Meyers




said he thought the concept of repeated noncompliance (as an
indicator of willfulness) should be part of the committee note,
and the Reporter agreed to suggest it, if it is not already in
there. A motion to approve the amendment to Rule 9029 (a) subject
to changing the word *negligent" to "non willful" carried by a
vote of 10-1. ‘ :

The second substantive change is in Rules 8018(b) and
9029 (b) and involves the prohibition of sanctions for
noncompliance with a local requirement unless the alleged
violator had actual'notice of the requirement "in the particular
case." The Reporter stated that ‘the proposed standard would
relieve an‘attprney“dfwanyjdﬁty to.seek rules out and could spawn
additicnal‘disputeSwinyﬁﬂbahk#uptcyQSétting,wduewtqﬁthe\incidence
of litigation within a case. Participants in such litigation may
not have beenfhdtiVe@if”tﬁgqg“r}ﬂ“rf"Wge$ﬂpf@a“cEse;;th@y‘may
enter a proceeding months; or ‘ S, |} any mass mailing

r ‘wheh such rules

rules’ ‘
1ich.are, typical
7ditigatior ‘ en; isputes, over .whether a:
party had actual notice '6f equirement. Alth hi the committee
directed that the record reflect its consideration of this issue,

of the‘judgefﬁ

no motion was made and no 'vote taken concerning the addition of
"in the particular case'|tdithe riile |

reviewed the three comment letters the
d'.concernifig ithe published draft.

> Fenning’s letter cautioned the committee against
pport one-judge~onl
ed, rather 'than co

. Professor; Resnick
committee' had'lreceived
Bankruptcy ‘Judge’
appearing to si
theyﬂaﬁg,pﬁg

rules appli
he was'surp

ly 'standing orders, so long as
urt-wide procedures under local
idistrict. Judge Barta said
ad''been received about

proposed' Ru; ‘@ehdments rule. The committee
is oh or the Reporter said, but the
Standing'iCc yway. A motion to reaffirm the

committeel s n ¢ le! |failed on a tie vote.

il

AMENDMENTS RELATED TO CIVIL RULES AMENDMENTS

Rule 9014 and the 1993 Amendments to Fed.R.Civ.P. 26. The
Reporter stated that the recent amendments to Rule 26 governing
discovery automatically apply in adversary proceedings (through
Rule 7026) and in contested matters (through Rule 9014), which
are expedited proceedings /initiated by motion. Although there
does not appear to be any reason to exclude adversary proceedings
from the provisions of Rule 26, contested matters could suffer

undue delay i#,the requitgm%nts of Rule 26(a)(1)~-(4), (mandatory
disclosure), and 26(f), (mandatory discovery meeting), are
followed. ' Rule 26 itself permits courts, by local rule or order,

I

to opt out cfhﬁhe]ﬁéndatbr&hdisclqsure‘and[mebting requirements.
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In the event the committee thought it appropriate to make the
mandatory disclosure and meeting requirements inapplicable to
contested matters nationally, the Reporter had drafted an
amendment to Rule 9014 for this purpose. After discussion, a
motion to defer action and study the operation of discovery
deadlines in contested matters overall carried by a €-0 vote.

Rule 7004 and the 1993 Amendments to Fed.R.Civ.P. 4. The 1991
amendments to the bankruptcy rules wfroze" the Fed.R.Civ.P. 4 (to
which reference is made in Rule 7004 ‘and parts of which are
incorporated into the bankruptcy rules by Rule 7004) to the
version of the rule that was in effect on January 1, 1990. This
action was taken because amendments to Rule 4 were pending, but
their final form was still uncertain. Rule 4 now has been
amended, and it is time to ‘amend Rule 7004 to conform to the new
Rule 4. The Reporter had prepared a draft for this purpose. 1In
addition, the Reporter had drafted a new subdivision (f) to cover
service and personal jurisdiction over a party who is a non-
resident of the United States having contacts with the United
States sufficient to justify application of United States.law but
insu@fﬂcieht[¢bpﬁadt‘%ith‘any single state to support: :
jurisaﬂcti¢ﬁwuﬁd§rfaf$tatéﬁlondéarwﬁstptute;"Tthﬁew;subdivision
tracks a gimilar new provision in Rule 4. ‘A motionm to adopt the
Reporter’s draft carried by a vote of 6-2: | The amendments to
gmrém4“in¢1n@¢@ﬁérédﬁﬁhgwawnéwwkﬁh 4.1 to cover'Mother" process,
ﬁdt“aféummohégﬁrusﬁﬂquna.3VThesé‘prb isions, formerlywere in a
subdivision of' Rule 4 ‘that was notiincorporated by Rule 7004.
The Reporter said be~nad‘coﬁsultedHWiﬁh‘Prdféébéﬁwnawiéﬁce P.
King, a former member and former Reporter to the committee, about
the history aﬁ}n&thindorporaﬁing‘t“e~subdiwi§ n. Professor King

héd‘Sdid‘theuﬁdbai¢ibi°n was‘left‘bgtﬁihteﬁg ally o/ that it
: le 4.1 also
consis

would not'apply to the servicee of) motions.i"
contains territorial limits on ser ce th
ﬁfé nagidﬁwidése ice provisions’ of K
oppositionito the R e
£ﬂ¢brééﬁ@ted”

. 7004. Ther
dation ‘that Rule 4.

PROPOSED AMENDMENTS

Rule 1006. Professor Resnick stated that the Judicial Conference
in 1992 had prescribed a $30 administrative fee for chapter 7 and
chapter 13 cases, payable at filing. As originally prescribed,
this fee was not payable in installments as is the filing fee for
such cases. In late 1993, however, the Judicial conference had
amended the schedule of fees prescribed under 28 U.S.C. § 1930(b)
to permit payment of the $30 fee in installments. Professor
Resnick had proposed two drafts to incorporate the administrative
fee into the rule on installment payments. A motion to adopt the
shorter draft, amending Rule 1006(a), carried on an 8-3 vote.

The Reporter stated that there also had ‘been a proposal by the
president of the National Association of Consumer Bankruptcy



6

Attorneys to amend Rule 1006(b) to permit installment payments of
filing fees to be made to a standing chapter 13 trustee (who
would pay the fees to the clerk). The Reporter had drafted an
amendment to implement the suggestion, and also had asked the
Federal Judicial Center to conduct a survey to evaluate the
suggested amendment. . Ms. Wiggins reported the results of the
survey. Most respondents thought such an amendment. unnecessary
and that no purpose would be served by mixing court fees and
payments intended for credltors, she said. . Nine courts permit
such arrangements under the existing rule and are satlsfled with
how' their systems work.; A motion to adopt the proposed amendment
to Rule 1006(8) failed by a vote of 0-9.

Rules 1007 (c) and. 1019.“At thenSeptember 1993 meetlng, the.

Committee had votedwto delete from Rule 1007(c) .the reference to
“chapter 7," whlchwdated to a time when tnerewwere separate 4‘
schedules for a chapter 7 case and a’ chapter 13~case_ At that
meeting, ;a member fut,”“pmm ;_N‘VMH uggestec that the, phrase
"supersedlng case upe ca ‘
avoid giving: th: erry

to another hap er'
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claims. The Reporter reviewed his memorandum dated January 9,
1994, which detailed various suggestions for amendments, two from
deputy clerks of court, several related to deleting references to
Rule 3002(c)(6) which the Committee separately had voted to
abrogate, and several further amendments suggested by Professor
Resnick. The Committee approved amendments to Rule 2002(h) that
would assure the mailing of notices to the debtor, the trustee,
and all creditors during any 90-day claims filing period arising
from notification by the trustee that newly discovered assets may
be available for distribution. The Committee rejected a proposal
to amend subdivision (h) to extend the period during which all
creditors receive notices until the:.time has expired for the
filing of a claim on behalf of a creditor by the debtor or the
trustee. The Committee referred the proposed amendments to Rule
2002 (h) and the Committee Note to the style subcommittee with the
following instructions: 1) make sure line 12 does not exclude the
debtor, the trustee, and the U.S. trustee from receiving notices,
2) make sure that creditors who filed claims late are not
excluded from receiving notices, and 3) reorganize the Committee
Note to state simply that the rule is being amended '"as follows"
and list the changes. A motion to approve the proposed
amendments as described above, subject to further work by the
style subcommittee, carried unanimously.

Rule 3002. The Reporter briefly reviewed the history of various
proposals to amend this rule that have been considered by the
Committee and noted that the case law concerning the status of a
late-filed proof of claim remains very unsettled. The Committee
declines to take a position on the issue. Nevertheless, the
language of Rule 3002 (a), especially when read together with Rule
3009, leads to the conclusion that an unsecured creditor who.
misses the deadline for filing iclaims may not have an "allowed
claim" and may not receive any distribution in a chapter 7 case.
This conclusion, however, conflicts with the provisions of § 726
of the Code that indicate that a late-filed claim can be an
wallowed" claim, at least in some instances, and expressly direct
payment of "tardily filed" claims under certain circumstances.

To clear up any conflict between the Code and the rules on this
issue, the Reporter had drafted amendments that would add a new
subdivision (d) to the'rule an@xdelete,existing subdivision

(c) (6) as unrnecessary if (d) were added. The proposed
subdivision (d) would state that a late claim may be allowed to
the extent the creditor would e authorized to receive a
distribution by § 726. 'Mr. Rosen offered alternative language to
accomplish the same result. A.motion to approve the amendments
as redrafted to incorporate Mr. Rosén’s suggestions carried, with

none opposed. A motion to approve conforming .changes to the
proposed Committee Note also ‘carried; with none opposed.
i ‘~\§‘ﬂH ‘ ‘ ¢ B o b 'i | e . . : ;xllj“

3017, 3018, and' 3021 and Proposed Amendments Regarding the
ord Date for Voting and Distribution. Rule 3017(d) requires
uhatwbértaianocuméﬂmsJin a dhapterrllmcaseqbefmai&édwtb




creditors and equity security holders so that they can vote on
the plan. Rule 3018(a) governs the right to vote on a plan. The
Reporter explained that both provisions contain language stating
that the record date for determining who the equity security
holders are is the date the order approving the disclosure
‘statement was entered on the court’s docket. ' The Reporter stated
that Mr. Klee had suggested that these rules be amended because
using the ‘entry date of the order causes unnecessary delay. The
Reporter, accordingly, had drafted alternate amendments to the
two rules, one set of amendments would give the court dxscretlon
to order that the record date be the date the court announces .its
approval of the disclosure statement, and the other set would
give the court greater. flexibility in fixing a record date. A
motion toapostpone oons1deration of these proposals to the next
meeting carrzed, with. none opposed.‘ The proposed amendment . to
Rule 302;‘wou1d permlt the plan or. order. conflrmlng the plan to
de51gnatefa record-date’ for. dlstrlbutlon that is dlfference than
the date on whlch dxstrlbutlon commences, - This change would

: certaln who are the equlty securlty

.h‘motion to”adopt the Reporter's draft
11-0- : '}HJI “ ] M ,

amendmentwcarrled,

ule 8002. The Reporter hat draf“ed an: amendment creatlng ‘a new

of appeal to have,beenwt»
prison’s internal mallv“
filing. The proposal w
to Fed.R.App.P. 4(c) and
Flanagan, 999 F. 2d 753 c

order of the bankruptcy
dellvery‘to prison. auth
court. A»motlon to tak

Bermant led a dlscusszo
Committee members expres:!
and cons of technologlca
the courtroom, in which
phy51ca11y present, wit
computers operated by a
be in different location
people will continue. tow

colleagues and adversari es
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absolutely necessary touM‘m”h
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hand, if the individuals do not all have to be physically present
at every proceeding, much time and energy can be saved and other
efficiencies realized in the utilization of judicial time. For
example, a judge could handle a case from another district
without having to travel.

Judge Barta, chairman of the subcommittee, reported that the
subcommittee had met twice and had drafted two amendments that
would authorize courts to accept electronic filings. These are
discussed below. Judge Barta stated that the report requested by
the Committee on the future of technology and the rules was not
yet complete due to the raising at the first subcommittee meeting
of several issues that require further ingquiry. The philosophy
anchoring the report would be that the Advisory Committee’ should
take a leading role in adopting rules to implement changing

‘technology, he said. One result of the Committee’s having

stepped forward is Rule 9036, which now permits delivery of
information from the court by means other than paper; the next
step, he said, is to authorize the court to receive documents
other than on paper. Judge Barta said he expects the report to
be finished in time for the Standing Committee to consider it in
connection with any request to publish the proposed electronic
filing amendments. R ‘ g

Rule 5005. The subcommittee on technology proposed adding a new
subdivision (a)(2) that would authorize a court by local rule to
wpermit documents to be filed, signed or verified by electronic
means" consistent with any technical standards established by the
Judicial Conference. A motion to adopt the proposed amendment
carried, with none opposed. On further motions, the Committee
approved the deletion of lines 12 - 15 (no intent to permit
filing by facsimile transmission) and lines 68 - 71 (no intent to
affect any statute requiring a “writing” or "signature") of the
proposed Committee Note.

Rule 8008(a). The subcommittee’s proposed amendment to the rule
would authorize a district court or bankruptcy appellate panel by
local rule to accept electronic filings. A motion to adopt the
amendment carried, with none opposed.

Subcommittee on Alternative Dispute Resolution

Professor Tabb, chairman of the subcommittee, requested
guidance on the need for proposed amendments concerning
alternative dispute resolution. The consensus was that, although
some districts operate local, voluntary programs, there is not a
need for national rules at this time. A need could arise if
Congress were to mandate an ADR program for the bankruptcy
courts. Accordingly, the subcommittee’s work remains
investigatory at this time.
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Subcommittee on Forms

Mr. Sommer, chairman of the subcommittee, reported that, in
addition to considering proposals for amendments that had been
referred to it at the September 1993 meeting, the subcommittee
would undertake a conversion to "plain English" for forms that go
to the publlc.

. Subcommittee on Local Rules

Judge Duplantler, chalrman of the subcommittee, reported
that the subcommittee had met to discuss the outstanding issues
concernlng the proposed uniform numberlng system for local rules
developed by Ms. Channon.‘ .The " system is based on the national
rule numbers.and the subcommlttee ‘had requested that Ms. Channon
add uniform numbers based on the Part VIII rules governlng
appeals for use by a dlstrlct court or. bankruptcy appellate
panel. .The subcommlttee had approved the proposed numberlng
systenm subject to that addltlon. The“subcommlttee also' had
requested Ms. Channon“tompreparp - new memorandum explaunlng the
system and statlng the. ics ‘on, whlch‘rules now exlst that had
been omitted and the reasons for the om1s51on Themmemorandum
also would describe the’” ‘flcultles a dlstrlct mlghtwexperlence
in. adaptlngucertain“typm ) d‘"Chapter

13 Cases," t the numbe

at thlsﬂpoim the‘sub |

and solicitation of c e; m ‘the court nd "the Qr;u A
motion to app[ove .the proposed system,' ci. at . to the' judges
and clérks ‘ r“commen elease’ it to the "bankruptcy press,"

“EXCUSABLE NEGLECT"

The Committee discussed briefly whether to undertake a
review of the rules for the purpose of restrlctlng the "balancing
test" standard announced by the Supreme Court in Pioneer

Investment Services v. Brunswick Associates, 113 S.Ct. 1489

(1993). The consensus appeared to be that it is too soon to
assess the impact of the Court’s decision, and a motion to table
the matter carried by a vote of 6-2.

FUTURE MEETINGS

The next meeting of the Committee will be September 22-23,
1994, in New York City.

The chairman requested Judge Duplantler to 1nvestlgate
whether the Committee could meet in Lafayette, Louisiana, in mid-
to-late March 1995. The Committee also agreed on Portland,
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Oregon, as the site for a meeting in August 1995, and on Arizona
for a meeting in February or March of 1996.

Respectfully submitted,

Patricia S. Channon
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AGENDA IV
New York, New York
September 22-23, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER
RE: BANKRUPTCY RULE 9014, THE 1993 AMENDMENTS

TO CIVIL RULE 26, AND APPLICATION OF CERTAIN
TIME PERIODS IN THE CIVIL RULES

DATE: June 14, 1594

The amendments to Rule 26 (a) of the Federal Rules of Civil
Procedure that became effective on December 1, 1993, require
disclosure of certain information without awaiting formal
discovery requests. In addition, the 1993 amendments to Civil
Rule 26 (f) require the parties in a litigation to meet to discuss
and resolve discovery issues in advance of the formal Rule 16
pretrial conference. A copy of Rule 26(a) and (f), as amended in
1993, is attached. These amendments are applicable in adversary
proceedings under Rule 7026.

At the February 1994 meeting, the Advisory Committee
discussed the 1993 amendments to Civil Rule 26 in connection with
my memorandum of January 3, 1994 (item No. 2 of the agenda
materials for the February 1994 meeting). At that time, I
recommended that Rule 7026 remain unchanged so that the 1993
amendments to Rule 26 will continue to be applicable to adversary
proceedings. Although the 1993 amendments to the Civil Rules are
controversial, I am not sure that there is a bankruptecy-related
reason for recommending a blanket rule that makes these
amendments inapplicable in adversary proceedings. Why should
parties be immune from making the initial disclosures or from

meeting to resolve discovery disputes in an adversary proceeding?



In addition, making Rule 26 applicable in adversary
proceedings does not mean that the 1993 amendments will always
apply. It is important to note that the controversial mandatory
disclosure provisi§ns of Rule 26(a), as well as the meeting
requirement of Rule 26(f), are subject to local opt-out. Rule 26
itself provides that courts, by local rule or order, may render
these mandatory disclosure and meeting requirements inapplicable.
In fact, a number of districts have opted out of the automatic
disclosure requirements already.

For these reasons, I recommend that Rule 7026 not be amended
at this time.

Rule 26 is Applicable to Contested Matters

Rule 9014 makes Rule 7026 (and, therefore, Civil Rule 26),
applicable in "contested matters." A contested matter is
initiated by motion, not a summons and complaint, and is an
expedited procedure that could be unduly delayed if the parties
have to make initial disclosures mandated by Rule 26 (a) and have
to meet as required by Rule 26(f). Rule 26(a) (f), as amended,
requires that the parties meet at least 14 days before a pretrial
conference (pretrial conferences are not held in contested
matters). Unless the court orders otherwise or the parties
stipulate, Rule 26(a) (1) disclosures must be made within 10 days
after the Rule 26 (f) meeting of the parties. Rule 26(a) (2)
disclosures on expert witnesses must be made, in the absence of a
stipulation or court order directing otherwise, at least 90 days

before the trial date. Pretrial disclosures under Rule 26 (a) (3)
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must be made at least 30 days before trial unless the court
orders otherwise. These time provisions are inconsistent with
the expedited nature of contested matters. For that reason, I
recommended at the February meeting that certain aspects of the
1993 amendments to Rule 26 should not be applicable to contested
matters. I also presented a draft of proposed amendments to Rule
9014 that would render Rule 26(a) (1)-(4) and Rule 26 (f)
inapplicable in contested matters unless the court otherwise
directs. This draft is attached hereto marked "Draft No. 1.™

However, Henry Sommer commented at the February meeting that
there are other time periods contained in certain Civil Rules (in
addition to Rule 26) that are made applicable to contested
matters through Rule 9014’s reference to certain other Part VII
rules, and that some of these periods may be inappropriately long
for contested matters. The consensus of the Committee was to
defer consideration of my recommendations regarding Rule 9014 and
Civil Rule 26 until the September 1994 meeting, with a request
that I review the time periods in all Civil Rules that are made
applicable to contested matters by Rule 9014's reference to Part
VII rules.

As a result of my review, I observed the following:

(1) Provisions restricting the use of discovery procedures

before the time specified in Rule 26(d). Several Civil Rules, as

amended in 1993, require a party to obtain leave of court to use
certain discovery procedures if the party wants to act "before

the time specified in Rule 26(d)." For example, "before the time



specified in Rule 26(d)," a party must obtain leave of court to
take a‘deppsition upon oral examination (see Rule 30(a) (2) (C)),
to take a deposition upon written questions (see Rule
31(a) (2) (C)), to serve interrogatories (see Rule 33(a)), to serve
a request for the production of documents (see Rule 34(b)), and
to serve a request for admissions (see Rule 36(a)).

Rule 26(d) provides:

" (d) TIMING AND SEQUENCE OF DISCOVERY. Except when
authorized under these rules or by local rule, order, or
agreement of the parties, a party may not seek discovery
from any source before the parties have met and conferred as
required by subdivision (f). Unless the court upon motion,
for the convenience of the parties and witnesses and in the
interests of justice, orders otherwise, methods of discovery
may be used in any sequence, and the fact that a party is
conducting discovery, whether by deposition or otherwise,
shall not operate to delay any other party’s discovery."
Therefore, the time specified in Rule 26(d) for seeking the

above listed discovery methods without leave of court is the time
when the parties have met "as required by subdivision (f)." Rule
26 (f) requires the parties to meet to resolve discovery issues at
least 14 days before the Rule 16 scheduling conference. &as I
recommended at the February 1994 meeting, I do not think that
Rule 26 (£f) should apply in contested matters and my draft of the
proposed amendments to Rule 9014 so provides. If the parties are
not required to have a Rule 26 (f) meeting in a contested matter,
the provisions in the other Civil Rules that require parties to
obtain leave of court to act before "the time specified in Rule
26 (d)" should have no effect. That is, parties should be able to
take such action without leave of court at any time after

commencement of the contested matter. I do not think that any
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amendments to Rule 9014 are needed, other than the addition of
the provision stating that the parties are not required to meet

pursuant to Rule 26 (f).

However, for the sake of clarity, I would add the following

to the Committee Note to Rule 9014:

"Because parties are not required to meet pursuant to
Rule 26 (f), any provision in an applicable rule that
requires leave of court or otherwise restricts the use
of discovery procedures prior to the time when the
parties meet ’‘as required by subdivision (f)’ is not
applicable in a contested matter.™

(2) Other Time Periods. The following time periods are found in
the Civil Rules that are made applicable to contested matters

through Rule 9014’s reference to Part VII rules:

(a) Rule 25(a) requires dismissal of an action if a
motion to substitute a proper party for a deceased party is
not made within 90 days after service of a statement of the
fact of the death of the party. Since the motion for
substitution is usually made by a representative of the
deceased party’s estate, and time may be needed for the
representative to be appointed and ready to seek
substitution, a shorter time period for contested matters
may be impractical.

(b) Rule 27(a) (2) requires that an expected adverse
party must be served, at least 20 days before the hearing,
with a petition seeking to perpetuate testimony by taking a
deposition before an action is commenced or pending an
appeal. I do not think that this is inappropriate for
contested matters.

(c) Rule 30(e) gives a deponent 30 days to review a
transcript or recording of a deposition and to sign a
statement reciting changes. This time period may be too
long for contested matters.

(d) Rule 31(a) (4) provides that a party served with a
notice for a deposition upon written questions has 14 days
to serve cross questions upon other parties. Within 7 days
after being served with cross questions, a party may serve
redirect questions. Within 7 days after being served with
redirect questions, a party may serve recross questions.
Although the total time for developing cross-examination,

5



Reporter’s Recommendatlons.

redirect, and recross questions are 28 days, this was
shortened from a total of 50 days by the 1993 amendments.
Moreover, the rule expressly provides that the court may for
cause shown enlarge or shorten the time. I do not think
that this rule is inappropriate for contested matters,
especially given the court’s discretion to shorten the time.

(e) Rule 32(d) (3) (C) provides that objections to the
form of written questions submitted under Rule 31 are waived
unless served Wlthln the time allowed for serv1ng the
succeedlng*cross or other questions and within 5 days after
service of the last questlons authorlzed. I do nqt think
that this’ trme perlod is. 1nappropr1ate for contested

'matters. T

(f) Rules 33(b) (3), 34(b),‘and 36(a) g1Ve awparty 30
days to answer or object to 1nterrogator1es, to respond to a
request for the production of documents or the ‘inspection of
land, or to respond to a request for adm1ss1ons,”
respectively. Although these 30-day periods may be too long
for contested matters, all of. these rules expressly provide
that the court may shorten the tlme. The Commlttee may want
to provide that the 30- ~-day perlods in these' rules shall be
automatically shortened to 10 days (or some. other period),
or may be satisfied with leav1ng”1t 30 days’ ‘ub"ct to the
court| shortenlng it. Courts’ may, sire, shorten
thesekperlods by local rule. e

(g) Rule 52 (b) glves aﬂparty 10 days to file a post-
judgment motion to amend flndlngs or the judgment. " This
period seems to be approprlate for contested matters.

(h) Rule 56 (a) requires that a claimant wait 'at least
20 days, before flllng a motion for summary judgment. This
may make sense in adversary. proceedlngs because 1t gives the
defendant’ time to answer the complalnt. However) there is
no respons1ve pleading necessary’ in a contested matter.
Therefore,\summary Judgment should be avallable at any time
after’ commencement of the contested matter.‘ ule 56 (¢)
requires that the motion be served at least 10 days before
the hearing. This is longer than the five- day prQV1S1on for
service of motions in Rule 9006(d) . The Commlttee may want
to shorten the 10-day period to flve days.

(1) Rule 62(a) provides a 10-day stay of proceedings to
enforce a judgment. This appears to be approprlate for
judgments rendered in contested matters.

i
1

I repeat my recommendatlons presented to the Advisory
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Committee in February regarding amendments to Rule 9014 to deal
with the 1993 amendments to Civil Rule 26 (these are set forth in
the attached draft marked "Draft No. 1").

With respect to time periods contained in other Civil Rules
made applicable to contested matters through Rule 9%014’s
reference to Part VII rules, I believe that the only ones that
may be inappropriate for contested\matters are the 30-day periods
contained in Rules 30(e), 33(b)(3), 34(b), and 36(a), the 20-day
prohibition on seeking summary judgment, and 10-day period for
giving notice prior to the hearing on summary judgment. Since
Rule 9014 makes these rules applicable "unless the court
otherwise directs," the court may vary these rules including
shortening any time periods. In fact, the time periods in Rules
33(b) (3), 34(b) and 36(a) expressly give the court discretion to
reduce or enlarge the 30-day periods contained therein. 1In
addition, Rule 9006 (c) permits reduction of time periods. In
sum, flexibility for the court to change these time periods
already exists. One alternative for the Committee, therefore, is
to leave Rule 9014 as is and to leave it to the courts to modify
these time periods accordingly.

Another alternative -- which may avoid the necessity of
parties seeking court orders changing these time periods -- is to
continue the court’s flexibility while shortening these periods
so that they will be more appropriate for contested matters in
the absence of a court order or local rule. To achieve this

goal, I attach a draft ("Draft No. 2") of proposed amendments to




Rule 9014. This draft includes the same changes I recommended in
Dfaft‘No. 1 (from the February 1994 meeting), plus several others
to deal with other time periods.

In view of the number of Civil Rules mentioned in this
memorandum and in my draft of proposed amendments to Rule 9014, I
asked the‘Administrative Office to circulate with the agenda
materials booklets containing the Federal Rules of Civil

Procedure as amended on December 1, 1993.
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Draft No. 1

Rule 9014. Contested Matters

In a contested matter in a case under the Code not
otherwise governed by these rules, relief shall be requested
by motion, and reasonable notice and opportunity for hearing
shall be afforded the party against whom relief is sought.
No response is required under this rule unless the court
orders an answer to a motion. The motion shall be served in
the manner provided for service of a summons and complaint
by Rule 7004, and, unless the court otherwise directs, the
following rules shall apply: 7021, 7025, 7626, 7028-7037,
7041, 7042, 7052, 7054-7056, 7062,‘7064, 7069, and 7071.

Unless the court otherwise directsg, Rule 7026 shall apply

except that parties shall not be required to make

disclosures under Rule 26(a) (1)-(4) F.R.Civ.P., the

information described in Rule 26(a) (1)-(3) F.R.Civ.P. may be

obtained by methods of discovery prescribed by Rule 26(a) (5)

F.R.Civ.P., and the parties shall not be required to meet

pursuant to Rule 26(f) F.R.Civ.P. The court may at any
stage in a particular matter direct that one or more of the
other rules in Part VII shall apply. An entity that desires
to perpetuate testimony may proceed in the same manner as
provided in Rule 7027 for the taking of a deposition before
an adversary proceeding. The clerk shall give notice to the
parties of the entry of any order directing that additional

rules of Part VII are not applicable. The notice shall be




25

26

27

WU Wb

given within such time as is necessary to afford the parties
a reasonable opportunity to comply with the procedures made

applicable by the order.

COMMITTEE NOTE

Rule 26(a) (1)-(4) F.R.Civ.P. was amended in 1993
to require partles to disclose certain information
without awaiting formal discovery requests. Rule 26(f)
F.R.Civ.P. also was amended to require parties to meet
to resolve discovery and other issues in advance of the
formal pretrial conference. These 1993 amendments to
Rule 26(a) (1)-(4) and (£f) should not be applicable in
most contested matters in view of their expedited
nature.

The amendment to this rule renders inapplicable in
contested matters the 1993 amendments to Rule 26(a) (1) -
(4) F.R.Civ.P. and (f), but provides flexibility by
giving the court discretion to order otherwise. 1In the
absence of such a court order, the provisions of Rule
26 F.R.Civ.P. apply except that any information
described in Rule 26(a)(1)-(3) may be discovered only
through traditional discovery methods and the parties
are not required to meet pursuant to Rule 26(f).

Because parties are not required to meet pursuant to
Rule 26 (f), any provision in an 'applicable rule that
requires leave of court or otherwise restricts the use
of discovery procedures prior to the time when the
parties meet as "required by subdivision (£f)" is not
applicable in a contested matter.

The court’s discretion in ordering appropriate
disclosure requirements and discovery methods is broad.
It may order that all or some requirements of Rule
26(a) (1) -(4) and (f) shall apply. The rule also
continues the current practice of giving the court
discretion to direct that Rule 7026, in its entirety,
shall not be applicable. By providing this
flexibility, courts may tailor appropriate disclosure
and discovery methods to the particular needs of the
contested matter. ‘
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Rule 9014. Contested Matters

In a contested matter in a case under the Code not
otherwise governed by these rules, relief shall be requested
by motion, and reasonable notice and opportunity for hearing
shall be afforded the party against whom relief is sought.
No response is required under this rule unless the court
orders an answer to a motion. The motion shall be served in
the manner provided for service of a summons and complaint
by Rule 7004. ;—and;—unltess Unless the court otherwise

directs, the—fellowing rules—shall-apply+ Rules 7021, 7025,

76265 7028-7037, 7041, 7042, 7052, F054-7056 7054, 7055,

7062, 7064, 7069, and 7071 apply except that the 30-day time

bPeriods provided in Rules 30(e), 33(b)(3), 34(b), and 36(a)

F.R.Civ.P., when applicable to a contested matter, are

reduced to ten days. Unless the court otherwise directs,

Rule 7026 shall apply except that parties shall not be

required to make disclosures under Rule 26(a) (1) -(4)

F.R.Civ.P., the information described in Rule 26 (a) (1) -(3)

F.R.Civ.P. may be obtained by methods of discovery

prescribed by Rule 26(a) (5) F.R.Civ.P., and the parties
shall not be required to meet pursuant to Rule 26 (£)

F.R.Civ.P. Unless the court otherwige directs, Rule 7056

shall apply except that a motion for summary judqment may be

filed by any party at any time and shall be served at least

five days before the time fixed for the hearing. The court

11
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may at any stage in a particular matter direct that one or
more of the other rules in Part VII shall apply. An entity
that desires to perpetuate testimony may proceed in the same

manner as provided in Rule 7027 for the taking of a

deposition before an adversary proceeding. The clerk shall

give notice to the parties of the entry of any order

.directing that additional rules of Part VII are not

applicable. The notice shall be given within such time as
is necessary to afford the parties a reasonable opportunity

to comply with\the procedures made applicable by the order.

COMMITTEE NOTE

Rule 26(a) (1)-(4) F.R.Civ.P. was amended in 1993
to require parties to disclose certain information
without awaiting formal discovery requests. Rule 26 (f)
F.R.Civ.P. also was amended to require parties to meet
to resolve discovery and other issues in advance of the
formal pretrial conference. These 1993 amendments to
Rule 26(a) (1)-(4) and (f) should not be applicable in
most contested matters in view of their expedited
nature.

The amendment to this rule renders inapplicable in
contested matters the 1993 amendments to Rule 26(a) (1) -
(4) F.R.Civ.P. and (f), but provides flexibility by
giving the court discretion to order otherwise. 1In the
absence of such a court order, the provisions of Rule
26 F.R.Civ.P. apply except that any information
described in Rule 26(a) (1) - (3) may be discovered only
through traditional discovery methods and the parties
are not required to meet pursuant to Rule 26(f).
Because parties are not required to meet pursuant to
Rule 26(f), any provision in an applicable rule that
requires leave of court or otherwise restricts the use
of discovery procedures prior to the time when the
parties meet as "required by subdivision (f)" is not
applicable in a contested matter.

The court’s discretion in ordering appropriate
disclosure requirements and discovery methods is broad.
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It may order that all or some requirements of Rule
26(a) (1)-(4) and (f) shall apply. The rule also
continues the current practice of giving the court
discretion to direct that Rule 7026, in its entirety,
shall not be applicable. By providing this
flexibility, courts may tailor appropriate disclosure
and discovery methods to the particular needs of the
contested matter.

This rule also is amended to reduce to ten days
certain 30-day time periods that are found in Rules
30(e), 33(b)(3), 34(b), and 36(a) F.R.Civ.P. when such
rules are applicable to a contested matter. These
periods govern the time to review a transcript or
recording of a deposition and to sign a statement
reciting changes, to answer or object to
interrogatories, to respond to a request for the
production of documents or the inspection of land, and
to respond to a request for admissions. Shortening
these periods to ten days is consistent with the
expedited nature of contested matters. Flexibility is
provided by giving the court discretion to alter these
time periods.

Rule 56 (a) F.R.Civ.P. prohibits a claimant from
moving for summary judgment until 20 days after
commencement of the action or after service of a motion
for summary judgment by an adverse party. Because a
response is not required in a contested matter unless
the court orders that an answer be filed, there is no
reason to prohibit the claimant from moving for summary
judgment early in the proceeding. Accordingly, this
rule is amended to permit any party, in the absence of
a court order directing otherwise, to move for summary
judgment at any time during the contested matter. This
rule also conforms to Rule 9006 (c) by requiring that a
motion for summary judgment be served at least five
days before the hearing, rather than 10 days as
provided in Rule 56(c¢) F.R.Civ.P.

13
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29 FEDERAL RULES OF CIVIL PROCEDURE Rule 26

and, together with the notice of hearing, shall be served oy
the parties as provided in Rule 5 and upon persons not pAr-
ties in the manner provided in Rule 4 for the service Agf a
summons, and may be served in any judicial district.
the motion for substitution is made not later than 96 days
after the death is suggested upon the record by seryice of a
statement of the fact of the death as provided here
service of the motion, the action shall be dismiss
deceased party.

(2) In the event of the death of one or more of the plain-
tiffs or of one or more of the defendants ih .an action in
which the right sought to be enforced surfives only to the
surviving plaintiffs or only against the s iving defendants,
the action does not abate. The death shall be suggested upon
the record and the action shall proceed/in favor of or against
the surviving parties. U \

(b) INCOMPETENCY. If a party becomeg incompetent, the court
upon motion ‘served as provided in subdivision (a) of this rule
may allow the action to be continugd by or against the party’s
representative. h

(¢) TRANSFER OF INTEREST. In cg
the action may be continued by
unless the ‘court upon motion
terest is transferred,to be subg

] o b

e of any transfer of interest,
or against the original party,
directs the person to whom the in-
tituted in the action or joined with

the original party. Service of the motion-shall be made as provid-
(d) PUBLIC OFFICERS; DFATH OR SEPARATION FROM OFFICE.

‘ ic/officer is a party to an action in his offi-

cial capacity and giring it
wise ceases. toh¢/  office, the action does not abate and the
! succesfor is automatically substituted as a party.
Proceedings fgllowing the substitution shall be in the name
substantia)/rights of the parties shall be disregarded. An
of I may,be entered at any time, but the

ed in subdivision.(a).of t] i "
(1) When 'a:public/o
ring its pendency dies, resigns, or other-
officer’s; succes£os
of the su.bfst uted party, but any misnomer not affecting the
uch. an order shall not affect the substitu-

omissio o 'to

(2)/A public officer' who sues or is sued in an official capac-
fnay be described as a party by the officer’s official title

rgther than by name; biit the court may require the officer’s
ame to be added. " ' |

(45 amended Dec. 29, 1948, eff. Oct. 20, 1949; Apr. 17, 1961, eff.
uly 19; 1961; Jan. 21, 1963, eff. July 1, 1963; Mar. 2, 1987, eff.

Aug.1,1987) - ‘

V. DEPOSITIONS AND DISCOVERY

Rule 26. General Proviéions ‘Governing Discovery; Duty of Disclosure
(a) REQUIRED DISCLOSURES; METHODS TO DISCOVER ADDITIONAL
MATTER. E
(1) Initial Disclosures. Except to the extent otherwise stip-
ulated or directed by order or local rule, a party shall, with-
out awaiting a discovery request, provide to other parties:
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(A) the name and, if known, the address and telephone
number of each individual likely to have discoverable in-
formation relevant to disputed facts alleged with particu-
larity in the pleadings, identifying the subjects of the in-
formation;

(B) a.copy of, or a descrlptlon by category -and location
of, all documents, data compilations, and tangible things
in'the possession, custody, or: ‘control of the party that are
relevant to dlsputed facts alleged with partxculanty inthe

pleadings; .

(C) a computatlon« of any category of damages clalmed
by 'the dlSClOSlngv party, ‘makmg avallable for inspection
and copying as! under Rule 34 the documents or other evi-
dentlary materl pnvﬂeged or .protected from- disclo-
siure, on 'which ‘such omputatlon is based, including mate-
rials bearmg on the nature and extent of injuries suf-

fered; and

(DY for inspe‘cti
surance agreeme;
an msurance busi
of'a xJudgment wh1

d pylng as under Rule 34 any in-
“d Which any person carrying on
s may be liable to. satisfy part or all
may be entered in the action or to
; or ‘ayments made to satlsfy the

‘ ‘dlrected \by the court, these

'shall be miade'at or within 10'days after the meet-
ing of the partles under sub bdivi sion (f, ). A'party shall make its
initial dlsclqsures basbd on'itherin ormatton ‘then teasonably
available to‘»‘l‘t and is not € ; ; om: making its disclosures
because “1t h“as not ;1:;1y1 ¢ eted 1ts mnvestlgatlon of the
G : ' the sufficiency of ‘another

‘other party has not made 1ts

Unless oth ise. ‘>st1pulated

_"s*‘ ] vert Tesfttmony

‘ ;:’(A) I ‘ vpddltxon t th‘;‘[ ( }solosures required by paragraph
| ,‘i~ ¥ shall’ dlSCl se to other parties the identity of

any peraon who may b‘e used at trial to present evidence

under, Rules 702 703 or ’705 of the Federal Rules of Evi-

dence b e

| ise stipulated, or directed by the
court thls dlsclosure hall w1th respect to a witness who
is retalned or specmally etnployed to prov1de expert testi-
mony 1n the ‘ca,se or Whoee dutles as an employee of the
party regularly m’volve glvmg expert testimony, be ac-
companled by a. wntten report prepared and signed by
the witness. The report shall contain a complete state-
ment of all opinions | ] o be expressed and the basis and
reasons therefor tbe data or other information consid-
ered by“ the W1tness in oYmmg the opinions; any exhibits
to be used as a ‘summ :y of or support for the opinions;
the quahﬂcatlons of the Wltness, including a list of all
pubhcatlons autho ed ,by the witness within the preced-
ing ten years; the corppensatlon to be paid for the study
and testlmony, and a‘w hstmg of any other cases in which
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FEDERAL RULES OF CIVIL PROCEDURE Rule 26

the witness has testified as an expert at trial or by deposi-
tion within the preceding four years.

(C) These disclosures shall be made at the times and in
the sequence directed by the court. In the absence of
other directions from the court or stipulation by the par-
ties, the disclosures shall be made at least 90 days before
the trial date or the date the case is to be ready for trial
or, if the evidence is intended solely to contradict or rebut
evidence on the same subject matter identified by an-
other party under paragraph (2)(B), within 30 days after
the disclosure made by the other party. The parties shall
supplement these dlsclosures when required under subdi-
vision (e)(1).

(3) Pretrial Disclosures. In addition to the disclosures re-
quired in the preceding paragraphs, a party shall provide to
other parties the following information regardlng the evi-
dence that it may present at trial other than solely for im-
peachment purposes.

(A) the name and, if not previously provided, the ad-
dress and telephone number of each witness, separately
identifying those whom the party expects to present and
those whom the party may call if the need arises;

(B) the designation of those witnesses whose testimony
is expected to be presented by means of a deposition and,
if not taken stenographically, a transcript of the perti-
nent portions of the deposition testimony; and

(C) an appropriate identification of each document or
other exhibit, including summaries of other.evidence, sep-
arately identifying those which the party.expects to offer
and those which the party may offer 1f the need arises.

Unless otherwise directed by the court, these disclosures shall
be made at least 30 days before trial. Within 14 days there-
after, unless a different time is specified by the court, a party
may serve and file a list disclosing (i) any objections to the
use under Rule 32(a) of a deposition deSIgna‘ced by another
party under subparagraph (B) and (ii) any obJectlon togeth-
er with the grounds therefor, that may be made to the admis-
sibility of materials identified under subparagraph (C). Ob-
jections not so disclosed, other than objections under Rules
402 and 403 of the Federal Rules of Evidence, shall be
deemed waived unless excused by the court for good cause
shown.

(4) Form of Disclosures, Filing. Unless otherwise directed
by order or local rule, all disclosures under paragraphs (1)
through (3) shall be made in wrltmg, signed, served, and
promptly filed with the court.

(5) Methods to Discover Additional Matter. Parties may
obtain discovery by one or more of the following methods:
depositions upon oral examination or written questions; writ-
ten interrogatories; production of documents or things or per-
mission to enter upon land or other property under Rule 34
or 45(a)(1XC), for inspection and other purposes; physical
and mental examinations; and requests for admlssmn
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for admission if the party learns that the response is i

material respect incomplete or incorrec . € additional

or corrective informati ; ot otherwise been made

known t Parties during the discovery process or in
mne. '

() MEETING OF PARTIES; PLANNING FOR DISCOVERY. Except in ac-
tions exempted by local rule or when otherwise ordered, the par-
ties shall, as soon as practicable and in anyevent at least 14 days
before a scheduling conference is held or a scheduling order is
due under Rule 16(b), meet to discuss the nature and basis of
their claims and defenses and the possibilities for'a prompt set-
tlement or resolution of the case, to make or arrange for the dis-
cl{(‘)stliresw required by subdivision (a)(1), and to develop a proposed
discovery plan, The plan shall indicate the parties’ views and pro-
posalsiconcerning: * -~ R

' (1) what changes should be made in the timing, form, or re-
quirement for disclosures under subdivision (a) or local rule,
including a'statement as to when disclosures under subdivi-
sion (a)(1) were made or will be made;

(2) the subjects on which discovery may be needed, when
disdovery should be completed, and whether discovery should
be condiicted in phases or be limited to or focused upon par-
ticular issues; '

(3) what changes should be made in the limitations on dis-
covery'imposed under these rules or by local rule, and what
other limitations should be imposed; and
(4)any other orders that should be entered by the court

er'subdivision (¢) or under Rule 16(b) and (c).

The ‘attorneys of record and all unrepresented parties that
have appeared in the case are jointly responsible for arranging
and being present or represented at the meeting, for attempting

in good{ '

+faith to agree on the proposed discovery plan, and for
1g:to the court within 10 days after the meeting a writ-
outlining the plan.

JING OF DISCLOSURES, DISCOVERY REQUESTS, RESPONSES,

and state the party’s address. The signatur
or party constitutes a certification that A0 the best of the
signer’s. knowledge, information, an elief, formed after a
reasonable inquiry, the disclosure s complete and correct as
of the time it is made. ]

‘(2)” Every discovery requgst, response, or objection made by
a party represented by attorney shall be signed by at least

ST : « . -
one attorney of regofd in the attorney’s individual name,
whose address spdll be stated. An unrepresented party shall
sign the reqyest, response, or objection and state the party’s

{e signature of the attorney or party constitutes a

dtion that to the best of the signer’s knowledge, infor-
mation, and belief, formed after a reasonable inquiry, the re-
uest, response, or objection is:
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AGENDA V
New York, New York
September 22-23, 1994

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: ALAN N. RESNICK, REPORTER

RE: BANKRUPTCY RULE 8002(c)

DATE: JUNE 17, 1994

Rule 8002 governs the time for filing a notice of appeal
from an order, judgment or decree of the bankruptcy court.
Although Rule 8002(a) gives a party only ten days from the entry
of the order to file a notice of appeal, that period may be

extended under Rule 8002 (c) which reads as follows:

Rule 8002. Time for Filing Notice of Appeal
* * * *

(c) EXTENSION OF TIME FOR APPEAL. The bankruptcy
judge may extend the time for filing the notice of appeal by
any party for a period not to exceed 20 days from the
expiration of the time otherwise prescribed by this rule. A
request to extend the time for filing a notice of appeal
must be made before the time for filing a notice of appeal
has expired, except that a request made no more than 20 days
after the expiration of the time for filing a notice of
appeal may be granted upon a showing of excusable neglect if
the judgment or order appealed from does not authorize the
sale of any property or the obtaining of credit or the
incurring of debt under § 364 of the Code, or is not a
judgment or order approving a disclosure statement,
confirming a plan, dismissing a case, or converting the case
to a case under another chapter of the Code.

Last year, the Advisory Committee voted to amend this
subdivision to clarify that a motion for an extension of time to
file a notice of appeal must be "filed"-- rather than "made" --
within the ten day period. Other stylistic changes were made by
the style subcommittee so that the following draft was ready to
be presented to the Standing Committee with a request for

publication:



Rule 8002. Time for Filing Notice of Appeal
* % * *

(c) EXTENSION OF TIME FOR APPEAL. The bankruptcy
judge may extend the time for filing the notice of appeal by
any party for a period not to exceed 20 days from the
expiration of the time otherwise prescribed by this rule. A
request to extend the time for filing a notice of appeal
must be made by written motion and must be filed before the
time for flllng a notice of appeal has expired, except that
such a motion filed reguest—made no more than 20 days after
the expiration of the time for flllng a notice of appeal may
be granted upon a showing of excusable neglect if the
judgment or order appealed from. does not; authorlze the sale
of any property or the obtalnlng of cred;t or the incurring
of debt under: § 364 of the Code, or;: ;s not aj judgment or
order approv1ng a dlsclosure statement conflrmlng a plan,
dismissing a case, or converting the .case to a case under
another chapter of the Code.

COMMITTEE NOTE

Subdivision (c) is amended to provide that a
request for an extension of time to file a notice of
appeal must be filed within the applicable time period.
This amendment will avoid uncertainty as to whether the
mailing of a motion or an oral request in court is
sufficient to request an extension of time, and will
enable the court and the parties in interest to
determine solely from the court records whether a
timely request for an extension has been made.

However, in view of a recent Ninth Circuit decision, In re
Mouradick, 13 F.3d 326 (9th Cir. 1994), Ruie 8002 (c) will again
be on the agenda for the next Advisory Committee meeting so that
the Committee could consider whether further amendments to the
rule are warranted in light of this decision.

In In re Mouradick, the bankruptcy court issued a final
order on August 21st disallowing Anderson’s administrative claims
against the bankruptcy estates. On September 18th, Anderson
filed a motion seeking an extension of time to file notices of

appeal. The bankruptcy court granted the motion on November 5th
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and gave Anderson until November 8th to file the notice. Anderson
filed the notice on November 7th, The BAP dismissed the appeal
as untimely filed and the court of appeals affirmed the
dismissal.

Since no extension was requested or granted within the
original ten-day appeals period, the appellant had to rely on
that part of Rule 8002(c) that permits the court to extend the
time based on excusable néglect. In partibular, under the rule
"a request made no more than 20 days after the expiration of the
time for filing a notice of appeal may be granted upon a showing
of excusable neglect..." Clearly, Anderson’s request was made
within this 20-day period so that the motion for an extension was
timely. However, the court focused on the first sentence of Rule
8002 (c) which provides that "[t]he bankruptcy judge may extend
the time for filing the notice of appeal by any party for a
period not to exceed 20 days from the expiration of the time
otherwise prescribed by this rule." Although the motion for an
extension in Mouradick was timely and the bankruptcy court did
eventually grant the motion, the fact that a notice of appeal was
not filed within 20 days after expiration of the ten-day period
deprived the appellate court of jurisdiction.

FRAP 4

The court of appeals in Mouradick referred to a 1979 case,

Selph v. Council of Los Angeles, 593 F.2d 881 (9th cir. 1979),

that reached a similar conclusion while interpreting the Federal

Rules of Appellate Procedure in effect at that time. 1In that



case, a motion for an extension of time for filing a notice of
appeal was filed within the 30-day extension period permitted by
FRAP 4(a), but was not granted until after the 30-day period. .
FRAP 4(a) at that time was similar to Rule 8002(c) in that it
provided that "[u]lpon a showing of excusable neglect, the
district court may extend the time for filing the notice of
appeal by any party for a period not to exceed 30 days from the
expiration of the time otherwise prescribed by this subdivision."
The court in Selph held that the appellate court was without
jurisdiction because the notice of appeal was not filed within
that time.

In another case -- Matter of Orbitec Corp., 520 F.2d 358 (2d
Cir. 1975) -- Judge Friendly indicated that an appellant could
file a notice of appeal together with the motion for an extension
of time so that, if the court later grants the extension, the
notice would already have been filed within the 30-day period
under FRAP 4(a). The court rejected the appellant’s argument
that she was prohibited from filing an untimely notice of appeal
until the court actually grants the extension. Applying that
reasoning to the facts in Mouradick, one could argue that the
appellant in that case could have (and should have) preserved his
right to appeal by filing the notice of appeal together with the
motion for the extension. The court in Orbitec also held that
the motion for an extension of time to file a notice of appeal is
not, in and of itself, a notice of appeal.

FRAP 4(a) was amended in 1979 to provide that, if a motion
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to extend is filed within the permissible 30-day extension

period, the extension granted by the court shall not "exceed 30
days past such prescribed time or 10 days from the date of entry
of the order gfanting the motion, whichever occurs later." FRAP
4(a)(5). The Committee Note to the 1979 amendments explained
the reason for this change:

"A literal reading of this provision would require
that the extension be ordered and the notice of appeal
filed within the 30 day period, but despite the surface
clarity of the rule, it has produced considerable
confusion. See the discussion by Judge Friendly in In
re Orbitek ... The proposed amendment would make it
clear that a motion to extend the time must be filed no
later than 30 days after the expiration of the original
appeal time, and that if the motion is timely filed the
district court may act upon the motion at a later date,
and may extend the time not in excess of 10 days
measured from the date on which the order granting the
motion is entered."

The Ninth Circuit in Mouradick concluded that Y[b]ecause
Bankruptcy Rule 8002(c) contains no savings provision like the
one found in Rule 4(a) (5), a notice of appeal from a bankruptcy
court decision must necessarily be filed within 20 days from the
expiration of the time prescribed by Rule 8002. Consequently,
the BAP correctly determined Anderson’s appeals were untimely,
since the bankruptcy court could not extend the time for Anderson

to file his notices of appeal until November 8, 1991."

Issue for the Committee
The question for the Committee is whether Rule 8002 (c)
should be amended in a manner that is similar to the 1979

amendment to FRAP 4(a)(5). That is, if a timely motion for an



extension of time is filed -- but the court grants the motion

after the permissible extension period -- should the rule permit

the party to file a notice of appeal within 10 days (or some

other period) after entry of the order granting the motion to

extend? This amendment would prevent the party making a timely

motion for an extension from losing the right to appeal only

because the court took too long to decide the motion and enter an

extension order, or because the party failed to

file a notice of

appeal when the motion for the extension was filed.

It is important to note, however, that under Rule 8002(c)

there are two types of extensions of time for filing a notice of

appeal in a bankruptcy case - whereas there is only one type in

other cases.
(1) If a party files a motion for an
the original time for filing the notice of
within 10 days after entry of the judgment

situations), the court may extend the time

extension within
appeal (i.e.,
in most

without finding

excusable neglect regardless of the nature of the order

being appealed.

(2) However, because certainty of finality is so

important with respect to certain kinds of

orders, Rule

8002 (c) provides that if the motion for an extension is

filed within 20 days after the expiration of the original

time period, it may be granted only if the court finds

"excusable neglect" and the judgment appealed from does not

authorize the sale of any property or the obtaining of
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credit or the incurring of debt under § 364 of the Code, or

is not a judgment or order approving a disclosure statement,

confirming a plan, dismissing a case, or converting the case
to a case under another chapter of the Code.

It may appear that any amendment to Rule 8002(c) that could
result in a long period in which there is uncertainty regarding
the finality of the order (caused by the court’s delay in
deciding a timely motion) would destroy the early finality that
it built into the current rule. However, I believe that the
current rule, even as interpreted in Mouradick, has the same
uncertainty. Today, a party could make a timely motion for an
extension of the time to appeal (even if the order is an order
confirming a plan, approving a sale of property, or one of the
other kinds of orders receiving special treatment under Rule
8002(c)), file a notice of appeal together with the motion, and
wait for the court to rule on the motion. Even if the motion is
granted six months later, since the party filed the notice of
appeal within 20 days after expiration of the prescribed time to
appeal, a literal application of Rule 8002(c) leads to the
conclusion that the appeal is timely filed.

Alternative Amendments

The alternatives available to the Committee include the

following:

(1) Provide for early finality by requiring that the order
granting an extension of time be entered within the 20-day

period. Perhaps the Committee will decide that the need for
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early finality is so important in bankruptcy cases that the
result in Mouradick, although harsh, is the right one. If the
court delays action on a motion to extend the time, perhaps it
makes sense to treat the motion as automatically denied if the
court fails to act within the 20-day period.

However, if the Committee wants this result, Rule 8002(c)
should be amended to provide that the order extending the time
must be entered within the 20-day period -- whether or not a
notice of appeal has been filed within the 20-day period. If the
Committee prefers this alterﬁative, it should consider the

following amendments:

Rule 8002. Time for Filing Notice of Appeal
* * * *

(c) EXTENSION OF TIME FOR APPEAL. The bankruptcy
judge may extend the time for filing the notice of appeal by
any party for a period not to exceed 20 days from the
expiration of the time otherwise prescribed by this rule. A
request to extend the time for filing a notice of appeal
must be made by written motion and must be filed before the
time for filing a notice of appeal has expired, except that
such a motion filed reguest—made no more than 20 days after
the expiration of the time for filing a notice of appeal may
be granted upon a showing of excusable neglect if the
judgment or order appealed from does not authorize the sale

of any property or the obtaining of credit or the incurring
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of debt under § 364 of the Code, or is not a judgment or
order approving a disclosure statement, confirming a plan,
dismissing a case, or converting the case to a case under

another chapter of the Code. An order extending the time

for filing a notice of appeal is void if it is not entered
within 20 days from the expiration of the time otherwise
preécribed by this rule.

COMMITTEE NOTE

Subdivision (¢) is amended to provide that a
request for an extension of time to file a notice of
appeal must be filed within the applicable time period.
This amendment will avoid uncertainty as to whether the
mailing of a motion or an oral request in court is
sufficient to request an extension of time, and will
enable the court and the parties in interest to
determine solely from the court records whether a
timely request for an extension has been made.

In the interest of providing greater and earlier
certainty regarding the finality of orders, subdivision
(c) is amended further to reguire that a court order
extending the time for filing a notice of appeal must
be entered no later than 20 days after the expiration
of the time to file the notice of appeal otherwise
prescribed by this rule.

(2) Protect the appellant who files a timely motion by
permitting the filing of a notice of appeal within a specified
time after entry of the order extending the time to appeal --

even if the court grants the extension after the 20-day period.

This approach, which is consistent with the Appellate Rules,
protects the party from the court’s delay in ruling on the motion
for the extension. In addition, since a timely motion must be
filed, any party checking the court records should be able to
determine whether the time for appeal might still be extended

9
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because of a timely motion. This approach would eliminate the
harshness of the result in Mouradick. If the Committee prefers

this approach, the following amendments should be considered:

Rule 8002. Time for Filing Notice of Appeal
* + % * B

(c) EXTENSION OF TIME FOR APPEAL. The bankrgptcy
judge may extend the time for filing the notice of appeal by
any party fer—a—period-not—teo—exceed—20—days—frem—the
expiration—of-the—time—otherwise—preseribed by this—rule. A
request to extend the time for filing a notice of appeal
must be made by written mqtion and must be filed before the
time for filing a notice of appeai has expired, except that

such a motion filed regquest—made no more than 20 days after

the expiration of the time for filing a notice of appeal may
be granted upon a showing of excusable neglect if the
judgment or order appealed from does not authorize the sale
of any property or the obtaining of credit or the incurring
of debt under § 364 of the Code, or is not a judgment or
order approving a disclosure statement, confirming a plan,
dismissing a case, or converting the case to a case under

another chapter of the Code. An extension of time for

filing a notice of appeal must not exceed 20 days from the
expiration of the time for filing a notice of appeal

otherwise prescribed by this rule or [10] davs from the date

of entry of the order granting the motion, whichever is

later.
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COMMITTEE NOTE

Subdivision (c) is amended to provide that a
request for an extension of time to file a notice of
appeal must be filed within the applicable time period.
This amendment will avoid uncertainty as to whether the
mailing of a motion or an oral request in court is
sufficient to request an extension of time, and will
enable the court and the parties in interest to
determine solely from the court records whether a

timely request for an extension has been made.

The amendments also give the court discretion to
permit a party to file a notice of appeal more than 20
days after expiration of thé time to appeal otherwise
prescribed, but only if the motion was timely filed and
the notice of appeal is filed within a period not
exceeding [10] days after entry of the order extending
the time. This amendment is designed to overrule In re
Mouradick, 13 F.3d 326 (9th Cir. 1994), where the court
held that a notice of appeal filed within the 3-day
period‘expressLy‘prescribed by an order granting a
timely motion for an extension of time did not confer
jurisdiction on the appellate court because the notice
of appeal was not filed within the 20-day period
specified in subdivision (c). ‘

(3) Protect the appellant who files a timely motion by

permitting the filing of a notice of appeal within a specified

time after entrv of the order (as in alternative (2) above), but
require that the court act within a specified time after the

timely motion. If the Advisory Committee is concerned that

alternative (2) may result in courts taking too long to rule on
motions for extensions, and that this delay would conflict with
the need for egrly certainty regarding bankruptcy court orders,
there is another alternative. In addition to the amendment
proposed in alternative (2) above, the rule could require the

court to act on the motion within a certain time after the 20-day

period.

11
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For example, if the rule provides that (a) the motion must
be filed within the 20-day period, (b) the court must grant the
motion within 10 days after the{zo-day period expires, and (c)
the party must‘fileja notice of appeal not later than 10 days
after enpry of the court o;der,‘this would reduce the harshness
of the Mouradick result while also assuring early finality of
orders.

If the Committee prefefs this approach, it should consider

the following amendments:

Rule 8002, Time for Filing Notice of Appeal
* ' %* %* %*

(c) EXTENSION OF TIME FOR APPEAL. The bankruptcy
judge may extend the time for filing the notice of appeal by
any party fer—aperiodnot—te—execeed20—days—Frem—the
expirationef the time—etherwisepreseribed-—by—this—¥rulte. A

request to extend the time for filing a notice of appeal
must be made by written motion and must be filed before the
time for filing a notice of appeal has expired, except that
such a motion filed reguest—made no more than 20 déys after
the expiration of the time for filing a notice of appeal may
be granted upon a showing of excusable neglect if the
judgment or order appealed from does not authorize the sale
of any property or the obtaining of credit or the incurring
of debt under § 364 of the Code, or is not a judgment or

order approving a disclosure statement, confirming a plan,
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dismissing a case, or converting the case to a case under

another chapter of the Code. An extension of time for

filing a notice of appeal must not exceed 20 days from the

expiration of the time for filing a notice of appeal

otherwise prescribed by this rule or [10] days from the date

of entry of the order granting the motion, whichever is
later. An order extending the time for filing a notice of
appeal is void if it is not entered within 30 days from the
expiration of the time for filing a notice of appeal

otherwise prescribed by this rule.
COMMITTEE NOTE

Subdivision (c) is amended to provide that a
request for an extension of time to file a notice of
appeal must be filed within the applicable time period.
This amendment will avoid uncertainty as to whether the
mailing of a motion or an oral request in court is
sufficient to request an extension of time, and will
enable the court and the parties in interest to
determine solely from the court records whether a
timely request for an extension has been made.

The amendments also give the court discretion to
permit a party to file a notice of appeal more than 20
days after expiration of the time to appeal otherwise
prescribed, but only if (1) the motion for an extension
of time is timely filed, (2) the notice of appeal is
filed within a period not exceeding [10] days after
entry of the order extending the time, and (3) the
order extending the time is entered no later than 30
days after the original time to appeal has expired.

13
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Creditor appealed from Banxruptey
Court order disallowing administrative
claims. The Bankruptcy Appellate Panel,
Robert Clive Jones, Chief Judge, Lawrence
Ollason and Elizabeth L. Perris, JJ., dis-
missed for lack of jurisdiction, and appeal
was taken. The Court of Appeals, Hatfield,
District Judge, sitting by designation, held
that notice of appeal filed more than 30 days
after entry of order disallowing claims was
untimely.

Affirmed.

1. Bankruptey &3774.1

Untimely filing of notice of appeal de-
prives appellate court of jurisdiction to re-
view bankruptey court’s order. Fed.Rules
Bankr.Proc.Rule 8002, 11 U.8.C.A.

2. Bankruptcy 3775

Notice of appeal filed more than 30 days
after entry of order denying administrative
claims was untimely, even though baakruptey
court had granted creditor’s request for ex-
tension of time to appeal; bankruptcy court
was not free to extend time for filing notice

* The Honorable Paul G. Hatfield, Chief United
States D¥irict Judge for the District of Montana,
sitting by designation.

of appeal beyond 20 days from expiration of
basic ten-day period. Fed.Rules Bankr.Proc.
Rule 8002(a, ¢), 11 US.CA.

3. Federal Courts &=670
Under “unique circumstances doctrine,”

.appellate court may consider untimely appeal

where a court has affirmatively. assured par-
ty that its appeal will be timely.
- See ‘publication Words and Phrases

for other judicial constructions and def-
initions. | v ..

W. Bartley Anderson, San Jose, CA, for
appellant. . .

Glenn A. Dryfoos, (on briefs), Greenberg,
Glusker, Fields, Claman & Machtinger, Los
Angeles, CA, for appellee-debtor Mouradick.

Laura R. Craft, Daniel F. Patchin and
Kenneth A. Brunetti (argued) Steefel, Levitt
& Weiss, San Francisco, CA, for unsecured
creditors committee. '

John P. Eleazarian and Jeffrey J. Lodge,
Kimble, MacMichael & Upton, Fresno, CA,
for appellee-debtor Kalashian.

Appeal from the Ninth Circuit Bankruptey
Appellate Panel.

Before KOZINSKI and O'SCANNLAIN,
Circuit Judges; HATFIELD,* ‘District
Judge. o

HATFIELD, District Judge: ~ “

W. Bartley Anderson appeals from the
Bankruptcy Appellate Panel’s (“BAP”) order
dismissing his appeals from the bankruptey
court for lack of jurisdiction. The BAP held
Anderson’s notices of appeal were not filed
within the thirty day period provided by Rule
8002(c), Fed.R.Bankr.P. We affirm.

BACKGROUND

On August 21, 1991, the bankruptcy court
issued a final order disallowing Anderson’s
administrative claims against the debtors’
bankruptcy estates.! On September 18,

1. It is beyond dispute that the bankruptcy court
clerk did not send the notice of entry of the
bankruptcy court’s order as required by Bank.R.
9022(a). Rather, counsel for the creditor’s com-
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1991, Anderson moved the bankruptcy court,
pursuant to Rule 8002(c), to extend the time
for filing notices of appeal. The bankruptcy
court eventually entered an order on Novem-
ber 5, 1991, granting Anderson until Novem-

ber 8, 1991, within which to file the notices.

Anderson filed notices of appeal on Novem-
ber 7, 1991.

On March 27, 1992, the BAP entered a
conditional order of dismissal, raising, sua
sponte, a jurisdictional question concerning
the timeliness of the notices of appeal. On

May 18, 1992, Anderson filed a motion re-.

questing the BAP afford him relief under the
“unique circumstances” doctrine.

On May 19, 1992, the BAP entered a final
order dismissing the appeals for lack of juris-
diction. The BAP determined Bankruptey
Rule 8002(c), on its face, limits the period of
time a bankruptey court may extend the
deadline for filing a notice of appeal. The
order did not address Anderson’s requests
for relief under the “unique circumstances”
doctrine.

. DISCUSSION

I

[11 The provisions of Bankruptcy Rule
8002 are jurisdictional; the untimely filing of
a notice of appeal deprives the appellate
court of jurisdiction to review the bankruptey
court’s order. Matter of Mullis, 79 B.R. 26,
27 (D.Nev.1987), citing, In re Souza, 795
F.2d 855, 857 (9th Cir.1986); Matter of Ram-
sey, 612 F.2d 1220, 1222 (9th Cir.1980).
“This rigid enforcement is justified by the
“peculiar demands of a bankruptcy proceed-
ing” primarily the need for expedient admin-
Jstration of the Bankruptcy estate aided by
‘certain finality of orders issued by the Court
in the course of administration.” In re Nu-
corp Energy, Inc, 812 F2d 582, 584 (9th
‘Cir.1987), quoting, Matter of Thomas, 67
BR. 61, 62 (Bankr.M.D.Fla.1986).

mittee mailed the notice, which Anderson re-
ceived on August 29, 1991. It is also undisputed
that the notice erroneously reported that the ap-
pealable order had been entered on August 19,
1991, Consequently, when Anderson received
the notice it appeared, on its face, that the last
_ day to file a notice of appeal was August 29,
“"'1991, rather. than August 31, 1991.

Pursuant to Bankruptey Rule 8002(z)?
Anderson’s notices of appeal were due on or
before August 31, 1991—ten dfys from the
date the bankruptcy court denied his admin-
istrative claims. However, under Bankrupt-
cy Rule 8002(c), a motion to extend the time
for filing a notice of appeal made no more
than twenty days after the expiration of the
ten day period may be granted upon a show-
ing of excusable neglect. In re Martinez, 97
B.R. 578, 579 (9th Cir. BAP 1989), affirmed
by, Martinez v. Peelle Financial Corp., 919
F.2d 145 (9th Cir.1990). Bankruptcy Rule
8002(c) provides:

{¢) Extension of time for appeal. The
bankruptey judge may extend the time for
filing the notice of appeal by any party for
a period not to exceed 20 days from the
expiration of the time otherwise prescribed
by this rule. A request to extend the time
for filing a notice of appeal must be made
before the time for filing a notice of appeal
has expired, except that a request made no
more than 20 days after the expiration of
the time for filing a notice of appeal may
be granted upon a showing of excusable
neglect. . ..

On September 18, 1991, Anderson moved
the bankruptey court, pursuant to Rule
8002(c), to extend the time for filing the
notices of appeal due to excusable neglect.
Anderson’s motion was made within “20 days
after the expiration of the time. for filing a
notice of appeal [August 31, 1991]” and, as a
result, was timely filed. The bankruptcy
court concluded Anderson had established
“excusable neglect” and, on November 5,
1991, extended the time for filing the notices
of appeal to November 8, 1991—seventy-nine
days after the bankruptey court’s initial or-
der.

[2] Bankruptcy Rule 8002(c), however,
limits the period of time a bankruptcy court
may extend the deadline for filing a notice of
appeal. Rule 8002(c) prohibits an extension

2. Rule 8002(a) provides:

Ten day period. The notice of appeal shall be
filed with the clerk within 10 days of the date
of the entry of the judgment, order, or decree
appealed from. ..




R

328 13 FEDERAL REPORTER, 3d SERIES

that exceeds “20 days from the expiration of
the time otherwise prescribed by this rule.”
Rule 8002(c), Fed.R.Bankr.P. The “time
otherwise prescribed” by Rule 8002(c) is (1)
the ten day period established in" Rule
8002(a); or (2) ten days from the date of
disposition of certain motions, as set forth in
Bankruptey Rule 8002(b).3 ‘

[3] Consequently, even though the bank-
ruptey court granted Anderson’s request for
an extension, the notices of appeal had to
have been filed no later than thirty days
after entry of the order denying the adminis-
trative claims. Seé, In re Martinez, supra,
97 B.R. at 579, citing, Bankruptcy Rule
8002(c). See also, Martin v. Bay State Mill-
ing Co, 151 B.R. 154, 156 (N.D.I1.1993),
citing, Collier on Bankruptcy, 1 8002.07
(15th Ed.) (“[tlhe wording of Rule 8002(c)
makes it clear that once 30 days have expired
from the entry of the order, no appea. may
ever be taken, even upon a showing of excus-
able neglect.”). The bankruptcy court’s de-
lay in ruling on Anderson’s timely motion for
an extension does not prompt a different
result. The bankruptcy court was not free to
extend the time for filing a notice of appeal
beyond September 21, 1991—twenty days
from the expiration of the ten day period
established in Rule 8002(a).

Support for this admittedly harsh result is
found in the cases interpreting Fed.R.App.P.
4(a)(5), the analog to Rule 8002(c). This
court, in Selph v. Council of Los Angeles, 593
F.24d 881 (9th Cir.1979), held the provisions of
Rule 4(a), Fed.R.App.P#, “are mandatory
and jurisdictional” and, consequently, the
“district court had no authority to grant an
extension of time beyond the provisions. of
that rule.” 593 F.2d at 882 (citations omit-
ted). In Selph, a motion for extension of
time for filing a notice of appeal was filed

3. Bankruptcy Rule 8002(b) provides:

Effect of motion on time for appeal. If a
timely motion is filed by any party: (1) under
Rule 7052(b) to amend or make additional
findings of fact, whether or not an alteration of
the judgment would be required if the motion
is granted; (2) under Rule 9023 'to alter or
amend the judgment; or (3) under Rule 9023
for a ndk trial, the time for appeal for all
parties shall run from the entry of the order
denying a new trial or granting or denying any

within the 30-day extension period permitted
by Rule 4(a) but was not granted until after
the ‘expiration of the extension period. This
court raised, sua sponte, the issue of jurisdie-
tion and dismissed the appeal, finding the
language of Rule 4(2) was not ambiguous
and, as a result, the notice of appeal “should
have been filed within 30 days of the entry of
judgment or within 60 days of entry of judg-
ment if the court granted an extension of.
time within the terms of Rule 4(2).” 593
F2d at 882. The court further rejected the
argument that the motion for extension of
time be construed as a notice of appeal. 593
F.2d at 883.

Rule 4(a) was amended in 1979 to permit a
district court to rule on a timely filed exten-
sion request after the extension period has
expired. If the extension period has expired,
the court is now authorized to grant a ten
day extension period from the date the re-
quest is granted.

The district court, upon a showing of ex-

cusable neglect or good cause, may extend

the time for filing a notice of appeal upon

motion filed not later than 30 days after

the expiration of the time prescribed by
. this Rule 4(a)....

No such extension shall exceed 30 days

past suck prescribed time or ten days from

the date of entry of the order granting the
motion, whichever occurs later.

Fed.R.App.P. 4(a)(5) (emphasis added).

Rule 4(a)(B), as amended, would abrogate
the court’s ultimate decision in Selph. Ne-
vertheless, the rationale employed by the
court remains instructive, given the fact
Bankruptey Rule 8002 is taken dire¢tly from
Fed.R.App.P. 4. Because Bankruptcy Rule
8002(c) eontains no savings provision like the
one found in Rule 4(a)(5), a notice of appeal
from a bankruptey court decision must neces-

other such motion. A notice of appeal filed
before the disposition of any of the above mo-
tions shall have no effect; a new notice of
appeal must be filed.

4. Rule 4(a), Fed.R.App.P., provided:

Upon a showing of excusable neglect, the dis-
trict court may extend the time for filing the
notice of appeal by any party for a period not
to exceed 30 days from the expiration of time
otherwise prescribed. ...

Py
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sarily be filed within 20 days from the expira-

tion of the time prescribed by Rule 8002.
Consequently, the BAP correctly determined

5 Anderson s appeals were untimely, since the
: banlmlpbcy court could not extend the time

for Anderson to file his notices of appeal until

' "November 8, 1991.

f;}f:Anderson asserts the BAP erred in failing

to afford him relief under the “unique ecir-
cumstances” doctrine.® The Supreme Court

. articulated the unique circumstances doctrine

in three per curiam decisions, see, Wolfsohn
. Hankin, 376 U.S. 203, 84 8.Ct. 699, 11
‘1.Ed.2d 636 (1964); Thompson v. INS, 375
U.S. 384, 84 S.Ct. 397, 11 L.Ed.2d 404 (1964);
Harris Truck Lines v. Cherry Meat Packers,
Inc, 371 U.B. 215, 83 S.Ct. 283, 9 L.Ed.2d

: 261 (1962), and recently revisited it in Oster-
neck v. Ernst & Whinney, 489 U.S. 169, 109

S.Ct. 987, 103 L.Ed.2d 146 (1989). In re

: Slimick, 928 F.2d' 304, 309 (9th Cir.1990).

‘Under the doctrine of unique circumstances,
an appellate court may consider an untimely

1 ‘appeal where “a court has affirmatively as-
! sured a party that its appeal will be timely.”

Mt. Graham Red Sguirrel v. Madigan, 954
F.2d 1441, 1462 (9th Cir.1992), quoting, Slim-
ick, supra, 928 ¥.2d at 310. See also, Oster-
meck, supra, 489 U.S. at 179, 109 S.Ct. at 993

_ (unique circumstances exist “only where a

) arty has performed an act which, if properly

) 'done, would postpone the deadline for filing
* his dppeal and has received specific assur-

‘ance by a judicial officer that this act has
been properly done”).

In the instant action, Anderson contends
fthat had he received a Notice of Entry of

* Judgment that accurately reported the date
1 10f entry- of the bankruptey court’s order, his

-fotices of appeal would have been filed with-
in the ten day period of Rule 8002(a). Rely-

5 Recent Supreme Court decisions have cast
‘doubt upon the viability of the unique circum-
--stances doctrine. Four Justices rejected the doc-
., trine in a dissent. See Houston v. Lack, 487 U.S.
., 266, 282, 108 S.Ct. 2379, 2388, 101 L.Ed.2d 245
- (1988) (Scalia, J., joined by Rehnquist, Ch.J., and
O’Connor and Kennedy, 1J., dissenting) (“'Our
later cases ... effectively repudiate the Harris
&- Truck Lines approach, affirming that the timely
o filing of a notice of appeal is mandatory and
Junsdlctlonal ). Other courts have questioned

,& ris

ing upon this court’s decision in California v.
Tahoe Regional Planning Agency, 766 F.2d
1816 (9th Cir.1985), Andergon asserts he was
entitled to rely on the bankruptey court’s
incarreet notice. In Tahoe Regional Plan-
ning, the appellant delayed filing its notice of
appeal for thirty-seven days after the district
court orally denied its motion for modifica-
tion of a preliminary injunction, anticipating
the court would enter a final written order.
This court applied the unique circumstances
doctr