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Agenda

Introductory Items

Approval of minutes of September 2000 meeting.

Report on the January 2001 meeting of the Committee on Rules of Practice and

Procedure (Standing Committee). (This will be an oral report by the Chairman and the
Reporter.)

Report on the January 16, 2001, attorney conduct session. (This will be an oral report by
Judge Gettleman and/or the Reporter.)

Report on the January 2001 meeting of the Committee on the Administration of the
Bankruptcy System. (This will be an oral report by the Chairman.)

Action Items

Consideration of comments received to the preliminary draft of proposed amendments to
Rules 1004, 2004, 2014, 2015, 4004, 9014, and 9027, new Rule 1004.1, and Official
Form 1, published August 2000.

Consideration of new subchapter V of chapter 7 for certain multilateral clearing
organizations ( Federal Reserve member state banks not insured by the FDIC) and
whether the new subchapter requires rules amendments or amendment to Official Form 1,
the Voluntary Petition, to record the filing of a case under the new subchapter.

Consideration of request for delayed effective date for amended Official Form 1 to
December 1, 2001, to afford publishers and software vendors time to produce and
distribute the new forms, and for delayed effective date for amended Official Form 15 to
December 1, 2001, to coincide with the projected effective date of amended Rule 3020.

Consideration of proposed new rule on financial disclosure. New Civil Rule 7.1 and
Criminal Rule 12.4 were published for comment August 2000.

Consideration of amendments to rule and official forms to require only the last four digits
of any Social Security number or account number in consideration of debtors’ privacy.



Bankruptcy Rules - March 2001

10.

11.

12.

13.

14.

15.

16.

17.

18.

Consideration of amendment to Rule 9014, governing contested matters, in connection
with December 1, 2000, amendment to Civil Rule 26 eliminating local opt-out of
discovery requirements such as mandatory disclosures, meeting of the parties, etc.

Proposed draft amendment to Rule 6, Federal Rules of Appellate Procedure, to require
parties to an appeal to observe the notice and approval procedures specified in Rule 9019
when settlement is reached in the Court of Appeals.

Proposed amendments to Official Form 5 (Involuntary Petition) and Official Form 17
(Notice of Appeal) to alert parties and clerks that if a child support creditor or its

representative files the document, no filing fee is due.

Information Items

Report on activities of the Privacy Subcommittee of the Court Administration and Case
Management Committee.

Report on implementation of electronic filing in the bankruptcy courts and the project to
develop model local rules for electronic filing of documents by the Committee on Court
Administration and Case Management.

Notice of automatic revision of certain dollar amounts in the Bankruptcy Code effective
April 1, 2001, and copies of Official Forms 6E and 10 as amended automatically to
reflect the revised dollar amounts.

Progress chart of proposed amendments.

Administrative Matters

Next meeting reminder: September 13 - 14,2001, at the John Carver Inn, Plymouth,
Massachusetts.

Discussion of date and place for March 2002 meeting.
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Meeting of September 21 - 22, 2000
Arden Conference Center
Harriman, New York

Draft Minutes
The following members attended the meeting:

District Judge Adrian G. Duplantier, Chairman
District Judge Robert W. Gettleman
District Judge Ernest G. Torres
District Judge Norman C. Roettger, Jr.
Bankruptcy Judge A. Jay Cristol
Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge Donald E. Cordova
Bankruptcy Judge James D. Walker, Jr.
Professor Mary Jo Wiggins

Professor Alan N. Resnick

Leonard M. Rosen, Esquire

Eric L. Frank, Esquire

Howard L. Adelman, Esquire

J. Christopher Kohn, Esquire

Professor Kenneth N. Klee attended the second day of the meeting. District Judge
Bernice B. Donald was unable to attend. Professor J effrey W. Morris, Reporter, attended the
meeting. Bankruptcy Judge Marcia S. Krieger, a member of the Committee on the
Administration of the Bankruptcy System (“Bankruptcy Administration Committee™), attended
as did Peter G. McCabe, Secretary to the Committee on Rules of Practice and Procedure
(“Standing Committee™) and Assistant Director, Administrative Office of the United States
Courts (“Administrative Office”). An incoming member of the committee, K. John Shaffer,
Esq., also attended, and the incoming chairman, Bankruptcy Judge A. Thomas Small, attended
part of the meeting by telephone.

>

The following additional persons attended the meeting: Kevyn D. Orr, Director of the
Executive Office for United States Trustees (“EOUST”); Richard G. Heltzel, Clerk, United
States Bankruptcy Court for the Eastern District of the New J ersey; James J. Waldron, Clerk,
United States Bankruptcy Court for the District of New Jersey; John K. Rabiej, Chief, Rules
Committee Support Office, Administrative Office; Patricia S. Ketchum, Bankruptcy Judges
Division, Administrative Office; and Robert Niemic, Research Division, Federal Judicial Center.

Bankruptcy Judge Cecelia G. Morris, and Dean Karsonis and George Angelish, law clerks
to Judge Morris, attended parts of the meeting as observers.



The following summary of matters discussed at the meeting should be read in conjunction
with the various memoranda and other written materials referred to, all of which are on file in the
office of the Secretary of the Standing Committee. Votes and other action taken by the
Committee and assignments by the chairman appear in bold.

Introductory Items

The Committee approved the minutes of the March 2000 meeting.

The Chairman noted that his term was ending along with that of several other members --
Judge Kressel, Judge Cordova, Professor Klee, and Mr. Rosen -- and said he had enjoyed both
the work of the Committee and the friendships that had developed from it. He welcomed K.
John Shaffer, Esq., as an incoming member. The Chairman further noted that Richard G.
Heltzel, the clerk of court who had served as adviser since 1988, also would be leaving the
Committee and would be replaced by James J. Waldron, whom he welcomed to the meeting.
Later, the Committee presented Mr. Heltzel with a certificate of appreciation for his long and
exceptional service.

June 2000 Meeting of the Standing Committee. The Chairman reported that he and the
Reporter had attended the meeting and that the Standing Committee had approved the
amendments proposed by the Committee to Rules 1007, 2002, 3016, 3017, 3020, 9006, 9020,
and 9022, and Official Form 7. The Standing Committee agreed to transmit the proposed
amendments to the Judicial Conference with a recommendation that they be approved and
forwarded to the Supreme Court for its consideration. The Standing Committee similarly had
approved the electronic service amendments proposed by the Advisory Committee on Civil
Rules to Rules 5, 6, and 77. The Chairman noted that the Committee’s recommendation that
parties be given three additional days to respond when served electronically had prevailed, as
reflected in the proposed amendments to Rule 6. This was one of several aspects in which the
relevant advisory committees had worked together to assure consistency among the federal rules.
All of these proposed amendments were on the consent calendar for the Judicial Conference
session scheduled for September 19. As such, he said, they would have been approved
automatically and would be forwarded to the Supreme Court.

The Standing Committee also approved for publication and comment the preliminary
draft amendments to Rules 1004, 2004, 2014, 2015, 4004, 9014, and 9027, and Official Form 1,
that had been submitted by the Committee. The comment period on the proposed amendments
will conclude on February 15, 2001.

In addition, he said, the Standing Committee had approved and sent to the Committee on
Court Administration and Case Management a recommendation supported by the Commiittee that
individual courts post their local rules on a court website. The recommendation included support
for creating a link to each court’s website from the Internet web page maintained by the
Administrative Office.



June 2000 Meeting of the Bankruptcy Administration Committee.

Professor Resnick, who had represented the Committee at the meeting, noted that the
Bankruptcy Administration Committee had discussed at length the issue of individual privacy
and public access to bankruptcy case information and had made some specific recommendations
that would be discussed later in the meeting. He said the Bankruptcy Administration Committee,
at the request of the Committee on Federal-State Relations, also had discussed mass tort cases
and whether the Judicial Conference should endorse the recommendations of the National
Bankruptcy Review Commission for handling mass torts in the bankruptcy courts. A
subcommittee would be studying the matter further, he said. Professor Resnick said he was
surprised to learn, during a discussion of whether the United States Court Design Guide should
require that jury boxes be installed in bankruptcy courtrooms, that only 15 jury trials had been
held in the bankruptcy courts in the two-and-a-half years prior to the meeting. A decision was
made not to require jury boxes, he said. Judge Krieger added that the Bankruptcy Administration
Committee also had discussed the continuing need for certain judgeships and would be
recommending that no authorized position be eliminated even though some circuits were not
filling vacancies in districts with low caseloads. With respect to Iowa, which has four judgeships
evenly distributed over two districts, she said, the Bankruptcy Committee had recommended that,

in the event of a vacancy, the remaining three judges all be authorized to handle cases in both
districts.

Action Items

Rule 2016. The Reporter said the proposed new subdivision (c) of the rule arose from a
suggestion that Rule 2016, which prescribes the manner and timing of disclosures by attorneys
for debtors of compensation paid or agreed to be paid to them should apply also to bankruptcy
petition preparers. A member suggested deleting the first sentence of the Reporter’s draft as
repetitive of the statute and deleting the phrase “or at another time as the court may direct” on
lines 5 and 6 to conform the draft to § 110(h)(1) of the Code, which specifies ten days. In
response to questions and comments from members, the Reporter stated that the rule would
impose on a petition preparer most of the requirements already imposed on attorneys, such as a
duty to supplement a declaration previously filed if further compensation is received or an
agreement is made to pay further compensation. By requiring a petition preparer to provide the
United States trustee’s office with a copy of the declaration, the rule would help that office obtain
the information necessary to carry out its statutory duty to seek an injunction against any petition
preparer who violates the provisions of § 110. On the second day of the meeting, the Reporter
presented a redrafted amendment and Committee Note incorporating the comments of the
members.

Professor Wiggins noted that § 110(f)(1) states that a petition preparer may not use the
word “legal” to advertise or advertise under any category that includes the word “legal,” yet
Official Form 19 requires disclosure only of the name of the individual who worked on the
documents. She suggested that the form should be amended to include the name under which the



petition preparer does business, to assist the United States trustee with enforcement under §

110(H)(1).

On the second day of the meeting, the Reporter presented a redraft of the proposed
amendment, with the addition of a re-styling of subdivision (b) to convert its final sentence from
the passive to the active voice. After discussion of the style issues raised by subdivision (b)
generally, a motion to leave subdivision (b) of the rule unchanged was unopposed. After
discussion, the Committee approved the re-draft of subdivision (c) with the following
changes: in line 24, insert “of the Code” after “§ 110(h)(1); in line 26, substitute
“immediately prior to” for the word “of” in the middle of the line, and change “case” to
“petition”; remove the brackets around the sentence beginning with the words “The
declaration” on line 27; and add the following new sentence at the end of the subdivision,
“The bankruptcy petition preparer shall transmit a copy of the declaration and any
supplemental declaration to the United States trustee not later than the date when it is
filed.”. In the Committee Note, the Committee approved deleting all but the first sentence
and adding, at the end of that sentence, the phrase “of the Code.”

Rule 8014. The Reporter introduced a draft of an amended rule that would more closely
conform to the equivalent appellate rule, Federal Rule of Appellate Procedure 39. The
Committee discussed the terminology used in the draft and several suggested style changes. A
member noted that the draft did not include subdivision (c) of Rule 39, which directs each court
of appeals to adopt local rules governing the maximum that could be imposed as costs for copies
and suggested adding similar language to the draft, for example, “the rate applicable in the circuit
under Rule 39(c) unless the district court or bankruptcy appellate panel has adopted a separate
rule,” On the question of whether to use the term bankruptcy “court” as the place where certain
costs are taxed, a usage derived from the Rule 39 reference to the district court, the Committee
discussed whether the words “judge” or “clerk” could be used instead. As it is the clerk who
taxes costs, and the judge intervenes only when there is an objection, designating the judge to tax
costs would not be appropriate. The question then arose concerning whether “bankruptcy clerk”
would be proper, as there are consolidated courts where there is no bankruptcy clerk, and some
bankruptcy cases that are handled by district court judges. A member then questioned the draft
rule’s approach of taxing of all costs by the bankruptcy court, even the costs of copies of the
brief, which in Rule 39 is taxed by the clerk of the court of appeals. Other members questioned
the wisdom of having two clerks tax different costs and suggested that the approach taken by the
draft, having one clerk tax all costs, might be preferable. A motion to table the proposed
amendment carried by a vote of 9 to 4.

Official Form 15. Judge Kressel introduced the proposed amendment, which is intended
as a conforming amendment that would implement amendments to Rule 3020 that are due to take
effect December 1, 2001. The amendments to Rule 3020 would require the order confirming a
plan that includes an injunction against conduct not otherwise enjoined under the Code to include
language specifically describing the injunction and the entities subject to the injunction. He said
the conforming nature of the amendment would make it eligible for adoption without publication




for comment and that the amended form could take effect simultaneously with the amended rule.
At Mr. Rosen’s suggestion, the draft amendment was changed to read as follows: “/If the plan
provides for an injunction against conduct not otherwise enjoined under the Code, include the
information required by Rule 3020.] “ There was no objection to approving the proposed
amendment as modified and sending it forward without publication.

Official Forms. Mr. Adelman said Form 15 does not serve a debtor who needs to take a
confirmation order to state court. With such a bare bones order, he said, a debtor’s attorney has
to educate the state court judge on the provisions of the Bankruptcy Code that establish the
requirements for confirming a plan. He said he would prefer a form that incorporated the
provisions of § 1141 of the Code. Judge Kressel said he would view that as a step backward. He
said it is dangerous to add statutory material unless all of it is included. He noted that the trend
of the Committee over the last decade had been to eliminate such text, most recently from
the discharge order. He added that there probably will be a forms review conducted over the next
year or two, and that project would afford an opportunity to reconsider past decisions. The
review project had been postponed repeatedly, he said, because the Committee was waiting for
congressional action on a bankruptcy reform bill. Ultimately, with respect to the reaffirmation
agreement, he said, the Committee decided to proceed with a Director’s form that could be
modified quickly if Congress enacted different requirements for those agreements. The
Committee also had received a number of complaints about the Proof of Claim form since it had
last been revised in 1994, he said. Judge Duplantier encouraged Mr. Adelman to contact Judge
Small about joining the Forms Subcommittee. Judge Duplantier also noted that, as chairman of
the Subcommittee on Privacy and Public Access, Mr. Adelman would be working in
coordination with the Forms Subcommittee on a review of the official forms at the request of the
Bankruptcy Administration Committee. [See below. ]

Subcommittee on Privacy and Public Access. Mr. Adelman described the alternative
approaches discussed by the subcommittee during the summer. He said the subcommittee’s
consensus was to “go slow” and allow the fundamental policy to develop, as rules must follow
policy rather than make it. At least five other Judicial Conference committees also are studying
the issue, but have not concluded their work, he said. The bankruptcy system is limited in the
restraints it can apply, he added, because the Bankruptcy Code itself requires disclosure of a
debtor’s Social Security number on certain documents. He noted also that the executive branch
1s conducting a study of the financial privacy of individuals in bankruptcy cases, the report of
which is due at the end of the year.

Mr. Orr stated that the EOUST is one of the three executive branch offices conducting the
study of privacy in bankruptcy cases and added that the deadline for the public to submit
comment had been extended by two weeks to permit more persons to participate. He added that
several dozen bills touching on privacy issues had been introduced in the current Congress,
indicating a high level of public interest in the subject. Judge Duplantier added that the proposed
bankruptcy reform legislation, which contrastingly would require debtors to disclose even more
“private” financial information than in the current forms, shows that the issues are far from



settled. Mr. McCabe noted that policies may need to be different for different types of court
records. For example, he said, it may be that criminal case records will not be placed on the
Internet. He also pointed out that the policy that documents filed with the court are public
trumps other policies more protective of privacy, so that information that is confidential while in
the custody of the executive branch, particularly the medical records in Social Security disability
cases, could be placed on the Internet if the case is appealed to the courts. He said legislation,

perhaps authorizing the Judicial Conference to establish policies, may be needed to resolve the
problem.

Judge Walker urged the Committee to consider all alternatives. Re-examining the official
forms with the intent of eliminating requests for information that is not needed may not prove
fruitful, he said. The trustee and other parties in the case need the information. The Bankruptey
Code, however, provides that any document filed with the clerk is a public record, and from that
statutory policy follows the widely accepted idea that anything filed ought to be available on the
Internet. An alternative, he said, might be to revamp the process of who gets what information in
a bankruptcy case. A list of creditors and a reduced amount of other information might be filed
with the clerk and the debtor’s duty to supply the rest be modeled after civil discovery. Although
the disclosures would occur away from the court, he said, there would need to be rules governing
the process. The idea might not be a good one, ultimately, but it should be examined, he said.

The chairman asked whether the Committee supported the idea of reviewing the official
forms from a privacy standpoint. Professor Resnick said the Bankruptcy Administration
Committee had discussed privacy at length at its meeting and made some recommendations,
including requests to the Committee for a review of the official forms. Judge Krieger added that
the Bankruptcy Administration Committee members had expressed concern not only for the
privacy of debtors but also for the privacy of third parties, such as patients in a medical facility,
whose names may appear in the information submitted by a debtor. Professor Resnick noted
that the Committee had taken the lead in proposing amendments to facilitate electronic filing and
is uniquely situated again to lead the search for solutions to the problems created in part by
electronic filing. He noted that the Bankruptcy Administration Committee had recommended
specifically that the Committee consider altering the forms to require disclosure of only the final
four digits of a debtor’s Social Security number. He suggested moving without further
consideration toward publishing for comment revised official forms that would require disclosure
only of the final four digits of a Social Security number, customer number, or account number.
Comments provided by interested parties such as creditors, debtor advocates, and persons
concerned with privacy issues generally would indicate whether the proposal is a useful one, he
said. Other members spoke in support of this proposal.

Judge Walker said he would add that it should be made clear that the full Social Security
number must be disclosed to any party in interest upon request. A motion to 1) publish for
comment proposed amendments to the official forms restricting the disclosure of Social
Security and customer or other account numbers to the last four digits of the numbers, and
2) directing the relevant subcommittees to review the official forms generally with a view



toward removing information from automatic disclosure with the understanding that it
remains discoverable, passed without opposition. Judge Krieger asked the subcommittees to
keep in mind the privacy interests not only of debtors but also of third parties, and a member
requested the privacy subcommittee to consider recommending that the Committee officially
support the Bankruptcy Administration Committee’s proposal to request an amendment to

§ 107(b) of the Bankruptcy Code to permit a bankruptcy judge to provide protection from
disclosure based on privacy concerns.

Proposed Rule 7007.1. The Reporter introduced the proposed amendment and presented
the background for it, a request from the Standing Committee and the Committee on Codes of
Conduct. The proposed amendment would require any nongovernmental corporate party in an
adversary proceeding to file with the party’s first pleading a statement disclosing the party’s
corporate parents and the identity of any publicly held company that owns ten percent or more of
the party’s stock. A companion amendment to Rule 9014 would extend the disclosure obligation
to parties in contested matters. The appellate, civil, and criminal advisory committees already
have proposed similar amendments, and the Reporter pointed out the differences between the
draft before the Committee, which was offered on behalf of the Subcommittee on Attorney

Conduct, Including Rule 2014 Disclosure Requirements, and the proposals of the other advisory
committees.

Professor Morris noted that the draft does not require the debtor to file with the petition a
statement containing disclosures required of other parties. The subcommittee’s rationale, he
said, was that the judge does not have to act in a bankruptcy case until some matter actually
comes before the judge in the form of a motion or adversary proceeding. The Chairman said he
believes the judge should have the information about a debtor’s corporate parents and ownership
by other publicly held companies at the inception of the case. A member said it also would be
more efficient for the debtor to file the disclosure with the petition, as doing so would save
having to repeat the procedure each time the debtor is involved in an adversary proceeding or
contested matter during the case. There was a consensus that disclosure by the debtor should
be required at the inception of the case. The Chairman said the Committee should use its best
judgment about whether to require more disclosure than recommended by the Committee on
Codes of Conduct, so long as there is a good bankruptcy reason for doing so. Mr. McCabe and
Mr. Rabiej both observed that, while the Standing Committee seemed to support the idea of
permitting courts to expand the scope of required disclosure through local rules, the Committee
on Codes of Conduct does not.

Professor Resnick suggested putting any new rule in Part IX of the rules, so that it would
apply to all proceedings, and others suggested that the requirement to file the statement with the
petition be added to Rule 1007, with the information reported on Exhibit “A” to the petition.
Professor Klee asked for the Committee’s views on whether the disclosure of holdings should be
of all types of stock or only of common. In his opinion, preferred stock is more like debt, he
said, and might not need to be disclosed. Judge Duplantier said the value of preferred stock
could be affected by rulings in the case, and Mr. Rosen pointed out that preferred stock also can



be converted to common. The purpose of the rule is to disclose whether another company owns
part of the debtor. Mr. Rosen said the principle is the same, regardless of the type of stock , and
the rule should require disclosure of stock of any class. After further discussion, the consensus
was that the ten percent should apply either to any class or to the aggregate, in order to
ensure that, for example, a debtor or other party would have to disclose the identity of any
company that holds five percent of the debtor’s or other party’s common stock and five percent
of the debtor’s or other party’s preferred stock. It also was the consensus that disclosure
should be required of any company that “directly or indirectly owns” the threshold
percentage of stock.

The draft rule restricts disclosure to ownership interests of “publicly held” companies.
Mr. Adelman, however, said that many companies that are not publicly traded but have more
than 500 shareholders and must report to the Securities and Exchange Commission as if they
were publicly traded. He suggested the disclosure requirements should apply to them. The
Committee also discussed whether the debtor or other party also should disclose its ownership
interests in subsidiaries. The draft rules being proposed by the other advisory committees require
disclosure only of parents. Mr. Rabiej said the reason stated for this narrowing of the scope of
disclosure was that most of the problems that have arisen came about because the judge did not
have access to the relevant information. Information about corporate parents, he said, does not
appear to be readily available, although information about subsidiaries, apparently, is available.
The Chairman suggested that the matter of subsidiaries be researched empirically and discussed
with the other advisory committees.

Mr. Rabiej said he would send to the Committee members copies of the comments the
other advisory committees receive in response to their published drafts. Many members
supported the idea of going beyond the scope of the proposals made by the other advisory

committees, but the Chairman cautioned that the Committee should not extend the rule without a
good reason.

Judge Walker raised the problem of compliance that a small town collection lawyer for a
large national bank might face under the draft rule. The local lawyer would not have the
information that needed to be disclosed, and, even when the information were available, it would
not be economical or efficient to require the same document to be filed in the many tens of
motions for relief from stay filed on behalf of a large national creditor by its local counsel. He
suggested that the Committee provide for some alternate method of compliance to cover the
small town/big bank situation.

The Committee recommitted the matter to the subcommittee with instructions to
present a new draft reflecting the above discussion at the March 2001 meeting.

Rule 3015. The Reporter introduced the proposed amendment. The intent of the
proposal was to relieve the clerk of the expense of mailing each chapter 13 debtor’s plan to
creditors or, if the plan is not filed with the petition, of mailing two notices, as well as the plan.



A second rationale was to afford creditors the benefit of the full plan in those Jurisdictions that
substitute a summary of the plan in the notice of the confirmation hearing, all as part of the initial
notice of the filing of the case and meeting of creditors. The summary must be very brief to fit
on the notice and rarely provides meaningful information about the terms of the plan. A member
commented that the complete plan would be available on the Internet in a court that either
accepted filings electronically or scanned all paper documents. Another said there did not appear
to be any reason to impose the additional cost of mailing the plan on the debtor. The Reporter
indicated that there did not appear to be any demand for the amendment beyond the clerk who
had requested it. A motion to take no action was unopposed.

Rule 2002(h). The Reporter introduced the proposal, which would permit a court in a
chapter 12 or chapter 13 case to cut off notices to any creditor who had not filed a timely proof of
claim. Rule 2002(h) already permits the cessation of notice in a chapter 7 case to any creditor
who has not filed a timely proof of claim. The proponent of the suggested amendment had noted
that the Bankruptcy Code had been amended to add late filing as a ground for disallowance of a
claim in a chapter 13 case and advocated an extension of the chapter 7 rule on that basis. The
Reporter said the statutory change only made a late-filed claim subject to objection, not
disallowed automatically. He said there may be further reasons not to amend the rule, most
importantly the likelihood that an event affecting the creditor may occur late in the case, such as
conversion to chapter 7. A motion to leave the rule unchanged was unopposed.

Fraudulent Service of Pleadings/Altered Bar Coding of Zip Codes. After discussion, the
consensus was that the problem described could not be solved by rule, and the Committee
would take no action.

Information Items

Technology Subcommittee, J udge Cristol reported that he and J udge Donald had
conferred by telephone and had concluded that the most important technological issue is the one
already discussed by the Committee in another context -- that of individual privacy in the context
of bankruptcy case files being available on the Internet. He said the subcommittee members had
many questions but no answers on this issue. He added that Judge Donald’s law clerk is one of
the authors of an article titled “Privacy in the Federal Bankruptcy Courts” published in the
current issue of the Notre Dame Journal of Law, Ethics & Public Policy, copies of which he had
distributed at the meeting. In addition, he said, the spread to all the courts of the judiciary’s new
Case Management/Electronic Case Files project would raise for the Committee’s consideration
many provisions in the rules that might either be amended or reinterpreted in an electronic
environment. Judicial Conference approval of a policy, supported by the Committee, to
encourage each court to publish its local rules on a website, is a very positive step, he said.

Federal Judicial Center Activities. Mr. Niemic referred the Committee to the update in
the agenda book on the FIC’s project to collect information about various forms of electronic and
digital evidence to assist judges in assessing their admissibility and to evaluate the need for rules




changes to accommodate these new forms of evidence. He noted that, although the project
encompasses all federal trial courts, it is being directed by Beth Wiggins, who formerly worked

with the Committee, and that a bankruptcy judge is a member of the advisory committee for the
project.

In addition, he said, Ms. Wiggins is in the process of updating a table originally
developed in 1995 showing how bankruptcy courts had reacted to the 1993 amendments to Rule
26 of the Federal Rules of Civil Procedure, in particular, those courts which had opted out of the
mandatory disclosure and pre-hearing meeting requirements. On December 1, 2000, he noted,
the 1993 authorization for opting out will be withdrawn as new amendments take effect. The
updated table was not yet complete, he said, but Ms. Wiggins had provided copies showing as
much current information as she had available for the meeting. Copies of the completed table
would be mailed to the Committee about one month following the meeting, he said.

7026 and would apply in adversary proceedings. With respect to contested matters, he said, Rule
9014 states that Rule 7026 applies in contested matters “unless the court orders otherwise.” It is
an open question, he said, whether the phrase “unless the court orders otherwise” authorizes a
court to adopt a local rule opting out of Rule 7026 in contested matters. The Chairman said those
contested matters that resemble civil litigation should be governed by the amended Rule 26,
which will bring significant changes also to the many district courts that opted out under the

1993 amendments.

Administrative Matters

Judge Small greeted the Committee by telephone during the September 22 session and
said he looked forward to working with the members over the next three years. He expressed
regret that he was unable to attend the meeting in person.

Judge Duplantier referred the Committee to the list of subcommittees and their members
in the meeting agenda book and noted that many vacancies will occur due to expiring terms. He
suggested that members discuss their subcommittee preferences with Judge Small, who would be
making the needed appointments.

Judge Duplantier closed the meeting by thanking the Committee members and staff for

both their work and their friendship over the years. He said his experiences with the Committee
had been among the most pleasurable of his career.

10



The Committee selected September 13

- 14,2001, as the dates for its next fall meeting
and discussed several West Coast locations as

possible meeting sites.
Respectfully submitted,

Patricia S. Ketchum
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER
RE: WRITTEN COMMENTARY AND TESTIMONY

ON PROPOSED AMENDMENTS TO RULE 2014

DATE: FEBRUARY 26, 2001

Prior to the week of the public hearing on the proposed rules amendments, we had
received seven comments on the proposed amendments to Rule 2014 governing the employment
of professionals. One of the comments, offered by Judge Mannes (Comment #006), simply
questioned why the statement is “transmitted” to the United States trustee rather than filed. The
remaining six comments addressed the substance of the proposal.

The six remaining comments were split evenly in favor of and opposed to the proposed
amendment to Bankruptcy Rule 2014. Richard Friedman, Esq., an Assistant United States
trustee (Comment #001), Hon. Carolyn Dineen King (5 Cir.) (Comment #007), and Prof. Todd
Zywicki, George Mason University School of Law (Comment #011), each found the existing
Rule 2014 superior to the proposed amendment. Leon Forman, Esq., an attorney in private
practice in Philadelphia (Comment #005), Robert Greenfield, Esq., on behalf of the National
Bankruptcy Conference (Comment #010), and Judith Greenstone Miller, Esq., on behalf of the

Commercial Law League (Comment #008), filed comments generally in support of the proposed



amendment of Rule 2014.

Initial Comments in Opposition to the Proposed Amendment (Previously reported on in
January 23, 2001, Memorandum to Advisory Committee)

Mr. Friedman (Comment #001) argued that the proposed rule places too much discretion
in the professional seeking employment. He noted several times that the amendment would
discourage professionals from fully disclosing interests and facts that might lead a court to deny
the requested employment. He also asserts that permitting the professional to make a statement
based on “the best of that person’s knowledge, information, and belief, formed after an inquiry
reasonable under the circumstances” unnecessarily duplicates Rule 9011 and improperly offers
“comfort to those who file applications under intense time pressure and with little genuine
inquiry....”

Judge King (Comment #007) noted first that the proposed rule would eliminate the
professional’s obligation to disclose connections to parties in interest. Moreover, she stated, the
proposal “commits to the proposed professional important decisions regarding the relevance and
materiality of certain information.” Judge King also argued that the complexities of the
relationships among lenders and their advisors, nationally and internationally, creates significant
potential for conflicts. Moreover, these relationships might render the professional ineligible at
some time later in the case. Judge King asserted that the professional is less likely than the court
to recognize the potential for conflicts to arise by virtue of these relationships. Given the severity
of the consequences to the case in the event that a professional must be discharged during the
pendency of the case, Judge King believes that the court should have available to it the most

information possible. She believes that the amendment would result in less rather than more



information being provided to the court.

Prof. Zywicki’s position (Comment #011) is similar to the position stated by Judge King.
That 1s, the existing rule is preferable to the amendment because the amendment puts too much
discretion in the hands of the professional seeking employment. In Prof. Zywicki’s view, the
current rule provides an appropriate balance against the natural tendency of people to “interpret
ambiguous facts in a manner most favorable to” themselves. He also argues that requiring more
disclosure than might appear to be required by the Bankruptcy Code is proper and necessary “to
ensure the efficient operation of and public confidence in the bankruptcy system.” He further
asserts that modern conflict checks identify all connections, and not just those that the
professional believes are relevant and material. Disclosing these connections would not increase
the administrative burden on the professional and would permit the bankruptcy judge to make the
determination that the professional is disinterested.

Initial Comments in Support of the Proposed Amendment (Previously reported on in
January 23, 2001, Memorandum to Advisory Committee)

Mr. Forman (Comment #005) considers the proposal to be “a marked improvement over
the existing rule.” He did suggest that the rule should require disclosure of “materially” adverse
interests rather than simply “adverse” interests. Finally, he suggested including in the rule a
mechanism to ensure that the court is made aware of any supplemental statement filed by a
professional.

Mr. Greenfield (Comment #010), on behalf of the National Bankruptcy Conference,
supports adoption of the proposed amendment. He did suggest that the proposal be modified to

clarify that the rule is limited to the employment of professionals and is not available to authorize



the employment of a person who is a partner of the applicant but who is not himself or herself a
professional.

Ms. Greenstone Miller (Comment #008), on behalf of the Commercial Law League, did
not state a specific position in favor of or in opposition to the proposal. Nonetheless, the
comments she offered were addressed to only one aspect of the proposed rule, and it seems a fair
reading of her comments that the remainder of the changes to the rule are acceptable.
Specifically, she argued that the requirement that the professional “undertake an affirmative
inquiry to determine whether employment is permitted,” may create a “trap for the unwary” who
conduct an insufficient inquiry, especially when viewed in hindsight. Interestingly, her concern
that professionals can be unfairly burdened by the requirement that the professional make the
statement based on “knowledge, information, and belief, formed after an inquiry reasonable
under the circumstances” is the same language that Mr.Friedman found to be an inappropriate
safe harbor for those same professionals.

Commentary Received At or After Public Hearing

We have received several additional written comments on the proposed amendments to
Rule 2014 since the earlier report setting out and describing the comments received prior to the
public hearing. Hon. Edith H. Jones (5" Cir.) (Comment #012) submitted a letter and a portion
of the Final Report of the National Bankruptcy Review Commission to express her opposition to
the proposal. Hon. Albert E. Radcliffe, on behalf of the Conference of Chief Bankruptcy Judges
of the Ninth Circuit (Comment #014), indicated that group’s wholehearted support of the
amendment to Rule 2014. Louis W. Levit, Esq., a bankruptcy practitioner in Chicago

(Commenet #019), generally supported the proposal and offered some suggested additional



amendments to the Rule. Joseph A. Guzinski, Esq., Acting General Counsel, submitted lengthy
comments on behalf of the United States Trustee Program (Comment #020) in opposition to the
proposed amendments, and offered modifications to existing Rule 2014. Finally, the Insolvency
Committee of the Business Law Section of the State Bar of California (Comment #024a)

generally supported the proposed amendments to Rule 2014 and offered a suggestion for further

reform of the rule.

COMMENTS IN OPPOSITION TO THE PROPOSED RULE

Judge Jones asserts that the proposed amendments will dilute the current disclosure
requirements and will unduly hinder the courts and the United States trustees in their efforts to
monitor and maintain the integrity of the process of the appointment of professionals in
bankruptcy cases. She noted as well the consideration of this issue by the National Bankruptcy
Review Commission on which she served. In particular, she stated that the Commission
ultimately resolved not to recommend any amendment to the definition of disinterestedness in the
Bankruptcy Code notwithstanding the initial recommendation of a Working Group of the
Commission that a change was in order.

Judge Jones commented that the proposed deletion of the “all connections” disclosure in
the revision to Rule 2014 would diminish the ability of the United States trustee “to scrutinize
possible conflicts of interest.” She states also that eliminating the disclosure of all connections
would “place responsibility for determining the existence of a professional’s adverse interests
and relevant interest almost exclusively in the hands of that applicant for professional

employment.” While it is certainly true that under the revision to Rule 2014 the professional



must include this information in the statement required under subdivision (b) of the Proposed
Rule, the court ultimately decides whether any relationship renders the professional ineligible for
employment. Moreover, even under the current Rule, the professional must submit a verified
statement setting out the connections with the debtor, creditors, and other parties in interest (as
well as connections to the attorneys and accountants for those entities). In making those
disclosure decisions, the professional currently must make “relevancy” decisions. (See the
discussion of the testimony at the Public Hearing, infra.). Thus, the Proposed Rule does not add
a “relevancy decision” made exclusively by the professional to the disclosure process. Instead, it
continues the obligation that the applicants and professionals must provide to the court (and the
United States trustee) the information on which to base the disinterestedness decision.

The United States Trustee Program takes a position similar to that espoused by Judge
Jones. That is, current Rule 2014 is superior to the proposed revision because it requires more
complete disclosure of connections that the professional has than would be required under the
Committee’s proposal. Moreover, the new rule would put the professional in the position of
determining which connections are relevant thereby depriving the court and United States trustee
of the opportunity to evaluate the connections and reach their own conclusions regarding whether
the professional is disinterested. Like Judge Jones, the United States Trustee Program asserts
that the proposed amendment “shifts the evaluation of the professional’s connections from the
court and the parties in interest to the professional making the application.” United States
Trustee Program Comment, p.8. Earlier in its comment, the Program noted that the current rule
requires the disclosure of connections that are “irrelevant or trivial.” Comment at p. 5, quoting In

re EWC, Inc., 138 B.R. at 280. Later in the Comment, however, the Program asserts that the




professional has “a duty of complete disclosure of all relevant facts bearing upon their eligibility
for appointment.” Comment at p. 7 (emphasis added). Indeed, the Comment further quotes the
Ninth Circuit which stated that “/a]ll facts that may be pertinent to a court’s determination of
whether an attorney is disinterested or holds an interest adverse to the estate must be disclosed.”
Id. (emphasis supplied in Comment).

While the Program opposes the proposed amendments, its comment asserts at several
points that professionals should be required to disclose any and every connection they may have
with the debtor, creditors, and the United States trustee, at the least. Intermittently, the Comment
states that this disclosure must include even connections that are not relevant to determining
whether the professional is disinterested. The Program offers no reason for the disclosure of
information that is not relevant. Instead, the Program argues that the proposed rule reverses the
current rule by allowing the professional to dispense with disclosing connections “[i}f the
professional determines that he or she has no interests adverse to the estate, or no interests,
connections, or relationships relevant to disinterestedness.” Comment at p. 8. Under the current
law, “over-disclosure™ is preferable to ensure that the court has access to all necessary
information to determine whether the proposed employment is proper. The argument presented
by the Program is accurate in stating that the court must determine whether a professional is
disinterested, but its argument fails to acknowledge that even under the current rule, the
professional must first make that same determination. The professional must decide that he or
she is disinterested before taking on the case. Certainly, the court must reach its own conclusion
that the professional meets the minimum standards for appointment, and the professional’s

conclusion on that issue carries no weight of its own. That is not to suggest that the professional



does not have the obligation to make that determination at the beginning of the representation
and even before the case is commenced or the application for employment of the professional is
filed.

The Program also noted that the failure of professionals to disclose connections can result
in the denial or disgorgement of fees in the case, though the Comment cited Prof. Zywicki’s
article describing that power as a “paper tiger” given its infrequent use. In that article, Prof.
Zywicki asserts that the “low likelihood of detection and the mild nature of the sanctions which
might result from the failure to disclose [connections is likely to cause] a loosening of the
substantive standards for disinterestedness [resulting] in professionals shirking their duties to
disclose fully.” Todd J. Zywicki, Mend It, Don’t End It: The Case for Retaining the
Disinterestedness Requirement for Debtor in Possession Professionals, 18 Miss. C. L. Rev. 291,
296 (1998). Neither the United States Trustee Program nor Prof. Zywicki supply any direct
support for that position. Indeed, it would seem as likely that a professional (and the
professional’s firm) would be especially reluctant to undertake employment in a significant
matter if the possibility exists that the entire fee earned in the case can be forfeited. Here again,
however, there is no independent evidence that either consequence is more likely than the other.

The United States Trustee Program also suggests deleting subdivision (b)(5) of the
proposed rule. That provision requires attorneys to disclose the information required by § 329(a)
of the Code. As the Program points out, attorneys for the debtor must file such a statement under

Rule 2016(b), so adding that as a required disclosure in Rule 2014 could be confusing.



COMMENTS IN FAVOR OF THE PROPOSED RULE'

In addition to the generally favorable comments previously described, we also received
favorable commentary from Louis Levit, Esq. (Comment #019), and the Insolvency Law
Committee of the Business Law Section of the State Bar of California (Comment #024a). For
example, Mr. Levit noted that the “Preliminary Draft is a marked improvement over the existing
Rule,” but he suggested that two refinements of proposed subdivisions and the addition of a third
subdivision to improve the proposed rule. The Insolvency Law Committee viewed the proposed
rule as “generally desirable,” but suggested that the rule be amended to protect professionals who
undertake their conflict checks in good faith. A more complete description of their positions
follows.

Mr. Levit praised the proposal as eliminating the obligation of professionals to “conduct
searches and submit disclosures far beyond what is needed to determine whether the professional
is free from any material adverse interest and/or actual or potential conflict of interest.”
Notwithstanding his general support, Mr. Levit proposed that the professional’s statement under
subdivision (b) be limited to disclosing any “material” interest that is adverse to the estate, rather
than any interest that is adverse. He recognized the problem presented by § 327 which bars
employment of a professional holding or representing any adverse interest, but he opined that
disclosure of immaterial adverse interests or litigation over the failure to make such disclosures is
not in the best interests of the public or the bankruptcy process.

Mr. Levit also suggested that the disclosure of any relationship with the United States

'"These Comments include those unequivocally in favor of the proposed rule as well as
those generally in favor of the rule but which offered suggestions for improving the proposal.
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trustee exclude disclosure of “such relationships as are inherent in the representation of a trustee,
committee, or other entity in bankruptcy cases pending in that region, and/or in serving on the
panel of trustees or as a trustee or examiner in that region.” It would not seem too burdensome,
however, for professionals seeking employment under the rule to include a statement indicating
their service on a panel of trustees or otherwise as set out in Mr. Levit’s proposal. Thus, while
the argument that this type of “relationship™ with the United States trustee is unlikely to raise
concerns among the court and the parties in interest in a case, the disclosure burden seems
relatively minor.

Mr. Levit also proposed adding another disclosure requirement for professionals. He
would require the professional to submit “a concise summary of the procedures followed and the
investigation made in obtaining the information set forth in the foregoing statement.” In Mr.
Levit’s view, the proposed rule, with the amendments he suggests, would alleviate the need to
disclose information that does “not involve even an arguable conflict or permit any possible
inference of impropriety,” while continuing to ensure the submission of information “more than
adequate to enable the Court to make its own informed decision as to the professional’s
eligibility.”

The Insolvency Law Committee of the State Bar of California stated that it opposes the
rule unless it is amended. The amendment that the Insolvency Law Committee seeks is one that
would protect professionals against court sanctions such as the disgorgement of earned fees if the
professional conducted a search for conflicts of interest “in good faith and in accordance with
customary practice.” While Mr. Levit does not posit a safe harbor for professionals who set out

the scope of their conflict check and investigation, his suggestion that the professional’s

10



statement include the description is not dissimilar from the proposal of the Insolvency Law
Committee. In each instance, having the information regarding the scope of the search and
investigation would allow the court, the United States trustee, and other parties in interest to
evaluate the professional’s effort to determine their eligibility for employment, and those parties
could object to the proposed employment on the grounds that the search was insufficient, even if
a more complete search would not have disclosed any irregularity. This would seem to
encourage complete searches.

The Insolvency Law Committee asserted that the lack of definitions for “relationships,
connections, and interests” for which the rule requires disclosure puts the professional in a
position where the employment can be “second-guessed” based on facts of which the
professional was unaware notwithstanding a good faith effort to comply with the disclosure
requirements. The Committee does not, however, indicate whether the professional whose
employment is later determined to be improper should continue to serve in the case.
Notwithstanding these stated objections to the proposal, the Committee’s position seems to be
that professionals are unduly vulnerable to sanctions such as the disgorgement of fees when they
conduct appropriate conflict checks and conclude in good faith that particular connections or
relationships need not be disclosed. Since the proposed rule narrows the scope of information
that must be disclosed, it would seem that the Committee would prefer the proposed rule over the
current rule.

Testimony at the Public Hearing
Judge Small presided at the public hearing on the proposed rules amendments held in

Washington, D.C., on January 26, 2001. Four witnesses were scheduled to testify, but Judith
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Greenstone Miller, Esq., was unable to attend. Judy B. Calton, Esq., testified in place of Ms.
Greenstone Miller. Her testimony was offered on behalf of the Commercial Law League (for Ms.
Greenstone Miller), and on behalf of Committees of the State Bar of Michigan and the Detroit
Metropolitan Bar Association. Robert Greenfield, Esq., testified on behalf of the National
Bankruptcy Conference. The final testimony was offered by Prof. Todd Zywicki of George
Mason University School of Law.

Ms. Calton and Mr. Greenfield both spoke generally in favor of the proposed rule. Ms.
Calton noted that in her experience, it is sometimes difficult, if not impossible to identify all of
the connections a large law firm might have with creditors of the debtor. The list of creditors
may not even include the correct name of a creditor (perhaps using a trade name of the creditor).
When the problem is multiplied by a large number of attorneys in a firm and a substantially
larger number of creditors in a case, the difficulties are increased exponentially. Mr. Greenfield
expressed some surprise that comments on the proposed rule expressed concern that
professionals would withhold information in order to gain employment when they are not
otherwise eligible. In his view, professionals likely would continue to “overdisclose” to protect
against the risk that a judge would ultimately conclude that the employment was improper and all
fees should be returned.

Prof. Zywicki reiterated his position as explicated in his written comment and his law
review article that was attached to the comments. He expressed concern that the proposed rule
would not require disclosure of more information than the amount minimally required under the
Code. He asserted that the rules create an obligation for professionals independent of the

obligations established by the Code which should be maintained. Prof. Resnick and Prof.
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Zywicki engaged in a discussion of hypothetical situations regarding the need to disclose specific
“connections” under current Rule 9014. For example, must a professional disclose that he has an
outstanding (though not overdue) charge of $20 for a dinner he purchased on a credit card issued
by an entity that is a creditor in a case in which the professional seeks authorization to serve as
counsel to the debtor? Prof. Zywicki did not believe that this information needed to be disclosed,
although he did recognize that it was a “connection” with a creditor. The discussion then shifted
to an attempt to craft language, or even a concept, that would require the inclusion of all
information necessary for the courts and third parties to reach a conclusion as to the propriety of
the appointment of a professional in a case. No solution was reached by the end of the testimony.
REVISIONS TO PROPOSED RULE 2014 TO REFLECT
PUBLIC COMMENTS AND TESTIMONY

Given the commentary and public testimony received on the Preliminary Draft of the
Proposed Amendment to Rule 2014, I believe that at least two specific changes might be made to
the Rule and Committee Note. First, the Committee Note should be expanded to provide a more
complete description of the reasons for the revision. In particular, the Committee Note should
state that the revision is intended, inter alia, to delete the requirement that the professional set out
every connection he or she has, whether or not relevant, with all of the debtor’s creditors as well
as the attorneys and accountants of those creditors. The Note can provide a brief hypothetical
demonstrating the unwieldy and unnecessary conflict searches that naturally follow from such a
broad rule. The Note should thereafter remind the reader, however, that the new disclosure

requirements do not operate to substitute the judgment of the professional seeking employment
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for the judgment of the court that approves the employment. Moreover, other parties in interest,
including creditors and the United States trustee, should still receive all of the information
necessary for them to determine whether to oppose the proposed employment. A more detailed
description in the Committee Note may be sufficient to address the concerns of several persons
who perceived the Proposed Amendments to the rule as unduly easing the disclosure obligations
of the professional as well as causing a shift in the determination of the propriety of the
employment from the court to the applicant.

The Rule can also be improved by requiring the professional to set out in the statement
the scope of the conflict search conducted. This is already a common practice in some courts,
and requiring the professional to include this information in the statement better enables the
United States trustee and creditors to evaluate the professional’s good faith in preparing the
statement. It should also be helpful to the court in its review of the application. This provision
can be inserted in place of subdivision (b)(5) which, as proposed, requires the professional who
is an attorney to disclose information that is already covered by Rule 2016(b).

Thus, the rule, as revised from the version published in August, would be unchanged
except for the substitution of a new subdivision requiring the description of the scope of the
conflict check that the professional undertook in place of the subdivision requiring the § 329
statement. The deletion of (b)(5) from the published version of the rule is denoted by the
strikeout format below. The following version of the rule also includes the expanded

Committee Note as described above.

Rule 2014. Employment of a Professional Person.
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(a) APPLICATION FOR ORDER APPROVING

EMPLOYMENT. An application for an order approving the

emplovment of a professional person under §327. §1103. or §1114

of the Code shall be in writing and may be made only by the trustee

or committee. The application shall state:

(@8] specific facts showing why the employment is

necessary.

(2) the name of the person to be employed and the

reasons for the selection;

3) the professional services to be rendered:

4) any proposed arrangement for compensation; and

3 that, to the best of the trustee’s or committee’s

knowledge. the person to be employed is eligible under the Code

for employment for the purposes set forth in the application.

(b) STATEMENT OF PROFESSIONAL. The application

shall be accompanied by a verified statement of the person to be

employed, made according to the best of that person’s knowledge,

information, and belief, formed after an inquiry reasonable under

the circumstances, which shall state:

) that the person is eligible under the Code for

employment for the purposes set forth in the application:
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) any interest that the person holds or represents that

is adverse to the estate:

3) any interest, connection, or relationship that the

person has relevant to determining whether the person is

disinterested under § 101:

(4) any relationship the person has with the United States

trustee. or with any employee of the United States trustee, for the

region in which the case is pending:

) b ) s od-to-be-discl Fumd
29 arifthe professionat-tsanattorney—and the procedures

followed and the investigation made in preparing the statement:

and

6) whether the person shared or has agreed to share

any compensation with any person. other than a partner, emplovee,

or regular associate of the person to be emploved. and if so, the

details.

©) SERVICE AND TRANSMITTAL OF APPLICATION.

(1) The applicant shall serve a copy of the application on:

(A) the trustee:

(B)  the debtor and the debtor’s attorney:

(C)  any committee elected under §705 or appointed
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under § 1102, or, if the case is a chapter 9 case or a chapter 11 case

and no committee of unsecured creditors has been appointed. on

the creditors included on the list filed under Rule 1007(d): and

(D)  any other entity as the court may direct.

(2) Unless the case is a chapter 9 case, the applicant

shall transmit a copy of the application to the United

States trustee.

(d) SERVICES RENDERED BY MEMBER OR AS SOCIATE

OF FIRM OF EMPLOYED PROFESSIONAL. If the court

approves the employment of an individual. partnership. or

corporation, any partner, member. or regular associate of the

individual, partnership, or corporation may act as the person so

employed, without further order of the court. If a partnership is

employed. a further order approving employment is not required if

the partnership has dissolved solely because of the addition or

withdrawal of a partner.

(e) SUPPLEMENTAL STATEMENT OF

PROFESSIONAL. Within 15 days after becoming aware of any

undisclosed matter that is required to be disclosed under Rule

2014(b). a person emploved under this rule shall file a

supplemental statement. serve a copy on each entity listed in Rule
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2014(c). and, unless the case is a chapter 9 case, transmit a copy to

the United States trustee.

COMMITTEE NOTE

The rule has been rewritten to make stylistic changes and to
make it conform more closely to the applicable provisions of the
Code. The rule directs professionals seeking court approval of their
employment to disclose all information relevant to determining
whether the person is “disinterested” as defined in § 101 of the Code.
It no longer requires the professional to disclose every connection to
a creditor or an attorney or accountant for the debtor, whether or not
such connection is relevant or material. Thus, the rule would not
require a disclosure that an associate in the firm representing the
debtor is the holder of a life insurance policy issued in the ordinary
course of business by a creditor of the debtor. Similarly, the
professional need not disclose that a member of the firm maintains a
personal checking account with a bank that is a creditor in the case.
Such disclosures would not assist the court in determining whether to
approve the employment, yet they are connections with a creditor in
the case.

While the rule requires the professional to make an initial
determination that a particular connection is or is not relevant to a
determination of disinterestedness, this is not a change from the prior
rule.  Professionals still must determine whether a particular
connection is relevant to that determination, but the court continues
to make the final determination. Furthermore, the rule requires the
professional to undertake a reasonable inquiry under the
circumstances to identify any facts relevant to that determination.
The court still makes the ultimate determination as to whether the
employment is proper under the circumstances. Professionals who,
in the court’s view, fail to include all relevant connections, face the
possibility of court imposed sanctions for that failure, including the
disgorgement of fees.

The rule also sets out the service requirements for the
application for the approval of employment. There is no provision
requiring a hearing on the application. In most cases, an order
approving the employment will be entered without a hearing. The
court may set a hearing sua sponte or on request or may vacate an

18



order issued under the rule upon motion of an interested party.

The rule does not address the standards that courts should
apply in ruling on an application for employment of a professional.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER

RE: FURTHER ALTERNATIVE TO PROPOSED RULE 2014
DATE: FEBRUARY 27, 2001

Given the opposition to the proposed amendments to Rule 2014, the Committee may
wish to consider an alternative to the foregoing proposal. Much of the concern expressed in the
public comments and testimony on the proposal relates to the provision requiring the
professional to set out the connections held that are relevant to a determination of
disinterestedness under § 101(14)(E) of the Code. That section refers to connections with the
debtor and certain investment bankers, but it does not include “connections” to creditors or their
attorneys or accountants as set out in current Rule 2014. Our published Preliminary Draft was
intended to delete the requirement to disclose all of these “creditor connections” except to the
extent that they are relevant to the disinterestedness determination.

The dual concern expressed about the proposed rule was that it would offer cover for
those who would intentionally interpret “relevant connections” narrowly to deprive the courts
and parties in interest of the information necessary to evaluate the propriety of the proposed
employment, and that the rule, regardless of the professional’s interpretation, would no longer
require greater disclosure than the statute itself requires. A middle ground to avoid requiring the

disclosure of substantial amounts of irrelevant information may be to limit the disclosure of all



connections to the disclosure of all connections to the debtor, the “§ 101(14)(E)” investment
bankers, and creditors. This would relieve the professional from listing all connections to the
attorneys and accountants of those creditors. Furthermore, the disclosure of creditor connections
that are of little or no relevance could be accomplished through a general disclosure. For
example, using the hypothetical “connection” offered in the Committee Note, the law firm could
include a disclosure that some members or associates of the firm may hold life insurance policies
issued by a creditor in the ordinary course of its business. A similar general disclosure could be
made as to personal banking practices of the professional and others in the firm. If, however, the
firm had a special relationship in which the bank offered discount rates to employees of the firm
for banking services, more complete disclosure would be required. It does not seem likely that
the rule could include such specific direction, but the Committee Note could be changed to
reflect these views.

The following is a suggested amendment to meet these concerns and is offered for the
Committee’s consideration. The only change to the rule as set out in the foregoing report would
be to insert a new subdivision (b)(3) into the rule and to renumber current (b)(4) through (b)(6) as
(b)(5) through (b)(7).

RULE 2014. Employment of a Professional Person

Kk kdk

(b) STATEMENT OF PROFESSIONAL. The application

shall be accompanied by a verified statement of the person to be

emploved. made to the best of that person’s knowledge.

information. and belief, formed after an inquiry reasonable under
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the circumstances, which shall state:
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(3) any interest in, relationship to, or connection the person

has with

(A) the debtor;

(B) any investment banker for any outstanding security

of the debtor, and any investment banker. or attorney of

such investment banker that acted in connection with

the offer, sale. or issuance of a security of the debtor

within three years before the filing of the petition; and

(C) any creditor;

(4) any connection that the person has to the attorneys or

accountants of any creditor relevant to a determination that

the person is disinterested under §101:

(5) any relationship the person has with the United States

trustee, or with any employee of the United States trustee,

for the region in which the case is pending;

(6) the procedures followed and the investigation made in

preparing the statement; and

(7) whether the person shared or has agreed to share any

compensation with any person, other than a partner,

employee. or regular associate of the person to be




28

emploved, and if so. the details.

COMMITTEE NOTE

The rule has been rewritten to make stylistic changes and to
make it conform more closely to the applicable provisions of the
Code. The rule directs professionals seeking court approval of
their employment to disclose all interests in, relationships to, and
connections with the debtor, certain investment bankers of the
debtor, and creditors. The professional also must disclose
connections with attorneys and accounts of creditors if that
information is relevant to determining whether the professional is
“disinterested” as defined in § 101 of the Code. It no longer
requires the professional to disclose every connection to a
creditor’s attorney or accountant. Thus, the rule would require a
disclosure that an associate in the firm seeking to represent the
debtor is the holder of a life insurance policy issued by a creditor of
the debtor. Such a disclosure could be accomplished by noting that
some members or associates of the firm may be holders of
insurance policies issued in the ordinary course of the business of
the insurance company that is a creditor in the case. The
professional would have to disclose a connection with the attorneys
or accountants for that creditor only if the connection is relevant to
determining whether the professional is disinterested.

While the rule requires the professional to make an initial
determination that a particular connection is or is not relevant to a
determination of disinterestedness, this is not a change from the
prior rule. Professionals still must determine whether a particular
connection is relevant to that determination, but the court continues
to make the final determination. Furthermore, the rule requires the
professional to undertake a reasonable inquiry under the
circumstances to identify any facts relevant to that determination.
The court still makes the ultimate determination as to whether the
employment is proper under the circumstances. Professionals who,
in the court’s view, fail to include all relevant connections, face
the possibility of court imposed sanctions, including the



disgorgement of fees, for that failure.

The rule also sets out the service requirements for the
application for the approval of employment. There is no provision
requiring a hearing on the application. In most cases, an order
approving the employment will be entered without a hearing. The
court may set a hearing sua sponte or on request or may vacate an
order issued under the rule upon motion of an interested party.

The rule does not address the standards that courts should apply
in ruling on an application for employment of a professional.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES

FROM: JEFF MORRIS, REPORTER

RE: WRITTEN COMMENTS ON PRELIMINARY DRAFT OF AMENDMENTS
TO RULE 9014

The proposed amendments to Rule 9014 drew more comments than any other proposed
amendments. Six different Bankruptcy Judges in the Ninth Circuit offered comments in
opposition to the proposal, including comments submitted on behalf of the Chief Bankruptcy
Judges of the Ninth Circuit, on behalf of the Bankruptcy Judges of the Central District of
California, and on behalf of the Local Rules Committee of the Western District of Washington.
Several other organizations and a Bankruptcy Judge’s law clerk also raised questions regarding
the proposal. Only the comment submitted by the Committees on Federal Courts and
Bankruptcy and Reorganization of the Association of the Bar of the City of New York supported
adoption of the proposal. Nearly all of the comments addressed Rule 9014(d), while several
offered commentary on Rule 9014(¢).

Comments on Rule 9014(d)

Nearly all of the comments urged that the current rule be retained, or that an amendment
be drafted to provide the courts with discretion to permit the use of affidavits in the resolution of
contested matters. In particular, a number of the comments noted that affidavits are frequently
used for the direct testimony of expert witnesses (especially for appraisers of real estate), subject

to the right of the opposing party to conduct live cross examination of the witness. The Ninth



and Second Circuits have specifically authorized this practice. In re Adair, 965 F.2d 777 (9" Cir.

1992); Ball v. Interoceanica Corp., 71 F.3d 73 (2d Cir. 1995).

The primary argument offered by those opposed to the amendment was that the rule
would unduly restrict the courts’ ability to resolve recurring matters such as stay relief motions
and objections to confirmation of Chapter 13 plans in the most efficient manner possible. They
noted that requiring a hearing with live testimony will be expensive for all of the parties. Even if
a debtor does not offer testimony other than his or her own, the costs incurred by the creditor in
preparing and putting on the testimony frequently is chargeable to the debtor under the terms of
the prebankruptcy agreement between the parties. Furthermore, many of the comments from
both attorneys and judges indicated that the practices in their courts were long standing and
acceptable to participants on both the debtor and creditor sides of the courtroom.

Several comments suggested that the Committee had misconstrued the application of F.
R. Civ. P. 43 and confused the operation of subdivisions (a) and (e) of that rule. The Committee
has been considering this issue at least since September 1999, and the distinction between those
subdivisions has been discussed at length. Proposed Rule 9014(d) references Civil Rule 43(a)
rather than 43(e) because contested matters are more akin to civil actions in terms of the
significance of the decisions the court renders than they are to motions made within those cases.
In civil actions, motions governed by Rule 43(e) generally are not comparable to motions that
initiate contested matters in bankruptcy cases in that they do not result in final resolution of the
underlying matter. The exceptions to this general notion are a motion for summary judgment or
a motion to dismiss for failure to state a claim upon which relief can be granted. By definition,

those motions do not involve the taking of live testimony. Therefore, in civil actions, Rule 43(e)



finds its primary application to motions that are not dispositive of the case.

Rule 43(a), on the other hand, governs the taking of testimony at trial. In many ways, this
is much more comparable to the resolution of a contested matter in a bankruptcy case. The
granting of relief from the automatic stay not only finally resolves the dispute between the debtor
and the moving creditor, it may also effectively end the entire bankruptcy case if the relief
involves the debtor’s primary assets. The persons offering comments on this proposal did not
understand that this was the Committee’s reason for selecting Rule 43(a) rather than Rule 43(e)
as the guiding principle for taking testimony in contested matters.

Even if the Committee’s reasons for proposing Rule 9014(d) were made more clear, it
does not appear that the bulk of the comments in opposition to the rule would disappear. Most of
the comments assert that the use of affidavits or stipulated testimony for the presentation of direct
testimony is a valuable tool for the bankruptcy courts. Indeed, these comments were echoed not
just by judges and practitioners in the Ninth Circuit, but also from Texas, Michigan, and Ohio.

In all of these comments, the plea was for the Committee to leave the bankruptcy courts with the
flexibility to conduct these hearings in the manner they find most efficient yet fair.

The Committee has several options. It can recommend the rule for adoption by the
Standing Committee in its proposed form. In lieu of recommending the presentation of the
proposed rule to the Standing Committee, the Committee could reconsider the rule and attempt to
list contested matters in which this type of practice is permissible or impermissible. Of course,
the Committee can conclude that the proposal should not be presented to the Standing

Committee and no change should be made to the current rule.



Comments on Rule 9014(e)

Several Bankruptcy Judges offered comments concerning the requirement in Rule
9014(e) that the court establish procedures to enable parties to ascertain whether it is necessary to
bring witnesses to a hearing. They indicated either that their regular practice was well known so
that no special notice needs to be given, or that local rules or standing orders were sufficient.

The attorneys who commented on the proposal, though there were few, generally favored it. This
would seem to support the Committee’s position in making the proposal. Providing this
information is as important to the attorney who is not from the area or who does not usually
practice in the bankruptcy courts as well as for the experienced local bankruptcy practitioner.

It might be helpful to provide specifically in the rule mechanisms the courts can use to
provide the notice. For example, the provision could be revised by adding the italicized language
below to provide that additional guidance.

Rule 9014. Contested Matters

wkdkdok

(e) ATTENDANCE OF WITNESSES. The court, by order or

local rule, shall provide procedures that enable parties to

ascertain at a reasonable time before any scheduled hearing

whether the hearing will be an evidentiary hearing at which

witnesses may testify.

COMMITTEE NOTE
(no change necessary)

Adopting the suggested change could be viewed as an attempt by the Committee to micro



manage the trial process. The proposal was purposely silent on the means that the courts should
employ to accomplish the notification. Nonetheless, spelling out some possible means by which
the courts can effect the notification may be viewed as more of a help to the courts rather than an

attempt to restrict the methods they may use to conduct their hearings.
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MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER
RE: COMMENTS AND TESTIMONY ON PRELIMINARY DRAFTS OF RULES

1004, 1004.1, 2004, 2015, 4004, and 9027

DATE: FEBRUARY 28, 2001

This memorandum describes the public comments received on the proposed amendments
to Rules 1004, 1004.1, 2004, 2015, 4004, and 9027 and Official Form 1. Given the volume and
scope of the comments received on the proposed amendments to Rules 2014 and 9014, those
rules and the comments thereon are considered in a separate report. The comments received on
the rules addressed in this memorandum were relatively limited and generally did not include
suggestions for the revision or deletion of the proposals.

Rule 1004

Ms. Patricia Meravi of the Clerk’s Office in the Bankruptcy Court for the District of New
Jersey submitted the only comment received regarding Rule 1004 (Comment #013). She did not
raise any substantive objection, but instead suggested that the rule, along with Rule 1004.1, be
renumbered or otherwise reconfigured to avoid the use of an “extender” for Rule 1004.1. She
asserted that the extender can be misleading to readers, particularly given the requirement that
the local rules be numbered with an extender to correspond to the applicable national rule. Given
the lack of substantive comment on the proposal, I recommend that the Committee forward the

rule to the Standing Committee for its approval and presentation to the Judicial Conference.



Rule 1004.1

In addition to Ms. Mearvi’s comment discussed above, Hon. Paul Mannes (Bankr. D.
Md.) raised two issues regarding proposed Rule 1004.1 (Comment #006). First, he suggested
that either the text of the rule or the committee note include a statement that an attorney in fact
holding a durable power of attorney be identified as authorized to commence a bankruptcy case
on behalf of the person who granted the power. He also raised the question of funding for a
guardian ad litem who would be appointed to represent the debtor. The rule is silent on the
matter, and we can consider whether to address the matter in the Committee Note or otherwise.

Certainly, the rule cannot provide funding for such representation. Rule 17(c) of the F. R.
Civ. P. on which Rule 1004.1 is based also does not address funding the representation of infants
or incompetent persons. It is questionable whether any discussion of the matter in the Committee
Note would be of assistance either to the courts or those who may be appointed under the Rule.
Regarding Judge Mannes’ that the rule or committee note reference certain durable powers of
attorney, I do not believe that either the Rule or the Committee Note should offer examples of
persons authorized to commence a case on behalf of another person. That is an issue more
properly determined under applicable nonbankruptcy law. Therefore, I would not recommend
any change to the proposal. Instead, I suggest that the Committee forward the Rule to the
Standing Committee for its approval and presentation to the Judicial Conference.
Rule 2004

We received three comments on this rule. The Federal Courts Committee and the
Bankruptcy and Corporate Reorganization Committee of the Association of the Bar of the City of

New York support the proposal unequivocally (Comment #023). Hon. Frank W. Koger (Bankr.



W.D. Mo.) noted a typographical error in the draft which has since been corrected (Comment
#003). Prof. Joseph Kimble, a consultant to the Style Committee of the Standing Committee,
suggested a stylistic revision to the proposed rule (Comment # 002). The proposal was presented
to the Standing Committee last year, and both its Style Committee and the Style Subcommittee
of the Bankruptcy Rules Committee approved the form of the proposal. The changes Prof.
Kimble suggests could be read to change the meaning of the proposal slightly and does not as
clearly state the purpose or reach of the rule. His suggestion does pare down the length of the
rule, and if the Committee believes that Prof. Kimble’s language is sufficient, the change can be
made and the proposal still forwarded to the Standing Committee without the need to republish
the rule. In either event, I recommend that the Committee forward the Rule to the Standing
Committee for its approval and presentation to the J udicial Conference.
Rule 2015

We received no comments on the proposed amendment to Rule 2015. This amendment
simply implements the duty to file quarterly reports with the United States trustee. I recommend
that the Committee forward the Rule to the Standing Committee for its approval and presentation
to the Judicial Conference.
Rule 4004

Judge Mannes (Comment #006) submitted the only comment that referenced Rule 4004.
His comment, however, was not addressed to the amendment published for comment. That
amendment postpones the entry of the discharge if any motion to dismiss the case is pending.
Judge Mannes suggested in his comment that debtors who fail to appear for the meeting of

creditors should not be granted a discharge. Nonetheless, he stated that these debtors are



receiving a discharge because trustees are failing to file the proper motions to deny or at least
delay the entry of the discharge. Debtors who fail to appear and submit to examination at the §
341 meeting of creditors violate § 343. It is not clear how an amendment to Rule 4004 or any
other rule will resolve the problem Judge Mannes poses. The debtor’s obligation is set out in §
343, and the rules cannot compel trustees or other parties in interest to act to enforce that
obligation.

Since we received no comments on the proposed amendment to Rule 4004(c), I
recommend that the Committee forward the Rule to the Standing Committee for its approval and
presentation to the Judicial Conference.

Rule 9027

We received one comment on the proposed amendments to Rule 9027(a)(3). The
amendment is intended to clarify that the time limits for filing a notice of removal of a claim or
cause of action apply whether the underlying bankruptcy case is pending or has been closed or
dismissed. Hon. Robin L. Riblet (Bankr. C.D. Cal), on behalf of the Bankruptcy Judges of the
Central District of California, submitted a comment (Comment #021) asserting that the
amendment may create strategic opportunities for litigants to remove state court cases to the
bankruptcy courts when those actions may be only “tangentially related” to the closed or
dismissed bankruptcy case. Judge Riblet noted that the bankruptcy courts already consider
actions by debtors to enforce the discharge injunction after the underlying case is closed,
demonstrating that the court is more than willing and able to address matters properly brought
before it. The concern expressed in the comment is that the amendment will trigger a number of

efforts to remove matters to the bankruptcy courts other than actions involving the enforcement



of the discharge injunction.

The purpose of the amendment is not to increase the incidences of removal of state court
actions to the bankruptcy courts. Rather, it is to impose the same filing deadline for removal
whether the underlying bankruptcy case is still pending or has been closed or dismissed. It does
not expand or contract the jurisdiction of the bankruptcy court to hear these matters, nor does it
impose any standard for the exercise of any discretion the court may have either to hear or deny
hearing the matter. See, e.g., 28 U.S.C. § 1334(c) (court may abstain from hearing a particular
proceeding). Consequently, I do not believe that the objections raised in the comment warrant
retaining the rule for further study or abandoning the proposal. Therefore, recommend that the
Committee forward the Rule to the Standing Committee for its approval and presentation to the
Judicial Conference.

Official Form 1

The amendment to Official Form 1 adds an Exhibit C requiring the debtor to identify and
describe property that poses or is alleged to pose a threat of imminent and identifiable harm to
the public health or safety. Robert A. Greenfield, Esq., on behalf of the National Bankruptcy
Conference (Comment #010), offered the only comment on this proposal. He argued that the
disclosure may be viewed as a waiver of a debtor’s Fifth Amendment protections against self
incrimination. Short of such a waiver, he suggested that the statement could be construed as an
admission against interest by agencies enforcing environmental regulations. He also questioned
whether the disclosure will serve the purpose of protecting persons or property from harm. He
recommended that if the Committee were to conclude that the debtor should disclose the

information, it should be included in a filing made after rather than as a part of the petition. In



part, Mr. Greenfield appears to have reached this conclusion because of a concern that some
clerks of courts may refuse to accept a petition if the Exhibit is not completed.

Concerns about waiver of Fifth Amendment protections necessarily are limited to
‘ndividual debtors because the privilege applies only to natural persons. Thus, there is no Fifth
Amendment issue relative to Exhibit C to Official Form 1 in cases commenced by a corporation
or partnership. As to individual debtors, the privilege is available, and failure to invoke the
privilege results in its waiver. An individual who must complete and file Exhibit C can seek
immunity under § 344 of the Code. If immunity is denied, the debtor still may invoke Fifth
Amendment privileges, but he or she may face the denial of a discharge under the applicable
discharge provision.

The Committee has previously considered the Fifth Amendment arguments in its
deliberations over this amendment to Official Form 1 and concluded that the Exhibit should be
included on the Official Form. The availability of immunity under § 344 coupled with the need
of panel trustees and regulatory agencies to identify and deal with situations presenting the
prospect of imminent and immediate harm to the public health or safety seems to justify this
addition to the Official Form. Moreover, postponing the timing of the disclosure would not
change the Fifth Amendment issues, but it would delay the acquisition of the information by
those persons in need of it for the protection of the public. Therefore, I recommend that the
Committee forward the Official Form to the Standing Committee for its approval and

presentation to the Judicial Conference.






(Official Form 1) (12/01)

FORM Bl United States Bankruptcy Court Voluntary Petiti
District of oluntary Petition

Name of Debtor (if individual, enter Last, First, Middle): Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 6 years All Other Names used by the Joint Debtor in the last 6 years

(include married, maiden, and trade names): (include married, maiden, and trade names);

Soc. Sec./Tax 1.D. No. (if more than one, state all): Soc. Sec./Tax [.D. No. (if more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code): Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the County of Residence or of the
Principal Place of Business: Principal Place of Business:
Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Venue (Check any applicable box)

preceding the date of this petition or for a longer part of such 180 days than in any other District.

Information Regarding the Debtor (Check the Applicable Boxes)

[ Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately

O There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.

Type of Debtor (Check all boxes that apply)

Nature of Debts (Check one box)

o . Chapter or Section of Bankruptcy Code Under Which
E ?dwld“él(s) E l;:“‘f};‘ld § the Petition is Filed (Check one box)

orporation ockbroker .
[ Ppartnership J Commodity Broker [] Chapter 7 [] Chapter 11 [ Chapter 13
O3 other [J Chapter9 [] Chapter 12

[T1 Sec. 304 - Case ancillary to foreign proceeding

[ Consumer/Non-Business ] Business Filing Fee (Check one box)
[T] Full Filing Fee attached
Chapter 11 Small Business (Check all boxes that apply) D Filing Fee to be paid in installments (Applicable to individuals only)
Debtor is a small business as defined in 11 U.S.C. § 101 Must attach signed application for the court's consideration
[0 Debtor is and elects to be considered a small business under certifying that the debtor is unable to pay fee except in installments.
11 U.S.C. § 1121(e) (Optional) Rule 1006(b). See Official Form No. 3.

Statistical/Administrative Information (Estimates only)
[T Debtor estimates that funds will be available for distribution to unsecured creditors.

[[] Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will
be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors 1-15 16-49 50-99 100-199 200-999 1000-over

O 0O O O O O

Estimated Assets

$0to $50,001 to $100,001 to $500,001 to $1,000,001to  $10,000,001to  $50,000,001to  More than
$50,000 $100,000 $500,000 $1 million $10 million $50 million $100 million  $100 million
Estimated Debts
$0 to $50,001 to $100,001 to $500,001 to  $1,000,001 to $10,000,001 to  $50,000,001 to  More than
$50,000 $100,000 $500,000 $1 million $10 million $50 mullion $100 million ~ $100 miltion

O O O O O O a O

THIS SPACE IS FOR COURT USE ONLY




(Official Form 1) (12/01)

FORM B1, Page 2

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

Prior Bankruptcy Case Filed Within Last 6 Years (If more than one, attach additional sheet)

Location Case Number: Date Filed:
Where Filed: |
Pending Bankruptcy Case Filed by any Spouse, Partner or Affiliate of this Debtor (If mgre than one, attach additional sheet)
Name of Debtor: Case Number: Date Filed:
District: Relationship: Judge:
Signatures
Signature(s) of Debtor(s) (Individual/Joint) Exhibit A

I declare under penalty of perjury that the information provided in this
petition is true and correct.

[If petitioner is an individual whose debts are primarily consumer debts
and has chosen to file under chapter 7] I am aware that I may proceed
under chapter 7, 11, 12 or 13 of'title 11, United States Code, understand
the relief available under each such chapter, and choose to proceed
under chapter 7.

I request relief in accordance with the chapter of title 11, United States
Code, specified in this petition.

X

Signature of Debtor

X

Signature of Joint Debtor

Telephone Number (If not represented by attorney)

Date

(To be completed if debtor is required to file periodic reports

(e.g., forms 10K and 10Q) with the Securities and Exchange

Commission pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934 and is requesting relief under chapter 11)

[0 Exhibit A is attached and made a part of this petition.

Exhibit B
(To be completed if debtor is an individual
whose debts are primarily consumer debts)
1, the attorney for the petitioner named in the foregoing petition, declare
that I have informed the petitioner that [he or she] may proceed under
chapter 7, 11, 12, or 13 of'title 11, United States Code, and have
explained the relief available under each such chapter.

X

Signature of Attorney for Debtor(s) Date

Exhibit C
Does the debtor own or have possession of any property that poses
oris alleged to pose a threat of imminent and identifiable harm to
public health or safety?

Signature of Attorney

X

O Yes, and Exhibit C is attached and made a part of this petition.
O No

Signature of Attorney for Debtor(s)

Printed Name of Attorney for Debtor(s)

Firm Name

Address

Telephone Number

Date

Signature of Non-Attorney Petition Preparer

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C.
§ 110, that I prepared this document for compensation, and that [ have
provided the debtor with a copy of this document.

Printed Name of Bankruptcy Petition Preparer

Social Security Number

Address

Signature of Debtor (Corporation/Partnership)
I declare under penalty of perjury that the information provided in this
petition is true and correct, and that I have been authorized to file this
petition on behalf of the debtor.

The debtor requests relief in accordance with the chapter of title 11,
United States Code, specified in this petition.

X

Signature of Authorized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Names and Social Security numbers of all other individuals who
prepared or assisted in preparing this document:

If more than one person prepared this document, attach

additional sheets conforming to the appropriate official form for
each person.

X

Signature of Bankruptcy Petition Preparer

Date

A bankruptcy petition preparer’s failure to comply with the provisions
ofttitle 11 and the Federal Rules of Bankruptcy Procedure may result
in fines or imprisonment or both 11 U.S.C. §110; 18 U.S.C. §156.




Form B1, Exhibit C
(12/01)

Exhibit "C"

[1f, to the best of the debtor’s knowledge, the debtor owns or has possession of property

that poses or is alleged to pose a threat of imminent and identifiable harm to the public health or
safety, attach this Exhibit "C" to the petition.]

[Caption as in Form 16B]

Exhibit "C" to Voluntary Petition

1. Identify and briefly describe all real or personal property owned by or in possession of
the debtor that, to the best of the debtor’s knowledge, poses or is alleged to pose a threat of
imminent and identifiable harm to the public health or safety (attach additional sheets if
necessary):

2. With respect to each parcel of real property or item of personal property identified in
question 1, describe the nature and location of the dangerous condition, whether environmental
or otherwise, that poses or is alleged to pose a threat of imminent and identifiable harm to the
public health or safety (attach additional sheets if necessary):

................................................................................................................................................

................................................................................................................................................



Form .1

COMMITTEE NOTE

The form has been amended to require the debtor to disclose whether the
debtor owns or had possession of any property that poses or is alleged to pose a
threat of imminent and identifiable harm to public health or safety. If any such
property exists, the debtor must complete and attach Exhibit “C” describing the
property, its location, and the potential danger it poses. Exhibit “C” will alert the

United States trustee and any person selected as trustee that immediate
precautionary action may be necessary.






MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER
RE: IMPACT ON BANKRUPTCY RULES AND FORMS OF ELIGIBILITY FOR

BANKRUPTCY RELIEF OF UNINSURED STATE BANKS OPERATING
MULTILATERAL CLEARING ORGANIZATIONS

DATE: FEBRUARY 28, 2001

Congress enacted the Consolidated Appropriations Act for Fiscal Year 2001 on
December 21, 2000. Included in the Act were amendments to §§ 101 and 109 as well as to
Chapter 7 of the Bankruptcy Code. These amendments render uninsured State banks that operate
multilateral clearing organizations eligible for bankruptcy relief by means of amendments to §
109(b)(2) and (d). Several definitions in § 101 also are amended, and the Act includes a new
Subchapter V of Chapter 7 of the Code. The new Subchapter governs Clearing Bank
Liquidation.

Since this new category of banks is eligible for relief, Official Form 1 must be amended
to include a box to be checked for that debtor identification in the square denominated Type of
Debtor. Attached is a copy of Form 1 with this change. This amendment of the form can be
made without the need for approval through the full Rules Enabling Act process.

It may also be necessary to amend two rules because of the addition to the Code of §
782(a). That section provides that “[n]Jotwithstanding any other provision of this title, the

conservator or receiver who files the petition shall be the trustee under this chapter, unless the



Board designates an alternative trustee.” In these cases, the Federal Reserve Board first appoints
a receiver or conservator, and then can direct that receiver or conservator to file a petition under
title 11. If the case proceeds under Chapter 7, it is governed by Subchapter V, including § 782
(), and the appointment of trustees in those cases must follow that directive.

Rule 2003(b)(1) provides that the meeting of creditors may include the election of a
trustee. Newly enacted § 782(a) makes such an election improper in a case under Subchapter V
of Chapter 7. Therefore, the following amendment to the rule is necessary.

Rule 2003. Meeting of Creditors or Equity Security Holders
ok Aok
(b) ORDER OF MEETING.

(1) Meeting of Creditors. The United States trustee shall
preside at the meeting of creditors. The business of the meeting
shall include the examination of the debtor under oath, and in a
chapter 7 liquidation case, may include the election of a trustee,

unless the case is proceeding under subchapter V of that chapter, or

the election of a creditors committee. The presiding officer shall
have the authority to administer oaths.
COMMITTEE NOTE

The rule is amended to reflect the enactment of subchapter V of
chapter 7 of the Code governing multilateral clearing organization
liquidations. Section 782 of the Code provides that the designation
of a trustee or alternative trustee for the case is made by the Federal
Reserve Board. Therefore, the meeting of creditors in those cases
cannot include the election of a trustee.
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13

14
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A similar series of amendments are called for in Rule 2009. That rule addresses the election
and appointment of trustees for estates that are jointly administered. Again, since the
appointment process for trustees in cases under subchapter V of chapter 7 is in the exclusive
power of the Federal Reserve Board, the rules references to the appointment of a trustee by the
United States trustee or the election of a trustee by creditors is improper. The following
amendment is offered to harmonize the rule with the new Bankruptcy Code provision.

Rule 2009. Trustees for Estates When Joint Administration

Ordered

(a) ELECTION OF SINGLE TRUSTEE FOR ESTATES BEING
JOINTLY ADMINISTERED. If the court orders a joint
administration of two or more estates pursuantto under Rule
1015(b), creditors may elect a single trustee for the estates

being jointly administered unless the case is governed by

subchapter V of chapter 7 of the Code.

(b) RIGHT OF CREDITORS TO ELECT SEPARATE TRUSTEE.
Notwithstanding entry of an order for joint administration
pursuantto under Rule 1015(b), the creditors of any debtor may
elect a separate trustee for the estate of the debtor as provided

in § 702 of the Code, unless the case is governed by subchapter

V of chapter 7.

(¢) APPOINTMENT OF TRUSTEES FOR ESTATES BEING

JOINTLY ADMINISTERED.
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18

19

20

(1) Chapter 7 Liquidation Cases. Except in a case coverned by

subchapter V., the United States trustee may appoint one or
more interim trustees for estates being Jointly administered
in chapter 7 cases.
COMMITTEE NOTE
The rule is amended to reflect the enactment of subchapter V of
chapter 7 of the Code governing multilateral clearing organization
liquidations. Section 782 of the Code provides that the designation
of a trustee or alternative trustee for the case is made by the Federal
Reserve Board. Therefore, neither the United States trustee nor the

creditors can appoint or elect a trustee in these cases.

Other amendments are stylistic.






(Official Form 1) (12/01)

FORM B1
District of

United States Bankruptcy Court

Voluntary Petition

Name of Debtor (if individual, enter Last, First, Middle):

Name of Joint Debtor (Spouse) (Last, First, Middle):

All Other Names used by the Debtor in the last 6 years
(include married, maiden, and trade names):

All Other Names used by the Joint Debtor in the last 6 years
(include married, maiden, and trade names):

Soc. Sec./Tax 1.D. No. (if more than one, state all):

Soc. Sec./Tax I.D. No. (if more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code):

Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the
Principal Place of Business:

County of Residence or of the
Principal Place of Business:

Mailing Address of Debtor (if different from street address):

Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Venue (Check any applicable box)

Information Regarding the Debtor (Check the Applicable Boxes)

[] Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately
preceding the date of this petition or for a longer part of such 180 days than in any other District.

[] Thereisa bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.

Type of Debtor (Check all boxes that apply)
[ Individual(s) ] Railroad
] Corporation [ stockbroker
[l Partnership O Commodity Broker
[ Other 0 Cleaging Bank

Chapter or Section of Bankruptcy Code Under Which
the Petition is Filed (Check one box)

Chapter 7 [] Chapter 11 [ Chapter 13
Chapter 9 [ Chapter 12

Nature of Debts (Check one box)
[ Consumer/Non-Business [[] Business

Sec. 304 - Case ancillary to foreign proceeding <

I\

Filing Fee (Check one box)
Full Filing Fee attached

O
O
O
0

Chapter 11 Small Business (Check all boxes that apply)
O Debtor is a small business as defined in 11 U.S.C. § 101

11 U.S.C. § 1121(e) (Optional)

[0 Debtor is and elects to be considered a small business under

[ Filing Fee to be paid in installments (Applicable to individuals only)
Must attach signed application for the court's consideration
certifying that the debtor is unable to pay fee except in installments.
Rule 1006(b). See Official Form No. 3.

Statistical/Administrative Information (Estimates only) THIS SPACE IS FOR COURT USE ONLY
[0 Debtor estimates that funds will be available for distribution to unsecured creditors.
] Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will
be no funds available for distribution to unsecured creditors.
Estimated Number of Creditors 1-15 16-49 50-99 100-199 200-999 1000-over
Estimated Assets
$0to $50,001 to $100,001 to $500,001 to $1,000,001 to $10,000,001 to  $50,000,001 to More than
$50,000 $100,000 $500,000 $1 mullion $10 million $50 miltion $100 million ~ $100 miltion
Estimated Debts
$0 to $50,001 to $100,001 to $500,001 to $1,000,001 to $10,000,001to  $50,000,001to  More than
$50,000 $100,000 $500,000 $1 million $10 million $50 million $100 million ~ $100 million




(Official Form 1) (12/01)

FORM BI, Page 2

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

Prior Bankruptcy Case Filed Within Last 6 Years (If more than one, attach additional sheet)

Location
Where Filed:

Case Number: Date Filed:

Pending Bankruptcy Case Filed by any Spouse, Partner o
Name of Debtor:

r Affiliate of this Debtor (If mare than one, attach additional sheet)

Case Number: Date Filed:
District: Relationship: Judge:
Signatures
Signature(s) of Debtor(s) (Individual/Joint) Exhibit A

I declare under penalty of perjury that the information provided in this
petition is true and correct.

[If petitioner is an individual whose debts are primarily consumer debts
and has chosen to file under chapter 7] I am aware that I may proceed
under chapter 7, 11, 12 or 13 of title 11, United States Code, understand
the relief available under each such chapter, and choose to proceed
under chapter 7.

I'request relief in accordance with the chapter of title 11, United States
Code, specified in this petition.

X

Signature of Debtor

X

Signature of Joint Debtor

Telephone Number (If not represented by attorney)

Date

(To be completed if debtor is required to file periodic reports

(e.g., forms 10K and 10Q) with the Securities and Exchange

Commission pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934 and is requesting relief under chapter 11)

O Exhibit A is attached and made a part of this petition.

Exhibit B
(To be completed if debtor is an individual
whose debts are primarily consumer debts)
I, the attorney for the petitioner named in the foregoing petition, declare
that I have informed the petitioner that [he or she] may proceed under
chapter 7, 11, 12, or 13 of title 11, United States Code, and have
explained the relief available under each such chapter.

X

Signature of Attorney for Debtor(s) Date

Exhibit C
Does the debtor own or have possession of any property that poses
or isalleged to pose a threat of imminent and identifiable harm to
public health or safety?

Signature of Attorney

X

O Yes, and Exhibit C is attached and made a part of this petition.
O No

Signature of Attorney for Debtor(s)

Printed Name of Attorney for Debtor(s)

Firm Name

Address

Telephone Number

Date

Signature of Non-Attorney Petition Preparer

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C.
§ 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document.

Printed Name of Bankruptcy Petition Preparer

Social Security Number

Address

Signature of Debtor (Corporation/Partnership)
I declare under penalty of perjury that the information provided in this
petition is true and correct, and that I have been authorized to file this
petition on behalf of the debtor.

The debtor requests relief in accordance with the chapter oftitle 11,
United States Code, specified in this petition.

X

Signature of Authorized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Names and Social Security numbers of all other individuals who
prepared or assisted in preparing this document:

If more than one person prepared this document, attach
additional sheets conforming to the appropriate official form for
each person.

X

Signature of Bankruptcy Petition Preparer

Date

A bankruptcy petition preparer’s failure to comply with the provisions
of title 11 and the Federal Rules of Bankruptcy Procedure may result
in fines or imprisonment or both 11 U.S.C. §110; 18 U.S.C. §156.




Form B1, Exhibit C
(12/01)

Exhibit "C"

[1f, to the best of the debtor’s knowledge, the debtor owns or has possession of property
that poses or is alleged to pose a threat of imminent and identifiable harm to the public health or
safety, attach this Exhibit "C" to the petition.]

[Caption as in Form 16B]

Exhibit "C" to Voluntary Petition

1. Identify and briefly describe all real or personal property owned by or in possession of
the debtor that, to the best of the debtor’s knowledge, poses or is alleged to pose a threat of

imminent and identifiable harm to the public health or safety (attach additional sheets if
necessary):

................................................................................................................................................
................................................................................................................................................
................................................................................................................................................

2. With respect to each parcel of real property or item of personal property identified in
question 1, describe the nature and location of the dangerous condition, whether environmental
or otherwise, that poses or is alleged to pose a threat of imminent and identifiable harm to the
public health or safety (attach additional sheets if necessary):

................................................................................................................................................
................................................................................................................................................
................................................................................................................................................

................................................................................................................................................




Form 1

COMMITTEE NOTE

The form has been amended to require the debtor to disclose whether the
debtor owns or had possession of any property that poses or is alleged to pose a
threat of imminent and identifiable harm to public health or safety. If any such
property exists, the debtor must complete and attach Exhibit “C” describing the
property, its location, and the potential danger it poses. Exhibit “C” will alert the
United States trustee and any person selected as trustee that immediate
precautionary action may be necessary.

The form also has been amended to provide a checkbox for designating a
clearing bank case filed under subchapter V of chapter 7 of the Code enacted by
§ 112 of Pub. L. No. 106-554 (December 21, 2000).






MEMORANDUM TO: THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

SUBJECT:  Request for Delayed Effective Date for Official Forms 1 and 15

An amendment to Official Form 15, Order Confirming Plan, was approved by the
Committee at its September 2000 meeting. As the amendment merely conforms the official form
to proposed amendments to Rule 3020, currently pending at the Supreme Court, the Committee
determined that it would not be necessary to publish the proposed amendment for comment. The
proposed amendments to Official Form 15 could be presented for adoption at the September
7001 session of the Judicial Conference. The proposed amendments to Rule 3020 are expected
to become effective December 1, 2001

In addition, the Committee republished for further comment, proposed amendments to
Official Form 1, Voluntary Petition, adding to that form an Exhibit “C” to notify the United
States trustee and others of the possible possession by the debtor of hazardous material. In
addition, in December 2000, the Code was amended to add to chapter 7, a subchapter V to for so-
called “clearing banks.” A conforming amendment to identify cases that are proceeding under
the new subchapter will be considered at the meeting. If the Advisory Committee approves both

amendments, Form 1 could be presented for adoption at the September 2001 session of the
Judicial Conference.

Under Rule 9009, official forms are prescribed by the Judicial Conference. No further
approvals, by either the Supreme Court or the Congress, are necessary. Actions of the Judicial
Conference are effective immediately unless provision is made for a different effective date.

If no delay is requested and granted, the amended Form 1, Voluntary Petition, and Form 15,
Order Confirming Plan, could become effective September 11, 2001. Thus, the amendments to

Form 15 could take effect before the amendments to Rule 3020 that the form is designed to
implement.

The Administrative Office cannot provide copies of the proposed amendments Form 1 to
bankruptcy forms publishers and software vendors in advance of September 11, 2001, because
the Judicial Conference could reject the form. Accordingly, it would be appropriate for the
Committee to request the Judicial Conference, if it approves the amend Form 1, to prescribe a



Delayed Effective Date - 2

delayed effective date, so that court personnel can familiarize themselves with the form and to
permit publishers and software vendors to distribute the new form to their customers. An
effective date of December 1, 2001, the same date that rules amendments take effect, would give

publishers, software vendors, and court personnel sufficient time and consolidate the effective
date for both forms and rules.

Copies of the forms showing the proposed amendments are attached.

Patricia S. Ketchum
03/02/01

Attachments






(Official Form 1) (12/01)

FORM Bl United States Bankruptcy Court Voluntarv Petiti
. . 1 n
District of ry betiho
Name of Debtor (if individual, enter Last, First, Middle): Name of Joint Debtor (Spouse) (Last, First, Middle):
All Other Names used by the Debtor in the last 6 years All Other Names used by the Joint Debtor in the last 6 years
(include married, maiden, and trade names): (include married, maiden, and trade names):
Soc. Sec./Tax I.D. No. (if more than one, state all): Soc. Sec./Tax 1.D. No. (if more than one, state all):

Street Address of Debtor (No. & Street, City, State & Zip Code): Street Address of Joint Debtor (No. & Street, City, State & Zip Code):

County of Residence or of the County of Residence or of the
Principal Place of Business: Principal Place of Business:
Mailing Address of Debtor (if different from street address): Mailing Address of Joint Debtor (if different from street address):

Location of Principal Assets of Business Debtor
(if different from street address above):

Information Regarding the Debtor (Check the Applicable Boxes)

Venue (Check any applicable box)

[] Debtor has been domiciled or has had a residence, principal place of business, or principal assets in this District for 180 days immediately
preceding the date of this petition or for a longer part of such 180 days than in any other District.

[0 There is a bankruptcy case concerning debtor's affiliate, general partner, or partnership pending in this District.

. Type of Debtor (Check all boxes tbat apply) Chapter or Section of Bankruptcy Code Under Which
B gldlwdual(s) E I;a']l:;d § the Petition is Filed (Check one box)
orporation tockbroker
O Partnership O commodity Broker [ Chapter? [ Chapter i1 O Chapter 13
0] Other [ Chapter9 [0 Chapter 12
] Sec. 304 - Case ancillary to foreign proceeding
Nature of Debts (Check one box) —
[[] Consumer/Non-Business [J Business Filing Fee (Check one box)
[J Full Filing Fee attached
Chapter 11 Small Business (Check all boxes that apply) [] Filing Fee to be paid in installments (Applicable to individuals only)
[0 Debtor is a small business as defined in 11 U.S.C. § 101 Must attach signed application for the court's consideration
[0 Debtor is and elects to be considered a small business under certifying that the debtor is unable to pay fee except in installments.
11 U S.C. § 1121(e) (Optional) Rule 1006(b). See Official Form No. 3.
Statistical/Administrative Information (Estimates only) THIS SPACE IS FOR COURT USE ONLY

[0 Debtor estimates that funds will be available for distribution to unsecured creditors.

[J Debtor estimates that, after any exempt property is excluded and administrative expenses paid, there will
be no funds available for distribution to unsecured creditors.

Estimated Number of Creditors IEJS 159 3 0D'99 10(599 ZOOD'(‘)” mOOD"’Ve'
Estimated Assets
$0 to $50,001 to $100,001 to $500,001 to $1,000,001 to $10,000,001 to $50,000,001 to More than
$50,000 $100,000 $500,000 $1 million $10 million $50 miilion $100 million $100 mithon
Estimated Debts
$0 to $50,001t0  $100,001 to $500,001t0  $1,000,001to  $10,000,001 to  $50,000,001 to  More than
$50,000 $100,000 $500,000 $1 milhon $10 million $50 million $100 million  $100 million

O O O ] ] O O O




(Official Form 1) (12/01)

FORM B1, Page 2

Voluntary Petition
(This page must be completed and filed in every case)

Name of Debtor(s):

Prior Bankruptcy Case Filed Within Last 6 Years (If more than one, attach additional sheet)

Location Case Number: Date Filed:
Where Filed:
Pending Bankruptcy Case Filed by any Spouse, Partner or Affiliate of this Debtor (If more than one, attach additional sheet)
Name of Debtor: Case Number: Date Filed:
District: Relationship: Judge:
Signatures
Signature(s) of Debtor(s) (Individual/Joint) Exhibit A

1 declare under penalty of perjury that the information provided in this
petition is true and correct.

[If petitioner is an individual whose debts are primarily consumer debts
and has chosen to file under chapter 7] I am aware that I may proceed
under chapter 7, 11, 12 or 13 of title 11, United States Code, understand
the relicf available under each such chapter, and choose to proceed
under chapter 7.

1 request relief in accordance with the chapter of title 11, United States
Code, specified in this petition.

X

Signature of Debtor

X

Signature of Joint Debtor

Telephone Number (If not represented by attorney)

Date

(To be completed if debtor is required to file periodic reports

(e.g., forms 10K and 10Q) with the Securities and Exchange

Commission pursuant to Section 13 or 15(d) of the Securities
Exchange Act of 1934 and is requesting relief under chapter 11)

[1 Exhibit A is attached and made a part of this petition.

Exhibit B
(To be completed if debtor is an individual
whose debts are primarily consumer debts)
I, the attorney for the petitioner named in the foregoing petition, declare
that I have informed the petitioner that [he or she] may proceed under
chapter 7, 11, 12, or 13 of title 11, United States Code, and have
explained the relief available under each such chapter.

X

Signature of Attorney for Debtor(s) Date

Signature of Attorney
X

Exhibit C
Does the debtor own or have possession of any property that poses
oris alleged to pose a threat of imminent and identifiable harm to
public health or safety?
O Yes, and Exhibit C is attached and made a part of this petition.
O No

Signature of Attorney for Debtor(s)

Printed Name of Attorney for Debtor(s)

Firm Name

Address

Telephone Number

Date

Signature of Debtor (Corporation/Partnership)
I declare under penalty of perjury that the information provided in this
petition is true and correct, and that I have been authorized to file this
petition on behalf of the debtor.
The debtor requests relief in accordance with the chapter of title 1 1,
United States Code, specified in this petition.

X

Signature of Authorized Individual

Printed Name of Authorized Individual

Title of Authorized Individual

Date

Signature of Non-Attorney Petition Preparer

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C.
§ 110, that I prepared this document for compensation, and that I have
provided the debtor with a copy of this document.

Printed Name of Bankruptcy Petition Preparer

Social Security Number

Address

Names and Social Security numbers of all other individuals who
prepared or assisted in preparing this document:

If more than one person prepared this document, attach
additional sheets conforming to the appropriate official form for
each person.

X

Signature of Bankruptcy Petition Preparer

Date
A bankruptcy petition preparer’s failure to comply with the provisions
of title 11 and the Federal Rules of Bankruptcy Procedure may result
in fines or imprisonment or both 11 U.S.C. §110; 18 U.S.C. §156.




Form B1, Exhibit C
(12/01)

Exhibit "C"

[If. to the best of the debtor’s knowledge, the debtor owns or has possession of property
that poses or is alleged to pose a threat of imminent and identifiable harm to the public health or
safety, attach this Exhibit "C" to the petition. ]

[Caption as in Form 168/

Exhibit "C" to Voluntary Petition

1. Identify and briefly describe all real or personal property owned by or in possession of
the debtor that, to the best of the debtor’s knowledge, poses or is alleged to pose a threat of
imminent and identifiable harm to the public health or safety (attach additional sheets if
necessary):

2. With respect to each parcel of real property or item of personal property identified in
question 1, describe the nature and location of the dangerous condition, whether environmental
or otherwise, that poses or is alleged to pose a threat of imminent and identifiable harm to the
public health or safety (attach additional sheets if necessary):

................................................................................................................................................



Form 1

COMMITTEE NOTE

The form has been amended to require the debtor to disclose whether the
debtor owns or had possession of any property that poses or is alleged to pose a
threat of imminent and identifiable harm to public health or safety. If any such
property exists, the debtor must complete and attach Exhibit “C” describing the
property, its location, and the potential danger it poses. Exhibit “C” will alert the
United States trustee and any person selected as trustee that immediate
precautionary action may be necessary.






Form B15

(Rev, 12/01)
Form 15. ORDER CONFIRMING PLAN
[Caption as in Form 16A4]
ORDER CONFIRMING PLAN
The plan under chapter 11 of the Bankruptcy Code filed by , on
[if applicable, as modified by a modification filed on ] or a summary

thereof, having been transmitted to creditors and equity security holders; and

It having been determined after hearing on notice that the requirements for confirmation set forth in 11 U.S.C.

§ 1129(a) [or, if appropriate, 11 U.S.C. § 1129(b)] have been satisfied;

IT IS ORDERED that:

The plan filed by , on , [f

appropriate, include dates and any other pertinent details of modifications to the plan] is confirmed. [If the plan provides

for an injunction against conduct not otherwise enjoined under the Code, include the information required by Rule 3020.]

A copy of the confirmed plan is attached.

Dated:

BY THE COURT

United States Bankruptcy Judge.



Form 15

COMMITTEE NOTE

The form is amended to conform to the December 1, 2001,
amendments to Rule 3020.






MEMORANDUM

TO: ADVISORY COMMITTEE ON BANKRUPTCY RULES
FROM: JEFF MORRIS, REPORTER
RE: PROPOSED FINANCIAL DISCLOSURE RULE 7007.1 AND PROPOSED

AMENDMENT TO RULE 1007(a)(1)

DATE: FEBRUARY 26, 2001

We previously considered a proposed Rule 7007.1 that would require parties to adversary
proceedings to file statements identifying parent corporations and other publicly held
corporations that own at least 10% or more of the outstanding stock of the party. This proposal
was derived from Rule 26.1 of the Federal Rules of Appellate Procedure. By way of further
background for the new members of the Committee, the Standing Committee asked the Advisory
Committees to consider proposing a rule similar to Appellate Rule 26.1 so that judges would be
more able to identify when parties before them were related to an entity in which the judge held a
financial interest thereby making compliance with Canon 3C(1)(c) of the Code of Conduct for
United States Judges more feasible. The Advisory Committees on Civil and Criminal Rules
have proposed rules addressing financial disclosure, and those rules currently are out for
comment. Copies of Proposed Civil Rule 7.1 and Criminal Rule 12.4 are attached. While the
Standing Committee recognizes that the Bankruptcy Code and the conduct of bankruptcy cases
justify some diversion from the proposals of the other Rules Committees, maintaining as much

consistency as possible within the different sets of rules remains a goal.



The Civil and Criminal Rules versions are nearly the same. Those rules require that
parties file not only a statement identifying their parent corporation and any other publicly hel
company that owns at least 10% of the stock of the party, but also require disclosure of any other
information that the Judicial Conference may hereafter deem appropriate. The notion is that the
proposed rule is relatively narrow in its reach, and experience under the rule may identify other
information that should be disclosed. Permitting the Judicial Conference to institute these
additional requirements is more effective than through the Rules Enabling Act process given the
three year delay in the effective date of a new rule. Moreover, since the information being
disclosed is intended to assist the court in determining whether the judge should be disqualified
from sitting in a case rather than to govern the conduct of the proceeding itself, leaving these
decisions about disclosure to the Judicial Conference does not invade the province of the Rules
Enabling Act.

There is also some difference of opinion between the Standing Committee and the
Committee on Codes of Conduct on whether local rules on the subject should be prohibited or
encouraged. Whatever solution the Standing Committee comes to on the matter, we would be
strongly encouraged to follow that format unless a significant “bankruptcy” reason directs a
contrary or even different solution.

The civil and criminal rules need not take account of any specific external provision in
crafting their versions of a financial disclosure rule. On the other hand, § 101(9) of the
Bankruptcy Code necessarily would render the civil or criminal rule more expansive if adopted
as a Bankruptcy Rule. Rule 9001 provides that the definitions in § 101 of the Code govern in the

Bankruptcy Rules. Therefore, adopting a rule that requires disclosure by a corporate party would



include disclosures by a variety of entities that may not be covered by the civil or criminal rule.
Of course, since this is a consequence of the Bankruptcy Code, it seems appropriate to include
the greater reach of the provision as compared to the reach of the counterpart rules. (The
Standing Committee concluded after lengthy discussion that the rule should not be expanded to
include forms of business entities other than traditional corporations.)

At the September 2000 meeting, the Advisory Committee concluded that the party should
disclose entities that own an aggregate of 10% of the debtor’s stock, whether that ownership is
within a single class of the debtor’s stock or is spread among different classes of stock. No
distinction is to be made as to common or preferred stock, or otherwise. All stock interests that
meet the 10% threshold would have to be disclosed. Furthermore, the Committee concluded that
the disclosure requirement should apply whether the entity owns the stock directly or indirectly.
This would prevent parties from shielding their ownership interests and disclosure obligations by
holding the stock in a number of separate but captive entities. This is an “expansion” of the rule
beyond what the other Advisory Committees have recommended, but our view was that the
inclusion of the obligation to disclose both direct and indirect ownership was an improvement
over the proposed civil and criminal rules.

The Committee also concluded, after lengthy discussion at the September 2000 meeting,
that the disclosure obligation should apply to the debtor and the debtor’s disclosure should be
made at the outset of the case. Our prior draft did not include such an obligation on the theory
that because the filing of the petition does not place any matter before the court for adjudication,
there is no need to inform the court of the financial information. The Committee instead

resolved that the information should be provided at the inception of the case. Moreover,



10

11

12

13

14

15

providing it at that time would alleviate the need for the debtor to supply that information in
every adversary proceeding and contested matter that might arise in the course of the bankruptcy
case.

The Subcommittee on Attorney Conduct met by conference call in January to consider a
revised version of the rule that took into account the views of the Committee as expressed at the
September 2000 meeting.

RULE 7007.1 OWNERSHIP DISCLOSURE STATEMENT.

(a) Required Disclosure. Any corporation that is a party to an

adversary proceeding|. other than the debtor.] shall file [two copies

of] a statement that —

(1) identifies any parent corporation and any publicly held

corporation that directly or indirectly owns 10% or more of any

class of stock [or other equity interest]. or states that there are no

entities to report under subdivision (a)(1)( A) of this Rule; and

(2) discloses any additional information required by the

Judicial Conference of the United States.

(b) Time for Filing. A party shall file the statement required by

subdivision (a) of this Rule with its first pleading in an adversary

proceeding. A party must file a supplemental statement promptly

upon any change in circumstances that this Rule requires the party

to identify or disclose.

COMMITTEE NOTE



This Rule is derived from Rule 26.1 of the Federal Rules of
Appellate Procedure. The information that parties must supply will
support properly informed disqualification decisions in situations
that call for automatic disqualification under Canon 3C(1)(c) of the
Code of Conduct for United States Judges. This Rule does not
cover all of the circumstances that may call for disqualification
under the subjective financial interest standard of Canon 3C, and
does not deal at all with other circumstances that may call for
disqualification. Nevertheless, the required disclosures are
calculated to reach the majority of circumstances that are likely to
call for disqualification under Canon3 C(1)(c).

The Rule directs corporate parties to list those publicly held
companies that hold significant ownership interests in them. This
includes listing membership interests in limited liability companies
and similar entities that fall under the definition of a corporation in
Bankruptcy Code § 101(9). While these disclosure requirements
may seem limited, framing a rule that calls for more detailed
disclosure would be difficult. Unnecessary disclosure would place
an undue burden on the parties and the court. Excessive disclosure
creates a risk of overlooking a single item of information that
might require disqualification in the volume of material submitted
in response to a broad disclosure requirement.

Subdivision (a)(1)(B) of the Rule requires all parties to file an
additional statement if the Judicial Conference of the United States
acts to require further disclosure. Under this subdivision, the
Judicial Conference can take advantage of experience under the
Rule and technological advances to adopt additional disclosure
requirements. The Judicial Conference, supported by the
committees that work regularly with the Codes of Judicial Conduct
and the Administrative Office of the United States Courts, is best
suited to develop these requirements and to adjust them as
appropriate.

Parties must file the statement with the first document (other
than a proof of claim or notice of appearance) that they file in the
case or proceeding. The Rule also requires parties to file
supplemental statements promptly whenever changed
circumstances require new identifications of parent corporations or
others.

The Rule does not prohibit the adoption of local rules requiring



disclosures beyond those called for in Rule 7007.1. Action by the
Judicial Conference in creating additional disclosure requirements,
however, may include a limit on or preemption of local rules on the
subject.

The above proposed rule differs from the rules offered by the Civil and Criminal Rules
Committees in that it calls for the disclosure of ownership interests whether they are held directly
or indirectly. Presumably, the other proposed rules intend to reach these interests, however,
providing explicitly for their disclosure is preferable to the implicit requirement of the other
rules. Proposed Rule 7007.1 also may diverge from the other rules if we include in it the
reference to “other equity interests” as set out in the bracketed language on line 7. On one hand,
the definition of corporation in Bankruptcy Code § 101(9) extends beyond corporations, and
those definitions govern the Rules as well. Therefore, there would be no need to reference “other
equity interests” specifically in Rule 7007.1. On the other hand, the Rule is intended to elicit the
disclosure of information to assist the courts in determining whether a judge’s financial holdings
require disqualification in the case or proceeding. Therefore, it would be helpful to the parties
subject to the disclosure requirement to state in the Rule that its reach exceeds corporations and
includes similar entities that fall under that definition in the Bankruptcy Code.

Line 3 of the draft rule includes a direction that the entity should file two copies of
statement. This would permit the clerk to retain one copy of the statement and to forward the
second copy to the appropriate judge. There is no reason to transmit another copy of the
statement to the United States trustee.

At the Committee’s last meeting, there was a consensus that the debtor should file a

financial disclosure statement at the commencement of the case. Even though the



commencement of the case does not itself create a need for a judge to exercise his or her
discretion or otherwise act in a manner that there may create an appearance of impropriety, the
debtor is likely to be involved in a number of adversary proceedings or contested matters in the
course of the case. Rather than having the debtor file the same information each time it is a party
to an adversary proceeding or contested matter, Rule 1007 is amended to require the debtor to
disclose the information required by Rule 7007.1 at the commencement of the case along with
the petition and the list of creditors. It is important for the court to have this information at the
initiation of the case because of the potential of requests for first day orders and the like. Since
the debtor must file the statement at the beginning of the case, Proposed Rule 7007.1(a) includes
bracketed language that would exempt the debtor from the obligation to file the financial
disclosure statement. If the Committee concludes that debtors should not be required to file the

statement at the commencement of the case, the bracketed language would be omitted.

Rule 1007 LISTS, SCHEDULES, AND STATEMENTS: TIME

LIMITS.
sk ok ok ok
(a) LIST OF CREDITORS AND EQUITY SECURITY

HOLDERS, AND FINANCIAL DISCLOSURE STATEMENT.

(1) Voluntary Case. In a voluntary case, the debtor shall file
with the petition a list containing the name and address of each

creditor unless the petition is accompanied by a schedule of



liabilities. If the debtor is a corporation, the debtor shall file with

the petition the financial disclosure statement required under Rule

7007.1.

COMMITTEE NOTE

The Rule is amended to require the debtor to file a Financial
Disclosure Statement setting out the information called for in Rule
7007.1. Requiring debtors to file the statement provides the court
with an opportunity to make judicial disqualification determinations
at the outset of the case. This could reduce problems later in the
case by permitting the initial assignment of the case to a judge who
holds no financial interest in a parent company of the debtor or
some other entity that holds a significant ownership interest in the
debtor. Moreover, by including the disclosure statement filing
requirement at the commencement of the case, the debtor does not
have to make the same disclosure filing each time it is involved in
an adversary proceeding throughout the case. The financial
disclosure requirements of Rule 7007.1 include an obligation to file
supplemental statements as changes in ownership might arise. This
obligation to file supplemental statements applies as well to the
debtor under this Rule.

Proposing to add the rule as Rule 7007.1 places it in the rules governing adversary
proceedings. The Subcommittee considered whether the rule should extend as well to contested
matters. Contested matters include some of the most significant decisions a court must make in a
case, but the Subcommittee concluded, after lengthy discussion, that the rule should not apply to
contested matters because it would be ineffective in many instances. Contested matters are so
varied in terms of their complexity and the speed in which they are presented to the court and

resolved, that the Subcommittee rejected a single rule governing all contested matters. For

example, the court may hold expedited hearings on relief from the automatic stay or similar
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contested matters and may enter orders at the conclusion of the hearing. It may not be realistic to
expect that all parties can supply the requested information.  After attempting to create a list of
contested matters to which a financial disclosure rule might apply, the Subcommittee concluded
that the list would be over or under inclusive. Thus, the Subcommittee concluded that the
financial disclosure rule should not extend to contested matters.

If the Committee believes that the rule should apply as well to contested matters, a
corresponding amendment to Rule 9014 is necessary to carry the disclosure obligation over to
contested matters. The proposed amendment to effect that change is set out below.

RULE 9014 CONTESTED MATTERS.*

ddkdkk

(c) APPLICATION OF PART VII RULES. Unless the court
directs otherwise, the following rules shall apply: 7007.1, 7009,
7017, 7021, 7025, 7026, 7028-7037, 7041, 7042, 7052, 7054-7056,
7062, 7064, 7069, and 7071. An entity that desires to perpetuate
testimony may proceed in the same manner as provided in Rule
7027 for the taking of a deposition before an adversary proceeding.
The court may at any stage direct that one or more of the other
rules of Part VII shall apply. The court shall give notice of any
order issued under this paragraph to afford them a reasonable
opportunity to comply with the procedures prescribed by the order.

COMMITTEE NOTE
Subdivision (¢) is amended to include a cross reference making



Rule 7007.1 applicable to contested matters. That rule requires
parties to file a financial disclosure statement together with the first
pleading in the matter.

* This version of Rule 9014(c) reflects the proposed changes to
the Rule as published for comment in August 2000.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CIVIL PROCEDURE*

Rule 7.1 Disclosure Statement

(a) Who Must File.

(1) Nongovernmental

Corporate  Party. A

nongovernmental corporate party to an action or

proceeding in a district court must file two copies of a

statem