ADVISORY COMMITTEE
ON
CRIMINAL RULES

Park City, Utah
October 1-2, 2007






AGENDA

CRIMINAL RULES COMMITTEE MEETING
OCTOBER 1-2, 2007
PARK CITY, UTAH

I. PRELIMINARY MATTERS

II.

A. Chair’s Remarks, Introductions, and Administrative Announcements

B. Review and Approval of Minutes of April 2007 Meeting in Brooklyn

C. Status of Criminal Rules: Report of the Rules Committee Support Office

D. General Discussion of the Rulemaking Process Under the Rules Enabling Act

CRIMINAL RULES UNDER CONSIDERATION

A. Proposed Amendments Approved by the Judicial Conference and the Supreme
Court (No Memo)

1.

Rule 11. Pleas. Proposed amendment conforms to the Supreme Court's decision in
United States v. Booker by eliminating the court's requirement to advise a defendant
during plea colloquy that it must apply the Sentencing Guidelines

Rule 32. Sentencing and Judgment. Proposed amendment conforms to the Supreme
Court's decision in United States v. Booker by clarifying that the court can instruct the
probation office to include in the presentence report information relevant to factors
set forth in 18 U.S.C. § 3553(a).

Rule 35. Correcting or Reducing a Sentence. Proposed amendment conforms to the
Supreme Court's decision in United States v. Booker by deleting subparagraph (B),
which is consistent with the Booker holding that the sentencing guidelines are
advisory, rather than mandatory

Rule 45. Computing and Extending Time. Proposed amendment clarifies the
computation of an additional three days when service is made by mail, leaving with
the clerk of court, or electronic means under Civil Rule 5(b)(2)(B), (C), or (D))

Rule 49.1. Privacy Protection for Filings Made with the Court. Proposed new rule
implements the E-Government Act of 2002, relating to privacy and security concerns
arising from electronic filing of documents with the court.



B. Proposed Amendments Approved by the Standing Committee and Transmitted to
the Judicial Conference (No Memo)

1.

2.

8.

Rule 1. Scope; Definitions. Proposed amendment defining “victim.”

Rule 12.1. Notice of Alibi Defense. Proposed amendment provides that victim’s
address and telephone number should not be automatically provided to the defense.

Rule 17. Subpoena. Proposed amendment requires judicial approval before service
of a post indictment subpoena seeking personal or confidential information about a
victim from a third party and provides a mechanism for providing notice to victims.

Rule 18. Place of Trial. Proposed amendment requires court to consider the
convenience of victims in setting the place for trial within the district.

Rule 32. Sentencing and Judgment. Proposed amendment deletes definitions of
victim and crime of violence to conform to other amendments, clarifies when
presentence report should include information about restitution, clarifies standard for
inclusion of victim impact information in presentence report, and provides that
victims have a right “to be reasonably heard” in judicial proceedings regarding
sentencing.

Rule 41(b). Search and Seizure. Proposed amendment authorizing magistrate judge
to issue warrants for property outside of the United States.

Rule 60. Victim’s Rights. Proposed new rule provides for notice to victims,
attendance at proceedings, the victim’s right to be heard, and limitations on relief.

Rule 61. Conforming Title.

C. Proposed Amendments Approved by the Standing Committee for Publication for
Notice and Public Comment (No Memo)

1.

Rule 7. The Indictment and Information. Proposed amendment removing reference
to forfeiture.

Rule 32. Sentencing and Judgment. Proposed amendment requiring government to
state whether it is seeking forfeiture in presentence report.

Rule 32.2. Criminal Forfeiture. Proposed amendment clarifying applicable
procedures.

Rule 41. Search and Seizure. Proposed amendment specifying warrant requirements
for electronically stored information.



5. Rule 45. Computing and Extending Time. Proposed amendment simplifying time
computation methods.

6. Related amendments proposed regarding the time periods in Rules 5.1, 7, 8, 12.1,
12.3, 29, 33, 34, 35, 41, 47, 58, and 59 and Rule 8 of the Rules Governing §§ 2254
and 2255 Proceedings.
7. Rule 11 of the Rules Governing §§ 2254 and 2255 Proceedings. Proposed
amendments concerning certificates of appealability.
III. CONTINUING AGENDA ITEMS
A. Report on June Meeting of the Standing Committee and Follow Up

B. Rules Relating to Crime Victims (Memo)

C. Proposed Amendments to Rule 11 of the Rules Governing 2254 and 2255
Proceedings (Memo)

D. Rule 32(h) (Memo)
E. Rules 32.1 and 46 (Memo)
F. Rule 15 (Memo)

G. Time Computation — Statutory Provisions (Memo)

IV. OTHER PROPOSED AMENDMENTS TO THE CRIMINAL RULES.
A. Rule 32(i)(1)(A) (Letter from Judge Torres)
B. Indicative Rulings (Memo)
C. Rule 32.1(a)(6) (Letter from Judge Collings)
D. Rule 6(f) (Letter from Judge Battaglia)
E. Rule 11(b)(1)(M) (Memo)

F. Rule 12(b)(3)(B) and Rule 34 (Letter from Department of Justice)



V. RULES AND PROJECTS PENDING BEFORE CONGRESS, STANDING
COMMITTEE, JUDICIAL CONFERENCE, AND OTHER ADVISORY COMMITTEES.

A. Status Report on Legislation Affecting Federal Rules of Criminal Procedure.
1. Bail Bond Fairness Act

B. Other Matters
1. Proposal for Victims Advocate Member on Rules Committee (Memo)
2. Limiting Disclosure of Information About Plea Agreements and Cooperating
Defendants (Memo)

VI. DESIGNATION OF TIMES AND PLACES FOR FUTURE MEETINGS
A. Spring Meeting

B. Other
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ADVISORY COMMITTEE ON CRIMINAL RULES

DRAFT MINUTES

April 16-17, 2007
Brooklyn, New York

I. ATTENDANCE AND PRELIMINARY MATTERS

The Judicial Conference Advisory Committee on the Rules of Criminal Procedure (the
“committee”) met in Brooklyn, New York, on April 16-17,2007. All members participated during
all or part of the meeting:

Judge Susan C. Bucklew, Chair

Judge Richard C. Tallman

Judge David G. Trager

Judge Harvey Bartle, 111

Judge James P. Jones

Judge Mark L. Wolf

Judge Anthony J. Battaglia

Justice Robert H. Edmunds, Jr.

Professor Nancy J. King (by telephone)

Leo P. Cunningham, Esquire

Rachel Brill, Esquire

Thomas P. McNamara, Esquire

Alice S. Fisher, Assistant Attorney General,
Criminal Division, Department of Justice (ex officio)

Professor Sara Sun Beale, Reporter

Representing the Standing Committee at the meeting was Judge Mark R. Kravitz. Also
supporting the committee were:

Peter G. McCabe, Rules Committee Secretary and Administrative Office
~ Assistant Director for Judges Programs
John K. Rabiej, Chief of the Rules Committee Support Office at the
Administrative Office
James N. Ishida, Senior Attorney at the Administrative Office
Timothy K. Dole, Attorney Advisor at the Administrative Office
Laurel L. Hooper, Senior Research Associate, Federal Judicial Center

The following officials from the Department’s Criminal Division also participated:

William A. Burck, Counselor to the Assistant Attorney General

Jonathan J. Wroblewski, Acting Director, Office of Policy and Legislation

Stefan D. Cassella, Deputy Chief, Asset Forfeiture and Money Laundering
Section '
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Ovie Carroll, Chief, Cybercrime Laboratory, Computer Crime and Intellectual
Property Section

Richard W. Downing, Assistant Deputy Chief for Technology and Procedural
Law, Computer Crime and Intellectual Property Section

Also participating in the meeting, for the discussion of the Forfeiture Subcommittee’s-
recommendations, was David Smith of the National Association of Criminal Defense Lawyers.

A. Chair’s Remarks, Introductions, and Administrative Announcements

Judge Bucklew welcomed the committee to Brooklyn and thanked Judge Trager for
hosting it. She noted that this would be her last meeting as chair and that the terms of Judge
Trager, Judge Bartle, and Professor King would also expire on September 30, 2007. She
announced that the committee’s next meeting, on October 1-2, 2007, would be held in Park City,
Utah. She thanked the reporter and subcommittee members for their especially hard work in
recent months and thanked the Administrative Office staff for their coordination assistance.

B.  Review and Approval of Minutes

Judge Tallman moved to approve the draft minutes of the October 2006 meeting.
The committee unanimously approved the motion.

C. Report of the Rules Committee Support Office

Mr. Rabiej said that the Rules Committee Support Office had nothing to report other than
information relating to specific amendments, which he would relate later in the meeting.

II. CRIMINAL RULE CHANGES UNDER CONSIDERATION

A. Proposed Amendments Approved by Standing Committee and Judicial
Conference and Pending Before the Supreme Court

Judge Bucklew reported that the three rule amendments relating to United States v.
Booker, 543 U.S. 220 (2005), the new criminal privacy rule required by the E-Government Act
0f 2002, and the Rule 45 amendment, all previously approved by the Judicial Conference, were
pending before the Supreme Court:

1. Rule 11. Pleas. The proposed amendment conforms the rule to the Supreme
Court’s decision in Booker by eliminating the requirement that the court advise a
defendant during plea colloquy that it must apply the Sentencing Guidelines.
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2. Rule 32. Sentencing and Judgment. The proposed amendment conforms the rule
to Booker by clarifying that the court can instruct the probation office to include
in the presentence report information relevant to factors in 18 U.S.C. § 3553(a).

3. Rule 35. Correcting or Reducing a Sentence. The proposed amendment
conforms the rule to Booker by deleting subparagraph (B), consistent with
Booker’s holding that the Sentencing Guidelines are advisory rather than
mandatory.

4. Rule 45. Computing and Extending Time. The proposed amendment clarifies
how to compute the additional three days that a party is given to respond when
service is made by mail, leaving it with the clerk of court, or by electronic means
under Civil Rule 5(b)(2)(B), (C), or (D).

5. Rule 49.1. Privacy Protection For Filings Made with the Court. The proposed
new rule implements section 205(c)(3) of the E-Government Act of 2002, which
requires the judiciary to promulgate federal rules “to protect privacy and security
concerns relating to electronic filing of documents and the public availability . . .
of documents filed electronically.”

B. Proposed Amendment Approved by the Criminal Rules Committee for
Consideration by the Standing Committee

Judge Bucklew noted that the committee had voted in October 2006 to forward to the
Standing Committee for publication the proposed amendment to Rule 16 obligating prosecutors
to disclose exculpatory or impeaching evidence without regard to its materiality. She said that
Mr. Rabiej had advised Federal Judicial Center staff that the committee would like an update of
its October 2004 study of local rules and how they treat a prosecutor’s obligations under Brady
v. Maryland, 373 U.S. 83 (1963). Judge Bucklew reported that the proposed rule amendment
would be presented to the Standing Committee at its June 2007 meeting. Professor Beale noted
that she was preparing a memorandum in support of the amendment.

C. Proposed Amendments Related to the Crime Victims’ Rights Act Published
for Public Comment

Judge Bucklew noted that the following published rule amendment proposals, relating to
the Crime Victims’ Rights Act (CVRA), had been the subject of significant public comment,
including substantial testimony at the public hearing held on January 26, 2007, a letter from
Senator Jon Kyl, and a law review article by Judge Paul Cassell:

1. Rule 1. Scope; Definitions. The proposed amendment defines a “victim.”
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2. Rule 12.1. Notice of Alibi Defense. The proposed amendment provides that a
victim’s address and telephone number should not automatically be provided to
the defense when an alibi defense is raised.

3. Rule 17. Subpoena. The proposed amendment requires judicial approval before
service of a post-indictment subpoena seeking personal or confidential victim
information from a third party and provides a mechanism for victim notification.

4. Rule 18. Place of Trial. The proposed amendment requires the court to consider
the convenience of victims — in addition to the convenience of the defendant and
witnesses — in setting the place for trial within the district.

5. Rule 32. Sentencing and Judgment. The proposed amendment deletes definitions
of “victim” and “crime of violence or sexual abuse” to conform to other
amendments, clarifies when a presentence report must include restitution-related
information, clarifies the standard for including victim impact information in a
presentence report, and provides that victims have a right “to be reasonably
heard” in certain proceedings.

6. Rule 60. Victim’s Rights. The proposed new rule provides a victim the right to
be notified, to attend public proceedings, and to be heard, and sets limits on relief.

7. Rule 61. Conforming Title. The proposed amendment simply renumbers the
existing Rule 60.

After highlighting Professor Beale’s written summary of the public comments, Judge
Bucklew invited Judge Jones to report on the work of the CVRA Subcommittee in response to
the public comments. Judge Jones began by acknowledging the hard work of the other
subcommittee members: Judge Battaglia, Justice Edmunds, Professor King, Mr. Cunningham,
and the Department’s Mr. Wroblewski. In addition to participating in lengthy conference calls,
the members had performed a significant amount of “homework,” Judge Jones reported.

Complaints regarding the proposed CVRA rule amendments had been received at the
public hearing “from both sides,” he reported, some accusing the committee of showing
indifference to victims’ rights and others claiming that the committee’s proposal violated a
defendant’s constitutional rights. After carefully reviewing all the comments received, the
subcommittee recommended making certain changes to its original proposal. Two central
principles that guided the original design of these amendments, however, were retained: first,
the need to be prudent and wait for greater practical experience with the CVRA before a
wholesale revision of the Federal Rules of Criminal Procedure is undertaken, particularly
because these rules often serve as a model for state procedural rules; and second, the placement
of most of the CVRA-related provisions in one central rule rather than sprinkling them
throughout the rules, thereby emphasizing their importance and giving practitioners easy access.
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The subcommittee continued urging adoption of the definitional provision in Rule 1,

- Judge Jones reported, but suggested moving a reference to the Act’s ban on a defendant asserting
victim’s rights to the note accompanying proposed Rule 60(b)(2), where the rule discusses who
may represent victims. The subcommittee recommended making clear in the note that courts
have authority to determine who qualifies as a “victim” through appropriate fact finding and
legal rulings. Professor Beale pointed out that certain commentators had urged broader
substantive changes that, if adopted, would likely require republication and a new public
comment cycle. Rather than delay the effective date of these proposed rule changes, she
suggested that the committee maintain an ongoing list of additional CVR A-related proposals for
consideration in future meetings. Judge Jones agreed and noted that republication of all the
proposed CVRA-related rule amendment would cause a two-year delay, which seemed contrary
to Congress’s clear directive in 2004 that implementation of victims’ rights be a high priority.

Professor Beale said that some commentators had expressed concern that giving the term
“victim” the statutory definition in Rule 1 could have a broader, inadvertent impact on other
areas of the law, such as restitution. Judge Jones suggested that the Rule 1 definition clearly
governed the term only as used within the Federal Rules of Criminal Procedure, noting that Rule
1(b) begins as follows: “The following definitions apply to these rules: . . ..” It was noted,
though, that courts often treat such definitions as gap fillers. Professor Beale suggested that
courts could cite the CVRA’s definition of “victim” directly without referring to Rule 1. After
further discussion, a member recommended allowing the case law to sort out this issue.

The committee discussed the proposed Rule 12.1 amendment. Judge Jones noted that the
proposal had been criticized for placing the burden on the defendant to show a need for
witnesses’ names and addresses. The subcommittee continued to believe, though, that the
proposed language struck the proper balance. Reciprocal disclosure is maintained, he said,
because once the defendant has shown a need for the information — not a heavy burden — the
court is obligated to protect the defendant’s right to trial preparation. Also, even now, he noted,
the present rule allows an exception to disclosure obligations for good cause.

Mr. McNamara reported that the federal defenders community felt strongly that the
proposed Rule 12.1 amendment was unconstitutional, because it would create a new right for
victims and an unfair advantage for the government by requiring a defendant to disclose the
names and addresses of alibi witnesses, but to wait before receiving the same information for the
alleged victim. Professor Beale said that the question was who should bear the burden of
showing that this is an unusual case. Judge Jones said that, in cases where the defendant knows
the victim, disclosure of the name and address was unnecessary, and in most other cases, the
defendant could easily show a need. The question, one member noted, was simply how to tee up
the issue for the court’s resolution. Another member questioned whether it made sense, though
=~ particularly in the context of an alibi rule, one of the few circumstances where defendants

“must disclose aspects of their defense — to require defendants to show a need for basic contact
information that they would nearly always require to carry out an investigation. Mr. Wroblewski
suggested that the issue was not whether the government has to disclose whether the victim will
be a rebuttal witness or whether the person must be produced, but simply the mechanism for
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producing the person — whether the government is required to disclose the name and address to
the defense or whether an alternate procedure could be followed. Referring to proposed Rule
12.1(b)(1)(B)(ii), one judge noted that he had often just required the government to bring the
witness to the jury room and permit the defense to interview the person there.

A member reported that someone is currently being prosecuted for issuing threats against
him, which gave him real concerns about having defendants know where victims live. Concern
was expressed that not all judges would be as reasonable as those in the room and that some
might refuse to give defendants access to addresses and phone numbers. It was suggested that
sometimes the address should be given, but not the phone number. After further discussion, an
alternative motion was made to amend the “Exceptions” provision in Rule 12.1(d) as follows:

(1) In General. For good cause, the court may grant an exception to any
requirement of Rule 12.1(a)-(c).

(2) Victim’s Address and Telephone Number. If on motion in accordance with
Rule 60(b)(1)-(4), the court finds that disclosure to the defendant of the address or
telephone number of a victim whom the government intends to rely on a rebuttal
witness to the defendant’s alibi defense would violate the victim’s right to be
reasonably protected from the accused, the court shall fashion a reasonable
alternative procedure that ensures effective preparation of the defense and also
reasonable protection of the victim.

Professor Beale suggested that, because making this change could require republishing
for a new round of public comment, it might make sense to proceed with the amendment as
proposed and consider further adjustments at a future date. A participant questioned whether
republication would be required. It was recommended that, given Senator Kyl’s letter to the
committee dated February 16, 2007, and the floor statements on the CVRA made by Senator Kyl
and Senator Dianne Feinstein, the committee should preserve the careful balance between
competing concerns that is struck in the Act itself, as the subcommittee’s proposal does.

After further discussion, Judge Bucklew suggested that the committee vote on each
proposed CVRA-related rule amendment separately instead of as a package and that, before
considering the motion to revise the amendment to Rule 12.1, the committee first vote on the
proposal as originally recommended by the CVRA Subcommittee. Judge Jones moved to
forward to the Standing Committee the subcommittee’s Rule 12.1 amendment proposal.

The committee voted 9-2 to forward the proposed Rule 12.1 amendment to the Standing
Committee as drafted by the CVRA Subcommittee.

Judge Jones moved for adoption of the subcommittee’s proposed Rule 1 amendment.

The committee voted 10-1 to forward the proposed Rule 1 amendment to the Standing
Committee.
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Following a break, Professor King, who was unable to travel to New York, joined the
meeting by telephone. The committee discussed the proposed amendment to Rule 17(c)(3). In
response to public comment, the CVRA Subcommittee recommended omitting the language
providing for ex parte issuance of a court order authorizing a subpoena to a third party for
private or confidential information about a victim. Also, the last sentence was revised to provide
that, absent exceptional circumstances, the court must notify the victim before a subpoena for a
victim’s private or confidential information can be served upon a third party. This was a
compromise. Victims should normally be notified. But without ex parte applications, the
government could learn of the subpoena request, which might reveal defense strategy. The
proposed rule amendment would also not deprive courts of their inherent power to entertain any
application ex parte where good cause for doing so was shown.

One member suggested adding “or otherwise have the opportunity to be heard or object”
to the end of the proposed language of Rule 17(c)(3), because victims may not have lawyers and
may not know how to file a formal motion. Another member said that perhaps adding the words
“or otherwise object” would be sufficient. Mr. McNamara reported that the defenders
community considered the entire amendment proposal unnecessary and unwise, but that at the
very least the phrase “unless there are exceptional circumstances” should be replaced with “for
good cause shown.” It was suggested that the rule acknowledge the fact that victims sometimes
communicate directly with the court. Concern was expressed, though, about endorsing such
informality in the rule, given the CVRA’s effort to effect a paradigm shift and give victims
formal status in the case and the need to give all parties proper notice. Judge Bucklew pointed
out that, as a practical matter, she treated any request for relief contained in a letter from a victim
as a motion. After further discussion, it was suggested that judges be allowed to sort out the
proper application of this rule on a case-by-case basis. A motion was made to add the phrase “or
otherwise object” at the end of the Rule 17(c)(3) amendment proposed by the subcommittee.

The committee voted 9-3 to add the phrase “or otherwise object” to the proposed Rule
17 amendment.

A motion was made to replace the phrase “there are exceptional circumstances” in the
subcommittee’s Rule 17 amendment proposal with the phrase “good cause is shown.”

The motion was rejected by a vote of 8-4.

The committee then discussed the two-step process envisioned by the proposed Rule 17
amendment. Because the question for the judge was whether to require any notice to the victim,
it was suggested that the rule set a high standard — “exceptional circumstances” — because
normally victims should be informed when, say, their psychiatric records are being subpoenaed.
The last sentence should therefore be changed to require that, absent excéptional circumstances,
notice be given to both the victim and the government. This rule is all about notice, and most
subpoenas are ex parte. Several members voiced support for addressing this issue in the
committee note. After further discussion, a motion was made to add the following clarifying
sentence to the note accompanying the proposed Rule 17 amendment: “The committee leaves to
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the judgment of the district court the determination as to whether the judge will permit the matter
to be decided ex parte and authorize service of the third-party subpoena without notice to
anyone.” A suggestion that the addition to the note refer simply to “court” rather than “district
court” was readily accepted.

The committee voted 10-0 to add the sentence suggested by Judge Tallman, as
modified, to the committee note.

The committee considered a suggestion that the phrase “would include” replace the
phrase “might include” in the last sentence of the second paragraph of the note accompanying
the proposed Rule 17 amendment. Mr. Wroblewski said that he agreed that “exceptional
circumstances” would include “evidence that might be lost or destroyed if the subpoena were
delayed,” but disagreed that “would include” was proper to a “situation where the defense would
be unfairly prejudiced by premature disclosure of a sensitive defense strategy.” It was suggested
that the note discuss the fact that “exceptional circumstances” may mean different things
depending on the nature of the information sought. One member noted that retaining the phrase
“exceptional circumstances” would make clear that the bias remained in favor of notification.

The committee voted 7-5 to replace the phrase “might include” with the phrase “would
include” in the last sentence of the second paragraph of the note accompanying the proposed
Rule 17 amendment.

Judge Jones moved to forward the proposed Rule 17 amendment and its accompanying
committee note, as modified, to the Standing Committee.

The committee voted 9-3 to forward the proposed Rule 17 amendment and its
accompanying note, as modified, to the Standing Committee.

The CVRA Subcommittee recommended adding the phrase “any victim” to Rule 18 to
make clear that courts must consider the convenience of the victim(s) when setting the place of
prosecution and trial. The defenders community opposed the change because the CVRA gives
victims only a right “not to be excluded from any such public proceeding,” not a right to attend
them. Professor Beale agreed that there was a problem with the reference in lines 11 and 12 of
the note to “right to attend proceedings under the Crime Victims’ Rights Act, codified at 18
U.S.C. § 3771(b),” because the statute indeed creates no such right. She also said that lines 16
and 17 of the note were included to underscore the court’s need to balance competing interests.
Judge Wolf moved that the Rule 18 amendment be adopted.

The committee voted 9-2 to forward the proposed Rule 18 amendment to the Standing
Committee.

Three suggestions to the note were discussed. Professor Beale proposed revising the first
sentence of the note accompanying the proposed Rule 18 amendment to read as follows: “The
rule requires that courts consider the convenience of victims — as well as that of the defendant
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and witnesses — in setting the place for trial within the district.” It was suggested that the

- sentence in lines 13 and 14 of the note was unnecessary and should be omitted: “If the
convenience of non-party witnesses is to be considered, the convenience of victims who will not
testify should also be considered.” One member recommended rewording the final sentence to
read, “The Committee recognizes that the court has substantial discretion to balance any
competing interests.”

The committee without objection approved the three suggested changes to the note.

The CVRA Subcommittee had decided to retain the statutory phrase “right to be
reasonably heard” as originally proposed in the Rule 32 amendment. The subcommittee had
considered a suggestion that the rule be amended to give victims an express right to disclosure of
all or parts of a presentence report, but ultimately had concluded that this was another area where
future experience would better inform the rulemaking process.

A motion was made to reject the subcommittee’s proposal to change the term “permits”
to “requires” in Rule 32(c)(1)(B). The rule currently provides: “If the law requires restitution,
the probation officer must conduct an investigation and submit a report that contains sufficient
information for the court to order restitution.”

The motion was rejected by a vote of 9-3.

A motion was made to reject the CVRA Subcommittee’s proposal to change the current
requirement in Rule 32(d)(2)(B) that the presentence report contain “verified information.” The
subcommittee had proposed replacing the phrase “verified information, stated in a
nonargumentative style” with the word “information.” Professor Beale suggested that any
concerns about the inclusion of unverified information in presentence reports could be addressed
in a separate, future agenda item. It was noted that there was already a formal procedure
affording both parties ample opportunity to object to statements in the presentence report.

One member suggested that perhaps more important would be to amend Rule 32 to
require fair notice to defendants of what a victim intended to say at the sentencing hearing. It
was suggested that any such requirement would raise serious practical difficulties. Mr.
Wroblewski said that victim impact statements were included in most presentence reports.
Professor Beale suggested that this was perhaps a topic for a future agenda item.

The motion was rejected by a vote of 10-2.
After a suggestion to revise the accompanying committee note was discussed and
ultimately withdrawn, Judge Jones moved to forward the CVRA Subcommittee’s Rule 32

amendment proposal to the Standing Committee.

The committee voted 10-2 to forward the proposed Rule 32 amendment to the Standing
Commiittee.
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Following lunch, the committee discussed proposed Rule 60. In response to the
comments received, the subcommittee had revised paragraph (b)(2) to make clear that a victim’s
lawful representative could assert the victim’s rights and had changed the note to clarify that a
victim’s representative could be counsel.

It was noted that paragraphs (3) and (4) of proposed Rule 60(b) incorrectly referred to
“subsection” instead of “subdivision” in lines 30 and 34. Professor Beale added that the
reference to the specific provision should be replaced by a broader reference to the rights
described “in these rules.” A motion was made that the phrase “under these rules” replace
“described in subdivision (a)” in lines 30 and 34. Concern was raised about having paragraph
(b)(3) apply to victim’s rights other than those described in subdivision (a). Following
substantial discussion, the committee decided to vote first whether to replace the reference to
“described in subsection (a)” with “described in these rules” in line 34 of proposed Rule 60.

The committee voted 10-2 to replace the reference to “subsection (a)” with “these
rules” in line 34 of proposed Rule 60.

It was noted that the rule included other instances where the phrase “under these rules”
was used instead of “described in these rules.” Professor Beale suggested that “under these
rules” was broader and could include rights implied but not expressly “described” in the rules. A
motion was made to change all references to “victim’s rights under these rules” to “victim’s
rights described in these rules,” including lines 23, 25, and 46, and that the chair and the reporter
be given discretion to make similar wording changes elsewhere, as appropriate.

The committee voted 10-2 to replace all references to “victim’s rights under these
rules” with “victim’s rights described in these rules” and to give the chair and the reporter
discretion to make similar wording changes elsewhere, as appropriate.

The committee returned to a discussion of whether the “Multiple Victims” provision in
paragraph (b)(3) should apply to victim’s rights other than those described in subdivision (a).
One member questioned whether the provisions set forth in subdivision (a) were actually
“rights,” particularly those in paragraph (a)(2). A motion was made to change the phrase
“described in subdivision (a)” in line 30 to “described in these rules.” One member voiced
support for the change because 18 U.S.C. § (d)(2), the CVRA’s “multiple crime victims”
provision, includes rights other than those set forth in subdivision (a) of proposed Rule 60.

The committee voted 9-2 to change the phrase “described in subdivision (a)” in line 30
to “described in these rules.”

It was suggested that the last two sentences of proposed Rule 60(a)(2) were unnecessary
and should be deleted: “The court must make every effort to permit the fullest attendance
possible by the victim and must consider reasonable alternatives to exclusion. The reasons for
any exclusion must be clearly stated on the record.” Another member, though, recommended
retaining the sentences so that a clearer record is created for purposes of appeal. Several

10
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members defended the decision to import key language from the statute directly into the text of
the Criminal Rules. One member questioned, though, whether the second sentence of paragraph
(a)(2) really added anything to what is already stated earlier in proposed-Rule 60. Another
argued against including a phrase like “fullest attendance possible” in the rule.

- A motion was made to change the beginning of the first sentence of paragraph (a)(2) as -
follows: “In determining whether to exclude a victim, the court must . .. .”

The committee voted 11-0 to insert the introductory phrase, “In determining whether to
exclude a victim,” at the beginning of the first sentence of paragraph (a)(2).

After a discussion of whether the statutory phrase “highest offense charged,”
incorporated in proposed Rule 60(b)(5)(C), was sufficiently clear, Judge Jones moved to forward
proposed Rule 60 to the Standing Committee, as revised.

The committee voted 10-2 to forward proposed Rule 60, as revised, to the Standing
Committee. '

Judge Bucklew asked whether there was.any objection to renumbering Rule 60.

The committee decided without objection to forward the proposal to renumber Rule 60
to the Standing Committee.

D. Other Proposed Amendments Published for Public Comment

Judge Bucklew noted that public comment had also been received with respect to the
following two published rule amendment proposals:

1. Rule 29. Motion for Judgment of Acquittal. The proposed amendment prohibits
a judge from entering a judgment of acquittal before verdict, unless the defendant
waives his Double Jeopardy rights.

2. Rule 41. Search and Seizure. The proposed amendment authorizes magistrate
judges to issue warrants for property outside of the United States.

Judge Bucklew noted that the overwhelming majority of the public comments opposed
the Rule 29 amendment. Judge Tallman, who chaired the subcommittee that worked on the Rule
29 amendment proposal, reported that the subcommittee had voted 3-2 to recommend tabling the
published proposal to revise Rule 29, which included a double jeopardy rights waiver. In
response, the Department had submitted an alternative, which would essentially require a judge
to defer ruling on a Rule 29 motion from mid-trial until after the jury announces its verdict or
announces that it is unable to reach a verdict. The only remaining question was whether a
defendant has some inchoate constitutional right, either under the Double Jeopardy or Due
Process clauses, to have the court decide a Rule 29 motion promptly — mid-trial — rather than
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have the ruling postponed until later. Judge Tallman noted that both he and Judge Wolf had
prepared memoranda on the issue, which had been distributed to all committee members. Judge
Tallman added that the new version would have to be published.

Judge Tallman requested additional time for his subcommittee to work on the
Department’s alternative version for consideration by the committee in October 2007. One
member urged that the committee continue considering the Double Jeopardy waiver provision
proposed by Judge David Levi, which he considered a sound and constitutional approach to
solving the infrequent, but troubling problem of erroneous court acquittals. Ms. Fisher said that
the Department was not walking away from the proposal due to constitutional concerns, but was
mindful of the public comments and thought that it should offer an alternative as a further
compromise to prevent its three-year effort to amend Rule 29 from dying.

Judge Wolf moved that the published Rule 29 amendment proposal be tabled, but that the
subcommittee continue working on it for subsequent consideration by the full committee. It was
suggested that an effort to limit the power of a district court judge required a statutory change
rather than a rule amendment. Judge Wolf noted that his memorandum included a discussion of
this and related legal issues. Judge Bucklew said that the Department had indicated at one point
that it considered it appropriate to take this issue directly to Congress, but that it wanted to give
the rules committees the opportunity to have input.

If public criticism had changed the committee’s estimation of the published proposal’s
merits such that it wished to table it and consider an alternate, the Standing Committee would
likely be interested in understanding the new timeline, Judge Kravitz said. He added that a
coordinated memorandum analyzing the Rules Enabling Act question was needed. Professor
Beale noted that the committee had voted to table this proposal once before and that the
Department had then gone to the Standing Committee and persuaded that body to direct the
advisory committee to resume its consideration. One member voiced opposition to the motion to
table the rule amendment proposal, given how much time the committee had already invested in
the effort to amend Rule 29. In light of the comments, the motion was withdrawn.

Judge Bucklew inquired whether the Department would once again take its case to the
Standing Committee if the advisory committee decided to table the proposal. Ms. Fisher said
that the Department considered this a very important effort and would continue working to have
the advisory committee approve a version of the rule amendment that the Standing Committee
could vote on. It was noted that the Standing Committee had asked the advisory committee to
take a second look at the Department’s proposal because it preferred that the Department come
to the rules committees rather than go directly to Congress. The new proposal dropped the
double jeopardy waiver provision and altered only the timing of the court’s decision. Another
member said that the most controversidl aspect of the proposal remained, namely, elimination of
the court’s power to issue its ruling mid-trial and thereby relieve one or more defendants of the
burden of sitting through a lengthy trial.
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Judge Wolf moved that the committee recommend to the Standing Committee that it not
adopt the proposed Rule 29 amendment as published for public comment.

The committee voted 9-3 to recommend that the Standing Committee not adopt the
Rule 29 amendment as published.

Ms. Fisher moved to send the revised version to the Standing Committee instead.

Professor Beale said that the new version would likely need to be published for public
comment first. After further discussion, Judge Tallman suggested that it would be a waste of the
subcommittee’s time to continue working on the revised amendment if it lacked committee
support. One member noted that Judge Tallman’s memorandum of March 28, 2007, had
indicated that further research was required and expressly stated that the new materials were
being circulated “for informational purposes only at this time.” He added that if the Department
was intent on pursuing the amendment, the committee should take the time needed to consider
the Department’s latest proposal properly. It was suggested, though, that if there was limited
committee support for amending Rule 29 at all, investing more time would be pointless. Judge
Bucklew and Professor Beale noted that the Department’s new Rule 29 amendment proposal had
not yet been properly reviewed by the subcommittee, much less by the full committee.

Judge Jones moved that the proposal to revise Rule 29 be tabled indefinitely, sine die.

After further discussion, Judge Bucklew sought and received Ms. Fisher’s consent for
postponing consideration of her motion until the committee had first voted on the motion to table
the proposal. One member stated that, although the Department had initially persuaded her that
a serious problem existed in certain cases and although she saw no constitutional problem with
any of the Rule 29 amendment proposals, the recent public testimony had convinced her that this
was not an issue that requires a change of this magnitude.

Ms. Fisher said that the committee had previously been furnished empirical data showing
the significant scope of the problem that the proposed Rule 29 amendment was designed to
solve. Mr. Wroblewski said that, although the defense community had raised certain questions,
it was clear that between 50 and 150 mid-trial Rule 29 motions are granted each year. Mr.
McNamara said that the defenders had examined every case cited by the Department and had
concluded, after talking to the persons involved, that the Rule 29 judgments were proper down
the line.

Procedurally, one member asked whether tabling the Department’s new Rule 29 proposal
would end the matter. It was noted that the Standing Committee could still decide to proceed.
Indeed, Judge Bucklew noted that the Standing Committee had returned the proposal to the
advisory committee with instructions that it draft a rule amendment. Asked whether he thought
that the Standing Committee would do so again, Judge Kravitz recounted the historical
circumstances of the Standing Committee’s reasoning. Although it was impossible to predict
what the Standing Committee would do this time, the Standing Committee traditionally would
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not try to draft a rule itself. Professor Beale suggested, and Judge Bucklew agreed, that if the
committee decided not to amend Rule 29 as proposed, it should make clear to the Standing
Committee the basis for its decision not to do so.

Following a break, Judge Bucklew invited the members to announce their votes on the
motion to table the proposed Rule 29 amendment, and, if supporting it and if they felt
comfortable doing so, to identify the primary reasons motivating the vote. The members who
voted in favor of the motion cited one or more of the following reasons:

L Because the value of having trial judges prune cases before they go to the jury
outweighs the cost of a few improvident acquittals not being appealable.

° Because the proposed amendment is a substantive change that would, if approved,
violate the Rules Enabling Act and which should instead be handled by Congress.

° Because there is insufficient evidence of a problem, there being only anecdotal,
not empirical, data to justify disrupting Rule 29’s careful balance of interests.

° Because courts rarely decide Rule 29 motions prior to verdict. (One member
reported having recently granted his first such motion in 15 years on the bench.)

] Because the proposal has failed to garner support despite the Department being
afforded four years to make a persuasive case.

o Because the problems created by not being able to appeal erroneous judgment of

acquittal do not outweigh the costs of making this rule change.
The committee voted 7-5 to table the proposal to revise Rule 29 indefinitely, sine die.

The committee then turned its attention to the proposed Rule 41(b) amendment, which,
Judge Bucklew noted, would authorize magistrate judges to issue search warrants in locations
under U.S. control but outside the jurisdiction of any U.S. judicial district. The only aspect of
the proposal that elicited significant comment, she said, was whether to exclude American
~ Samoa, as requested by the Pacific Islands Committee of the Ninth Circuit Judicial Council.

Judge Bucklew noted that, according to the Department’s letter of March 7, 2007, “the
High Court of American Samoa has now had an opportunity to review the proposed amendment
... and has not objected to it.” Mr. Wroblewski said that the court could have objected, but had
not done so. Judge Tallman reported having made clear during his conversation with Judge J.
Clifford Wallace, chair of the Ninth Circuit committee, that further action was needed if his
committee was opposed to the inclusion of American Samoa in this proposed amendment.
Because no such action was taken, Judge Tallman said he favored going forward with the
proposed amendment without excluding American Samoa.

Professor Beale noted that the style consultant had felt strongly that the statutory phrase
“ancillary and appurtenant to” is redundant and should not be imported into the rule. The
language therefore had been simplified and the following sentence added to the note: “The
difference between the language in this rule and the statute reflect the style conventions used in
these rules, rather than any intention to alter the scope of the legal authority conferred.” She
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noted that the word “reflect” should actually be “reflects,” and that “magistrate” in the previous
sentence of the note should actually read “magistrate judge.”

Justice Edmunds moved to forward the Rule 41(b) amendment to the Standing
Committee with a request that it be adopted without the bracketed exclusion of American Samoa.

The committee voted unanimously to forward the Rule 41(b) amendment to the
Standing Committee without the bracketed exclusion of American Samoa.

III. REPORTS OF THE SUBCOMMITTEES
A. Rule 45, Time Computation Amendment and Related Rules Changes

Mr. Cunningham reported on the work of the Time Computation Subcommittee, which
he chaired. He noted that the time computation template proposed for Criminal Rule 45(a) was
virtually identical to what is being considered for Civil Rule 6(a). The controversial issue, he
added, was what to do about statutory deadlines. Professor Beale noted that because Civil Rule
6(a), unlike Criminal Rule 45, stated that its time counting method applied to “any applicable
statute,” the following language, not found in the general template, had been added in brackets to
the first paragraph of the note accompanying the proposed Criminal Rule 45(a) amendment:

In making these time computation rules applicable to statutory time periods,
subdivision (a) is consistent with Civil Rule 6(a). It is also consistent with the
language of Rule 45 prior to restyling, when the rule applied to computing any
period of time.” Although the restyled Rule 45(a) referred only to time periods
“specified in these rules, any local rule, or any court order,” some courts
nevertheless applied the restyled Rule 45(a) when computing various statutory
periods. :

It was noted that different courts count statutory periods differently, despite the fact that
the Civil Rules expressly say that they apply to computation of statutory deadlines. Professor
Beale noted that the proposed Rule 45(a) amendment would apply only to a “statute that does not
specify a time-computation method.” One member wondered whether the proposed rule would
abrogate a recent Third Circuit decision and suggested that it might be preferable not to
comment on whether the time counting rules applied to statutes. It was suggested, however, that
providing greater uniformity on this issue was important, at least with respect to the hundreds of
deadlines statutes where Congress did not specify a time counting method. A list would be
compiled for Congress of non-controversial statutory changes that could be approved parallel to
the rules changes, so that everything could take effect in December 2009. It was reported that
staff on Capitol Hill had raised no objections to the proposal and in fact seenied to favor it.

There was a discussion about the circumstances under which a court would be considered
inaccessible. It was noted that a decision had been made not to try to define inaccessibility in the
electronic age. One member asked whether time counting in § 2254 and § 2255 habeas cases
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was governed by Civil Rule 6(a) or Criminal Rule 45(a). It was later reported that the only
deadline affected by the time counting change in the Rules Governing § 2254 and § 2255
Proeeedings themselves is the 10-day deadline in Rule 8(b) referring to a magistrate judge’s
ruling, which would presumably be changed to 14 days.

Judge Tallman moved that the proposed Rule 45(a) amendment be forwarded to the
Standing Committee for publication.

The committee voted unanimously to forward the Rule 45(a) amendment to the
Standing Committee for publication.

The members discussed individual deadlines found in various criminal rules that the
subcommittee recommended amending to account for the time computation change. Mr.
Cunningham explained that, as illustrated in the proposed amendment to Rule 5.1(c), the rule of
thumb was for time periods under 30 days to be expressed in multiples of seven. Professor Beale
referred to the chart provided in the materials and noted that the time period in Rule 5.1 is
derived from 18 U.S.C. § 3060(b). When the proposed rule change was published for public
comment, it could be made clear that this change would only take effect if Congress changed the
statute. Mr. Wroblewski noted that there were numerous changes that would all have to take
place simultaneously, an approach that the Department supported.

Judge Bucklew reported that, in some instances where the existing deadline is 7 days,
such as in Rule 12.3(a)(4)(B) and Rule 12.3.(a)(4)(C), the subcommittee had recommended
leaving the deadline at 7 days rather than increasing it to 14 days. It was suggested that, if the
Standing Committee decided to adopt the waiver version of the proposed Rule 29 amendment, it

might need to consider changing the 7-day deadline to 14 days. A member questioned changing -

the 7-day deadline in Rule 32(g) to 14 days. Professor Beale said that this was an inadvertent
error and that the subcommittee actually had recommended leaving that deadline unchanged.

The committee discussed the current 10-day deadline for executing warrants in Rule
41(c)(2)(A)(i). Professor Beale said that the subcommittee had discussed staleness concerns, but
ultimately decided to follow the rule of thumb of increasing deadlines to 7-day multiples. It was
suggested that the staleness issue be addressed in the note by stating that this deadline change
was not intended to change the staleness analysis.

_ A member asked why references in Rule 41(f)(2)(B) and (C) to “10 calendar days” were
not also being changed to 7-day multiples. After further discussion, Professor Beale suggested
changing all “10 calendar days” references in the criminal rules to “14 days.” One member
recommended retaining 10-day deadlines throughout Rule 41, due to the staleness concerns
mentioned. Mr. Wroblewski suggested bracketing the number for public comment. It was
suggested that the proposed amendment be published as “14 [7] days.”

Professor Beale said that the committee did not recommend changing the 10-day deadline
in Rule 46(h)(2) because the time period is derived from 18 U.S.C. §§ 3142 and 3144, which
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provide their own time counting rules. Judge Kravitz suggested explaining why the deadline in
Rule 46 was not changed in the nearby note accompanying the proposed Rule 45 amendment.

Mr. Cunningham reported that the subcommittee recommended changing the 5-day
deadline in Rule 47(c) to 7 days and the 10-day deadlines in Rule 58(g)(2)(A) and (B) and in
Rule 59(a) and (B)(2) to 14 days. It was noted that the Appellate Rules Committee was
proposing changing the 10-day deadline in Rule 58’s appellate rules counterpart to 14 days.

Judge Bartle moved to forward the entire package of rule changes prompted by the time
computation change to the Standing Committee. Judge Trager moved to include similar changes
to the rules governing habeas corpus cases filed under 28 U.S.C. § 2254 and § 2255.

The committee voted unanimously to forward to the Standing Committee for
publication all the time computation rule amendments identified in the Criminal Rules and in
the Rules Governing § 2254 and § 2255 Proceedings.

The Department reported having circulated the proposed deadline changes to all U.S.
attorneys’ offices and had received a number of comments, including two significant ones. First,
there was concern about the interaction between the changes in the federal rules and time periods
found in local rules. Because the federal time computation rules would trump any local time
computation rules, it was important that courts and local bars begin focusing on this issue over
the next year so that all changes can be made in a coordinated fashion. Second, there was
concern over certain statutory deadlines. By the end of June 2007, the Department planned to
provide a complete list to the Standing Committee and the Criminal Rules Committee of all
statutes that needed changing, and over the summer, it hoped to draft legislation that Congress
could enact to effect the desired changes.

Judge Bucklew adjourned the meeting for the day.

B. Proposed Amendment to Rule 41, Warrants for Electronically Stored
Evidence; Department of Justice Presentation

The meeting resumed on April 17 with a two-hour PowerPoint presentation by Messrs.
Carroll and Downing, both of the Computer Crime and Intellectual Property Section of the
Department’s Criminal Division, on issues involving electronically stored information (“ESI”)
and the proposed amendment to Rule 41. Following the Department’s presentation, Judge
Battaglia, chair of the ESI Subcommittee, led a discussion of the proposal to modify Rule 41 to
embrace the concept of searching for electronically stored information. As suggested by George
Washington University Law Professor Orin Kerr, the process involved two stages: execution of
an on-Site search for the storage device, followed by an off-site search for the stored information.

Judge Battaglia said that the ESI Subcommittee was recommending that a new
subparagraph (B) be added to Rule 41(e)(2), stating that the normal deadline “for execution of
the warrant in Rule 41(e) and (f) refers to the seizing or on-site copying of the media or
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electronically stored information and not to any subsequent review of the media or electronically
stored information.” The subcommittee also suggested adding a provision to Rule 41(f)(1)
permitting the inventory of seized electronic information to be limited to a description of the
physical electronic device on which the information is stored. He noted that there were many
related issues that the subcommittee ultimately decided not to try to address by rule amendment.

Originally, Judge Battaglia said, he had thought that the rule should include a
presumptive time period limiting the search of the electronically stored information, but had
been convinced that such matters were best decided on a case by case basis, depending on the
circumstances. Judge Bucklew noted that how long these searches took varied considerably
depending on the law enforcement resources in a particular area of the country. Judge Battaglia
mentioned that the Department had reported experiencing a 7-month backlog in some regions.

Mr. Wroblewski said that the Department was pleased with the subcommittee’s work.
He said that this was an area that courts would likely be grappling with for years to come. He
noted that the Ninth Circuit had recently issued an opinion relating to the issue. Although the
Department was satisfied with the language of the proposed rule amendments, it had a few
concerns with the accompanying notes. He suggested that the following two sentences, while
currently true, should be deleted because they might soon be outdated: “Local technical offices
that handle the forensic work vary in their capability, and backlog of media awaiting imaging
and review. While in some major metropolitan areas, a sixty day time period might be generally
feasible, it can be many months in other areas.” Professor Beale responded that she thought that
the committee should document its current reasoning so that if the facts prompting this rule
amendment ever changed, another appropriate rule change could be considered.

Mr. Wroblewski also reported Department concerns with the first sentence of the third
paragraph of the note accompanying the proposed Rule 41(e) amendment, which appeared to
invite the imposition of deadlines: “The rule does not prevent a judge from imposing a deadline
for the return of the property at the time the warrant is issued.” In addition, the Department
recommended changing the sentence that begins on line 31, “Recording a description at the
scene is likely the exception,” to read instead, “Recording a description of the electronically
stored information at the scene is likely the exception.”

The committee was asked whether it intended to adopt the civil rules’ definition of
electronically stored information. Professor Beale suggested clarifying this in the note.

One member recommended against deleting the first sentence of the third paragraph of
the note accompanying the proposed Rule 41(e) amendment, because it was important for judges
to understand that deadlines for the return of property could be issued when the warrant is
issued. Another member agreed, adding that she had “serious reservations” with not providing
any presumptive deadlines for searches of electronically stored information, given her recent
experience filing a Rule 41(g) motion for the return of seized property. The government’s
response to her motion was that the property was the subject of an “ongoing investigation,” and
there seemed to be nothing else that she could do to recover the seized property. Judge Battaglia
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said that he understood Rule 41(g) to be an interactive process where the court sought to balance
the owner’s and the government’s interests. The Department reported that it supported Judge
Battaglia’s practice and opposed identifying any presumptive deadline in the rule.

One member noted that seizure of a company’s computer server can sometimes force the
entire business to shut down, raising concerns that a business could be improperly pressured to
cooperate as a result. Professor Beale suggested stating in the note a preference for copying on-
site or otherwise minimizing any interference. Mr. Wroblewski responded that the rule has to
apply to a variety of situations, including child pornography cases where the electronic
information is itself contraband, the owner has no right to possession, and the preference would
actually be to take the electronic storage device off-site. It was noted that the proposed Rule
41(e)(2)(B) amendment simply provides that a warrant “may authorize” — not “must authorize”
— “the seizure of electronic storage media or the seizure or copying of electronically stored
information,” so that a warrant can be limited if the judge believes that seizing a business’ entire
computer server, for instance, would be unnecessarily disruptive. It was suggested that the
language in the note should be retained to remind judges of the option of imposing a deadline for
the property’s return. '

Language was suggested that would discourage physical seizure of an electronic storage
device whenever copying it is feasible. Mr. Wroblewski said that such language would be
inappropriate in cases where the electronic information was contraband. It was suggested that,
the government be required — except in contraband cases — to return the storage device as soon
as feasible after being copied. Declaring “feasibility” a loaded term, one member recommended
allowing judges to determine what is appropriate on a case-by-case basis.

It was suggested that a reference to “access to the media” be added after the word
“property” in the first sentence of the third paragraph of the note accompanying the proposed
change to Rule 41(€)(2). After some discussion, it was recommended that the sentence read as
follows: “The rule does not prevent a judge from imposing a deadline for the return of the media
or access to the electronically stored information at the time the warrant is issued.”

After further discussion, Judge Trager moved to forward the proposed Rule 41
amendment to the Standing Committee for publication. It was clarified that the vote was limited
to the rule, not the accompanying note. It was suggested that “upon a proper showing” be added
between the word “may” and “authorize” in the proposed language of Rule 41(e)(2)(B). Another
member recommended addressing such concerns in the note, not the rule. Mr. Wroblewski
remarked that probable cause to obtain a warrant was already required under Rule 41(d)(1).

The committee voted 9-3 to forward the proposed Rule 41 amendment to the Standing
Committee for publication. -

The committee discussed a few suggested changes to the note accompanying the
proposed Rule 41 amendment. Professor Beale noted that the Department had suggested
deleting the two sentences on lines 27-30 from the note. One member expressed surprise at the
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Department’s request, because these were the reasons that the Department had given the
commiittee in support of omitting from the rule a presumptive time period for searching
electronic storage devices. Voicing skepticism about the Department’s backlog claim, another
member suggested that the sentences be deleted. It was noted that publishing the Department’s
backlog claim could prompt the public to comment on the issue. One member suggested that the
second sentence added little to what preceded it, which adequately documented the committee’s
rationale for omitting a presumptive time period such that, were the Department’s claimed
backlog to disappear at a future point, the committee would then have a basis to revisit the issue.

The committee voted unanimously to delete the sentence beginning, “While in some
major metropolitan areas.”

A motion was made to delete the sentence beginning, “Local technical offices.”

The committee voted unanimously to delete the sentence beginning, “Local technical

offices.”

It was noted that the 10-day period in Rule 41 was being changed to a 14-day period
under the new time counting framework. It was suggested that the reference to “electronically
stored data” in line 21 of the proposed amendment to Rule 41(f)(1) be changed to “electronically
stored information.” Professor Beale warned that further massaging of the note might be
required, in which case a final version would be disseminated by e-mail for committee approval.

C. Rule 49.1, Redaction of Arrest and Search Warrants

The committee discussed the request of the Committee on Court Administration and Case
Management that arrest and search warrants not be exempted in proposed Rule 49.1(b)(7) and
(b)(8) from the general requirement in proposed Rule 49.1 that personal identifiers, such as home
addresses and Social Security numbers, be redacted. Judge Bartle, who chairs the E-Government
Subcommittee, reported that it was the group’s unanimous conclusion that requiring redaction of
arrest and search warrants would be impractical and ill-advised and that the language of the
criminal privacy rule as originally recommended should be retained.

It was noted that an affidavit in support of a search warrant issued after a case has been
filed would not appear to be covered under the exemptions in proposed Rule 49.1(b)(7) and
(b)(8). It was suggested that the rule might need to address such a situation. Professor Beale
pointed out that it was probably too late to change the current rule amendment at this point.

Judge Bartle moved that a recommendation be made to the Standing Committee that no
change be made to proposed Rule 49.1°s exemption of search and arrest warrants from the
redaction requirement.
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The committee decided without objection to recommend to the Standing Committee
that no change be made to proposed Rule 49.1’s exemption of search and arrest warrants from
the redaction requirement.

D. Proposed Amendments to Rule 11 of the Rules Governing § 2254 and § 2255
Proceedings; Proposed New Rule 37

The committee discussed the proposed amendments to Rule 11 of the Rules Governing
§ 2254 Proceedings and Rule 11 of the Rules Governing § 2255 Proceedings, and the proposed
new Rule 37. Professor Bucklew noted that the Department’s original proposal, submitted in
January 2006, had been to abolish all writs other than habeas corpus. At the October 2006
meeting, the committee had voted initially to table the entire proposal, but then decided to
continue working on it for reconsideration at the April 2007 meeting. Professor King, who
chaired the Writ Subcommittee, noted that two different versions of proposed Rule 37 were
provided for the committee’s consideration: one favored by the subcommittee’s majority, and an
alternative minority-supported version.

It was emphasized that, unlike proposed Rule 37, the Rule 11 amendments had been
unanimously supported by all the subcommittee members. The subcommittee had designed the
proposed Rule 11 amendments to standardize the process for considering a certificate of
appealability in § 2254 and § 2255 cases, requiring that the certificate be issued or denied at the
time that the judge enters the final order. The bracketed language in subdivision (a) of the
proposed Rule 11 amendments had been suggested by Professor Catherine Struve, Reporter for
the Advisory Committee on Appellate Rules, who reported that appellate judges favored specific
documentation of why a certificate of appealability had been denied. One member said that he
saw no value in adding the sentence to the Rule 11 amendments, because the trial court would be
denying the certificate of appealability after having just issued an opinion denying the habeas
corpus petition. If required to state why he was denying a certificate, another member said, he
would likely just incorporate by reference the reasons cited in his opinion. A motion was made
not to include the bracketed language in the proposed Rule 11 amendments.

The committee voted by a clear majority not to include the bracketed language in the
proposed Rule 11 amendments.

The committee discussed a second issue raised in Professor Struve’s memorandum: the
proposed amendment’s lack of an express reference to post-judgment motions filed under Civil
Rule 52(b) or 59(b). Following discussion, the consensus of the committee was to change the
last sentence of Rules 11(b) as follows: “Federal Rule of Civil Procedure 52(b), 59(b), and 60(b)
may not be used . . . .” One member questioned including the reference to motions for
amendment of judgment under Civil Rule 52(b). Mr. Wroblewski said that everything should be
funneled through this single rule. Another member said that there may be a problem where a
judge holds a factual hearing in a § 2255 case and then makes an erroneous statement of facts.
Professor King suggested addressing this in the note. It was questioned, though, whether Civil
Rules 52(b) and 59(b) should be referenced in Rules 11(b). Professor Beale suggested flagging
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this issue with brackets for public comment, an idea that was well-received. Following a
discussion, it was determined that the 30-day provision in the proposed Rules 11(b) provisions
did not need changing under the new time counting rules.

After further discussion, Professor King moved that the proposed amendments to Rule 11
of the Rules Governing § 2254 and § 2255 Proceedings be forwarded to the Standing Committee
with a recommendation that they be published for public comment.

The committee voted unanimously to forward the proposed Rule 11 amendments to the
Standing Committee for publication.

Committee members discussed proposed new Rule 37. Professor King noted that, if a
majority believed that the committee lacked authority under the Rules Enabling Act to go
forward with the proposed rule change, there was no need to discuss the second issue, involving
whether a statute of limitations should be imposed on writs of error coram nobis. Professor
Beale suggested that the committee keep in mind both the technical legal questions raised by this
proposal and the prudential question of whether this step should be pursued at this time. One
participant suggested that if, as the Department’s memorandum asserted, there is “considerable
and increasing confusion in the courts” about the availability of these writs and their
implementation, the amendment might be worth pursuing, but there is significant skepticism that
this is truly a pressing problem. Mr. Wroblewski said that the goal was simply to regularize the
process by which final judgments in criminal cases are challenged and that the subcommittee
was recommending revised language that, rather than abolish these writs, would simply bar their
use “to seek relief from a criminal judgment.” Professor Beale said that the original language for
the proposal had been patterned after Civil Rule 60(b).

Asked whether empirical support had been developed to demonstrate a significant
problem, Mr. Wroblewski responded that the Department was seeing the coram nobis writ
sought used with increased frequency and that it was the affirmative responsibility of the rules
committees to adopt rules to regularize the process by which final criminal judgments are
challenged. He added that the new proposed Rule 37 was simply the logical extension of the
broad legal trend reflected in the Antiterrorism and Effective Death Penalty Act and that no one
had been able to articulate the value of preserving, say, the writ of audita querela. He said that a
person in custody could file a habeas corpus petition and someone out of custody could seek a
writ of coram nobis, and that no other writs were needed.

One member said that he agreed with the Department that much of the resistance to the
proposal was unfounded and that the rule should identify “the sole procedures for seeking relief
from a judgment in a criminal case,” as stated at the beginning of proposed Rule 37(a). But, he
suggested, the committee might want to consider omitting the last sentence of proposed Rule
37(a), which states: “Writs of error coram nobis, audita querela, bills of review, and bills in the
nature of a bill of review may not be used to seek relief from a criminal judgment.”
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Judge Kravitz suggested that the Standing Committee would likely be interested in how
the writs had been used over the past decade. Noting that a significant amount of supporting
data had been gathered and presented before the Civil Rules Committee even began considering
abolishing writs in Civil Rule 60, he asked whether it might make sense to ask the Federal
Judicial Center or some other group to conduct a similar empirical study.

Judge Wolf moved that the committee not forward the Rule 37 proposal to the Standing
Committee. Additional data substantiating the need for an amendment was required, and the
proposal should be studied to determine whether it is proper under the Rules Enabling Act. Mr.
McNamara noted that it was hard to tell, based solely on the Department’s report that there were
284 coram nobis cases in 2005, what had happened in these cases and whether there truly were
problems. Professor King said that she had been studying collateral review in the district courts
for two years and that her impression is that courts are overwhelmed by them.

One judge expressed frustration with the many coram nobis petitions that he receives and
urged support for the Rule 37 proposal, which he said would make it easier to find the one
meritorious case in a hundred. Concern was expressed that the proposal would clearly represent
a substantive amendment of the All Writs Act (28 U.S.C. § 1651) and therefore violate the Rules
Enabling Act. The Department acknowledged that, in regularizing the process, this proposal
would, at least in some circuits, reduce the remedies available, prompting one member to
comment that the proposal therefore sounded substantive.

Following further discussion and a lunch break, the committee reconvened and voted on
the motion not to forward the Rule 37 proposal to the Standing Committee.

The committee voted 7-4 not to forward the Rule 37 proposal to the Standing
Committee.

There was a discussion about additional steps that could be taken with respect to the
proposed amendment. Mr. Wroblewski asked whether the Federal Judicial Center or some other
entity would be asked to collect data for presentation to the committee. Judge Bucklew asked
whether there was support for avoiding the Rules Enabling Act problem by drafting a proposal
for Congress to consider enacting directly. Mr. Wroblewski said that the Department would
need some time to consider the matter and could inform the committee by letter at a later time.

E. Forfeiture Rules

Professor Bucklew acknowledged the hard work of the Forfeiture Subcommittee, chaired
by Judge Wolf. She noted that two forfeiture experts had been invited to attend, Mr. Cassella
from the Department and Mr. Smith from the defense side. Judge Wolf explained that, soon
after the subcommittee began examining the Department’s rule amendment proposal about a
year ago, it became clear that this was a complicated, esoteric area of the law, that the
subcommittee would benefit from the input of experts, and that it might be important to make the
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expert presentations symmetrical. Early on, Professor Beale consulted with both sides in an
effort to identify common ground and reach consensus around the key rule amendments needed.

The subcommittee recommended amending Rule 32.2(a) to generate a uniform practice
by clarifying that: (1) notice of forfeiture is not a count or element of the offense and (2) the
exact amount of money or precise property subject to forfeiture need not be specified in the
indictment or information. It was noted that the potential use of a bill of particulars to elicit
more information about the identity of the property is addressed in the committee note.

* Professor Beale noted that additional suggestions were expected from the style consultants.

The subcommittee recommended amending Rule 32.2(b)(1) to make clear that the rules
of evidence are inapplicable to forfeiture procedures even if a jury decides. The Department had
at one point recommended allowing “any relevant evidence,” but the subcommittee had
ultimately decided instead to adopt the phrase “any additional evidence or information submitted
by the parties and accepted by the court as relevant and reliable.” It was noted that the
subcommittee had bracketed the final sentence of the note to encourage public comment on the
question of live testimony during forfeiture proceedings.

The Department advised that it would submit further suggestions during the public
comment period, such as adding the phrase “unless the court determines that neither live
testimony nor oral argument would aid the court in its determination” after the word “must” in
the following sentence of the Rule 32.2(b)(1)(B) amendment proposal: “If the forfeiture is
contested, on the request of either party the court must conduct a hearing after the verdict or
finding of guilt.”

With respect to Rule 32.2(b)(2), the Forfeiture Subcommittee recommended requiring the
court, unless impractical, to enter a preliminary forfeiture order sufficiently before sentencing to
allow the parties to make suggestions before it becomes final.

Following further discussion, the committee’s attention was directed to the proposed
Rule 32.2(b)(2)(C) amendment:

If the court is not able to identify all of the specific property subject to forfeiture
or to calculate the total amount of the money judgment prior to sentencing, the
court must [may] enter an order describing the property to be forfeited in generic
terms, listing any identified forfeitable property, and stating that the order will be
amended pursuant to subdivision (e)(1) when additional specific property is
identified or the amount of the money judgment has been calculated.

The Forfeiture Subcommittee had placed the word “may” in brackets to reflect
disagreement about whether “must” or “may” was preferable in subparagraph (C). Mr. Cassella
said that the Department considered secondary whether “must” or “may” is used, as long as the
court’s authority to issue a generic forfeiture order is clear. In the absence of such express
authority, courts too often have postponed forfeiture questions for months or even years after the
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sentencing, which has proven problematic, he said, because defendants have challenged a
forfeiture order on the ground that it does not comply with the rule’s requirement that it be made
part of the sentence. Mr. Smith said that the defense community felt strongly that the term
“may” should be used rather than “must,” reflecting the sparing use of generic forfeiture orders.
In light of the positions taken, Judge Wolf suggested deleting the term “must” altogether and
simply using the term “may.” There was no objection. Another member noted that footnote 2
could therefore be deleted. Professor Beale noted that the style consultants would likely be
making additional changes to the proposed language of the amendments or the subheadings.

With respect to the proposed amendments to Rule 32.2(b)(3) and (4), Professor Beale
said that she was aware of no controversy or significant policy issues raised by them. Rather,
these proposed amendments were an attempt to make the process clear to those who may not be
regularly involved in these types of proceedings.

The committee discussed the proposed Rule 32.2(b)(5) amendment, which would clarify
the procedure for requesting a jury determination of forfeiture. One member noted that his
practice was not to inform the jury that it might have to return to decide forfeiture matters if it
found the defendant guilty, because doing so could improperly affect the verdict. Mr. Burck said
that the Department had concerns about the possibility of reversible error if all the proposed
procedures were not followed.

There was a discussion of the proposed amendments to Rules 32.2(b)(6) and (7) and Rule
32(d)(2)(G). Professor Beale noted that the style consultants had further suggestions on
wording. One member suggested deleting the word “and” in Rule 32.2(d)(2)(E). The
Department suggested that the following obsolete reference in Rule 7(c)(2) also be deleted as
part of the same forfeiture rules amendment package:

No judgment of forfeiture may be entered in a criminal proceeding unless the
indictment or the information provides notice that the defendant has an interest in
property that is subject to forfeiture in accordance with the applicable statute.

Judge Wolf agreed that it had been superseded by Rule 32.2(a) and that this should be
corrected as part of the package. He moved to forward the proposed forfeiture rule amendments
to the Standing Committee for publication, along with a proposal to abrogate Rule 7(c)(2).

The committee without objection decided to forward the forfeiture rule amendments to
the Standing Committee for publication.

IV. OTHER PROPOSED AMENDMENTS

A. Pre-Trial Deadline for Challenges for Failure to State an Offense

Professor Beale noted that the Department had proposed amending Rules 12(b) and 34 to

require the defense to raise before trial any claim that the indictment or information fails to state
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an offense. The proposal had been initially discussed at the committee’s April 2006 meeting, but
had been tabled to the October 2006 meeting for further information and then deferred again
pending the Supreme Court’s decision in a potentially related case. Professor Beale noted that
the Court had since decided United States v. Resendiz-Ponce, 549 U.S. [ 127.S. Ct. 782
(2007), clearing the way for a resumed consideration of the rule amendment proposal.

It was suggested that the proposal should be referred to a subcommittee for further
discussion. Judge Tallman, who had already left the meeting, had reportedly indicated particular
interest earlier in the legal issues raised by the proposal. Mr. Wroblewski said that the Supreme
Court’s decision in United States v. Cotton, 535 U.S. 625 (2002), had clarified that indictment
defects are not jurisdictional. He added that he saw no need for subcommittee work on this
amendment, because the proposal simply required indictment challenges to be raised at a time
when something could be done about it, namely, before trial. One member said that he would
like to have more time to think through the issue. After a few other comments were offered,
Judge Bucklew suggested continuing the discussion of these proposed amendments at the
committee’s October 2007 meeting. There was no objection.

B. Update on Previously Proposed Amendments to Rules 15, 32(h), 32.1, and 46

Judge Bucklew drew the members’ attention to a memorandum by Professor Beale
summarizing the status of previously proposed amendments to Rules 15, 32(h), 32.1, and 46.
She noted that the Department had withdrawn its proposal to amend Rule 15, which would have
permitted deposing a prospective witness outside the defendant’s physical presence if the court
made certain specific findings. Meanwhile, the Rule 32(h) amendment proposal, originally
published with the other Booker-related rule amendments, had been deferred pending resolution
of two relevant cases by the Supreme Court. Also deferred, for the committee’s consideration in
October 2007, were proposed amendments to Rules 32.1 and 46, which would provide a
procedure for issuing warrants when a defendant violates the conditions of pretrial release.

C. Proposed Amendment to Rule 32(i)(1)(A)

Judge Bucklew noted that Judge Ernest Torres of the District of Rhode Island had
suggested amending Rule 32(i)(1)(A) to prevent an impasse at the sentencing stage if a
defendant declines to read the presentence report. She said that she thought the issue was not an
urgent matter and could probably wait to be discussed in October 2007.

D. Indicative Rulings

Judge Bucklew suggested also deferring discussion of the “indicative rulings” project,
being led by the Civil Rules Committee, until the October 2007 meeting.

The meeting was adjourned.
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Agenda E-19 (Summary)
Rules
September 2007

SUMMARY OF THE
REPORT OF THE JUDICIAL CONFERENCE

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

The Committee on Rules of Practice and Procedure recommends that the Judicial

Conference:

1.

Approve the proposed amendments to Bankruptcy Rules 1005, 1006, 1007, 1009,
1010, 1011, 1015, 1017, 1019, 1020, 2002, 2003, 2007.1, 2015, 3002, 3003, 3016,
3017.1, 3019, 4002, 4003, 4004, 4006, 4007, 4008, 5001, 5003, 6004, 7012, 7022,
7023.1, 8001, 8003, 9006, 9009, and 9024 and new Rules 1021, 2007.2, 2015.1,
2015.2, 2015.3, 5008, and 6011, and transmit them to the Supreme Court for its
consideration with a recommendation that they be adopted by the Court and
transmitted to Congress in accordance withthelaw . ................... p. 17

Approve the proposed revisions to Bankruptcy Official Forms 1, 3A, 3B, 4, 5, 6,
7, 9A-1, 10, 16A, 18, 19, 21, 22A, 22B, 22C, 23, and 24 to take effect on
December 1, 2007 . ..ot p-17

.

Approve the proposed new Bankruptcy Official Forms 25A, 25B, 25C, and 26 to
take effect on December 1,2008 . ....... .. ... . it p. 17

Approve the proposed amendments to Criminal Rules 1, 12.1, 17, 18, 32, 41(b),
45, 60, and new Rule 61, and transmit them to the Supreme Court for its
consideration with a recommendation that they be adopted by the Court and
transmitted to Congress in accordance withthelaw . ................ ... p- 27

Approve proposed new Evidence Rule 502, and transmit it to Congress with a
recommendation that it be adopted by Congress . ...................... p. 33

Approve sending the report on the Necessity and Desirability of Amending the

Federal Rules of Evidence to Codify a “Harm to Child” Exception to the Marital
Privileges to Congress . ... ..vvuitnien e i et it p. 34

NOTICE

NO RECOMMENDATION PRESENTED HEREIN REPRESENTS THE POLICY OF THE JUDICIAL
CONFERENCE UNLESS APPROVED BY THE JUDICIAL CONFERENCE ITSELF.
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AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE

Rule 11. Pleas
* ok ok kK
(b) Considering and Accepting a Guilty or Nolo

Contendere Plea.

(1) Advising and Questioning the Defendant.
Before the court accepts a plea of guilty or nolo
contendere, the defendant may be placed under
oath, and the court must address the defendant
persénally in open court. During this address,
the court must inform the defendant of, and
determine that the defendant understands, the
following:

* ok k kK
(M) in determining a sentence, the court’s

obligation to calculate the applicable
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2 FEDERAL RULES OF CRIMINAL PROCEDURE

sentencing-guideline range and to consider
that range, possible departures under the
Sentencing Guidelines, and other sentencing
factors under 18 U.S.C. § 3553(a); and

* Xk k%

Rule 32. Sentence and Judgment
* ok Kk ok
(d) Presentence Report.
(1) Applying ‘the Advisory Sentencing
Guidelines. The presentence report must:
(A) identify all applicable guidelines and policy
statements of the Sentencing Commission;
(B) calculate the defendant’s offense level and
criminal history category;
(C) state the resulting sentencing range and
kinds of sentences available;

(D) identify any factor relevant to:
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FEDERAL RULES OF CRIMINAL PROCEDURE 3

(1) the appropriate kind of sentence, or
(1) the appropriate sentence within the
applicable sentencing range; and
(E) identify any basis for departing from the
applicable sentencing range.

(2) Additional Information. The presentence
report must also contain the following
information:

(A) the defendant’s history and characteristics,
including:
(1) any prior criminal record;
(1) the defendant’s financial condition; and
(i) any circumstances affecting the
defendant’s behavior that may be
helpful in imposing sentence or in

correctional treatment;
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4 FEDERAL RULES OF CRIMINAL PROCEDURE

B)

(©)

D)

(E)

()

verified  information, stated in a
nonargumentative style, that éssesses the
financial, social, psychological, and medical
impact on any individual against whom the
offense has been committed;

when appropriate, the nature and éxtent of
nonprison programs and resources available
to the defendant;

when the law provides for restitution,
information sufficient for a restitution order;
if the court ordexl*s a study under 18 U.S.C.
§ 3552(b), any resulting report and
recommendation; and

any other information that the court
requires, including information relevant to

the factors under 18 U.S.C. § 3553(a).

* * % % %
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FEDERAL RULES OF CRIMINAL PROCEDURE 5

Rule 35. Correcting or Reducing a Sentence
* % kKK
(b) Reducing a Sentence for Substantial

Assistance.

(1) In General. Upon the government’s motion
made within one year of sentencing, the court
may reduce a sentence if the defendant, after
sentencing, provided substantial assistance in
investigating or prosecuting another person.

* kK k k%

Rule 45. Computing and Extending Time
koK kK K
(c) Additional Time After Certain Kinds of Service.
Whenever a party must or may act within a specified
period after service and service is made in the

manner provided under Federal Rule of Civil
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6 FEDERAL RULES OF CRIMINAL PROCEDURE
Procedure 5(b)(2)(B), (C), or (D), 3 days are added

after the period would otherwise expire under
subdivision (a).

Rule 49.1. Privacy Protection For Filings Made
with the Court

(a) Redacted Filings. Unless the court orders
otherwise, in an electronic or paper filing with the
court that contains an individual’s social-security
number, taxpayer-identification number, or birth
date, the name of an individual known to be a minor,
a financial-account number, or the home address of
an individual, a party or nonparty making the filing
may include only:

(1) the last four digits of the social-security number
and taxpayer-identification number;
(2) the year of the individual’s birth.;

(3) the minor’s initials;
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(b)

FEDERAL RULES OF CRIMINAL PROCEDURE 7
(4) the last four digits of the financial-account

number; and

(5) the city and state of the home address.

Exemptions from the Redaction Requirement.

The redaction requiremeﬁt does not apply to the

following:

(1) a financial-account number or real property
address that identifies the property allegedly
subject to forfeiture in a forfeiture proceeding;

(2) the record of an administrative or agency
proceeding;

(3) the official record of a state-court proceeding;

(4) the record of a court or tribunal, if that record
was not subject to the redaction requirement
when originally filed;

(5) a filing covered by Rule 49.1(d);
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(c)

(d)

FEDERAL RULES OF CRIMINAL PROCEDURE
(6) a pro se filing in an action brought under 28

U.S.C. §§ 2241, 2254, or 2255;

(7) a court filing that is related to a criminal matter
or investigation and that is prepared before the
filing of a criminal charge or is not filed as part
of any docketed criminal case;

(8) an arrest or search warrant; and

(9) a charging document and an affidavit filed in
support of any charging document.

Immigration Cases. A filing in an action brought

under 28 U.S.C. § 2241 that relates to the petitioner’s

immigration rights is governed by Federal Rule of

Civil Procedure 5.2.

Filings Made Under Seal. The court may order

that a filing be made under seal without redaction.

The court may later unseal the filing or order the
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(e)

®

(2

FEDERAL RULES OF CRIMINAL PROCEDURE 9

person who made the filing to file a redacted version

for the public record.

Protective Orders. For good cause, the court may

by order in a case:

(1) require redaction of additional information; or

(2) limit or prohibit a nonparty’s remote electronic
access to a document filed with the court.

Option for Additional Unredacted Filing Under

Seal. A person making a redacted filing may also file

an unredacted copy under seal. The court must retain

the unredacted copy as part of the record.

Option for Filing a Reference List. A filing that

contains redacted information may be filed together

with a reference list that identifies each item of

redacted information and specifies an appropriate

identifier that uniquely corresponds to each item

listed. The list must be filed under seal and may be
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amended as of right. Any reference in the case to a
listed identifier will be construed to refer to the
corresponding item of information. |

(h) Waiver of Protection of Identifiers. A person
waives the protection of Rule 49.1(a) as to the
person’s own information by filing it without
redaction and not under seal.

[Model Form for Use in 28 U.S.C. § 2254 Cases

Involving a Rule 9 Issue under Section 2254 of Title

28, United States Code]
(Abrogated.)
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE"

Rule 1. Scope; Definitions

* %k k k %

(b) Definitions. The following definitions apply to these

2 rules:

% %k % %

4 (11) “Victim” means a “crime victim” as defined in 18

U.S.C. § 3771(e).

* %k %k k ok

Committee Note

Subdivision (b)(11). This amendment incorporates the
definition of the term “crime victim” found in the Crime Victims’
Rights Act, codified at 18 U.S.C. § 3771(e). It provides that “the
term ‘crime victim’ means a person directly and proximately harmed
as aresult of the commission of a Federal offense or an offense in the
District of Columbia.”

Upon occasion, disputes may arise over the question whether
a particular person is a victim. Although the rule makes no special
provision for such cases, the courts have the authority to do any
necessary fact finding and make any necessary legal rulings.

*New material is underlined; matter to be omitted is lined through.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The Committee revised the text of Rule 1(b)(11) in response
to public comments by transferring portions of the subdivision
relating to who may assert the rights of a victim to Rule 60(b)(2).
The Committee Note was revised to reflect that change and to
indicate that the Court has the power to decide any dispute as to who
is a victim.

Rule 12.1. Notice of an Alibi Defense

* k k ok %
(b) Disclosing Government Witnesses.
(1) Disclosure.

(A) In General. If the defendant serves a Rule
12.1(a)(2) notice, an attorney for the
government must disclose in writing to the
defendant or the defendant’s attorney:

(1) &) the name;—address;and-telephone
number of each witness_— and the

address and telephone number of each
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(B)

witness other than a victim — that the

government intends to rely on to

establish that the defendant’spresence

defendant was present at the scene of

the alleged offense; and
(i) (B)each government rebuttal witness to
the defendant’s alibi defense.

Victim's Address and T elephone Number. If

the government intends to rely on a victim’s

testimony to establish that the defendant was

present at the scene of the alleged offense and

the defendant establishes a need for the

victim’s address and telephone number, the

court may:

(i) order the government to provide the

information in writing to the defendant

or the defendant’s attorney; or
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(ii) fashion a reasonable procedure that

allows preparation of the defense and

also protects the victim’s interests.

(2) Time to Disclose. Unless the court directs
otherwise, an attorney for the government must
give its Rule 12.1(b)(1) disclosure within 10 days
after the defendant serves notice of an intended
alibi defense under Rule 12.1(a)(2), but no later
than 10 days before trial.

(c) Continuing Duty to Disclose.

(1) In General. Both an attorney for the government
and the defendant must promptly disclose in
writing to the other party the name; of each

additional witness — and the address; and

telephone number of each additional witness other

than a victim — if:
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(A) 1 the disclosing party learns of the witness
before or during trial; and

(B)‘ t2) the witness should have been disclosed
under Rule 12.1(a) or (b) if the disclosing
party had known of the wi-tness earlier.

(2) Address and Telephone Number of an Additional

Victim Witness. The address and telephone

number of an additional victim witness must not be

disclosed except as provided in Rule 12.1

(b)(1)(B).

% % %k % %

Committee Note

Subdivisions (b) and (c). The amendment implements the
Crime Victims’ Rights Act, which states that victims have the right
to be reasonably protected from the accused and to be treated with
respect for the victim’s dignity and privacy. See 18 U.S.C.
§ 3771(a)(1) & (8). The rule provides that a victim’s address and
telephone number should not automatically be provided to the
defense when an alibi defense is raised. If a defendant establishes a
need for this information, the court has discretion to order its
disclosure or to fashion an alternative procedure that provides the
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defendant with the information necessary to prepare a defense, but
also protects the victim’s interests.

In the case of victims who will testify concerning an alibi
claim, the same procedures and standards apply to both the
prosecutor’s initial disclosure and the prosecutor’s continuing duty to
disclose under subdivision (c).

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The Committee made very minor changes in the text at the
suggestion of the Style Consultant. The Committee revised the Note
inresponse to public comments, omitting the suggestion that the court
might upon occasion have the defendant and victim meet.

Rule 17. Subpoena

% % ok k %

() Producing Documents and Objects.

* % % ok %

(3) Subpoena for Personal or _Confidential

Information About a Victim. After a complaint,

indictment, or information is filed, a subpoena

requiring the production of personal or confidential
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information about a victim may be served on a

third party only by court order. Before entering the

order and unless there are exceptional

circumstances, the court must require giving notice

to the victim so that the victim can move to quash

or modify the subpoena or otherwise object.

* % % ok %

Committee Note

Subdivision (c)(3). This amendment implements the Crime
Victims’ Rights Act, codified at 18 U.S.C. § 3771(a)(8), which states
that victims have a right to respect for their “dignity and privacy.”
The rule provides a protective mechanism when the defense
subpoenas a third party to provide personal or confidential
information about a victim. Third party subpoenas raise special
concerns because a third party may not assert the victim’s interests,
and the victim may be unaware of the subpoena. Accordingly, the
amendment requires judicial approval before service of a subpoena
seeking personal or confidential information about a victim from a
third party. The phrase “personal or confidential information,” which
may include such things as medical or school records, is left to case
development.

The amendment provides a mechanism for notifying the
victim, and makes it clear that a victim may move to quash or modify
the subpoena under Rule 17(c)(2) — or object by other means such
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as a letter — on the grounds that it is unreasonable or oppressive.
The rule recognizes, however, that there may be exceptional
circumstances in which this procedure may not be appropriate. Such
exceptional circumstances would include, evidence that might be lost
or destroyed if the subpoena were delayed or a situation where the
defense would be unfairly prejudiced by premature disclosure of a
sensitive defense strategy. The Committee leaves to the judgment of
the court a determination as to whether the judge will permit the
question whether such exceptional circumstances exist to be decided
ex parte and authorize service of the third-party subpoena without
" notice to anyone.

The amendment applies only to subpoenas served after a
complaint, indictment, or information has been filed. It has no
application to grand jury subpcenas. When the grand jury seeks the

- production of personal or confidential information, grand jury secrecy
affords substantial protection for the victim’s privacy and dignity
interests.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

The proposed amendment omits the language providing for ex
parte issuance of a court order authorizing a subpoena to a third party
for private or confidential information about a victim. The last
sentence of the amendment was revised to provide that unless there
are exceptional circumstances the court must give the victim notice
before a subpoena seeking the victim’s personal or confidential
information can be served upon a third party. It was also revised to
add the language “or otherwise object” to make it clear that the
victim’s objection might be lodged by means other than a motion,
such as a letter to the court.
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Rule 18. Place of Prosecution and Trial

Unless a statute or these rules permit otherwise, the
2 government must prosecute an éffense in a district where the
offense was committed. The court must set the place of trial
4 within the district with due regard for the convenience of the
defendant, any victim, and the witnesses, and the prompt

6 administration of justice.

Committee Note

The rule requires the court to consider the convenience of
victims — as well as the defendant and witnesses — in setting the
place for trial within the district. The Committee recognizes that the
court has substantial discretion to balance any competing interests.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

There were no changes in the text of the rule. The Committee
Note was amended to delete a statutory reference that commentators
found misleading, and to draw attention to the court’s discretion to
balance the competing interests, which may be more important as the
court must consider a new set of interests.
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Rule 32. Sentencihg and Judgment

(a) [Reserved.]—Prefinitions—TFhe—folowmg—defimtions

(19 . . k)

(14 . . 2

* % % k %

(c) Presentence Investigation.

(1) Required Investigation.

% % k k %
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(B) Restitution. If the law requires—permits
restitution, the probation officer must conduct
an investigation and submit a report that
contains sufficient information for the court

to order restitution.

* ok ok k ok

(d) Presentence Report.

* % %k k k

(2) Additional Information. The presentence report
must also contain the following-mformation:
(A) the defendant’s history and characteristics,
including:
(i) any prior criminal record,
(1) the defendant’s financial condition; and
(iii) any circumstances affecting the

defendant’s behavior that may be
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helpful in imposing sentence or in
correctional treatment;

(B) vertfted information;—stated—in—a
nonargumentatrvestyle; that assesses the any
financial, social, psychological, and medical
impact on any victim—individual—against
whonrthe-offense ras-beencommitted;

* ok ok k k
(i) Sentencing.
% %k k ok %
(4) Opportunity to Speak.

(A) By a Party. Before imposing sentence, the
court must:

(1) provide the defendant’s attorney an
opportunity to speak on the defendant’s

behalf;

58



48

49

50

51

52

53

54

55

56

57

58

59

60

61

62

63

FEDERAL RULES OF CRIMINAL PROCEDURE 13

(B)

(i) address the defendant personally in
order to permit the defendant to speak
“or present any information to mitigate
the sentence; and
(iii) provide an attorney for the government
an opportunity to speak equivalent to
that of the defendant’s attorney.
By a Victim. Before imposing sentence, the
court must address any victim of a-the crime
of-viotenceorsexualabuse-who is present at

sentencing and must permit the victim to be

reasonably heard—speak—or—submit—any
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6 i repatguardian—if-the-vict
65 1s—younger—thamr—18—years—or—ts
66 ncompetent;or

. . _— |

68 relatives—the—court—designates;—if—the
6  irmied fors ted
70 Dk k

Committee Note

Subdivision (a). The Crime Victims’ Rights Act, codified as
18 U.S.C. § 3771(e), adopted a new definition of the term “crime
victim.” The new statutory definition has been incorporated in an
amendment to Rule 1, which supersedes the provisions that have been
deleted here.

Subdivision (c)(1). This amendment implements the victim’s
statutory right under the Crime Victims’ Rights Act to “full and
timely restitution as provided in law.” See 18 U.S.C. § 3771(a)(6).
Whenever the law permits restitution, the presentence investigation
report should contain information permitting the court to determine
whether restitution is appropriate.

Subdivision (d)(2)(B). This amendment implements the
Crime Victims’ Rights Act, codified at 18 U.S.C. § 3771. The
amendment makes it clear that victim impact information should be
treated in the same way as other information contained in the
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presentence report. It deletes language requiring victim impact
information to be “verified” and “‘stated in a nonargumentative style”
because that language does not appear in the other subparagraphs of
Rule 32(d)(2).

Subdivision (i)(4). The deleted language, referring only to
victims of crimes of violence or sexual abuse, has been superseded by
the Crime Victims’ Rights Act, 18 U.S.C. § 3771(e). The act defines
the term “crime victim” without limiting it to certain crimes, and
provides that crime victims, so defined, have a right to be reasonably
heard at all public court proceedings regarding sentencing. A
companion amendment to Rule 1(b) adopts the statutory definition as
the definition of the term “victim” for purposes of the Federal Rules
of Criminal Procedure, and explains who may raise the rights of a
victim, so the language in this subdivision is no longer needed.

Subdivision (i)(4) has also been amended to incorporate the
statutory language of the Crime Victims’ Rights Act, which provides
that victims have the right “to be reasonably heard” in judicial
proceedings regarding sentencing. See 18 U.S.C. § 3771(a)(4). The
amended rule provides that the judge must speak to any victim
present in the courtroom at sentencing.  Absent unusual
circumstances, any victim who is present should be allowed a
reasonable opportunity to speak directly to the judge.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

No changes were made in the text of the rule. In response to
public comments, the Committee Note was amended to make it clear
that absent unusual circumstances any victim who is in the courtroom
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should have a reasonable opportunity to speak directly to the judge.

Rule 41. Search and Seizure

% %k k k k

(b) Authority to Issue a Warrant. At the request of a

federal law enforcement officer or an attorney for the

government:

&)

@

* %k k %k k

a magistrate judge — in an investigation of
domestic terrorism or iﬁtemational terrorism —
with authority in any district in which activities
related to the terrorism may have occurred has
authority to issue a warrant for a person or property
within or outside that district; and

a magistrate judge with authority in the district has
authority to issue a warrant to install within the

district a tracking device; the warrant may
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authorize use of the device to track the movement
of a person or property located within the district,
outside the district, or both:; and

a magistrate judge having authority in any district

where activities related to the crime may have

occurred, or in the District of Columbia, may issue

a warrant for property that is located outside the

jurisdiction of any state or district, but within any

of the following:

(A) a United States territory, possession, or

commonwealth;

(B) the premises — no matter who owns them —

of a United States diplomatic_or consular

mission in a foreign state, including any

appurtenant building, part of a building, or

land used for the mission’s purposes; or
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(C) aresidence and any appurtenant land owned

or leased by the United States and used by

United States personnel assigned to a United

States diplomatic or consular mission in a

foreign state.

% % k k %

Committee Note

Subdivision (b)(5). Rule 41(b)(5) authorizes a magistrate
judge to issue a search warrant for property located within certain
delineated parts of United States jurisdiction that are outside of any
State or any federal judicial district. The locations covered by the
rule include United States territories, possessions, and
commonwealths not within a federal judicial district as well as certain
premises associated with United States diplomatic and consular
missions. These are locations in which the United States has a legally
cognizable interest or in which it exerts lawful authority and control.
The rule is intended to authorize a magistrate judge to issue a search
warrant in any of the locations for which 18 U.S.C. § 7(9) provides
jurisdiction. The difference between the language in this rule and the
statute reflect the style conventions used in these rules, rather than
any intention to alter the scope of the legal authority conferred.
Under the rule, a warrant may be issued by a magistrate judge in any
district in which activities related to the crime under investigation
may have occurred, or in the District of Columbia, which serves as
the default district for venue under 18 U.S.C. § 3238.
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Rule 41(b)(5) provides the authority to issue warrants for the
seizure of property in the designated locations when law enforcement
officials are required or find it desirable to obtain such warrants. The
Committee takes no position on the question whether the Constitution
requires a warrant for searches covered by the rule, or whether any
international agreements, treaties, or laws of a foreign nation might
be applicable. The rule does not address warrants for persons, which
could be viewed as inconsistent with extradition requirements.

CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

With the assistance of the Style Consultant, the Committee
revised (b)(5)(B) and (C) for greater clarity and compliance with the
style conventions governing these rules. Because the language no
longer tracks precisely the statute, the Committee Note was revised
to state that the proposed rule is intended to have the same scope as
the jurisdictional provision upon which it was based, 18 U.S.C.

§ 7(9).
Rule 60. Victim’s Rights
(a) In General.

2 (1) Notice of a Proceeding. The government must use

its best efforts to give the victim reasonable.

4 accurate, and timely notice of any public court

proceeding involving the crime.
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2

Attending the Proceeding. The court must not

exclude a victim from a public court proceeding

involving the crime, unless the court determines by

clear and convincing evidence that the victim’s

testimony would be materially altered if the victim

heard other testimony at that proceeding. In

determining whether to exclude a victim, the court

must make every effort to permit the fullest

attendance possible by the victim and must

consider reasonable alternatives to exclusion. The

reasons for any exclusion must be clearly stated on

the record.

Right to Be Heard on Release, a Plea, or

Sentencing. The court must permit a victim to be

reasonably heard at any public proceeding in the

district court concerning release, plea, or

sentencing involving the crime.
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(b) Enforcement and Limitations.

1

3

Time for Deciding a Motion. The court must

promptly decide any motion asserting a victim’s

rights described in these rules.

Who May Assert the Rights. A victim’s rights

described in these rules may be asserted by the

victim, the victim’s lawful representative, the

attorney for the government. or any other person as

authorized by 18 U.S.C. § 3771(d) and (e).

Multiple Victims. If the court finds that the number

of victims makes it impracticable to accord all of

them their rights described in these rules. the court

must fashion a reasonable procedure that gives

effect to these rights without unduly complicating

or prolonging the proceedings.

Where Rights May Be Asserted. A victim’s rights

described in these rules must be asserted in the
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district where a defendant is being prosecuted for

the crime.

Limitations on Relief. A victim may move to

reopen a plea or sentence only if*

(A) the victim asked to be heard before or during

the proceeding at issue, and the request was

denied;

(B) the victim petitions the court of appeals for a

writ of mandamus within 10 days after the

denial, and the writ is granted; and

(C) in the case of a plea, the accused has not

pleaded to the highest offense charged.

No New Trial. A failure to afford a victim any

right described in these rules is not grounds for a

new trial.
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Committee Note

This rule implements several provisions of the Crime Victims’
Rights Act, codified at 18 U.S.C. § 3771, in judicial proceedings in
the federal courts.

Subdivision (a)(1). This subdivision incorporates 18 U.S.C.
§ 3771(a)(2), which provides that a victim has a “right to reasonable,
accurate, and timely notice of any public court proceeding. . ..” The
enactment of 18 U.S.C. § 3771(a)(2) supplemented an existing
statutory requirement that all federal departments and agencies
engaged in the detection, investigation, and prosecution of crime
identify victims at the earliest possible time and inform those victims
of various rights, including the right to notice of the status of the
investigation, the arrest of a suspect, the filing of charges against a
suspect, and the scheduling of judicial proceedings. See 42 U.S.C.
§ 10607(b) & (c)3)(A)-(D).

Subdivision (a)(2). This subdivision incorporates 18 U.S.C.
§ 3771(a)(3), which provides that the victim shall not be excluded
from public court proceedings unless the court finds by clear and
convincing evidence that the victim’s testimony would be materially
altered by attending and hearing other testimony at the proceeding,
and 18 U.S.C. § 3771(b), which provides that the court shall make
every effort to permit the fullest possible attendance by the victim.

Rule 615 of the Federal Rules of Evidence addresses the
sequestration of witnesses. Although Rule 615 requires the court
upon the request of a party to order the witnesses to be excluded so
they cannot hear the testimony of other witnesses, it contains an
exception for “a person authorized by statute to be present.”
Accordingly, there is no conflict between Rule 615 and this rule,
which implements the provisions of the Crime Victims’ Rights Act.
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Subdivision (a)(3). This subdivision incorporates 18 U.S.C.
§ 3771(a)(4), which provides that a victim has the “right to be
reasonably heard at any public proceeding in the district court
involving release, plea, [or] sentencing . . . .”

Subdivision (b). This subdivision incorporates the provisions
of 18 U.S.C. § 3771(d)(1), (2), (3), and (5). The statute provides that
the victim, the victim’s lawful representative, and the attorney for the
government, and any other person as authorized by 18 U.S.C.
§ 3771(d) and (e) may assert the victim’s rights. In referring to the
victim and the victim’s lawful representative, the committee intends
to include counsel. 18 U.S.C. § 3771(e) makes provision for the
rights of victims who are incompetent, incapacitated, or deceased, and
18 U.S.C. § 3771(d)(1) provides that “[a] person accused of the crime
may not obtain any form of relief under this chapter.”

The statute provides that those rights are to be asserted in the
district court where the defendant is being prosecuted (or if no
prosecution is underway, in the district where the crime occurred).
Where there are too many victims to accord each the rights provided
by the statute, the district court is given the authority to fashion a
reasonable procedure to give effect to the rights without unduly
complicating or prolonging the proceedings.

Finally, the statute and the rule make it clear that failure to
provide relief under the rule never provides a basis for a new trial.
Failure to afford the rights provided by the statute and implementing
rules may provide a basis for re-opening a plea or a sentence, but only
if the victim can establish all of the following: the victim asserted the
right before or during the proceeding, the right was denied, the victim
petitioned for mandamus within 10 days as provided by 18 U.S.C.
§ 3771 (d)(5)(B), and — in the case of a plea— the defendant did not
plead guilty to the highest offense charged.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

Subdivision (a)(2) was revised to make it clear that the duty
to permit fullest attendance arises in the context of the victim’s
possible exclusion.

Subdivision (b)(2) was revised to respond to concerns that the
amendments did not clearly state that the victim’s lawful
representative could assert the victim’s rights. The Committee Note
makes it clear that a victim or the lawful representative of a victim
may generally participate through counsel, and provides that any
other person authorized by 18 U.S.C. § 3771(d) and (e) may assert the
victim’s rights, such as persons authorized to raise the rights of
victims who are minors or are incompetent.

References throughout subdivision (b) were revised to
indicate that they were applicable to the victim’s rights described in
the Federal Rules of Criminal Procedure, not merely subdivision (a)
of Rule 60.

Other minor changes were made at the suggestion of the Style
Consultant to improve clarity.

Rule 6160. Title
1 These rules may be known and cited as the Federal

2 Rules of Criminal Procedure.
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CHANGES MADE TO PROPOSED AMENDMENT
RELEASED FOR PUBLIC COMMENT

No changes were made.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE’

Rule 7. The Indictment and the Information

* % % k%

(c) Nature and Contents.

% % % k %

Oy Eriminui—~Forfeiture—No—ud ot
, i erimrimd T

applreabte-statute:
)(2) Citation Error. Unless the defendant was
misled and thereby prejudiced, neither an error
in a citation nor a citation’s omission is a
ground to dismiss the indictment or

information or to reverse a conviction.

* New material is underlined; matter to be omitted is lined through.
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* % % ok k

Committee Note
The provision regarding forfeiture is obsolete. In 2000 the
same language was repeated in subdivision (a) of Rule 32.2, which
was intended to consolidate the rules dealing with forfeiture.

The committee’s proposed Booker amendment to Rule
32(d)(2)(F) — shown as a single underline below -- has been
approved by the Supreme Court (and will take effect on
December 1, 2007, unless Congress acts otherwise). The Rules

Committee has proposed a further amendment to the rule, which
is shown below as a double underline.

Rule 32. Sentence and Judgment

* %k ok ok ok

(d) Presentence Report.
* ok k k%
(2) Additional Information. The presentence report
must also contain the following information:
(A) the defendant’s history and characteristics,
including:

() any prior criminal record;
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(B)

©

(D)

(i) the defendant’s financial condition; and

(iii)) any circumstances affecting the
defendant’s behavior that may be
helpful in imposing sentence or in
correctional treatment;

verified information, stated in a

nonargumentative style, that assesses the

financial, social, psychological, and medical

impact on any individual against whom the

offense has been committed;

when appropriate, the nature and extent of

nonprison programs and resources available

to the defendant;

when the law provides for restitution,

information sufficient for a restitution order;
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(E) if the court orders a study under 18 U.S.C.
§ 3552(b), any resulting report and
recommendation; and

(F) any other information that the court requires,

including information relevant to the factors

under 18 U.S.C. § 3553(a); and

(G) whether the Government seeks forfeiture
under Rule 32.2.

* %k k ok ok

Committee Note
Subdivision (d)(2)(G). Rule 32.2(a) requires that the
indictment or information provide notice to the defendant of the
government’s intent to seek forfeiture as part of the sentence. The
amendment provides that the same notice be provided as part of the

presentence report to the court. This will ensure timely consideration
of the issues concerning forfeiture as part of the sentencing process.

Rule 32.2. Criminal Forfeiture
(a) Notice to the Defendant. A court must not enter a

judgment of forfeiture in a criminal proceeding unless
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the indictment or information contains notice to the
defendant that the government will seek the forfeiture of
property as part of any sentence in accordance with the

applicable statute. The notice should not be designated

as a count of the indictment or information. The

indictment or information need not identify the property

subject to forfeiture or specify the amount of any

forfeiture money judgment that the government seeks.

Entering a Preliminary Order of Forfeiture

(1) InGeneral: Forfeiture Phase of the Trial.

(A) Forfeiture Determinations. As soon as

practical after a verdict or finding of guilty;
— or after a plea of guilty or nolo contendere
is accepted; — on any count in an indictment
or information on regardimg which criminal
forfeiture is sought, the court must determine

what property is subject to forfeiture under
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the applicable statute. If the government
seeks forfeiture of specific property, the court
must determine whether the government has
established the requisite nexus between the
property and the offense. If the government
seeks a personal money judgment, the court
must determine the amount of money that the
defendant will be ordered to pay.

Evidence _and Hearing. The court’s

determination may be based on evidence
already in the record, including any written

plea agreement, or; and on any additional

evidence or information submitted by the

parties and accepted by the court as relevant

and reliable. Iftf the forfeiture is contested,

on either party’s request the court must

conduct a hearingonrevidenceorinformation
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presented-by-thepartres-atahearmg after the

verdict or finding of guilt.

(2) Preliminary Order.

(A) Contents. If the court finds that property is

subject to forfeiture, it must promptly enter a
preliminary order of forfeiture setting forth
the amount of any money judgment, or
directing the forfeiture of specific property,

and directing the forfeiture of any substitute

assets if the government has met the statutory
criteria, withoutregard-to—any-third—party’s
mterestinattorpartofit. The order must be

entered without regard to any third party’s

interest in the property. Determining whether

a third party has such an interest must be
deferred until any third party files a claim in

an ancillary proceeding under Rule 32.2(c).
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(B)

Timing. Unless doing so is impractical, the

court must enter the preliminary order of

forfeiture sufficiently in advance of

sentencing to allow the parties to suggest

revisions or modifications before the order

becomes final as to the defendant under Rule

32.2(b)(4).

General Order. If, before sentencing, the

court cannot identify all the specific property

subject to forfeiture or calculate the total

amount of the money judgment, the court

may enter a forfeiture order listing any

identified property, describing other property

in general terms, and stating that the order

will be amended under Rule 32.2(e)(1) when

additional specific property is identified or
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the amount of the money judgment has been

calculated.

(3) Seizing Property. The entry of a preliminary order

of forfeiture authorizes the Attorney General (or a
designee) to seize the specific property subject to
forfeiture; to conduct any discovery the court
considers proper in identifying, locating, or
disposing of the property; and to commence
proceedings that comply with any statutes
governing third party rights. Atsentencmg—-or-at
. bof i the—defend
consents—the-orderof forfeiture becomes-finat-as
to-the-defendant-and-must-be made-a—part-of-the
sentenee—and-be-mmctuded-mnthejudgment—The

court may include in the order of forfeiture
conditions reasonably necessary to preserve the

property’s value pending any appeal.
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(4) Sentence and Judgment.

(A) When Final. At sentencing — or at any time

before sentencing if the defendant consents

— the preliminary order of forfeiture

becomes final as to the defendant. If the

order directs the defendant to forfeit specific

assets, it remains preliminary as to third

parties until the ancillary proceeding is

concluded under Rule 32.2 (¢).

Notice and Inclusion in Judgment. The

district court must include the forfeiture when

orally announcing the sentence or otherwise

ensure that the defendant knows of the

forfeiture at sentencing. The court must also

include the order of forfeiture, directly or by

reference, in the judgment. but the court’s
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failure to do so may be corrected at any time

under Rule 36.

Time for Appeal. The time for a party to file

an appeal from the order of forfeiture, or

from the district court’s failure to_enter én

order, begins to run when judgment is

entered. If the court later amends or declines

to amend an order of forfeiture to include an

additional asset under Rule 32.2(e), a party

may file an appeal regarding that asset under

Federal Rule of Appellate Procedure 4(b).

The time for that appeal runs from the date

when the order granting or denying the

amendment becomes final.

(4 5) Jury Determination.

(A)

Retaining Jury. Bpomraparty’srequestina
ik "’ ?
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guttty; thejury must In any case tried before

a jury, if the indictment or information states

that the government is seeking forfeiture, the

court must determine before the jury begins

deliberating whether either party requests that

the jury be retained to determine the

forfeitability of specific property if it returns

a guilty verdict.

Special Verdict Form. If a timely request to

have the jury determine the forfeiture is

made, the government must submit a

proposed Special Verdict Form listing each

asset subject to forfeiture and asking the jury

to determine whether the government has
established the requisite nexus between the
property and the offense committed by the

defendant.
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(6) Notice of the Order of Forfeiture.

(A) Publishing and Sending Notice. If the court

©

orders the forfeiture of specific property, the

government must publish notice of the order

and send notice to any person who reasonably

appears to be a potential claimant with

standing to contest the forfeiture in the

ancillary proceeding.

Content of Notice. The notice must describe

the forfeited property, state the times under

the applicable statute when a petition

contesting the forfeiture must be filed, and

state the name and contact information for the

attorney for the government to be served with

the petition.

Means of Publication. Publication must take

place as described in Supplemental Rule
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(0A]

G(4)(a)(iii) of the Federal Rules of Civil

Procedure, and may be by any means

described in Supplemental Rule G(4)(a)(iv).

Publication is unnecessary if any exception in

Supplemental Rule G(4)(a)(i) applies.

(D) Means of Sending Notice. The notice may be

sent in accordance with Supplemental Rule

G(4)(b)(ii1)-(v) of the Federal Rules of Civil

Procedure.

Interlocutory Sale. At any time before entry of a

final order of forfeiture, the court may, in

accordance with Supplemental Rule G(7) of the

Federal Rules of Civil Procedure, order the

interlocutory sale of property alleged to be

forfeitable.

* % % %k %

Committee Note
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Subdivision (a). The amendment responds to some
uncertainty regarding the form of the required notice that the
government will seek forfeiture as part of the sentence, making it
clear that the notice should not be designated as a separate count in
an indictment or information. The amendment also makes it clear
that the indictment or information need only provide general notice
that the government is seeking forfeiture, without identifying the
specific property being sought. This is consistent with the 2000
Committee Note, as well as many lower court decisions.

The court may direct the government to file a bill of
particulars to inform the defendant of the identity of the property that
the government is seeking to forfeit or the amount of any money
judgment sought [if necessary] to enable the defendant to prepare a
defense [or to avoid unfair surprise]. See, e.g., United States v.
Moffitt, Zwerdling, & Kemler, P.C., 83 F.3d 660, 665 (4th Cir. 1996)
(holding that the government need not list each asset subject to
forfeiture in the indictment because notice can be provided in a bill
of particulars); United States v. Vasquez-Ruiz, 136 F. Supp.2d 941,
944 (N.D. Il1. 2001) (directing the government to identify in a bill of
particulars, at least 30 days before trial, the specific items of property,
including substitute assets, that it claims are subject to forfeiture);
United States v. Best, 657 F. Supp. 1179, 1182 (N.D. Ill. 1987)
(directing the government to provide a bill of particulars apprising the
defendants as to the time periods during which they obtained the
specified classes of property through their alleged racketeering
activity and the interest in each of these properties that was allegedly
obtained unlawfully).

Subdivision (b)(1). Rule 32.2(b)(1) sets forth the procedure
for determining if property is subject to forfeiture. Subparagraph (A)
is carried forward from the current Rule without change.
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Subparagraph (B) clarifies that the parties may submit
additional evidence relating to the forfeiture in the forfeiture phase of
the trial, which may be necessary even if the forfeiture is not
contested. Subparagraph (B) makes it clear that in determining what
evidence or information should be accepted, the court should consider
relevance and reliability. Finally, subparagraph (B) requires the court
to hold a hearing when forfeiture is contested. The Committee
foresees that in some instances live testimony will be needed to
determine the reliability of proffered information. [Cf. Rule
32.1(b)(1)(B)(iii) (providing the defendant in a proceeding for
revocation of probation or supervised release with the opportunity,
upon request, to question any adverse witness unless the judge
determines this is not in the interest of justice).]

Subdivision (b)(2)(A). Current Rule 32.2(b) provides the
procedure for issuing a preliminary order of forfeiture once the court
finds that the government has established the nexus between the
property and the offense (or the amount of the money judgment). The
amendment makes clear that the preliminary order may include
substitute assets if the government has met the statutory criteria.

Subdivision (b)(2)(B). This new subparagraph focuses on the
timing of the preliminary forfeiture order, stating that the court should
issue the order “sufficiently in advance of sentencing to allow the
parties to suggest revisions or modifications before the order becomes
final.” Many courts have delayed entry of the preliminary order until
the time of sentencing. This is undesirable because the parties have
no opportunity to advise the court of omissions or errors in the order
before it becomes final as to the defendant (which occurs upon oral
announcement of the sentence and the entry of the criminal
judgment). Once the sentence has been announced, the rules give the
sentencing court only very limited authority to correct errors or
omissions in the preliminary forfeiture order. Pursuant to Rule 35(a),
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the district court may correct a sentence, including an incorporated
order of forfeiture, within seven”" days after oral announcement of the
sentence. During the seven day period, corrections are limited to
those necessary to correct “arithmetical, technical, or other clear
error.” See United States v. King, 368 F. Supp. 2d 509, 512-13 (D.
S.C. 2005). Corrections of clerical errors may also be made pursuant
to Rule 36. If the order contains errors or omissions that do not fall
within Rules 35(a) or 36, and the court delays entry of the preliminary
forfeiture order until the time of sentencing, the parties may be left
with no alternative to an appeal, which is a waste of judicial
resources. The amendment requires the court to enter the preliminary
order in advance of sentencing to permit time for corrections, unless
it is not practical to do so in an individual case.

Subdivision (b)(2)(C). The amendment explains how the
court is to reconcile the requirement that it make the order of
forfeiture part of the sentence with the fact that in some cases the
government will not have completed its post-conviction investigation
to locate the forfeitable property by the time of sentencing. In that
case the court is authorized to issue an order of forfeiture describing
the property in “general” terms, which order may be amended
pursuant to Rule 32.2(e)(1) when additional specific property is

identified.

The authority to issue a general forfeiture order should be
used only in unusual circumstances and not as a matter of course. For
cases in which a general order was properly employed, see United
States v. BCCI Holdings (Luxembourg), 69 F. Supp. 2d 36 (D.D.C.
1999) (ordering forfeiture of all of a large, complex corporation’s

"The seven day period under Rule 35(a) may change to 14 days under
the current proposals associated with the time computation amendments
to Rule 45.
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assets in the United States, permitting the government to continue
discovery necessary to identify those assets); United States v.
Saccoccia, 898 F. Supp. 53 (D.R.I. 1995) (ordering forfeiture of up
to a specified amount of laundered drug proceeds so that the
government could continue investigation which led to the discovery
and forfeiture of gold bars buried by the defendant in his mother’s
back yard).

Subdivisions (b)(3) and (4). The amendment moves the
language explaining when the order of forfeiture becomes final as to
the defendant to new subparagraph (b)(4)(A), where it is coupled with
new language explaining that the order is not final as to third parties
until the completion of the ancillary proceedings provided for in Rule
32.2(c).

New subparagraphs (B) and (C) are intended to clarify what
the district court is required to do at sentencing, and to respond to
conflicting decisions in the courts regarding the application of Rule
36 to correct clerical errors. The new subparagraphs add considerable
detail regarding the oral announcement of the forfeiture at sentencing,
the reference to the order of forfeiture in the judgment and
commitment order, the availability of Rule 36 to correct the failure to
include the order of forfeiture in the judgment and commitment order,
and the time to appeal.

Subparagraph (b)(5)(A). The amendment clarifies the
procedure for requesting a jury determination of forfeiture. The goal
is to avoid an inadvertent waiver of the right to a jury determination,
while also providing timely notice to the court and to the jurors
themselves if they will be asked to make the forfeiture determination.
The amendment requires that the court determine whether either party
requests a jury determination of forfeiture in cases where the
government has given notice that it is seeking forfeiture and a jury
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has been empaneled to determine guilt or innocence. The rule
requires the court to make this determination before the jury retires.
Jurors who know that they may face an additional task after they
return their verdict will be more accepting of the additional
responsibility in the forfeiture proceeding, and the court will be better
able to plan as well.

Although the rule permits a party to make this request just
before the jury retires, it is desirable, when possible, to make the
request earlier, at the time when the jury is empaneled. This allows
the court to plan, and also allows the court to tell potential jurors what
to expect in terms of their service.

Subparagraph (b)(5)(B) explains that “‘the government must
submit a proposed Special Verdict Form listing each asset subject to
forfeiture.” Use of such a form is desirable, and the government is in
the best position to draft the form.

Subdivisions (b)(6) and (7). These provisions are based
upon the civil forfeiture provisions in Supplemental Rule G of the
Federal Rules of Civil Procedure, which are also incorporated by
cross reference. The amendment governs such mechanical and
technical issues as the manner of publishing notice of forfeiture to
third parties and the interlocutory sale of property, bringing practice
under the Criminal Rules into conformity with the Civil Rules.

Rule 41. Search and Seizure

% % % k %

(e) Issuing the Warrant.
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* % k % %

(2) Contents of the Warrant.

BO)

% % k % %

Warrant to Search for Electronically Stored

Information. A warrant may authorize the

seizure of electronic storage media or the

seizure or copying of electronically stored

information. Unless otherwise specified, the

warrant authorizes later review of the storage

media or electronically stored information

consistent with the warrant. The time for the

executing the warrant in Rule 41(e) and (f)

refers to the seizing or on-site copying of the

storage media or electronically stored

information, and not to any later review.

Warrant for a Tracking Device. A tracking-

device warrant must identify the person or
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property to be tracked, designate the
magistrate judge to whom it must be
returned, and specify a reasonable length of
time that the device may be used. The time
must not exceed 45 days from the date the
warrant was issued. The court may, for good
cause, grant one or more extensions for a
reasonable period not to exceed 45 days each.
The warrant must command the officer to:
* k % % %
Executing and Returning the Warrant.

(1) Warrant to Search for and Seize a Person or

Property.

* Xk k %k %
(B) Inventory. An officer present during the

execution of the warrant must prepare and

verify an inventory of any property seized.
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The officer must do so in the presence of
another officer and the person from whom, or
from whose premises, the property was taken.
If either one is not present, the officer must
prepare and verify the inventory in the
presence of at least one other credible person.

In a case involving the seizure of electronic

storage media or the seizure or copying of

electronically stored information, the

inventory may be limited to a description of

the physical storage media that was seized or

copied. The officer may maintain a copy of

the electronically stored information that was

seized or copied.

% % % k% %

Committee Note
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Subdivision (e)(2). Computers and other electronic storage
media commonly contain such large amounts of information that it is
often impractical for law enforcement to review all of the information
during execution of the warrant at the search location. This rule
acknowledges the need for a two-step process: officers may seize or
copy the entire storage medium and review it later to determine what
electronically stored information falls within the scope of the warrant.

The term “electronically stored information” is drawn from
Rule 34(a) of the Federal Rules of Civil Procedure, which states that
it includes “writings, drawings, graphs, charts, photographs, sound
recordings, images, and other data or data compilations stored in any
medium from which information can be obtained.” The 2006
Advisory Committee Note to Rule 34(a) explains that the description
is intended to cover all current types of computer-based information
and to encompass future changes and developments. This same broad
and flexible description is intended under Rule 41.

In addition to addressing the “two step process” inherent in
searches for electronically stored information, the Rule limits the 10
[14]™" day execution period to the actual execution of the warrant and
the on-site activity. While consideration was given to a presumptive
time period within which any subsequent offsite review of the media
or electronically stored information would take place, the practical
reality is that there is no basis for a “one size fits all” presumptive
period. A substantial amount of time can be involved in the forensic
imaging and review of information. This is due to the sheer size of
the storage capacity of media, difficulties created by encryption and
booby traps, and the workload of the computer labs. The rule does

X%,

The ten day period under Rule 41(e) may change to 14 days under the
current proposals associated with the time computation amendments to
Rule 45.
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not prevent a judge from imposing a deadline for the return of the
storage media or access to the electronically stored information at the
time the warrant is issued. However, to arbitrarily set a presumptive
time period for the return could result in frequent petitions to the
Court for additional time.

It was not the intent of the amendment to leave the property
owner without an expectation of the timing for return of the property,
excluding contraband or instrumentalities of crime, or a remedy.
Current Rule 41(g) already provides a process for the “person
aggrieved” to seek an order from the Court for a return of the
property, including storage media or electronically stored
information, under reasonable circumstances.

Where the “person aggrieved” requires earlier access to the
storage media or the electronically stored information than anticipated
by law enforcement or ordered by the Court, the Court on a case by
case basis can fashion an appropriate remedy taking into account the
time needed to image and search the data, and any prejudice to the

aggrieved party.

Subdivision (f)(1). Current Rule 41(f)(1) does not address
the question of whether the inventory should include a description of
the electronically stored information contained in the media seized.
Where it is impractical to record a description of the electronically
stored information at the scene, the inventory may list the physical
storage media seized. Recording a description of the electronically
stored information at the scene is likely to be the exception, and not
the rule, given the large amounts of information contained on
electronic storage media, and the impracticality for law enforcement
to image and review all of the information during the execution of the
warrant. This is consistent with practice in the “paper world.” In
circumstances where filing cabinets of documents are seized, routine
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practice is to list the storage devices, i.e. the cabinets, on the
inventory, as opposed to making a document by document list of the
contents.
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afteranottecorapaperhasbeenservedonthatparty; 3

% % k % ok

Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in

computing any time period specified in these rules, in

any local rule or court order, or in any statute that does

not specify a method of computing time.

(1) Period Stated in Days or a Longer Unit. When

the period is stated in days or a longer unit of time:

(A) exclude the day of the event that triggers the

period;

(B) count every day, including intermediate

Saturdays, Sundays, and legal holidays; and
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(C) include the last day of the period, but if the

last day is a Saturday, Sunday, or legal

holiday, the period continues to run until the

end of the next day that is not a Saturday,

Sunday. or legal holiday.

(2) Period Stated in Hours. When the period is stated

in hours:

(A) begin counting immediately on the

occurrence of the event that triggers the

period;

(B) count every hour, including hours during

intermediate Saturdays, Sundays, and legal

holidays; and

(C) if the period would end on a Saturday,

Sunday., or legal holiday, the period continues

to run until the same time on the next day that

is not a Saturday, Sunday, or legal holiday.
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(3) Inaccessibility of the Clerk’s Office. Unless the

court orders otherwise, if the clerk’s office is

inaccessible:

(A) on the last day for filing under Rule 45(a)(1),

then the time for filing is extended to the first

accessible day that is not a Saturday, Sunday,

or legal holiday; or

(B) during the last hour for filing under Rule
45(a)(2), then the time for filing is extended

to the same time on the first accessible day

that is not a Saturday, Sunday. or legal

holiday.

“Last Day” Defined. Unless a different time is set

by a statute, local rule, or court order, the last day

ends:

(A) forelectronic filing, at midnight in the court’s

time zone: and
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5)

(B) for filing by other means, when the clerk’s

office is scheduled to close.

“Next Day” Defined. The “next day” is

determined by continuing to count forward when

the period is measured after an event and backward

when measured before an event.

“Legal Holiday” Defined. “ILegal holiday” means:

(A) theday set aside by statute for observing New

Year’s Day, Martin Luther King Jr.’s

Birthday, Washington’s Birthday, Memorial

Day, Independence Day. ILabor Day.

Columbus Dav,‘Veterans’ Day. Thanksgiving

Day, or Christmas Day: and

(B) any other day declared a holiday by the

President, Congress, or the state where the

district court is located.
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Committee Note

Subdivision (a). Subdivision (a) has been amended to
simplify and clarify the provisions that describe how deadlines are
computed. Subdivision (a) governs the computation of any time
period found in a statute that does not specify a method of computing
time, a Federal Rule of Criminal Procedure, a local rule, or a court
order. In accordance with Rule 57(a)(1), a local rule may not direct
that a deadline be computed in a manner inconsistent with
subdivision (a). In making these time computation rules applicable
to statutory time periods, subdivision (a) is consistent with Civil Rule
6(a). It is also consistent with the language of Rule 45 prior to
restyling, when the rule applied to “computing any period of time.”
Although the restyled Rule 45(a) referred only to time periods
“specified in these rules, any local rule, or any court order,” some
courts nonetheless applied the restyled Rule 45(a) when computing
various statutory periods.

The time-computation provisions of subdivision (a) apply
only when a time period must be computed. They do not apply when
a fixed time to act is set. The amendments thus carry forward the
approach taken in Violette v. P.A. Days, Inc., 427 F.3d 1015, 1016
(6th Cir. 2005) (holding that Civil Rule 6(a) “does not apply to
situations where the court has established a specific calendar day as
a deadline”), and reject the contrary holding of In re American
Healthcare Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990)
(holding that Bankruptcy Rule 9006(a) governs treatment of a
date-certain deadline set by court order). If, for example, the date for
filing is “no later than November 1, 2007,” subdivision (a) does not
govern. But if a filing is required to be made “within 10 days” or
“within 72 hours,” subdivision (a) describes how that deadline is
computed.
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Subdivision (a) does not apply when computing a time period
set by a statute if the statute specifies a method of computing time.
See, e.g., 18 U.S.C. § 3142(d) (excluding Saturdays, Sundays, and
holidays from 10 day period). In addition, because the time period in
Rule 46(h) is derived from 18 U.S.C. §§ 3142(d) and 3144, the
Committee concluded that Rule 45(a) should not be applied to Rule
46(h).

Subdivision (a)(1). New subdivision (a)(1) addresses the
computation of time periods that are stated in days. It also applies to
time periods that are stated in weeks, months, or years. See, e.g.,
Rule 35(b)(1). Subdivision (a)(1)(B)’s directive to “count every day”
is relevant only if the period is stated in days (not weeks, months or
years).

Under former Rule 45(a), a period of 11 days or more was
computed differently than a period of less than 11 days. Intermediate
Saturdays, Sundays, and legal holidays were included in computing
the longer periods, but excluded in computing the shorter periods.
Former Rule 45(a) thus made computing deadlines unnecessarily
complicated and led to counterintuitive results. For example, a 10-
day period and a 14-day period that started on the same day usually
ended on the same day — and the 10-day period not infrequently
ended later than the 14-day period. See Miltimore Sales, Inc. v. Int’l
Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no
matter the length) are computed in the same way. The day of the
event that triggers the deadline is not counted. All other days —
including intermediate Saturdays, Sundays, and legal holidays — are
counted, with only one exception: if the period ends on a Saturday,
Sunday, or legal holiday, then the deadline falls on the next day that
is not a Saturday, Sunday, or legal holiday. An illustration is
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provided below in the discussion of subdivision (a)(5). Subdivision
(a)(3) addresses filing deadlines that expire on a day when the clerk’s
office is inaccessible.

Where subdivision (a) formerly referred to the “act, event, or
default” that triggers the deadline, the new subdivision (a) refers
simply to the “event” that triggers the deadline; this change in
terminology is adopted for brevity and simplicity, and is not intended
to change the meaning.

Periods previously expressed as less than 11 days will be
shortened as a practical matter by the decision to count intermediate
Saturdays, Sundays, and legal holidays in computing all periods.
Many of those periods have been lengthened to compensate for the
change. See, e.g., Rules 29(c)(1), 33(b)(2), 34, and 35(a).

Most of the 10-day periods were adjusted to meet the change
in computation method by setting 14 days as the new period. A 14-
day period corresponds to the most frequent result of a 10-day period
under the former computation method — two Saturdays and two
Sundays were excluded, giving 14 days in all. A 14-day period has
an additional advantage. The final day falls on the same day of the
week as the event that triggered the period — the 14th day after a
Monday, for example, is a Monday. This advantage of using week-
long periods led to adopting 7-day periods to replace some of the
periods set at less than 10 days, and 21-day periods to replace 20-day
periods. Thirty-day and longer periods, however, were generally
retained without change.

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of time periods that are stated in hours. No such
deadline currently appears in the Federal Rules of Criminal
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Procedure. But some statutes contain deadlines stated in hours, as do
some court orders issued in expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to
run immediately on the occurrence of the event that triggers the
deadline. The deadline generally ends when the time expires. If,
however, the time period expires at a specific time (say, 2:17 p.m.) on
a Saturday, Sunday, or legal holiday, then the deadline is extended to
the same time (2:17 p.m.) on the next day that is not a Saturday,
Sunday, or legal holiday. Periods stated in hours are not to be
“rounded up” to the next whole hour. Subdivision (a)(3) addresses
situations when the clerk’s office is inaccessible during the last hour
before a filing deadline expires.

Subdivision (a)(2)(B) directs that every hour be counted.
Thus, for example, a 72-hour period that commences at 10:23 a.m. on
Friday, November 2, 2007, will run until 9:23 a.m. on Monday,
November 5; the discrepancy in start and end times in this example
results from the intervening shift from daylight saving time to
standard time.

Subdivision (a)(3). When determining the last day of a filing
period stated in days or a longer unit of time, a day on which the
clerk’s office is not accessible because of the weather or another
reason is treated like a Saturday, Sunday, or legal holiday. When
determining the end of a filing period stated in hours, if the clerk’s
office is inaccessible during the last hour of the filing period
computed under subdivision (a)(2) then the period is extended to the

same time on the next day that is not a weekend, holiday or day when

the clerk’s office is inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court
orders otherwise.” In some circumstances, the court might not wish
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a period of inaccessibility to trigger a full 24-hour extension; in those
instances, the court can specify a briefer extension.

The text of the rule no longer refers to “weather or other
conditions” as the reason for the inaccessibility of the clerk’s office.
The reference to “weather” was deleted from the text to underscore
that inaccessibility can occur for reasons unrelated to weather, such
as an outage of the electronic filing system. Weather can still be a
reason for inaccessibility of the clerk’s office. The rule does not
attempt to define inaccessibility. Rather, the concept will continue to
develop through caselaw, see, e.g., William G. Phelps, When Is Office
of Clerk of Court Inaccessible Due to Weather or Other Conditions
for Purpose of Computing Time Period for Filing Papers under Rule
6(a) of Federal Rules of Civil Procedure, 135 A.L.R. Fed. 259 (1996)
(collecting cases). In addition, many local provisions address
inaccessibility for purposes of electronic filing, see, e.g., D. Kan. Rule
CR49.11 (“A Filing User whose filing is made untimely as the result
of a technical failure may seek appropriate relief from the court.”).

Subdivision (a)(4). New subdivision (a)(4) defines the end
of the last day of a period for purposes of subdivision (a)(1).
Subdivision (a)(4) does not apply in computing periods stated in
hours under subdivision (a)(2), and does not apply if a different time
is set by a statute, local rule, or order in the case. A local rule may,
for example, address the problems that might arise if a single district
has clerk’s offices in different time zones, or provide that papers filed
in a drop box after the normal hours of the clerk’s office are filed as
of the day that is date-stamped on the papers by a device in the drop
box.

28 U.S.C. § 452 provides that “[a]ll courts of the United
States shall be deemed always open for the purpose of filing proper
papers, issuing and returning process, and making motions and
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orders.” A corresponding provision exists in Rule 56(a). Some
courts have held that these provisions permit an after-hours filing by
-handing the papers to an appropriate official. See, e.g., Casalduc v.
Diaz, 117 F.2d 915,917 (1st Cir. 1941). Subdivision (a)(4) does not
address the effect of the statute on the question of after-hours filing;
instead, the rule is designed to deal with filings in the ordinary course
without regard to Section 452.

Subdivision (a)(5). New subdivision (a)(5) defines the
“next” day for purposes of subdivisions (a)(1)(C) and (a)(2)(C). The
Federal Rules of Criminal Procedure contain both forward-looking
time periods and backward-looking time periods. A forward-looking
time period requires something to be done within a period of time
after an event. See, e.g., Rule 59(b) (stating that a court may correct
an arithmetic or technical error in a sentence “[w]ithin 7 days after
sentencing”). A backward-looking time period requires something to
be done within a period of time before an event. See, e.g., Rule 47(c)
(stating that a party must serve a written motion “at least 5 days
before the hearing date”). In determining what is the “next” day for
purposes of subdivisions (a)(1)(C) and (a)(2)(C), one should continue
counting in the same direction — that is, forward when computing a
forward-looking period and backward when computing a backward-
looking period. If, for example, a filing is due within 10 days affer an
event, and the tenth day falls on Saturday, September 1, 2007, then
the filing is due on Tuesday, September 4, 2007 (Monday, September
3, is Labor Day). But if a filing is due 10 days before an event, and
the tenth day falls on Saturday, September 1, then the filing is due on
Friday, August 31. If the clerk’s office is inaccessible on August 31,
then subdivision (a)(3) extends the filing deadline forward to the next
accessible day that is not a Saturday, Sunday, or legal holiday—no
earlier than Tuesday, September 4.
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Subdivision (a)(6). New subdivision (a)(6) defines “legal
holiday” for purposes of the Federal Rules of Criminal Procedure,
including the time-computation provisions of subdivision (a).
Subdivision (a)(6) continues to include within the definition of “legal
holiday” days that are “declared a holiday by the President.” For two
cases that applied this provision to find a legal holiday on days when
the President ordered the government closed for purposes of
celebration or commemoration, see Hart v. Sheahan, 396 F.3d 887,
891 (7th Cir. 2005) (President included December 26, 2003 within
scope of executive order specifying pay for executive department and
independent agency employees on legal holidays), and Mashpee
Wampanoag Tribal Council, Inc. v. Norton, 336 F.2d 1094, 1098
(D.C. Cir. 2003) (executive order provided that “[a]ll executive
branch departments and agencies of the Federal Government shall be
closed and their employees excused from duty on Monday, December
24,20017).

Rule 5.1. Preliminary Hearing
% % %k % %

(¢) Scheduling. The magistrate judge must hold the
preliminary hearing within a reasonable time, but no
later than 16 14 days after the initial appearance if the
defendant is in custody and no later than 26 21 days if

not in custody.

* % % % %
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Committee Note

The times set in the forrner rule at 10 or 20 days have been
revised to 14 or 21 days. See the Committee Note to Rule 45(a).

Rule 7. The Indictment and the Information

1 % %k Xk ¥ %k

2 (f) Bill of Particulars. The court may direct the
3 government to file a bill of particulars. The defendant
4 may move for a bill of particulars before or within 16 14
5 days after arraignment or at a later time if the court
6 permits. The government may amend a bill of particulars
7 subject to such conditions as justice requires.

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Committee Note to Rule 45(a).

Rule 12.1. Notice of an Alibi Defense

1 (a) Government’s Request for Notice and Defendant’s
2 Response.
3 * ok % % %
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(2) Defendant’s Response. Within 10 14 days after the

request, or at some other time the court sets, the

defendant must serve written notice on an attorney

for the government of any intended alibi defense.

The defendant’s notice must state:

(A) each specific place where the defendant
claims to have been at the time of the alleged
offense; and

(B) the name, address, and telephone number of
each alibi witness on whom the defendant

intends to rely.

(b) Disclosing Government Witnesses.

* %k k % %

(2) Time to Disclose. Unless the court directs

otherwise, an attorney for the government must
give its Rule 12.1(b)(1) disclosure within 10 14

days after the defendant serves notice of an
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intended alibi defense under Rule 12.1(a)(2), but
no later than 10 14 days before trial.
% % k %k %
Committee Note
The times set in the former rule at 10 days have been revised
to 14 days. See the Committee Note to Rule 45(a).
Rule 12.3. Notice of a Public-Authority Defense
(a) Notice of the Defense and Disclosure of Witnesses.
* % % % %

(3) Response to the Notice. An attorney for the
government must serve a written response on the
defendant or thf: defendant’s attorney within 16 14
days after receiving the defendant’s notice, but no
later than 26 21 days before trial. The response
must admit or deny that the defendant exercised
the public authority identified in the defendant’s

notice.
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(4) Disclosing Witnesses.

(A) Government’s Request. An attorney for the

(B)

government may request in writing that the
defendant disclose the name, address, and
telephone number of each witness the
defendant intends to rely on to establish a
public-authority defense. An attorney for the
government may serve the request when the
government serves its response to the
defendant’s notice under Rule 12.3(a)(3), or
later, but must serve the request no later than
20 21 days before trial.

Defendant’s Response. Within 7 14 days after
receiving the government’s request, the
defendant must serve on an attorney for the

government a written statement of the name,
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address, and telephone number of each
witness.

(C) Government’s Reply. Within 7 14 days after
receiving the defendant’s statement, an
attorney for the government must serve on
the defendant or the defendant’s attorney a
written statement of the name, address, and
telephone number of each witness the
government intends to rely on to oppose the

defendant’s public-authority defense.

% % % ok k

Committee Note

~ The times set in the former rule at 7, 10, or 20 days have been
revised to 14 or 21 days. See the Committee Note to Rule 45(a).

Rule 29. Motion for a Judgment of Acquittal

* k % k %k

(c) After Jury Verdict or Discharge.
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(1) Time for a Motion. A defendant may move for a
judgment of acquittal, or renew such a motion,
within 7 14 days after a guilty verdict or after the

court discharges the jury, whichever is later.

* %k % %

Committee Note

Former Rules 29, 33, and 34 adopted 7-day periods for their
respective motions. This period has been expanded to 14 days.
Experience has proved that in many cases it is not possible to prepare
a satisfactory motion in 7 days, even under the former rule that
excluded intermediate Saturdays, Sundays, and legal holidays. This
led to frequent requests for continuances, and the filing of bare bones
motions that required later supplementation.  The 14-day
period—including intermediate Saturdays, Sundays, and legal
holidays as provided by Rule 45(a)—sets a more realistic time for the
filing of these motions.

Rule 33. New Trial

% % ok k %

(b) Time to File.

% % % k %
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4 (2) Other Grounds. Any motion for a new trial
5 grounded on any reason other than newly
6 discovered evidence must be filed within 7 14 days
7 after the verdict or finding of guilty.

Committee Note

Former Rules 29, 33, and 34 adopted 7-day periods for their
respective motions. This period has been expanded to 14 days.
Experience has proved that in many cases it is not possible to prepare
a satisfactory motion in 7 days, even under the former rule that
excluded intermediate Saturdays, Sundays, and legal holidays. This
led to frequent requests for continuances, and the filing of bare bones
motions that required later supplementation.  The 14-day
period—including intermediate Saturdays, Sundays, and legal
holidays as provided by Rule 45(a)—sets a more realistic time for the
filing of these motions.

Rule 34. Arresting Judgment

1 * % % % %

2 (b) Time to File. The defendant must move to arrest
3 judgment within 7 14 days after the court accepts a
4 verdict or finding of guilty, or after a plea of guilty or
5 . nolo contendere. |
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Committee Note

Former Rules 29, 33, and 34 adopted 7-day periods for their
respective motions. This period has been expanded to 14 days.
Experience has proved that in many cases it is not possible to prepare
a satisfactory motion in 7 days, even under the former rule that
excluded intermediate Saturdays, Sundays, and legal holidays. This
led to frequent requests for continuances, and the filing of bare bones
motions that required later supplementation. = The 14-day
period—including intermediate Saturdays, Sundays, and legal
holidays as provided by Rule 45(a)—sets a more realistic time for the
filing of these motions.

Rule 35. Correcting or Reducing a Sentence
(a) Correcting Clear Error. Within 7 14 days after
sentencing, the court may correct a sentence that

resulted from arithmetical, technical, or other clear error.

* % % % %

Committee Note

Former Rule 35 permitted the correction of arithmetic,
technical, or clear errors within 7 days of sentencing. In light of the
increased complexity of the sentencing process, the Committee
concluded it would be beneficial to expand this period to 14 days,
including intermediate Saturdays, Sundays, and legal holidays as
provided by Rule 45(a). Extension of the period in this fashion will
cause no jurisdictional problems if an appeal has been filed, because
Federal Rule of Appellate Procedure 4(b)(5) expressly provides that
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the filing of a notice of appeal does not divest the district court of

jurisdiction to correct a sentence under Rule 35(a).

10

11

12

13

14

Rule 41. Search and Seizure

* % % % %

(e) | Issuing the Warrant.
% % % % %
(2) Contents of the Warrant.

(A) Warrant to Search for and Seize a Person or
Property.  Except for a tracking-device
warrant, the warrant must identify the person
or property to be searched, identify any
person or property to be seized, and designate
the magistrate judge to whom it must be
returned. The warrant must command the
officer to:

(1) execute the warrant within a specified

time no longer than 16 14 days;
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15 * ¥k ¥ ¥ %

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Committee Note to Rule 45(a).

Rule 47. Motions and Supporting Affidavits

1 * 3k %k k %

2 (c) Timing of a Motion. A party must serve a written
3 motion — other than one that the court may hear ex
4 , parte — and any hearing notice at least 5 7 days before
5 the hearing date, unless a rule or court order sets a
6 different period. For good cause, the court may set a
7 different period upon ex parte application.

8 ' % k ¥ k x

Committee Note

The time set in the former rule at 5 days, which excluded
intermediate Saturdays, Sundays, and. legal holidays, has been
expanded to 7 days. See the Committee Note to Rule 45(a).
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Rule 58. Petty Offenses and Other Misdemeanors

(8) Appeal.

* % k % %

* % % k %

(2) From a Magistrate Judge’s Order or Judgment.

(A) Interlocutory Appeal. Either party may appeal

(B)

an order of a magistrate judge to a district

judge within 10 14 days of its entry if a
district judge’s order could similarly be
appealed. The party appealing must file a
notice with the clerk specifying the order
being appealed and must serve a copy on the
adverse party.

Appeal from a Conviction or Sentence. A
defendant may appeal a magistrate judge’s
judgment of conviction or sentence to a

district judge within 16 14 days of its entry.
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To appeal, the defendant must file a notice
with the clerk specifying the judgment being
appealed and must serve a copy on an
attorney for the government.
% % k %k %
Committee Note

The times set in the former rule at 10 days have been revised

to 14 days. See the Committee Note to Rule 45(a).

Rule 59. Matters Before a Magistrate Judge

(a) Nondispositive Matters. A district judge may refer to
a magistrate judge for determination any matter that
does not dispose of a charge or defense. The magistrate
judge must promptly conduct the required proceedings
and, when appropriate, enter on the record an oral or
written order stating the determination. A party may
serve and file objections to the order within 10 14 days

after being served with a copy of a written order or after
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‘the oral order is stated on the record, or at some other
time the court sets. The district judge must consider
timely objections and modify or set aside any part of the
order that is contrary to law or clearly erroneous.
Failure to object in accordance with this rule waives a
party’s right to review.

Dispositive Matters.

* % k % %

(2) Objections to Findings and Recommendations.
Within 10 14 days after being served with a copy
of the recommended disposition, or at some other
time the court sets, a party may serve and file
specific written objections to the proposed findings
and recommendations. Unless the district judge
directs otherwise, the objecting party must
promptly arrange for transcribing the record, or

whatever portions of it the parties agree to or the
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magistrate judge considers sufficient. Failure to
object in accordance with this rule waives a party’s
right to review.
* % % % %
Committee Note

The times set in the former rule at 10 days have been revised

to 14 days. See the Committee Note to Rule 45(a).
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GOVERNING SECTION 2254 CASES IN THE
UNITED STATES DISTRICT COURTS

% % k % %

Rule 8. Evidentiary Hearing
% % %k k% %

(b) Reference to a Magistrate Judge. A judge may, under
28 U.S.C. § 636(b), refer the petition to a magistrate
judge to conduct hearings and to file proposed findings
of fact and recommendations for disposition. When they
are filed, the clerk must promptly serve copies of the
proposed findings and recommendations on all parties.
Within 16 14 days after being served, a party may file
objections as provided by local court rule. The judge
must determine de novo any proposed finding or
recommendation to which objection is made. The judge
may accept, reject, or modify any proposed finding or

recommendation.
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16 * % % ok k

Committee Note

The time set in the former rule at 10 days has been revised to
14 days. See the Committee Note to Federal Rules of Criminal
Procedure 45(a).
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PROPOSED AMENDMENT TO RULES
GOVERNING SECTION 2255 PROCEEDINGS
FOR THE UNITED STATES DISTRICT COURTS

¥ k k% %k X

Rule 8. Evidentiary Hearing
* %k %k k %

(b) Reference to a Magistrate Judge. A judge may, under
28 U.S.C. § 636(b), refer the motion to a magistrate
judgé to conduct hearings and to file proposed findings
of fact and recommendations for dispcsition. When they
are ﬁled, the clerk must promptly serve copies of the
proposed findings and recommendations on all parties.
Within 16 14 days after being served, a party may file
objections as provided by local court rule. The judge
must determine de novo any proposed finding or
recommendation to which objection is made. The judge
may accept, reject, or modify any proposed finding or

recommendation.

% %k % %
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Committee Note
The time set in the former rule at 10 days has been revised to

14 days. See the Committee Note to Federal Rules of Criminal
Procedure 45(a).
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PROPOSED AMENDMENT TO RULES
GOVERNING SECTION 2254 CASES IN THE
UNITED STATES DISTRICT COURTS

Rule 11. Ceftiﬁcate of Appealability

At the same time the judge enters a final order adverse

2 to the petitioner. the judge must either issue or deny a

certificate of appealability. If the judge issues a certificate,

4 the judge must state the specific issue or issues that satisfy the

showing required by 28 U.S.C. § 2253(c)(2).

Committee Note

As provided in 28 U.S.C. § 2253(c), an appeal may not be
taken to the court of appeals from a final order in a proceeding under
§ 2254 unless a judge issues a certificate of appealability, which must
specify the specific issues for which the applicant has made a
substantial showing of a denial of constitutional right. New Rule 11
makes the requirements concerning certificates of appealability more
prominent by adding and consolidating them in the appropriate rule
of the Rules Governing § 2254 Proceedings in the District Courts.
Rule 11 also requires the judge to grant or deny the certificate at the
time a final order is issued, see 3d Cir. L.A.R. 22.2, 111.3, rather than
after a notice of appeal is filed up to 60 days later, see Fed. R. App.
P. 4(a)(1)(B). This will ensure prompt decision-making when the
issues are fresh. It will also expedite proceedings, avoid unnecessary
remands, and inform the moving party’s decision whether to file a
notice of appeal.
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Rule 12 1.  Applicability of the Federal Rules of Civil
Procedure.

The Federal Rules of Civil Procedure, to the extent that
they are not inconsistent with any statutory provisions or these
rules, may be applied to a proceeding under these rules.
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PROPOSED AMENDMENT TO RULES
GOVERNING SECTION 2255 PROCEEDINGS FOR
THE UNITED STATES DISTRICT COURTS

Rule 11. Certificate of Appealability; Time to Appeal

1 (a) Certificate of Appealabilty. At the same time the
2 judge enters a final order adverse to the applicant, the
3 judge must either issue or deny a certificate of
4 appealability. If the judge issues a certificate, the judge
5 must state the specific issue or issues that satisfy the
6 showing required by 28 U.S.C. § 2253(c)(2).

7 (b) Time to Appeal. Federal Rule of Appellate Procedure
8 4(a) governs the time to appeal an order entered under
9 these rules. These rules do not extend the time to appeal

10 - the original judgment of conviction.

Committee Note

Subdivision (a). As provided in 28 U.S.C. § 2253(c), an
appeal may not be taken to the court of appeals from a final order in
a proceeding under § 2255 unless a judge issues a certificate of
appealability, which must specify the specific issues for which the
applicant has made a substantial showing of a denial of constitutional
right. New Rule 11(a) makes the requirements concerning certificates
of appealability more prominent by adding and consolidating them in
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the appropriate rule of the Rules Governing § 2255 Proceedings in the
District Courts. Rule 11(a) also requires the judge to grant or deny
the certificate at the time a final order is issued, see 3d Cir. L.A.R.
22.2, 111.3, rather than after a notice of appeal is filed up to 60 days
later, see Fed. R. App. P. 4(a)(1)(B). This will ensure prompt
decision-making when the issues are fresh. It will also expedite
proceedings, avoid unnecessary remands, and inform the moving
party’s decision whether to file a notice of appeal.
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MEMO TO: Members, Criminal Rules Advisory Committee

FROM: Professor Sara Sun Beale, Reporter
RE: Proposed Amendments Relating to Victims
DATE: September 2, 2007

The Advisory Committee’s initial set of rules relating to victims has been approved by the
Standing Committee for transmittal to the Judicial Conference at its meeting on September 18.

The Advisory Committee also received numerous requests for consideration of additional
proposals that went beyond the scope of the rules it had already proposed, and the Committee agreed
to treat victim rights as a continuing agenda item.

Over the last two months the Crime Victim Rights Act (CVRA) subcommittee chaired by Judge
Jones met by telephone conference to continue its work. The subcommittee considered some of the
proposals that were made in the written comments provided during the public comment period on
the pending amendments, as well as proposed amendments contained in S. 1749, which was
introduced by Senator Kyl. S. 1749 and a redlined version of the rules as they would be amended
by it are attached.

The first results of the subcommittee’s work are three additional amendments, which the
subcommittee now proposes for discussion by the full Committee. The draft amendments and
accompanying committee notes are attached.

At the same time, additional information is being developed on a number of fronts that will
assist the Committee in determining whether other amendments are needed, and if so, how to craft
them in order to be most effective in responding to the particular cases and problems that have
arisen. Two studies are being conducted.

One study is being conducted by the Federal Judicial Center at the request of Judge Bucklew.
As indicated in the attached letter, we have been working with the FJC staff to determine how best
to prioritize and focus this study. In addition to studying the implementation of the CVRA in the
federal courts, this study will also study the experience of state courts which have crime victim
rights laws. Recognizing that the federal caseload differs in many respects from that in the states,

6
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and various aspects of federal procedure also vary from the procedures in particular states, an effort
will be made to determine how to tailor any needed rules to the distinctive needs of the federal
courts, in light of the experiences of the state courts.

Another study is being made by the Government Accountability Office, which is studying the
implementation of the CVRA in selected districts. We understand that this study is now underway.

This item is on the agenda for the October meeting in Park City.
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PROPOSED AMENDMENTS TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE’

Rule 5. Initial Appearance

1 % %k Xk k %

2 (d) Procedure in a Felony Case.

3 . % %k X% % 3k

4 (3) Detention or Release. The judge must detain or
5 release the defendant as provided by statute or
6 these rules. In making the decision to detain or
7 release the defendant, the judge must consider the
8 right of the victim to be reasonably protected from
9 the defendant.

10 % % *.* *

COMMITTEE NOTE

Subdivision (d)(3). This amendment draws attention to a factor
that the courts are required to consider under both the Bail Reform
Act and the Crime Victims Rights Act. In determining whether a
defendant can be released on personal

*New material is underlined; matter to be omitted is lined through.
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recognizance, unsecured bond, or conditions, the Bail Reform Act
requires the court to consider “the safety of any other person or the
community.” See 18 U.S.C. § 3142(b) & (c¢). In considering
proposed conditions of release, 18 U.S.C.

§ 3142(g)(4), requires the court to consider “the nature and
seriousness of the danger to any person in the community that would
be posed by the person’s release.” In addition, the Crime Victims’
Rights Act, 18 U.S.C. § 3771(a)(1), states that victims have the “right
to be reasonably protected from the accused.”

Rule 12.3. Notice of a Public-Authority Defense
* k %k % %
(4) Disclosing Witnesses.

(C) Government’s Reply. Within 7 days after
receiving the defendant’s statement, an
attorney for the government must serve on
the defendant or the defendant’s attorney a

7 written statement of the name;address;and

tetephomrenumber-of each witness --and the

address and telephone number
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of each witness other than a victim--that the
government intends to rely on to oppose the
defendant’s public-authority defense.

(D) Victim's Address _and Telephone

Number. If the government intends to

rely on a victim’s testimony to oppose

the defendant’s public-authority defense

and the defendant establishes a need for

the victim's address and telephone

number, the court may:

(1) order the government to

provide the information in writing to the

defendant or the defendant’s attorney:

or

(i1) fashion a reasonable procedure

that allows preparation of the defense

and also protects the victim’s interests.
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k% k%

(b) Continuing Duty to Disclose.

(1) In General. Both an attorney for the
government and the defendant must promptly
disclose in writing to the other party the name of

any additional witness—and the— address, and

telephone number of any additional witness other

than a victim — if: |
(¥ A) the disclosing party learns of the
witness before or during trial; and

(1 B) the witness should have been disclosed

under Rule 12.3(a)(4) if the disclosing

party had known of the witness earlier.

(2) Address and Telephone Number of an

Additional Victim Witness. The address and

telephone number of an additional victim witness
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must not be disclosed except as provided in

(a)(4)(D).

% % k K %

COMMITTEE NOTE

Subdivisions (a) and (b). The amendment implements the
Crime Victims’ Rights Act, which states that victims have the right
to be reasonably protected from the accused, and to be treated with
respect for the victim’s dignity and privacy. See 18 U.S.C. §
3771(a)(1) & (8). The rule provides that a victim’s address and
telephone number should not automatically be provided to the
defense when a public authority defense is raised. If a defendant
establishes a need for this information, the court has discretion to
order its disclosure or to fashion an alternative procedure that
provides the defendant with the information necessary to prepare a
defense, but also protects the victim’s interests.

In the case of victims who will testify concerning a public
authority claim, the same procedures and standards apply to both the
prosecutor’s initial disclosure and the prosecutor’s continuing duty
to disclose under subdivision (b).
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Rule 21. Transfer for Trial

* %k %k k %k

(b) For Convenience. Upon the defendant’s motion, the

court may transfer the proceeding, or one or more counts,
against that defendant to another district for the convenience
of the parties, any victim, and the witnesses, and in the

interests of justice.

* %k k k ¥

Committee Note

Subdivision (b). This amendment requires the court to consider
the convenience of victims — as well as the convenience of the parties
and witnesses and the interests of justice — in determining whether
to transfer all or part of the proceeding to another district for trial.
The Committee recognizes that the court has substantial discretion to
balance any competing interests.
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11011 CONGRESS

moaes § 1749

To amend the Federal Rules of Criminal Procedure to provide adequate
protection to the rights of erime victims, and for other purposes.

IN THE SENATE OF THE UNITED STATES
JUNE 29, 2007

Mr. KYL introduced the following bill; which was read twice and referred to

To

[y

O o0 N O B B~ W

the Committee on the Judiciary

A BILL

amend the Federal Rules of Criminal Procedure to pro-
vide adequate protcction to the rights of c¢rime victims,

and for other purposes.

Be it enacted by the Senate and House of Representa-
twes of the United States of America mn Congress assembled,
SECTION 1. SHORT TITLE; SENSE OF CONGRESS.

(a) SHORT TITLE.—This Act may be cited as the
“Crime Victims’ Rights Rules Act of 2007”.

(b) SENSE OF CONGRESS CONCERNING CRIME ViC-
TIMS’ REPRESENTATION IN THE FEDERAL CRIMINAL
JUSTICE SYSTEM.—

(1) FinDINGS.—Congress finds that—
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(A) the amendments made by title T of the
Justice for All Act of 2004 (Public Law 108—
405; 118 Stat. 2261) afford a crime vietim cer-
tain rights and standing in court proceedings
ivolving an offense against that crime victim;

(B) the rights and standing afforded to
crime victims by those amendments are directly
affected by the Rules of Criminal Procedure,
which govern the administration of the Federal
criminal justice system.

(C) the Judicial Conference of the United
States, as the principal body concerned with the
administration of Unitcd States courts and the
reccommendation of rules of procedure, has an
obligation to cnsurc that the rights and stand-
ing of crime victims are accounted for in the
Federal ¢riminal justice system.

(2) SENSE OF CONGRESS.—It is the sense of

Congress that the Chief Justice of the United

States, having sole authority to appoint members of

committees of the Judicial Conference of the United

States, should designate not fewer than 1 member

on each of the Committee on Rules of Practice and

Procedure and the Advisory Committee on Criminal

Rules for the purpose of ensuring that the rights

*S 1749 IS
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and standing of crime vietins arc accounted for in

the Federal eriminal justice system.
SEC. 2. DEFINITIONS.

Rule 1(b) of the Federal Rules of Criminal Procedure
1s amended by adding at the end the following:

“(11) ‘Vietim’ means a person directly and
proxirﬁately harmed as a result of the commission of

a Federal offense or an offense in the District of Co-

lumbia. In the case of a crime vietim who is under

18 years of age, incompetent, incapacitated, or de-

ceased, the legal guardian of the crime vietim or the

representative of the crime vietim’s estate, family

member, or any other person appointed as suitable

by the court, may assume the crime vietim’s rights

under these rules, but in no cvent shall the defend-

ant be named as such guardian or representative.”.
SEC. 3. INTERPRETATION.

Rule 2 of the Federal Rules of Criminal Procedure
1s amended by inserting after “administration” the fol-
lowing: “to the government, the defendant, and the vie-
tim”’.

SEC. 4. ARREST WARRANT OR SUMMONS ON A COMPLAINT.

Rule 4 of the Federal Rules of Criminal Procedure

1s amended—

*S 1749 IS
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1 (1) in subdivision (a), in the second sentence,
2 by inserting after ‘“‘a summons,” the following: ‘“4f
3 consistent with the right of the vietim to be rcason-
4 ably protected from the accused,”’; and

5 (2) in subdivision (¢), by adding at the end the
6 following:

7 “(5) REASONABLE NOTICE TO THE VICTIM.—
8 Upon return of an executed warrant, the judge be-
9 fore whom the defendant is brought shall direct that
10 reasonable efforts be made to notify the victim re-
11 garding the arrest and of the date, time, and place
12 of the initial appearance and of the right of the vie-
13 tim to be heard at the initial appearance.”.

14 SEC. 5. INITIAL APPEARANCE.
15 Rule 5 of the Federal Rules of Criminal Procedure

16 1s amended—

17 (1) in subdivision (a)—

18 (A) by redesignating paragraph (3) as
19 paragraph (4); and

20 (B) by inserting after paragraph (2) the
21 following:

22 “(3) REASONABLE NOTICE TO THE VICTIM.—
23 Reasonable efforts shall be made to give notice to
24 the victim of the date, time, and place of the initial

oS 1749 IS

145



O 0 9 AN B WN -

[a—
e}

11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

5
appcarance and of the right of the wvietim to be
heard at the initial appearance.”;

(2) in subdivision (d)(3), by adding after the
period at the end the following: “In making the deci-
sion to detain or release the defendant, the judge
shall consider the right of the victim to be reason-
ably protected from the defendant and shall make
reasonable efforts to notify the victim if the defend-
ant is released and the conditions of such release.”’;
and

(SI m subdivision (f), by inserting before the
periodgt;]the end the following: “and reasonable ef-

forts arec madc to give the wvietim notice and the

right to participate”.

SEC. 6. PRELIMINARY HEARING.

Rulc 5.1 of the Federal Rules of Criminal Procedure

1s amended—

(1) i subdivision (a), in the matter preceding
paragraph (1), by inserting after “a preliminary

¢

hearing” the following: “, after making reasonable
efforts to give notice to the victim,”; and

(2) in subdivision (d), by inserting after
“prompt disposition of criminal cases” the following:

“and the right of the victim to proceedings free from

unreasonable delay”’.

*S 1749 IS
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6
SEC. 7. ARREST WARRANT OR SUMMONS ON AN INDICT-

MENT OR INFORMATION.
Rule 9(c)(3) of the Federal Rules of Criminal Proce-
dure is amended by inserting before the period at the end

14

the following: “, after making reasonable efforts to give
notice to the vietim”.
SEC. 8. REASONABLE NOTICE TO VICTIMS.

(a) IN GENERAL.—The Federal Rules of Criminal
Procedure are amended by inserting after Rule 10 the fol-
lowing:

“Rule 10.1. Reasonable Notice to Victims

“(a) IDENTIFICATION OF VICTIMS.—During the
prosecution of a case, the attorney for the government
shall at the earliest reasonable opportunity, identify any
vietim.

“(b) REASONABLE NOTICE OF CASE EVENTS.—Dur-
ing the prosecution of a crime, and whenever reasonable
notice is required to be provided under these rules, reason-
able efforts shall be made to provide any victim the earliest
possible notice of—

“(1) the scheduling, including scheduling
changes or continuances, of cach court procceding
that the vietim is ecither required to attend or enti-
tled to attend;

“(2) the release or detention status of a defend-
ant or suspected offender;

*S 1749 IS
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“(3) the filing of charges against a defendant,
or the proposed dismissal of any charges, including
the placement of the defendant in a pretrial diver-
sion program and the conditions of such placement;

“(4) the right of the victim to make a state-
ment about pretrial release of the defendant;

“(5) the right of the victim to make a state-
ment about acceptance of a plea of guilty or nolo
contendere;

“(6) the right of the vietim to attend a public
proceeding;

“(7) if the defendant is convicted, the date and
place sct for sentencing and the right of the vietim
to address the court at sentencing; and

“(8) after the defendant is sentenced, the sen-
tence imposed and the availability of the Bureau of
Prisons notification program, which provides the
date, 1f any, on which the offender will be eligible for
parole or supervised release.

“(e¢) MurTIPLE VIiCTIMS.—The attorney for the gov-
ernment shall advise the court if the attorney believes that
the number of victims makes it impracticable to provide
reasonable personal notice to each wvietim. If the court
finds that the number of victims makes it impracticable

to give reasonable personal notice to each victim, the eourt

*S 1749 IS
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shall fashion a reasonable procedure caleulated to give rea-
sonable notice under the circumstances.”.

(b) CONFORMING AMENDMENT.—The table of con-
tents for the Federal Rules of Criminal Procedure is
amended by inserting after the item relating to Rule 10

the following:

“10.1 Reasonable Notice to Vietims.”.
SEC. 9. PLEAS.

Rule 11 of the Federal Rules of Criminal Procedure
1s amended—

(1) in subdivision (a)(3), by striking “the par-
ties’” views” and inserting the following: “‘the views
of the parties and vietims”’;

(2) in subdivision (b), by adding at the end the
following:

“(4) VicTiM’s VIEWS.—Before the court ac-
cepts a plea of guilty or nolo contendere or allows
any plea to be withdrawn, the court must address
any victim who is present personally in open court.
During this address, the court must determine
whether the victim wishes to present views regarding
the proposed plea or withdrawal and, if so, what
thosc views arc. The court shall consider the views
of the victim in acting on the proposed plea or with-
drawal.”’; and

(3) in subdivision (¢)—

*S 1749 IS
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9
(A) in paragraph (1), in the matter pre-
ceding subparagraph (A), by inserting after the
sccond sentence the following: “The attorncy
for the government shall make reasonable ef-
forts to notify any victim of, and consider the
views of any victim about, any proposed plea
negotiations.”; and
(B) in paragraph (2), by adding at the end
the following: “When a plea is presented in
open court, the attorney for the government or
attorney for any victim shall advise the court if
the attorney is aware that the vietim has any
ohjection to the proposed plea agreement.”.
SEC. 10. PLEADINGS AND PRETRIAL MOTIONS.

Rule 12(g) of the Federal Rules of Criminal Proce-
dure is amended by adding at the end the following: “The
court shall make reasonable efforts to notify the victim
if the defendant is released under this subdivision.”.

SEC. 11. DISCLOSURES.

(a) ALIBI DEFENSE.—

(1) IN GENERAL.—Rule 12.1(b)(1)(A) of the

Federal Rules of Criminal Procedure is amended—

(A) by striking ““, address, and telephone

number’”’; and

«S 1749 IS 150
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(B) by inserting after “cach witness” the
following: “and the address and telephone num-
ber of cach witness (other than a vietim) that”.
(2) CONTINUING DUTY TO DISCLOSE.—Rule
12.1(¢) of the Federal Rules of Criminal Procedure
18 amended—
(A) by striking , address,” and inserting
“of each additional witness and the address’;
and
(B) by inserting before “if:”” the following:
“(other than a vietim)’’.
(b) PUBLIC AUTHORITY DEFENSE.—

(1) IN GENERAL.—Rule 12.3(a)(4)(C) of the

Federal Rules of Criminal Procedure is amended

(A) by striking *, address, and tclephone
number’’; and

(B) by inserting after “each witness” the

44

following: “, and the address and telephone
number of each witness (other than a vietim),
that”.
(2) CONTINUING DUTY TO DISCLOSE.—Rule
12.3(b) of the Federal Rules of Criminal Procedure

1s amended—

*S 1749 IS

151



k.

N NN DN et e e e e e e et e e
W N = O O 0NN N b WD = O

24
25

O 0 I AN W A~ W

11

(A) by striking “, address,” and mserting

the following: “of any additional witness and
the address”’; and
(B) inserting before ‘if:”" the following:
“(other than a victim)”.
SEC. 12. DEPOSITIONS.
Rule 15 of the Federal Rules of Criminal Procedure
is amended—

(1) in subdivision (a)(1), in the first sentence,

¢ )

by inserting ‘‘, other than a victim,” after ‘“‘a pro-
spective witness’’; and

(2) by adding at the end the following:

“(1) VICTIM ATTENDANCE.—A vicetim may attend any
public depositioﬁ taken under this Rule.”.
SEC. 13. DISCOVERY AND INSPECTION.

Rule 16(a) of the Federal Rules of Criminal Proce-
dure is amended by adding at the end the following:

“(4) DISCLOSURE TO VICTIMS.—The govern-
ment may disclose to a victim any information that
the government has disclosed to the defendant.”.

SEC. 14. SUBPOENAS.
Rule 17(h) of the Federal Rules of Criminal Proce-
dure 1s amended—

(1) by striking “No party”’ and inserting the

following:

*S 1749 IS
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“(1) IN GENERAL.—No party”’; and
(2) by adding at the end the following:
“(2) VictiMS.—No record or document con-

taining personal or confidential information about a

victim may be subpoenaed without making reason-

able efforts to give notice to the wvietim, given
through the attorney for the government or for the
vietim, and an opportunity to be heard.”.

SEC. 15. PRETRIAL CONFERENCE.

Rule 17.1 of the Federal Rules of Criminal Procedure
is amended by adding at the end the following: “The court
shall make reasonable efforts to give the victim notice of
any pretrial conference and a victim may attend and be
heard on any matter relating to the rights of a vietim.”.
SEC. 16. VENUE.

(a) IN GENERAL.—The sceond sentence of Rule 18
of the Federal Rules of Criminal Procedure is amended
by inserting after “the defendant” the following: ¢ the
victim,”.

(b) PLEA AND SENTENCE.—Rule 20(a)(2) of the
Federal Rules of Criminal Procedure is amended by in-

4

serting before the period at the end the following: *, after
consultation with the victim” .
(¢) JUVENILES.—Rule 20(d)(1)(E) of the Federal

Rules of Criminal Procedure is amended by inserting be-

*S 1749 IS
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fore the semicolon the following: “, after econsultation with
the vietim”’.

(d) TRANSFER FOR TRIAL.—Rule 21 of the Federal
Rules of Criminal Procedure is amended by adding at the
end the following:

“(e) VicTiMs’' VIEWS.—The court shall not transfer
any proceeding without giving any victim an opportunity
to be heard. The court shall consider the views of the vic-
tim in making any transfer decision.”.

SEC. 17. TRIAL.

Rule 23(a)(3) of the Federal Rules of Criminal Pro-
cedure is amended by inserting before the period at the
end the following: ““, after considering the views of the vie-
tim”’.

SEC. 18. INTERPRETERS.

Rule 28 of the Federal Rules of Criminal Proeedure
is amended in the first sentence, by inserting before the
period at the end the following: “, including an interpreter
for the victim”’.

SEC. 19. POST CONVICTION PROCEDURES.

(a) PRESENTENCE INVESTIGATION.—Rule 32(c¢) of
the Federal Rules of Criminal Procedure is amended—

(1) in paragraph (1)(B), by striking “‘requires”
and inserting ‘“‘permits’’; and

(2) by adding at the end the following:

*S 1749 IS
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“(3) VicTIM INFORMATION.—The probation of-
ficer shall determine whether any vietim wishes to
provide information for the presentence report.”.

(b) PRESENTENCE REPORT.—Rule 32 of the Federal
Rules of Criminal Procedure is amended—
(1) in subdivision (d)—
(A) in paragraph (2)—
(i) in subparagraph (E), by striking
“and” at the end;
(i) by redesignating subparagraph
(F) as subparagraph (G); and
(1) by inserting after subparagraph
(E) the following:
“(F) a deseription of the impact of the
crime on the victim; and”’; and
(B) in paragraph (3)(C), by inserting “,
the victim,” after “the defendant”;

(2) in subdivision (e)(2)—

(A) by striking ‘“The probation officer”
and inserting the following:

“(A) IN GENERAL.—The probation offi-
cer’’; and

(B) by adding at the end the following:

“(B) VictiMs.—The probation officer

must give the presentence report to the vietim

*S 1749 IS
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and any attorncy for such wvietim at least 35
days before sentenecing, unless the court, after
rceeiving an objection from the defendant, the
attorney for the government, or another victim,
finds that disclosure of a portion of the report
would be an unwarranted invasion of personal
privacy and not in the interest of justice, in
which case such portions shall be redeacted.”;
and
(3) in subdivision (f)(1), by adding at the end
the following: “The attorney for the government or
for the victim shall raise for the vietim any reason-
able objection by the vietim to the presentence re-

port.”.

(c) DEPARTURES.—Rule 32(h) of the Federal Rules

of Criminal Procedure is amended by—

(1) striking “or in a party’s prehearing submis-
sion” and inserting “, in a party’s prehearing sub-
mission, or in a victim impact statement’; and

(2) adding at the end the following “The attor-
ney for the government or the victim shall advise de-
fense counsel and the court of any ground identified
by the victim that might reasonably serve as a basis

for departure.”.
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(d) SENTENCING.—Rule 32(1) of the Federal Rules

of Criminal Procedure 1s amended

(1) in paragraph (1)(C), by inserting after
“parties’ attorneys” the following: “and any vietim’’;

(2) in paragraph (1)(D), by inserting after
“allow a party”’ the following: “or a victim”’;

(3) in paragraph (2), in the first sentence, by
inserting after ‘“‘permit the parties” the following:
“or the vietim”’; and

(4) by amending subparagraph (B) of para-
graph (4) to read as follows:

“(B) By A vicTIM.—Before imposing sen-
tence, the court must address any vietim of the
crime who 1s present at sentencing and must
permit the vietim to speak or submit any infor-
mation about the sentence.”.

(e) DEFINITIONS.—Rule 32 of the Federal Rules of
Criminal Procedure is amended by—

(1) striking subdivision (a);

(2) redesignating subdivisions (b) through (k)
as subdivisions (a) through (j) respectively;

(f) CONFORMING AMENDMENTS.—

(1) RULE 26.—Rule 26.2(g)(2) of the Federal

Rules of Criminal Procedure is amended by strikinvg

“Rule 32(1)(2)” and inserting “Rule 32(h)(2)".

S 1749 IS
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(2) RULE 32.—Rule 32(h) of the Federal Rules
of Criminal Procedure, as so redesignated by sub-
scetion (e¢), is amended—
(A) in paragraph (1)(B), by striking “Rule
32(d)(3)” and inserting “Rule 32(¢)(3)”; and
(B) in paragraph (4)(C), by striking “Rule
32(1)(4)” and inserting “Rule 32(h)(4)”.
(3) CopYRIGHT.—Section 2319(d)(1) of title
18, United States Code, is amended by striking
“Rule 32(c)” and inserting ‘“Rule 32(b)".
(4) RECORDINGS.—Section 2319A(d)(1) of title

18, United States Code, is amended by striking

“Rule 32(e)” and inserting ‘“‘Rule 32(b)”.
(5) COUNTERFEIT GOODS OR SERVICES.—Sce-
tion 2320(d)(1) of title 18, United States Code, 1s

’

amended by striking “Rule 32(¢)” and inserting
“Rule 32(b)”.

(6) CHILDREN.—Section 3509(f) of title 18,
United States Code, 1s amended by striking “Rule
32(e)” and inserting ‘“‘Rule 32(b)”.

(7) PRESENTENCE REPORTS.—Section 3552 of
title 18, United States Code, is amended—

(A) in subsection (a), by striking “Rule

32(e)” and inserting ‘“‘Rule 32(b)”’; and

(B) in subsection (d)—
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18
(1) by striking “The court shall assure
that” and inserting the following:

“(1) IN GENERAL.—The court shall assurc
that’’; and

(i) by adding at the end the fol-
lowing:

“(2) CRIME VICTIMS.—The court shall assure
that, not later than 10 days before the date of sen-
tencing, the report filed under this section is dis-
closed to‘ any crime vietim (as that term is defined
in section 3771(e)) and any attorney for such erime
vietim, except any portion of such report excised by
the court for compelling rcasons or made confiden-
tial by law. If the court cxcises any portion of the
presentence report, it shall inform the parties and
the victim of its decision and shall statc on the
record the reasons for the excision.”.

(8) PROBATION.—Section 3664(c¢) of title 18,
United States Code, is amended by striking “Rule
32(e)” and inserting “Rule 32(b)”".

SEC. 20. REVOKING OR MODIFYING PROBATION OR SUPER-

VISED RELEASE.

Rule 32.1 of the Federal Rules of Criminal Procedure

1s amended—

(1) in subdivision (a)—
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19
(A) in paragraph (1), in the matter pre-
ceding subparagraph (A), by - inserting after
“must be taken” the following: ““, with reason-
able efforts to give notice to the victim and’;
and
(B) in paragraph (6), by striking “The
magistrate” and inserting the following: “After
considering the right of the victim to be reason-
ably protected, the magistrate’’; and
(2) in subdivision (b), by adding at the end the
following:
“(3) CRIME VICTIMS.—The court shall make
reasonable efforts to give notice to the vietim before

any rcvocation hearing.”.

'SEC. 21. NEW TRIAL.

Rule 33(a) of the Federal Rules of Criminal Proce-
dure is amended in the first sente<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>