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1. Report on Judicial.Conference session 'aid chair's introductory remarks

A. Supreme Court approved proposed rules amendments
B. Minutes of January 6-7, 2006, Standing Rules Committee meeting

2. ACTION - Approving minutes of October 27-28, 2005, Committee meeting

3. Comprehensive Style Project

A. ACTION - Approving proposed "style" amendments to Rules 1-86 and
transmitting them to the Standing Rules Committee

L B. ACTION - Approving proposed amendments to "stylized" Rules 16, 26, 33, 34,
37, and 45 to account for e-discovery amendments that are expected to take effect
in December 2006 and transmitting themn to the Standing Rules Committee

i. Analysis of supersession concerns raised about the effect of amended
"stylized" rules on conflicting statutory provisions

ii. Memorandum on guiding principles governing style project
iii. Charts listing recurring "global" issues and renumbered subdivisions

C. ACTION - Approving proposed "style-substance" amendments to Rules 4, 8, 9,

11, 14, 16, 26, 30, 31, 36, 40, 71.1, and 78 and transmitting them to the Standing
L• Rules Committee

D. ACTION - Approving proposed irevisions to Forms 1-35 to become Forms 1-82
and transmitting them to the Standing Rules Committee

E. Summary of comments on propos ed "style" and "style-substance" amendmentsý,

L F. Notes on November 18 University of Chicago hearing on style project

L 4. ACTION - Approving publication of proposed new Rule 62.1 or, alternatively,
amendments to Rule 60(c), dealing with indicative rulings,

5. ACTION - Approving publication of proposed new Rule 5.2, implementing E-
Government Act of 2002 to provide privacy protection for filings electronically[ transmitted to a court

6. ACTION - Approving publication of prdposed amendments to Rule 48 on jury polling

L 7. Report on proposed uniform rules amendments goveming time computation

8. Report of subcommittee on Rule 30(b)(6)and Rule 26, dealing with depositions of
L witnesses testifying on behalf of an orgarnization and disclosure of expert witness
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9. ACTION - Approving publication of proposed amendments to Rules 15 and 13
governing relation back of amended pleadings

A. Subcommittee report

B. Background information

10. Report on proposed amendments to Rules 54 and 58 in conjunction with proposed
amendments to Appellate Rule 4, dealing with effect of a motion for attorney's fees on
the time to appeal

A. Report from Professor Steven Gensler on research of and recommendations on
proposed amendments to Rules 54 and 68,

B. Federal Judicial Center report on motions filed for attorney fee's awards and time E
to appeal

C. Background information E

11. New Evidence Rule 502 proposed by Advisory Committee on Evidence Rules, protecting
against waiver of attorney-client privilege and work-product protection

A. Draft Rule 502 submitted to Standing Rules Committee by Advisory Committee
on Evidence Rules with a recommendation to publish it for public comment L

B. Advisory Committee on Evidence Rules report accompanying new rule 7
C. Public comments submitted on proposed new rule bearing on Civil Rules

D. Memorandum from Gregory Joseph describing proposed new rule

12. Report on proposed amendments to Rule 56, dealing with summary judgment

13. Report on proposed amendments dealing with "notice" pleading

A. Memorandum on survey of case law dealing with pleadings requirements

B. Background information from agenda material prepared for October 2005
Committee meeting

14. Next meeting in Nashville, Tennessee, on September 7-8, 2006
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April 12, 2006

Honorable J. Dennis Hastert
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

I have the honor to submit to the Congress the amendments to the Federal

Rules of Civil Procedure that have been adopted by the Supreme Court of the

United States pursuant to Section 2072 of Title 2.8, United States Code.

Accompanying these rules are excerpts from the reports of the Judicial
Conference of the United States containing the Committee Notes submitted to the
Court for its consideration pursuant to Section 331 of Title 28, United States Code.

Sincerely,

/s/ John G. Roberts, Jr.



April 12, 2006 [
Li

(E

SUPREME COURT OF THE UNITED STATES

ORDERED: E
1. That the Federal Rules of Civil Procedure be, and they hereby are,

amended by including therein the amendments to Civil Rules 5, 9, 14, 16, 24, 26, 33,
34, 37, 45, 50, and 65.1; Form 35; and new Rule 5.1.

2. That the Supplemental Rules for Admiralty or Maritime Claims and Asset
Forfeiture Actions be, and they hereby are, amended by including therein the
amendments to Rules A, C, and E, and new Rule G.

[See infra., pp. -.1

3. That the foregoing amendments to the Federal Rules of Civil Procedure
and the Supplemental Rules for Admiralty or Maritime Claims and Asset Forfeiture
Actions shall take effect on December 1, 2006, and shall govern in all proceedings
thereafter commenced and, insofar as just and practicable, all proceedings then
pending.

4. That THE CHIEF JUSTICE be, and hereby is, authorized to transmit to
the Congress the foregoing amendments to the Federal Rules of Civil Procedure in
accordance with the provisions of Section 2072 of Title 28, United States Code.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of January 6-7, 2006

Phoenix, Arizona
Draft Minutes

TABLE OF CONTENTS
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ATTENDANCE

The mid-year meeting of the Judicial Conference Committee on Rules of Practice

and Procedure was held in Phoenix, Arizona, on Friday and Saturday, January 6-7, 2006.
All the members were present:

Judge David F. Levi, Chair
David J. Beck, Esquire
Douglas R. Cox, Esquire
Judge Sidney A. Fitzwater
Judge Harris L Hartz
Dean Mary Kay Kane
John G. Kester, Esquire
Judge Mark R. Kravitz
William J. Maledon, Esquire
Associate Attorney General Robert D. McCallum, Jr.
Judge J. Garvan Murtha
Judge Thomas W. Thrash, Jr.
Justice Charles Talley Wells
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January 2006 Standing Committee - Draft Minutes Page 2

Providing support to the committee were: Professor Daniel R. Coquillette, the
committee's reporter; Peter G. McCabe, the committee's secretary; John K. Rabiej, chief
of the Rules Committee Support Office of the Administrative Office; James N. Ishida, Li
senior attorney in the Office of Judges Programs of the Administrative Office; Emery

Lee, Supreme Court Fellow at the Administrative Office; Joe Cecil of the Research
Division of the Federal Judicial Center; and Joseph F. Spaniol, Jr., and Professor
Geoffrey C. Hazard, Jr., consultants to the committee.

Representing the advisory committees were:,

Advisory Committee on Appellate Rules -
Judge Carl E. Stewart, Chair
Professor Patrick J. Schiltz, Reporter

Advisory Committee on Bankruptcy Rules --
Professor Jeffrey W. Morris, Reporter Li

Advisory Committee on Civil Rules -
Judge Lee H. Rosenthal, Chair
Professor Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules -
Judge Susan C. Bucklew, Chair'
Professor Sara Sun Beale, Reporter,

Advisory Committee on Evidence Rules -

Judge Jerry E. Smith, Chair I
Professor Daniel J. Capra, Reporter

Judge Thomas S. Zilly, chair of the Advisory Committee on Bankruptcy Rules,
was unable to attend in person, but-he participated by telephone in the bankruptcy portion

of the meeting. Eý
In addition to Associate Attorney General McCallum, the Department of Justice

was represented at the meeting by Benton J. Campbell, Counselor to the Assistant
Attorney General for the Criminal Division. Alan Dorhoffer attended on behalf of the K]
U.S. Sentencing Commission.

At the committee's request, Professor Alan N. Resnick, Donald B. Ayer, and K]
James C. Duff made presentations to the committee.

4
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b INTRODUCTORY REMARKS

Judge Levi reported that he and Professor Coquillette had met with the new Chief
LJustice. He said that John Roberts will be an excellent Chief Justice and a very good

friend to the rules process. He noted that the Chief Justice had served on the Advisory

LCommittee on Appellate Rules for five years, and he would have become the'new chair of

that committee on October 1, 2005, but for his appointment to the Supreme Court. The

committee conveyed its congratulations to Chief Justice Roberts and wished him great

success in his new endeavor. I

Judge Levi added that Judge Samuel Alito, chair of the Advisory Committee on

Appellate Rules until October'l, 2005, had also been nominated to the Supreme Court.

The committee congratulated Judge Alito on his selection and wished him well in his

confirmation hearings and his futureposition on the Court,

Judge Levi noted that Professor Patrick Schiltz, reporter to the Advisory

Committee on Appellate Rules, had just been nominated by the President to be a district

judge for the District of Minnesota. He thanked Professor Schiltz for his excellent

service and dedication as a reporter, The committee congratulated Professor Schiltz and

wished him success.
Finally, Judge Levi reported that Judge Carl Stewart had been appointed by the

r Chief Justice as the new chair of the Advisory Committee on Appellate Rules. He

emphasized that the high quality of these four appointments reflects very well on the

quality of the membership of the rules committees as a whole.

L Judge Levi noted that the terms of two members of the Standing Committee had

expired on October 1, 2005 - Charles J. Cooper and David M. Bemick. .He pointed out

that neither was able to attend the meeting, but Professor Coquillette read a letter of
appreciation from Mr. Cooper expressing his view that his participation in the work on

the committee had been among the most rewarding service of his professional career.

Judge Levi added that Mr. Bernick will attend the next committee meeting.

Judge Levi also welcomed Mr. Cox and Mr. Maledon as new members to the

committee and read their impressive professional qualifications.

Judge Levi reported that the Judicial Conference at its September 2005 session

L had approved many rule amendments as part of its consent calendar, including some
relatively controversial rules. The amendments included the package of changes to the

E civil rules relating to discovery of electronically stored information. They also included
amendments to the evidence rules, including Rule 4.08 (use of admissions made in the

course of settlement negotiations in a later criminal case) and Rule 609 (automaticE
L
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impeachment of a witness by evidence of a prior conviction involving dishonesty or false L
statement).

Judge Levi explained that a great many changes were needed in the bankruptcy

rules to comply with the provisions of the massive Bankruptcy Abuse Prevention and 7
Consumer Protection Act of 2005. He pointed to the enormous effort of the Advisory I]
Committee on Bankruptcy Rules in producing a comprehensive package of revised
official forms and interim bankruptcy rules. The advisory committee, he said, had
effectively completed several years of rules work in just six months. Even organizing the K
advisory committee into subcommittees to write so many different rules, he said, had
been difficult. He noted, too, thatthe new legislation was very complex and had given -

rise to many problems of interpretation, making it difficult to draft rules and forms. L

He added that he had asked Professor Alan Resnick to attend the meeting and give
the members a perspective on the Bankruptcy Abuse Prevention and Consumer Protection
Act of 2005 and what it means for the rules process. Finally, he noted that Congress was
likely to conduct oversight hearings on implementation of the legislation, and the revised
bankruptcy rules will be examined closely by Congress.

Judge Levi reported that the Judicial Conference had placed one proposed rule on
its discussion calendar for the September 2005 session - new FED. R. APP. P. 32.1,
governing citation of judicial dispositions. The rule, he said, was controversial and had
encountered opposition from a number of circuit judges. He explained that he and Judge
Alito had made a joint presentation on the new rule to the Conference. Judge Levi spoke
first about the thorough procedures followed by the rules committees in considering the
new rule, and then Judge Alito addressed the' substance of the rule.

Judge Levi noted that one chief circuit judge spoke against the rule, arguing that
each circuit is different and there is no need for national uniformity on citation policy.
The chief judge also objected to having the rule made retroactive. In the end, Judge Levi
noted, the Conference approved the rule, but made it prospective only. He said that the
new rule was a great achievement, and the work of the Advisory Committee on Appellate
Rules had been truly exceptional. The thoroughness of the committee's work, he said,
had been very persuasive to the Conference.

Judge Levi reported that the Advisory Committee on Criminal Rules was in the
process of considering controversial amendments to two criminal rules - Rule 29
(judgment of acquittal) and Rule 16 (disclosure of information). Under the proposed
revision to Rule 29, he explained, a trial judge would normally have to defer entering a
judgment of acquittal until after the jury returns a verdict. But the judge could enter a
judgment of acquittal before a jury verdict if the defendant waives his or her double
jeopardy rights. The revised rule, thus, would allow the Department of Justice to appeal

6
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the trial judge's granting of a judgment of acquittal. He noted that the advisory
committee is considering amendments to Rule 16 that would address the recommendation

Sof the American College Of Trial Lawyers that the rule specify the government's
obligations to disclose exculpatory and impeaching information under Brady v.

Maryland, 373 U.S. 83 (1963), and Giglio v. United States, 405 U.S. 150 (1972).

Judge Levi reported that the Advisory Committee on the Rules of Evidence had

under active consideration a new rule governing privilege waiver. He explained that the

L Advisory Committee on Civil Rules. had'been concerned for many years that reviewing

documents for privilege waiver as part of the discvery process adds substantially to the

cost and complexity of civil litigation without real benefit. He said that the new

__ electronic discovery rules just approved by the Judicial Conference contain a "clawback"

provision, allowing a party to recover privileged or protected material inadvertently

disclosed during the discovery process, and a "quick peek" provision, recognizing

agreements between the parties to allow an initial examinafion of discovery materials

without waiving any privilege or protection.

But, he said, the new rules do not address the substantive question of whether a

privilege or protection has been waived or forfeited. Nor do they address whether an

agreement of the parties or an order of the court protecting against waiver of privilege or
protection in a specific case can bind later actions or third parties.

Judge Levi noted that it is very unusual for the rules committees to consider a rule

invoking substance because the Rules Enabling Act specifies that the rules may not

abridge, enlarge, or modify any substantive right. The Act, moreover, states that any rule

Lcreating, abolishing, or modifying an evidentiary privilege can only go into effect if
approved by an act of Congress. He reported that he had discussed the problems of

privilege and protection waiver with the chairman of the House Judiciary Committee,
who responded that the matter was one great interest towhoreponedtha te mttr ws neof getierstothe Congress. The chairman

stated that he will send a letter asking the committee to develop a privilege-waiver rule

that could eventually be enacted as a statute. Thus, Judge Levi explained, the Advisory

L Committee on the Rules of Evidence would develop a rule through the regular
rulemaking process.' After the Judicial Conference and the Supreme Court approve the
rule, it would be submitted to Congress for enactment as a statute.

APPROVAL OF THE MINUTES OF THE LAST MEETING
L

The committee voted without objection to approve the minutes of the last

E meeting, held on June 15-16, 2005.

F
? 7
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REPORT OF THE ADMINISTRATIVE OFFICE

Mr. Rabiej xeported that legislation had passed the House of Representatives to

undo the 1993 amendments to FED. R. Civ. P. 11 (sanctions), thereby requiring a court to
impose sanctions for every violation of the rule. The legislation would also require a
federal district court to suspend an attorney from practice in the court for a year if the
attorney has violated Rule 11 three or more times.

Mr. Rabiej noted that other provisions had been added to the bill on the House
floor. One would prohibita judge from sealing a court record in a Rule 11 proceeding
unless the judge specifically finds that the justification for sealing the record outweighs
any interest in public health and safety.

Mr. Rabiej pointed out that the House Judiciary Committee's Subcommittee on
Commercial and Administrative Law had held an oversight hearing in July 2005 on the L
judiciary's implementation of the new bankruptcy legislation. He noted that Judge A.
Thomas Small, former chair of the Advisory Committee on Bankruptcy Rules, had
appeared on behalf of the Judicial Conference and testified as to the substantial amount of L
work accomplished by the rules committees, other Judicial Conference committees, and
the Administrative Office. Mr. Rabiej reported that the testimony had been very
impressive, and Judge Small had reassured the Congressional subcommittee that the
judiciary would be able to meet all the statutory deadlines.

Mr. Rabiej said that proposed: legislation to allow cameras in federal courtrooms J
at the discretion of the presiding judge was gathering steam. He noted that the Judicial
Conference generally opposes cameras in'the courtroom.

Mr. Rabiej reported that the rules office had received a request from the Foreign
Intelligence Surveillance Court in October to comment on its local rules and to inquire 1
about the rules process in general. He said that he and Professor Capra had reviewed the
court's rules, and the court had accepted virtually all their suggested comments. r

Judge Levi noted that the Director of the Administratii'e Office, Leonidas Ralph
Mecham, had announced his retirement, and a search committee of judges had been
appointed by the Chief Justice to assist him in recommending a replacement.

Mr. McCabe reported that the Administrative Office's rules web site had become
very popular. He noted that the staff had posted all rules committee minutes and reports E
back to 1992, and they will soon post all the committee agenda books back to 1992. He
added that all public comments are now being posted as they are received, and the rules
office is attempting to locate all the key records of the rules committees - especially

8



January 2006 Standing Committee - Draft Minutes Page 7

minutes and reports - back to the earliest days of the rules program. These records, once

posted, should be of substantial benefit to scholars, judges, and lawyers.

REPORT OF THE FEDERAL JUDICIAL CENTER

Mr. Cecil reported on the status of various pending projects of the Federal Judicial

Center, as summarized in Agenda Item 4. He directed the committee's attention to two

projects involving the federal rules.

First, the Center is examining the impact of the Class Action Fairness Act of 2005

on the resources of the federal courts. The study will begin by determining whether there

has been any increase in the number of class actions filed as a result of the Act. Center

staff will then examine whether there have been any changes in the workload burdens of

the district courts. Finally, they will also look at the burdens imposed by class actions on

the courts of appeals. Mr. Cecil reported that there are serious limitations on the data

available, and researchers are going through individual case recordson a district-by-
district basis.

Second, Mr. Cecil described the Center's project to address ongoing confusion

regarding the standard of review in patent claims construction. He noted that about one-

third of the patent- cases are. remanded to the district courts on claims construction issues.

He said that a survey was being conducted of district judges and attorneys to identify
case-management techniques that might improve the claims-construction process and to

explore whether some increased ability for interlocutory appeals in patent cases would be

helpful.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Stewart and Professor Schiltz presented the report of the advisory
committee, as set forth in Judge Stewart's memorandum and attachment of December 9,
2005 (Agenda Item 5).

Judge Stewart reported that the advisory committee had no action items to

present. He pointed out that the committee had just completed its marathon efforts to
approve new Rule 32.1, governing citation of opinions. He said that the thorough work
of the committee, the extent of the public comments, and the invaluable research
produced for the committee by the Federal Judicial Center and the Administrative Office
had shown that the Rules Enabling Act process had worked exceedingly well.

9
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Judge Stewart noted that the advisory committee would meet next in April 2006
and would address a number of issues described in the agenda book.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES
U

Professor Morris and Judge Zilly (by telephone) presented the report of the advisory
committee, as set forth in Judge Zilly's memorandum and attachments of December 12,
2005 (Agenda Item 6).

Professor Morris reported that the committee had met twice since the last
Standing Committee meeting and had conducted numerous teleconferences in order to
complete work on the package of official forms and interim rules to implement the
omnibus bankruptcy legislation. He pointed out that the interim rules and the forms had
been circulated to the courts in August 2005 and posted on the rules web site for public E,
comment. The advisory committee considered the public comments and made a few
essential changes in the interim rules and the forms at its September 2006 meeting. He 7
added that every district had adopted the interim rules without change or with very minor
changes.

Professor Morris said that the advisory committee will meet next in March 2006, L
and it plans to submit a package of permanent rule revisions for publication at the June
2006 meeting of the Standing Committee. The proposed national rules will build on the E
interim rules and include a number of other provisions not included in the interim rules
and some amendments unrelated to the bankruptcy legislation. K

Professor Morris reported that the advisory committee had also conducted a
cover-to-cover study of the restyled civil rules at the request of the Advisory Committee
on Civil Rules. He explained that the civil rules apply generally in adversary
proceedings, and they may be applied in contested matters. In addition, some bankruptcy
rules are modeled on counterpart provisions in the civil rules. He noted that the advisory
committee had broken into six groups, each of which carefully reviewed an assigned
block of rules, checked for any possible impact on the bankruptcy rules, and examined
whether any changes were needed in language or cross-references. At the end of this
detailed study, he said, the advisory committee found very few problems with the restyled
civil rules, and it communicated its observations to the Advisory Committee on Civil
Rules.

Judge Zilly added that the individual members of the advisory committee had
spent an enormous amount of time studying the new bankruptcy legislation and drafting
the interim rules. In addition, they devoted an enormous amount of time to revising the
official bankruptcy forms and devising new forms to implement the new procedural

lLI
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requirements of the legislation. He noted that the official forms took effect on October
17, 2005, following approval by the Executive Committee of the Judicial Conference.

LHistorical Perspective

LAt the request of Judge Levi, Professor Resnick gave the committee a historical
perspective on the bankruptcy system and the Federal Rules of Bankruptcy Procedure.

LHe explained that the Constitution gives Congress authority to establish uniform
laws on the subject of bankruptcy and to make banklruptcy exclusively federal. The first

7" meaningful national bankruptcy law, he said, was enacted in 1898, and it lasted until
L1978. The 1898 Bankruptcy Act was amended substantially in the 1930s. Enactment of

Chapter 11 in 1938 marked a major move away from liquidation and towards saving

Kbusinesses.
By the late 1960s, several bankruptcy experts thought that it was time to conduct a

complete review of the bankruptcy system. So Congress passed a law in 1968 creating a
national bankruptcy commission, comprised of members of Congress, law professors,
judges, and lawyers. The commission filed a report in 1973 that recommended replacing
the 1898 Act with a new substantive bankruptcy law and a revised bankruptcy court
structure. From 1973 to 1978, a great deal of debate ensued over the commission's
recommendations, both in Congress and in the banlakuptcy community, and in 1978
Congress enacted a new Bankruptcy Code and a'new Article I court structure.

New procedural rules were needed to implement the 1978 Code. But there was
not sufficient time to promulgate rules under the regular Rules Enabling Act process
before the provisions of the 1978 Code took effect on October 1, 1979. Therefore, the
Advisory Committee on Bankruptcy Rules drafted a set of "suggested interim rules" over

L a period of nine months. They were circulated to the courts in October 1979, with the
notation that they had not been approved either by the Standing Committee or the Judicial
Conference. They were generally adopted by the courts as local rules. The advisory
committee then began work on drafting the new Federal Rules of Bankruptcy Procedure,
which eventually took effect in\1983.

In 1982, the Supreme Court declared the jurisdictional provisions of the 1978 law
unconstitutional in Northern Pipeline Co. v. Marathon Pipeline Co., 458 U.S. 50 (1982).
In 1984, new legislation was enacted that cured the jurisdictional defects and created the
current bankruptcy court system under which bankruptcy jurisdiction is vested in the
district courts and then delegated to the bankruptcy judges. The new court structure was
reflected in a package of rule amendments that took effect in 1987. In 1986, the pilot
U.S. trustee program - which took over the estate administration responsibilities in

E
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bankruptcy cases - was made a nationwide system. The advisory committee drafted rule
amendments to implement the U.S. trustee system, and they took effect in 1991.

In the early 1990s, credit and lending groups complained that the pendulum in
bankruptcy had swung too far toward protecting debtors at the expense of creditors, and
they initiated efforts to change the Bankruptcy Code. In 1994, Congress created another
national bankruptcy review commission, which issued a comprehensive report in 1997.
But the credit community was not satisfied with the recommendations, and their efforts
led to the introduction of legislation in 1997 that would amend the Code substantially to
better protect creditors' rights. The legislation was pending in each Congress from 1997
until April 2005, when it was enacted as the Bankruptcy Abuse Prevention and Consumer 7,

Protection Act of 2005.

At first, the Advisory Committee on Bankruptcy Rules did not move to draft
potential rule changes to implement the pending legislation because its future was
uncertain. In fact, the bill was vetoed by President Clinton. But with the election of
President Bush in 2000, it appeared very likely that it would be enacted soon. So, the
advisory committee, under the leadership of Judge Small, retained two additional
bankruptcy law professors as consultants and began to study the legislation in depth to
determine what changes would be needed in the bankruptcy rules and forms. By 2002, 7
the committee had developed rough drafts of rules amendments.

The legislation was eventually enacted in April 2005, and it contained a general
effective date of October 17, 2005. Fortunately, the six-month grace period gave the
judiciary and the Department of Justice time to accomplish the many tasks required of
them. The advisory committee, through concentrated efforts and starting from the 2002
drafts, was able to complete an emergency package of interim rules and revised official
forms.

Professor Resnick said that the legislation was very controversial and had been
opposed by the National Bankruptcy Conference, a committee of the American Bar
Association, and virtually all bankruptcy judges and academics. But it was strongly
supported by the credit card companies, banks, landlords, and certain other special
interest groups. 7

In consumer cases, the legislation imposes additional restrictions on debtors,
particularly Chapter 7 debtors. Among other things, they must undergo credit counseling
and debtor education, and they must submit to a means test to determine whether they are
presumed to be abusing the bankruptcy system. The test examines the debtor's monthly
income, expenses, and discretionary income. Consumer bankruptcy lawyers, moreover,
must meet new requirements and are exposed to additional liability that may lead them to
raise their fees or go out of the consumer bankruptcy business.

12
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For Chapter 11 business cases, a court's ability to extend the debtor's exclusive

period to file a plan has been limited. The new law, moreover, generally makes it harder

for small businesses to reorganize. It also gives landlords additional authority regarding

leases.

L Professor Resnick said that the legislation also contains some very good

provisions, such as the new Chapter 15, dealing with cross-border insolvencies, and
provisions dealing with health care, nursing homes, and patient rights. It also allows

direct appeals from the bankruptcy court to the 'curt of 'ppeals in appropriate
circumstances.

7
L Professor Resnick pointed out that there-are many technical flaws and ambiguities

in the 500-page legislation, largely because it was drafted by special interest groups and

lobbyists, and Congress was reluctant to make any changes. Moreover, he said that he
thought it unlikely that Congress would enact technical amendments to correct the flaws

in the near future.

tHe reported that the day after the legislation was signed, on April 21, 2005, the

Advisory Committee on Bankruptcy Rules held a meeting of its subcommittee chairs and

committee staff to decide on organizing its work. The committee decided at the outset

that it should not wait the full three years it normally takes to complete the rules process.

Rather, it had to produce forms and interim rules before the October 17, 2005 effective
Ldate of the legislation.

In Professor Resnick's view, there were three reasons for the advisory committee

Fto act expeditiously. First, many of the existing national rules were now inconsistent with

the statute. Second, rules and forms were needed quickly to implement the various new

concepts and procedures contained in the law, such as the means test and Chapter 15
Lcross-border insolvency. Third, the new law explicitly directed the Judicial Conference to

promulgate several new rules and forms.

Professor Resnick noted that the format of the interim rules drafted by the
advisory committee differs from interim rules issued in the past. The committee, he said,
decided to create the interim rules as amendments to the existing national rules, striking

Lthrough deleted provisions and underlining new provisions. The interim local rules,
therefore, will become the advisory committee's first draft of the proposed permanent
amendments to the national rules.

He pointed out that the advisory committee had encountered a number of difficult
problems in drafting the rules and forms. First of all, addressing some of the provisions in
the legislation required a great deal of technical and specialized expertise in several

different areas. Moreover, the advisory committee did not have time to benefit from public

13
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comment. It adopted a subcommittee system, with six different subcommittees addressing
different aspects of the legislation - consumer provisions, business provisions, cross-border
insolvency, health care, appeals, and forms. Professor Resnick praised Judge Zilly as a
truly amazing chair, delegating work to the subcommittees, but also serving as an active
participant in the work of every subcommittee.

After the advisory committee had completed and published the interim rules and

forms on the Internet in August 2005, it received a number of helpful public comments
pointing out a few technicalterrors. The advisory committee quickly made the corrections
at its September 2005 meeting.

Professor Resnick pointed out that the advisory committee had drafted interim-
rules only in those areas where it was important to have a rule in place by October 17,
2005, such as where the'new statute conflicted with an existing national rule. Theý

advisory committee, he said, had involved the U.S. trustee organization in all its
deliberations and activities, and it received a good deal of help and advice from the U.S.
trustees.

The advisory committee also tried to make the rules and forms as neutral as it
could on substantive issues. For the most part,,it tried to leave the resolution of
ambiguities in the legislation up to the courts. But in several instances it had to resolve
ambiguities in order to devise the rules and forms. Most importantly, he said, in his
opinion, every member of the advisory committee left behind any personal views or
opposition to the legislation, and everybody worked hard to implement the law faithfully.
The advisory committee, moreover, tried to be as transparent as possible, posting its work
product on the Internet. The entire staff of the Administrative Office was outstanding, 7
and particular appreciation is due to Patricia Ketchum, who was the centerpiece of the
committee's efforts to redraft the bankruptcy official forms. El

Professor Resnick said that he believes that it is very unlikely that the advisory
committee will consider making any additional changes in the interim rules. Instead, it
will concentrate on drafting the permanent amendments to the national rules. In the
process, it will look at the actual experiences of the courts in using the interimrules,
review all the public comments, and add some additional rules and forms at its March
2006 meeting.

In conclusion, Professor Resnick said that the advisory committee should approve
a complete set of amendments to the national rules and official forms at its March 2006 L
meeting and publish them for public comment in August 2006. The revisions, therefore,
will be on track under the regular Rules Enabling Act process, and the revised national
rules would become effective on December 1, 2008.
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Mr. McCabe added that the Act also contains a number of provisions that
adversely impact the finances of the federal judiciary. For example, it allows debtors to

L petition for filing in forma pauperis. If the petition is granted, the judiciary loses its
designated portion of the filing fee, which is used to fund basic court operations.
Moreover, if the debtor does not pay a filing fee, there is no statutory authority in a

L• chapter 7 case to pay the case trustee the $60 fee that funds the trustee's work. In
addition, the Act imposes substantial additional work and costs on the courts. Among
other things, the Administrative Office is required to, compile and report substantial new

L statistics in areas that are of no direct" concern to the busi es s needs of the judiciary. The
Act's requirements have required the Administrative Office to expedite development of a
multi-million dollar new statistical infrastructure capable of receiving and processing the
new statistics.

L' REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Rosenthal and Professor Cooper presented the report of the advisory
committee, as set out in Judge Rosenthal's memorandum and attachment of December
15, 2005 (Agenda Item 7).

L Amendment for Publication

FED. R. CIV. P. 8(c)

Judge Rosenthal reported that the advisory committee had only one action item to
L present. She explained that FED. R. Civ. P. 8(c) (pleading affirmative defenses) lists

"discharge in bankruptcy" as one of the affirmative defenses that a party must plead. She
said that bankruptcy judges had suggested to the advisory committee that the rule is

L incorrect because § 524 of the Bankruptcy Code specifies that a discharge voids any
judgment obtained on the discharged debt. It also operates as an injunction against a
creditor bringing any action to collect the debt. Therefore, a discharge is not an
affirmative defense as a matter of substantive banknrptcy law.

Judge Rosenthal said that the advisory committee was seeking authority to publish

L a proposed amendment to eliminate "discharge in bankruptcy" from the list of affirmative
defenses in Rule 8(c). She added, however, that the advisory committee did not plan to
publish the amendment immediately, but would hold it for publication as part of a
package of amendments at a later date.

The committee without objection approved the proposed amendment for
L publication at a later date by voice vote.

15



January 2006 Standing Committee - Draft Minutes Page 14 2

Informational Items L

Style Project

Professor Cooper provided a status report on the work of the advisory committee 7

in restyling the body of civil rules. He noted that the project to restyle all the federal rules

of procedure had been initiated in the early 1990's by Judge Robert Keeton and Professor

Charles Alan Wright. Their goal was to rewrite the rules to achieve greater clarity and

ease of use without changing meaning or substance. In addition, they sought to eliminate L
inconsistencies and to use language consistently throughout the federal rules of

procedure. E

Professor Cooper pointed out that the Federal Rules of Appellate Procedure had

been the first body of rules to be restyled. They were followed by the restyled Federal

Rules of Criminal Procedure. Now, the Advisory Committee on Civil Rules had L

completed a style revision of all the Federal Rules of Civil Procedure, which it published

for comment in February 2005. Professor Cooper noted that the advisory committee had

received 21 written comments to date and had held one hearing in Chicago. The hearing, L
he said, was essentially a comprehensive round table discussion on the restyled rules with

Gregory P. Joseph and Professor Stephen B. Burbank, who represented the views of a
group of 21 distinguished lawyers and professors who had read the restyled rules

carefully and provided detailed written comments to assist the advisory committee.

Professor Cooper noted that a majority of the reviewing group had expressed the L

view that the project to restyle the civil rules should not proceed further because it could
introduce inadvertent changes in the meaning of rules and possibly lead to litigation and
added transactional costs. It, might also preclude a more comprehensive overhaul of the

civil rules. He also reported that members of the reviewing group had expressed concern

that if the entire body of civil~rules were re-adopted as a package, the supersession clause F]
of the Rules Enabling Act process might cause mischief by overturning statutory

provisions. Professor Cooper responded, though, that the advisory committee was

considering a number of options for dealing with this problem. E
Judge Rosenthal added that there had been no supersession problems when the F7

restyled criminal rules were promulgated. Professor Cooper agreed that the fears
expressed at the time about the criminal and appellate rules had not been realized in

practice. He noted, for example, that the Department of Justice had reported that lawyers

in its various divisions had not experienced any problems with the other restyled rules.

Three of the law professors at the meeting added that they regularly read all the reported

decisions in their fields and have not seen a single problem to date with the restyled rules.
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Judge Rosenthal said that much of the public commentary on the restyled rules
77 had been very positive, adding that the new rules are much clearer, easier to understand,

L- and easier to use. She said that the advisory committee had been extraordinarily
disciplined in its work and had avoided making any changes in language where there
could be a potential change in meaning. She also thanked the Litigation Section of the
American Bar Association for its help in supporting-the project and providing very
helpful input.

, Other Amedihents Under' Con6ideration

Judge Rosenthal reported that the advisory committee had been so occupied with
the restyling and electronic discovery projects that it had put aside a number of other
issues. She listed several future committee agenda items, including:

L (1) Rule 15 (amended and supplemental pleadings) - whether to consider
changes in the automatic right of a party to amend its pleading or in the

r provision allowing relation back of an amendment changing the party
against whom a claim is asserted, if the plaintiff files a case without
knowing the name of the defendant but later discovers the name;

E (2) Rule 26(a)(2)(B) (pretrial disclosure of expert testimony) - whether

reports should have to be filed by employees who only sporadically give
expert testimony;

(3) Rule 30(b) (notice of deposition) - whether to address a number of

L problems and possible misuses of the: rule in taking depositions of
institutional witnesses;

E (4) Rule 48 (number of jurors and participation in the verdict) - whether the
rule should be amended to include a provision on polling the jury as found
in FED. R. CRIM. P. 31;

(5) Rule 58(c)(2) (entry ofjudgment in a cost or fee award) - together with
F Rule 54(d)(2) (motion for attorneys' fees) and FED. R. APP. P. 4 (timing of
LJ a notice of appeal) - whether to examine the practical effect of the

provisions that give a district judge discretion to suspend the time to file
an appeal when a motion is filed for attorney fees;

L
(6) Rule 60 (relief from judgment or order) - whether the rule should be

amended, or a new rule drafted, to authorize a district court to make
L "indicative rulings" on post-trial motions when a pending appeal has

deprived it of jurisdiction; and
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(7) Rule 56 (suinmary judgment) - whether the rule should be rewritten to
provide time limits, specify standards for granting summary judgment, and
cure the disconnect between the text of the rule and the way that summary L
judgment motions are actually litigated in thee courts.

Finally, Judge Rosenthal said that the advisory committee has also had on its

agenda for a long time a controversial suggestion to reexamine notice pleading in the civil

rules. She said that a number of courts are tempted to impose heightened pleading
requirements, and the interplay between thepleading rule and the discovery rules had

arisen several times during the advisory committee's deliberations on the discovery rules.

She added that if the advisory committee decides to change Rule 56, the pleading rule
will necessarily be implicated. L I

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Earlier in the morning, before the meeting began, Judge Bucklew presided over a

hearing to listen to the testimony of Federal Public Defender Jon M. Sands, on behalf of L.

the Federal Defenders Sentencing Guidelines Committee, regarding the advisory
committee's proposed amendments to FED. R. CRIM. P. 11 (pleas), 32 (sentencing and

judgment), and 35 (correcting or reducing a sentence), published in August 2005. The

proposed amendments would conform the criminal rules with United States v. Booker,

543 U.S. 220 (2005). L

Following the committee's lunch break, Judge Bucklew presided over a hearing of

the testimony of Mike Sankey, on behalf of the National Association of Professional
Background Screeners, regarding proposed new FED. R. CRIM. P. 49.1 (privacy protection'

for filings made with the court), published for public comment in August 2005.

Judge Bucklew and Professor Beale then presented the report of the advisory K
committee, as set forth in Judge Bucklew's memorandum and attachments of December 8,
2005 (Agenda Item 8). K

Judge Bucklew reported that the advisory committee had spent most of its

October 2005 meeting on three issues: (1) rule amendments to implement the Crime
Victims' Rights Act (part of the Justice for All Act of 2004); (2) a proposed amendment

to FED. R. CRIM. P. 29 (judgment of acquittal); and (3) a proposed amendment to FED. R.

CRIM. P. 16 requiring the disclosure of Brady information before trial.

Li
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LAmendments for Publication

r Judge Bucklew said that the advisory committee was seeking authority from the
Standing Committee to publish amendments to the Federal Rules, of Criminal Procedure

to implement the Crime Victims' Rights Act. The amendments consist of one new rule

L and changes to five existing rules. She added that the advisory committee had
incorporated Judge Levi's suggested improvements in the text of the rules and committee

[ notes.

FED. R. CRIM. P., 1

Judge Bucklew explained that the proposed amendment to Rule 1 (scope and
definitions) would merely incorporate the statutory definition of a "crime victim" set forth
in the Crime Victims' Rights Act. She added that the statutory definition was quoted in
full in the proposed committee note.

FED. R. CRIM. P. 12.1

Judge Bucklew said that the proposed amendment to Rule 12.1 (notice of alibiK defense) would provide that a victim's address and telephone number not be given
automatically to the defendant if an alibi defense is made. The amendment would give
the court discretion to order disclosure of the information or to fashion an alternative

F procedure giving the defendant the information necessary to prepare a defense, but also
protecting the victim's interests.

E Two members questioned the language of proposed new subparagraph (b)(l)(B)
that places the burden on the defendant to establish a need for the victim's address and
telephone number. They said that the presumption should be reversed. Thus, the rule

E would provide that the defendant has the right to speak with the victim, and the
government would have the burden of showing that there is a need to protect the victim's
interests. One participant suggested that the advisory committee might consider drafting
alternate versions of the provision and including both in the publication of the rules.
Another suggested that the matter might simply be highlighted in the covering letter

E accompanying theepublication.

FED. R. CRIM. P. 17

E Judge Bucklew said that the proposed amendment to Rule 17 (subpoena) would
require court approval to obtain a subpoena served on a third party that calls for personal
or confidential information about a victim. The court could also require that the victim
be given notice of the subpoena and an opportunity to move to quash or modify it.

E
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FED. R. CRIM. P. 18 L

Judge Bucklew explained that the proposed amendment to Rule 18 (place of

prosecution and trial) would require the court to consider the convenience of any victim

in setting the place of trial. 77

FED. R. GRIM. P. 32 L

Judge Bucklew pointed out that the proposed amendments to Rule 32 (sentencing

and judgment) would delete the current definition in the rule of a victim of a crime of
violence or sexual abuse. The new, broader definition of a "crime victim," taken from the
Crime Victims' Rights Act itself and incorporated in FED. R. CRIM. P. 1 (definitions),
includes all federal crimes. The amended rule would also eliminate the current restriction
that only victims of a crime of violence or sexual abuse are entitled to be heard at
sentencing. The other proposed changes in the rule, she said, were relatively minor.,

FED. R. CRIM. P. 43.1 m

Judge Bucklew explained that Rule 43.1 (victim's rights) was a completely new

rule. She said that the advisory committee had debated whether to incorporate the
changes implementing the Crime Victims' Rights Act into a single new rule or spread

them throughout the rules. She said that the committee consensus was to place the
principal changes in one rule. [

Judge Bucklew said that subdivision (a) of the new rule deals with the right of a

victim to receive notice of every public court proceeding, to attend the proceeding, and to

be reasonably heard at certain proceedings. She noted that the government has the burden

of using its best efforts to provide victims with reasonable, accurate, and timely notice of

every court proceeding. Professor Beale added that paragraph (a)(3) uses the term -

"district court," rather than "court," to make sure that the rule does not provide a right to

be heard in the court of appeals. This limitation tracks the language of the statute.

Some participants questioned whether all the provisions set forth in the proposed

new rule are actually needed because most of them are specified in the Crime Victims'
Rights Act itself. One participant noted, moreover, that FED. R. EvID. 615 already allows

a court to exclude witnesses so that they cannot hear the testimony of other witnesses.
Judge Bucklew and Professor Beale responded that victims' groups have argued strongly

that pertinent provisions of the Act should be highlighted and located in the key

provisions of the rules used every day by the bench and bar. They added that the advisory

committee did not go beyond the substance of the statute itself in any way, but the 7
committee was convinced that it was necessary to include some of the key victims'

statutory provisions in the rules themselves.
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One participant noted that the rules committees generally avoid repeating statutory
language in the rules. Another added that the Standing Committee in its local rules
project had discouraged the courts from repeating statutes in local rules because it can
create style problems and lead to legal conflicts.

One member suggested that the new rule should not be numbered as Rule 43.1
because the preceding rule, FED. R. CIuM. P. 43, deals only with the presence of the
defendant. He recommended that one of the open rule numbers, taken from abrogated
rules, should be used. It was the confsensus of the committee that an abrogated rule
number should be used or the new rule placed at the end of the rules.

LOne member questioned the meaning of proposed subdivision (b), which states
that the court must decide promptly "any motion asserting a victim's rights." Judge

fBucklew explained that the main purpose of the amendment was to emphasize the need
L for the court to act promptly. Professor Beale added that the statute covers the matter and

uses the word "forthwith." She said that the rule may not strictly be necessary, but it isL, politically important. Another member suggested that the rule should be limited to
motions asserting a victim's rights "under these rules." The committee consensus was to
include the additional language.

Li Judge Bucklew reported that paragraph (b)(1) states thatthe rights of a victim may

be asserted either by the victim or the government. One member suggested that
Sparagraphs (1) through (4) do not fit well under subdivision (b), but should become new

subdivisions (c) through (f), Judge Levi recommended that the advisory committee
consider whether renumbering of the provisions would be appropriate.

The participants suggested a number of other potential improvements in language
and organization of the rule for the advisory committee to consider.

The committee without objection approved the proposed amendments and
new rule, including the changes suggested by the members, for publication by voice
vote.

Informational Items

Judge Bucklew reported that the Standing Committee had returned the proposedLi amendments to Rule 29 (judgment of acquittal) to the advisory committee for further
consideration. She said that drafting the rule had been more difficult than anticipated. A
subcommittee had been working on it, and the advisory committee expected to present aLdraft rule to the Standing Committee for action at its June 2006 meeting.
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As revised, Rule 29 would allow a judge to deny a motion for acquittal before the
jury returns a verdict, or to reserve decision on the motion until after a verdict. But if the
judge decides to grant the motion of acquittal, the judge would have to wait until after the L
jury returns a verdict - unless the defendant waives double jeopardy rights.: The proposed
rule sets forth what the judge must tell the defendant in open court, and it addresses the
substance of the defendant's waiver. L

One member opposed the rule and said that the Standing Committee had not
returned the rule to the advisory committee with an implied endorsement. Judge Bucklew
responded that the instruction to the advisory committee was to produce the best possible
rule. Judge Levi added that when a final draft is presented to the Standing Committee in
June 2006, the advisory committee should make it clear whether or not it endorses the

,,rule as a matter of policy.

Judge Bucklew described the proposed amendments to FED. R. CRIM. P. 16
(discovery and inspection), which would require the government to turn over exculpatory
evidence to the defendant 14 days before trial. She said that the advisory committee did
not have actual rule language yet, but it had taken a straw vote, and a majority of the
members favored continuing work orn a rule. She noted, though, that the Department of
Justice was firmly opposed to the rule. H

Professor Beale added that the proposal submitted by the American College of
Trial Lawyers would go beyond the Supreme Court's substantive requirements in Brady H
v. Maryland and related cases. It would also specify the procedures for the government to
follow in turning over specified types of information to the defendant before trial.

One participant emphasized that the rule would be very controversial, and he said

that it would be essential for the advisory committee to prepare a complete background 7-1
memorandum on the applicable law if it decides to present a rule to the Standing L
Committee. Judge Bucklew added that the advisory committee had also discussed the
desirability of the Department of Justice making appropriate revisions to the U.S. H
attorneys' manual.L

REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES H
Judge Smith and Professor Capra presented the report of the advisory committee,

as set forth in Judge Smith's memorandum and attachments of December 1, 2005 LK
(Agenda Item 9).

Judge Smith reported that the advisory committee had no action items to present. H
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L Informational Items

EJudge Smith noted that the advisory committee had continued its work on a rule
governing waiver of privileges for submission to Congress. He said that the advisory
committee was considering holding a special meeting or conference to complete work on

a rule that could be submitted to the Standing Committee in June 2006.

Judge Smith reported that the advisory committee was continuing to monitor case
law developments following the Supreme Court's decision in Crawford v. Washington,
541 U.S. 36 (2004), which limits the admission of "testimonial" hearsay. He said that
because of the uncertainty raised by Crawford, the advisory committee would not move
forward with any rule amendments dealing with hearsay. Judge Smith also reported that
the advisory committee was considering a possible amendment governing evidence
presented in electronic form.

L

REPORT OF THE TIME-COMPUTATION SUBCOMMITTEE

Judge Kravitz and Professor Schiltz presented the report of the subcommittee, as

E. set forth in Judge Kravitz's memorandum of December 9, 2005 (Agenda Item 10).

Judge Kravitz pointed out that the subcommittee included several practicing
lawyers, and it was blessed with having Professor Schiltz as its reporter. He reported that
the subcommittee's work had begun with a memorandum drafted by Professor Schiltz
that outlined all the potential time-computation issues in the federal rules. The

K memorandum, he said, had been circulated to the committee reporters for comment and
then considered at a subcommittee meeting in October 2005.

Judge Kravitz explained that the subcommittee was focusing at the moment on
how time should be computed, rather than on the specific time limits scattered throughout
the rules. The latter, he said, would be addressed later by the respective advisory
committees.

Judge Kravitz noted that the subcommittee had decided preliminarily to propose a
number of changes in how time is computed, the most significant of which would be to
eliminate the "10-day rule," set forth in FED. R. CIV. P. 6(e) and counterpart provisions in
the appellate, bankruptcy, and criminal rules. The existing rules, he explained, specify
two different ways of counting time. If a time period specified in a civil, criminal, or
appellate rule is 10 days or less, intervening weekends and holidays are excluded in the
computation. But if a time period set forth in a rule is 11 days or more, weekends and
holidays are in fact counted. (For bankruptcy rules, the dividing line is 8 days, rather than
11.) Judge Kravitz said that by abolishing the "I 0-day rule," all days would then be
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counted in the future. And if the last day of a prescribed period is a weekend or holiday, E
the deadline would roll over to the next weekday.

Professor Schiltz said that in drafting a proposed model rule, the subcommittee
had decided against simply eliminating the " 0-day" language in the current rule. That
approach, he said, might be too subtle and could be missed by lawyers. Instead, the Ll
proposed rule attracts attention to the change and tells the bar affirmatively to count every
day or hour.

Judge Kravitz said that after the subcommittee makes its final recommendations,
the individual advisory committees will take a hard look at the impact on each of the
specific deadlines in their rules. For example, 10-day deadlines in the current rules would
necessarily be shortened because the parties will no longer get the benefit of excluding
weekends. The advisory committees, thus, might wish to increase some 10-day deadlines
to 14 days. Lu

He added that the time-computation subcommittee was comprised largely of
members of the advisory committees. The members, he said, would be expected to go F:
back to their respective advisory committees and take a leading role in examining and
adjusting the deadlines. Judge Kravitz added that the subcommittee's recommendations
would be completed by early 2006, circulated to the advisory committees for comment,
and considered by the Standing Committee in June 2006. After reviewing all the
comments, the subcommittee would send its recommendations to the advisory F:
committees and ask them to proceed with making any needed changes in their deadlines.

Judge Kravitz reported that the subcommittee had also considered amending the
time-computation rules to take account of electronic filing and service. Anticipating that
electronic filing and service will become virtually universal in the future, the
subcommittee discussed eliminating the provision that gives a party three additional days L
to act after being served by mail, electronically, or by leaving papers with the clerk's
office. He pointed out that the practicing attorneys on the subcommittee were strongly of -,
the view that as long as mail remains a service option, the three additional days must be L
retained. But, he said, even though the additional three days had been provided to
encourage the use of electronic service, that incentive is probably no longer needed. F
Judge Kravitz said that the subcommittee needs to address the three-day rule, and it
would likely decide to retain the three-day rule for mail but eliminate it for other kinds of
service. [

In addition, Judge Kravitz said, the subcommittee had drafted a provision to
calculate time periods stated in hours, rather than days. Professor Schiltz explained that
the subcommittee had drafted a simple rule that would extend a deadline by 24 hours if

the last day falls on a weekend or holiday.
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Judge Kravitz said that the subcommittee had also addressed the issue of

"backwards counting," such as in computing the deadline for a party to file a paper in

advance of a hearing or other event. Professor Schiltz pointed out that the proposed draft

states that when the last day is excluded, the computation "continues to run in the same

direction," i.e., backwards. Thus, if the final day of a backward-looking deadline falls on
a Saturday, the-paper would be due on the Friday before the Saturday, not on the Monday
following the Saturday.

Judge Kravitz reported that the subcommittee also considered whether all time
limits in the rules should be expressed in seven-day increments, but decided not to
mandate such a rule. Rather, it would encourage the advisory committees to keep such a
protocol in mind as they adjust deadlines in response to the subcommittee's new time-
counting rule.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Judge Fitzwater presented the report of the Technology Subcommittee. He noted

that proposed amendments to the rules had been published in August 2005 to implement
section 205 of the E-Government Act of 2002. The legislation requires the Supreme
Court to prescribe rules -

"to protect privacy and security concerns relating to
electronic filing of documents and the public availability...
of documents filed electronically."

Judge Fitzwater reported that some comments had been received on the proposed

rules, but there had been only one request to testify at a scheduled public hearing. He also
noted that he had recently attended a conference at which some concern had been
expressed regarding the viability of the two-tier access system contemplated in the
proposed rules, under which certain sensitive records would be made available at the
courthouse, but not on a court's web site.

One of the members pointed out that many of the provisions dealing with
electronic filing are set forth in local court standing orders and general orders, rather than
in local court rules. He suggested that it would be very helpful if the committee provided
guidance to the courts and circuit councils as to what matters should be placed in local
rules and what should be set forth in orders,

2
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PANEL DISCUSSION ON THE LEGACY OF CHIEF JUSTICE REHNQUIST

Judge Levi explained that he had asked former committee member Charles
Cooper and current committee member Judge Kravitz to put together a panel reflecting on
the rich legacy of the late Chief Justice William H. Rehnquist and his contributions to the
federal rulemaking process. He noted, though, that after putting the program together,
Mr. Cooper was unable to attend because of a last-minute conflict. Judge Levi noted that
both Judge Kravitz and Donald Ayer had been law clerks of the late Chief Justice, and
James Duff had served as the chiefjustice's administrative assistant, i.e.,, chief of staff, H
from, 1996 to 2000.

Judge Kravitz explained that he would speak about the personal qualities that E
impressed him most about the late Chief Justice when he had served as his law clerk. Mr.,
Ayer, he said, would then discuss the Chief Justice's legacy on the important issue of
federalism. Finally, he added, Mr. Duff would speak about the Chief Justice as the L
administrative leader of the Third Branch and his support of the rules program.

Judge Kravitz noted that Mr. Ayer has an active appellate practice in Washington H
and had served in the past as the principal deputy to the Solicitor General, as Deputy
Attorney General, and as the U.S. attorney for the Eastern District of California. Mr. 7
Duff, he said, is the managing partner in the Baker Donelson law firm in Washington and
also serves as the legislative counsel for the Federal Judges Association.

Judge Kravitz said that he had read many tributes to the late Chief Justice and saw L
a number of common themes reflected in them. The eulogists all recognized the same
character traits in Chief Justice Rehnquist, namely: (1) how brilliant he was; (2) what a
wonderful teacher he was; (3) how well he understood the Supreme Court as a decision-
making body; and (4) how decent, modest, and normal he was for a person of such
enormous stature and authority. H

As for his brilliance, Judge Kravitz said, the Chief Justice's mind was
encyclopedic and his memory prodigious. He had an amazing ability to memorize L
citations, and he knew details about every congressional district. He could cite poetry,
Gilbert and Sullivan librettos, and literature by heart. He could also dictate completely H
polished opinions into a tape recorder without any editing. L

He was a dedicated teacher who spent a great deal of time with his law clerks. He i
had regular conferences with his clerks, but he did not have them write bench memos. E
Rather, he would tend to go for a walk with the clerks on the Mall and talk to them about
cases and upcoming issues and opinions. He saw it as a way of training the clerks to
think on their feet, without notes. It was also his way of preparing for arguments. E

L
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As a training device, he would have the clerks write opinions on stays, even
though not strictly needed. He told them that it was important for them to be able to write

L under pressure. He set very tough deadlines and had the clerks produce draft opinions
within 10 days after argument. He also spent a great deal of time teaching the clerks
about life and about family, and he was very interested in the clerks' plans for the future.

L
He was also a master of the politics of the Court and how the Court functioned as

a decision-making body. He knew how to move the Court and how to marshal a majority
of votes in a case.

Finally, Judge Kravitz added, William Rehnquist's most important quality was his
basic decency. In some courts, he noted, disputes arise among the judges, and dissenters
occasionally use uncivil language. But the Chief Justice was overwhelmingly civil and
polite. He got along very well with his ideological opponents, and he knew that the best

Lway to influence people was with kindness.

He deeply loved his family, and they were the most important thing in his life.L His law clerks put on skits, and he was the butt of their jokes and loved it. In all, he had

great common sense, pragmatism, and good judgment.

EMr. Ayer agreed with the observations of Judge Kravitz and said that the great
successes of the Chief Justice had everything to do with who he was as a person. He was

E a phenomenon in melding all these great personal qualities, and he ended up being loved
by all the members of the Court. Mr. Ayer emphasized that very few people in high,
places today possess the same qualities.

The Chief Justice, he said, was also a person with a vision and an indelible sense
of what the Constitution is and should be. He had an agenda and knew where he wanted

Lto go. Thus, over the course of 33 years on the Court, he moved the Court in his
direction, particularly in cases involving religion, habeas corpus, federalism, and cri minal

7procedure.

Mr. Ayer presented a scholarly review of the late Chief Justice's decisions
regarding federalism - the area where he affected the law most profoundly. The Chief
Justice's allegiance, Mr. Ayer said, was to the union intended by the founding fathers that
balanced federal and state powers. He was an activist in trying to restore that balance of

fpower and undo the expansions of federal power that began with the New Deal.

Mr. Ayer divided his detailed analysis of the federalism cases into three broad
r areas: (1) "commandeering," i.e., where Congress orders the behavior of state employees;

(2) narrowing the Commerce Clause power of the federal government; and (3) the 1 Ith
Amendment and sovereign immunity.

E
727
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Mr. Duff concurred that William Rehnquist was an extraordinary man with a
combination of great talents. His support of the rules process was no different from the
approach he took with everything else. He was intimately familiar with all the agendas of K
the Judicial Conference committees, including items on the Conference's consent
calendar. He invariably would ask penetrating questions about agenda items that went
right to the heart of a matter.

In the late 1980s, before the Chief Justice streamlined the Judicial Conference's
operating procedures, Conference sessions used to go on for several days, as each
committee chair would read his or her report. Chief Justice Rehnquist, though, pushed
most of the work from the Conference to its committees. He instituted the discussion and
consent calendars, and he rotated the committee members and chairs. Nevertheless, he LI
recognized that there is a need for greater continuity in the area of the federal rules, so he
extended the terms of some rules committee chairs and members.

LI

Mr. Duff said that the Chief Justice had an exacting sense of the separation of
powers and the balance between the federal government and the states. He was also H
passionate about the independence of the judiciary. He recognized the important role of
the rules committees, both in guiding Congress on procedural matters and in maintaining
judicial independence.

Mr. Duff pointed to Nixon v. United States, involving the impeachment of a
federal judge who had been convicted of perjury and imprisoned. Judge Nixon
challenged the procedures chosen by the Senate in having a committee, 'rather than the
full body, take the evidence at his impeachment trial. The opinion of the Supreme Court
held that since the Constitution authorizes the Senate to conduct impeachment trials, the Hi
Senate can decide on its own procedures. He said that the decision was very important to
the separation of powers and works ultimately to the benefit of the judiciary when it
exercises its own powers. The rules committees, he said, need to exercise their authority Li
over court procedures wisely and keep Congress from filling a vacuum with statutes.

Mr. Duff said that both sides of the aisle praised the Chief Justice for his L
leadership role in the impeachment trial of President Clinton. He pointed out that the
chief justice and he had met with the Senate leadership to discuss trial procedure, and the H
exchanges had been very cordial. The chief justice had offered to conduct the trial as an
ordinary trial, but the Senate had its own idea as to how the trial should be conducted.
The Chief Justice, he said, was able to adapt very well to the Senate's rules.

In conclusion, Mr. Duff pointed out that in addition to his role as the leader of the
Supreme Court, 84 different statutes give the chief justice administrative responsibilities. H
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Mr. Rabiej reported that the Chief Justice never announced his views regarding
any rules proposal before the Judicial Conference. Nevertheless, he was able to affect the
outcome of a proposal by shaping the procedure. For example, at its September 1999
session, the Conference had before it an important package of rules dealing with the
scope of discovery and disclosure. Normally, only one rules committee chair would be
allowed to speak. But with the 1999 package, the Chief Justice allowed both the chair of
the Standing Committee and the chair of the civil advisory committee to address the
Conference. He also decided who would speak first on an issue. Thus, he let both rules
committee chairs speak first on the discovery rules package, before any opponent could
speak. In addition, speakers normally would be given only five minutes to make a
presentation, but the Chief Justice allowed the rules committee chairs a great deal more
time. In the end, the 1999 rules package was approved by one vote.

Mr. Rabiej pointed out that several years ago, legislation had been introduced in
Congress that would have required that a majority of the members of each rules
committee be practicing lawyers. The Chief Justice, he said, made a number of phone
calls, and the issue quickly died down. In addition, Mr. Rabiej said, the Chief Justice
established the tradition of having the chair and the reporter of the Standing Committee
meet annually with him to discuss the current and future business of the rules committees.

Judge Kravitz concluded the panel discussion by reading a letter from Judge

Anthony Scirica, former chair of the Standing Committee, emphasizing how supportive
FChief Justice Rehnquist had been in rules matters and how he had been the best friend of

the rules process.

LNEXT COMMITTEE MEETING

The next committee meeting was scheduled for Thursday and Friday, June 22-23,
2006, in Washington, D.C.

F Respectfully submitted,

Peter G. McCabe,
Secretary

E
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DRAFT MINUTES

CIVIL RULES ADVISORY COMMITTEE

OCTOBER 27-28,2005

L The Civil Rules Advisory Committee met on October 27 and 28, 2005, at the Vintners Inn
2 in Santa Rosa, California. The meeting was attended by Judge Lee H. Rosenthal, Chair; Judge
3 Michael M. Baylson; Judge Jose A. Cabranes; Judge David G. Campbell; Frank Cicero, Jr., Esq..;
4 Professor Steven S. Gensler; Daniel C. Girard, Esq.; Judge C. Christopher Hagy; Justice Nathan L.
5 Hecht; Robert C. Heim, Esq.; Hon. Peter D. Keisler; Judge Paul J. Kelly, Jr.; Judge Thomas B.
6 Russell; and Chilton Davis Varner, Esq.. ProfessorEdward H. Cooper was present as Reporter, and
7 Professor Richard L. Marcus was present as Special Reporter. Judge David F. Levi,. Chair, JudgeL 8 Sidney A. Fitzwater, and Professor Daniel R. Coquillette, Reporter, represented the Standing
9 Committee. David Bernick, a former member of the Standing Committee, also attended. Judge

10 James D. Walker, Jr., attended as liaison from the Bankruptcy Rules Committee. Peter G. McCabe,
11 John K. Rabiej, James Ishida, and JeffBarr represented the Administrative Office. Thomas Willging
12 represented the Federal Judicial Center. Ted Hirt, Esq., Department of Justice, was present. Alfred
13 W: Cortese, Jr., Esq.,, attended as an observer.

14 Judge Rosenthal opened the meeting by introducing new members Campbell and Gensler.
15 She noted that themembers they replaced, Dean John Jeffries and Judge Shira Scheindlin, were each
16 unable to attend this meeting, but that Judge Scheindlin expects to attend the November 18 Style
17 Project hearing. Both Dean Jeffries and Judge Scheindlin sent messages to express their appreciation
18 of the years they spent working with the Committee.
19 November 18 Style Rules Hearing

20 It seems likely that the November 18 hearing will be the only one of the three scheduled Style
21 Project hearings to be held. The November 18 hearing will focus on a presentation of the work done
22 by a group organized by Professor Burbank and Gregory Joseph. Several teams, each composed ofL 23 one academic and one practicing lawyer, divided the rules among them. They have prepared a
24 thorough, rule-by-rule, study of the published Style Rules. The study looked for possible changes
25 of meaning and also sought still better ways of restyling. They also have deliberated on the wisdom
26 of undertaking the Style Project. The Committee is extraordinarily grateful to them for undertakingL 27 this work. The format of the November 18 "hearing" will not be the usual "witness-testimony"
28 format. Instead, it will be more in the form of roundtable discussion.

29 One of the questions to be addressed in November will be the question whether the Style
30 Project might have unintended supersession effects. The concern is that because all of the Civil
31 Rules will, according to the intended schedule, take effect as a package on December 1, 2007, some
32 rules may supersede statutes enacted after the day an inconsistent rule provision was originally

r 33 adopted. This would reverse the situation on November 30, 2007, when the inconsistent statute
34 would have superseded the earlier inconsistent rule provision. An example is provided by Rule 11.
35 Rule 11 was last amended in 1993. The Private Securities Litigation Reform Act was enacted inL 36 1995, including provisions that supersede inconsistent provisions in Rule 11. The argument might
37 be made that Style Rule 11 will come to supersede the 1995 statute.

38 Brief discussion pointed out three matters of common agreement within the Committee.
39 First, the Style Project is not intended to effect any change in the supersession effects of any rule.
40 Each rule should have the same supersession effect on December 1, 2007, as it had on November
41 30. This conclusion inheres in the purpose to restate the rules' language without any change of
42 meaning. Second, the Style Project can be accomplished without changing the supersession effect
43 of any rule.1 Third, the question remains open as to how best to ensure the intended non-effect. It
44 would be possible to expand the first paragraph of the Committee Note to each rule that explains the
45 purpose of the Style changes; the alternative of providing the additional explanation only in theK 46 Committee Note to Rule 1 would save many repetitions, but might not! draw attention when
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47 arguments are made about the supersession effects of a particular rule and statute. A secondLi
48 approach would be to include a statement of the null effect in the Supreme Court Order that transmits

49 the Style Rules to Congress. This would be clear, but could easily become even more obscure to
50 most lawyers and judges than a statement in the Rule 1 Committee Note. A third approach would I
51 be to includethe statement in Style Rule 86, which addresses the effective date of rules amendments.
52 Perhaps some other approach maybe found. The question is how to establish an accessible rule of
53 interpretation. Li
54 Discussion noted that the only similar question to arise with either the Appellate Rules or the
55 Criminal Rules focused on Criminal Rule 48(b) and the Speedy Trial Act. The Criminal Rules
56 Committee decided to restyle the rule, but not to attempt to revise it to conform to the statute. They
57 attempted to make, clear the intent to have no Ieffect on the relationship between statute and rule.
58 There has not been any hint that this approach has led to any difficulty.-,

59 The first signs of the overall reactions of the Burbank-Joseph group indicate that individual L
60 views on the wisdom of the Style Project vary. Some are enthusiastic.,,: Others are mildly uneasy.L
61 Still others are opposed, some strongly. There has not been time yet to0 evaluate the direct responses
62 on a rule-by-rule basis - they have onlyvjust arrived - but a quick initial scan shows both familiar [
63 issues and new issues. There do not'seem to be great difficultie•son'the individual rule level.

64 AprilMeeting Minutes

65 The draft minutes for the April 14-15, 2005 Committee meeting were approved, subject to7
66 technical corrections.

67 September Judicial Conference 7
68 Judge Rosenthal reported that all of the Civil Rules amendments proposed for adoption by
69 the Standing Committee were approved on the Judicial Conference consent calendar. The
70 amendments included the several rules changes dealing with discovery of electronically stored
71 information, new Supplemental Rule G on civil asset forfeiture, and amended Rule'50(b) to enhanceE
72 the procedure for renewing a motion for judgment as a matter of law after submission to the jury.

73 Judge Levi observed that the June Standing Committee agenda was the fullest in memory.
74 The Evidence Rules Committee brought up four rules to resolve longstanding circuit conflicts. One
75 that caught particular attention deals with the admissibility in later proceedinags of statements made
76 in settlement discussions. This proposal also was approved on the Judicial Conference consent 71
77 calendar. L

78 The Bankruptcy Rules Committee has been incredibly busy. The new bankruptcy legislation
79 requires rules changes and new forms within six months. Approximately ten years worth of
80 rulemaking was accomplished-in four months, leaving time to diss eminate the results. The rules and L

81 forms alike deal not only with complex technical issues, but also with important policy questions.

82 Appellate Rule 32.1 was very controversial in the Judicial Conference. Four circuits do not 7
,83 permit citation of "unpublished" opinions; nine do. The leading opponent of Rule 32.1, which
84 allows parties to cite "nonprecedential" opinions, concluded his remarks by observing that the rule
85 would be retroactive. A motion to make the rule prospective was not much opposed. Having agreed
86 that the rule would require the circuits to allow citation o~nly of opinions adopted after the rule takes
87 effect, the Conference overwhelmingly approved the rule.

88 Judge Rosenthal added that the Standing Committee spent a lot of time on the electronic-
89 discovery rules. As challenging as these were, they were all approved and no Judicial Conference

May 2006 draft
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90 member sought to take them off the consent calendar. Informal expressions by several members
91 well-informed on electronic-discovery issues indicated that they had planned to move the rules to
92 the discussion calendar, but that careful study of the proposals showed that they were much
93 improved from earlier versions and did not require discussion. That is a great compliment to the way
94 the process worked, not only with the hard work in the Advisory Committee and Standing
95 Committee, but also in the thoughtful work done by so many participants in the public comment
96 period and in the several meetings that prepared the way before the rules were published.

97 It was noted that several rules changes will take effect on December 1, 2005. One is a new
98 Rule 5.1, expanding the procedures that implement the right of the United States Attorney GeneralE 99 or a state attorney general to intervene in litigation that includes a challenge to a federal or state

100 statute. The others clean up small details. The package headed toward an effective date of
101 December 1, 2006, includes many broader changes.

E 102 Legislative Report

103 John Rabiej reported that this Congress again is considering a bill to restore mandatory
104 sanctions to Rule 11. 'Among otherprovisions it would require suspension from practice after "three
105 strikes." Similar bills have been introduced in earlier Congresses, always in the House; a bill passed
106 the House in the last Congress, but was not taken up in the Senate. The Administrative Office has
107 again sent a letter expressing Judicial Conference opposition to the legislation, including an account
108 of the Federal Judicial Center survey that showed overwhelming support among federal judges for
109 the 1993 Rule 11 amendments. The Housejis likely to vote on the bill soon, and to send it to the
110 Senate.

11i E-Government Rules

112 Judge Fitzwater noted that the E-Government Rules, including Civil Rule 5.2, have beenL 113 published. He attended a Courtroom 21 conference last week where the rules were discussed. The
114 "two-tier" provision of Civil Rule 5.2, presumptively limiting remote public electronic access to
115 records in social security and immigration cases, drew the most comment. The conference group
116 included people who have strong interests in public. access to court records and who fear that this
117 provision is at the top of a slippery slope that will lead to additional restrictions on remote public
118 access.

119 Administrative Office

120 Peter McCabe observed that there is a budget crisis throughout the judiciary. The
121 Administrative Office has many open positions. But JeffBarr will be working with the Rules Office
122 on a regular basis.

'123 Advisory Committee and Standing Committee agenda materials soon will be available on
124 line.

L 125 Old records, back to 1934, are gradually being put into electronic form. Some records
126 continue to be missing, but real progress has been made.

127 The Rules website is being used a lot more now. It will prove to be an invaluable research
L 128 tool as more and more information is made available. The research will be particularly helpful in

129 enabling retrieval of the work of earlier committees on topics that relate to current projects. If Rule
130 56 is restored to the active agenda, for example, the extensive work that went into the proposal that

L 131 failed of adoption in 1991 will be a great help.

KMay 2006 draft
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132 Federal Judicial Center Report E[
133 Judge Rosenthal prefaced the Federal Judicial Center Report by noting that the Judicial
134 Conference is committed to study the Class Action Fairness Act's impact on federal courts. This
135 Committee will be involved. The study will help to illuminate additional resource needs that may
136 emerge from an increase in federal-court class actions. In addition, the Act requires a report on good
137 ,settlement practices within 12 months. Beyond that, the Act may generate practices that have a
138 general impact on Rule 23, showing a need for further work on Rule 23. [L
139 Thomas Willging described the FJC proposal distributed to the Committee as an overview
140 of the study design. Other Judicial Conference committees will focus primarily on the impact of
141 CAFA on federal-court resources. It is important that the study also do what it can to shed light on
142 rule-based issues.

143 The study will focus on three aspects of impact. One is the impact on filings - how many
144 new class actions are brought to federal courts as a result of CAFA? How can the incremental K
145 CAFA filings be distinguished from natural growth in class actions? The increment cannot be
146 measured directly, but it may be approximated through a process of triangulation. One factor Will
147 be whether the action involves state claims - but if federal claims are included, it will remain L
148 uncertain whether the federal claims were added only because the plaintiff anticipated that the action
149 would in any event wind up in federal court. Distinctions will be drawn between cases originally
150 filed in federal courts and cases brought to federal courts by removalfi The types of action will be
151 considered, in such categories as personal injury,, product liability, property damage, and so on.
152 Trend lines in filings for these various types of actions will be considered; we know that class-action
153 filings increased in the 10 years before CAFA, ,and can account for that in projecting what would
154 have happened without CAFA. L,

155 A second aspect of impact willbe at the motions level and beyond. Are there more motions
156 to dismiss or to remand? For classl certification? To approve settlements? What types of classes
157 are defined -- nationwide, statewide, or somethinig else? Comparisons at the motons level will beJ
158 difficult. The study will compare the two years from February 18, 2003 through February 17, 2005
159 with the two years from February 18, 2005 through February 17, 2007. This will not be a direct
160 measure ofCAFA's impact, but it will shed some light. This is a fast-moving field.

161 At the appellate level, there will be a new form of appeal jurisdiction from orders granting
162 remand - how many appeals are sought? How many are granted?

163 The study will be able to generate preliminary information about filing and removal rates
164 within a few-months. But more complete information will take 2 years, 3 years, or even longer. The Li
165 study cannot be rushed without skewing the information provided.

166 Discussion began by noting that apart from thejurisdiction provisions, CAFA includes other
167 provisions that bear more directly on Rule 23 practice. Coupon settlements and attorney fees are
168 regulated. Notice of settlements must be given to public authorities. Section 1715(b)(5) goes
169 beyond Rule 23(e)(2) in requiring notice of "side agreements." This and other provisions could
170 affect opt-out choices. It is possible that the impact on federal courts will be shaped by the desire
171 of all parties to be in state court, where it, may be easier to achieve a binding settlement.

172 Discussion continued by noting that some of the inconsistencies between CAFA procedures
173 and Rule 23 may not affect many cases. The "Bank of Boston" provision, for example, § 1713, [7
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E 174 allows approval of a settlement that obliges any class member to pay sums to class counsel that
175 would result in a net loss to the class member only on a written finding that nonmonetary benefits
176 to the class member substantiall 'outweigh the monetary loss. This sort of settlement will not occur
177 frequently, if ever. Some of the information that must be provided to federal and state officials on
178 settlement will be difficult to get; it is beyond what Rule 23(e) requires. The cost of not providing
179 it is that people are not bound by the settlement; this may create an incentive to avoid federal court.
180 It has been rare to dismiss an action after certification in order to refile in state court; if that starts

L 181 to happen, it may be a good sign that these CAFA provisions are having an impact on practice.

182 There is a lot of CAFA case law so far, but it focuses on the effective date, including the
F 183 impact of Rule 15 relation-back concepts on amiendments made after the effective date in actions
L 184 filed before the effective date. It focuses also on assigning the burden on a motion to remand -

185 does it lie on the removing party, or on the party who seeks remand?

186 It was noted that the study will be able to show appearances by the officials who get CAFAE 187 notices.

188 The study also will be able to show whether actions seem to concentrate in particular federal

L 189 courts.

190 It was further noted that Rule 23 proposals have been kept on hold to see how the Amchem
191 decision plays out. Experience under CAFA may help to show whether these questions should be

L 192 taken up again.

193 One troubling question is what happens when the parties stipulate to certification of a class
194 for purposes of seeking approval of a proposed settlement but the settlement is not approved. Should
195 they be estopped from questioning certification of the same class for litigation purposes? A much-
196 criticized Seventh Circuit decision says that agreement on a class definition and certification for
197 settlement should remain binding even if the settlement is not approved. It was noted that this can

L 198 be a real problem for a defendant - once you start down the settlement road, you need to define a
199 class you can live with. But it should remain possible to argue that a class that is manageable for
200 'settlement purposes is not manageable for trial.

E 201 Another observation was that it will be interesting to see what unintended effects CAFA will
202 have. One possibility is that the parties will "park" cases in state courts to provide an escape from
203 federal court. Having settled, they may prefer to seek approval in a state court to avoid the possible
204 disruption of notice to government officials; when the settlement is mutually desired, no party has
205 an incentive to remove the action to federal court even though CAFA removal would be available.

206 CAFA also may lead to more frequent and more sophisticated attacks on settlements, not
207 only by public officials but by other objectors. A lawyer connected to a state attorney general will
208 be able to get authority to appear for the attorney general, mounting a well-financed attack. "The
209 stakes will increase." "Bad" objectors may gain increased influence.

L 210 Agenda - General

211 Judge Rosenthal introduced the agenda by noting that this meeting provides a contrast to the
212 intense work at recent meetings to advance proposals dealing with major, complex, and often
213 controversial topics. There will be a lot of final-stage work on the Style Project over the next several
214 months, but the time has come to draw back a bit to consider what topics might be addressed next.,

215 The agenda book presents three types of materials. First are a number of lingering agenda
L 216 suggestions that might be dropped from the docket for lack of foreseeable interest over the next few
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217 years.

218 A second type involve a number of discrete topics that have been considered at intervals,
219 without ever benefiting from sufficient time for'an informed decision whether to develop a concrete
220 proposal or to move on without proposing changes. Included in this group are such topics as
221 "indicative rulings"; pleading amendments, both in general and with respect to relation back; jury
222 polling; and Rule 30(b)(6) depositions of an organization.

223 The third set of topics includes longerprojects. The time counting project has been launched
224 by appointing a subcommittee that crosses the several advisory committees,. Judge Mark Kravitz
225 chairs the'subcommittee; Chilton Vamer is the Civil Rules member. The subcommittee has
226 developed a template for common issues that span the several sets of rules. The template will be
227 submitted to the advisory committees for consideration at the spring meetings. Once methods of
228 computing time are set, each advisory committee will consider the need to adjust specific time
229 periods in its own set of rules. For the CivilRules, consideration of specific time periods will extend,
230 beyond simple accounting for changes in the computation rules. Some of the specific periods present
231 obvious problems - indeed the problems are so apparent that no one expects them to be observed.

232 Two other possible long projects include reconsideration of notice pleading and revising the
233 procedures that surround summary judgment. These projects would consider basic issues of how
234 courts decide cases, 'and the ways in which parties: and lawyers litigate. For many years various
235 groups have ask'edthat these tops besefiously considered. The present purpose is not to decide
236 what the outcome might be, nor even to decide immediately whether to com6 it to a full-blown
237 project. Instead the purpose is to begin deliberating the question whether one or both of these
238 subjects is ripe for furhe okint earfutue.

239 Finally, the Class Action Fai•ness Act may prqvide an occasion for deciding whether we L
240 should soontretrni~ to the class-ýac6tio ..." rbvisionsýof Civil Rule 23. It is too earlyeven to guess what

2 impacts itwrill have, bult the conse-qu-ca may, generate' new issues that will requre consideration.

242 Time Project

243 Chilton Varner reported on the work of the Standing Committee Subcommittee that is
244 directing the time project. The Subcommittee is primarily responsible for achieving a uniform7
245 approach by the several advisory conittees to the rules that govern time computations. In addition
246 to uniformity, simplification is an' important goal. The specific periods allowed for specific
247 procedures are left to the primary responsibility of each advisory committee.

248 The Subcommittee has met once and has reached consensus on a number of issues. Many
249 issues have presented no problem, All the sets of rules, for example, agree that the day from which
250 a time period runs should be excluded in computing the period.

L
251 The" 11-day" rule, on the otherhand, is' confusing. This is the rule that excludes intermediate
252 Saturdays, Sundays, and legal holidays in computing periods of less than 11 days. [In the
253 Bankruptcy Rules the period is less than 8 days.] It is counter-intuitive that a 14-day period often
254 can be shorter than a 10-day period. The Subcommittee believes that 'days should be days." If that
255 approach is adopted, thel AppellatelRules ICommittee, can revise the few Appellate Rules that
256 deliberately refer to "calendar day"id'n Order to escape the 11-day rule.

257 The Subcommittee has:agreed that the changes in time-computing rules should be made
258 simultaneously in all of the' individual sets of rules. As a practical matter that will require that all
259 of the work in reconsidering specific time periods will havelto be done by a single effective date.
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260 Eliminating the 11 -day rule, for example, would have a dramatic effect on the meaning of the many
261 10-day periods in the Civil Rules. Many of those periods should be reconsidered before the new
262 computing rule takes effect.

263 There is continuing uncertainty as to what should be done with the rules, such as Civil Rule
264 6(a), that excuse filing on a day when the clerk's office is inaccessible because of "weather or other
265 conditions." Electronic filing tests this rule in at least two directions. In one direction, difficulties
266 with computer systems may mean either that the court's system is unable to accept filings or that the
267 filer's system is unable to transmit a filing. In another direction, the court's computer system may
268 be accessible for filing when weather or other conditions prevent access to the clerk's office. It is not
269 clear whether the time has come to adapt these rules to the circumstances of electronic filing.

270 The Subcommittee began with a disposition to eliminate the provisions such as Civil Rule'Z 271 6(e) that allow an additional 3 days for filing after service by any means other than personal service.
272 But study has suggested that there may be difficult issues here; no resolution has been reached. It
273 may be that, this question is bound up with disposition of the individual time periods allowed by
274 specific rules - they may be made sufficient to allow for delays in transmission by mail,ý computer
275 malfunctions, and the like. At the same time, elimination of Rule 6(e) and parallel rules might tempt
276 lawyers to pick a mode of service that as a practical matter reduces the time available to respond.

277 Another issue that needs consideration is the handling of periods expressed in hours. Some
278 statutes are beginning to adopt such periods. If the final hour falls on a Saturday, Sunday, or legal
279 holiday, when should the constructive concluding hour run?

280 Another set of problems arise from "backward-looking" deadlines, such as the Civil Rule
281 56(c) requirement that a summary-judgment motion be filed at least 10 days before the time fixed
282 for a hearing. The difficulties arise because often there is not a fixed date to count back from.

L 283 Discussion began with the observation that time rules are very important. Lawyers devote
284 great effort to calculating time periods, yet mistakes are made. And periods expressed in terms of
285 service can raise difficult fact disputes; when a period can be measured with respect to filing there
286 is a clear event that the court knows without difficulty.

287 Another set of questions may arise: from the scope of the time rules. Civil Rule 6(a), as
288 parallel provisions in other rules sets, applies to computing time periods set by statutes. This aspect
289 of the rule may generate some unanticipated consequences.

290 Yet another set of questions arises from the Civil Rule 6(b) combination of generous
291 provisions for extending time periods with a flat prohibition on extending the times for motions
292 under Rules 50,' 52, 59, and 60. The prohibition generates two kinds of problems. One is that
293 lawyers frequently overlook this rule, seeking! extensions that cannot be given. When on occasion
294 a judge cooperates in overlooking the rule, the consequence can be loss not only of the right for post-
295 judgment relief but also loss of the right to appeal. The other problem is that the 10-day periods
296 provided in Rules 50, 52, and 59 maybe too brief to support effective motions in complex cases.
297 District courts can circumvent this problem by the expedient of delaying entry ofjudgment, but that
298 approach requires that the need for more time be anticipated and even then exists in tension with the
299 prohibition against a direct extension.

L 300 It also was noted that the Criminal Rules Committee likes the oft-repeated suggestion of one

301 participant that time periods often should be expressed in multiples of 7 days. The advantage would
302 be to reduce the number of occasions on which a period ends on a Saturday, Sunday, or legal holiday.
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303 A choice must be made as to the best method for considering the great many time periods
304 established in the Civil Rules. It may be desirable to provide for consideration by dividing the
305 Committee into two subcommittees, with review in the full Committee. But it may be desirable
306 instead, to address the questions initially in the full Committee to facilitate uniform approaches.

307 Agenda Cleansing

308 The agenda materials included brief summaries of 33 proposals that have been held on the
309 docket, some of them for several years, without eliciting any sign of interest. Some of them seem
310 worthy ideas that nonetheless are too much points of detail to warrant constant fiddling with the
311 rules. They were presented for discussion on a rule that any member could retain any proposal on
312 the docket for further development at a future meeting. There was brief discussion of two of the E
313 proposals.

314 Uncertainty was expressed as to the nature of the problems that might arise from the 2000
315 Rule 5(d) amendment that reduces the filing of discovery materials; in 1999 the Standing Committee
316 was concerned that the change might affect evidentiary privileges. There has not been any sign of

317 difficulty since the amendment took effect, and the Reporter of the Evidence Rules Committee sees
318 no reason for concern.'K

319 Another of these items suggested amendment of Rule 7.1 to address failure to provide the
320 required disclosure statement. The RuleslOffice staff conducted asurvey of district court clerks in
321 10 districts, large and small. Nine of the ten said there was no problem. The clerk for the Southern
322 District of Indiana said there is a problem, but not one that meritsrrule revision. Failure to file a
323 required statement is handled by contacting the parties.

324 A motion to delete all of these items from the discussion docket passed unanimously.

325 Rule 8(c)

326 Apart from the notice pleading question discussed separately, the agenda presents two small

327 questions about Rule 8(c). Each emerged from the Style Project.

328 One question is whether the designation of "contributory negligence" as an affirmative
329 defense should be revised to reflect the general adoption of comparative negligence in place of K
330 contributory negligence. Only a few states continue to cling to contributory negligence. A change,
331 however, would) force choice of a new term. Should it be comparative negligence? Comparative
332 fault, because comparison is used with respect to non-neghgence clams, as when a manufacturing K
333 defect claim of strict liability is met by a defense that the plaintiff was negligent in using the
334 defective product? Or, more accurately still,-comparative responsibility because the single numerical
335 allocation ofresponsibility encompasses both degree of departure from the required standard of care
336 and also relative causal contribution? It was observed that there is no apparent sign of difficulty L
337 arising from continued reference to contributory negligence, either because everyone understands
338 it to embrace comparative responsibility oribecau-e the extension is automatically made by example
339 through the residuary language of Rule 8(c) encompassing "any other matter constituting an K
340 avoidanceor affimatie defense." Given 'the disposition of the larger questions addressed to Rule
341 8(c), no final determination was made, onthis question.
342 The) secoinaldeemntowa donhs question.ws ~ b

342 The second question was rased, by the longstanding suggestion that "discharge in
343 bankruptcy" is no longer an affirmative defense. Judge Walker expanded on this suggestion. Present
344 11 U.S.C. § 524 carries forward former Section 14f, "added to the Bankruptcy Act in 1970. Under
345 § 524 a discharge operates as an injunction against the commencement or continuation of an action,
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- 346 the employment of process, or an act, to collect, recover or offset any debt discharged in bankruptcy
347 as a personal liability of the debtor, whether or not the discharge is waived. Violation of § 524 is
348 punishable as contempt. It is no longer viewed as an affirmative defense. A default judgment
349 obtained in violation of § 524 is void.

350 It was agreed that "discharge in bankruptcy", should be deleted from the list of illustrative
351 affirmative defenses in Rule 8(c). There is no pressing problem, as witnessed by the long survival
352 of this example after it became irrelevant. The change will be made as part of the next convenient
353 package of amendments published for comment.

354 Discussion beyond those two issues faised the question whether all of the list should be
355 deleted in favor of a simple statement that a defendant should plead any matter that is an affirmative
356 defense under applicable law. That would avoid potential confusions with state law, which may
357 supply different chltracterizations than the federal rules do. Many of the matters enumerated are

L 358 likely to arise far more often in state-law cases than in federal-question cases.

359 It was asked whether it really would be wise to remove the list of examples from Rule 8(c).
360 To be sure, the list is incomplete. And it would be a mistake to attempt to generate a more complete

L 361 list, in part because of the substantive overtones and in part because the list never will be fully
362 complete. But there is some value in offering common illustrations - although such items as injury
363 by fellow servant may be hopelessly antiquated.

364 It was concluded that these questions should be carried forward, to be considered as part of
365 any broader exploration of notice pleading that may be undertaken. If there is no broader project,
366 the questions might be considered againdindependently.

367 Rule 15

368 The agenda book presents two pleading topics. One is the question whether the broad general'
369 approach of "notice" pleading should be reconsidered. The other is a narrower set of questions
370 addressed to the amendment practice established by IRule 15. Movement away from notice pleading
371 might have a profound impact on amendment practice, but it remains useful to consider possible
372 revisions of Rule 15 within the present notice pleading system. There are compelling reasons to

L 373 draw back from any general rejection of notice pleading, reasons that in turn ensure that any change
374 will be made only after protracted consideration and debate. A subcommittee considered Rule 15
375 questions not long ago, and recommended that any study be deferred pending completion of other
376 large projects. Those projects have been completed, and the time is ripe to begin defining the next
377 set ofprojects. For that matter, one special aspect of Rule 15(c) has come on for substantial attention
378 this year as courts struggle with the need to apply the February 18, 2005 effective date of the Class

379 Action Faimess Actjurisdiction and removal *rovisions to litigation commenced earlier but subject
L 380 to later amendments'.

381 Four optionsiare suggested for dealing with these issues: a thorough revision of Rule 15; a
382 very narrow revisionpofRule 15(c)(3) to allow relation back not only when there is a mistake but also
383 when there is a lack of information as to the identity, of a new defendant; do nothing now, but keep
384 these questions on the docket for future consideration; and purge Rule 15 from the docket.

385 A somewhat more detailed summary of the Rule 15 materials was provided.

386 One discrete set of questions arises from the seemingly odd provision in Rule 15(a) that cuts
387 off the right to amend once as a matter of course on the filing of a responsive pleading but not on the

L 388 filing of a responsive motion. Judges have suggested that this should be changed - among the
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389 suggestions submitted to the Committee are that the right to amend as a matter of course should be Li
390 eliminated, or that it should terminate when a motion to dismiss is filed. Particular irritation is

391 expressed over the experience of encountering an amended complaint filed after submission of a
392 motion to dismiss. Many other revisions are possible, including a revision that would allow
393 amendment as a matter of right within a defined period after a responsive pleading or motion is filed.
394 This generous approach might be defended on the grounds that it remains possible to misplead a
395 valid claim and that leave to amend would almost certainly be granted to any plaintiff who wishes
396 to persist in face of the initial objections. L

397 Other general Rule 15 suggestions have been that Rule 15(b) may be too generous in its
398 approach, to amendment at trial; that amendment should be accomplished by' filing a complete
399 amended pleading rather than a separate document that must be considered togetherý, with earlier
400 pleadings; and that Rule I3(f) might be better integrated withRule 15.

401 A different Rule 15 issue has held a place of honor on the agenda for several, years. It began V
402 with a simple suggestionIto amend Rule 15(c)(3).' !, One of the tests for permitting relation back of L
403 an amendment chianging the party against whom aclaim is asserted is that within an appropriate time
404 the new partynust have notice so thatit ikew or'should have known that it would'have been sued i
405 "but fora mistake concernIng... the ildentity of the proPer party." This language lhas been tested in
406 many cases in which the plaintiff knewý tat it co€uld not identify a party that it would make a
407 defendant if identification were possible. R'cu1 ig illustrations are iprovided by actions claiming

408 unlawful police behavior in which the plaintiff cannot name the police officers involved. Several
409 circuits have riiled thatin suuh ,cpes thiere isd I'ni1tat'Yke1 and hat aamendmennt naming the proper
410 police"......... offier detenda ""cannotre"it back ven . holglh' al . r .(c)(3) •reqmreent" are satisfied.

411 It is possible to conjure up reasorns to e 'plsiresult the plantff who knows of the identity
412 problem should work harder, or file-,earlei ine , the limitations pieriod:.; But these reasons are not
413 compelling. The ThirdC ircutasrejet tem in forceful dictum, and: has suggested that the rule
414 should be wbhql npA: deferndant•lknows !itwould haye been named 74 5 but ora!i ... .. " r,I . ... I !''I. d¢":o U, ,l,-

formste or lack of anforn ali en ',the idenity, ofthe proper, party,"41 ,' 4ak o'll , ,9' , !l, li•,:' " I,,, m mg,

416 Consideration of this se ing i proposa initially leads to the questioI whether other': ', " " /," ",C6 -dttle sa e .... ,i

417 aspects ofRule l(c 'ghts' y considerede 1thseim. But this way lies madness. As
48 amteoa torit is pssibe 1o imagine many umtoward, Iresults, arising from the418 a matter, of 1ab .. .!r : ,th 111.1¢..,•,.

419 invoca'tion iof Ru~l~e4(mi) ý(cl),. Teý is np indication that these possibilities in fact have emerged
420 in practice, but it is" fair' 'o won"er w e"rt 1.. rop rIo 0 amend, erule yen in a ismall way when -"

421 it presents manifest opporunitisfo ,s c! .Ie..

422 Beyond ,the draffing prplqlemsi with present R ule 15(c)(3) lies the central question whether
423 (c)(2) and(n geu Enablln T Act questions., (c)(i) provides for relation back when42,3i (c)(2 ,and' (c()1rsn tdenusp I,,, ,,n at mean

424 "permitted by the PaW that pro s applicae to the a That means
425 that the onlyI occasion for inv okng, (), o1r3) arises then the applicabl:elimitations law does not
426 permit relation back1, These, ]ia'nphs. I perate ,ýto0i defeat, a., defense established by controlling
427 limitations ý::law. :I!tflow is"thisl anatteriofiot p fice a or procedure that does not abridge or modify the L
428 defndants s s ntid :ghts n get le plainIffs substantive rights? There may indeed be
429 cases inwhic thi id ad in which all reasonable

430 limitationsýo i cI ,'ave be sn,$.isied I. Thie pase that prompted the adoption of Rule 15(c)(3),
431 Schiavonev., Fori, 1986,ý 417"7U.S.: 21 may well be such ,a case. It involved the mistaken
432 Siatin of th 9 ,6. [d teae of the division that committed the allegedly wrongful432 de Ignation of th Iel e iý o t e ihsi '1
433 acts, rather than undý thepropeI Iiý •orate me. The 1991 Committee Notebegins by stating that

I ,, I" I I '" I 1 
U 

1 - k 1

434 Rule 151 is "re is~e:dt prevent pol tes against who laims are made from taking unjust advantage
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435 of otherwise inconsequential pleading errors to sustain a limitations defense." But in many cases -
436 and particularly in cases where the plaintiff knows -that it cannot identify an intended defendant -
437 the problem is not really a problem of pleading procedure. It is one of limitations policy. Rule 15(c)
438 can be defended as good limitations policy, but is that enough? Is it enough because Courts have
439 accepted relation back under Rule 15(c) since 1966 without hesitating over Enabling Act
440 abstractions?

441 Discussion began by asking whether law professors tend to think there are serious Enabling
442 Act problems with Rule 15(c). One answer was that "it is problematic." Another answer began with
443 the observation that before 1991 it was possible to argue that then-Rule 15(c) governed relation back
444 exclusively, prohibiting relation bak outside it tedi even if state law would permit it. The First
445 Circuit rejected this argument, and properly so. Present (c)(1) is a desirable recognition that federal
446 courts should honor state law that permits relation back. But what of the situation where state law
447 prohibits relation back? It has been accepted for a long time that 15(c) properly permits what state
448 law does not permit. If it is not currently invalid, a small change might not make any difference.
449 At the same time, it can be predicted that any change will encourage some academic doubters to
450 renew the general question of validity. And it is possible that state attorneys general also willL 451 challenge it - they have a strong interest in the many civil rights actions challenging acts by state
452 officials.

F- 453 It was suggested that it would be possible to address the 15(a) questions and then perhaps
454 think about subdivision (c) as a matter of "fairness."

455 The discussion concluded at this point to defer to the last remaining agenda item, Rule
456 30(b)(6). It was agreed that Rule 15 would be carried forward for future discussion. It may prove
457 useful to again seek work in a subcommittee before bringing these questions back to the full
458 committee.

ERule 26(a) (2) (B) : Employee Expert Witnesses

460 This topic was brought to the docket by a law review article submitted as a suggestion. RuleL 461 26(a)(2)(B) clearly limits the obligation to disclose an expert witness report to expert trial witnesses
E. 462 who are "retained or specially employed to provide expert testimony in the case or whose duties as

463 an employee of the party regularly involve the giving of expert testimony." That means that a report
464 need not be provided for an employee who will testify as an expert witness but whose duties as an
465 employee do not regularly involve the giving of expert testimony. Or so it seems. A majority of the
466 reported cases dealing with this subject take a different approach. They say that disclosure of an
467 expert report is a good thing because it facilitates deposition of the expert, and might at times make
468 it unnecessary to depose the expert. The Committee Note extols the virtues of expert witness

L 469 reports. In effect, the Committee did not really appreciate what it was doing when it wrote the rule
470 text, so the rule should be read to require a report because an employee who does not regularly give
471 expert testimony is specially retained or employed'to give testimony in this case.

472 These cases fairly pose the question: if the 1993 rule had it right, something might be done
473 to restore the intended meaning. But, if the cases, are right in believing that a report should beK 474 required, finding no worthy distinction based on the regularity with which a particular employeeE 475 provides expert testimony, something might be done to adopt this revisionist view in the rule text.

476 Discussion began with the observation that this is a real problem in practice. The conflict
477 in the cases may not be resolved in a particular case until it is too late to do it some other way. A
478 careful response is to give notice to the other side that a particular witness is or is not required to
479 give a report, inviting a response in case of disagreement. There is a particularly serious problem
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480 with privilege waiver.

481 It was noted that in 1997 the ABA Litigation Section offered a report, subsequently
482 withdrawn, complaining that some courts were requiring treating physicians to give expert witness
483 reports under 26(a)(2)(B) even though the Committee Note offers them as a clear illustration of E
484 expert witnesses who need not give a report and the cases recognize that a treating physician
485 becomes specially retained or employed only if asked by a lawyer to do something in addition to
486 regular treatment and testimony based on the treatment. E
487 A further question may arise from the relationship to Rule 26(b)(4)(B), which severely limits
488 the right to depose an expert who has been retained or specially employed in anticipation of litigation .
489 but who will not be used as a witness at trial.

490 The problem ofprivilege waiver is addressed in theRule 26(b)(2)(B) Committee Note, where
491 it is observed that "[g]iven this obligation of disclosure, litigants should no longer be able to argue
492 that materials furnished to their experts to be: used in forming their opinions,- whether or not L
493 ultimately relied upon by the.expert - are privileged or otherwise protected from disclosure when
494 such persons are testifying or beingideposed." Some lawyers continue to fight a rearguard argument
495 that work-product infonmation. need not be included, in the report even though it was consulted in
496 forming the expert's opinion.

497 Itwas asked whether, apart from possible problems of work-product and privilege, there is
498 a good reason not to require: a report?

'499 One response was that the 1993 changes in the wording of Rules 26(b)(3) and (4) have
500 introduced uncertainty about the extent of work-product protection for employees. There is a risk
501 that some will be designated as nontestifying "retained" experts to shield against discovery.

502 A second response was that an employee may be designated as an expert witness under
503 Evidence Rules 702, 703, or 705 because the party is not sure whether the testimony can be admitted
504 as lay opinion testimony under Rule 701. Requiring an "expert" report in these circumstances may
505 be too much.

506 Beyond opinion, moreover, employee witnesses often will be testifying to blends ofhistoric K
507 fact and'opinion quite different from the opinions typically provided by a professional expert
508 witness. :, The universe of information considered by an employee may be far broader than the
509 information provided to a professional expert witness. There may be compelling reasons to enable
510 employee witnesses to talk with the employer's attorneys under shield of privilege. There was a lot EL
511 of law to that effect before adoption of'Rule 26(b)(2)(B).

512 Privilege was recognized as a problem, but with the suggestion that it tends to be raised early

513 on in the litigation as! the pates discuss deadlines for exchanging reports. The careful practitioner, Li

514 moreover, will ask who has the burden: is it on the party offering a witness to give a report? Or on

515 the other party to depose the witn'es? If there is no obligation to give a report, a trial-witness expert

516 can be deposed without waiting forthe report. Questions asked at deposition may be blocked by an
517 assertion ofprivilege.. Then, the privilege question will need to be addressed.K

518 This line was pursued further by asking why it should make any difference to privilege
519 whether a ieport is equ itred. Iffprýilege and work-product protection should be waived by offering
520 informatiotol a witness for consideration in forming an expert opinion, adoption of an expert-report
521 requirement does nothingimore ,than advance the point at which the otherwise protected information
522 must be irev'ealed. Examination at deposition or trial should be subject to the same waiver principle
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523 even though there was no requirement to disclose a report. If the Committee Note to Rule
524 26(b)(2)(B) got it right, it is not because there is a distinction with respect to privilege waiver
525 between expert trial witnesses who are obliged to give a disclosure report and those who are not.
526 The same holds true for the Evidence Rule 612 provisions on production of documents used by a
527 witness to refresh recollection, provisions that may be invoked at deposition as well as at trial.

528 This discussion led to the question whether indeed privilege-waiver theories should

L 529 distinguish between hired experts (and the functional equivalent in employees who regularly give
530 expert testimony) and employees who occasionally are called upon to give expert testimony. There
531 may be an important difference between the need to disclose a 10-page advocacy summary provided
532 to a hired expert witness and the full range of information available to an employee who may of
533 necessity be involved in helping to prepare the fact information required to try the case.' Truly
534 privileged information may deserve protection, being careful to distinguish merely "confidential"
535 information that may deserve a protective order but not the absolute protection of privilege. This
536 distinction may be implicit in the 1993 Conunittee Note to Rule 26(b)(2)(B), and in turn reflect on
537 the reasons for distinguishing between employees whose duties regularly involve giving expertL 538 testimony and other employees sporadically called upon to provide expert testimony.

539 'This thought was expressed more succinctly. The "hired gun" expert witness is a better
540 subject 'for privilege waiver than the employee who is no more than an occasional trial expert
541 witness. The rule is designed to focus on the independent expert.

L 542 A subtle variation was suggested: perhaps privilege should be waived only if the employee
543 actually relied on the privileged information in form ing an opinion. If it was merely considered but
544 not relied upon, there would be no waiver.
545 It was noted that Professor Capra, Evidence Rules Committee Reporter, believes that there

546 is a lot of confusion in this area and that it deserves further work.

547 Further discussion reiterated concern that several, cases seem to disregard what the rule
548 clearly says about reports from employees who do not regularly give expert testimony. It may be
549 better to require reports from all expert trial witnesses, subject to protecting privilege and work-
550 product information. On the other hand, protecting privilege and work product may prove
551 particularly difficult with respect to employees. And'it is important that a party know what are the
552 consequences of designating an expert trial witness.

553 At the end of the discussion it was concluded that the 1993 rule may well have got it right,
L 554 but that there are very difficult problems of privilege in addition to the question whether it is better

555 to identify a category of employee expert trial witnesses subject to deposition directly without an
L! 556 obligation to first disclose an expert report. The question'will be carried forward for discussion at

557 the spring meeting. Among the materials to be considered may be a revision of Rule 26(b)(2)(B) that
558 sharpens the distinction now drawn among categories of employee experts and that provides
559 Committee Note discussion that further explains theproblems ofprivilege and work-product waiver.

560 Rule 30(b)(6): Organization as Deponent

561 Professor Marcus introduced Rule 30(b)(6) by noting that it was adopted in 1970 to cure the
562 runaround corporate defendants inflicted on people seeking at information. Whoevermight
563 be named as deponent would prove unable to provide pertinent information, leading to a practice
564 requiring chains of successive depositions Ithat was called "bandying." Deposition of theL 565 organization makes the organization responsible for designating people who will testify for it on the
566 subjects identified in the deposition notice. Even with this procedure, courts still regularly find that
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567 corporations have not met the obligation to identify knowledgeable witnesses.

568 The current questions were initiated by the Committee on Federal Procedure of the
569 Commercial and Federal Litigation Section of the New York State Bar Association. They suggest
570 that Rule 30(b)(6) is used in overreaching ways, and in particular is used to intrude on work-product
571 protection. The tensions seem to focus on how much effort is required by the organization
572 deponent to educate individuals in all of the "matters known or reasonably available to the
573 organization." In addition, there are common efforts to argue that an organization's designated
574 witness "binds" the organization by deposition answers. And there are more general concerns that
575 these depositions are used to dig too deep.

576 It is not clear how far any real problems that may be identified are susceptible of correction L
577 by rules changes. The New York Bar proposal, would change Rule 30(b)(6) only by limiting the
578 inquiry to "factual" matters; the rest of their suggestions are framed as best-practice4 guides. It does
579 not seem likely that the Committee will conclude that this rule should be repealed, although other L
580 means ;are available to address ithe ,runaround" problem. It would be possible to address the
581 "admission" problem in rule text; part of the strategy mi ghtbe to allow changed statements of
582 position but only by supplementing the deposition. The Rule 26(e)(1) duty to supplement an expert [7
583 witness deposition might be a use'ul model. The numerical limit questions also can be answered

584 directly- if an organization desiglates ten persons to appear at its deposition, does that exhaust the
585 presumptive ten-deposition limit? Does6 ach person count as a separate deposttion for the limit to
586 one day of seven hours, even thoughinform this is!a single deposition of the orgjaization? If some

587 changes are made in the rule, ̀ text, finally, it may: be approriate to describe d and address the
588 background problems in the Committee Note.

589 Judge Rosenthal then introduced David Bemick, recently a member of the Standing
590 Committee. He was asked to describe his Ixperience with Rule 30(b)(6) depositions because of his
591 extraordinary range of experienceeii discovery and actual trial ofhighly complex cases and because
592 his yearS on the Standing Coiittee have assured his understanding of the, opportunites and limitshis yer' on I S I tan t" an limit

593 of the Enabling Act process.
594 Mrt Bernick began discussion with a "war story." The witness designated to testify for a

"• ~ ~~ ~ :: .. . :I I :1, P ,ip• i'!' 1. i

595 corporation about document m'nagemen procedures did not know about a, particular document L
596 showing advice by a British lawyer to an affiliated company. The document was the subject of a
597 default sanction in an Austrlian court, in litigation involving an affiliated company, not the
598 corporation that was deponent ; United States proceeding. But the federal court ordered
599 sanctions for failure to, provde a w s3 ith knowledge of the document, in face of the argument
600 that to produce awitness with knowledge bf the document would necessarily waive privilege. Very
601 complex issues can be=invoivecL [7

602 The problems arise from a conflict between substantive corporate law and trial evidence
603 rules. A corporationmis alleg;aýlcostruct. Evidence rules focus on reliable, ascertainable facts.

604 Corporate "knowledge" or "atin" is deved by inference from the facts of what corporate people H
605 do. A judge or jury has to draw [iferences, for example, as to what the entity "knew"; it is difficult
606 to reconcile the nature of the party-- a legal construct - with evidence rules that do not focus on
607 entities.

608 Rule 30(b)(6) operates in ,this context. It operates by creating a itber-person whose
609 knowledge is commensurate with what .niyone in the organization knows or could reasonably learn.

610 And this testimony binds the,ýorganization - the deponent Speaks as the organization. And this
611 person can speak for the legal positions of the organization. E
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612 The organization deposition serves functions that also can be served by other discovery
613 devices. Rule 33 interrogatories and Rule 36 requests to admit can gather facts. It functions withZ 614 respect to "ultimate facts" - is the product "safe"? That function can be served by interrogatories,
615 requests to admit, and depositions of persons who have personal knowledge. It also is used to ask
616 for contentions; depositions ordinarily are not used for that, although there may be cases in which
617 the very decision to file the case is a fair subject. Ordinarily interrogatories or requests to admit
618 should be used for contention discovery.

619 Finally, the unique function of the organization deposition as it has developed is to provide
620 evidence that is dispositive of what the organization can say. Once said by the deponent, the
621 statement becomes the organization's positionon the issue. These are treated as "organization facts"
622 within the organization's custody or control. Rule 33 might at times be used for this purpose, but
623 it is not often used this way. Interrogatories are used in the early stages of the litigation and there
624 is flexibility in answering that forestalls limiting effects. The answers to interrogatories made early
625 in a litigation reserve the right to change or supplement. And if one party asks another party to
626 supplement interrogatory answers, the supplementing can be done by way, of incorporating

[7 627 depositions and expert reports - for this reason, supplementation is commonly not requested.

628 In other settings, depositions rarelyprovide case-dispositive facts. Requests to admit might
629 be used for this purpose late in the litigation, but it is difficult to frame the requests and the response
630 usually will be a denial. But Rule 30(b)(6) is being used to establish case-dispositive evidence early
631 in the litigation.

632 The rationale for adopting Rule 30(b)(6) was to solve the runaround problem. It is fair to
633 address that problem. But current usage of the rule: goes far beyond that initial purpose. And case

L 634 law probably will not solve the problem. Nothing in the rule text addresses it. The problem can be
635 solved onlyby reading into the rule a gloss that does not appear from the language.

L 636 Work-product doctrine does not of itself defeat contention discovery; Rules 33 and 36
637 establish that.

638 Only an amendment will cure the problem. And amendment should not be difficult. What
639 is needed is a statement of the purpose served by an organization deposition. It is designed for
640 discovery of the "locations of information," so that the vastness of the entity does not hide the
641 information. Use for this purpose early in the litigation is desirable. What does exist, where does
642 it exist, who was it that did the relevant things?

L 643 So the rule could authorize a deposition "to ascertain the location of facts discoverable under

644 these rules and within the custody or control of the organization." If for some reason it seems
645 desirable to use these depositions as a uniform vehicle for conducting all discovery of the

L 646 organization, "location of" could be omitted - "to ascertain the facts discoverable under these rules
647 and within the custody or control of the organization." Discovery would be limited to facts, notE 648 contentions, but still could be dispositive as to the facts testified to.

649 The first question asked after this presentation was why the problem is anything more than
650 a Rule 37 problem focused on an organization's failure to designate someone who has the required
651 corporate knowledge? The answer was that "the consequence is way beyond sanctions." If the

L 652 witness says "I do not know what testing we did fifty years ago" the deposition statement is used at
653 trial to show that the organization is irresponsible.

654 Then it was asked 'why an organization does not address these problems by seeking a
655 protective order? The answer is that present practice is not seen as a misuse of the rule. The
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656 problem is the scope of what can properly be asked as the rule is understood. The inquiry can ask

657 more than any person knows. The designated person or persons are required to know everything
658 known anywhere within the organization, and their answers are binding. The Evidence Rules are
659 driven by personal knowledge; a rule 30(b)(6) deponent is required to testify to things that are not LI
660 personal knowledge.

661 Beyond that, it is a real burden to have to litigate arguments whether the designated persons
662 failed to do their homework properly. But that burden is less important than the use that is made at L
663 trial. If the organization argues that the deposition statement is not right, the opposing party will use
664 the inconsistency - they said one thing, now they say that's not fight, when will they get it right?

665 One Committee member observed that he had obtained a protective order against an
666 adversary's attempt to use a Rule 30(b)(6) deposition to shift the burden of discovery to the
667 organization. Mr. Bernick agreed that the rule should not be used in that way, but noted that many 7
668 judges disagree.!! They demand that the organization produce persons with both personal and
669 attributed knowledge. "Undue burden" might be used as a limit, but it has not yet proved a generally
670 effective argument.

671 It was asked whether courts do permit trial testimony that contradicts things said at the L
672' organization deposition - whether the problem; is not binding effect, but the admissibility of the
673 conflicting deposition statement? Mr, Bernick responded that some courts do preclude contradiction
674 at trial, ana that even if contradiction is permitted the scope of the trial evidence may be'limited.

675 This deposition problem is quite different from the problem that an organization can speak
676 at trial, :as t d6eposition, only through persons. The people who testify at trial will be the right
677 people, the ipeople with the right personal knowledge. And they do not bind the organization on the
678 ultimate issues. Thepiroblem, still, is the scope of what the deposition witness is required to speak
679 to - the inquiry is, not limited to, personal knowledge. For this reason, the requirement that the
680 deposition notice specify the topics for inquiry does not provide effective :!protection. And if the
681 organization produces witnesses who disagree, they will be, asked "what -is 'the organization's
682 position" on the disagreement.
683 An orga'ization that designates its own trial witnesses thinks long and hard about who they

684 should be. TheFy can be limited to, specific topics. They are not required to testify to the ultimate
685 legal conclusion. The pharmaceutical witness Will not be asked to address the clinical studies, and
686 so on. [7,
687 The source of the problem is in large part the obligation to testify to "matters known or
688 reasonably available to the organization." The entity is the deponent. What makes sense is to
689 require it to designate people who learn about Where to go to get the information, to identify the E
690 witnesses that should be deposed because they havelpersonal knowledge, to identify the documents
691 that should be searched for.

692 It was asked what should be done when an action is based on long-ago facts that are outside [7
693 the personal knowledge of any of the organization's people? Mr. Bernick's response was that a rule
694 limited to the location of evidence could include a duty to find who, even including retirees or other
695 no-longer-related people, may have personal knowledge. There is a distinction among people who L
696 know of direct experience, people who know .only because they are educated specifically for the
697 purpose of discovery, and people who know not ;of their personal experience but because in the
698 ordinary course of their duties for the organization they learn the relevant information. The problem
699 of Rule 30(b)(6) arises only with respect tothose who must be educated for the purpose of discovery, E
700 not for other reasons.
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701 So, it was observed, if an employee reads documents solely for the purpose of preparing for
702 an organization deposition, this is "30(b)(6) 'knowledge," not real knowledge. The point can be
703 emphasized by asking what happens if the 3 0(b)(6) witness testifies very effectively. The other side
704 does not use the deposition. If the organization puts the witness on the stand, the witness cannot
705 testify to 30(b)(6) knowledge unless she can be qualified as an "expert" on the subject. But if the
706 other side likes the deposition, it can be used as the deposition of the organization.

L 707 It was asked whether, before 1970, the deposition testimony of a person who is an officer,
708 director, or managing agent of an organization "bound" the organization. It was thought that the
709 testimony was binding, but that the deposition of other organization employees did not bind the
710 organization at all. So today, it is possible that an organization may not find anyone other than an
711 officer, director, or managing agent that is willing to testify at the organization deposition - then
712 it may still'be "bound."

713 A quite different perspective was offered. "[M]atters known or reasonably available" could
714 be read as a restriction on the scope of the deposition and preparation, not a broadening. If the rule
715 were revised, the Committee Note might explain that the location of documents ,and the identity of
716 fact witnesses are proper subjects; that fifty-yeari-old information is not; that Contentions are not.

L 717 And an organization should be able to ask for a protective order - for example, to argue that the
718 only purpose of asking about fifty-year-old information is to set the organization up for inappropriate
719 use of the deposition at trial.

720 It was agreed that an actively interested judge can prevent abuses. But organization
721 deposition problems do notf interest many judges. Protective-order motions rarely succeed. The
722 problems will not be solved by hoping that judges will suddenly become interested.

723 It was observed that some organization lawyers have said that they like 30(b)(6) depositions
724 because they can pick the best deponent. Mr. Bernick responded that you can do this for your trial
725 witnesses. But it is a hassle in major cases. Abuse happens only in a small minority of cases, but
726 when it happens it is a real problem.

727 And ifyou produce someone for a 30(b)(6) deposition, you may be ordered to produce the
728 same person for a second deposition.

729 Mr. Bernick renewed his suggestion that the rule should be amended to direct that the
730 organization's person "must testify about the location of facts discoverable under these rules and
731 within the custody or control of the organization." This is legitimate. It saves a great deal of time.
732 "[L]ocation of facts" for this purpose includes documents and people.

733 It was suggested in response that it still maybe useful to employ 30(b)(6) to dispose of issues
734 easily dealt with. This would not be to seek admissions about matters that are in controversy, but
735 instead to find out what actually is in controversy.

736 A different suggestion was that the rule would be improved if it still directed the organization
737 to produce a person made knowledgeable about a designated topic, but made it clear that the
738 deposition has no greater effect on the organization than if the same witness had been deposed
739 individually.

740 Another suggestion was that the rule might be amended to make clear that the scope is a
741 limitation, not an invitation: the deposition "must be limited to matters known or reasonably
742 available to the organization."

743 Thediscussion concluded that there is a lot to think about on this topic. It may prove useful
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744 to designate a subcommittee to consider these issues. Consultation with the Evidence Rules
745 Committee may be in order. Further work will be done.

746 Lawyer Signatures on Rule 33, 36 Responses

747 An ambiguity- or perhaps a conflict- arises from the relationship betweenRule 26(g)(2),
748 adopted in 1983, and earlier provisions of Rules 33 and 36. Rule 26(g)(2) says that every discovery
749 response shall be signed by at least one attorney of record, or by an unrepresented party. The 7
750 Committee Note says explicitly that "'[t]he term 'response' includes answers to interrogatories and LJ
751 to requests to admit as well as responses to production requests." There seems no question - an
752 attorney,,'is to sign the answers to interrogatories and also answers to requests to admit. 7
753 Rule 33(b)(2), however, says that answers to interrogatories "are to be signed by the person

754 making them, and the objections signed by the attorney making them." The direction that the person
755 making the answers also sign them has appeared in, Rule, ̂ 33 f-iore the beginning. The direction that
756 the attorney sign objections was added in 1970; it is obviouslyý sensible to direct that objections be L
757 signed by the attorney, who is more responsible than the patt' for understanding the reasons that may
758 make an interrogatory objectionable.. There is noindication of any intent that the attorney provide

759 a second signature on the arnswers; that question is posed only bythe'1983 adoption of Rule 26(g)(2).- K
760 Thesecond paragraph of Rule 36(a) is similar. Each matter of which admission is requested
761 is admitted unless the party addressed by the request serves "a written answer orobjection addressed
762 to the matter signed ýby the party or by the party's, attorney." Here too the language seems to L
763 contemplate that the partyor the attorney, one or the other, may sign. This provision also dates from
764 1970, made. aspart of the decision to delete the former requirement that a party addressed by a
765 request to aali respondjby a sworn statement. Tie6 Committee Note says, among other things, that
766 Rule 36 admissions function very much as pleadings do,1perhaps indicating that an attorney signature
767 suffices.

768 On the face it, reconciliation seems easy. The later and more specific requirements of Rule
769 26(g)(2) were clearly intended to require the lawyer for a represented party to sign answers to
770 interrogatories and to requests to admit ýas discovery "responses." On this view, the only question
771 is whether more specific drafting should be undertaken, perhaps as part of the final stages of the
772 Style Project.

773 Discussion began with the question why it makes any sense to have both attorney and party _
774 sign a discovery response. The lawyer wants the party or its representative to sign the interrogatory
775 answer to impress the obligation of full and truthful answers. Itmakes sense to have the lawyer sign Li

776 objections, but why the answers? The signature makes the lawyer vouch for the answers: is that
777 appropriate? It was noted that the Model Rules of Professional Responsibility hold a lawyer
778 responsible if the lawyer knows an answer is false; "if you're responsible, you should sign." But it
779 also was suggested that "an angry judge" does not distinguish between lawyer and party when "an
780 answer isý bad" -7 it makes no difference who signed it. The lawyer is "on the hook" even without
781 signing. L
782 In similar vein, it was suggested that "response" should be taken out of Rule 26(g), leaving
783 Rules 33 and 36 as they are. One problem might be that an opposing party will argue that the
784 lawyer's signature should be admitted in evidence when an interrogatory answer is admitted, putting L
785 the lawyer's credibility in issue at trial.

786 Several members said they had never seen a lawyer sign answers to interrogatories; the
787 lawyer signs the transmittal, but not the answers. L
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L 788 This much discussion suggested that whatever else might be done, the question is too
789 important to be addressed through the Style Project. But that leaves the question whether something
790 should be done to achieve a smoother fit between these rules.

791 Some members suggested that the topic would be controversial if an amendment is proposed,
792 and that itis better to avoid the controversy unless there is some sign that there are actual difficulties
793 in practice.

794 But it was suggested that the question may not be so simple. Rule 26(g) was specifically
795 adopted to import standards similar to Rule 11 into discovery practice, and Rule 11 (d) was later
796 adopted to make it clear that Rule IT governs all other matters while Rule 26(g) governs discovery

__ 797 responses. It is important to maintin in the rules a clear sense of attorney responsibility for diligent
798 and truthful answers to all modes of discovery, recognizing that the problems presented by
799 questionable deposition testimony are different. That is what the 1983 Committee Note to Rule
800 26(g) says.

801. In the end it was concluded that this topic should be carried forward on the docket without
802 any immediate need for further work. If there is some sign of real difficulties in practice, it can be
803 taken up again.

804 Rule 48: Jury Polling

L. 805 It has been suggested that the Civil Rules should include a provision on jury polling. A
806 model is ready to hand in Criminal Rule 31 (d). This model allows the court to poll the jury on its
807 own, and requires a poll if it is requested by any party. Polling both ensures that the verdict is indeed
808 the verdict of all jurors, and may reveal problems while there still is an opportunity to solve them

L 809 without need for a new trial.

810 The Federal Judicial Center was asked to gather figures on the frequency of hung juries as
811 an indication of the possible risk that routine polling might result in frequent new trials. A study of
812 more than 100,000 jury trials over a period of 25 years from 1980 through 2004 showed that fewer
813 than 1% of civil jury trials result in a hung jury. This information suggests that there is not likely

r 814 to be much of a problem in this direction.
L 815 Committee members expressed the view that this is a good suggestion, with no significant

816 disadvantage.
• 817 One possible problem was noted with the language of Criminal Rule 31 (d), which calls on

818 the court to poll the jurors "individually." It has been argued on a recent appeal, not yet decided, that
819 "individual" polling requires that the court poll each juror separately in chambers, apart from the
820 other jurors. Resolution of the appeal will indicate whether there is indeed a problem, or whether
821 there is convenient authority to cite to show there is no problem.

L 822 It was asked whether it would be better in Civil Rule 48 to use the same expression as in
823 Civil Rule 49, offering as one option a "new trial" rather than "declare a mistrial and discharge the
824 jury." The reference to mistrial in the Criminal Rule may reflect the sensitivity that surrounds
825 double-jeopardy interests: a new trial may not always be available after a mistrial. But it was
826 suggested that since the Civil Rule will address a&problem addressed by a parallel Criminal Rule, it

L 827 is better to adopt exactly the same expression unless there is some more persuasive reason for
828 departure.

L 829 This topic will be the subject of a proposal to publish a rule at the spring meeting.
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830 Rules 54(d)(2), 58(c)(2), Appellate Rule 4

831 The Appellate Rules Committee, in response to questions explored in Wikol v. Birmingham
832 Public Schools Bd. of Educ., 6th Cir.2004, 360 F.3d 604, has suggested that Civil Rule 58(c)(2) be
833 amended to impose a deadline for exercising the trial court's authority to order that a motion for
834 attorney fees suspend the time to appeal the judgment on the merits. The Sixth Circuit opinion, and
835 the exchanges between the Civil Rules and Appellate Rules Reporters, clearly demonstrate the
836 complexity of the interrelated rules provisions that must be navigated to understand present
837 procedure., They also reveal a potential flaw in the language of Rule 58(c)(2) that could, in
838 unsympathetic or maladroit hands, lead to a foolish result enabling the trial court to 'extend appeal
839 time long after it has concluded.I , i ft a 

l

840 If that abstract description seems to call for a r1 e amendment, however, it may be met by
841 countervailing concerns. The core complexity of AppellateRule4 has withstood many rounds of
842 revision. Given the rule that appeal time limits are: mandatory and jurisdictional, appeals will
843 continue to be lost for missteps in reading or understanding. The rule has been made complex to
844 respond to ciopeting pressures -there is a strong desireLto force prompt decisions whether to
845 appeal after the trial court has concluded its actions in the cage,ý but ýalsoa strong desireto support
846 orderly resolution by the trial court ofpost-trial motions that should be decided bythe trial court and Li
847 ordinarily shouldlbe decided before there is any appeal. The complexity of the rules that seek to

848 integrate fee motions with appeal time is no different.
The appeal-time issues are framed by the "bright-line" rule that an otherwise final judgment8 4 9 e qpe ", "ý , ... " "ýý,11, , t, t

even when therei a pending motion for attorney fees. That means, if there were no,I• ,It' ,,',Ill" • l 1 It IIIir[l t i ,1 i, I l• t ' ii]1',''* ,

851 contraryrules, proysions, that any appeal must be tken in the time allowed without regard to action
2 onthe fee motion. This conseuce in ture meanseither that there must be two appeals, one on the [

853 merits and the other on the fe moion, or else that the right to appeal on the merits is lost if not
8i e i e d, spositibn of the feemotion'. n many cases it may be desirable to tend to854 tlmelyýexerci•ed b fJ`re disi tr teifemot i

855 the appea o ''then mits bef qxle fI s on for decisionin the trial,court. But in other855 1h flp a i~ . .'" '' ' '....'t ..... 6 Ass .. . .e on ...
mentsbefo 

anfees ine assngleomei a

856 cases it mayb" desirable to• ange••fr disposii'i"o'' all .issues,merits and feeS, in a single appeal. L

857 Rule 58(c)(2),responds to these competingl nterests by establishing trial court discretion to
858 order that a timel motiLon for attorney fees under Rule 54(d)(2) suspends the time for appealing on
859 the merits., T•s s aom shd by cum olangUage tha okes bothCivil Rule 59 and859 ..... • • .......... p•- .. ........ . ,m•'e som e,,, .. . ..... .invok s ohii i u e 5

Appellate Rule 4: "the court may act before a notice of appeal has been filed and has become
861 effective to io°rder that, te mot•• nIcill have the saie effect under nFederal Rule of Appellate Procedure

59",A to Appelý Rule L4(a)(4)(A)v a v
862 4(a)(4) as a t y motion Rt Rule reccir amtio ongt

83 timely Rule 59in~toipns en d thec[uninoflappeal time; a! new appeal periodsatstu o nr
864 of the order diing oftel re.aining.mo ion, among thoseeumee in' 4865 1omfplicaenbih

This explicit invocatioeilof onelpart of Appelate Rule 4 is made more complicated by the
866 implicit invocation of othe.parts of Rule 4••arising from theRule 58(c)(2) •reference to a notice of

n as ecomeeffectie" These words incorporate separate parts of
867 appeal that "has been4filea)2d which .J.....'t a.. notic of ael fle after a decision is announced L" dh difedtsi tat a notice:, q appreal fl~e a er , L
868 Rule 4. One is Rulle .......... 1hf•sa'one

1, 111 """'1" Il[t1 il 1Il , Ithough
869 but before entrjy ofnjudgment "is treated as filed on •the date of aid After the' et" A'though fild,'
870 the premature notice is not yet iffective," hi tself this pro'ision dleS; not create muchth l rpt.noticd also a noticp, h!l~ enarl, ':'•':''

871 complication. But the prematureto..... and also an.. i... fi,.9reaamr entryeof judgment, take effect
y; the effect 'edbt fihlg of a !timely m6uon of the sort that suspendsSd ilngofatimel eaing 0fRonlyes provsioall wehlue :

873 appeal time under 4(a)(4). Those notices e effect" within themeanin f R 58(c)(2) only on
874 disposition of thelast of thpe mtions desi
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875 The upshot of all of this is that the trial court is given authority to make a nuanced ruling on
876 appeal timing, similar in some ways to the Civil Rule 54(b) discretionary authority to enter finalL 877 judgment on disposing of one or more claims, or all claims among two or more parties, before
878 complete disposition of an entire case. If it seems useful to let an appeal on the merits proceed while
879 the attorney-fee motion remains to be decided, the trial court need do nothing. If it seems useful to
880 postpone the appeal on the merits while the attorney-fee motion is decided, the trial court can act to
881 suspend appeal time until the moment when a notice of appeal has "become effective." If there is
882 a timely post-trial motion within the Appellate Rule 4(a)(4) categories, the trial court can consider
883 this matter up to the time it disposes of the last such motion.

L 884 So, given this carefully crafted structure, what is wrong -- apart from the need to figure it
885 all out? A brief description of the Wikol case illustrates a possible shortcoming in Rule 58(c)(2) as
886 adopted. The time line was this:
887 (1) March 22: the plaintiffs, having won a jury verdict, move for attorney fees.

L 888 (2) March 27: judgment on the merits entered.
889 (3) May 15: fee motion denied.
890 (4) May 24: plaintiffs move for a 58(c)(2) order.
L 891 (5) June 14: plaintiffs file a notice of appeal.
892 (6) July 11: Rule 58(c)(2)'order extending appeal time. entered.

893 The court concluded that the June 14 notice was effective to appeal denial of the fee motion
894 because it was filed within the appeal period measured from May 15. Because it was effective in
895 part, it cut off the authority to extend appeal time, even though it was not effective as to the merits
896 because untimely as measured from entry of judgment on March 27. The July 11 order was not

L 897 effective. The court was concerned, however, that it had been required to work through several
898 interrelated rules to reach this result, and invited the advisory committees to consider possible
899 simplifications or clarifications.

900 The circumstances of the Wikol case illustrate the ways in which parties may run afoul of
901 these rules. They also illustrate a bizarre possibility. Suppose the plaintiffs had not filed a notice
902 of appeal on June 14. The Rule 58(c)(2) order entered on July 11 might then be found- effective,

, 903 because the court would have acted before a notice of appeal had been filed and become effective.
904 Never mind that at that point no notice of appeal could become effective absent a Rule 58(c)(2)
905 order. This reading would establish discretionary authority to revive expired appeal time long after
906 the opposing parties had thought the case concluded. Presumably trial courts would seldom grant
907 such orders, but any such order would run contrary to the general purposes 'and character of
908 Appellate Rule 4.

909 What might be done to address this possible problem?
910 The agenda materials sketched two approaches, neither, of them entirely satisfactory. One

911 is a partial response to the Appellate Rules Commnittee's suggestion that Rule 58(c)(2) include a
912 deadline by which the trial court must exercise the authority to extend appeal time. This version
913 allows an extension only if the court gives notice or a party moves within 14 days after a timely
914 attorney-fee motion is made. That would establish a clear cut-off for raising the question, well shortL 915 of the present rule that allows the court to act at any time before disposing of the last timely motion
916 made under Rules 50, 52, or 59 (or a Rule 60 motion that would be timely as a Rule 59 motion). At
917 the same time, it would not force the court to act immediately, and without more does not establish
918 a point that cuts off the time to act so long as the question was raised at the required time. It has the
919 virtue of eliminating the bewilderment an uninitiate practitioner might encounter in reaching a
920 confident understanding of what it means to act "before a notice of appeal has been filed and has
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921 become effective." An alternative version would substitute the limit that the court may act before
922 a timely notice of appeal has been filed and become effective. This version would directly defeat
923 the possible argument that the present rule allows a court to extend appeal time on the basis of a
924 notice that, because not timely, could never become effective. But it would not alleviate the
925 complexity of the present rules, and might somehow manage to aggravate the complexity.

926 Quite different approaches are possible. One would be to rescind Rule 58(c)(2) and the
927 parallel provision in Appellate Rule 4. The result would be that the time to appeal judgment on the
928 merits always runs uninterrupted from the entry ofjudgment. The appeal from disposition f the fee

929 motion must be taken separately. Consolidation of both appeals may be possible, but that will
930 depend on the progress of the, case in the trial court and in the court of appeals. The opposite
931 approach would be to rescind Rule 58(c)(2) and amend Appellate Rule 4 to provide that a timely
932 motion for attorney fees always suspends the time to appeal judgment on themerits. If indeed some
933 cases benefit from havingthe merits appeal resolved before the fee motion is decided, this approach
934 would defeat that 'benefit (unless the Appellate Rules were amended tQ iallow the notice of appeal L
935 on the merits to become effective before, disposition of a timely fee motion, an additional complexity
936 that few are likely to wish).

937 Discussion began with the suggestion that it would be useful to know how courts now E
938 exercise the Rule 58(c)(2) authority to adjust appeal timing.! Do courts ioutinely direct that appeal
939 time be suspended? Routinely refuse to suspend appeal time? Mix the effects of their orders
940 because it has proved desirable to'adjust according to the understood different needs of different B941 cases? C

942 The desire for additional data was lauded as a good idea. One practicing lawyer commented
943 that in all the cases he had encountered where the parties disagree about postponing appeal on the B944 merits the judge has allowed the petition and failed to suspend appeal time. It was agreed that there

945 is "a lot of confusion in the bar," and that information about the use made of Rule 58(c)(2) would
946 be a good starting point. There are clear tensions pitting the desire to avoid piecemeal appeals B
947 against the fear that appeal on the merits should not be long delayed.

948 It may be desirable to, move forward with this project because it ties directly to the time
949 project. The Federal Judicial Center will be asked wheiher it is: possible to undertake a study that
950 will provide better information about the waysmin which.LRule 58(c)(2) is now used. In any event,
951 the questions should remain on the agenda for active pursuit.

952 ýRule 60 or 62.1: "Indicative Rulings"

953 Several years ago the Solicitor General suggested that the Appellate Rules Committee adopt
954 a rule addressing the relationships between district courts and courts of appeals when a party seeks
955 relief from an order that is the subject of a pending appeal. The Appellate Rules Committee B
956 considered the proposal and - without making any recommendation whether a rule should be
957 adopted - concluded that the matter is better considered within the framework ofthe Civil Rules.

958 Most of the attention has focused on motions to vacate ajudgment under Civil Rule 60. The
959 pendency of an appeal does not toll the time for seeking Rule 60 relief The motion must be made
960 within a reasonable time, subject to a maximum limit of one year for motions made under the most
961 frequently invoked paragraphs, Rule 60(b)(1),, (2) and (3). The motion, moreover, must be made B
962 in the district court. The district court is in a far better position to evaluate the grounds for relief. ,
963 The district court, however, lacks power to grant a motion addressed to a judgment that is pending
964 on appeal; thisarea of practice, as many others, is governed by the longstanding rule that only one
965 court should have control. A clear practice to address the resulting dilemma has been adopted, in
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966 most circuits. The district court has authority to consider the motion. It has authority to deny the
967 motion. But the district court lacks authority to grant the motion. If it believes that relief should be
968 granted it can "indicate" that it would grant relief if the case were remanded for further proceedings.,
969 (Variations also appear. The Ninth Circuit practice denies district-court authority to deny the motion
970 - the district court can consider the motion and can indicate what it would do if the case were
971 remanded, whether to grant or deny. The Second Circuit apparently dismisses the appeal without
972 prejudice to reinstatement after the district court acts on the motion.)

973 There may be sound reasons to adopt a rule that governs this "indicative ruling" procedure.
974 Even though practice is well established in most circuits, many lawyers and some judges are not
975 aware of it. An explicit rule provision could avoid many false starts and some mistakes. A rule also
976 would establish a uniform national practice for all courts. Beyond that, a rule might helpfully
977 address some details of practice. The agenda drafts, for example, require the moving party to notify
978 the court of appeals when the motion is made and again when the district court has decided what it
979 would do. Notice would enable the court of appeals to regulate its own proceedings in relation to
980 the district court, and to decide promptly whether to remand if the district court indicates that a
981 remand isý desirable.

982 The agenda drafts raise other questions, some small and some not so small. They would
983 allow a; district court to indicate that remand is desirable not to grant relief but to justify a
984 considerable investment of energy needed to determine whether to grant relief. They address the
985 question whether the indicative ruling procedure should be triggered by filing a notice of appeal or
986 instead should follow the model of present Ruleý, 60(a) that allows district-court action until the
987 appeal is docketed in the court of appeals. These are small questions.

L 988 A much larger question is whether a rule defining an indicative ruling procedure should be
989 limited to Rule 60. The Solicitor General's proposal encompassed other situations in which a
990 pending appeal defeats district-court authority to grant relief. It may be that a general approach
991 wouldbe more suitable in the Appellate Rules than in the Civil Rules because of the broad range of
992 circumstances that may be presented by appeals taken before a truly final judgment. Or it may be
993 that the topic is simply too broad to approach in any rule. Quite different questions arise in the manyZ 994 different settings that permit interlocutory appeals. It seems to be accepted thata distriCt court
995 generally, may not act on the very order that is pending on appeal without permission from the court
996 of appeals. The authority to modify a preliminary injunction that is the subject of a pending appeal,
997 for example, is sharply limited. But district courts retain authority to manage many other parts of
998 the litigation. Section 1292(b) and CivilRule 2_31(f), for example, expressly address the question
999 whether proceedings should be stayed. Section 12T2(a), on the other hand, does not. It is recognized

1000 that the d'stict court can continue to manage the case whilean appeal is taken from its action on an

1001 interlocutory injunction request, including authori y to decide the action on the merits. And appeals
L 1002 taken under the collateral-order expansion of "final decision" appeal jurisdiction are left completely

1003 adrift. Some courts, for example, have adoptped arule for official-immunity appeals analogous to

1004 the approach taken tO double-jeopardy appeals in criminal cases: the purpose ,of the appeal is to
1005 protect against the burdens of further trial-courtp poceedings, so ordinarily all proceedings should
1006 besuspendled, butthe distnict court can press ahead' n "certifying" that the appealýis frivolous. Other
1007 collateral-order appeals, however, generally slhould not interfere With continued trial-court
1008 proceedings.

1009 If a general rule is to be adopted, it is likely better to craft a new rule rather than attempt to
1010 address all of these questions within the limits of Rule 60. The difficulty of framing a new rule is
1011 illustrated by the sketch of a Rule "62.1" in the agenda materials. A first question is whether to

May 2006 draft

L52



Draft Minutes, 71

Civil Rules Advisory Committee, October 27-28, 2005
page -24- L

F7

1012 define the rule in terms of acting on a "judgment" on the theory that any order that can be appealed L
1013 is defined as a judgment by Rule 54(a). This focus might help to avoid unintended consequences
1014 of referring to an "order," but it invites the uncertainties that grow out of Rule 54(a). A second and
1015 more important question is how to define the circumstances that require resort to an indicative ruling
1016 procedure. The draft refers to an order "that is pending on appeal and that cannot be altered,
1017 amended, or vacated without permission of the appellate court." The drafting seems awkward. It
1018 might be better to begin the rule by focusing on the need for appellate permission: "If the appellate
1019 court's permission is necessary to authorize the district court to grant a[n otherwise timely] motion
1020 [underlthese rules] to alter, amend, or vacate a judgment, the district court may consider the motion
1021 and***"

1022 Discussion began with an expression of uncertainty as to the means of addressing motions K
1023 apart from Rule 60 motions. Should the subject of the: motion indeed be characterized as a
1024 "judgment,"! or will that misdirect, practice when the appeal is from an order that few would
1025 recognizeis mnade ajudgment solely by operation of Rule 54(a)- and then is, a "judgmentf only if L.
1026 in fact it is appealable? The Third: Circuit, for example,, has a broad approach to permitting
1027 collateral-order appeal from an order that denies a claim that privilege defeats discovery. Who
1028 would, think of the discovery order as a "judgment"?
1029 It was, noted that fhe Tenth Circuit practice is to remand in response to an indicative rulingI I' I I' '. I ' ', " 1,[l ; 1 1 "'! " "l , - ' I ' , ,

1030 only ifthedistrct jdg indicates that relief willbe granted on remand., A remand to support further

1031 explorationbefore deciding whether to grant reliefis not available. K
1032 Enthusiasn was exprissed forpursuing this project. It would have practical utility, reducing103 m, wa I x Iect Itt would it'have Il ,11

1033 the rein i variations in practice. It helps to "codify what the market has done." The practice,
1034 further, has, an aditioi ie t a eenn d in the discussion. In U.S. Bancorp Mortgage
1035 Co. v. Bonner all Partrshijl .994,513 U.S. 18, thie Supreme Court ruled that parties lack power

1036 to settle oniappeal pr terms a trqire thatt the district-court judgment be vacated. "[M]ootness by
1037 reason Orf S't it •donot ji: sifyac~ur of judgment under review." Although exceptional
1038 circumstancqs jsfyaca, re partyaeeltto vcate is lnot of itself an exceptional

1039 circumstance Bt6heQou ned thhat aV-n absent extraordinary circumstances, a court of
1040 appeals th atthe district court consider the request, which it
1041 may do pursu t I I Proced out,)0(b,)", rtiesfearful ofthe precedential impact
1042 of the disStrict-dou sibie nognutual'preclusion effects, may be able
1043 to settle only• fheyIi iane thhzth&dis i'tIcour 'judgment wilfbe vacated. Settlements may -. .. . ,V11lfo Yt l cO, ' ,, ,:,l 1', ,l ýxl [,. ,iu A I

1044 be advance by •gIaddingr•1 t J h.es i povision fo ts crse.
I ote ,tht •lass ' actions: present a spevial vaation on the question of settlement1045 It,4s pt~ i ,,la;' , c,, a~,i sp c

1046 pending appehrR .mn
1047 Rule 23(e). •:• anis neesar since distrit-cour a f t et is r u

1048 Some reluctance* as expressedby observing that an indicative ruling procedure "looks like
1049 a glorified motion to rec6nsider":that shouldnot be encouraged by an express irule. Recognizing that
1050 an indicative ruling pr-oedure WI make moret work for district courts, it was urged that the district

1051 court nonetheless is'in the best position to consider the issues and in any event is required to do so
1052 under presentilprocedure so long as the court is aware of it.
1053 It was, concluded that this topicshould reain on the agenda, to be pursued at the spring

1054 meeting on thebaSiS of'dIafts that develop both a Rule 60-only provision and also a more general

1055 provision. K
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1056 Summary Judgment - Rule 56

1057 Judge Rosenthal introduced the discussion of summary judgment by noting that there are
1058 well-known problems with the language of Rule 56. The problems proved frustrating in the Style
1059 Project. Every struggle with the language revealed ambiguities and flaws. Present Rule 56 does not
1060 describe what parties and courts do in pursuing summary judgment.

1061 The timing provisions are clearly inadequate and divorced from the practice. Everyone
o 1062 ignores themn. "Partial summary judgment" is a well-known practice, but it is not mentioned in the

1063 rule. There may be many other opportunities for improvement, whether-to make the rule express7 1064 what happens in practice or to alleviate problems it causes in practice.

1065 The Time Project will require consideration of the time periods in Rule 56. That may be an
1066 added incentive to take on other parts of the rule as well. But the project will be very difficult.

1067 The Reporter provided an introduction summarizing half a dozen of the more important
1068 questions raised by the failed 1991 proposals to revise Rule 56. The description was assisted by
1069 distribution of the 1991 rule text and Committee Note.

1070 The first question is raised by the first paragraph of the 1991 Committee Note. The purpose
1071 of the revision appears to have been to encourage greater use of summary judgment - "to enhanceK 1072 the utility of the summary judgment procedure as a means to avoid the time and expense of

1073 discovery, preparation for trial, arid trial itself as to matters that *** can have but one outcome."
1074 The Note, however, also continues with a cautionary note: "while at the same time assuring that
1075 parties are not deprived of a fair opportunity to show that a trial is needed to resolve such matters."

" 1076 This caution suggests a different possible purpose - to rein in unwarranted overuse of summary
1077 judgment. A third possible purpose migt be tocombine the firsttwo, reflecting a determination that
1078 the actual implementation of summaryl-judgment procedures varies among different courts and that
1079 it would be good to encourage greater use by reluctant courts while discouraging overuse by over-
1080 eager courts.

1081 A second question would address the standard for granting summaryjudgment. Long beforeL 1082 the 1991 amendment of Rule 50, the standard for summary judgment called for a determination
1083 whether the moving party was entitled to judgment as a matter of law. The 1991 Rule 50
1084 amendments discarded the traditional references to directed verdicts and judgments notwithstanding
1085 the verdict in favor of judgment as a matter of law and renewed motions for judgment as a matter
1086 of law. The change of vocabulary was intended to emphasize the continuity of a single standard for
1087 measuring the isufficiency of the evidence. The samne standard applies whether the eventual trial
1088 would be to ajury or to the court. The 1991 version df Rule 56 discarded the familiar "genuine issue
1089, of material fact" language in favor of determining1 whether summary adjudication is warranted
1090 "because of facts not genuinely in dispute," so that "a party would be entitled at trial to a favorable
1091 judgment or deteimination* as a :matter of lawý under Rule 50." Some such approach mightL 1092 make more clear than the rule now does that the directed verdict standard controls. It would be
1093 possible to go ftfi'ther in at least two directions., One would be to emphasize the efficiency
1094 advantages of summary judgment to argue that summary judgment might be governed by a standard
1095 less demanding than the directed verdict standard at trial. A closely related change would be to
1096 adopt a less demanding standard for cases to be tried without a ju'y But neither of those changes
1097 seems likely to deserve serious consideration. Obvious Seventh Amendment concerns would arise

1098 from any attempt to defeat the right to jury trial on a fact record that-- if duplicated at trial - would
1099 require submission to the jury. And even'for bench trials, it seems better to require the judge to hear

L 1100 live witnesses if any party is unwilling to submit to trial on a paper record; it might prove too
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1101 tempting to allow avoidance of trial on a lesser standard -than applies in jury cases. I

1102 A third question is whether Rule 56 should be rewritten to express the practices established
1103 by the decisions in Celotex Corp. v. Catrett, 1986, 477 U.S. 317, and Anderson v. Liberty Lobby,
1104 Inc., 1986,477 U.S. 242. The Celotex decision defined the summary-judgment burden for a movant Li
1105 who would not have the burden of production at trial. The movant can carry the burden in either of
1106 two ways - it can undertake to disprove an essential element of the nonmoving party's case, or it
1107 can "show" by reference to affidavits and discovery materials that the nonmoving party cannot
1108 produce evidence sufficient to carry the trial burden. The Liberty Lobby decision ruled that when
1109 the standardof persuasion requires clear and convincing evidence the directed-verdict standard-
1110 and by reflection the summary-judgment standard - requires more proof to defeat judgment as a 7
1111 matter of law than when the standard requires only a preponderance of the evidenace. The 1991 draft
1112 sought to incorporate both rulings by providing'that "A fact is not genuinely in dispute if, on
1113 the basis of the evidence shown to be available for use at a trial, or the demonstrated lack thereof,
1114 and the burden of produIction or persuasi6n and standards applicable theretaarty would be K
1115 entitled attrial to a favorable judgment ordetermination with respect thereto as a'matter of law under
1116 Rule 50." This draft illustrates the challenge that any draft st face: it is intelligible to someone
1117 who understands ithe Celotex andLiberty Lobby decision but must prove challenging to anyone
1118 who ld6es6not. It alsoi ilustrates thei, question whether at least the Celotex decision should be
1119 enshrinedin the rule. Thelore of 11 is hih e, Rle 56 proposal was rejected oi two divergent1119 n , 1, 1 ",• e. "I"ý : ýI' Ie!0r oI "I9 , 11athe 1 e 5
1120 responsesto ltheproposflton that it exýressed current pracfice.e Oine response was' that iher i's no:o,, .: ' : :. ,, .'.•v,: .. . :"unde'rstand• "':'/,,I, ,p ,in any: 'event.''" " ,VThe ;other" : , . responsei' E,,,
1,121 need to amend a rule si nply to reflect whaat u seryoad `:unp

1122 was that it Is Id.S•i allp •to amend a "i6eto fotreeze' 'ndesir-ble' current ractces. It, would, be1 1 2 3 Pd isb ! e t ( e~i ntfa l •'d -"v : " rd•' • i..4 . f I,, d""6
possible torainfaifitothe drec-erct ag d some Nays to, efect it, while

1124 rejectirig tide Celotexi A iri rt wit the burd. .f prIdurst!on loses unless it U
1125 produces, s.if'"ficie bvidenci to crry"th" buro en Teaiýe p Ch Po by

"f I 'll I I 1 1 1 1 1, ,r 
p

1126 jugment -'a par Widh does not haym te fr~~iidi fpouto s~ite o.pir
1127 judgment on l~prequest 1 , less the nonovigpa copmes orwA... Su 'eie to r 9arry

1t tap mreplauisibly, it cou beargued that the dCelotex approach m es it1128 the~a bur~den. 'Or, per . ... E
tooy gment: lefore1986,many cou rts ad !awyers l1a, de!ieyed that a party

1130 wh9 doestiaye " he ta bs byng
1131 evidence to negate the nonmovng paty,' " case. That apprpach.coud ,e restoled., h1 1 " ' ! ' ,, ,[ ,, ,' Ih ,

1132- A fouth question" r -cs ~P I mient ee to reco•se d Rulee 16 s timing provisions
1133 inconjuntion wihtmO me-computng pr a t opt me t 11"ixpressedln ays,

lov~~~~ed~ bi ~ ft ' i!iIFL `f ' rnd1134 the 19 [draI,-t •l,• i tyyo ,•,..,, "" iiden19!~ ~~ ~~ P1, f!,•;,,i'," I ' ;,,.l.
1135 an, appe, araceimp phas ••, ,and •t• ad ta
1136 pertinen ,t herei 9'ha + ''i6s, " i~t iei 9r ..... . . ue • cio11 ppro C, such.L [- ! I Ill t -t I i Viilt l

1137 as this , .as O0 , Inf n.iil "+ea trs"bleIII ý' IrII,[[ L,,~.. "• '.... 1' "1 urage ials i1138 opportun iV - .... ... . ,,, l,,,l, ,
1139 seemsto Ordclose Ponsic, 11 ,a of J •l(f'"so a Ient

1140 - perhaps muder c l,, int name, to: e 'd (tl:h om asp. oll ,1a:
1141 certain."2  aedeý,l U • • erpayments o[d:eenbefitsV III 11'

1142 or defaulted' g veplhnensi nllnt ....Is 0" " I el' aI o s'I) taryL'il~l~tl ,OIf: con Ll Su4 lm.;rf,]

1143 judgment', sro(0#i1si, ina ollTi I I n e b
1144 special tim pgor silI IJ 56 i, E
1145 A fifth seta of uestfnshas held a place ion the agenda, since a time only a few years after
1146 rejectionof 11 an distcs hae lol rules eiat stablish, detailed requremnentsII~~ ~ ~ IP i I "I I 'I, I~ : l'i I[, 117 I III iýýl if I l.' 1 [ . '1 • , • ' 1-• IlllI •' . .. • li .. L
1147 for suna udgment !prtie, i he comonio thea is fa requirement that themovig party specify
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1148 the facts that appear beyond genuine issue and point to materials on file that support its position.
1149 The nonmoving party must state whether it accepts any of the asserted facts, identify other facts asL 1150 to which it asserts a genuine issue, and likewise support its positions by pointing to specific record
1151 materials. Such widespread elaboration of Rule 56 suggests that it may be useful to synthesize a
1152 uniform procedure from the best developed local procedures.

1153 A sixth major set of issues relates to the fifth. In two different places the 1991 draft seemed
1154 to authorize summary judgment for default of response by the nonmoving party. The provision
1155 requiring a nonmoving party to respond by citing record support for its position concluded by
1156 providing that failure to timely comply "in challenging an asserted fact" "may be treated as having
1157 admitted that fact," draft Rule 56(c)(2). And draft 56(e) on "matters to be considered" provided that

L 1158 "the court is required to consider only those evidentiary materials called to its attention" by the
1159 moving and nonmoving parties. This provision spares the court any obligation to search the record
1160 for relevant information omitted by the parties' submissions. But, as compared to the "may be
1161 treated as having admitted" provision, it may imply that the court is required to consider the matters
1162 pointed to by the moving party. This possible internal tension reflects a tension in reported cases.

7 1163 At least some circuits have clearly ruled that a court cannot grant a motion for want of response
1164 without examining the materials submitted by the movant to determine whether the movant has
1165 carried the summary-judgment burden. This question goes to thecore of what summary-judgment
1166 practice should be. As compared to failure to answer a claim, it may be argued that summary
1167 judgment is a shortcut that cannot be taken to defeat a right to trial without examiming the moving
1168 party's showing. There is an analogyto failure to appear for trial - a defendant who ;has answered,
1169 denying the allegations, may (at least in some courts) be entitled to a requirementetit that the plaintiff

1170 put on a case. Even apart from that analogy, summary judgment may be disfavored as an' ¢xpedientt , 'u .,ou f v t 11• • t I, , , • ,° , ', 11' 1: '1ýT '-

1171 that should defeat the nght to trial only if the court accepts the responsibility of examing the
1172 summary-judgment showing.

1173 Discussion began with the observation that there is a large body of leaming on summary
1174 judgment. Many are skeptical of change. They argue that change will put a thumb on the scale, to

1175 make it either easier or more difficult to win summary judgment. But that seems wrong. It should
1176 be possible to reform the procedure of summary judgment without changing the standards.

1177 The next two voices differed. The first thought the project of revising Rule 56 an excellent
1178 idea. The second thought ithe project should not be attempted. In a practical sense, ýthere are no
1179 problems. The problem with the timing provisions is met by routine extensions. The practicingbar
1180 has a good grasp of current practice. Even if a motion is unopposed, trial judges review the
1181 supporting materis to detrmine whether the motion should be granted.

1182 As to the timing provisions, it was noted that they must in any event be considered as part
1183 of the time-counting project.

1184 A third view, from a practicing lawyer's perspective, was that "the rule is a wreck." It is
1185 unusual that the text of a rulethat plays so dominant a role in the administration of cases is so far
1186 divorced from practice. The rule is very important. Practice in federal courts, moreover, is
1187 increasingly national; it would help national practitioners to have a uniform approach expressed in
1188 the national rule. The project is worth taking on.E 1189 Further support came with the observation that this is a good project, but it should be divided
1190 into separate parts.'- One part is the procedure of Rule 56. Here there is room for some reservationsL 1191 about the level of detail reflected in the draft Rule 56(c) that spells out the detailed obligations of
1192 moving and responding parties. A more fundamental question is whether the rule text should
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1193 attempt to reflect the Celotex and Liberty Lobby rules. LJ

1194 Similar comments further supported some form of Rule 56 revision. The local rules are an
1195 important help for practitioners-- those who look only to Rule 56 do the job poorly. If indeed there
1196 is a substantial gap between the rule text and actual practice, so that those who are experienced in
1197 local lore have an advantage over the inexperienced, the project is worthwhile even though it will
1198 be challenging. Rule 56 is a trap for the unwary; practitioners accustomed to state practice in Texas,
1199 for example, may fail to oppose a summary-judgment motion in federal court because they expect
1200 there will be a live hearing. Theiproliferation of local rules shows there is a need to consider the
1201 procedures that surround summary judgment; it may be better to avoid the standards that control the
-1202 decision.

1203 A different thought was expressed by observing that summary-judgment procedure imposes
1204 costs that may drive out smaller claims. A claim for less than perhaps $100,000 maynot be
1205 sufficient to sustain the costs both of opposing summary judgment and also of actually trying the
1206 case. [Perhaps there should be a simplified practice for some types of cases that omits summary L

1207 judgment. At the ,same time, another participant recalled the suggestion that, perhaps summary
1208 disposition is particIulaly useful in some categories of low-dollar cases, especiallysimple collection F7

1209 cases. At the same time, the question of simplifid procedure has never disappeared from the Li

1210 agenda; :development of any simplified 1system Will! include consideration, of the propr role of
1211 summary procedures.,,

1212 It was suggested that it would be a useful preliminary project to compile a set of local rules l
1213 to illuminate 'the aýpproaches that: might be taketnl and to facilitate :development of a uniform
1214 procedure that will be familiar tomany courts and lawyers. It also would be useful to gather at least

standing "1ds from districts~that do not have local rules.

1216 Yet another member suggested that developing a national rule that conforms to practice in
1217 procedural matters is a worthy goal, while it may be better to avoid attempts to define summary-
1218 judgment standards.

1219 Another brief statement about standards was that reasonably uniform pronouncements may
1220 mask substantial differences in application. Many lawyers and judges believe that some courts are E
1221 more reeptive to summary judgments than are othr courts. The Fifth Circuit, for example, seems
1222 receptive. ':. .

1223 It was noted that Joe Cecil at the ]Federal Judicial Center has collected a-lot of empirical data 7
1224 on the working of summaryjudgment andis working on it. This work may be useful in determining
1225 whether there is any reason to pursue the standards question.

1226 r A particular issue of standards was noted. Many courts have ruled that a trial judge may El
1227 refuse to allow an interested person to defeat summary judgment by submitting a "self-serving, self-
1228 contradicting" affidavit that seeks to retract damaging testimony at an earlier deposition. The
1229 underlying purpose is clear. It would be all too easy to defeat the purposes of summary judgment
1230 if a partyneed do no more than this. But the conceptual fOundation for the practice is shaky. A party

1231 may, at trial, avert judgment as a matter of law by retracting unfavorable trial testimony. If summary
1232 judgment is controlled by directed-verdict standards, it is difficult to understand why a similar 7
1233 practice should not apply. To be sure, the district court has discretion to accept the affidavit and L
1234 deny summary judgment; the most common ýformulation seeks a plausible explanation for the
1235 changed~testimony. This approach might be refined into airule that a self-serving affidavit need not
1236 be accepted to defeat summary judgmentbecausel anaffidavit is too far removed from the nature of El
1237 testimony in 6pen court, while retraction at a new deposition following proper notice will defeat
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L7 1238 summaryjudgment because the moving party has a better opportunity to test the retraction. But there
1239 was no apparent interest in attempting to transform any such approach into Rule 56 text.

L 1240 The theme of discretion was noted from the more general proposition that, unlike judgment
1241 as a matter of law at or after trial, a district judge has discretion to deny summary judgment even
1242 though a verdict would have to be directed if the trial produced the same record as is presented on
1243 summary judgment. This practice is supported by a variety of concerns. The most obvious is the
1244 prospect that even though no sufficient Rule 56(f) showing of a need for further discovery can be
1245 made, a better record may emerge at trial. In related fashion, it may prove more efficient simply to
1246 try the case than to agonize over the often diffuse summary-judgment record. And it is proper to
1247 seek the reassurance of an actual trial record when a case presents issues of general public
1248 importance or a need to develop the law in light of the inspiration provided by a sure grasp of
1249 particular facts.

1250 These comments renewed the question whether it is appropriate to define a project that seeks
1251 to clarify and improve the procedures that govern summary judgment without attempting to express
1252 Rule 56 standards in new language. Any form of Rule 56 projectwill be "interesting" in the senses
1253 of importance, difficulty, and potential controversy. But, this comment suggested, it remains

L 1254 worthwhile.

L 1255 The bar groups that suggest many procedure reforms have not sought Rule 56 amendments.
1256 But no one has asked for advice, and committee members believe that the American College of Trial
1257 Lawyers would be interested.

E 1258 Reluctance was expressed with the thought that any Rule 56 project, however defined, will
1259 "elicit neurotic responses from the bar." All of the sensitive issues will be raised despite careful
1260 efforts to address only more narrowly "procedural" problems. Any project must be long-term.
1261 Absent any emergent concern in the bar, it may not be worth it.

E 1262 Discussion turned to Rule 56(f) with the observation that this part of the practice is very
1263 important. What is so important is that Rule 56(f) orders become the focus of regulating and
1264 narrowing further discovery. It may be desirable to consider changes here. This suggestion was
1265 echoed with agreement that the practice is very important, yet many lawyers do not seem to be aware
1266 of it while thosewho are aware do not know how to use it well. One of the suggestions made with
1267 the 1991 draft was that it would be useful to regularize an "offer of proof' procedure that requires
1268 a party to justify the need for further discovery by describing the facts it hopes to support by
1269 admissible evidence and - if possible - by pointing to inadmissible information that supports the
1270 hope that admissible evidence can be found.

1271 Rule 56(d) also was noted with the thought that it is little used, but perhaps should be
1272 encouraged because taking issues off the table by "partial summary judgment" can simplify the
1273 remaining litigation and make it more affordable. The 1991 draft seemed to encourage this, in part
1274 by splitting a general concept of "summary adjudication" into separate categories of "summary
1275 judgment" disposing of a claim and "summary determination" that resolves important issues or
1276 defenses.

1277 The conclusion was that the next step will be to gather local rules and a few illustrative
1278 standing orders. The Federal Judicial Center will be asked to lend such support as it can within the
1279 many competing demands on its resources. The spring meeting will afford an opportunity to decide
1280 how to go forward "without sinking into a morass of substantive issues."
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1281 Rule 8: Notice Pleading

1282 Judge Rosenthal introduced the notice-pleading topic as one of the fundamental long-range
1283 characteristics of the Civil Rules that merits periodic evaluation to determine how well the present 4

1284 system serves the goals articulated in Rule 1. Do we continue to have the best approach toward L
1285 accomplishing the just, speedy, and inexpensive determination of litigation?, A few years ago the
1286 Committee took up the question whether simplified procedures might be adopted to address cost and
1287 delay for at least some subset of civil actions. After finding the questions difficult the Committee
1288 postponed further action on that project. It is appropriate to ask whether the project might be taken
1289 up again, or whether it might be transformed into a general investigation of systems that might'
1290 dlevate the role of pleading and, by diminishing the role of discovery, reduce cost and delay. The
1291 1938 rules focused on individual litigation in a setting that provided a very different mix of cases
1292 than we know now. Changes in the nature of litigation may justify reexamination of the basic
1293 system. At the same time, it must be recognized that notice pleading is a sensitive topic. To take
1294 on the topic is to invite charges that the purpose is to raise barriers, to limit access to court for
1295 disfavored types of litigation. That is not the purpose.I But the'topic is one to be approached with
1296 great care, if at , ll,

1297 Discussion of notice pleading must always begin with recognition of the great changes made
1298 by the Civil ,Rules n 1938. Notice pleading and discovery were combined into a new package that1298 ~" ''1 thhii t es P In ,9 I lcvrwr

1299 heavily discounted 1 theossible value oflpleading as a device to screen unfounded claims or to help
1300 prepare for trial. Pleading instead was designed to set thle stage for other pretrial devices that would

-1301 bear the primayresponsi bility for exchanging fact iniformnation and contentions between the parties.
1302 Discovery has ýexpanded enormously since 1938 and hmasbeen supplemented by the prediscovery
1303 Rule 26(h conference, adisclosure, an proliferatin s 16 pretrial practice. The result has
1304 been to transforIn the real meamnng of established I1e1'princiiples! and also, i reaction to factsýer l ,evr p le1:n I ls - in'1 to 1o 1,acccrte
1305 disclosed by discovery hiat often wh in any hde fashioný- t e

1306 the development of new legal principls Rue. (b( relet iterdepedence ofpading with
1307 disco~very and the conti nally imcreasing reliIace o iscovery:, it is proper• to :advancei fact
1308 contentions without evideritiary supjort gation is "likely to, hae evidentiary
1309 support ýafter adr0asonable opp0ti n anddisv.. vil litigation is a... eb, ,een un0r e rJ1 ple ading and
1310 far more ipow-fl insrment of i tilhavee e i epai a [7
1311 di~scOvery'I s str•S. '' . . ' •:'1, ]]l['J•:• K i

1312 These,changes have not come free. The Committee Yias struggled with calls to control the
1313 burdens of discpvery almost continually since the 1970 amendments that broadened the scope of
1314 discovery... DiSovery questions continue to prcess, n''66pl"y i the r elatively' confined topics
1315 addressed at this meeting but also in pervasively difficul t and ever-changing' subjects such as
1316 discovery, o'f clectronmcally stored information. li ,is possible to reconsider the decision that the
1317 procedual, system Should support and even encourage,ý i ftion based on the hope that discovery

1318 will pro•ue si pport for contentions hoped fortbutl fot cpableof support at the ime of, the
,: 1, f " 1 . ,, , ',, II *'I ,1 1 1 1 P 1. ,111

1319 complaint. Moire igorous pleading standards could be Ip 'sed, at least in some ca

1320 The nature of any inquiry into notice pleadingmus be tempered by asking what notice e
1321 pleading means in actual practice. The Supreme Court hais ,twice ruled clearly that "heightened

1322 pleading" can be required only when Specifically provided ,y statute orbya Civil Rukl, such as the F
1323 Rule 9(b) provision forý pleadg fraud or mistake. Thse 4opinions'also suggest that any change L
1324 should be meade in the orderly course of the Rules IEnablingA t At process. But .other Supremne Court
1325 decisions, contemporarywith these, deisions seem, re Iheightened pleading requirements.
1326 And the lowe5reeral courts, although i directed in part by s t Statements that heightened pleading
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1327 can be required only under a specific rule or statute, continue at times to demand pleading details that
1328 go beyond mere notice of the events that give rise to the plaintiffs demand for relief. TheseL 1329 practices, persisting over many years in the face of explicit discouraging words, suggest that bare
1330 minimum notice pleading may not be the best answer for all cases. It may be appropriate to ask
1331 greater detail in some cases.

L 1332 One obvious approach would be to develop specific pleading rules for specific types of
1333 claims, building on the models provided by Civil Rule 9 and by the Private Securities Litigation
1334 Reform Act. This approach, however, has manifest substantive overtones and might augment
1335 concerns that heightened pleading requirements spring from distaste for some varieties of legal
1336 rights. It also might prove too confining, imposing demanding standards across entire categories of
1337 cases that include many actions that should not be subjected to heightened pleading.

- 1338 Another approach would be to move back toward fact pleading as a general requirement. The
1339 original idea of"Code" pleading may not have been a bad idea; it may have been the implementationL 1340 by lawyers and judges caught up in the spirit of petty legalism that led to the practices rejected by

1341 the move to notice pleading. Even if that is so, the: question would remain whether the same spiritL 1342 - exacerbated by possible tendencies toward hyper-zealous advocacy - might not lead to equally
1343 undesirable results today and tomorrow.

1344 Yet another approach would be to make some modest change in Rule 8(a)(2) to emphasize
1345 the often forgotten words: "showing that the pleader is entitled to relief." These words could, ifC 1346 revived, be' a strong statement of what notice pleading should be - not a mere identification of an
1347 event but a statement that if proved would establish a right to relief. On this view, they knew whatL 1348 they were saying in 1938, but we have wandered firom the intended path.

1349 The final suggestion in the agenda materials is that case-specific flexibility might best be
1350 achieved by accepting Rule 8(a)(2) as it is and restoring something akin to the bill of particulars
1351 practice that was abandoned in 1946. The Rule 12(e) motion for a more definite statement might
1352 be expanded from a device to improve pleadings too incomprehensible to support meaningful
1353 response 'int0 a device that requires statement sufficient to support informed decision of Rule 12P 1354 motions for disposition on the pleadings.

1355 Discussion began with the observation that a common-law process of evolution toward more
1356 demandingpleading requirements in some situations, to the extent that it happens, is not a bad thing.
1357 A requirement that a pleading actually "show" a right to relief is desirable and "policeable." This

_ 1358 tendency could be enforced by considering further active integration of Rule 8 pleading standards,
1359 Rule 16 scheduling and pretrial orders, and Rule 56 summary-judgment practice, encouraging judges
1360 to take an active interest in ferreting out the cases that demand more than barebones "Form 9"
1361 pleading. The system seems to work well as it is now. And even a modest change, such as the draft
1362 that would require "a'short and plain statement of the claim in sufficient detail to show that the
1363 pleader is sentitled to relief," would excite vigorous and, possibly disturbing reactions. Although
1364 pleading might n iieem the last best chance to avoid unnecessary pretrial burdens, it might be better
~1365 to keep the' pleadingbarriers low and reinvigoratesummaryjudgmet.

1366 The next observation was that these possibilities, and the variations that seem to emerge from
1367 the cases, are fasecinating. But it is important to know whether there is a problem. If lower courts
1368 in fact are pretty much doing what a good rule text would have them do, there is little reason to
1369 muddy the waters by attempting to ensure that they'keep on doing what they are doing anyway. The
1370 law of unintended consequences is real.
1371 The Private Securities Litigation Reform Act pleading requirements were noted. The statute
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1372 emerged from experience that seemed to suggest that too many cases survived for too long because E,
1373 pleading requirements were inadequate and because there were too many tempting targets in
1374 corporate balance sheets. Some data on the possible impact of the pleading requirements are
1375 available. Information on such matters as the numbers and resolutions of pleading motions are
1376 available at Stanford. It would be useful to find out what can be learned from this experience.

1377 It was noted that the PSLRA requirements "frontload the process." A tremendous amount
1378 of prefiling investigation is required. A 200-page complaint is not uncommon. But once a motion L
1379 to dismiss is denied "a case is presumed to have merit." Settlement is discussed after denial of a
1380 Rule 12(b)(6) motion, not deferred until after denial of a summary-judgment motion. Settlement
1381 values have increased dramatically, in part because institutional investors are coming in as plaintiffs.
1382 At the same time, there remains a cottage industry oflawyers who bring "stock drop" cases that settle
1383 for $5,000,000 to, $ 10,000,000. Enough of these cases survive motions to dismiss to warrant filing.
1384 The result may be that the number of actions filed has not been much reduced by the heightened
1385 pleading requirements.

1386 The question whether trial judges think it would help to change Rule 8 was answered by the
1387 information that the Standing Committee hasibegun to consider these questions.,i Less than a year
1388 ago:it convened, a panel !to discuss the possibility ofleamingfrom the American Law Institute project
1389 on Principles ofTran~national Proc6,dure. professor Hazard and eminent pra ctitioners addressed fact
1390 pleading. The panelists ageed that fact pleading is usedn"ow, to educate the judge and to respond

1391 to, the increasingi'need to fronlt-load the litigation. The baf would not resist fomal adoPton of
1392 heightened pleading requirements fr "some typesofcaes And courts dow t he tened pleading
1393 in pr se and prisoner cases. A claimiof "conspiracy," for exmple, may meet added for more

1394 detailed pleadmg eventhough "conspiracy" seems as imuch a sufficient legal label as the
1395 "negligently"label accepted by Form,9. E
1396 It was noted'ithat beyond telling a persuasive story, ,practitioners plead more than notice
1397 requires to cntol the definitidn ofissues and to:facilitate discovery within the "lawyer-controlled"

1398 sph e e i26()(l. Theineed to show that discovery is aimed at a matter "relevant to the claim U1398 spho~iepfR4 16IO i

1399 or de~f~ [n y partyI shoulsd encourage expanded pleading at two levels -- once in detail to
1400 establish clearl defined claims and again in broad outline' to establish expanded claims that support 7
1401 whtemight seem "subject matter" discovery.

1402 ' isuggestion led to the futther observation that there are many cases in which the
1403 plad tthe eng esults from pleading too much information. 'The welter of140 peadings elnot,ep Soi 04 •

1404 detafl: nteres w•ithl d•cdug motiorn t4o dismissandwith controlling discovery. A big share of
1405 most~i d -court dokets is: filled b ,pro se plaintIff prisners, employment discrimination
1406 plaintifs, ..... who argenerall ; digsatisfied and have nowhere else to go. in some ways pro se
1407 litig , l loweri, more forg'ivingiinitial' standards. But in many Ways courts have j
1408 vely loped se!arat• p'Ocetres for handling these cases, often with the help of staff

1409 attorneys; TlPison Litigation! Reforf Act requires the court to take an early look at a large
1410 numb" e of c ses, 1ad in effect leads,1 ' pleading standards not setout in Rule 8. Modefinite
1411 statements ar oftenirequired' -courts use Rbule 1'2(e) essentially to address interrogatories to the
1412 plainfifff ll 1 1out' the complaint, eve though that is not theinterided purpose of Rule 12(e). And

a practice under hE magisrate judge sim asks the1413 thoft! lpi[r HC na ,,,Serars hewhich judgis siply

1414 pthe ry. Ithesyst Ii worng• perhaps there is no need to suggle'with rules that1414' pnsi e.. elfstr
1415 mightarticula teflexible princitleoltlha correspo ohat orks t .

1416 Later discussion of prisoner and forma pauperis litigation was similar. Many cases are
1417 screened• iand dismissed without even directing servcle on thei defendant. , (I was noted that service
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E 1418 in forma pauperis actions can be a problem because it is the marshal's responsibility and'often the
1419 marshals lack sufficient resources for efficient service.) Prisoner cases are not the source ofL 1420 problems with the pleading rules.
1421 It was noted that one hope for the broad scope of initial disclosures adopted in 1993 Rule
1422 26(a)(1) was that parties would be stimulated to allege facts with particularity in order to expand theL 1423 adversary's disclosure obligations. The practice endured only for a few years, and only in some
1424 districts, but it would be difficult to say whether it actually succeeded in prompting more detailed
1425 pleading. The retrenchment of initial disclosure obligations in the 2000 rules was not shaped by any
1 426 judgment on this issue.

1427 Continuing discussion observed that more definite statements are often required in official
1428 immunity cases.

E 1429 And it was suggested that there are few real problems in cases with lawyers, while pro se
1430 litigation "is a world unto itself." But there are lawyer-represented cases that do not yield to a desire
1431 for prefiling investigation. Civil rights lawyers, for example, would complain that they cannot
1432 realistically uncover needed evidence without discovery. The federal docket does include
1433 automobile collisions, slip-and-falls, small business transactions gone bad. Notice pleading may
1434 work well in these cases.

1435 Another observation was that much motion practice is not under Rule 12(e) for a more
1436 definite statement. Defendants do not want, to prompt a more detailed statement of their wrong acts.
1437 They use motions to delay the start of discovery, perhaps also with the hope of winning when the
1438 plaintiff does not do its job well. But in complex litigation the complaints are not short and plain;

L 1439 they are "long and fancy." These complaints move well beyond the function of simple notice of the
1440 claim.

1441 It was suggested that relying on the combination of notice pleading and discovery may raise
1442 problems if there is reason to worry about the cost of discovery. And pointed out that one recent
1443 action settled for $3,000,000,000 without discovery after denial of a motion to dismiss, and
1444. responded that in securities and like litigation there may be less need for discovery because public
1445 filings supply much useful information.

1446 Rule 11 was brought back to the discussion, noting that it encourages filing before
1447 investigating and wondering why defendants should be made to bear discovery costs when theE 1448 plaintiffcan point to no more than a reasonable hope that its allegations will have evidentiary support
1449 after discovery. Toxic tort litigation provides frequent examples of filings that are "way out ahead
1450 of the science." The result is five or six years of mostly one-way discovery in which the plaintiffs
1451 seek to build from the fact that a contaminant has been released to some evidence of actual harm.

1452 These discussions of complex litigation led to the observation that the Manual for ComplexL 1453 Litigation illustrates methods ofmanagement. The spectrum runs from that end to "the most oblique
1454 prisoner complaint." Revising Rule 8 is not a likely path of change. A more likely useful idea would
1455 be to expand Rule 12(e), establishing greater discretion to demand added detail on a case-by-case
1456 basis. This suggestion drew added support. The illustrative draft in the agenda is useful. The cases
1457 now say that Rule 12(e) is available only when the responding party cannot reasonably be required'K 1458 to frame a responsive pleading; it is not to be used to elicit greater detail to help determine whether
1459 the plaintiff can allege facts sufficient, if eventually proved, to establish a claim. Revision might
1460 help. This flexibility would not be used to demand greater detail in every case - there would be
1461 little point in attempting to require such detailed pleading of a negligence claim as to support
1462 decision on the pleadings. But it could be useful in other areas. Something like this occurs
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1463 frequently now in official-immunity cases. K
1464 Complex litigation came back with the suggestion that the motion to dismiss is attractive to
1465 defendants not because complaints fail to state the elements of a.claim but because in some areas of
1466 the law we have Code pleading in practice. The Dura Pharmaceuticals decision in the Supreme
1467 Court this year is an illustration of imposing demands of particularized pleading that are difficult to
1468 satisfy.

1469 The immediate question was put: are any of the proposals sketched in the agenda materials,
1470 or still others, sufficiently attractive that more information should be sought? Or even to move
1471 directly toward shaping a specific proposal? Or should the broad notice-pleading topic simply be
1472 held open for possible eventual consideration?

1473 One answer was suggested - the place to look for reform is not Rule 8 but Rule 56 summary
1474 judgmenit. This meeting has shown a live possibility that Rule 56 should become the focus of a
1475 major project in any event. But another answer might be that pleading motions really'do serve good
1476 purposes and should be encouragedby ratcheting up pleading requirements. Yet another may be
1477 simplyto iet thin'gs keep "cranking along," reasoning that discovery costs are not disproportionate
1478 in most federal-court actions.

1479 Another suggestion was that it would be helpful to learn what district judges around the
1480 country think. Do ,they think they need greater authority to demand more particularity? That they
1481 could do more productive things by other means?

1482 One judge suggested that different cases require different things. A direct attack on notice
1483 pleading wi!I Start a long battle. It is not clear that there is a problem. There are better things to do. 7
1484 A new thought emerged in the suggestion that a very important practice has developed in the
1485 use of "extraneous documents" on motions to dismiss. The practice seems to vary. Much turns on
1486 whether a complaint sýmnehow "incorporates" a document, but the test is unclear. Consideration of
1487 the document is, available on the' face of the pleadings if it is incorporated; otherwise it can be
1488 considered only by teating "he moion as one for summary judgment. It would be useful to find clear
1489 and consistent answers.

1490 Another suggestion was that deferral is better. The problem is not notice pleading. It lies
1491 instead in a culure oflawyers who are good at discovery, but do not know much about trial. Notice
1492 pleading is the heart of the system. K
1493 Practice probably varies among different judges. Some judges "go for the jugular," pressing
1494 the parties to bring cases on for trial within 12 months. Others are more relaxed, waiting to see what
1495 the parties bring to th m. The pleading rules should be revised to give the judge greater authority K
1496 to require details that cut through the fog generated by some cases. Revision of Rule 12(e) may work
1497 better than changing Rule 8.

1498 The question Lwas asked directly: "To what end"? If not a change in notice pleading K
1499 standards, would increased use of Rule 12(e) increase dismissals? We do not now seem to have a
1500 fact pleading practice'that applies comprehensively to all cases, ordinary and complex alike.

1501 A similar cauton was voiced by expressing reluctance to build in a third layer of delay. L
1502 Motion practice in federal courts often resembles local state practice. Increased use of Rule 12(e)
1503 motions would lead to' a routine presentation of three motions before trial: a 12(e) motion for a more
1504 definite statement, fohowed by a motion to dismiss, followed by a motion for summary judgment.
1505 Each motion builds iý, delay. And there may be repeated motions for summary judgment, although,
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1506 some courts require that a party seek permission to file more than one.

1507 It wasysuggested that Rule 12(g) requires consolidation of motions, reducing the risk of
1508 multiple motions. But it was responded that often the motions must be considered separately -
1509 consideration of a motion to dismiss for failure to state a claim is not likely to be sensible before the
1510 court decides whether to require a more definite statement of the claim.

L 1511 A tentative consensus seemed to be that no one had suggested serious study of the possibility
L 1512 that Rule 8 might be changed to require fact pleading as the basic starting point. That leaves the
1513 question whether some less sweeping changes should be studied. The Committee is charged with

E 1514 the task of ensuring that the rules fit evolving needs., These questions might be approached
1515 generally, or perhaps as part of a 9implified procedure project.

1516 The first recommendation was to do nothing now.

1517 A different recommendation was that it might help to get a better sense of what judges are
1518 doing now. Thomas Willging noted that it is relatively easy to undertake a survey that asks the
1519 opinions of district judges, but that it is tricky to frame ."opinion" questions that will yield actually
1520 useful information. A different approach might be to do an electronic survey in a few districts to see
1521 what kinds of motions and orders related to pleading are being made. It also might be possible to
1522 look for local rules addressing specific categories of cases; some districts, for example, have local
1523 rules for patent cases. Standing orders also may address these issues, such as the orders in some
1524 districts that require a detailed case statement in actions under the Racketeer Influenced and Corrupt
1525 Organizations Act. These possibilities will be pursued further with the Federal Judicial Center,
1526 recognizing that requests for its valuable help are constantly at risk of outstripping available
1527 resources.

1528 The proposal to seek FJC help was met by asking whether there are identifiable problems that
1529 warrant the expenditure of resources. A response was that there has long been a demand for better
1530 tools for early management of lots of cases that survive for longer, and at greater expense, than they
1531 should. It is difficult to know whether there really is a problem and an opportunity here. It would
1532 be useful to find out. But it was rejoined that this Committee represents a good cross-section of
1533 experience and perspectives, and has not identified any clear problems. It has been agreed that pro
1534 se cases present separate issues. Apart from that, is there a problem? The toxic tort example may
1535 not be a pleading problem, but instead a problem of ambitious law and still inadequate science.

1536 An observer suggested that for at least 25 years theCommittee has worked toward focusing
1537 litigation on the merits. The remaining links to study are notice pleading and summary judgment.
1538 Defense lawyers and litigants think it would be useful to study these practices in addition to the
1539 ongoing concerns with discovery.

1540 A responding question asked whether there are data showing how cases against corporate
1541 defendants get knocked out of the system - does it happen at pleading? On summary judgment?
1542 At trial? The answer was that no helpful studies are known.

1543 A tentative summary of the discussion was offered by suggesting that the desirability of
E 1544 enlisting FJC help depends on how great are the strains on their resources. There may be something

1545 valuable to be done with pleading, but the level of interest seems to be "cool, not frozen."

1546 So which might come first, pleading or summaryjudgment? Or might they be done together?
r 1547 With Rule 56 the greatest interest seems directed to the procedures rather than the standards; a
L 1548 collection of local rules could provide real help in suggesting desirable procedures. This is a well-
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1549 defined project. It is more difficult to articulate the dimensions of a pleading project, particularly
1550 if there indeed is consensus that Rule 8 should not be amended.

1551 Perhaps it will turn out that a Rule 56 project could be coupled with some elements of a Rule
1552 8 project. A search of local rules and standing orders could consider both summary-judgment
1553 practices and also any identifiable pleading practice rules or standing orders. An electronic docket
1554 search also might give a better sense of what courts are doing with asserted pleading deficiencies.
1555 It was agreed that this would be a sensible starting point if the FJC is able to undertake it.

1556 It will be more difficult to find a way to identify cases that cannot be dismissed under present
1557 pleading practice but that should be dismissed. Perhaps, after the first phase, it will be useful to go
1558 to bar groups to ask for advice.

1559 It was observed that the Standing Committee, having already started down the road on this
1560 subject, might be interested in considering the question whether there are pleading problems that

warrant the arduous work that would be needed to develop proposals for significant change.

Respectfully submitted,

Edward H. Cooper
Reporter

L
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rl Proposed Rule on "Indicative Rulings"

Introduction

6-• As a general matter, an appeal transfers jurisdiction from the lower court to the appellate
court. Only one court should be in charge at any point. This rule is particularly strong with respect
to the very judgment that is the subject of the appeal. Action by the trial court to amend or vacate
the judgment could disrupt orderly deliberation by the appellate court and - still worse - thwart
effective appellate control of trial-court proceedings.

Primary appellate control, however, runs up against circumstances in which post-appeal
L events raise questions about the correctness of the judgment that are better considered by the trial

court. An easy illustration is a Rule 60(b)(2) motion to vacate on the basis of newly discovered
E evidence. The trial judge is in a much better position than the appellate court to determine whether

the new evidence should have been (and perhaps was) discovered earlier, and whether the new
evidence is sufficiently important to warrant relief. The advantages of trial-court consideration are
supplemented by the doctrine that a pending appeal does not suspend the time for seeking Rule 60(b)

L relief. The motion must be made within a reasonable time, and there is an absolute one-year limit
for seeking relief under Rules 60(b)(1), (2), or (3). The motion must be made in the district court
even if the district court lacks authority to grant it because of the pending appeal.

The tension between the need, for appellate control and the importance of trial-court
consideration has been resolved by a clear and satisfactory procedure recognized in most circuits for
Rule 60(b) motions. This procedure isthe inspiration of a proposal by the Solicitor General that this
procedure should be adopted in explicit rule text and also should be extended beyond Rule 60(b)
motions.

r These questions were considered at the October 2005 meeting, as reflected in the draft
Minutes. The conclusion was that the early drafts should be revised for further consideration. This
memorandum provides draft rule texts that illustrate both possibilities. The first, more
conservatively, amends Rule 60 by adopting a procedure that governs only Rule 60 motions. The
second, more ambitiously, adopts a new rule that would govern not only Rule 60 motions but also
every other situation in which the district court, absent appellate-court permission, lacks authority
to act with respect to an order that is pending on appeal.

The Rule 60(b) Drill

L Most of the circuits have converged on a common answer with respect to Rule 60(b) motions

to vacate a judgment that is pending on appeal. The district court may consider the Rule 60(b)
motion notwithstanding a pending appeal. This makes sense. One concern is that the pending
appeal does not toll the time fixed by Rule 60(b) for making the motion. The motion must be filedE within a reasonable time, and for the grounds specified in paragraphs (1), (2), and (3) no more than
one year after entry of judgment. This rule in turn reflects the fact that the issues may be better
resolved if they are explored promptly. And if the district court believes that the judgment should
be vacated, further appellate proceedings may prove pointless. At the same time, the district court
may be wrong in thinking that relief should be granted, or - although right -'may not be in a good
position to proceed further without disposition of the issues that remain open on appeal. Once the
district court has considered the motion, it may do one of two things. It can deny the motion; the
denial is a separate final decision that can be appealed by filing a new notice of appeal. Or the
district court can "indicate" that it would grant the motion (or perhaps that it would want to explore
the question further) if the case were remanded from the court of appeals. The court of appeals, once

L. informed that the district court believes that relief should be granted or at least explored further, then
decides whether to remand for that purpose. Appellate control is ensured, but an efficient and

Ieffective procedure is provided to inform the'court"s exercise of discretion.

L
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This well-developed procedure does not derogate from the principle that appeal from a final
judgment transfers "jurisdiction" to the court of appeals. The action lies within federal subject-

matterjurisdiction. The question is one of appeal jurisdiction, which in turn involves the allocation
of authority between the district court and the circuit court. The district court can refuse to consider
the motion when that serves its own interests or the circuit court's interests. Consideration and
denial may often serve the interests of both courts and the parties - the issues may be better
resolved'if heard promptly, and in any event proceedings in all courts will be finished earlier.
Consideration and an indication that the motion would be granted enables the circuit court toL
exercise its jurisdiction by determining whether it is better to remand or instead to dispose of the
appeal before remanding.

If there is indeed a workable procedure, why consider a Civil Rules amendment? One reason
is that the courts of appeals are not unanimous on the details of this procedure. The Ninth Circuit
followsa variant approach that insists the district court lacks jurisdiction either to grant or deny the
motion; it can considerl the motion 'and indicate what it would or might do if it had jurisdiction, but LF
no more. See, e:g., Katzir 's Floor & Home Design, ýInc. v. M-MLS.com, 9th Cir.2004, 394 F.3d
1143, 1147-1148, reversing the district court's, denial of a motion to vacate a default judgment
pending on appeal because the appeal stripped the district court of its jurisdiction. The Ninth Circuit
has not given a y signpof distress with this approach, however, and standing alone the variation does
not suggest a pressing need for revision. In addition the Second Circuit at times follows a variant
form that recognizes indicative rulings, but that responds1to an indication that the district court would
grant reliefnot by remand but by allowing the movingp~rty to win dismissal of the appeal withoutprejudeIe to reinstatement. See US. v. Camacho, 2dI Cir.2002, 302, F.3d 35, 36, 37, referring
alternatively to remand and ,o "withdraw[ing] the appeaL" Lawyers who practice on a national scale

including the Depat ent of Justice - would benefit frm a uniform national approach, but the
practical need m ay not be great.

A more pressing reason for considering a new rule provision is that although a clear practice
is rather well established, many lawyers and not a few district judges do not know of it. Nor,
apparently, do they always thin to consult a treatise or practice manual for advice. Cases continue
to appear in which a district court either believes that it cannot consider a Rule 60(b) motion while
an appeal is pending; or undertakes to grant relief when it cannot. An explicit rule provision can
bring attention to the proper practice.

An explicit rule also can provide a clear procedure for coordinating proceedings in both FJ
courts. It can require that the court of appeals be notified when a motion is filed in the district court,
providing an opportunity to defer consideration of the appeal or - although it seems less likely -
to direct that consideration of the motion be stayed while the court of appeals concludes its own
proceedings. The court of appeals also should be notified when the district court has either denied
the motion or indicated&that it would like to have the case remanded so that it can proceed further;
an explicit procedure will expedite this step, and again ensure the court of appeals's coordinating
control. I

Similar questions arise outside the Rule 60(b) context. District courts retain authority to do
many things while an interlocutory appeal is pending, but: ordinarily the appeal defeats authority to
modify the very order that is the appeal subject. The approach to possible revisions will depend on
whether it seems desirable to expand the new rule to include such settings. For example, it has been
ruled that a district court cannot vacate a preliminary injunction that is pending on appeal - as with
a final judgment and a Rule 60(b) motion, it can only indicate that it would do so if the case were
remanded. N. W. Enterprises Inc. v. City ofHouston, 5th Cir. 2004, 372 F.3d 333, 338. A decision
to draft a rule thatxreaches these settings might lead to a new rule - tentatively dubbed Rule "62.1"
- rather than an addition to Rule 60. E

L6
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ESolicitor General Proposal

On March 14,2000, Solicitor General Seth P. Waxman proposed to Judge Garwood, as chair
of the Appellate Rules Advisory Committee, an amendment to the Appellate Rules to embrace the
"indicative ruling" practice. The proposal was limited to civil actions because "post-judgment
motion practice in criminal cases does not pose a problem and is not used nearly as often as in civil

r matters."
L

The Appellate Rules Committee considered this proposal in April 2000 and April 2001.
Judge Garwood reported that although committee members "seemed to have a variety of views on
the merits of the proposal and on the drafting of the proposed rule," "the committee concluded
unanimously" that any rule should be included in the Civil Rules, not the Appellate Rules. Reliance
on the Civil Rules makes sense because the court of appeals plays only a minor role in the process.
The first line of action is in the district court. The court of appeals becomes involved only if the

L district court indicates a desire to grant relief, and then "a routine motion to remand is made in the
appellate court."

E A Rule 60-Only Proposal

The draft rule submitted by the Solicitor General is long; the draft Committee Note is even
longer. It is framed as a new Appellate Rule. In drafting Civil Rules alternatives it has seemed

Lbetter to absorb the central ideas without attempting direct adaptation of the specific Appellate Rule
proposal to the Civil Rules context. The simplest alternative is to frame a procedure only for Rule

E 60 motions.

Present rules provide some models for consideration. The closest is Civil Rule 60(a), which
allows correction of clerical mistakes and mistakes arising from oversight or omission. The relevant

Lpart, as expressed by the Style Project, says: "But after an appeal has been docketed in the appellate
court and while it is pending, such a mistake may be corrected only with the appellate court's leave."
Although there have been no suggestions to revise this provision, it may be desirable to modify it7to conform to whatever "indicative ruling" model is adopted for more general purposes.

The other model is Criminal Rule 33(b)(1), which sets a three-year limit on a motion for a
new trial grounded on newly discovered evidence, and adds: "If an appeal is pending, the court may
not grant a motion for a new trial until the appellate court remands the case." At least one court has
adopted an indicative ruling procedure for this rule thatparallels the most common practice for Civil
Rule 60(b) motions: the district court can entertain and deny the new-trial motion while an appeal
is pending, or indicate that it is inclined to grant the motion so that the movant can seek remand
from the court of appeals. U.S. v. Camacho, 2d Cir.2002, 302 F.3d 35. (There is no apparent need
to draft a Civil Rule specifically for new trial motions. A timely new-trial motion suspends appeal
time and also suspends a notice of appeal filed before the motion. It is difficult to imagine a timely

L new trial motion made while an appeal is pending from the judgment that would be affected by the
motion. The most likely event that might counsel remand from the appellate court would be an
appeal from a partial final judgment under Rule 54(b), fbllowed by a new trial motion that involvesK different claims or parties but that also calls into question the judgment that is pending on appeal.
That situation seems best addressed by a Rule 60 motion addressed to the judgment pending on
appeal. Quite different questions are presented by motions to alter or amend rather than for a new
trial. But this issue is part of the question whether to adopt a general rule that extends beyond Rule
60(b) in more general terms.)

F-1 Both Civil Rule 60(a) and Criminal Rule 33(b)(1) are rule-specific. The most modest
L approach would be to add something similar to Civil Rule 60(b), perhaps combining a modified

version of present Rule 60(a) in a provision that governs all Rule 60 motions. For example, a new
paragraph (3) could be added to Style Rule 60(c), deleting the somewhat similar provision now in
Rule 60(a). The simplest version would mimic Criminal Rule 33(b)(1);
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PROPOSED AMENDMENT TO THE
FEDERAL RULES OF CIVIL PROCEDURE E

Rule 60, Relief from a Judgment or Order

1L

2 (c) Timing and Effect of the Motion.

3 (1) Timing. A motion under Rule 60(b) must be made

4 within a reasonable time - and for reasons (1), (2), and

5 (3) no more than a year after the entry of the judgment or

6 order or the date of the proceeding.

7 (2) Effect on Finality. The A motion under Rule 60(b)

8 does not affect the judgment's finality or suspend its

9 operation.

10 Q) Appeal Pending. If an appeal [has been docketed

11 and] is pending.1 the court may deny a motion under Rule

12 60, but it may not grant the motion until the appellate

13 court remands the action.

14

'"[H]as been docketed and is pending" is taken from Style Rule 60(a), which uses E
many more words - "But after an appeal has been docketed in the appellate court
and while it is pending * * *." Apparently "has been docketed" is used to make it r
clear that at all times there is a court with authority to act - the district court does
not lose its authority with the filing of the notice of appeal, but only after the appeal
is docketed so the court of appeals can effectively act. "Is pending" makes it clear
that district-court authority is restored after the appeal concludes, apparently by
remand.,

L
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A lengthier alternative would spell out the indicative ruling procedure in slightly greater detail:

r1 Appeal Pending. If an appeal fhas been docketed

r 2 and] is pending, the court may entertain an otherwise

L 3 timely motion under Rule 60 and deny the motion or

4 indicate that it [might] [would2 grant the motion if the

5 appellate court remands for that purpose.3

L A still lengthier alternative would come closer to the Solicitor General's all-purpose model,

describing notice to the court of appeals and a remand procedure:

L1 AppealPending. Ifa motion under Rule 60 is made

2 [after an appeal has been docketed and] while [it] {an

3 appeal} is pending:

L2 The choice between "might" and "would" is important. At least some courts of
appeals are willing to remand only if the district court indicates that it will grant the

rmotion if the case is remanded. But that approach means that the district court may
be required to engage in difficult and protracted proceedings that will prove for

Lnaught if the court of appeals refuses to remand. There is an argument that it would
be better to allow the district court to indicate that it believes there are complex
issues that warrant further inquiry without binding itself to grant relief if the case
is remanded. On the other hand, a court of appeals may be reluctant to disruptE orderly appeal processes in face of an uncertain prospect whether a remand will
simply bring the same appeal back after the delay required to sort through complex
issues and deny the motion. Each court is in a better position to evaluate one
element of the equation. Perhaps a thoughtful statement by the district court that

L, -there are serious issuesthat will require careful inquiry should suffice to enable the
court of appeals to strike a balance against the prospect that it is better to resolve
the appeal issues before confronting the motion to vacate.

L "for that purpose" is a matter of caution - we: may not want a rule that seems to
say the district court may indicate that it will grant the motion, if not now then when
the case is remanded after final appellate disposition, no matter what the appellate
disposition may be.

L
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4 (A) the movant must notify the clerk of the appellate

5 court4 when the motion is filed and when the district

6 court acts5 on the motion,

7 (!B) the district court may defer consideration of the L

8 motion,6 deny the motion, or indicate that it

9 rmight][would] grant the motion if the appellate L

10 court should remand for that purpose; and

11 C_ if the district court indicates that it

12 [mightl[would] grant the motion, the movant may L11

F7,
U

4 In the Style Rules we say "circuit clerk," a term also used in the Appellate Rules.
It has met some resistance, but might be used here for the sake of uniformity. On F7
the other hand, review may be pending in the Supreme Court. ("appeal" seems L 1
loose enough to include certiorari - it is the word used Rule 60(a), and also in
Criminal Rule 33(b)(1).)

"acts" seems clearly better than "rules" if we allow the district court to indicate
that it would like a remand before it proceeds to develop a full record on the
motion. If we limit the "indicative" process to denial or conditional grant, we might
characterizelthe conditional grant as "rules." On the other hand, if we include the
language at footnote 6 that expressly recognizes deferral by the district court, "acts"
again' seems better thaný"rules."

6 Explicit permission to defer action may not be necessary, but it removes doubt on

an important point. The district court should not be forced to act before resolution
of the appeal. District-court proceedings might disrupt orderly resolution of the
appeal. The decision on appeal, moreover, might moot the questions raised by the
motion to vacate. As but one example, a losing defendant who moves to vacate
because of newly discovered evidence might win judgment as a matter of law on
appeal. (May simple permission to defer consideration imply a duty to make an
explicit determination? If it seems better to permit simple inaction, should the rule
text or Committee Note be more explicit?)
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13 ask the appellate court rin its discretion]7 to remand

14 the action to the district court.

15 ***

Committee Note

Paragraph 60(c)(3) is added to make uniform the practice
followed by most courts of appeals. After an appeal has been
docketed and while it remains pending, the district court cannot on its
own reclaim the case to grant a Rule 60 motion. But it can entertain
the motion and either deny it or indicate that it might grant the motion
if the action is remanded.

Authority to consider the motion does not mean that the
district court must do so. It must balance at least two central
concerns. The appeal may be in early stages that will not be much
disrupted by the district court's action; it may have progressed to a
point where delay would be a costly disruption. The apparent
cogency of the motion may make the calculation easy or difficult;
disruption of the appeal is more readily justified if initial examination

Lsuggests that the motion raises important issues that can be
persuasively supported on the facts., Beyond these concerns, the
grounds for the motion maybe affected or mooted by the impending
decision on appeal. The district court has broad discretion to defer
action until the appeal has been decided.

[To ensure proper coordination of proceedings in the district
court and in the appellate court, the movant must notify the clerk of
the appellate court when the motion is filed in the district court and
again when the district court rules on the: motion. If the district court
indicates that it might grant the motion, the movant may ask the
appellate court to remand the action so that the district court can

7 Probably it would be better to omit the reference to appellate discretion.
Discretion may go without saying; the reference then becomes a Style-disapproved
"intensifier."
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make its final ruling on the motion. Remand is in the appellate L

court's discretion. The appellate court may remand alLproceedings,
or may remand for the sole purpose of ruling on the motion while
retaining jurisdiction to proceed with the appeal if any party wishes
to proceed after the district court rules. The district court is not
bound to grant the motion after indicating that it might do so; further
proceedings on remand may show that the motion ought not be,
granted.]

A Proposal Reaching Beyond Rule 60 Motions

The Solicitor General's proposal deliberately reached beyond the Rule 60 setting. There are
many other circumstances in which a pending appeal casts doubt on the trial court's authority to act
in a case. These matters commonly arise in a actions that remain pending in the district court while
an interlocutory appeal is pending. The permissive interlocutory appeal statute, § 1292(b), and the
similar class-action appeal provision in Rule 23(f), expressly provide that an appeal does not stay
district-court proceedings unless a stay is ordered by the district court, the appellate court, or - in
§ 1292(b) - a judge of the appellate court. Those provisions seem to obviate the need for an
indicative ruling rule. But there are no similar provisions for interlocutory appeals under § 1292(a),
much less for the elaborations that permit final-decision appeals under § 1291 before final judgment.
District courts do retain authority to act in the case, and there is no apparent reason to limit these
existing district-court authorities. An interlocutory injunction appeal, for example, does not oust
district-court jurisdiction to carry on many proceedings, including entry ofjudgment on the merits. fl
But collateral-order appeals present special questions: immunity appeals, for example, are designed L
to protect against the burdens of trial and even pretrial proceedings, while a security appeal may have
quite different consequences-: Drawing by analogy on the procedures crafted to permit continuing
proceedings in a criminal prosecution pending a frivolous pretrial double-jeopardy appeal, at least H
some courts permit continued district-court proceedings if the district court "certifies" that the

immunity appeal is frivolous. It does not seem feasible to draft a rule that comprehensively and
accurately restates district-court authority to act while some aspect of a case is pending on appeal.
It is important to draft in a way thatdoes not interfere with this authority by implication. The best
approach may be to refer in general terms to principles that exist outside the rules.

F
The following draft illustrates the form a comprehensiverule might take. It is described as

Rule 62.1, bringing it within Civil Rules PartVII (Judgments). An alternative might be to resurrect
the appeals numbers beginning with Rule 74.

H
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Rule 62.1 Indicative Rulings

1 (a) If a party timely moves [under these rules]' for relief

2 from an order9 that the court lacks authority to alter, amend,

3 or vacate because the order is the subject of an appeal1" that

4 has been docketed and is pending,"1 the court may:

5 (1) deny the motion, or

6 (2) indicate that it [mightl[would] grant the motion if

s These words attempt to foreclose the risk that Rule 62.1 might be read to imply

a new and independent authority to challenge an order. Is there a better way?

9 It may be better to refer to an "order." If the order was properly appealed, it is
a"judgment" by virtue of Rule 54(a), which in the Style version says: "'Judgment'
as used in these rules includes a decree and any order from which an appeal lies."
If the district court's action is pending on appeal, it is ajudgment unless the appeal
should be dismissed for lack of appeal jurisdiction.

10 Although these Words may seem redundant, they are designed to do at least three
things. First, they establish that this rule does not interfere with district-court action
when independent rules allow it to act without appellate permission. Second, they
leave open the way for district-court action when the claim of appeal jurisdiction
is patently wrong. Third, they leave the way open to act in the somewhat different
setting in which appeal jurisdiction is intertwined with the merits of the appeal. At
least some courts have concluded that an official-immunity appeal does not oust
district-court authority to continue proceedings if the immunity claim is frivolous.
The result is to say that the indicative grant is available if the district court lacks
authority to grant, but that Rule 62.1 does not attempt to define the rules that
determine authority to grant relief.

K "This might instead be:
If a court lacks authority to alter, amend, or vacate {an order} [a

judgment] that is {the subject of a pending
appeal} [pending on appeal], the court may:
(1) deny a motion for relief, or
(2) indicate that it [might] [would] grant the motion if

the appellate court should remand [for that
purpose].
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7 the appellate court should remand [for that purpose].

8 (b) The movant must notify the [circuit] clerk [of the E
9 appellate court] when the motion is filed and when the district

10 court rules on the motion.

11 (c) If the district court indicates that it [might] [would] grant

12 the motion, the movant may ask the appellate court [in its

13 discretion] to remand the action to the district court.

Committee Note K
This new rule adopts and generalizes the practice that most

courts follow when a party makes a Rule 60(b) motion to vacate a
judgment that is pending on appeal. After an appeal has been
docketed and while it remains pending, the district court cannot on its
own reclaim the case to grant a Rule 60(b) motion. But it can
entertain the motion and either deny it or indicate that it might grant
the motion if the action is remanded. [Rule 60(a) has embodied a
similar procedure that has been rescinded because it is madeLn
redundant by Rule 62.1.]

I This clear procedure is helpful whenever relief is sought from
an order that the court cannot reconsider because the order is the
subject of a pending appeal. Rule 62.1 does not attempt to define the
circumstances in whichan appeal limits or defeats the district court's
authority to act in face of a pending appeal. The rules that govern the
relationship between trial courts and appellate courts may be

12 If we decide to bring Rule 60(a) into Rule 62.1,'we would repeal the final

sentence of Style Rule 60(a): "B.ut after an _ .... ..... t• ..-
appelate • ... an d ,,lw i. it is pending, ,u.-.l1 .. C... .. urnay b e eted myit li
theg apeit ett'sw eiavr-.

Li
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complex, depending in part on the nature of the order and the source
of appeal jurisdiction. Rule 62.1 applies only when those rules, as
they are or as they develop, deprive the district court of authority to
grant relief without appellate permission. If the district court
concludes that it has authority to grant relief without appellate
permission, it can act without falling back on the "indicative ruling"
procedure.

[To ensure proper coordination of proceedings in the district
court and in the appellate court, the movant must notify the clerk of
the appellate court when the motion is filed in the district court and
again when the district court rules on the motion. If the district court
indicates that it might grant the motion, the movant may ask the
appellate court to remand the action so that the district court can
make its final ruling on the motion. Remand is in' the appellate
court's discretion. The appellate court may remand all proceedings,
or may remand for the sole purpose of ruling on the motion while
retaining jurisdiction to proceed with the: appeal after the district court
rules if any party wishes to proceed. The district court is not bound
to grant the motion after indicating that it might do so; further
proceedings on remand may show that the motion ought not be
granted.]
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Rule 5.2 - E-Government Act

Introduction and Questions

Rule 5.2, published for comment last August, is one of a set of four rules proposed to implement
the E-Government Act. The process of coordinating the four rules has been directed by a
subcommittee of the Standing Committee, chaired by Judge Fitzwater and assisted by Professor

L Capra as Reporter. The Bankruptcy Rules and:Criminal Rules Committees have already met and
agreed on a uniform set of revisions to respond to public comments. The Appellate Rule essentially
carries over on appeal whichever rule applied in the lower court. Given the challenges of
coordinating all of the committees involved in this work, it seems fair to recognize a strong
presumption in favor of adopting the changes already adopted and abandoning proposals that have
been twice rejected. Subdivision (a) and (b) are the same in each rule's version of Civil Rule 5.2;
subdivision (c), which provides a special procedure for social-security-benefit cases and for many
forms of immligration cases, is unique to Civil Rule 5.2. Thus subdivision (c) is eligible for the usual
full review accorded any published proposal after the comment period closes.

L' Part I sets out draft Rule 5.2 incorporating the changes approved by the Bankruptcy and Criminal
Rules Committees. Part H discusses some of the changes in subdivisions (a) and (b), which appear

rin the Bankruptcy, Civil, and Criminal versions of the rule, from earlier versions the Civil Rules

L Committee discussed. Subdivision (c), which is unique to Civil Rule 5.2, is discussed in Part III.
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L The Proposed Rule

PROPOSED AMENDMENTS TO
FEDERAL RULES OF CIVIL PROCEDURE*

Rule 5.2. Privacy Protection For Filings Made with the

Court

(a) Redacted Filings. Unless the court orders otherwise, in

2 an electronic or paper filing made with the court that includes

3 contains a social:security number or an individual's tax:

4 identification number, a name of an individual person known

5 to be a minor, an individual's person's birth date, or a

6 financial-account number, aprty or non-party making a

7 [the?] filing may include only:

8 (1) the last four digits of the social-security number and

9 tax-identification number;

10 (2) the miirxrs initials of a minor;

11 (3) the year of an individual's birth; and

12 (4) the last four digits of the financial:account number.

13 (b) Exemptions from the Redaction Requirement. The

14 redaction requirement of 5-5(a-) does not apply to the

15 following:

* New material is underlined; matter to be omitted is lined through.
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16 (1) in a forfeituerei.; , a financial-account

17 number that identifies the property allegedly to-be subject

18 to forfeiture in a forfeiture proceeding;

19 (2) the record of an administrative or agency

20 proceeding;

21 (3) the official record of a state-court proceeding;

22 (4) the record of a court or tribunal whose decision is

23 being-reviewed, if that record was not subject to Rule

24 5-(2* the redaction requirement when originally filed;

25 (5) a filing covered by Rule 5.2(c) or (d); and

26 (6). a pro se filing made in an action brought under 28

27 U.S.C. §§ 2241, 2254, or 2255.

28 (c) Limitations on Remote Access to Electronic Files;

29 Social Security Appeals and Immigration Cases. Unless

30 the court orders otherwise, in an action for benefits under the

31 Social Security Act, and in an action or proceeding relating

32 to an order of removal, relief from removal, or immigration H
33 benefits or detention, access to an electronic file is authorized

34 as follows:

E,
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35 (1) the parties and their attorneys may have remote

36 electronic access to any part of the case file, including the

37 administrative record;

38 (2) any other person ["individual" does not seem to

39 work here] may have electronic access to the full record

40 at the courthouse, but may have remote electronic access

41 only to:

42 (A) the docket maintained by the court; and

43 (B) an opinion, order, judgment, or other

44 disposition of the court, but not any other part of the

45 case file or the administrative record.

46 (d) Filings Made Under Seal. The court may order that a

47 'filing be made under seal without redaction. The court may

48 later unseal the filing or order the person [again, "individual"

49 does not seem to work here] who made the filing to file a

50 redacted version for the public record.

51 (e) Protective Orders. if necessary to iioteCt pivate or

52 sensitive . n .rnnfion trat is not .... vi protected mid=

L53 Rte ,..(a)-•, For good cause shown, the court may by order

54 in a case
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E

55 (1) require redaction of additional information; or

56 (2) limit or prohibit a non-party's remote electronic

57 access by-a-nonparty to a document filed with the court.

58 (f) Option for Additional Unredacted Filing Under Seal.

59 A party making a redacted filing u nder-_.,f R ,e- may also

60 file an unredacted copy under seal. The court must retain the

61 unredacted copy as part of the record.

62 (g) Option for Filing a Reference List. A filing that

63 contains redacted information redacted under Rule 5.2(a) may

64 be filed together with a reference list that identifies each item

65 ofredacted information and specifies an appropriate identifier

66 that uniquely corresponds to each item of redaeted H
67 infor.,ation. listed., The reference list must be filed under seal

68 and may be amended as of right. Any reference in the case to H
69 an listed identifier in the ref ere. nc l ist w ill be con strued to E

70 refer to the corresponding item of information.

71 (h) Waiver of Protection of Identifiers. A party waives the E

72 protection of R-ttle- (a) as to the party's own information-to

73 the extent that .... party, f .fi - "-h i......"at- by filing it L
74 without redaction and not under seal and w-ithouut .. e...,ti... ix H
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Committee Note

L The rule isadopted in compliance with section 205(c)(3) of
the E-Government Act of 2002, Public Law 107-347. Section
205(c)(3) requires the Supreme Court to prescribe rules "to protect
privacy and security concems- relating to electronic filing ofE documents and the public availability .. , of documents filed
electronically." The rule goes further than the E-Government Act in

F" regulating paper filings even when they are not converted to

L electronic form. But the number of filings that remain in paper form
is certain to diminish over time,. Most districts scan paper filings into
the electronic case file, where they become available to the public in
the same way as documents initially filed in electronic form. It is
electronic availability, not the form of the initial :filing, that raises the
privacy and security concerns addressed in the E-Government Act.

El The rule is derived from and implements the policy adopted
by the Judicial Conference in September 200 !to address the privacy
concerns resulting from public access to electronic case files. See

L http://www.privacy.uscourts.gov/Policy.htm The Judicial Conference
policy is that documents in case files generally should be made
available electronically to the same extent they are available at the
courthouse, provided that certain ",personal data identifiers" are not
included in the public file.

While providing for the public filing of some information,
such as the last four digits of an account number, the rule does not
intend to establish a presumption that this information never could or
should be protected. For example, it may well be necessary in

Lindividual cases to prevent remote access by nonparties to any part of
an account number or, social security nunber. It may also be
necessary to protect information not covered, by the redaction
requirement - such as driver's license numbers and alien registration

Lnumbers - in a particular case. In such cases, the party may seek
protection under subdivision (d) or (e). Moreover, the Rule does not
affect the protection available under other rules, such as Civil Rules
16 and 26(c), or under other sources of protective authority.

Parties must remember that any personal irnformation not
otherwise protected by sealing or redaction will be made available

192
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over the internet. Counsel should notify clients of this fact so that an
informed decision may be made on what information is to be included
in a document filed with the court. K

The clerk is not required to review documents filed with the
court for compliance with this rule. The responsibility to redact
filings rests with counsel and the parties.

Subdivision (c) provides for limited public access in Social
Security cases and immigration cases. Those actions are entitled to l
special treatment due to the prevalence of sensitive information and
the volume of filings. Remote electronic access by non-parties is
limited to the docket and the written dispositions of the court unless •i
the court orders otherwise. The rule contemplates, however, that non-
parties' can obtain full access1o the case file at the courthouse,
including access through the court's public computer terminal. 77

L.
Subdivision (d) reflects the interplay between redaction and

filing under seal. It does not limit or expand the judicially developed
rules that govern, sealing.,.. But, 4it does reflect the possibility that E
redaction may provide an alternative to sealing.

Subdivision (e) provides that the court can by order in a
particular case for good cause require more extensive redaction than E
otherwise required, by, the , Ru l,,, 11- l . .t...t againz,,
u l tos M uuu-pat fl V lmilý,Itv %il ,iva v iflnxprautiuii. Nothing
in this subdivision is intended toaffectthe limitations on sealing that Li
are otherwise applicable to the lco'urt. :

Subdivision (f) allows a&party who makes a redacted filing to
" i , i t • I ' I , ' 1 " , ," , I I I, $, • , I . . .

file an unredacted document ,•under seal. This provsin is derived1 1" ' I , i ' ll I , P OV S ,0 1 I
from section 205(c)(3)(iv)of the ,i-GOvernment Act.

Subdivision (g) allows parties toýfile a register of redacted LE
information. This priovision isderived frorn section 205(c)(3)(v) of
the E-GovermnentAAct, as amended in 2004.tIn accordance with the
E-GovernmentAct, l/subdiviSiorA(g) refers0 , "redacted" information.
The term "redacted" is intlende dIto gove m'a filing that is prepared
wiith-abb~reviatedidentifier~s inthe first instance, as well as a filing
which a personal identifier~iS ed "d 1,ftder its preparation. L
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Subdivision (h) allows a partyito waive the protections of the
rule as to its own personal' information by filing it unsealed and in
unredacted form. A party may wish to waive the protection if it
determines that the costs of redaction outweigh the' benefits to
privacy. If a party files an unredacted identifier by mistake, it may
seek relief from the court.,,- : I

Trial exhibits are subject to the redaction requirements of Rule
5.2 to the extent they are filed with the court. Trial exhibits that are
not initially filed with the court must be redacted in accordance with
the rule if and when they are filed as part of an appeal or for other
reasons.
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IH. Discussion of Subdivisions (a) and (b) [7
(b)(U5: Criminal Rule 49.1 (b)(5) omits the equivalent of"byfbRue 5.2(c)* * ." The full Rule

5.2 internal cross-reference style has been used throughout the Style Rules.

bl 1(U6: Criminal Rule 49.1 (b)(6) added "pro se," so that redaction is required by a represented
petitioner and by the respondent in habeas corpus proceedings. This decision may have been
influenced by the comment of the National Association of Criminal Defense Lawyers, 05-CV-033, [7
noted in the summary of comments.

(Je Criminal Rule 49. 1(d), the analogue of Civil Rule 5.2(e), substituted "good cause shown" [7
as the basis for a protective order. This was thought to increase discretion as compared to the
published "if necessary to protect private or 'sensitive information," and to fit better with the test
generally used for protective orders. [Whether to include "shown" is a style question. The Global 7
resolution for the Civil Rules is to use "good cause" in all places.]

Ug) Criminal Rule 49.1(f), the analogue of Civil Rule 5.2(g), broadens the opportunity to file ..
a reference list. As published, a reference list could be filed only with a filing redacted under Rule
5.2. As revised, a reference can be filed with, any, filing that includes redacted information. The
purpose of this change is not clear. The authority for redacting a filing outside Rule 5.2 is unclear.
But the Committee Note as published stated in general terms that "[s]ubdivision (g) allows parties [7
to file a register of redacted information." Nothing in the'Note invoked Rule 5.2 as a limit.

no subdivision: Exhibits. The treatment of exhibits has generated constant perplexity. The -
published rules did not address the question in rule text, but did include a final paragraph in the
Committee Note. The Note states that trial exhibits are subject to redaction "to the extent they are
filed with the court." That statement draws directly from subdivision (a), which states redaction
requirements, for "an electronic or paper filing with the court." The Note adds that an exhibit not E
filed initially with the court must be redacted if it is filed "as part of an appeal or for other reasons."
The Department of Justice, 05-CV-03 1, expressed concern that some confusion might arise from
subdivision (b)(4), which (in the revised Criminal Rule 49.1 form) exempts from redaction "the
record of a court ** * if that record was not subject to the redaction requirement when originally
filed." Apart from a real question whether (b)(4) could be read to refer to an unfiled part of a record
that is generally filed, this comment raises a fact question. If trial exhibits are at times made part of
the record on appeal - perhaps in a joint appendix - without formal filing in the district court, [
there may be a loophole. Or at least, there may be confusion.

It remains difficult to know how to address the possibility that an exhibit might be taken to [E
an appellate court without having been filed in the district court and thus without being subject to
Rule 5.2(a). No other committee has proposed a solution. The logistical obstacles to doing anything
complicated now may counsel leaving the matter where it lies.

III. Discussion of Subdivision (c)

Subdivision (c) provoked extensive comments. The arguments run in all directions. [
The first comment to be noted is from the Committee on Court Administration and Case

Management. The Committee notes that Judicial Conference policy is to limit remote electronic [E
access in Social-Security benefit cases. It goes on to approve limited remote electronic access "to
the bulk of documents in immigration cases as long as the initiating documents (e.g., opinions issued
by the Bureau of Immigration Appeals and Immigration Judges) and orders and opinions remain
remotely electronically available to the public."

8[
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E Some comments urge that nonparties should not be allowed electronic access even at the
courthouse lest commercial enterprises systematically gather the personal information that
subdivision (b)(5) exempts from redaction in reliance on the limits (c) places on remote electronic

Eaccess. It is urged on the other hand that remote electronic access should be expanded, pointing
particularly to the public interest in information about immigration proceedings (and suggesting that
the recent history of immigration proceedings suggests special need for public access).

L In many settings such divergent reactions may suggest thatthe initial proposal pretty much
struck the right balance. Existing Judicial Conference policy for Social-Security benefit cases and
CACM's support for immigration case limits further strengthens the case for subdivision (c). This
particular problem, however, depends in part on practical judgments that cannot be made with much
confidence.

The comments that warn against electronic access .at the courthouse make disturbing
observations about the prospect that commercial data-gathering firms will use electronic courthouse
access to acquire and market information from unredacted files. Peter A. Winn, 05-CV-027,
recommends that nonparties be denied electronic access, subject to a procedure for requesting access.
The procedure would begin with exploitation of the PACER system's ability to transmit electronic
notices to all parties. A nonparty desiring access would give notice to the parties. If no party
objects, access is permitted. Ifa party objects, the court decides. The Electronic Privacy Information
Center, 05-CV-030, recommends that data aggregators should be denied access to either electronic
or paper records, and that the PACER system should limit "bulk downloads."

f_ If in fact there is a risk that commercial data aggregators would find it profitable to amass
personal identifiers from social-security and immigration case files, there may be room for
compromise. Electronic (and perhaps even paper) access to the administrative records could be
denied. Public Citizen Litigation Group, 05-CV-029, turges that administrative records are protected
during the administrative process and could carry that protection forward after filing in court. They
also urge-that the burden of redacting papers prepared for the court proceedings should not be heavy.

These reactions could be combined in a compromise that simplifies subdivision (c) quite a
bit. Because ordinary redaction requirements would apply to everything but the administrative
record, both parties and nonparties would have the same electronic access as in other cases, leaving
the rule to deal only with nonparty access to the administrative record:

(c) Limitations on Remote Access to Electronic Files; Social-Security Appeals
and Immigration Cases. Unless the court orders otherwise, in an action for
benefits under the Social Security Act, and in an action or proceeding relating
to an order of removal, relief from removal, or immigration benefits or
detention, a nonparty may not have electronic access to the administrative

7record.

On this approach, (b)(5) also should be revised. (b)(3) exempts administrative records from
redaction. The determination that all other filings should be redacted means that subdivision (c)
should be removed from the exemption in (b)(5):

(5) A filing covered by Rule 5.2(e)-or(d); and

LThe other side, urging greater access, might well be satisfied with this provision, except for

those who might wish electronic access to the administrative record. But access to the administrative
record could be had under the court's authority to "order otherwise." Academic and other serious
researchers should be able to gain permission for remote electronic access without much difficulty.

9
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It is difficult to be as confident in making predictions about court-ordered access for representatives
of the "media" - an increasingly diffuse group that extends well beyond the traditional and well-
known enterprises.

What is called for is a pragmatic judgment. If social-security or immigration cases present H
peculiar difficulties in redacting filings outside the administrative record, the proposed compromise
may not work. Perhaps there is something about those proceedings apart from the burden of K
redaction that justifies special rules. Existing Judicial Conference policy for Social-Security benefit
cases and the Department of Justice concerns about immigration cases provide additional grounds
for caution. But the question deserves consideration.

10 :
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SUMMARY OF COMMENTS: CIVIL RULE 5.2

Jack E. Horsleg. Esq., 05-CV-006: Suggests adding a new paragraph (5) to Rule 5.2(a) to require
redaction of"the employee number if the person is a state or federal employee." [This could be made
parallel to other identification numbers by adding "the last four digits of the employee number"; that
formulation might suggest including this element as part of paragraph (1).]

Federal Magistrate Judges Assn., 05-CV-024: Supports the published draft, but urges incorporation
in rule text of two sentences from the Committee Note:: "The responsibility to redact filings rests
with counsel and the parties. The clerk is not required to review each filing for compliance with this
rule." Experience shows that if this warning is buried in the Committee Note "an expectation may
arise that the court, through the clerk, will review documents for compliance with this rule."

Judicial Conference Committee on Court Administration and Case Management, 05-CV-025: (1)
Rule 5.2(b)(4) should be amended to exempt from redaction: "the record of a court or tribunal whose
decision is-being-reviewed becomes part of the'record * * *." The discussion focuses on the parallel
language in the Bankruptcy Rule. A Bankruptcy Court does not "review" any other court, but
frequently has occasion to consider a record of proceedings in another court. The same thing is true
of district courts.

(2) Supports the limit on public r-emote electronic access "to the bulk of documents in
immigration, cases." But the Rule 5.2(c) limit on remote public access to records in immigration
proceedings should be relaxed to permit "all other persons" to have remote electronic access to "the
initiating documents (e.g., opinions issued by the&Bureau of Immigration Appeals and Immigration
Judges) ** The party filing the appeal from the prior decision should be required to redact ethe
initiating document. (Under 5.2(b)(4) these things are not redacted. The comment does not reveal
whether the general public has remote electronic access to the originals.)

David J. Piell. Esq.. 05-CV-026: ,Simply deleting the first five digits of social-security and tax-
identification numbers provides'little protection; most large organizations use the last four digits to
identify indivilduals, ainad manypublic records data warehousers provide the first five digits in their
reports. (The idea seems to be that a' court filing that identifies a person by name and also provides
the last four digits leads down 'an easy path to getting the first five digýits.) The answer is to enhance
the CM/ECF system to generatelan automatic reference list. Each case file would have a protected
page that sets out each protected item and assigns it a referenceAnuriber. Only attorneys of record
and the judge assigned to the case would have access to the protected page, and the system would
identify each person who had access to enable identification of anyone who misuses the information.

Peter A.;Winn, Esq.. 05-CV-027: This long comment is made by an Assistant United States Attorney
who teaches privacy law and has written on access to online, court records, 79 Wash.L.Rev. 307
(2004). There is high praise for the proposed rules as implementing the E-Government Act's
mandate in! light offthe capabilities of the PACER system. The PACER system "was not designed
with the competing goals o~f facilitating access and protecting privacy inmind. *** []t contains
very few privacy e .nhancing technoloes- e.g., software programs which can automatically identify

and flag sensitive information: such 'as'social security numbers; oriprograms which permit the easy
and effective redaction of sensitive information in pleadings." "To make up forthe lack ofpriacy
enhancing technologies, the piroposed rules make attorneys the front line in thei protection of
sensitive information in judicial filings. ** * Unfortunately, while attorneys may be in a good
position to decidýe what information of their clients is in need ofprotection, they may'not be quite
as attuned to the need to protect the sensitive personal informationi of others ***. [G]iven the

PACER technology, there appears to be little choice in the matter."
It is important that the rule recognizes the opportunity to redact information in addition to

that listed. Examples include t only driver's'license and aien registration numbers, but such

matters a•' individual health identification numbersl and physician identification numbers.
Tere are good reasons to attempt to create an intermediate form of "online" access to court

records in some circumstances, such as the social-security and immigration cases identified in Rule



Summary of Comments: Rule 5.2 -2- K

5.2(c). Administrative appeals in Medicare claims and personal injury actions with large amounts
of health records also are suitable for this treatment. But it is misguided to provide for full electronic
access "at the courthouse" as Rule 5.2(c) would do. This "merely imposes a system of 'contrived
inconvenience.', The proposed rule does not protect sensitive information in court records, from a
'cottage' industry of copyists, who travel from courthouse to courthouse, selling the information
from court files to third parties without restriction - a cottage industry that already appears to be
thriving. The 'at the courthouse' rule also discriminates against people who may reside farther away L
from the courthouse * * *." There is a much simpler way to create an intermediate level of access.
Existing PACER technology'would support a rule that allows remote electronic access by any
interested member of the public "upon request, after notice to the parties." I, PACER can
automatically send notice to the parties. There would bena protected interval during which any party
could object., If no partyobjects, full remote access would be allowed. if a party objects, the matter
could be briefed and decided. as compared to access at tecourthouse w nti e parties
wouldknowtheid. ..entity of anyonei requesting access; and couild' respond accordingly '-' requests
fromuresearchers, for example, might neso be opposed, `hI ai-que't from a pot'ential istaker wIuld
be.
This change could be accomplished by rewriting Rule 5.2(c) to authorize access to an electronicfile:it lI ... , , ", ' -4 •i, ]1,,, ,,, ý 1 ,v, -- lb!a. • - -Ia l • . " " I : , ,, I l ,

"all otherpersons may hayeelectromnc access: to the full record , , , as, ordered by the11
court or as provided byl , and .aso may have remote electro;i a ss to: . *

National Court Reporters iAssn.. 05-CV-028:,This comment "seeks to ensure that members of the
r , ., , !! ! ý ý 4 ' ,I, , , , " ' ! " i ll' : ,' '" ', " , ý -! . . .. ! , "

court faImly will not be adversely affected by tbeseq new r.equireme.ts to redact inrma tion." The
Committee Note stateme t th Ithelreslonsihtyfbf redaction rests. on counsel and the parties
should be expanded and 0cororate inm e " lange• :•().esponsibi iyffr e-, .M,Fzh. .. n`

bJs ilf R1d Figs., Thel responsibility for, dentifying the
personal informat~on to, b, re Lte~ja!ct ings made with the courts rests!ý solely with

counsel and, t p I Cexilks are nodtorevew documents file th.theI`e an ,th p F , Cle I~ i k I "' I.. iý b ' ... .. '"iew
Sle i intenedth Kcreatecourts for complinee is e ne tr

privateright;aof atio n sorTrnscrib frAt re'
the, required :nforrnatio or"" 0 n: e!'9,s associated with such redaction..

Public Citizen, Litigation Groupv 05-!ýV-029:T1is extensive 'comment is difficult to summarize
briefly.,'This attept is de ue toh•lp reca•l th ajorpoints; not all of the.supporting arguments.

Subdivision (c). , centrald sggestio atlhe ,end is that remote nonparty access should be
permitted as to all but the adm nistrati'e recolrd linlt~social'security cases; there is some ambiguity, but K
the suggetion e tha even th administratiye record should be available for remote nonparty
access in immigratio cases.

At thie end of the comment anOther suggestion is made. Rule 5.2(c) should not apply to
"filings in the,,court of appealsi."!Appaently tmansinaterials created for the. oul .ofappeals, not
thi'ngstfiled intthe cýSd•a siurt ~ Th'sa ri vthe appendix,: are less likely to contain private

information,, Ond, publiaciess citi sipi p:opblic undeistandingoftte appellate disposition.
At a minimum,a .. nd pental dlspos ve motions should be avalable to the world
by rem ote electronic access. , , , , , ,, gneral

Beginning with social security ciass, it is4laecogized that the administrative files generally
are kept, confidential it the agency evel. Coritinued restriction on ielectronic access after filing in
court is appropriate, and will, not change present "pactiep under Judicial Conference policy on public

access tolielectronic case, files'. edactio'n in otherjcout paoers, o a case-specific limit on remote
nonprty access - be accompl ider f information not already subject to
subdivision (a); requir.ng a court order p.o~tdctsltte iublic and enables parties to' protect against

identity thef nvasiat oly such concerns."
r csCurrent dlypro limit on remote nonparty access.

The files "ofter:d0 not involve t detaile fhnanwaa~an t hiealt15idocumentation thatis regularly part
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Summary of Comments: Rule 5.2 -3-

of the agency record in Social Security cases. Particular cases, of course, might warrant greater
protection." Barring access "would shield problems at the agency level from the public eye ***

fl Courts have recognized serious problems in the agency adjudication of immigration cases **"
Remote public access will serve interests ofreporters based in'distant cities, of academics conducting
research, and lawyers and pro se litigants who use filings in other cases as models in their own.
Access to the filings, further, is often necessary to understand the court disposition that is available
for nonparty remote access.

The broad reach of subdivision (c) as proposed cannot be justified by the volume of filings.
The rule contemplates public electronic access at the courthouse; availability over the internet will
not impose significant added burdens. The government would have to redact subdivision (a)
information from its filings, but the burden would not be great in light of subdivision (b)'s
exemption of administrative records from redaction.

It is pointed out that proposed Rule 5.2(b)( 5), exempts from redaction all filings covered by' . , , , ,• ~ ~~ ~~~~. •.- ,,,',< , 1 , .',• , ,,, ý , f.... , I,•,

5.2(c) - the result is that the private ifdrmationin social security and immigration proceedings
would be fully available from paper files and electronic access at the courthouse. Apart from the
direct irony, the resultwould be that data brokers have an added incentive to retrieve the information

at the courthouse the resale price will increase because of the disadvantage of individual inquiry •
at the courthouse.

Finally, the provision in subdivision (c)(2) thatthe public may have electronic access to the
Ffull record atjt-he courthouse may imply that there is no public access to the paper record. This would

bar all public access to information that is held only in paper form.
Subdivision (d). This subdiv"ision "appears to grant the courts a general authority to seal any

filing for any reason." That is contrary to the carefully developed rules that govern sealing practice.
The Committee Note disclaiming this result "does not have the force of law, *** and the text of the
rule itself appears to suggest the opposite." Subdivision (d) "is unnecessary and should be stricken."
If not stricken, it should open: "When authorized by law , ,"

7 Subdivision (e) In general, "We support proposed subdivision (e), which authorizes the court
to issue protective ord ersrequiringpredaction of additional informnation or to limit remote electronic
access to filings." But it goestoo far to protect "sensitive", information. Public access Should be
restricted only to protect a legt iate trade secret, a recognized privilege, or matter required by
statute to be m•aintained in confidence. The rule also "should specify that the court is required 'to
consider thiepublic interest pror to restricting ,access t0 filings."; Rule 5.2(e) should be revised:

f nec ssary to protect private 01s a informatin that is notfotherwise protected

L underRule 5.2(ai, and onlvy where the interest in. pivacy outweighs, the public
interest in openness, ahe court may by orderi a case limit or prohibit .

Electronic Privacy Information Center,. 05-CV-030: "Instead ,of being citizens' window into
government activities,plublic records are giving thegove rnient, law enforcement, and data brokers

window ito our daily live's,' Data companies are seeking legislative exemptions that would free
them from c1nsumer prtotections so long as the information they sell is in a public record; they "are
banking on the courts to pour mformationi into thepublic record so that itcan be sold without prvacy
safeguards." l(1) Courts first slhouldminimize the private in formation they collect. (2) Paper records

must be protected in addition io electrdnc records` Rule .2(c) shou dbe revised to prevent data
" aggregators rom gathering electronic records at the courthouse -or scanning paper records. Indeed,

L commercial ldata brokers !employ hundreds of stringers who hand-copy sensitive personal
information. "(3) The Committee should consider adopting limits !on the uses that can be made of
informatiorn fbtained from court records. (4) "Uniýque identifiers"' should be reduced beyond the
redactions required by 5.2(a'). Different institutions folloW different redaction policies. Some, for
example, delete the last four digits of!social security numbers;,data from such, a source can be
combined with the last for digits in a court record to recoirstruet the full number. "Home addresses,
telephone numbers, and mother's nmidennames also should be redacted; the creditidustry is Using
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Summary of Comments: Rule 5.2 -4-

F,7
these numbers to authenticate individuals for new accounts, creating a risk of identity theft. (5) The
PACER system should limit bulk downloads.

United States Department of Justice, 05-CV-031: The Committee should continue to monitor Li
implementation of Rule 5.2-for several reasons. Subsections (d) through (g) provide flexibility to
protect, information not specifically addressed; it will be important to determine whether this is the
most effective means of protecting such information as medical records or confidential, business
plans. Additional exemptions may be needed for money laundering cases that require that proceeds
be traced through a complex chain of transactions.

Trial exhibits not filedin the district court present a problem. Rule 5.2(b)(4) could be read
to mean that because ltheunfiledl exhibit was not subject to redaction in the district court, it is not
subject 'to redaction when included in an appellate appendix. But the Committee Note states
redactionis required... "The Rulshould bemadelclear as to the treatment of such materials. Further,actct'n 1 '"qmre 'The IRuleshould ''e` ,differing lredae ion re.. I two leel ofi ....!.:,s•

dquireents o eve ourt review have the potential to cause:confusion
andmistake." At thet o m g quired.ejanguage6f Rul 1 . ) sho berearraiged: "j,,•, fofi,• ,,oc,.edi± 1., a financialei 512(b)(1) s ouldb
accoln bnumber 'ý thAt identifs e propertyl"al 2,6& to be !subject to forfeiture in a forfeiture
proceeding." This. willclari'fy that edaction is nt' r ired'when issues relatingtTo prprty subject
to forfeitearse ltdc, htmaylicaeidentified assets. In addition, the changes
would" caify I the, "I 1 [11[1o1 I Ipy tot f itur'I'l"e izure warrant applicationsl and warrants,
which often are used i tor the cmeeeriementi .of any
'forfeiture pro, eedig ... .. . c

RepOrters Cb tnittee: for Freedom of the Press( 05-CCV-032: "Remote access enables the news media
to di coyer and report limportanti, sto.nes.lectroenic ciOurt records, in particular, are of tremendous
value tO report•embause theycan, b ass-da e ct systemic needs." (Examplesaregiven
of major stri ba4ed n c Imputer •na ssisl&I, mrassive, volumes of court records-- 800,000
crnmialc•ass were'exmi ned fo'l ihe ithatifound,,fqr example, that white defendants had a 50%
records; 3,0l00~uL000 lllSt'ate Iadfle a1 iO r1;eords, ncluding court records, were analyzed tobet~~~r chcc 81A~~~ to lev 1a:l1 ~eeptthat erases, felony convictions fromthi
show that, more th• 1,7.09 peop ,hadllg n !•i:...,,,.,$e... ..i..i. .. .,..-.. . ..... k i ... ..... l,.e;... .. d!" • acqide htally due to mistakes, by nurses burdeneduseato eT F ly, npum 1u '1ts ,;
ued, ruleq44~ 1,2a>1 a r epf ~ iil,41!1 dnI'lino~lk '.li no bel~i[, relce.TIifraini

r~wrdto!1iO"` na adiin there shoul be aProiso
showgblmaj V L,•S IeU O etcu teil the unredacted version ofa pleading;

privacy intere stU W5.2(). iemote electro icaccesrs so uld be as extensive as that ailable at the

lJr,,, , , .. ' 'I , I , '' ' ;, , ,' t '•r ,! It,: , : I,}•l J1 INA , , ; 1' 1 1 ,]"1 -ý , a , , ,

COh... . heI t""Purpose for seeKing access dloes not maitter. This best accommodateS established
Firsted nd tr comon-liw ri•hs or access. Te pubic's capacity to monitor the justice
systemis, d oslor ele obscuity thatvalues

s~to,,,an asdat so ace

the impdmetton a I , a dista theory is inapposite. The L
privactically ob.. nfriai illy rlyae companes, used be, and even
compiled a goem electro• n bic as An real ned to protect truly sensita t e information t

WPMO e~e no roo t

cantbeserdctiye oi.er.. iigrton cases illustrate the value of public access --
anlsi• As of l• it'on mou I rs to m tor immgration decisions is particularly ,importantice

anal s11, , 1[ 1 ,, ' pr -L-7 , I0 Io t 'I,

because, •';igI ,1,.pn poIr :. ra rel•'. is.i. 1 p:i1 , .:l..,.d .. pi nio'... e p ainng their .deci1sins:. Socialge,±_ sit ,at isc ang ietit theft."

S .on for f filings so uldspey the standards s eln

I.. ....... . e1I s e ii t ef r e ln ," o

example, s)euinn spe i rfic fntings, ,on th record andlgvmng the public an opportunity to be
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heard on' the issue and by requiring a showing of good cause that the party would otherwise suffer

an undue burden." There also should be a provision recognizing public standing to move to unseal7or dissolve a protective order "when the public's interest in the information outweighs the asserted
interest in privacy."

National Association of Criminal Defense Lawyers, 05-CV-033: The comment on Criminal Rule
49.1 is extended to Civil Rule 5.2(b)(6). There should not be an exemption from "the salutary
operation of' the rule for habeas corpus or § 2255 proceedings. The argument that many petitioners
proceed pro se and should not face redaction burdens is offset by the fact that many petitioners are
represented. Conversely, some criminal defendants are not represented and must comply with
redaction requirements. Instead of an exemption, there should be a statement that pro se petitioners
are encouraged to abide by redaction requirements but are not required to do so.

Hon. William G. Young, 05-CV-034: Several obseývations:,
(1) Residential street addresses "ought to be eliminated in all cases unless the presiding judge

otherwise orders." To have different rules for civil and criminal cases will confuse court personnel
and the bar. The criminal defendant addresses will appear in the inevitable post-conviction
proceedings anyway (this observation seems to overlook the 5.2(b)(6) exemption). The fear of
identity theft applies in both civil and criminal actions; do we want to admit, by distinguishing
criminal actions, that they involve special fears of violence against witnesses and jurors?

1 (2) The Committee Note observation about trial exhibits has "the potential for a great deal
of mischief." In D.Mass. trial exhibits "are never docketed and only the list of exhibits appear[s] in
the district court records." To require redaction of exhibits that are in the custody of the deputy
courtroom clerk and not available to the public would slow the trial and introduce confusion to jury
deliberations. The lawyers wifllnot want to do the redaction - but who else could? Above all, the
Committee Note should not suggest that the public has some sort of entitlement to every trial exhibit.

The Committee Note should be revised to say that trial exhibits should be redacted "whenever
docketed as part of the court record."

(3) The Rule 5.2(f) option for additional unredacted filing under seal is mandated by a statute
secured by the, Department of Justice, but it "is a disaster for the courts." Litigants routinely seek
confidentiality for things that should notbe confidential, such as sealed settlement agreements. They
can achieve confidentiality under the rule by including some scrap of redactable information in a
filing and then "'exercise the 'option' to make [the] entire filing under seal." (This comment reads
the rule to mean that' the redacted version placed in the public file can not only exclude the
information that must be redacted but can also exclude anything the filing party regards as
"confidential." The recommendation is that the rule should provide that the court "need not consult
any unredacted paper document until there is on file in the court public electronic record a full
counterpart document omitting only the data required to be redacted by civil rule 5.2(a) or criminal

L rule 49.1 (a)." The recommendation reflects the intended operation of the rule: a party can redact
information that Rule 5.2(a) does not require to be redacted only by obtaining a court order for
additional redaction. A party can file under seal only by obtaining a court order - and Rule 5.2 does
not expand the grounds for ordering a seal.)

Comments on Other E-Government Rules

L 05-CR-001, Bruce Berg: Mr. Berg is a consultant to the screening industry. He recommends that the
Judicial Conference Policy should be changed to read: "Because the basic method for differentiating
people with the same name is the Date of Birth and/or the SSN, the electronic record shall include
these elements (at a minimum in the abbreviated form), and will be displayed in the electronic access
(Pacer)."

05-CR-008 (also 05-BK-003, 05-AP-001), National Assn. of Professional Background Screeners:
(This comment includes a submission by Shay D. Stautz, and the written form of testimony

March 21, 2006
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Summary of Comments: Rule 5.2 -6-

presented at a hearing before the Standing Committee by Mike Sankey): Background screening
companies protect the interests of employers and applicants for employment, as well as landlords
and prospective tenants, by searching for criminal records. Many people with the same or similar
names are born in the same year. The full date of birth is needed to save extensive alternative Li
inquiries into courtrecords that will impose heavy burdens on court clerks. Criminal Rule 49.1 (a)(3)
should be revised to provide that the filing "'may include only *** (3) the year of birth for minors:
and the day, month, and year of birth foraddults 4 * *."

[7
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Rule 48: Polling the Jury

The Standing Committee has suggested that the Civil Rules Committee consider adding a
jury-polling provision to Civil Rule 48. Criminal Rule 31 (d) provides a model.

Discussion of this question at the October 2005 meeting concluded that a proposal for
publication should be considered at the present meeting. The Criminal Rule 31 (d) model allows the
court to poll the jury on its own, and requires a poll if requested by any party. Polling both ensures
that the verdict is indeed the verdict of all jurors and may reveal problems while there still is an
opportunity to solve them without need for a new trial.

Polling has been resisted by some observers for fear that it will require frequent retrials by

producing hungjuries. The Federal Judicial Center gathered figures on more than 100,000jury trials
over the 25 years from 1980 to 2004. Fewer than 1% of these trials resulted in a hung jury. This
figure suggests that the likely risk is not great.

On informal inquiry, the Council of the ABA Litigation Section indicated that this approach
is desirable. They seem to approve the Criminal Rule model that permits the court to poll the jury
on its own but requires a poll if any party requests it.

A few drafting questions are identified by footnotes in the rule text:
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E PROPOSED AMENDMENT TO THE-

FEDERAL RULES OF CIVIL PROCEDURE

K Rule 48. Number of Jurors; Verdict; Poling

1 (a Number of Jurors. Ajurymust begin with at least 6 and

2 no more than 12 members, and each juror must participate in

3 the verdict unless excused under Rule 47(c).

4 (b) Verdict. Unless the parties stipulate otherwise, the

5 verdict must be unanimous and must be returned by a jury of

7 6 at least 6 members.

L 7 Oc Polling. After a verdict is returned but before the jury is

K8 discharged, the court must on a paMty's request, or may on its

9 own, poll the jurors individually.' If the poll reveals a lack of

E 10 unanimity [or assent by the number of jurors required by the

E

E •An argument has been made that "individually" means that the
court must poll the jurors separately, out of the presence of the other
jurors. The argument seems out of keeping with routine practice.
Polling in the presence of the entire jury raises the psychological cost
of disclaiming the verdict; this traditional practice seems useful. But
unless some court makes a surprising interpretation of"individually,"

rit seems better to adhere to the text of Criminal Rule 31(d). If
different rule language is to be used, it might be: "poll each juror";
"poll the jurors"; "poll the jurors individually in open court"; "poll
the jurors individually in each others' presence"; or "poll the jurors
one-by-one."

E
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FEDERAL RULES OF CIVIL PROCEDURE

11 parties' stipulation for a nonunanimous verdict],2 the court may

12 direct the jury to deliberate further or may [declare a mistrial

13 and discharge the juryorder a new trial].3

14 Committee Note H
15 Jury polling is added as new subdivision (c), which is drawn
16 from Criminal Rule 31 (d) [with minor revisions to reflect Civil Rules
17 Style and the parties' opportunity to stipulate to a nonunanimous H
18 verdict].

E

2 The bracketed language recognizes cases in which the parties

have stipulated to a less-than-unanimous verdict.

3 The "mistrial" words are used in Criminal Rule 31 (d). Civil
Rule 49(b), next in line, uses "new trial," the term commonly used in
the Civil Rules. It seems likely that the Criminal Rule refers to
"mistrial" to honor the double-jeopardy principles that limit the
occasions for a "new trial" in a criminal prosecution. Retrial is
permissible after a mistrial for a hung jury if there is no other H
impediment.

April 26, 2006 H
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OFTHE UNITED STATES

WASHINGTON, D.C. 2'.0544

DAVID F. LEVI CHAIRS OF ADVISORY COMMITTEES

L CCARL E. STEWART
PETER G. McCABE APPELLATE RULES

SECRETARY MEMORANDUM THOMAS S. ZILLY

E BANKRUPTCY RULES

LEE H. ROSENTHAL

TO: Civil Rules Committee Members ClVILRULES

EI SUSAN C. BUCKLEW
CRIMINAL RULES ý

FROM: Lee H. Rosenthal•_• JERRY E. SMITH

EVIDENCE RULESDATE:, May 1, 2006

L SUBJECT: Time-Counting Project

As you know, the Time-Counting Project has two parts. The intercommittee part of

L the work is to make the time-calculation rules consistent across the Civil, Bankruptcy,
Criminal, and Appellate Rules by approving a "template" rule. That template is before us
this meeting and is described in the materials submitted by Judge Kravitz and Judge Schiltz
that appear in this section of the Agenda Book. The second part of the Project is an
intracommittee effort. Each of the Advisory Rules Committees is reviewing the deadlines

E and time periods within its own set of rules for consistency with the template and to ensure
that they are, reasonable and clear. The most efficient way to approach the Civil Rules part
of the intracommittee work appears to be through the subcommittee structure we successfully

E used for the Style Project. This memorandum sets out the subcommittees for the Time-
Counting Project, allocates the rules between those subcommittees, and provides a timetable
for their work. A separate memorandum from Prof. Cooper included in these materials
discusses some general issues for the entire Committee to consider in the May meeting, in
preparation for the subcommittees' work over the late spring and summer.

E As you can see, we have divided the rules and assigned them to the two

subcommittees, A and B, making an effort to balance the number of time provisions each

L committee member will consider. The number in parentheses after some of the rules
indicates the number of separate time provisions in that rule. If there are no parentheses,
there is no specific time provision in that rule. All of the rules need to be reviewed, however,

L for implicit time provisions such as events that start or conclude a time period, or for effects
of time deadlines set in other rules. We also tried to keep together rules that are helpfully

E considered together. For example, the discovery rules are assigned to one subcommittee and
Rules 50, 52, 54, 58, 59, and 60 are assigned to a two-person team. As in the Style Project,
each subcommittee member will be responsible for studying the rules assigned and making

L
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recommendations to the subcommittee, which will in turn convey recommendations to the
full Committee.

Judge Kelly and Judge Russell did yeoman service as chairs of the Style
Subcommittees. They should not be asked to assume this similar (although much less time-
consuming, we hope) task. Accordingly, Judge Campbell will chair Subcommittee A and-
Judge Baylson will chair Subcommittee B. We thank them, and you, for the work that this
involves. It is already clear that to the lawyers, few projects are as useful or helpful.

As noted, the timetable for the Time-Counting Project calls for coordination between
approval of the time-calculation template and the, approval of adjustments to specific rules
after each Advisory Committee's review. The proposed timetable for the Civil Rules work
is as follows:

Spring 2006 Template reviewed by Civil Rules Committee.

June 2006 Standing Committee approves final template.

Fall 2006 Civil Rules Committee considers proposals from {
Subcommittees A and B to revise deadlines and time
periods within the Civil Rules for consistency with the
template and for reasonableness. (This will require
summer work by each subcommittee to maintain the
coordinated schedule.)

Spring 2007 Civil Rules Committee approves proposed amendments
revising deadlines and time periods for publication.,

June 2007 Standing Committee approves amendments revising
deadlines and time periods from Advisory Committees
for publication.

August 2007 Amendments published for comment.

Fall 2007 Civil Rules Committee considers comments on published

rules.

Spring 2008 Civil Rules Committee approves changes to published L

rules and recommends them to Standing Committee for
approval. L

Fall 2008 to Judicial Conference, Supreme Court, Congress

2 9$ [
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December 2009

E The subcommittee assignments are set out below.

SUBCOMMITTEE A

E Judge Campbell, chair

[ Rules 1, 2, 3, 4.1, 4 (2), 5, 5.1, 30 (6), 31, 35
Rules 6 (11), 7, 7.,L 8, 9, 110, 13
Rules 12 (11), 15, 16, 17, 24, 25 (2)
Rules 15 (6), 1[8, 19, 20, 21, 22, 23 (3), 23.1, 23.2
Rules 26 (8), 27,28, 29, 45 (3)
Rules 32 (7), 33, 34 (2), 36 (2), 37, 38 (2), 39, 40

L
SUBCOMMITTEE B

L Judge Baylson, chair

[ Rules 11, 14, 41 (2), 42, 43, 44, 44.1, 46, 47, 48, 49
Rules 50 (2), 54(3), 58 (2), 59 (3), 60 (2) (for two

members to work on together)

E Rules 51, 52, 57, 53 (7), 55, 61, 62 (2), 70, 71, 71.A
Rules 56 (3), 63, 64, 65 (3),-65.1, 66, 67, 68, 69, 72, 73L Rules 77, 78, 79, 80, 81 (4), 82, 83, 84, 85, 86

The subcommittee members are as follows:

SUBCOMMITTEE A

E Judge David G. Campbell, Chair
Judge C. Christopher Hagy
Professor Steven S. Gensler
Daniel C. Girard, Esquire
Frank Cicero, Jr., Esquire

L Honorable Peter D. Keisler

E •SUBCOMMITTEE B

Judge Michael M. Baylson, Chair
Judge Jose A. Cabranes
Justice Nathan L. Hecht
Chilton Davis Varner, Esquire[ Robert C. Heim, Esquire
Honorable Peter D. Keisler
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L Time-Counting Perspectives and General Issues

Much of the Time-Counting Project work in the Civil Rules will involve reconsideration of
Sspecific time periods, rule-by-rule. These questions can be approached effectively by each

subcommittee working independently. Independent consideration seems workable even for the
common question of adjusting periods of less than 11 days to accommodate the Rule 6 revision that
counts all days, including intervening Saturdays, Sundays, and legal holidays. But independent

Lconsideration will be advanced by joint discussion of the general perspective on time periods and
a few general issues.

p The general perspective on this project depends on intensely practical judgments. The slow
pace of litigation is often lamented. But that does not tell much about the causes of delay or about
the effect of rules time periods. One perspective might be that any general increase in permitted
periods will only exacerbate delay. On this view it is better to avoid any increases in time periods

L measured forward from a triggering point, apart from those needed to preserve the actual effect of
periods now set at 10 days or less. Periods measured backward from a designated event would be
more complicated - shortening the period before trial allowed for a Rule 68 offer of judgment, for

Lexample, might increase the number of offers made and accepted or might, by decreasing the time
for evaluation, reduce the number of acceptances. A different perspective might be that many time
periods are unrealistically short and are routinely revised in practice, perhaps by explicit agreement,
perhaps by mutually accepted disregard, perhaps - as with Rule 56 - by superseding local rules.

LOn this perspective it might seem sensible to expand present time periods. Or it might instead seem
sensible to retain present periods on the theory that longer periods would encourage still greater

7delay. A third perspective might be that scheduling orders and other controls have made many of
I the pretrial time periods largely irrelevant.

Only practical experience can determine which of these perspectives is most persuasive.
Experience may show that each perspective is valid for some rules, or for practice in some courts but
not for others. It is nonetheless useful to have some preliminary discussion so both subcommittees
begin at the same point, even if it is the point of uncertainty.

Beyond these perspectives lie a few general issues that cut across the subcommittee
Lassignments.

Rule 6(b) establishes authority to extend most time periods, but prohibits extension of the
periods allowed by Rules 50(b) and (c)(2), 52(b), 59(b), (d), and (e), and 60(b), "except t6 the extent

L and under the conditions stated in them." The prohibitions clearly fit together. They serve manifest
interests in expediting disposition of post-judgment motions, even though the tie to appeal time
means that they also defeat the right to appeal when counsel make a mistake. The general authority

L to extend time periods, even on motion first made after the period expires, presents a more general
question. It seems likely that it should persist unchanged, but it will be helpful to have that
conclusion in mind as specific periods are considered.

_Rule 6(e) establishes the notorious "3-day" rule that extends time periods to act after service
when service is made by any means other than delivering a copy to the person served under Rule
5(b)(2)(A). The Time-Computation Subcommittee decided to retain this provision and the parallel
provisions in the Appellate, Bankruptcy, and Criminal Rules. But it has asked for advice from the
advisory committees, identifying several concerns. One concern is that if 3 extra days are allowed
only for mail service, choice of the means of service will be distorted. A second concern is that most
federal courts will soon require electronic service, alleviating the concern that party choices will be
distorted but enhancing concern about the rule that electronic service is effective on transmission.
The Subcommittee observes that worries about transmission problems would be alleviated if service
were made effective on receipt rather than transmission. And it concludes that if there is strong

Lsentiment for change, the Subcommittee on Technology or some other subcommittee might be asked
to coordinate consideration.

L
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Electronic service raises a separate question that the Time-Computation Committee has
referred to the Subcommittee on Technology. Civil Rule 6(a), and parallel, provisions in other sets
of rules, extends the time to file when "weather or other conditions have made the office of the clerk
of the district court inaccessible." Should the time be extended if electronic filing remains possible
- particularly if electronic filing is required? Breakdowns in electronic communication to the court
present the opposite problem - a party may rely on electronic filing in circumstances that make the
alternative of physical filing difficult or impossible. If extension is permitted, for how long? Does
it depend on whether the breakdown occurs in the court's system, the party's system, or transmission
lines beyond the control of either? These questions are obviously important, but may not affect
consideration of individual time periods. Joint consideration may well be deferred until
Subcommittee A has made a recommendation.

A final common question is easily identified. The template rule carries forward the rule that
time is extended when the last day of the period is a Saturday, Sunday, or legal holiday. The need
to invoke this provision would be greatly reduced if time periods are generally set in multiples of 7
days. The many 10-day periods now in the rules, for example, could be set at 14 days. (These 10-
day rules now allow at least 14 days, and sometimes more - the right combination of intervening
Saturdays, etc., can extend the period to as much as 18 days.) Acceptance or rejection of a
preference for 7-day multiples should be resolved at the outset.

10 7
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MEMORANDIUM

DATE: January 20, 2006

TO: Advisory Committees

FROM: Judge Mark R. Kravitz, Chair
Time-Computation Subcommittee

RE: Time-Computation Template

Last year, the Standing Committee created a Time-Computation Subcommittee and
charged it with examining the time-computation provisions found in the Appellate, Bankruptcy,
Civil, Criminal, and Evidence Rules. Judge David Levi asked me to chair the Subcommittee,
and he asked Prof. Patrick Schiltz, the reporter to the Appellate Rules Committee, to serve as the
Subcommittee's reporter. The Subcommittee's main task is to attempt to simplify the time-
computation rules and to eliminate inconsistencies among those rules.

A "time-computation rule" is not a deadline, but rather a rule that directs how a deadline
is to be computed. Thus, Appellate Rule 27(a)(3)(A) -- which provides that a response to a
motion must be filed within eight days after service of that motion - is not a time-computation
rule. But Appellate Rule 26(a)(2) - which provides that, in computing a deadline of less than
11 days, intermediate Saturdays, Sundays, and legal holidays should be excluded - is a time-
computation rule.

The Subcommittee will focus on time-computation rules,,not on deadlines. If changes to
the time-computation rules are recommended, it will be up to the individual advisory committees
to decide whether their respective deadlines should be adjusted or whether changes should be
made to other rules, such as the rules that give courts the authority to alter deadlines.1 The
Subcommittee will likely act as a "clearinghouse" for information about such changes and help to
coordinate the work of the advisory committees, but the Subcommittee will not itself address
such topics as whether a defendant should have more than seven days to move for a judgment of

1See, e.g., FED. R. App. P. 26(b); FED. R. BANKR. P. 9006(b); FED. R. Civ. P. 6(b); FED. R.
CRIM. P. 45(b).
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acquittal under Criminal Rule 29(c)(1) or whether the "safe harbor" of Civil Rule I1 (c)(1)(A)

should be longer than 21 days. Obviously, the expertise needed to address such questions resides

in the advisory committees, not in the Subcommittee. L
The ultimate goal of the Subcommittee is to recommend to the advisory committees a

time-computation template containing uniform and simplified time-computation rules. The

Subcommittee has spent the past four months working toward that goal. In early September, I

circulated to the advisory committee chairs and reporters and then to the Subcommittee members

a report drafted by Prof. Schiltz that listed all of the time-computation rules that are presently

found in the Appellate, Bankruptcy, Civil, and Criminal Rules and that are obvious candidates

for inclusion in the template. (The Evidence Rules have a few deadlines,2 but no provisions

about how to compute those deadlines.) Prof. Schiltz also identified three issues that are not now - 1

addressed by the rules of practice and procedure, but that might merit attention. A copy of Prof.

Schiltz's report is attached.

On October 4, the Subcommittee met via conference call, reviewed all of the issues

identified by Prof. Schiltz, and made tentative decisions about what should be included in the

template. In November, Prof. Schiltz circulated a draft template that attempted to implement the L
Subcommittee's decisions. On December 4_,the Subcomrmittee met again via conference call

(the advisory committee reporters joined us), reviewed the draft- template, and decided on a

number of changes. Prof. Schiltz then drafted a revised template that incorporated all of those L

changes. That template was favorably reviewed by the Standing Committee at its meeting earlier

this month.
- L

The template is attached. At this point, we are asking that the advisory committees

review the template and share any concerns or suggestions that they have. That input can be

communicated through the advisory committee reporters or directly to Prof. Schiltz

(pjschiltz@stthomas.edu) or me (MarkKravitz@ctd.uscourts.gov). Following the spring

advisory committee meetings, the Subcommittee will review any comments that we receive and

prepare a final template. We hope to present that final template to the Standing Committee at its [
June 2006 meeting.

Assuming that the template is approved by the Standing Committee, the advisory L

committees will then have to draft amendments to their respective time-computation rules. The

advisory committees will also have to review their deadlines and decide whether to propose L

changes to those deadlines in light of the new time-computation rules. Our hope is to publish

both the proposed changes to the time-computation rules and the proposed changes to the

deadlines in August 2007, so that the bench and bar can consider them as a package. The

tentative schedule for the time-computation project is thus as follows:

E
2See, e.g., FED. R. EVID. 412(c)(1)(A), 413(b), 414(b), 415(b).
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Fall 2005 Time-Computation Subcommittee drafts template

January 2006 Template reviewed by Standing Committee

Spring 2006 Template reviewed by advisory committees

Late Spring 2006 Time-Computation Subcommittee reviews comments from
Standing Committee and advisory committees and
approves final template

June 2006 Standing Committee approves final template

Fall 2006 Advisory committees consider amendments to time-
computation rules to reflect final template and begin work
on revising deadlines

Spring 2007 Advisory committees approve amendments to time-
computation rules and deadlines for publication

June 2007 Standing Committee approves amendments to time-
computation rules and deadlines for publication

August 2007 Amendments to time-computation rules and deadlines
published for comment

I wish to draw your attention to two additional issues. Both of these issues are identified
in Prof. Schiltz's report, and both were discussed by the Subcommittee. For reasons that I will
describe, though, the Subcommittee ultimately decided - and the Standing Committee agreed

that the issues should be addressed by other committees. At its January meeting, the Standing
Committee indicated that it would appreciate guidance from the advisory committees on both of
these issues.

1. Accessibility of Clerk's Office. Under both the template and the existing rules, "a day

on which weather or other conditions make the clerk's office inaccessible" is treated like a
Saturday, Sunday, or legal holiday for time-computation purposes. The question is whether the
concept of "inaccessibility" should be rethought in light of the emergence of electronic service
and filing. Should a clerk's office be deemed "inaccessible" if inclement weather closes the
office, but the clerk's servers continue to operate, and thus electronic filing is possible?
Alternatively, should a clerk's office be deemed "inaccessible" if the weather is fine but the
clerk's servers go down and thus electronic filing is not possible? What if the servers go down
for only an hour? Four hours? Eight hours?

-3-
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This is a thorny problem raising important policy issues that will need to be discussed at [7
length. This is also a problem that will benefit from the expertise of the members of the
Subcommittee on Technology - the same Subcommittee that has in the past proposed rules
governing electronic service and filing. For those reasons, this problem has been referred to that LJ
Subcommittee. It is likely, though, that this issue will eventually end up before the advisory
committees, and, as I noted, the Standing Committee and the Subcommittee on Technology are
now looking for guidance from the advisory committees on how,to proceed.

2. The "Three-Day Rule.," The "three-day rule" is found in Appellate Rule 26(c), -
Bankruptcy Rule 9006(f), Civil Rule 6(e), and Criminal Rule 45(c). It provides that, when a
party is required to act within,a prescribed period after a paper is served on'that party, and the
paper is served by any means except personal service, three days are added to the prescribed[
period.

Some have suggested that the three-day rule should be abolished. It complicates time [
computation by forcing parties to figure out whether they get three extra days to respond to a
paper. In the past, parties have had difficulty grasping the fact that the three-day rule applies only
when a deadline is triggered by the service of a paper, and not when a deadline is triggered by
some other event, such as thefiling of a paper or the entry of a court order. This difficulty, in
turn, has caused parties to miss deadlines.

Another problem with the current version of the three-day rule is that it creates an
incentive for parties to use mail service and to avoid' other means of service. For example, when
a party serves an opponent electronically, the opponent gets three extra days, even though, in theE
vast majority of cases, the opponent will receive the paper instantaneously. If the deadline is 10
days, the opponent will, as a practical matter, have 13 days to work on its response. If the party
instead serves the opponent by U.S. mail, the paper will not be delivered for at least two or three
days, giving the opponent only 10 or l 1 days to work on its response.

The Subcommittee discussed the three-day rule and decided that it should not be
abolished. The Subcommittee feared that, if it was abolished, parties would avoid personal
service, electronic service, and service by commercial carrier, and opt instead for U.S. mail. The 7
Subcommittee thought that it might make sense to apply the three-day rule only to service byL

U.S. mail, but the rules of practice and procedure were just amended in 2002 to extend the three-

day rule to electronic service, reflecting a decision that the Standing Committee made on the K
recommendation of the Subcommittee on Technology. Our Subcommittee did not feel
comfortable revisiting such a recent decision of the Standing Committee. However, at its
Januarzy meeting, the Standing Committee indicated, that it would like guidance from the advisory [7
committees regarding whether its decision should be revisited.

Our Subcommittee was also reluctant to address the question of whether to modify the K
three-day rule because the question implicates several other issues. In many courts, electronic
service and filing is now mandatory for most parties. Those parties will file and serve

-4-
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L

L electronically no matter what the three-day rule provides. The fact that mandatory electronic
filing and service is likely to become pervasive within the next decade may have implications for
whether the three-day rule should maintained. In addition, the three-day rule is necessary only
because, under the rules of practice and procedure, service by U.S. mail is effective on mailing,
service by commercial carrier is effective on delivery to the carrier, and service by electronic
means is effective on transmission. If service were effective on some other event - such as
receipt - then the justification for the three-day rule would disappear. The problems with the
three-day rule may justify a reexamination of the rules regarding the effectiveness of service.

The Subcommittee determined, and the Standing Committee agreed, that this issue is best
addressed, at least as an initial matter,, by the advisory committees. If there is strong sentimentK for change among the advisory commiteeSg, then either the Subcommittee on Technology or
another subcommittee will likely be asked to coordinate work on this issue, as it is obviouslyzimportant to maintain consistency among the rules of practice and procedure.

Thank you for your assistance with these matters.

E

L
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L i. SCOPE OF TIME-COMPUTATION RULES

E A. Appellate Rule

Rule 26. Computing and Extending Time

L (a) Computing Time. The following rules apply in computing any period of

time specified in these rules or in any local rule, court order, or applicable
E statute ....

B. Bankruptcy Rule

Rule 9006. Time

K (a) Computation. In computing any period of time prescribed or allowed by
these rules or by the Federal Rules of Civil Procedure made applicable by
these rules, by the local rules, by order of court, or by any applicable

L statute ....

C. Civil Rule

Rule 6. Time

(a) COMPUTATION. In computing any period of time prescribed or
allowed by these rules, by the local rules of any district court, by order of court, or
by any applicable statute ....

L
D. Criminal Rule

L Rule 45. Computing and Extending Time

E (a) Computing Time. The following rules apply in computing any period of
time specified in these rules, any local rule, or any court order ....

L E. Comment

Appellate Rule 26(a), Bankruptcy Rule 9006(a), and Civil Rule 6(a) make clear

E that their time-computation provisions apply to any "applicable statute," as well as
to federal rules, local rules, and court orders. For some reason, Criminal Rule
45(a) does not mention "applicable statutes." I do not know why the newly
restyled Criminal Rule is inconsistent with the other rules, but the Subcommittee
may want to address this inconsistency.

L
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II EXCLUDING DAY OF EVENT

A. Appellate Rule

Rule 26. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of 7
time specified in these rules or in any local rule, court order, or applicable
statute:

(1) Exclude the day of the act, event, or default that begins the period.

B. Bankruptcy Rule

Rule 9006. Time 7
(a) Computation. In computing any period of time prescribed or allowed by

these rules or by the Federal Rules of Civil Procedure made applicable by E
these rules, by the local rules, by order of court, or by any applicable
statute, the day of the act, event, or default from which the designated
period of time begins to run shall not be included. L

C. Civil Rule
L

Rule 6. Time

(a) COMPUTATION. In computing any period of time prescribed or 7
allowed by these rules, by the local rules of any district court, by order of court, or

by any applicable statute, the day of the act, event, or default from which the
designated period of time begins to run shall not be included. E

D Criminal Rule E
Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of

time specified in these rules, any local rule, or any court order:

(1) Day of the Event Excluded. Exclude the day of the act, event, or
default that begins the period. 7

-2- 
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L E. Comment

Appellate Rule 26(a)(1), Bankruptcy Rule 9006(a),, Civil Rule 6(a), and Criminal
Rule 45(a)(1) are consistent in substance and, as far as I know, have created no
problems for the bench or bar. It appears that only "restyling" to make the
language consistent may be needed.

Il. 11-DAY RULE: EXCLUDING INTERMEDIATE SATURDAYS, SUNDAYS, AND
LEGAL HOLIDAYS

A. Appellate Rule

Rule 26. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of
time specified in these rules or in any local rule, court order, or applicable

L statute:

(2) Exclude intermediate Saturdays, Sundays, and legal holidays when
the period is less than 11i days, unless stated in calendar days.

L
B. Bankruptcy Rule

KRule 9006. Time

(a) Computation. In computing any period of time prescribed or allowed by
L these rules or by the Federal Rules of Civil Procedure made applicable by

these rules, by the local rules, by order of court, or by any applicable
statute.... When the period of time prescribed or allowed is less than 8
days, intermediate Saturdays, Sundays, and legal holidays shall be

7excluded in the computatiom

C. Civil Rule

L Rule 6. Time

(a) COMPUTATION. In computing any period of time prescribed or
allowed by these rules, by the local rules of any district court, by order of court, or
by any applicable statute .... When the! period of time prescribed or allowed is

p
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K
less than 11 days, intermediate Saturdays, Sundays, and legal holidays shall be
excluded in the computation.

D. Criminal Rule LJ

Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of
time specified in these rules, any local rule, or any court order:

E*

(2) Exclusion from Brief Periods. Exclude intermediate Saturdays, K
Sundays, and legal holidays when the period is less than 11 days.

E. Comment

Appellate Rule 26(a)(2), Bankruptcy Rule 9006(a), Civil Rule 6(a), and Criminal
Rule 45(a)(2) are consistent in substance, with two exceptions. First, the dividing
line under the Bankruptcy Rule is 8 days, whereas the dividing line under the
Appellate, Civil, and Criminal Rules is 11 days. Second, the Appellate Rule alone
recognizes the concept of "calendar days." (More about calendar days below.)

The "11-day rule" (which I will call it, for the sake of simplicity) is the most
criticized of the time-computation rules. The 11-day rule makes computing
deadlines unnecessarily complicated and leads to counterintuitive results - such f-
as parties sometimes having less time to file papers that are due in 14 days than
they have to file papers that are due in 10 days.3 The Subcommittee should
consider eliminating the 11-day rule and providing instead that "days are days" -

i.e., that intermediate Saturdays, Sundays, and legal holidays are always counted,

no matter how long the deadline. A "days are days" rule would also moot the L

If a ten-day period and a fourteen-day period start on the
same day, which one ends first? Most sane people would suggest
the ten-day period. But, under the Federal Rules of Civil
Procedure, time is relative. Fourteen days usually lasts fourteen
days. Ten days, however, never lasts just ten days; ten days always
lasts at least fourteen days. Eight times per year ten days can last
fifteen days. And, once per sear, ten days can last sixteen days. K

Miltimore Sales, Inc. v. Int'l Rectifier, Inc., 412 F.3d 685, 686 (6th Cir. 2005). Ed Cooper points

out that a 10-day deadline can actually extend to 17 days, if it begins running on a Friday, 7
December 22.L
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inconsistency between the 8-day dividing line in the Bankruptcy Rule and the 11-
day dividing line in the Appellate, Civil, and Criminal Rules.r"

L IV. CALENDAR DAYS

E A. Appellate Rule

EAs noted above, the Appellate Rules alone recognize the concept of "calendar
days." Appellate Rule 26(a)(2) provides that, in computing a deadline of less than
11 days, intermediate Saturdays, Sundays, and legal holidays should be excluded

E unless the deadline is stated in, calendar dqy. If the deadline is stated in calendar
days, then "days are days," and intermediate Saturdays, Sundays, and legal

E holidays are counted.

Only one deadline in the Appellate Rules is stated in calendar days: Appellate
Rule 41(b) requires that "[t]he court's mandate must issue 7 calendar days after

LI the time to file a petition for rehearing expires, or 7 calendar days after entry of an
order denying a timely petition for panel rehearing, petition for rehearing en banc,

Eor motion for stay of mandate, whichever is later."

In addition, Appellate Rule 26(c) - the "3-day rule" (discussed below) - is
stated in calendar days: "When a party is required or permitted to act within a
prescribed period after a paper is served on that party, 3 calendar days are added to
the prescribed period unless the paper is delivered on the date of service stated inLthe proof of service." (The equivalent provision in the Bankruptcy, Civil, and
Criminal Rules is simply stated in "days.")

Finally, Appellate Rule 25(a)(2)(B)(ii) provides that a brief or appendix is timely
filed if, on or before the last day for filing, it is "dispatched to a third-party
commercial carrier for delivery to the clerk within 3 calendar days." And

E Appellate Rule 25(c)(1)(C) lists as an authorized method of service transmittal
"by third-party commercial carrier for delivery within 3 calendar days."

E B. Bankruptcy Rule

The Bankruptcy Rules do not refer to calendar days.

C. Civil Rule

The Civil Rules do not refer to calendar days.
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D. Criminal Rule

The Criminal Rules do not refer to calendar days.

E. Comment

The use of calendar days by the Appellate Rules - but not by the Bankruptcy,
'Civil, or Criminal Rules - is a major inconsistency in the time-computation
rules. The inconsistency would not exist but for the 11-day rule. If that rule were
eliminated - if "days were days" - then the Appellate Rules would no longer

need to use the concept of calendar days, as all days would be counted as calendar
days. This is another reason for the Subcommittee to consider eliminating the 11-
day rule.

V. LAST DAY OF PERIOD ON SATURDAY, SUNDAY, OR LEGAL HOLIDAY

A. Appellate Rule

Rule 26. Computing and Extending Time E
(a) Computing Time. The following rules apply in computing any period of

time specified in these rules or in any local rule, court order, or applicable
statute:

Li
(3) Include the last day of the period unless it is a Saturday, Sunday,

[or] legal holiday ....

B. Bankruptcy Rule

Rule 9006. Time 1
(a) Computation. In computing any period of time prescribed or allowed by

these rules or by the Federal Rules of Civil Procedure made applicable by
these rules, by the local rules, by order of court, or by any applicable
statute .... The last day of the period so computed shall be included,
unless it is a Saturday, a Sunday, or a legal holiday.., in which event the
period runs until the end of the next day which is not one of the,
aforementioned days. E

E
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C. Civil Rule

Rule 6. Time

(a) COMPUTATION. In computing any period of time prescribed or
allowed by these rules, by the local rules of any district court, by order of court, or
by any applicable statute .... The last day of the period so computed shall be
included, unless it is a Saturday, a Sunday, or a legal holiday ... in which event
the period runs until the end of the next day which is not one of the
aforementioned days.

D. Criminal Rule

Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of
time specified in these rules, any local rule, or any court order:

(3) Last Day. Include the last day of the period unless it is a Saturday,
Sunday, [or] legal holiday .... When the last day is excluded, the
period runs until the end of the next day that is not a Saturday,
Sunday, [or] legal holiday ....

E. Comment

Appellate Rule 26(a)(3), Bankruptcy Rule 9006(a), Civil Rule 6(a), and Criminal
Rule 45(a)(3) are consistent in substance, and, as far as I know, neither the bench
nor the bar have had difficulty understanding that when a deadline ends on a
Saturday, Sunday, or legal holiday, the deadline is extended to the next day that is
not a Saturday, Sunday, or legal holiday. It appears that only "restyling" to make
the language consistent may be needed.

VI. LAST DAY OF PERIOD ON DAY CLERK'S OFFICE INACCESSIBLE

A. Appellate Rule

Rule 26. Computing and Extending Time
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(a) Computing Time. The following rules apply in computing any period of
time specified in these rules or in any local rule, court order, or applicable
statute:

(3) Include the last day of the period unless... if the act to be done is Wll

filing a paper in court - [it is] a day on which the weather or other
conditions makes the clerk's office inaccessible. K

B. Bankruptcy Rule

Rule 9006. Time

(a) Computation. In computing any period of time prescribed or allowed by 7
these rules or by the Federal Rules of Civil Procedure made applicable by
these rules, by the local rules, by order of court, or by any applicable
statute .... The last day of the period so computed shall be included, E
unless... when the actto be done is the filing of a paper in court, [it is] a
day on which weather or other conditions have made the clerk's office
inaccessible, in which event the period runs until the end of the next day L
which is not one of the aforementioned days.

C. Civil Rule 1

Rule 6. Time
L

(a) COMPUTATION. In computing any period of time prescribed or
allowed by these rules, by the local rules of any district court, by order of court, or
by any applicable statute .... The last day of the period so computed shall be

included, unless... when the act to be done is the filing of a paper in court, [it is]

A day on which weather or other conditions have made the office of the clerk of
the district court inaccessible, in which event the period runs until the end of the
next day which is not one of the aforementioned days.

D. Criminal Rule 
[

Rule 45. Computing and Extending Time L

(a) Computing Time. The following rules apply in computing any period of
time specified in these rules, any local rule, or any court order: [

Li
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(3) Last Day. Include the last day of the period unless it is a... day
on which weather or other conditions make the clerk's office
inaccessible. When the last day is excluded, the period runs until
the end of the next day that is not a Saturday, Sunday, legal
holiday, or day when the clerk's office is inaccessible.

E. Comment

Appellate Rule 26(a)(3), Bankruptcy Rule 9006(a), Civil Rule 6(a), and Criminal
L Rule 45(a)(3) are consistent in substance, except that newly restyled Criminal

Rule 45(a)(3) eliminates the "act to be done is filing" qualifier. The reason for
this omission is not clear to me, but the Subcommittee may wish to address it.

The Subcommittee may also wish to consider whether to address the myriad
problems that will arise as electronic filing becomes pervasive. For example,
suppose that the clerk's office is physically open, but electronic filing is not
possible because of problems with the clerk's computer system? Or because of
problems with the filing attorney's or party's computer system? Or suppose the
opposite: The clerk's office is physically closed, but electronic filing is possible
24 hours per day, 365 days per year. Should the rules provide that a paper that is

L filed electronically at 11:59 p.m. on the last day of a deadline is timely, even
though it was filed after clerk's office had closed?

L My summer research assistant looked at a sample of local and state rules, but was
unable to find any provision directed specifically at electronic accessibility. It
may be that attempting to address these issues now would be premature, and that
we should instead give courts and local rulemakers a few years to identify the
issues that electronic filing will present and experiment with various means of
addressing those issues.

K VII. DEFINITION OF "LEGAL HOLIDAY"

A. Appellate Rule

Rule 26. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of
time specified in these rules or in any local rule, court order, or applicable

rstatute:
L
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Li

(4) As used in this rule, "legal holiday" means New Year's Day,
Martin Luther King, Jr.'s Birthday, Presidents' Day, Memorial
Day, Independence Day, Labor Day, Columbus Day, Veterans',L
Day, Thanksgiving Day, Christmas Day, and any other day
declared a holiday by the President, Congress, or the state in which
is located either the district court that, rendered the challenged
judgment or order, or the circuit clerk's principal office.

B. Bankruptcy Rule

Rule 9006. Time

(a) Computation.... As used in this rule... "legal holiday" includes New

Year's Day, Birthday of Martin Luther King, Jr., Washington's Birthday,
Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans Li
Day, Thanksgiving Day, Christmas Day, and any other day appointed as a
holiday by the President or the Congress of the United States, or by the
state in which the court is held.

C. Civil Rule L
Rule 6. Time

(a) COMPUTATION.... As used in this rule. . . , "legal holiday" includes [7
New Year's Day, Birthday of Martin Luther King, Jr., Washington's Birthday,
Memorial Day, Independence Day, Labor Day, Columbus Day, Veterans Day,
Thanksgiving Day, Christmas Day, and any other day appointed as a holiday by L
the President or the Congress of the United States, or by the state in which the
district court is held. F

D. Criminal Rule

Rule 45. Computing and Extending Time

(a) Computing Time. The following rules apply in computing any period of
time specified in these rules, any local rule, or any court order:

* * * * * Li

(4) "Legal Holiday" Defined. As used in this rule, "legal holiday"
means: i
(A) the day set aside by statute for observing: Li
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(D) New Year's Day;

(ii) Martin Luther King, Jr.'s Birthday;
L

(iii) Washington's Birthday;

L (iv) Memorial. Day;

(v) Independence Day;

(vi) Labor Day;

(vii) Columbus Day;

(viii) Veterans' Day;

(ix) Thanksgiving Day;

(x) Christmas Day; and

E (B) any other day declared a holiday by the President, the

Congress, or the state where the district court is held.

E E. Comment

r- Appellate Rule 26(a)(4), Bankruptcy Rule 9006(a), Civil Rule 6(a), and Criminal
L Rule 45(a)(4) are essentially consistent in substance, with the one difference

reflecting the fact that most of the circuit courts to which the Appellate Rules
apply encompass more than one state, whereas most of the bankruptcy and district

L courts to which the Bankruptcy, Civil, and Criminal Rules apply encompass only
one state. As far as I know, this provision has not created any difficulties and

E needs only to be "restyled" to make the language consistent.

K VIII. 3-DAY RULE: ADDING 3 DAYS UNLESS PERSONALLY SERVED

A. Appellate Rule

Rule 26. Computing and Extending Time
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(c) Additional Time after Service. When a party is required or permitted to [
act within a prescribed period after a paper is served on that party, 3
calendar days are added to the prescribed period unless the paper is
delivered on the date of service stated in the proof of service. For El

purposes of Rule 26(c), a paper that is served electronically is not treated
as delivered on the date of service stated in the proof of service.

B. Bankruptcy Rule

Rule 9006. Time L

(1) Additional time after service by mail or under Rule 5(b)(2)(C) or (D)
F.R.Civ.P. When there is a right or requirement to do some act or [7
undertake some proceedings within a prescribed period after service-of a
notice or other paper and the notice or paper other than process is served
by mail or under Rule 5(b)(2)(C) or (D) F. R. Civ. P., three days shall be
added to the prescribed period.

77

C. Civil Rule L

Rule 6. Time
Li

(e) I ADDITIONAL TIME AFTER SERVICE UNDER RULE 5(b)(2)(B), (C), OR j

(D). Whenever a party has the right or is required to do some act or take some
proceedings within a prescribed period after the service of a notice or other paper
upon the party and the notice or paper is served upon the party under Rule E
5(b)(2)(B), (C), or (D), 3 days shall be added to the prescribed period.

D. Criminal Rule E
Rule 45. Computing and Extending Time

(c) Additional Time After Service. When these rules permit or require a
party to act within a specified period after a notice or a paper has been
served on that party, 3 days are added to the period if service occurs in theH
manner provided under Federal Rule of Civil Procedure 5(b)(2)(B), (C), or
(D).

L
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L E. Comment

Appellate Rule 26(c), Bankruptcy Rule 9006(f), Civil Rule 6(e), and Criminal
Rule 45(c) are essentially consistent. The only differences reflect the fact that the
service authorized under Appellate Rule 25(c) differs from the service authorized
under Civil Rule 5(b) (which is incorporated by reference into the Bankruptcy
Rules4 and the Criminal Rules5). For example, Appellate Rule 25(c)(1)(C)
authorizes service by third-party commercial carriers such as Federal Express,
while Civil Rule 5(b)(2)(D) authorizes such service only if the party being served
has consented.

The Subcommittee should consideir: whether the 3-day rule might be eliminated as
part of a general effort to ensure that, to the extent possible, "days are days." The
3-day rule complicates time computation by forcing parties to figure out whether
or not they get 3 extra days. In the past, parties have had particular difficulty
grasping the fact that the 3-day rule applies only when a deadline is triggered by
the service of a paper, and not when a deadline is triggered by some other event,
such as thefiling of a paper or the entry' of a court order.

The 3-day rule harkens back to the time when almost all service was either in
person or by mail. The concern was that a party facing, say, a 10-day deadline to
respond to a paper would have 10 real days if the paper was served personally, but
only about 7 real days if the paper was served by mail. The 3-day rule was
designed to put all served parties in-roughly the same position and thus to
eliminate strategic behavior by serving parties.

Today, the 3-day rule has been expanded to cover every type of service except
personal service, and thus it seems likely that 3 days are being added to the vast
majority of service-triggered deadlines. Rather than continue to complicate time
computation with the 3-day rule, the Subcommittee may want to consider
abolishing the rule, leaving the advisory committees free to add 3 days to those
service-triggered deadlines that need the extra time.

Abolishing the 3-day rule would simplify time computation. It might, however,
introduce the type of strategic behavior that the 3-day rule was designed to curtail.
For example, a party might opt for mail rather than electronic or personal service
in order to give his or her opponent 2 or 3 fewer days to work on a response.
Note, though, that similar incentives already exist under the present rule. IFor
example, a party might opt for mail rather than electronic service because,

4See FED. R. BANKR. P. 7005.

E 5See FED. R. CRIM. P. 49(b).
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although both gain the benefit of the 3-day rule, mail service is likely to take 2 or L
3 days, whereas electronic service is likely to be instantaneous. DK

IX. OTHER ISSUES

There are several issues that the rules of practice and procedure do not currently address L
but perhaps should. Those issues include the following:

A. Deadlines stated in hours K
Congress is increasingly imposing (or considering imposing) deadlines stated in
hours, without giving any instructions about howthose deadlines should be
computed. For example, the Justice for All Act of 2004 provides that, if a victim
of a crime files a mandamus petition complaining that the district court has denied K
the victim the rights that he or she enjoys under the Act, "[t]he court of appeals
shall take up and decide such application forthwith within 72 hours after the
petition has been filed." 18 U.S.C. § 3771(d)(3). Kll
Suppose such a petition is filed at 2:00 p.m. on Thursday. By when must the court -

of appeals "take up and decide" the petition? By 2:00 p.m. Sunday? By 9:01 a.m.
Monday? By 2:00 p.m. Monday? By 2:00 p.m. Tuesday? By 5:00 p.m. Tuesday?

The Subcommittee may want to recommend new provisions describing how L
deadlines stated in hours should be computed. This would be a difficult drafting
exercise - made more difficult by the fact that, as far as I can tell, no local rules
or state rules address the computation of deadlines stated in hours. L

B. "Backward-looking" deadlines

The rules are silent about how backward-looking deadlines are computed. For

example, Civil Rule 56(c) provides that a summary judgment motion "shall be

served at least 10 days before the time fixed for the hearing." If the 10th day falls

on a Saturday, must the motion be served by the previous Friday or by the
following Monday? The Subcommittee may want to consider proposing template K
language that would address this issue.

Li
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C. Deadlines stated in 7-day increments

r Ed Cooper has suggested the possibility that all deadlines could be stated in 7-day
increments - i.e., 7 days, 14 days, 21 days, etc. This would reduce the problem
of deadlines ending on a Saturday or Sunday, although it would not eliminate the

E problem altogether (parties can be served on - and thus deadlines can run from
L - a Saturday or Sunday), nor reduce the problem of deadlines ending on legal,

holidays.

L

L

L

L
E

LE
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LRule 6. Computing and Extending Time

[ 1 (a) Computing Time. The following rules apply in

2 computing any time period specified in these rules or in any

[3 local rule, court order, or statute.

4 (1) Period Stated in Days. When the period is stated in

E 5 days,

6 (A) exclude the day of the act, event, or default that

E 7 triggers the period;

K 8 (B) count every day, including intermediate

9 Saturdays, Sundays, and legal holidays; and

E 10 (C) include the last day of the period unless it is a

11 Saturday, Sunday, legal holiday, or - if the act to be

12 done is filing a paper in court - a day on which

L 13 weather or other conditions make the clerk's office

[ 14 inaccessible. When the last day is excluded, the

15 period continues to run until the end of the next day

16 that is not a Saturday, Sunday, legal holiday, or day

17 when the clerk's office is inaccessible.

K 18 (2) Period Stated in Hours. When the period is stated

19 in hours,

20 (A) begin counting immediately on the occurrence

21 of the act, event, or default that triggers the period;
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22 (B) count every hour, including hours during

23 intermediate Saturdays, Sundays, and legal holidays; K
24 and

25 (C) if the period would end at a time on a Saturday, [2
26 Sunday, legal holiday, or - if the act to be done is E,
27 filing a paper in court - a day on which weather or

28 other conditions make the clerk's office E

29 inaccessible, then continue the period until the same E

30 time on the next day that is not a Saturday, Sunday,

31 legal holiday, or day when the clerk's office is

32 inaccessible.

33 (3) "Legal Holiday"Defined. "Legal holiday" means:

34 (A) the day set aside by statute for observing

35 New Year's Day, Martin Luther King Jr.'s E

36 Birthday, Washington's Birthday,

37 Memorial Day, Independence Day, Labor

38 Day, Columbus Day, Veterans' Day,

39 Thanksgiving Day, or Christmas Day; and L

40 (B) any other day declared a holiday by the F]
41 President, Congress, or the state where the

42 district court is located. E
U
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L Committee Note

Subdivision (a). Subdivision (a) has been amended to
simplify and clarify the provisions that describe how deadlines are
computed. Subdivision (a) governs the computation of any time
period found in a Federal Rule of Civil Procedure, a local rule, a court
order, or a statute. A local rule may not direct that a deadline be
computed in a manner inconsistent With subdivision (a). See Rule
83(a)(1).

The time-computation provisions of subdivision (a) apply
only when a time period needd to be computed. They do not apply
when a fixed time to act is set. If, far example, a rule or order
requires that a paper be filed "no later than November 1, 2007," then
the paper is due on November 1, 2007. ]But if a rule or order requires
that a paper be filed "within 10 days" or "within 72 hours,"
subdivision (a) describes how that deadline is computed.

Subdivision (a)(1). -New subdivision (a)(1) addresses the
computation of time periods that are stated in days. (It also applies
to the rare time periods that are stated in weeks, months, or years.
See, e.g., Fed. R. Evid. 901(b)(8).)

Under former Rule 6(a), a period of 11 days or more was
computed differently than a period of 10 days or less. Intermediate
Saturdays, Sundays, and legal holidays were included in computing
the longer periods, but excluded in computing the shorter periods.
Former Rule 6(a) thus made computing deadlines unnecessarily
complicated and led to counterintuitive results. For example, a 10-
day period and a 14-day period that started on the same day usually
ended on the same day - and, not infirequently, the 10-day period[ actually ended later than the 14-day period. See Miltimore Sales, Inc.
v. Int'l Rectifier, Inc., 412 F.3d 685, 6816 (6th Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no
L matter the length) are computed in the same way. The day of the act,

event, or default that triggers the deadline is not counted. Every other
day-- including intermediate Saturdays, Sundays, and legal holidays

- is counted, with only one exception: If the period ends on a
Saturday, Sunday, or legal holiday, then the deadline is extended to
the next day that is not a Saturday, Sunday, or legal holiday. (When
the act to be done is filing a paper in court, a day on which the clerk's[ office is not accessible because of the weather or another reason is
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treated like a Saturday, Sunday, or legal holiday.) Thus, a paper that 0i
must be filed within 10 days after the entry of an order on Tuesday,
August 21, 2007, is due on Friday, August 31, 2007. But a paper that
must be filed within 10 days after the entry of an order on
Wednesday, August 22, 2007, is not due until Tuesday, September 4,
2007, because the tenth day (September 1),is a Saturday and Monday
(September 3)'is Labor Day. Li

The Federal Rules of Civil Procedure contain both forward-
looking time periods and backward-looking time periods. A forward-
looking time period requires something to be done within a period of
time after an act, event, or default. See, e.g., Rule 59(b) (motion for
new trial "shall be filed no later than 10 days after entry of the
judgment"). A backward-looking time period requires something to
be done within a period of time before an act, event, or default. See,
e.g., Rule 56(c) (summary judgment motion "shall be served at least
10 days before the time fixed for the hearing"). In determining what
is the "next" day for purposes of subdivision (a)(1)(C) (as well as for
purposes of subdivision (a)(2)(C)), one should continue counting in
the same direction - that is, forward when computing a forward-
looking period and backward when computing a backward-looking U
period. If, for example, a paper is'due within 10 days after an event,
and the tenth day falls on Saturday, March 15, then the paper is due
on Monday, March 17. But if a paper is due 10 days before an event, E,
and the tenth day falls on Saturday, March 15, then the paper is due
on Friday, March 14.

Periods previously expressed as 10 days or less will be
shortened as a practical matter by the decision to count intermediate
Saturdays, Sundays, and legal holidays in computing all periods.
Many of those periods have been lengthened to compensate for the
change. See, e.g., [CITE].

Subdivision (a)(2). New subdivision (a)(2) addresses the
computation of time periods that are stated in hours. No such 7
deadline currently appears in the Federal Rules of Civil Procedure.
But some statutes contain deadlines stated in hours, see, e.g., 28
U.S.C. § 3771(d)(3), as do some court orders issued in expedited mi
proceedings.

Under new subdivision (a)(2), a deadline stated in hours starts I

to run immediately on the occurrence of the act, event, or default that
triggers the deadline. The deadline generally ends when the time ,
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expires. If, however, the deadline ends at a specific time (say, 2:00
p.m.) on a Saturday, Sunday, or legal holiday, then the deadline is
extended to the same time (2:00 p.m.) on the next day that is not a
Saturday, Sunday, or legal holiday. (Again, when the act to be done
is filing a paper in court, a day on which the clerk's office is not
accessible because of the weather or another reason is treated like a
Saturday, Sunday, or legal holiday.)

Subdivision (a)(3). New subdivision (a)(3) defines "legal
holiday" for purposes of the Federal Rules of Civil Procedure,
including the time-computation provisions of subdivisions (a)(1) and
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Rule 30(b)(6) Issues

May, 2006

At its October, 2005, meeting, the Committee discussed a number of issues concerning the

operation of Rule 30(b)(6), including receiving a presentation from David Bemick, a past member

of the Standing Committee. Thereafter a Rule 30(b)(6) Subcommittee was formed, and it has probed

further into these issues. The question now before the Committee is whether the Subcommittee

should attempt to draft amendment language to deal with the issues identified. This memorandum

will introduce the work done since last October and the issues that emerged.

Survey of Bar Groups

and Subcommittee Reaction

The questions discussed last October were brought to the Committee's attention by a

submission from the New York State Bar Association that was included in the agenda materials for

the October meeting. After the meeting, the Subcommittee determined that additional input would

be extremely useful and decided to send an inquiry about Rule 30(b)(6) practice to a number of bar

groups. A copy of the inquiry is included with these agenda materials. It was sent to all bar groups

that had submitted commentary on the E-Discovery amendment proposals. Thirteen comments were

received in response. Many were obviously based on considerable work and surveying of bar group

members. A summary ofthose comments was prepared and is included with these agenda materials.

Any member who wishes to see individual comments, or all the comments, can obtain them from

'James Ishida of the Rules Committee Support Office ([202] 502-1820 or JamesIshida

@ao.uscourts.gov).

After the survey was completed and the summary of the comments had been prepared, the,

Subcommittee met by conference call to consider next steps. A copy of the notes of that conference

call is included in these agenda materials. This memorandum introduces the issues emerging from

that discussion, and also mentions some topics that the Subcommittee decided need not be brought

forward for discussion.

Objectives of Rule 30(b)(6)

A reminder of the objectives of Rule 30(b)(6) seems in order at the outset, before turning to

present issues. Prior to 1970, there was much concern with "bandying," a label attached to the

reported practice of some organizational litigants that imposed on their opponents the considerable
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30b6522.wpd 2 30(b)(6) Issues 7
task of locating a person who could actually speak about the issues of the case on behalf of the

organization. That difficulty was portrayed as resulting sometimes from gamesmanship of the 7
organization, but it is important to recognize that locating a person with knowledge could be quite

difficult for the organization as well. Particularly with regard to events occurring in the distant past,

the organization could find it extremely challenging to dredge up reliable information about what

had happened. Corporate combinations, 'layoffs, etc., could present a similar problem even if the

events had occurred somewhat recently. 
E

One view of the rule, then, is that it presents a zero/sum situation in which there is an

unavoidable clash of interests between the party seeking discovery and the party asked to provide

it. The greater the reduction in the burden on the party seeking discovery, the greater the K
corresponding imposition of burden on the responding party. When the rule was introduced in 1970,

the Advisory Committee seemed to regard the burden on the responding party as much less 7
significant, for the Advisory Committee Note says that "[t]his burden is not essentially different form

that of answering interrogatories under Rule 33, and is in any case lighter than that on the examining

party ignorant of who in the corporation has knowledge." Given the free-ranging and spontaneous

nature of a deposition, compared with answering an interrogatory, one could debate this proposition.

But as recently three years ago, a magistrate judge wrote that "the underlying principle of the rule E
is to shift the burden of determine who is able to provide information from the requesting party to

the corporation." Schenkier, Deposing Corporations and Other Fictive Persons: Some Thoughts on E

Rule 30(b)(6), 29 Litigation 20, 22 (Winter 2003). E
The salience of this background Js that an undercurrent of the following discussion is the

concern among some bar groups that revisions of the rule might inappropriately shift the burden of

obtaining information back onto the discovering party and revive a version of bandying.

Values of Rule 30(b)(6) practice L

and concerns about changes to the rule

Many of the respondents emphasized the importance of Rule 30(b)(6) in providing needed

information, and several were quite concerned about changes that might hobble it. Several of the E
groups submitting comments are made up of members who regularly use the rule, and they reported

that their main difficulty had been in obtaining compliance with the rule's expectation (and the

caselaw' s requirement) that the responding party adequately prepare the designated person to testify.

At the same time, among those lawyers who had to prepare witnesses for such depositions, there was
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recognition that this could involve a very considerable effort. Some who emphasized the burden of

Epreparation also urged that sanctions be used vigorously when there is a failure to prepare

adequately.F
Some groups were rather vehement about their view that the rule should not be changed. See,K e.g., Calif. Employ. Lawyers' Ass'n (saying that there does not appear to be any showing of

problems that justify amendments); Consumer Att'ys of Calif. (urging the committee to reject

proposals to amend the rule).' Other groups cited the need to amend the rule to address or provide

E guidance on specific matters. See, e.g., Amer. C"oll. of Trial Lawyers (favoring a clarification

whether questioning beyond the topics identified in the notice is allowed); N.Y. State Bar Ass'n

K (favoring an amendment forbidding preclusive effect for testimony of 30(b)(6)witnesses, another

directing that only one 30(b)(6) deposition of a party be allowed unless there is a stipulation or court

K order for additional such depositions, and another limiting such depositions -- no matter how many

representatives are designated -- to one day of seven hours).

E Limiting the scope ofRule 30(bf(6)

E depositions to locating sources ofproof

One idea that was discussed during the October meeting was to refocus the rule so that it

L would require a responding party only to identify sources of information. Such a change would

permit the party seeking discovery then to use conventional discovery devices to obtain theK information, and would excuse the organization from providing answers to "substantive" questions

about the events underlying the case. This narrowing, in turn, could reduce the burden of preparing

for a deposition and the risk of inappropriate foreclosure of proof by the organization regarding
topics covered in the deposition.

L

E ' The Federal Courts Committee of the Assoc. of the Bar of the City of New York observed as
follows:

E While our members understand that Rule 30(b)(6) offers the potential for abuse, their experience
suggests that abuse of this Rule is no more likely than that accompanying any other discovery
device, and that the potential for abuse is suitably managed by the district court's supervision of
the process. In addition, existing case law surrounding the Rule provides sufficient guidance
about which practices are unlikely to meet with court approval in the event disputes arise. With
this context, the Association does not believe an amendment would improve the effectiveness of
Rule 30(b)(6) or provide any greater protection against attempted abuse.
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One question raised by this possibility was the degree to which it corresponded to what the
Committee was trying to accomplish with the 1970 addition of Rule 30(b)(6). Research into the

deliberations of the Committee during the 1960s indicated that the goal then was broader than

requiring designation of sources of proof. A copy of the report on that research is included in the

agenda book.

The inquiry to bar groups nonetheless asked about whether this sort of change would have

a positive effect. Of the groups that discussed the idea, none supported it, and several criticized it

vigorously. The Subcommittee decided not to proceed further with this idea. As explained in the

notes to the Subcommittee's April 4 conference call, however, it did decide to bring forward six

topics for discussion. These numbered topics are discussed below.

(1) Treating answers in a 30(b)(6)

deposition as judicial admissions

The first issue that the Subcommittee decided to bring forward is the judicial admission

concern. The issue is whether an answer given by the 30(b)(6) witness -- including "I don't know" --

is a "judicial admission" in the sense that the organization is forbidden to offer evidence at trial that E
contradicts the answer. It seemed to the Subcommittee that this issue devolved into two distinct

topics -- whether the courts have been so treating such deposition answers, -and if so whether and E
how that should be changed. This memorandum therefore turns first to the state of the caselaw on

judicial admission treatment of Rule 30(b)(6) deposition responses. K
Caselaw on judicial admissions F

Several bar groups said that some courts have held that answers during 30(b)(6) depositions 7

are judicial admissions, or that there is a split of authority on the subject. These discussions are

covered in more detail in the attached summary of comments. See, e.g., ABA Section of Litigation

(reporting that counsel who regularly represent corporations said that they had faced arguments for K
the preclusive effect of 30(b)(6) testimony, and that the risk of preclusion increased the burden of

preparation); Amer. Coll. of Trial Lawyers (reporting that the rule can be, and has been, interpreted

to provide for a binding effect); Federation of Def. & Corp. Counsel (reporting that "[m]any courts

prohibit a party from submitting evidence that contradicts its deposition testimony"). Compare

Assoc. of the Bar of the City of New York (reporting that none of the members of its Committee on
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Federal Courts said that the issue had played an important role in one of their cases, but noting that

this could be due to the fact so few cases reach trial).

Some groups applauded giving binding effect to answers during a 30(b)(6) deposition. See,

e.g., ATLA (asserting that a corporation should be bound because the buck must stop somewhere);

Calif. Employ. Lawyers' Ass'n (asserting that if the answers did not bind the entity, the deposition

would be of very little value). Other groups that seemingly wanted such answers to be preclusive,

but reported that the courts did not so order. See, e.g., Nat. Employ Lawyers Ass'n (reporting that

30(b)(6) depositions are generally not given binding effect, but only used to impeach trial testimony).

We invited the groups to offer caselaw examples, and some of them did. A review of those

examples does not show that reported decisions often result in judicial admission treatment of

30(b)(6) testimony in ways that are troubling. Our initial research indicated that it was unclear

whether courts often treat the "binding" effect of Rule 30(b)(6) testimony to foreclose evidence from

outside the organization supporting a different version. Decisions that appear to do so may at heart

reflect the view that the organization did not adequately prepare its Rule 30(b)(6) witness, and that

information available to the organization was not presented as a result. In these circumstances,

courts may order that information not presented during the 30(b)(6) deposition, when it should have

been presented, cannot be presented later either. This view consistent with Rule 37(c)(1).

Except as a sanction for failure to do proper preparation, however, it seems flatly wrong to

say that the testimony of any party witness "binds" that party at trial and precludes it from offering

otherwise admissible evidence that supports competing conclusions. See e.g., Guenther v.

Armstrong Rubber Co., 406 F.2d 1315 (3d Cir. 1969) (even though plaintiff testified at trial that he

was injured by the explosion of a "black wall" tire, he could introduce evidence from other witnesses

that he was actually injured by the "white wall" tire that plaintiffs produced at trial as the offending

item).

The magistrate judge's decision that is regularly cited as emblematic of overly broad

application of preclusion under the rule stops short of treating the testimony as ajudicial admission.

See United States v. Taylor, 166 F.R.D. 356, 363 (M.D.N.C. 1996) ("answers given at a Rule

30(b)(6) deposition are not judicial admissions"). And the district court's affirmance of the

magistrate judge's decision appears to regard it as premised on the preparation obligation:
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The major thrust of UCC's appeal is its contention that it should not be held responsible for

preparing its Rule 30(b)(6) deposition witnesses at the time of their depositions. Rather, it

claims it should be allowed to continue their preparation after the depositions by being

allowed to dribble in its final positions through Fed. R. Civ., P. 26(e) supplementations and

Rule 26(a)(3) disclosures thirty days prior to trial, or else release them in a final deluge at

trial. The impracticality ofUCC's position is evident. The fact that this Case involves events

which occurred two or three decades ago does not alter the situation.

United States v. Taylor, 166 F.R.D. 367, 367-68 (M.D.N.C. 1996). Thus, this case is one of those L
later cited by the Seventh Circuit (which refused to follow the only aggressive decision favoring a

judicial admissions treatment) as rejecting the judicial admissions approach.

At least two recent court of appeals decisions appear to recognize that the organization is not E7
forbidden from offering evidence different from that provided in the testimony of its Rule 30(b)(6)

witness: F

Although Amana is certainly bound by Mr. Schnack's testimony, it is no more bound than

any witness is by his or her prior deposition testimony. A witness is free to testify differently E
from the way he or she testified in deposition, albeit at the risk of having his or her credibility

impeached by the introduction of the deposition.

R & B Appliance Parts, Inc. v. Amana Co., 258 F.3d 783, 786 (8th Cir. 2001); see also A.I. Credit 1
Corp. v. Legion Ins. Co., 265 F.3d 630, 637 (7th Cir. 2001) (rejecting the argument that Rule

30(b)(6) testimony constitutes a judicial admission).
L

Nonetheless, enthusiasts for use of 30(b)(6) remark that "The whole point of Rule 30(b)(6)

is that it creates testimony that binds the corporate entity. * * * It is extraordinary that there is so Ei
little case law on developing Rule 30(b)(6) as an offensive weapon to bind entities to their deposition

testimony and bar contrary trial testimony." Solovy & Byman, Rule 30(b)(6), Nat.L.J., Oct. 28, [7
1998, at B 13. A similar notion is found in a leading treatise: "It should be kept in mind that a Rule

30(b)(6) designee testifies on behalf of the corporation, and binds the entity with its testimony." 7 7
Moore's Federal Practice § 30.25[3] at 30-56.3. L

The caselaw cited by the responding bar groups provides some support for the judicial LJ
admission view. The strongest example is Rainey v. American Forest & Paper Ass'n, Inc., 26
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F.Supp.2d 83 (D.D.C. 1998), and it bears description in some detail as the sole reported case stronglyL endorsing a judicial admission attitude. The court refused to permit defendant to rely in response

to plaintiffs summary judgment motion on an affidavit from a former employee because the

W affidavit differed from the testimony given by defendant's 30(b)(6) witness. In this Fair Labor

Standards Act case, plaintiff s 30(b)(6) notice specified that her duties while employed by defendant

E were a topic to be covered in the deposition. Despite that, the 30(b)(6) witness made no suggestion

that plaintiff was exempt from the protections of that statute on the ground that she spent at least

50% of her time on managerial tasks. More generally, the court later found, this witness's testimony

was deficient in details" See id. at 92-9'3. After plaintiff moved for summary judgment, defendant

obtained and submitted an affidavit from plaintiffs former supervisor, who was one of its former

employees. The affidavit said that the former employee had personal knowledge of plaintiff's day-

to-day responsibilities, and that plaintiff had spent most of her time on managerial tasks.E
The court held that the affidavit could not be considered. It emphasized that the corporation

had a duty to prepare its designee "'to be able to give binding answers' on its behalf." Id. at 94.2

"Unless it can prove that the information was not known or was inaccessible, a corporation cannot

later proffer new or different allegations that could have been made at the time of the 30(b)(6)

deposition." Id. Even though defendant had identified the affiant (Kurtz) as plaintiff's supervisor

in other discovery, the court found that preclusion was required by the rule (id. at 95):

LL
2 The court quoted from lerardi v. Lorillard, Inc., 1991 WL 158911 (E.D.Pa., Aug. 13, 1991). In that

case, the court refused to grant defendant Hollingsworth & Vose Co. a protective order against having to
prepare a witness to testify about its practices with regard to asbestos activities decades in the past, when
it had manufactured the "Micronite" cigarette filter containing asbestos in the 1950s and 1960s.
Defendant argued it would face an undue burden if required to prepare a witness. The judge disagreed:
"Although this task may be somewhat difficult, it is clear that if a corporate employee familiar with the
structure and organization of the corporation would find this task difficult, plaintiffs, who have no such
familiarity, likely would find it impossible." Id. at * 1. The court added:

rL Defendant's suggested interpretation would permit defendants to profess ignorance of
information the plaintiffs request during a 30(b)(6) deposition, but then allow H & V to present
evidence on the same subject at trial. Defendant's interpretation, however, subverts the purpose
of Rule 30(b)(6). Under Rule 30(b)(6), a defendant has an obligation to prepare its designee to
be able to give binding answers on behalf of H & V. If the designee testifies that H & V does not
know the answer to plaintiffs' questions, H & V will not be allowed effectively to change its
answer by introducing evidence during trial. The very purpose of discovery is "to avoid trial by

L ambush."

Id. at *3.
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This result is supported not just by the text of Rule 30(b)(6) but by the purposes

underlying its promulgation. Foremost among those purposes, according to the Advisory 17
Committee Notes, is to "curb the 'bandying' by which officers or managing agents of a

corporation are deposed in turn but each disclaims knowledge of facts that are clearly known

to persons in the organization and thereby to it." In other words, the Rule aims to prevent

a corporate defendant from thwarting inquiries during discovery, then staging an ambush

during a later phase of the case. *** [I]t is clear that allowing it to introduce the Kurtz E
affidavit at this juncture would produce the very result that the Rule aims to forestall. If Ms.

Kurtz was -- as her affidavit suggests -- so closely involved with the human resources LE
department while plaintiff worked there, surely the information she has come forward with

was equally well-known at the time plaintiff sought to depose as corporate representative. 1
Defendant's failure to produce it then -- either by designated Ms. Kurtz as its representative

or by preparing its designees to represent what Kurtz knew -- clearly violated Rule 30(b)(6). E

It might be noted that this case seems to have involved a central and relatively simple issue --

whether plaintiff should be viewed as a managerial employee under the Act. But the court's

reasoning is very broad. It has not, however, been broadly accepted. To the contrary, the Seventh

Circuit had this to say about the Rainev decision while holding (as noted above) that 30(b)(6)

answers are not judicial admissions:

McPherson cites Rainey v. American Forest & Paper Ass'n, Inc., 26 F.Supp.2d 82, 94

(D.D.C. 1998), in support, but two other district courts have reached different conclusions 1
and we think theirs is the sounder view. See Indus. Hard Chrome, Ltd. v. Hetran, Inc., 92

F.Supp.2d 786, 791 (N.D,. Ill.) (",testimony given at a Rule 30(b)(6) deposition is evidence

which, like any other deposition testimony, can be contradicted and used for impeachment L
purposes"); United States v. Taylor, 166 F.R.D., 356, 362 n.6 (M.D.N.C. 1996 (testimony of

Rule 30(b)(6) designee does not bind corporation in sense of judicial admission). E

A.I. Credit Corp. v. Legion Ins. Co., 265 F.3d 630, 637 (7th Cir. 2001). In 2005, an Indiana L
appellate court, interpreting the analogous Indiana rule, quoted the Seventh Circuit view and

concluded that "[w]e agree with the Seventh Circuit and conclude that the testimony of an Ind. Trial E7
Rule 30(B)(6) designee does not bind a corporation in the sense of a judicial admission." Everage

L
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v. Northern Ind. Pub. Serv. Co., 825 N..E.2d 941,950 ([nd.App. 2005). Note also, as quoted above,

that the Eighth Circuit ruled against the judicial admission approach in 2001. See R & B Appliance

Parts, Inc. v. Amana Co., 258 F.3d 783, 786 (8th Cir. 2001).

The remainder of the cases cited in bar group submissions do not seem to raise significant

concerns. The leading example is Hyde v. Stanley Tools, 107 F.R.D. 992 (E.D. La. 2000). This is
the only case cited by the Moore treatise in support of the proposition that answers in a 30(b)(6)

deposition are "binding," and was cited by two of the bar groups that submitted comments. In that

Lcase, defendant's 30(b)(6) witness testified in"no uncertain terms" that the hammer that caused

plaintiff s injury was manufactured by defendant. He said that he reached this conclusion "after

close inspection of the hammer, including-microscopic inspection, and comparing the hammer to

Stanley drawings and specifications. [The witness] further determined that the hammer was

manufactured by Stanley between 1983 and 1986." Id. at 992. Plaintiff then moved for partial

summary judgment on the basis of this identification testimony about six months after the 30(b)(6)

deposition.

Defendant responded to the summary judgment motion with an affidavit from one of its

engineers asserting that the hammer was not one of its products. This engineer had been present

during the entire 30(b)(6) deposition but had not said anything when the designee gave his

unequivocal testimony identifying the hammer as defendant's product. The court refused to allow

the affidavit to be considered, citing sham affidavit cases. See id. at 993, citing Perma Research &

Devel. Co. v. Singer Co., 410 F.2d 572, 578 (2d Cir. 1969) ("If a party who has been examined at

length on deposition could raise an issue of fact simply by submitting an affidavit contradicting his

own prior testimony, this would greatly diminish the utility of summary judgment as a procedure for

screening out sham issues of fact."). Thus, the court was treating the 30(b)(6) deposition just like

any party deposition. The court also recognized leeway for the corporate party (id. at 993):

3 As noted by the Seventh Circuit, another district court decision rejects the judicial admission idea:

While Hestran and Global are bound by the testimony given by their designated representative
during the Rule 3 O(b)(6) deposition, such testimony is not a judicial admission that ultimately
decides an issue. The testimony given at a Rule 30(b)(6) deposition is evidence which, like any
other deposition testimony, can be contradicted and used for ,impeachment purposes.

Industrial Hard Chrome, Ltd. v. Hetran Inc., 92 F.Supp.2d 786, 791 (N.D. Ill. 2000).
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[C]ourts have allowed a contradictory or inconsistent affidavit to nonetheless be admitted if

it is accompanied by a reasonable explanation. [But this is not available because there is no

indication] that the expert report was based on newly discovered evidence or that [the

30(b)(6) witness] was somehow confused or made an honest mistake. [

E
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Other cases in bar group'submissions also involve the sham affidavit doctrine.' In addition, several

Linvolve a failure to produce a witness prepared in the manner required by the rule.5 It does not seem

S4 The following are the additional cases of this sort cited by the groups that submitted citations:
L

International Gateway Exchange, LLC v. Western Union Finan. Serv., Inc., 335 F.Supp.2d 131
7 (S.D.N.Y. 2004): The issue was whether defendant's delay in processing credit card transactions

breached the parties' agreement. Defendant took plaintiffs deposition pursuant to Rule 30(b)(6), and
plaintiff s representative admitted during the deposition that plaintiff was not contending that certain
delays constituted a breach of the agreement. After defendant moved for summary judgment, plaintiff
tried to retract this admission. The court said that "IGE cannot retract that testimony in opposing

LWestern Union's motion," but added that plaintiff submitted no evidence to support its assertion, and that
its submissions also violated the court's local rules on submission of material on a summary judgment
motion. See id. at 144-45.

Newport Electronics, Inc. v. Newport Corp., 157 F.Supp.2d 202 (D. Conn. 2001): In a service
mark infringement action, plaintiff took defendant's deposition using Rule 30(b)(6) and then moved for
summary judgment. In response to the motion, defendant submitted an affidavit conflicting with the
deposition testimony. Plaintiff argued that the court should strike the affidavit because the rule does not
permit a party to contradict or alter his 30(b)(6) testimony.. Id. at 219. Defendant responded that the rule
"does not-require a witness to be omniscient." The court granted the motion to strike the affidavit,

Einvoking the sham affidavit doctrine and also finding a violation of the rule's requirement to prepare the
witness (id. at 220):

r" The settled law in the Second Circuit is that "a party may not create a material issue of
L fact by submitting an affidavit in opposition to a summary judgment motion that, by omission or

addition, contradicts the affiant's previous deposition testimony." Rasking v. Wyatt Co., 125

F.3d 55, 63 (2d Cir. 1997). Here, Blake's affidavit contradicts statements in his deposition.
L Newport Corporation received notice of the topics on which Newport Electronics wished to

depose a 30(b)(6) witness; Blake was not at liberty, therefore, to delay reviewing information on
those topics until after the deposition and, thereby, submitting information in his affidavit which
contradicts statements in his deposition regarding his lack of knowledge on various topics.

'. Also cited was Mack v. United States, 814 F.2d 120 (2d Cir. 1987): This case does not involve a
30(b)(6) deposition. Plaintiff sued after being terminated by the FBI for cocaine use. Among other
things, he claimed that the FBI had violated the Fourth Amendment by asking him to submit to a
urinalysis. He has signed a consent form acknowledging that he had no obligationto submit to the test,

L and during his deposition had said that he had not been forced to give a sample and had been "totally
cooperative." But after defendants moved for summary judgment on this ground, plaintiff submitted an
affidavit in opposition asserting that he had submitted to the test in fear of loss of hisjob, and that he was

Lcoerced. The appellate court held that it was proper to grant defendants' motion for summary judgment
despite the filing of plaintiff s affidavit: "It is well settled in this circuit that a party's affidavit which
contradicts his own prior deposition testimony should be disregarded on almotion for summary
judgment." Id. at 124.

5 As noted in the previous footnote, failure to prepare issues were present in some of the shamraffidavit cases. Other cited cases seem principally to depend on failure to prepare:

Reilly v. Natwest Markets Group, Inc., 181 F.3d 253 (2d Cir. 1999): The court ruled that
defendant violated Rule 30(b)(6) by failing to produce two proposed witnesses as its representatives forrthe deposition, and that the trial court therefore properly barred them from testifying at trial. Although
this might be at tension with the rule, which does not require the designation of any particular witness,
the point for present purposes is that the decision was based on a violation of the rule. See id. at 268-69.

L
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that, except for the special preparation requirement in Rule 30(b)(6), these cases impose distinctive

requirements.

In sum, a considerable effort to identify caselaw support for the reported problem produced

limited grounds for uneasiness about courts treating 30(b)(6) answers as judicial admissions.

Possible amendment to address judicial admissions issue L7

Whatever the state of the caselaw, there remains some concern about inappropriate preclusion

of evidence based on ajudicial admission theory. It does not seem that any bar groups question the

basic idea that if a corporation properly prepares a witness it should not be held to the answers given

no matter what they are. At the same time, it also seems that orders foreclosing contradictory

evidence have on a number of instances been used by courts that concluded they were appropriate

to redress failure to comply with the rule's preparation requirement. Therefore, even though there

seems little reason to amend the rule solely to put into it theq accepted idea that there is a duty to

prepare, it may well be important to add that statement as a predicate to any limitation on the court's L

authority to make preclusion orders. For purposes of discussion only, it may be useful to indicate

how such an amendment might look:

(6) Notice or Subpoena Directed to an Organization. It its notice or subpoena,

a party may name as the deponent a public or private corporation, a partnership, an

association, or a governmental agency and must describe with reasonable particularity the

matters for examination. The named organization must then designate one or more officers,

directors, or managing agents, or designate other persons who consent to testify on its behalf;

and it may set out the matters on which each person designated will testify. A subpoena must

advise a nonparty organization of its duty to make this designation. The persons designated

must testify about information known or reasonably available to the organization. The L

responding organization must adequately prepare the person or persons designated to testify

Audiotext Commun. Network v. US Telecom, 1995 WL 625962 (D. Kan., Oct. 5, 1995): This
case is not about preclusion, but rather about requiring further testimony from plaintiff, who proffered a
witness not able to answer questions during a 30(b)(6) deposition. 'Although the questions were within
the scope of the deposition, the representative said that he could not answer them. The court emphasized
that the corporation must "prepare [the 30(b)(6) witnesses] so that they may give complete,
knowledgeable and binding answers on behalf of the corporation." Id. at * 13, quoting Marker v. Union L7
Fidelity Life Ins. Co., 125 F.R.D. 121, 126 (M.D.N.C. 1989). Concluding that this was a refusal or L
failure to answer deposition questions, the court ordered plaintiff to produce knowledgeable, prepared
corporate representatives for a further deposition at plaintiff s expense.
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so that they can testify as to the information known or reasonably available to the

L organization. If such preparation is adequately done, the court may not treat answers given

during the deposition as judicial admissions. This paragraph (6) does not preclude a

Ldeposition by any other procedure allowed by these rules.

L Undoubtedly improvements can be made in the language regarding both the duty to prepare

the witness and the restriction on the court's use of'judicial admission treatment. It should also be

noted that both ideas could be explored in greater detail in an accompanying Committee Note.

Whether such an amendment would be wise can certainly be debated. For one thing, the

LI caselaw does not show-a great need in reported cases :for making such a change. But making the

change could accomplish objectives favored by bar groups who submitted comments. Some favored

L adding an express requirement to prepare to the rule even though they acknowledged that it is well-

recognized in the caselaw. But as the National Ass'n of Consumer Advocates points out, something

E of the sort is probably implicit in the rule already as it says that the organization must send a person

to "testify" "on its behalf." And those worried about overuse of the rule might become uneasy about

fortifying the statement of the duty to prepare.'

Adding a limitation on judicial admission treatment seems contrary to the views of severalLsurveyed groups, although they don't appear to expect that the testimony will be more "binding" than

with any other litigant. Some ask why anyone would conduct the depositions at all if the answers

are not binding. See Calif Employ. Lawyers' Ass'n. As compared with a supplementation approach

(no. 2 below), this provision might be superior for responding parties because it would not carry with

E it the directive of Rule 3 7(c)(1) that material not provided through supplementation usually may not

be used in the case. Toathe contrary, the thrust of this possible change is that -- so long as the witness

is adequately prepared -- the material may be used. Nonetheless, it is also possible that the change

Emight promote use of judicial admission sanctions when the court does find a failure to prepare.

LIt might also be objected that the adequate preparation predicate could impose on the court

and the parties an onerous burden of determining whether such preparation has been adequate. But

E in all likelihood that would be an issue whether or not the rule were thus changed. As the caselaw

review above noted, courts presently invoke their attitudes toward adequate preparation as a criterion

in deciding whether to preclude organizational litigants from later submitting contradictory or
L inconsistent material.

L
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2. Supplementation

If the goal of the rule is to get requested information to the party seeking it, a

supplementation approach might be preferred to a judicial admission or preclusion approach.

Supplementation would provide a recognized avenue for a party to provide additional information

when it was not provided in the* 30(b)(6) deposition. It would thus treat 30(b)(6) depositions 7
differently from all other depositions (except depositions of expert witnesses). J

An obvious starting concern is whether such a change might undercut the duty to prepare.

As the American College Of Trial Lawyers put it, "[a] supplementation procedure would take some

of the burden and apprehension out of the preparation process, but it should not be allowed to serve

as a substitute for adequate preparation; otherwise a 30(b)(6) deposition would become an exercise

in which the answer to every question would be 'I will get back to you on that.' The right and duty

to supplement should be just that -- a supplement." Other groups caution that such an addition

would reduce incentives to prepare witnesses adequately. See, e.g., ATLA. Some say that it would -

have dramatic consequences. See, e.g., Calif. Employ. Lawyers' Ass'n (making such a change

would result in trial by ambush); Nat. Employ. Lawyers' Ass'n (permitting supplementation would

require retaking the 30(b)(6) deposition). To a considerable extent, Committee Note material on the

duty to prepare the witness adequately could ameliorate such problems. In addition, it might be that

adding an express requirement of preparation (as under no. 1 above) would be important in

connection with this possible change as (well.

Whether the "right" to supplement would promote deficient preparation could be debated.

Actually, a strong supplementation requirement was not inserted in the rules until 1993, and before

then supplementation was required only in limited circumstances. So treating supplementation as E
a right that provides an escape hatch for the responding party, rather than as a duty imposed on the

responding party, is not entirely in keeping with the way in which it has emerged. And in 1993 K
supplementation was linked to the new provisions of Rule 37(c)(1), which direct the court to deny

parties that fail to supplement to use the material they should have provided through

supplementation. Thus, adding supplementation could mandate preclusion in instances where it is

not available today. Such an outcome would seem consistent with the concerns of bar groups (e.g., E

Nat. Employ. Lawyers' Ass'n) that lament that courts are not binding parties by their 30(b)(6)

answers. In an important way, 37(c)(1) treatment would do so.
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Among those favoring adding a supplementation provision, some bar groups are notably

L" cautious about what it should include. The ABA Section of Litigation, for example, offered the

following thoughts about the problem of "binding" effect:

LI One possible idea would be to allow a party to "unbind" itself by giving timely notice

Kthat it has found new information that leads it to be believe that a previous 30(b)(6) piece of

testimony needs to be modified. The court should retain the option of denying the "notice

of change of testimony" if, for example, the notice was given after the discovery cut-off date

or too close to trial or would require a continuance of the trial date. The burden of proving

good faith preparation of the corporate representative would be on the party seeking the

change, with the opposing party permitted reasonable discovery to test the good faith

assertion and the resulting expenses paid by the party seeking the change in testimony. If aK"notice of change of testimony" is permitted and depending on the circumstances, the party

giving this notice may then be required to pay the additional expenses, including attorneys'

fees, of the opposing side in proffering the corrected testimony. This would seem to even
the playing field and prevent either side from taking unfair advantage of the 30(b)(6)

mechanism. Another possibility (not mutually exclusive) would be to require the 30(b)(6)

L witness to appear in person at trial so that he or she could be questioned about the change in

testimony.

Against that background, at least a starting point could be provided by the following possible

K amendment ideas, which are offered only for purposes of facilitating discussion of the issue whether

this is a course to be pursued. The sensible place for such an amendment seems to be Rule 26(e),

which has the other supplementation provisions, and which directly links to Rule 37(c)(1):

(e) Supplementing Disclosures and Responses

(1) In General. A party who has made a disclosure under Rule 26(a) -- or who has

L responded to an interrogatory, request fbr production, or request for admissionL. or
Rule 30(b)(6) deposition notice] -- must supplement or correct its disclosure or

K response to include later-acquired information.6 The party must do so:

K Note that, in connection with the Style Project, there remains an open question about whether to

Einclude this phrase -- "later acquired information" -- in the restyled rule.
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(A) in a timely manner if the party learns that in some material respect the

disclosure or response, is incomplete or incorrect, and if the additional or

corrective information has not otherwise been made known to the other

parties during the discovery process or in writing; or

(B) as ordered by the court.

(2) Expert Witness. For an expert whose report must be disclosed under Rule

26(a)(2)(B), the party's duty to supplement extends both to information included in

the report and to information given during the expert's deposition. Any additions or

changes to this information must be disclosed by the time the party's pretrial H
disclosures under Rule 26(a)(3) are due. H
1 (3) Rule 30(b)(6) Depositions. Aparty that has produced a representative to testify

under Rule 30(b)(6) must supplement or correct the testimony given [within --- days

of the conclusion of the deposition] {no later than the time when the party's pretrial

disclosures under Rule 26(a)(3) are due}. fThe party that took the deposition may

then retake the deposition of the representative with regard to the supplemental

information fat the expense of the supplementing party}.] H
The foregoing obviously offers two alternative approaches to providing a supplementation

provision for Rule 30(b)(6) depositions. Surely there are others as well.7 And the proposals raise

many issues, including those introduced above.

One issue is whether to provide a special supplementation provision for Rule 30(b)(6)

depositions, as with expert witness evidence. That is distinctive in the current rules because it is the

only occasion on which there is a requirement to supplement deposition testimony. A new and

7 A more demanding one, along the lines suggested by the ABA Section of Litigation, might look like H
this:

(3) Rule 30(b)(6) Depositions. A party that has produced a representative to testify under Rule
30(b)(6) may supplement the testimony only on demonstrating that it made a good faith effort to
prepare its representative to testify during the deposition. If the court grants leave to supplement,
the opposing party may retake the deposition of the representative at the expense of the
supplementing party.
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separate (3) might therefore be more in keeping with the format of the treatment. In addition, using

the 26(e)(2) approach seems well suited to providing specifics about timing and (if thought desirable)

cost consequences.

Another issue is whether allowing supplementation of deposition testimony in this instance

is inconsistent with the overall thrust of the rules. Rule 30 permits a witness to request the
opportunity to read and correct deposition testimony. Presumably that applies to Rule 30(b)(6)

depositions as to any others. So this opportunity might be viewed as "second" chance, and thus to

provide a special opportunity to corporate parties. The time limitation suggested above might be a

way of addressing that concern, but might also create difficulties that would undercut the value of

supplemrentation. And it is worth noting again that the addition of such a provision would seem to

magnify the likelihood of preclusion orders due to the role of Rule 37(c)(1).

3. Scope of Rule 30(b)(6) Depositions

Limiting questioning to topics specified in notice

The fundamental starting point for a Rule 30(b)(6) deposition is the listing of topics in the

notice. The selection of a representative may depend heavily on what is on that list. The responding

party can designate different representatives to address different topics on that list. The preparation

obligation applies to what is on that list. And the questioning should be about the topics on that list.

Sometimes the representative may have no knowledge about anything except the topics on

that list.' But with considerable frequency, the person designated has personal knowledge about

other issues involved in the lawsuit besides those topics listed in the notice. Should this be permitted

in the 30(b)(6) context? Here is the reaction of the American College of Trial Lawyers submission,

which raises a number of issues:

8 For example, the Trial Lawyers for Public Justice comment includes the following:

[O]ver the past decade, it has increasingly become the practice for organizations not to produce
an officer, director or managing agent as its Rule 30(b)(6) deponent. More commonly,
organizations choose wholesome looking, young people who, prior to receipt of the Rule

'30(b)(6) deposition notice, had little, if any involvement in or knowledge of the issues which are
the subject matter of the deposition. One corporate defendant even produced a document about
this practice, referring to its designee -- who was chosen to testify precisely because he had no
knowledge of the noticed topics -- as "the fall guy."
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We believe that a clarification on this issue would be helpful. There are many instances with

questioning that goes beyond the designated topics. What is the effect of an answer that is

not within the proper scope? Is it an admission at all? It is a binding admission? Does it

convert the 30(b)(6) deposition into an individual deposition under Rule 30(b)(1), counting

as two depositions under the 10 deposition rule? What should be the process for objecting

to questioning that exceeds the topics? While the trial bar can live with a clear rule either

way, the better rule probably would be to limit the questions to the designated topics. ll

See also comments of Fed. of Defense & Corp. Counsel (urging that questioning be limited to topics E
listed). E

Other groups oppose such a rule change. Some say that the courts are imposing such a limit

already. See ATLA; Nat. Employ. Lawyers' Ass'n. Others point out that the matter is often easily E
resolved among counsel. If the choice is between having the witness answer the additional questions

at the same time, or requiring that the witness return on a different occasion to 'answer in an

individual capacity on other topics, it may be much more expedient to proceed with all relevant Li

information. Whether parties address the problem of counting depositions for purposes of the ten-

deposition limitation in not clear. But it surely might happen that on occasion the responding party

would take the position that the witness was only prepared for certain questions and that he or she

is therefore not prepared to answer questions on other subjects. In the same vein, the questioning H
lawyer might insist on grounds of lack of preparation for other topics that questioning be limited to

the listed topics even if the witness wanted to cover all at the same, time. H
For purposes of discussion, here is a possible way to implement such a rule provision:

(6) Notice or Subpoena Directed to an Organization. It its notice or subpoena, -_

a party may name as the deponent a public or private corporation, a partnership, an L

association, or a governmental agency and must describe with reasonable particularity the

matters for examination. The named organization must then designate one or more officers, EL

directors, or managing agents, or designate other persons who consent to testify on its behalf;

and it may set out the matters on which each person designated will testify. A subpoena must H
advise a nonparty organization of its duty to make this designation. The persons designated

must testify -about information known or reasonably available to the organization.

Questioning during the deposition must be limited to the matters for which the person was
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designated to testify. This paragraph (6) does not preclude a deposition by any other

procedure allowed by these rules.

F Adding "factual" to limit the ambit of questioning
LI

The New York State Bar Association, whose comments spurred the initial inquiry into this

rule, urges that the rule be amended as follows:

(6) Notice or Subpoena Directed" to an Organization. It its notice or subpoena,

a party may name as the deponent a public or private corporation, a partnership, an

association, or a governmental agency and must describe with reasonable particularity the

matters for examination. The named organization must then designate one or more officers,

directors, or managing agents, or designate other persons who consent to testify on its behalf;
and it may set out the matters on which each person designated will testify. A subpoena must

advise a nonparty organization of its duty to make this designation. The persons designated
must testify about factual information known or reasonably available to the organization.

This paragraph (6) does not preclude a deposition by any other procedure allowed by these

Lrules.

L The objective of this change would be to confine the questioning and protect against

overreaching concerning contentions or legal positions. At least the most obvious efforts to inquire

into legal contentions could be curtailed by this amendment.

As set out in the materials circulated for the October 2005 meeting, the effectiveness of thisEI change is uncertain. The change might do little to curtail many activities to which objection has been

made. It could also re-introduce some difficult questions that were deliberately avoided in drafting

L the pleading rules in the original Civil Rules. By the early twentieth century, the dividing line
between "facts" and "conclusions" was a hotly debated and litigated focus of pleading decisions.

LFor example, it was long debated whether the allegation that defendant drove "negligently" was an

allegation of fact or a mere conclusion. Theframers of the rules intentionally defined the sufficiency

of a claim without using the word "facts" to bury this past. See Form 9 (stating that an allegation
that defendant drove "negligently" is sufficient). Restoring this distinction, but putting it into the

discovery rules, is a dubious undertaking.

L

L
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Moreover, making the change might well not solve most of the problems that have been

cited. Questions about "all facts supporting plaintiff s allegations in paragraph 7 of the complaint" "

would seemingly not be affected by such a change. Efforts to force the organization to elect one of

a number of different versions of the facts would not seem to be affected by such a change. In H
addition, this amendment would not seem to respond to the judicial admission concern that courts

may preclude the organization from offering any evidence supporting a view different from -the

testimony of its witness, or prohibiting it from offering any evidence on subjects on which the

witness said "I don't know."

4. Number/time limitations as

applied to Rule 30(b)(6) depositions L

Numerical and time limitations on discovery events inevitably raise strategic issues. All can E
be changed by agreement of the parties or court order (perhaps under Rule 16(b) based on the

parties' Rule 26(f) discovery plan. Essentially there are three possible foci with regard to 30(b)(6)

depositions. Two of them have received attention in the Committee Notes, and the third is, the L

subject of some conflicting caselaw: LJ
Ten-deposition limit: When the ten-deposition limit was added to Rule 30(a) in 1993, the

Committee Note observed: "A deposition under Rule 30(b)(6) should, for purposes of this limit, be Hj
treated as a single deposition even though more than one person may be designated to testify."

One-day duration limit: When the "one day of seven hours" limit was added to Rule 30(d)

in 2000, the Committee Note said: "For purposes of this durational limit, the deposition of each

person designated under Rule 30(b)(6) should be considered a separate deposition." L

Requirement of stipulation or leave of court for second deposition: When Rule 30(a)(2) was L

amended in 1993 to permit a person's deposition to be taken a second time only by stipulation or

with leave of court, there was no reference to whether that rule would apply to a 30(b)(6) deposition.

There seems to be little law on this question. A First Circuit decision takes the view that the

prohibition on a second deposition applies to Rule 30(b)(6) depositions, as does one district court H

H
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decision and the Moore's treatise;9 one district court, declaring that "Rule 30(b)(6) depositions are

E different from depositions of individuals," had said that the limitation does not apply.'°

E' Whatever the resolution of these issues, there seem to be strategic reactions that could be
employed. Providing that the seven-hour limitation applies to each designated representative, for

example, may deter corporations from designating more than one person. But a reverse rule could

9 In Ameristar Jet Charter, Inc. v. Signal Compositers, Inc., 244 F.3d 189 (1st Cir. 2001), the courtE upheld an order quashing subpoenas for a second 30(b)(6) deposition of a nonparty corporation and also
quashed subpoenas for the depositions of three individuals associated with that corporation. Regarding
the 30(b)(6) notice, the court said that "[b]ecause this second Rule 30(b)(6) subpoena was issued...
without leave of court, it was invalid." Id. at 192. The court emphasized, however, the narrowness of its
review of a discovery order.

In In re Sulfuric Acid Antitrust Litigation, 2005 WL 1994105, 2005 U.S. Dist LEXIS 17420
(N.D. Ill., Aug. 19, 2005), the court followed the First Circuit decision on the ground that the plain
meaning of Rule 30(a) forbids a second 30(b)(6) deposition without leave of court. Citing the 1993
Committee Note provision that, for purposes of the ten-deposition limit, the court found no ground for
excluding 30(b)(6) depositions from the requirement imposed at the same time that there be court
permission for a second deposition:

The Advisory Committee's explanation of why Rule 30(b)(6) depositions were to be
treated differently from individual depositions for "purposes of' the ten-deposition rule, is'
readily apparent. As the instant case demonstrates, Rule 30(b)(6) deposition notices routinely
specify a number of topics of inquiry, which often necessitate the designation of multiple
witnesses. The more complex the case, the greater the number of topics to be explored during

L the deposition and the greater number of witnesses. If each witness were counted separately, a
party could easily exhaust the number of allowable depositions in one or two Rule 30(b)(6)
depositions. The Advisory Committee Notes make clear that the drafters intended to avoid that
problem, by counting a 30(b)(6) deposition as a single deposition, regardless of how many
individuals were required to be designated to comply with a 30(b)(6) notice.

There is nothing in the text, history, or purpose of Rule 30 that supports the conclusion
that "for purposes of' the prior judicial approval requirement for successive depositions, Rule
30(b)(6) depositions should be treated differently form depositions of individuals.

See also 7 Moore's Federal Practice § 30.05[1][c] at 30-30.3 ("Even though a party may be

L deposing a different corporate representative, it is still seeking a 'second' deposition of the entity");
Sunny Isle Shopping Center, Inc. v. Xtra Super food Centers, Inc., 2002 WL 32349792 (D.V.I., July 24,
2002) (stating that the Rule 30(a)(2) limitation "has been held applicable to corporate depositions noticed[ pursuant to Rule 30(b)(6)").

10 Quality Aero Technology, Inc. v. Telemetrie Elecktronik, GMBH, 212 F.R.D. 313 (E.D.N.C.

K 2002). The court's reasoning was as follows (id. at 319):

Rule 30(b)(6) depositions are different from depositions of individuals. That difference is
confirmed by the Advisory Committee Notes to the 1993 amendments to the Federal Rules,
which expressly state that for purposes of calculating the number of depositions in a case, aL30(b)(6) deposition is separately counted as a single deposition, regardless off the number of
witnesses designated. Further, there is no aspect of the Rules which either restricts a party to a
single 30(b)(6) deposition or restricts the allotted time for the taking of a 30(b)(6) deposition.
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prompt them to designate many. Similarly, the ten-deposition rule could, if applied to each

designated representative, similarly provide an incentive for an entity to designate many. The L

Committee Note admonitions quoted above prevent that sort of behavior, but they may undercut

efficient designation of representatives if they unduly encourage that entities use only one. H
The "second deposition", problem is more difficult to assess, and was not addressed in the

Committee Note when that limitation was adopted. On the one hand, the burden of preparing a L
3 0(b)(6) witness is considerable, and having to do it more than once may be worthy of the protection

afforded by the rule. On the other hand, to say that all topics must be examined at this one L
deposition may place additional stress on the corporate party (and require designation of additional

representatives), as well as taxing the corporation's adversary. In addition, the notion (in the Li

background, at least, with regard to the E-Discovery amendments) that an early 30(b)(6) deposition

of IT people may be important to facilitate discovery of electronically stored information) could be L
undercut if that were the one and only opportunity for a 30(b)(6) deposition absent court approval

of another one. As noted above, a related question arises if questioning of the representative goes

beyond the scope of the topics listed in the notice -- should that be considered a "second" deposition, L
of the individual rather than the organization. H

It may be that the best the Committee can do is to leave things as they are. Presently, the

majority view on one of these three subjects (the one-deposition rule) favors the organizational H
litigant, while the resolution on the other two favors the organization's adversary. Reasonable

litigants should be able to resolve such matters without the need for court intervention, and it may H
make sense to have a situation in which the onus is on each side with regard to certain matters to

seek court intervention when agreement is not reached. If that is so, however, the question may ,

remain whether the present burden of proceeding is in the right place. L

The bar group comments include differing reactions to these issues. The New York State Bar

Ass'n favored applying the one-day limit to a 30(b)(6) deposition, no matter how many

representatives were designated. The American College of Trial Lawyers Federal Courts Committee [

saw no problem with the Committee's position that all designees be treated as a single deposition

for the ten-deposition rule, and favored using the one-deposition rule to protect the corporation so H
that "litigants would be required to exhaust all possible topics in their first (and perhaps only)

30(b)(6) deposition of an entity." Proponents of Rule 30(b)(6)-depositions urge that limits on taking

them be avoided. See, e.g., Consumer Att'ys of California (urging that limitations on the number

of 30(b)(6) depositions would be counterproductive, and that one cannot properly limit the number H
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of representatives designated); Nat. Employment Lawyers' Ass'n (asserting that limiting the number

of 30(b)(6) depositions will only lead to motions for additional depositions); W. Va. Trial Lawyers

Ass'n (contending that limiting the number of such depositions is not warranted).
r\
It may be that there is no perfect solution, and that any default will afford some opportunities

for gamesmanship. But some might wisely be avoided. For example, it would be passing strange

to provide that an organizational litigant that had to supply numerous representatives because the

first several were inadequately prepared thereby curtailed its opponent's ability to take non-30(b)(6)

depositions under the ten-deposition rule. Nonetheless, for purposes of discussion, the following

amendment ideas may be helpful. First, to deal with the number of depositions in the most

restrictive way, one could make amendments to Rule 30(a)(2):

(2) With Leave. A party must obtain leave of court, and the court must grant leave to the

extent consistent with Rule 26(b)(2);

(A), if the parties have not stipulated to the deposition and:

(i) the deposition would result in more than 10 depositions, including each
person designated to testify under Rule 30(b)(6), being taken under this rule

or Rule 31 by the plaintiffs, or by the defendants, or by the third-party

defendants;

(ii) the deponent, [including a person deposed under Rule 30(b)(6)1 {except

a person deposed under Rule 30 (bL)()I} has already been deposed in the case;

or***

Second, to deal with the durational limitation, one could amend Rule 30(d)(1) as follows:

(1) Duration. Unless otherwise stipulated or ordered by the court, a deposition. including
a Rule 30(b)(6) deposition, is limited to 1 day of 7 hours. The court must allow additional

time consistent with Rule 26(b)(2) if needed to fairly examine the deponent or if the

deponent, another person, or any other circumstance impedes or delays the examination.
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5. Timing of Rule 30(b)(6) depositions

The question of timing is important in significant measure because of the bearing it has on

other issues. Thus, the earlier in the litigation a 30(b)(6) deposition occurs, the greater the

preparation burden for the responding party, particularly if there is a significant risk of judicial

admission treatment, or if there is a supplementation requirement that requires that all additional

responsive information be provided in a specified (and relatively short) period of time.

A number of bar groups opposed limitations on the timing of 30(b)(6) depositions. ATLA,

for example, says that "30(b)(6) depositions should be taken when they need to be taken." It adds

that generally this will be relatively early in the litigation, because delaying this foundational L

discovery would impede plaintiffs' ability to learn the corporate position. The Consumer Att'ys of

Calif. says that usually its members take such depositions early, but that they need flexibility to take E
them at any time during the litigation. The Nat. Ass'n of Consumer Advocates says that the timing

of such depositions depends on the condition of the circumstances of the individual case/but that

it should occur early enough to allow time for follow-up discovery before dispositive motions or trial

preparation. The Nat. Employ Lawyers' Ass'n says that 30(b)(6) depositions should be taken early

to assist the parties to move efficiently to the central issues in the case.

It maybe that developing suitable methods for addressing concerns about preparation burden,

preclusion, and inquiry beyond the listed topics would alleviate concerns about timing of 30(b)(6)

depositions. Moving beyond those concerns and addressing the timing of such depositions directly [
in the rules might present drafting difficulties. For purposes of discussion, the following are some

ideas about how such drafting might be attempted. F
L

One approach would be add to the specific listing of topics in the discovery plan provisions 77

of Rule 26(f)(3): 1  L

(3) Discovery Plan. A discovery plan must state the parties' views and proposals on:

U
l The following includes the restyled additions for the E-Discovery amendments that are before the

Committee during the May meeting. "
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(A) what changes should be made in the timing, form, or requirement for disclosures

Lunder Rule 26(a), including a statement of when initial disclosures were made or will

be made;K
(B) the subjects on which discovery may be needed, when discovery should be

completed, and whether discovery should be conducted in phases or be limited to or

focused on particular issues;

L (C) any issues about disclosure or discovery of electronically stored information,

Eincluding the form or forms in which it should be produced;

(D) any issues about claims of privilege or of protection as trial-preparation

E materials, including -- if the parties agree on a procedure to assert these claims after

production -- whether to ask the court to include their agreement in an order;

LI (E) any issues about Rule 30(b)(6) depositions, including the timing of any such

depositions-,

(FEt) what changes should be made in the limitations on discovery imposed under

F" these rules or by local rule, and what other limitations should be imposed; and

E (G__F) any other orders that the court should issue under Rule 26(c) or under Rule
16(b) and (c).

EI This approach may unduly emphasize 30(b)(6) depositions. One objection made to adding

reference to discovery of electronically stored information and to privilege waiver to Rule 26(f) was

that it unduly focused on these topics. It could well be that a more forceful objection of that sort

would be made to an approach like the one above. Beyond that, it does not provide any specifics on

LI when such depositions may be taken, but only tells the parties to discuss the topic. An additional

provision could be added to Rule 16(b) to call the court's attention to the issue, but one could still

L object that it was be amorphous there as well.

FA more direct approach might be added to Rule 26(d)(1):
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(1) Timing. A party may not seek discovery from any source before the parties have

conferred as required by Rule 26(f), except in a proceeding exempted from initial disclosure K
under Rule 26(a)(1)(B), or when authorized by these rules, by stipulation, or by court order.

A party may notice a Rule 30(b)(6) deposition fewer than ---days after the court has entered

a scheduling order only on stipulation or by court order.

Alternatively, one might add a timing provision to Rule 30(b)(6) itself: Li

(6) Notice or Subpoena Directed to an Organization. It its notice or subpoena,

a party may name as the deponent a public or private corporation, a partnership, an

association, or a governmental agency and must describe with reasonable particularity the Li
matters for examination. A party may notice a Rule 30(b)(6) deposition fewer than --- days

after the court has entered a scheduling order only on stipulation or by court order. The

named organization must then designate one or more officers, directors, or managing agents,

or designate other persons who consent to testify on its behalf; and it may set out the matters

on which each person designated will testify. A subpoena must advise a nonparty L

organization of its duty to make this designation. The persons designated must testify about

information known or reasonably available to the organization. This paragraph (6) does not

preclude a deposition by any other procedure allowed by these rules.
LJ

Given the need in some cases to take an early 30(b)(6) deposition regarding a party's

electronic information systems, this approach might be seen as too restrictive for some cases. But

it could be that such a default provision would have a positive effect in prompting the parties to work

out a schedule to accommodate such features of individual cases. Perhaps that effect would be

amplified if a Rule 26(f) amendment like that mentioned above were also added. Again, however,

it may be objected that 30(b)(6) depositions are not such important topics that they warrant such

prominent treatment in the rules.

6. Witness preparation [7
Through much of the above discussion, the burden of witness preparation has been a regular

concern. Several bar group comments stressed the burdens of preparing witnesses for Rule 30(b)(6)

depositions. See, e.g., ABA Section of Litigation (reporting that the burden of preparing witnesses

is substantial, particularly regarding events that occurred long in the past, and particularly when the
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30(b)(6) deposition is taken early in the litigation); Assoc. of the Bar of the City of N.Y. (reporting

Ethat preparing a 30(b)(6) witness requires unusually extensive time from both the witness and the

attorney, in part because the attorney must assure that organization gathers all responsive information

E from any sources); N.Y. State Bar Ass'n (saying that the caselaw is not clear on the extent of the

preparation burden).

E Other bar groups questioned the extent of the burden, or urged that it would have to be

shouldered at some point in the litigation anyway. See, e.g., Consumer Atty's of California (statingK that there is some burden on the corporation, but noting that the corporation knows best how to find

the needed information and has the option to select the person to respond); Nat. Employ Lawyer'sKAss'n (asserting that the entity will have to identify the relevant witnesses eventually, and that

30(b)(6) simply moves this process to an earlier stage):; Trial Lawyers for Public Justice (asserting

7 that the burden on the corporation is not great because the basis for the corporation's testimony is

contained in the corporation's records and the lawyer for the entity will have to become familiar with

K those records, so that counsel will be well situated to direct the representative to the needed records).

rMany of those groups who contend that preparation of witnesses is not unduly taxing also

L contend that witnesses are often underprepared. Thus,, several urge that the rule be amended to

specify that there is such a duty to prepare. See, e.g., Nat. Ass'n of Consumer Advocates; Trial

E Lawyers for Public Justice. But there is no shortage of caselaw on the need to prepare the witness

adequately. And adding an affirmative statement of the duty to prepare to the rule (as suggested in

K relation to item no. 1 above) might actually worsen the problem of preparation for responding
parties. To facilitate discussion, it is perhaps worth noting that one possibility of a rule change

Kwould be to alter the "known or reasonably available" language of the current rule:

(6) Notice or Subpoena Directed to an Organization. It its notice or subpoena,

party may name as the deponent a public or private corporation, a partnership, an

association, or a governmental agency and must describe with reasonable particularity theK matters for examination. The named organization must then designate one or more officers,
directors, or managing agents, or designate other persons who consent to testify on its behalf;

K and it may set out the matters on which eachperson designated will testify. A subpoena must
advise a nonparty organization of its duty to make this designation. The persons designated

must testify about information [known or reasonably] {readil} available to the organization.

K
~154



30b6522.wpd 28 30(b)(6) Issues

This paragraph (6) does not preclude a deposition by any other procedure allowed by these

rules. 7
It is doubtful whether this modification of the current rule would improve matters. The

current phrase seems to have sufficient flexibility to permit reasonable calibration for individual

circumstances. Taking out "known or reasonably" without a substitute could heighten the exposure

of the organization to criticism for failure to provide information. Substituting the word "readily"

or some similar word would seem to weaken the obligation of the responding party very

significantly. It might be seen as inconsistent with the obligation of the organization to provide in

response to a Rule 34 request all materials within its "possession, custody, or control," not only those

readily available.

Other amendment ideas

Bar groups that submitted comments also suggested other amendments, but the

Subcommittee did not decide to bring them forward for consideration by the full Committee.

Mention of some of them in this memorandum may nonetheless be useful

Requiring that the organization designate the "most knowledgeable" person: California

requires that the "most knowledgeable" person be designated. Some bar groups suggested that Rule

30(b)(6) should also. This might reduce the problem of lack of preparation of witnesses proffered

under the rule. Nonetheless, it could generate significant problems. It may often not be clear which

person is most knowledgeable, and disputes or litigation about that subject often would serve no

useful purpose. In the first place, it would seem to override the requirement now in the rule that a

representative other than an officer, director, or managing agent may be designated only with the

representative's consent. With notices that designate many topics, moreover, inserting such a

requirement would likely mean that multiple representatives would have to be designated. As to

events that occurred in the distant past, there may be nobody with significant personal knowledge

currently in the organization's employ. And those most knowledgeable on one topic may have K
personal knowledge on other topics, thereby heightening the problem of whether examination is

permitted on subjects beyond those specified in the notice. The current rule permits the responding K
party great latitude to make its choice; so long as it is responsible for producing a properly prepared

witness this additional requirement is not likely to be helpful and may provoke problems.

L
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Requiring the responding party to specify in advance the identity ofthe person or persons will

E be testifying on its behalf: Frequently the interrogating lawyer may have no idea what individual will

appear for the deposition until it begins. It was suggested that a requirement of advance notice

fshould built into the rule. Yet it is not clear what use could be made of that advance notice. Absent

a requirement that the person designated be the "most knowledgeable," it-is unclear why a party

E would have a ground for objecting in advance to such a designation. Even if organizations select

fresh-faced young innocents who are to act on their behalf, the sufficiency of the designation is

measured by the person's actualperformance as a 30(b)(6) witness. The notion that the interrogating

Eparty could insist that the organization designate a specific spokesperson was rejected in the drafting

of the rule in the 1960s, and the rule now requires that when the organization selects somebody who

E is not an officer, director, or managing agent that person must consent to do the job. Allowing the

interrogating party an advance opportunity to object to a designation seems contrary to the thrust of

L the rule.

Mandatory sanctions: Some urged that there be a requirement that the court impose sanctions
for failure to prepare, perhaps somewhat on the model of Rule 37(a)(4) regarding costs of discovery

motions. But mandatory sanctions are a blunt instrument at best, and Rule 37(a)(4) has not proved

L particularly useful. And in this context there is considerable room for debate on what is sufficient
preparation of a witness and a wide range of sanctions that a court might employ, making the

E mandatory" nature of the sanctions potentially illusory.

Numerical limit on topics: It was also suggested that parties be limited to a specified number.

of topics in a Rule 30(b)(6) notice. Such a limit seemingly could not work if the rules require also

that there be only one 30(b)(6) deposition per party. Beyond that, it would seem to suffer from the

same sort of flaw that was true of the proposal some years ago that Rule 34 be amended to limit the

number of document requests a party could make -- that would provide an incentive for broad rather

than rifle shot requests. Rule 30(b)(6) provides that the matters for examination be specified with

reasonable particularity. Placing a numerical limit on them could undermine that goal.E

E
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Notes of Conference Call
Rule 30(b)(6) Subcommittee

Advisory Committee on Civil Rules
April 4, 2006

L
On April 4,2006, the Rule 30(b)(6) Subcommittee of the Advisory Committee on Civil Rules

met by conference call. Participating were Judge David Campbell (Subcommittee Chair), ChiltonL Varner, and Daniel Girard. Also participating were Judge Lee Rosenthal (Advisory Committee
Chair), Prof. Edward Cooper (Reporter of the Advisory Committee), John Rabiej (Chief, Rules
Committee Support Office) and Prof. Richard Marcus (Special Reporter supporting the

LSubcommittee).
The beginning point for further consideration of Rule 30(b)(6) issues was that the request for

commentary on experience under the rule had produced many thoughtful responses that clearly
reflected considerable work by the various bar groups that submitted them. The Committee should
recognize this contribution to its work and thank the bar groups. Professor Marcus should draft a
letter to that effect, to come from Judge Rosenthal and Campbell.

L The goal of the conference call was to talk generally about what has been learned by the
comments and what additional work needs to be done to present these issues to the full Advisory

7, Committee during its May meeting. The basic goal is to provide the full Committee with a
L memorandum identifying the issues that currentlyý seem salient and, in light of the additional

intelligence generated during the May Committee meetinrg, to proceed to try to draft language for
ramendments to the rule.

It was noted that, for discussion purposes, a sketch of possible rule language might sharpen
discussion. It was agreed that, if possible, some such sketches could be included in a memorandumL for the May meeting, but on the express understanding that they were included solely for discussion
proposes and were not current proposals of the Subcommittee.

Initially, the discussion focused on the issues identified in the memorandum sent in January,
2006, to bar groups invited to provide information on the functioning of the rule. The first idea in
the memorandum was that the rule be limited to identifring the location of discoverable information
within the custody or control of the organization. This idea had prompted almost universally
negative reactions from those who commented. It was agreed that this avenue did not seem
promising and that it should be dropped.

jcThe second issue related to whether testimony at a Rule 30(b)(6) should be regarded as a
judicial admission. The-commentary indicated varying; experiences and attitudes. There was some
disagreement among respondents on whether courts actually do so hold, and also on whether they

7- should so hold. Some respondents regard the risk of such judicial admission~treatment as a serious
one, while others believe thatjudges too rarely or never reach such a conclusion. There is also some
question about whether there is a split of authority in the courts. It was noted that some cases that
might be regarded as embracing the view that deposition answers constitute ajudicial admission are
actually imposing sanctions for failure to properly prepare a witness as required by the rule. It was
also noted that the issue is closely related to the next question -- supplementation of Rule 30(b)(6)
deposition responses.

EL For present purposes, the consensus was that the judicial admission issue should remain on
the table for-discussion with the Advisory Committee. The introduction of the issue should include
two aspects. First, it would be useful to try to report on whether there is a clear split of authority on
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this question between in reported cases. If so, that might be a reason to consider a rule amendment
to resolve the conflict. Second, the introduction should present the competing positions on the
issues. Finally, it may be important to be alert to the possibility that civil rules, about the use at trial L
of 30(b)(6) depositions might be matters of concern to the Evidence Rules Committee. It may be
that this question is similar to the preclusive effects that flow from other rules such as 8(d), 36, and
37(c)(1), but the Committee would have to be careful about where the proper preserve of the Civil l
Rules ends and the proper preserve of the Evidence Rules begins. It was noted, for example, that
some comments raised issues under Fed. R. Evid. 602 concerning admissibility of 30(b)(6)
depositions. For example, the problem of impeaching the corporation with the answers given during
the deposition by witness A, whom the entity designated as its 30(b)(6) representative, when the L

corporation instead calls at trial witness B, might be addressed by requiring that it call A attrial, but
that thus regulating who may testify at trial could be viewed as beyond the office of the Civil Rules
(although Rule 26(a)(3) does something of the sort). Whateyer its value in some senses, such a
requirement in the Civil Rules,,would seem to intrude too fari into the conduct of the trial. In
addition, it could easily create tp~roblems in the administration ,of Rule 30(b)(6) by complicating
further the selection ofthe' person or persons to testify at the deposition.

The third issue was the possibiliýy of supplementationo ofRule: 30(b)(6) testimony. Several
respondents urged that this would undercut the purposes offthe rule. Perhaps all the questions would
prompt a uniform response I- "r'l getback to 'you on that,. ris etire topic ties in:sonmewhat with
the previous topicwhether answers are bindingjudicial Admissions, because supplementation would
weaken, or provide an out from, the binding effect. Atthelsaetime, including "an opportunity to
supplement would also, build, in duty to supplement, w.ichwould invokethepreclusive effects of
Rule 37(c)(1) thatlthemselves foreclose use of infoprýatio1 not provided in the original deposition
or by supplementation. And the commentators suppo"r ng teideaof supplementation ,suggested
cautious versions of that oppor iY -- the party seeligto, suplement would need to make a
showing, and might have to pay th' additionO cots of the 1other•side that resulted from the change
in testimony.

Discussion began with the question whether a supplementation provision could ever be Li
properly confined. In a sense, Rule 30(b)(6) depositions are umque. Parties are obligated to produce
a person fully prepared to address specified topiics., They sold 'not need to be supplemented. But
it was objected that "you can't know ever, single qule fibn that will be asked.", Gaps or
misstatements are bound to happen pafticul arly if the dep sitlolis are taken early in the case. If so,
however, the reasonable response under ýthe crent rl 1 i to fiud somebody else who can answer
the questions that the initial witness: carmor andtotdo ýtht promptly. Adding a supplementation ,
provision might undercut that feature :of current law 1t hhefalterative of supplementing a good
deal later.

It was suggested that this discussion highlighted the importance of the rule's requirement that
the witness provide information "known or reasonabiy iavailable to the organization." A core
problem is to give effect to that language, particularly the reasonableness standard. That is
particularly important with regard to corporaie activitiesijn the distant past. In such situations,
supplementation makes sense. Treating theresponseI "i don't know what happened in 1940" as a
binding judicial admission of some sort is not sensible. ýThis may be the crux of the problem with
being bound. And what may be oppressive use(ofe 3O)(6)procedure is tied to an interrogating H
party's refusal to acknowledge, that information was niodt reasonably available. Perhaps some E
perimeters could be drawn, such as that the prganizatioln need not seek information from those
outside the organization, or when the information is equally accessible to the other side (because in
the possession of theigovernment, for example). But it maY often be that former employees remain
readily accessible to the organization. Even in this age of ERISA and diminished pensions, for

L1
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example, some retirees are receiving regular payments from the organization, and some may be on
contract to provide consulting services to the corporation.

It may be that the problem is that we have today results in part from the specialization of the
bar. Too few lawyers have had substantial experience with both the difficulties of gathering the
information needed to respond to a 30(b)(6) deposition from a large organization and also the
difficulties for the party seeking to extract information from such an entity. "Now we have people
who have never walked both sides of the aisle." In such a setting the "reasonably available" directive
of the rule may be insufficiently directive.

It was quickly noted, however, that taking the "reasonably available" clause out that
provision, and making the rule apply only inforrnatiort "known" by the organization might cause
much greater difficulties. For the responding party, this might be as challenging a standard to apply
as the current one. From the perspective of the party, seeking information, the limited duty to
respond could severely compromise the value of 30(b)(6) depositions and result in increased
discovery by other means, particularly Rule 34 requests followed by depositions of corporate
personnel. And rephrasing thie "reasonably available" clause probably would not offer promise for
improvements. It is unlikely that other words would better convey the point. The problem is that
the operative meaning for the phrase must come from an individual judge in light of the facts of a
given case.

It was suggested that, rather than trying to modify the rule's "reasonably available" lIanguage,E a more promising approach to these issues might be to address these concerns in Commrittee Note
language should other rule amendments go forward. For example, if rule amendments onthejudicial
admission or supplementation topics were go be presented, Committee Note language, miglht tie the
working of those to the "reasonably available" language and offer a gloss on how that should be
interpreted. Although this might not be as forceful as a change in rule language, in light of the
absence of alternative rule language and the link between preparation and the risk of preclusion, this
approach seemed more promising.

Besides judicial admissions and supplementation, another area for possible amendment
would be the number and duration of depositions. Presently, Rule 30(a)(2)(B) says that there is no
right to adeposition when "the person to be examined already has been deposed in the case." If the
30(b)(6) deposition is considered the deposition of the entity, that rule would appear to forbid
another deposition of the entity. One commentator cited a Magistrate Judge decision to this effect
and endorsed the conclusion. But it was quickly, noted that mandating a "do it all at once"
requirement would have adverse effects on, the desire to keep such depositions focused on a
relatively finite number oftopics. Moreover, the Committee's recent E-Discovery initiative suggests
at least one situation in which it would be: desirable to have an early 30(b)(6) deposition focused on
a very discrete topic -- the functioning of a party's electronic information system. Making a party
choose between taking such an early deposition and forgoing the right to pursue other issues later,
or taking a "cover the earth" 30(b)(6) deposition at the outset of the case because that was when the
inquiry about the electronic information system was necessary seemed dubious.

Similar questions are presented with the ,ten-deposition and one-day-of-seven-hours
limitations now in Rule 30. ..Regarding the seven-hours limitation, the Committee Note
accompanying that says that it applies fOrreach individual designated a Rule 3 0(b)(6) representative.
The question whether each such person should be counted against ten-deposition limit is not clearly
dealt with in the current rules. The interaction of these provisions may prompt strategic behavior.
Thus, an 'entity might be inclined to name only one representative instead of several to limit the
deposition to seven hours. But if each individual designated counted as one of the ten depositions,
it might have a competing temptation to designate a large number. And -the question how to count
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an additional designee made necessary because the first one lacked information on some topics
would multiply the difficulties applying these limitations in this circumstance.

Discussion suggested that, in terms of these concerns, cases fall into essentially three
categories. At either extreme there is no problem. In complex litigation, all parties recognize that 71
the ten-deposition limit will be exceeded. In'small scale litigation, the ten-deposition limit is not j

important. (Indeed, an FJC survey for the Committee in 1997 found that in the total number of
depositions taken by all parties, at the 75th percentile, was seven.) The third in-between category,
however, presents problems, for in this category it is not clear to all that the limit should be waived, L
and the limit may constrict the discovery opportunities of some parties. The problem may be
particularly difficult in "one-way discovery", situdtions where one side has little information and the
other has a great deal of information and alarge supply of potential witnesses.

L
But the frequency of the problem is not clear, putting aside the 30(b)(6) twist. One judge

reported that in several years on the bench, the ten-deposi iton had never beenpresented to the court
for decision infany case. There was not a consensuslto add the number of duration issue to the list j
of matters the 'Subcommittee would bring to the attention: ofthe full'Committee.

Another issue raised was the questionoftiming ofthe 30(b)(6)deposition. This canbe quite• ''1 othe issues•ratntisaloe, o

important in regard to a number of other issues. If judicial admission treatment is allowed, for
example, that is a reason to postpone the deposition. Yet a number of respondents emphasized that
there was noaway to devise a universal solution to such l(6) deposition about a
party's electronic information system would wisely be done el4y. A party that wants to get a basic
picture of the corporation's op -s and thus.to focus later ldisovery would 'similarly act early.
But in other instances,,a party might' easonablyiiwantlt, t•ke o•suchii deposition late in the discoverySionie al~de §very in federal cutisalmost
process. It was also noteadthat, comparedto some placesf a dc i f. court is a
never "early" becauseA4Rue 26(d) says i can be gin onWly I a discovery plan has been discussed E

during a Rule 26(f) conference. Devisin " a sati rule to cover all situations~would prove very
difficult. Perhaps the most we couldsay woud ,be "e rasa1 t the sametime, particularly... .... I:, A te oi nsame cause, artiulal

in conjunction with th, bind'ng i effect problem, pnremu cause. E
At least, the question of timing might properly be add resed in a Committee Note concerning an

amendment directlyaddressedto a different is~ue, such asaeruleon, te binding effect. Nonetheless,amedmiiti~~tlýa~irIsbir6ýladin e fect ,is rid: ..

it is likely to be verydifficult to tie 'bidingef f•• ect"to • igin any firm way.,

Some, commentators urged, thatithe,'rxile be a1mndep d to specify that the organization was -

obligated to prepare the witness to Answer questions adeqa tely. That, of course, is the source of
concerns about thei burden ofpreparation. ' t o me tors pointed out that, although there
is a great deal ofcaselaw recgnizin Sobl i ring it there s no explicit statement
in the rule that there is such an obligation. All invole ,-led,•dhowever, that the requirement is
clearly supported in'caselaw.,. E

question was raised about the rule's requirement that the notice specify the matters on
which examination will proceed with "reasonable particularjty." Could this be improved to reduce L
problems with inadequate specifications? Many commentators recognized that inadequate notices
can hamper Rule 30(b)(6) depositions.' Some&:plainitiff-side organizations emphasized that they
instruct their members that it is, important to take cýr6e to. be. specific, and, that failure to do so can
undermine their discovery. Many recognized that hee isa eeda in many cases to negotiate about
the breadth or terms of such a specification. Yet thi,s sems inorei a problem of practice than of the
rule. It is unlikely that we, could come up with a 'bettr pkh4rs, and the problem in any case is for the
parties (or even' the judge) to determine what is su"itabl to that case. The need for care in
designating matters to be covered might be emphasi in a Committee Note, but it seemed unlikely
that we could devise rule language.that would do aette job than the currenat language. ,
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A related issue that was raised was whether to amend the rule to limit questioning to the
Stopics listed in the notice. Several commentators said this was not a problem. The questioning

lawyer comes prepared to interrogate on the matters listed, and not on others. Moreover, the attorney
defending the deposition might reasonably take the position that she has not prepared the witness to
address other issues and object to questioning beyond the listed issues. And there would be the
question whether this additional questioning involves the answers of the organization (with possible
judicial admission consequences) or only the deposition of the witness in an individual capacity. If
it's the latter, is this then a second deposition for the ten-deposition limit?

Reflecting on the discussion, it seemed that there were a number of themes that should be
brought forward to the full Committee:

1. Judicial admissions: When and how should responses in a 30(b)(6) be "binding."

2. Supplementation: Should a party be permitted/required to supplement its 30(b)(6)
deposition? What conditions should a rule authorizing supplementation attach to this opportunity?
(This would involve some emphasis in Committee Note language about the continuing duty to

7 prepare the witness adequately, the link between that duty and a clear listing of topics in notice, and
L the need to be alert to what is "reasonably available" to the party, particularly in light of the stage

the litigation has reached at the time of the deposition).

3. Scope of 30(b)(6) depositions: This category includes the issue of questioning the witness
about matters beyond the scope of the notice but within the witness's personal knowledge. It also
addresses the possibility of adding the word "factual" to the rule ýto limit inquiry during the
deposition, and the problem of contention questions.

4. Number/time limitations as applied to 30(b)(6) depositions. This could address such
questions as (a) whether the one-deposition rule applies to a party deposed under 30(b)(6), (b)
whether the seven hours rule should be applied to such a deposition, and (c) whether the deposition
of each individual designated by the corporation should be counted separately toward the ten-
deposition limit.

E 5. Timing of Rule 30(b)(6) depositions: This would focus on when depositions should be
taken. It could be very important ifjudicial admission treatment is'given to testimony during such
depositions, but it may present difficulties prescribing a specific time in a rule given the multitude

Fof factors that could bear on that in a given case. It may also be premised on the notion that there
L can be only one such deposition of each party to a case.

6. Witness preparation: The problem ofwitness preparation received considerable attention.
Some commentators emphasized the difficulties of the task, although no specific suggestion was
made for making the task less difficult. Several commentators urged, from a different perspective,

7that the rule be amended to specify that there is a duty to prepare the witness so that he or she can
Lanswer the questions. But the rule already says that the organization must name a person to "testify

on its behalf' and that "[t]he persons so designated shall testify as to matters known or reasonably
available to the organization." Together, those provisions may be seen to make it sufficiently clear

E that the proffered person is to be able to do what the rule requires. And the courts have regularly so
held. But, particularly if the rule is to be amended to deal with the binding effect of answers during
a 3 O(b)(6) deposition, it may be important to add a specific statement of the duty to prepare a witness[ and condition limitations on binding effect on satisfaction of that duty.

E

L
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Another suggestion was to specify in the rule that the "most knowledgeable" person must be
presented. Presently, the choice ofperson to designate is left entirely up to the entity. Commentators71

frequently stated that corporations do not designate the most knowledgeable person. Some regard L
this as a strategic choice by the corporation. But particularly with regard to older events (what
happened in 1,940) there may beno such person. And disputes about whether the person presented,
however, adequate, is the most knowledgeable one might generate motion practice. Such a L
requirement might also mandate the designation of large numbers of people because there are
different people who are "most knowledgeable" about different items on the notice. In California,
which requires such a designation of the "most knowledgeable" personas a matter of state-court7"
practice, there is sometimes collateral litigation about whether the person designated is the right one
under this standard. One view was that the current rule is better, and another was that making this
change would be a "big step backward."'

After establishing this list of priorities for discussion at the May meeting, the discussion
shifted to some particular and new suggestions from commentators. "

One commentator suggested that it would be desirable for the responding party to be required
to specify in advance of the deposition who is the person who willbe testifying. The question Was
whether this would be usefuland/orworkable One reason forwanting tis, sort of information
relates to the binding effect of the answers. The greater the likelihood that the answers will not be
treated as binding, the more important it may be to know who will be answering the questions. If
the answers are not binding, tihequestioner will not want what one of the commentators called "the
Ul guy." But'it is, not clear what the questioner can do with the information about who is to testify.
Without demonstratingl that the designated witness is niot, actually capable, of answering questions,
the questioner would seemingly have a ilimited opportunity to• seek relief of some! sort from the court
before the deposition tieginss. Perhaps the party would simply forgo the deposition and pursue other
(more costly) methods of eliciting nformation from the organization

Several commoentators, concerned ,about adequacy of preparation of witnesses, urged that
mandatorysanctibns be witten ito:the rule. On this point, it was noted that Rule 37(a)(4) calls for
imposition of some satonsonthe losing party on alldiscovery motions, Shouldn't it apply here
also? Yet Rule '7(a)(4) has not beent applied with, anything• like the frequency intended by its
drafters in' 1,970,•whichiiay caution agarin tusing that modeldelsewhere. Moreover, at least in Rule
37(a)(4) there a a cear metric forthe sanctions to be impsed t-- the cost of making or defending

the discovery motion. The range opfsanc tios that might failure to e are aýi: ~ ~ ~ n lagr ` ';1 h ' !propiliate, for falr oprepare a7

witness! is, niuch liiarge- This is anii area n !whih nýo rule, ca n adequately supplant the court's'I 
Ypursue

discretion. It was agreed dnot to pursue this idea.

Another suggestion was to place a numerical limit on the designation of topics in a Rule m

30(b)(6) notice. Such a requirement might be at odds with the rule's directive that the notice
describe the topics with particularity because it could promote use of a vaguer description of topics.
It would also be at tension with any move to require that there be only one 30(b)(6) deposition.

LJ
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E MEMORANDUM

To: Rule 30(b)(6) Subcommittee
From: Rick Marcus
Date: Dec. 28, 2005
Re: Advisory Committee consideration of Rule 30(b)(6) in preparation of 1970 amendments

Based on our discussions, it has become important to try to determine the attitude of the
Advisory Committee of the 1960s that drafted present Rule 30(b)(6) toward the goal of the rule.
Essentially, the question is whether it was intended as a method for getting a "road map" to find the
people who have personal knowledge, or meant to provide more than that. John Rabiej has culled
materials on the deliberations of the Committee during the 1960s. Based on that review, it seems
relatively clear to me that the Committee was not then focusing on the more limited "road map" goal.

E To put things in a beginning context, we might start with'consideration of the one piece of
commentary that the Committee cited in its Committee Note -- Note, Discovery Against
Corporations Under the Federal Rules, 47 Iowa L. Rev. 1006:(1962). Although it can't be said thatE this student piece was the source of the'proposal that became Rule 30(b)(6), it does endorse such a
rule and convey the then-currbnt dynamics and expectations about discoveryfrom corporations. The
Committee Note cites the entire 10-page discussion regarding deposition discovery from

L corporations.

The basic problem for those seeking such discovery was to find a person who could answer
questions about the events involved in the case and who also fit the description of those whose
testimony was admissible against the corporation. The deposition rule said that the person had to
be an officer, director, or managing agent for the testimony to be admissible against the corporation.

7Id. at 1010. But such high-status employees often lacked personal knowledge of the relevant events,

L making the deposition a fruitless gesture. Id. at 1013. Should the opposing party choose, therefore,
to designate someone who had knowledge, there would be za- fight about whether this was a
"managing agent," and three bodies of law had developed about how to satisfy that standard. Id. at
1009-12. At least, said the author, the opposing party should,get "the benefit of the doubt" about
whether an individual with knowledge was a managing agent. Id. at 1013.

But the author saw a better way:(id. at 1014):

The entire managing-agent problem could be avoided simply by requiring the
corporation to choose one of its employees to answer a deposition addressed to the
corporation. Such a procedure is followed in answering interrogatories addressed to
corporations under Rule 33.

r Evidently this sort of thing had been attempted under the existing rule, but courts had repeatedly held
Limproper notices calling for the corporation to designate "its officers or agents having knowledge

of the relevant facts." See id. at 1015 & n.48 (citing United States v. Gahagan Dredging Corp., 24
F.R.D. 328 (S.D.N.Y. 1958), later cited with disapproval in the Committee Note accompanying Rule
30(b)(6)).1 The author regarded this as "rigid interpretation" of the existing rule. See id. at 1016.
At the same time, there was no question about the possible burden of changing the rule (id. at 1006):

[S]ince discovery can be used to compel a party to disgorge all factual knowledge relevant
to the litigation, it is likely to be much more burdensome to a corporation than to an
individual litigant. A corporation's "knowledge," being composed of the corporate recordsK

1 As noted below, I believe Prof. Charles Alan Wright was referring to these decisions during

a critical discussion of the rule in the Advisory Committee's deliberations.
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and the knowledge of its own officers and employees, is much more extensive than the
knowledge of a natural person.

There is certainly a risk of reading too much into a student Note that the Advisory Committee
chose to cite, but the focus here seems clearly to be on a deposition that calls for presentation of the
corporation's information about the events in suit rather than only a road map identifying those who
have it. The Advisory Committee's later discussions have the same cast.

The overall project on which the Committee had embarked in the mid 1960s (after
completing work on revisions to the joinder rule,ý including the class action rule) was very large,
including reorganization of much of the Rule 26-37 terrain and addition of many new provisions.
For example, Rules 26(b)(3) on work product and 26(b)(4) on expert witnesses were added at this
time, as was specific reference in Rule 33 to contention interrogatories.

Compared to al that, the Rule 30(b)(6)problem was small beer. Indeed, the earliest
materials on'Rule 30 turned up by Johrn Rabiej (dating possibly from :1i964) show:no mention of this
sort of thing in Rule 30, ad it was not to added to the agenda until November 1965, when a proposal
reading as follows was first brought forward for discussion:

A party may in his notice name as the deponent a public or private corporation or a
partnership or association, in which event the organization so named shall select one or more
officers, directors, or agents to appear and give testimony on its behalf. The officers,
directors, or agents so named shall Airnish such information as is available to the corporation.ll
(Agenda materials, Nov. 11-13, 1965, at:30-2) /

From the outset, then, the idea was that the organization would provide information about the events
in suit through its chosen represenptive, and that it should choose (or educate) one who could
provide the requested information. The draft Committee Note accompanying this initial proposal
included the following (which rei iai"ied relatively the same into the final Committee Note): L

This provision is intended to put an end to the "bandying" by which organization officials
or agents are each called in,turn for taking of deposition and each disclaims knowledge of
matters that are clearly known to persons in the organization and thereby to it. *** The
organization mayiname thepersonsiwho are to give inforation on its behalf; thus, its burden
is no greater thanlrnow existsiwhen it answers interrogatories .under Rule 33. (Id. at 30-12) -

This initial draft evolved through further meetings, and was the subject of some discussion
reflected in minutes or transcriptions from tape recordings of those meetings. Overall, there is much
discussion of the role of the witness (particularly an employee who is not an officer or director) as
providing the information that thecorporation has available.

For example, at the May 20-21 11966, meeting Assoc. Reporter Albert Sacks introduced the
provision by saying thatit '"goes beyond personal knowledge of [the] person, he is selected to give E
[the] opinion of the corporation."! (Excerpts from the tape of the May 1966 meeting at 62) There was
discussion "about employees being sent who have been brainwashed and this sentence could create
that possibility that the individual designated could become just a messenger boy instead of a
witness." (Id. at 63) There followed discussion of whether'the corporationr should be required to L
designate the person "most knowledgeable.! That prompted,, (now judge) Louis Oberdorfer to
interject "Do not limit it to his personal knowledge." (Id. at 64) Further discussion led to the
following exchange (id. at 64-"65):

163

L



30B660S.WPD 3 1960s Consid. of 30(b)(6)

Prof. Maurice Rosenberg: I raise a question *** where "officers, directors, employees or
agents will appear and give testimony on behalf of the corporation." That is a big change in,
the deposition laws. Now when an employee shows up he doesn't give testimony on behalf
of the corporation.

EProf. Sacks: I take it since the questions that can be asked of the person relate to information
the corporation has, the questions can go to what other employees know and facts they have
so I would assume you do get the answer to the question of the corporation in the same way

E you get the interrogatory.

Prof. Charles Alan Wright: Would you have the difficulty with this if employees were not
-K involved? Particularly since the case law in the area has been on a much narrower question,

i.e., whether or not we can designate the corporation and ask him to produce such responses
in managing agents [who] have knowledge of the facts. The courts have said under existing
rules: no, you cannot.2 But I think a rule change to permit that result would not involve any
difficulties we have heard about here and it would in many cases serve a useful purpose.

The upshot at that meeting was to remove "employees" from the list, whereupon Rosenberg said that
he had no problem with having the Officers or directors testify on the corporation's behalf and
provide the information it possessed. (See id. at 66)

There followed (in August 1966) a revised draft with bracketed language again permitting
Lthe organization to designate ordinary employees to testify if they consent to do so. (Aug. 4, 1966,

materials on discovery rules at 30-4 to 30-5) This inclusion was supported by Committee Note
language as follows (id. at 30-18):

The organization is not required to designate any ordinary employee or agent to speak
on its behalf. There are instances -- not infrequent in personal injury litigation -- in which

* a corporation and its employee have independent and even conflicting interests. But there
are other instances in which, an ordinary employee is best qualified to speak for the
corporation and his testimony will save the time of various officials and of the examining
party. As noted, the procedure provided herein is intended as a useful facility, and its valueK is strengthened by affording the corporation an option to designate ordinary employees or
agents with their consent. The subdivision authorizes this option. Since even when a
designated employee or agent testifies, the deposition should be regarded as that of the
organization, related changes are made in Rule 32(a)(2, 37(b), and 37(d).

At the September 12-13, 1966, meeting the restoration of the option of naming an ordinary
71 employee was discussed. Prof. Sacks explained that the deletion of the ordinary employee option

was undesirably narrow and a member of the Committee who had taken a strong interest in this rule
(Brown Morton, Esq., of Washington, D.C.) came to the same conclusion. (Excerpts from the tape
of the Sept. 1966 meeting at 90-92) There were competing drafts of language permitting the naming
of an ordinary employee. Morton explained that "[t]his enables the party seeking the deposition to
require the designant to name somebody who will give some answers." (Id. at 93) The drafts had

limited such designations to employees who consented to testify, and some voiced uneasiness about
making consent an element of the rule because it involved "pushing * * * into the domestic
management of corporations." (Id-at 94) There was also further discussion of whether this would
be unfair to the employee, whose interests might be adverse to those of the corporation. TheL

2 This appears to refer to the decisions rejecting notices calling for the designation of persons
with knowledge of the relevant facts. See supra note 1 and accompanying text.
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response was that if the employee does not consent, his testimony can be taken pursuant to a
subpoena but it is not the testimony of the corporation. (Id. at 95) For our purposes, the point is that
the entire focus of the discussion was on testimony about the underlying event, not just about who LL
had information about the underlying event.

There was also discussion during the September, 1966, meeting of the proper way to describe L]
the corporation's duty in relation to the knowledge'to be provided by the person designated. The
draft used "readily obtainable," and there was much discussion of whether another formulation
should be used. Reporter Sacks explained that "the officer or agent answering on behalf of the
corporation is to furnish such information as is available to the party. We have no proposals for
changing that." (Id. at 97) Here again, the concern seemed to be about the burden on the
organization of gathering together this information.

After the September, 1966, meeting, the rule was further revised and approved at the
Committee' s March, 1967 meeting to read as published for public comment in the Preliminary Draft
of Nov., 1967:

A party may in his notice name as the deponent a public or private corporation or a
partnership or association and designate with reasonable particularity the matters on which
examination is requested. The organization so named shall designate one or more officers,
directors, or managing agents, or other persons duly authorized and consenting to testify on
its behalf. The persons so designated shall testify as the matters known or available to the
organization. This subdivision (b)(6) does not preclude taking a deposition by any other LJ
procedure authorized in these rules.

Thereafter, it seems that little change was made. The word "reasonably" was added before
"available to the organization." But the idea that the organization had to designate somebody who
would provide the information it had remained intact. A reading of the final Committee Note (which
included much that had been in the draft Committee Notes throughout) is consistent with that view.
In particular, it notes and rejects the view that this is too great a burden on the corporation: ,E

Some courts have held that under the existing rules a corporation should not be burdened
with choosing which person is to appear for it. E.g., United States v. Gahagan Dredging F
Corp., 24 F.R.D. 328,329 (S.D.N.Y. 1958). This burden is not essentially different from that
of answering interrogatories under Rule 33, and is any case lighter than that of an examining
party ignorant of who in the corporation has knowledge.

The records of the Advisory Committee from the 1960s are somewhat fragmentary, but for K
our purposes all seem to point toward the view that the focus of the addition of Rule 30(b)(6) was
broader than a road map. Instead, the concern was with who would speak for the corporation about
the events in question in the suit, and about the extent of the corporation's duty to gather information K
and inform its representative about those events.

•That inclination of four decades ago is not, of course, a limitation on the actions of the
Committee now. Since 1970 much has been added to the rules to provide direction that was lacking E]
then. Rule 26(a)(1) initial disclosure and the Rule 26(f) discovery conference could ;substantially
improve the ability of a party to identify those who have information about events involved in the
suit. More to the point, there is no indication in the records John Rabiej unearthed that any thought U
was given to the problems presented when "ancient" events are the subject of the suit, or about the
use of "contention" inquiries to probe in ways that threaten work product protection.
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Jeffrey J. Greenbaum, Esq.
Sills Cummis Epstein & Gross P.C.
One Riverfront PlazaK Newark, NJ 07102-5400

Dear Mr. Greenbaum:

L The Judicial Conference Advisory Committee on the Federal Rules of Civil Procedure

has been asked to consider whether changes should be made to Rule 30(b)(6) of the Federal
Rules of Civil Procedure. Some commentators have suggested that the rule needs revision. A
subcommittee has been appointed to investigate this issue. We are writing to you because you
recently submitted comments to the advisory committee, on behalf of your organization,Kconcerning proposed amendments on electronic discovery. We now seek comments from your
organization on whether problems exist under Rule 30(b)(6), and, if so, whether those problems
are best addressed through amendment or the development of case law. If you are not the correct
person to respond to this request for your organization, we would appreciate your forwarding this
inquiry to the right person.

KEnclosed with this letter is a memorandum prepared by Professor Richard L. Marcus of
the Hastings College of Law, a member of the subcommittee and a special reporter to the
advisory committee, titled "Concerns about Rule 30(b)(6) and Possible Amendment Ideas,

L January, 2006." We would appreciate your comments on the issues raised- in the memorandum.
The memorandum does not purport to be exhaustive - comments on other concerns or possibleK amendments are welcome.

If possible, we like to receive your comments by March 15, 2006. Comments should be

L sent to:

Peter McCabe
Secretary, Committee on Rules of Practice and Procedure

Administrative Office of the United States Courts
Washington, D.C. 20544
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Page 2
January 10, 2006

Responses can also be submitted by email at <RulesComments@ao.uscourts.gov>.

The subcommittee is at the beginning stages of this investigation. No conclusions have IL

been reached on whether Rule 30(b)(6) is problematic or requires amendment. Any proposed L

changes to Rule 30(b)(6) will, of course, follow the normal procedure of full consideration by the
rules committees and publication for a period of public comment. E

Thank you for your response. E

Judge Lee H. Rosenthal Judge David G. Campbell
Advisory-Committee Chair Subcommittee Chair B
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Concerns about Rule 30(bh)(6)
and Possible Amendment Ideas

January, 2006

The Advisory Committee on Civil Rules has been asked to consider whether there is a need
for rule changes to solve problems that have arisen in practice underFed. R. Civ. P. 30(b)(6). Some
recent scholarship suggests that the rule can be misused to impose unfair burdens on responding
parties. See Sinclair & Fendrich, Discovering Corporate Knowledge and Contentions: Rethinking
Rule 30(b)(6) and Alternative Mechanisms, 30 Ala. L. Rev. 651 (1999). The Committee on Federal
Procedure of the New York State Bar Association has called a number of issues to the Advisory
Committee's attention, and a Rule 30(b)(6) Subcommittee has been formed to evaluate these

r concerns.

LcnThe Subcommittee is inviting reactions from a number of bar groups to assist it in this task.
It bears emphasis at the outset that the Subcommittee has not yet reached any conclusion about
whether changes to the rule are needed, much less which changes might be appropriate.

To introduce the topic, this memorandum explains the background for addition of this rule
provision in 1970. It then raises some questions about possible concerns with current use of the rule.
Finally, it asks whether rule changes are needed -- as opposed to judicial decisions under the current
rule -- by suggesting some possible rule amendment ideas that might address possible problems.

The background of the current rule

Rule 30(b)(6) was added to the rules in 1970 to deal with problems encountered before then
in obtaining information from corporations and other organizational litigants. Before that time, it
often happened that litigants attempting to obtain information from organizational litigants faced a
difficult burden if they wished to proceed by deposition. They could take the deposition of the
organization only through an officer, director, or maraging agent. But officers or directors might
often lack the personal knowledge needed to answer the pertinent questions. There was often much
dispute about who should be viewed as a "managing agent," and once that obstacle was surmounted
the person involved might turn out not to have the required personal knowledge either. This

% runaround problem became common enough to earn a name -- "bandying."

The addition of Rule 30(b)(6) was designed to solve the bandying problem. Under the rule,
the party taking the deposition must describe the matters on which information is requested with
"reasonable particularity." If that is done, the organization has to designate a person or persons to

testify on its behalf "as to matters known or reasonably -available to the organization." The
Committee Note explained that the burden on the organization of having to designate a person to
testify on its behalf "is not essentially different from that of answering interrogatories under Rule
33." Thus, the premise seems to have been that the organization, like an individual litigant, can
fairly be required to answer questions in a deposition about its knowledge regarding the events in
issue in the litigation. The rule has not been substantively amended since 1971.

Inquiries about current practice under of Rule 30(b)(6)

Rule 30(b)(6) appears initially to have excited few concerns; a commentator writing in the

early 1990s even called it the "forgotten" rule. But more recently some have asserted that it permits
an undue imposition on organizational litigants. Particular attention has been drawn to the use of
Rule 30(b)(6) depositions early in the litigation to commit the organization to its version of disputed
events, which often occurred long in the past, and perhaps to preclude the organization from offering
evidence supporting a version of those events different from the one proffered by its designated
representative. The Subcommittee needs more information about current practice to evaluate these
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concerns. It would therefore benefit from reactions about the following topics, with some possible
questions suggested:

(1) General: Have your members encountered difficulties in using or responding to Rule
30(b)(6) depositions? If so, have the difficulties become more acute in the last decade?

(2) Burdens and benefits of Rule 30(b)(6) practice: Do your members find that the burden
of preparing witnesses for Rule 30(b)(6) depositions outweighs the benefits of such depositions to
the discovery process? If so, please explain why. If burden is a problem, is it more acute (or only L[
important) with regard to events that occurred in the distant past or are otherwise obscure? Is thereoften difficulty determining what information is "reasonably available" to the organization?

(3) Adequacy of preparation of witnesses proffered by organizations: Is it clear what is L
required to prepare a witness to testify in a Rule 30(b)(6) deposition? Is it frequent that witnesses
are not properly prepared? Under the current rule, have courts been able to handle arguments about
whether witnesses were adequately prepared in an appropriate manner?LE;

(4) Scope of examination and specification of issues: Are Rule 30(b)(6) notices typically
sufficiently detailed and limited to permit adequate preparation of witnesses? Does examination [
often proceed on issues not identified in the notice if the witness also has knowledge about those
additional issues? Has such examination on additional topics caused problems?

(5) Timing and number: Should Rule 30(b)(6) depositions usually be taken early or late in [
,the discovery process? If they are taken early, should there be an opportunity to supplement?
Should there be any limitation on the number of Rule 30(b)(6) depositions a party can take?

(6) Possible impact on work product protection: Do Rule 30(b)(6) depositions pose greater
threats to work product protection than other depositions? "Are contention questions used in Rule
30(b)(6) depositions in ways that intrude into protected areas? Are Rule 30(b)(6) depositions used K
to compel organizations to take positions on contested issues too early in the litigation? L

(7) "Binding" effect of answers: Are Rule 30(b)(6) deposition answers being given an
unduly binding effect at trial? Are organizations being unfairly preyented from providing evidence ll
that contradicts or supplements what was said in the deposition?

(8) Conflicting decisions under current rule: Have your members found that conflicting
rulings are emerging in the application of current Rule 30(b)(6)? If so, we would appreciate being
apprised about those decisions.,

Inquiry about need for rulemaking E,
(9) Resolve problems though caselaw? Until there is a good understanding of the gravity

and nature of any current problem with practice under Rule 30(b)(6), there can be no serious
consideration of whether a rule amendment might be desirable. Can any problems your members
have encountered with practice under Rule 30(b)(6) be addressed through litigation under the current
rule, or would a rule change be a better way to address such problems? [E

One perspective for addressing this question is to consider what might be done by rule
changes. The following is a nonexhaustive list of possible amendment ideas. The listing does not
suggest that any of these ideas is under current study, and they are offered only to provide some basis
for considering whether rule amendments are needed to deal with problems that otherwise would be
addressed by judges under the current rule. 7LA
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0 Limiting, Rule 30(b)(6) discovery to identifying the location of discoverable
information within the custody or control of the organization: This approach would

L limit Rule 30(b)(6) depositions to providing a precursor to other discovery and would
preclude their use to generate admissible evidence for trial. That would seem likely
to reduce burdens on organizations preparing witnesses. But for organizations that

L wanted to designate a single representative to present their positions, this would
perhaps be a negative change. And it could also significantly erode the value of Rule
30(b)(6), which now permits the organization's opponent to discern the organization's
position through a deposition.

0 Providing by rule that the witness's testimony is not a "judicial admission": A rule
amendment might deal' With the effect of testimony in the deposition, perhaps by
affirmatively preserving the organization's right to offer evidence in support of
different versions of the facts. But such a change might significantly reduce the
utility of Rule 30(b)(6) and might encourage bandying.

* Providing for supplementation of a Rule 30(b)(6) deposition: If it is a problem that
the rule currently freezes the organization's version of events to that presented in an
early, Rule 30(b)(6) deposition, that might be solved by providing forLsupplementation in Rule 26(e)(1), which presently makes no provision for such
supplementation. But such a change would, under Rule 37(c)(1), seem to strengthen
arguments that the organization is not allowed to proffer competing evidence unless
it has provided a timely supplementation,

* Forbidding "contention" questions during 30(b)(6) depositions: If efforts to require
the organization to commit to certain positions, during the deposition are unfair,
perhaps aprohibition on contention questions during a deposition could be fashioned.
Defining what is forbidden might prove difficult, however, and disputes about
whether certain questions are of the forbidden type could complicate Rule 30(b)(6)
depositions.

• Limiting questioning to those matters identified in the notice, or for which the
witness was designated: If questioning about matters not identified in the notice of
deposition is a serious problem, the Rule 30(b)(6) deposition could be limited to
those matters. That change Would seem consistent with the provision now in the rule
that, if it designates more than one person to testify, the organization may specify the
matters on which each such witness will testify on its behalf.
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SUMMARY OF RESPONSES
RULE 30(b)(6) INQUIRY

March, 2006

The following attempts to summarize the responses received to the January, 2006, inquiry
from a subcommittee of the Advisory Committee on Civil Rules regarding Rule 30(b)(6). The

r comments are ordered alphabetically among bar groups. A seemingly individual comment is at the

L end.

Topically, the comments are arranged in the sequence of the questions in the inquiry (which
are repeated before the comments received pertinent to those inquiries).

Overall

ABA Section of Lit.: Our comments should not be interpreted as urging changes to Rule
30(b)(6). More information and input would have to be gathered from our Section members before

Vwe would be in a position to recommend any changes on behalf of the Section. At a leadership
meeting attended by Judge Rosenthal, however, the strong consensus of the group was that a study
was appropriate.

Assoc. of the Bar of the City of N.Y.: Our Federal Courts Committee agreed that Rule
30(b)(6) serves an important purpose in streamlining the pretrial search for information held by
organizational litigants. Although we understand that the rule offers the potential for abuse, our
members' experience suggests that abuse of this rule is no more likely than with any other discovery
device, and that the potential for abuse is suitably managed by the district court' supervision of the
process. In addition, existing caselaw surrounding the rule provides sufficient guidance about which
'practices are unlikely to meet with court approval in the event disputes arise. Given this context, the
Association does not believe an amendment would improve the effectiveness of the rule or provide
any greater protection against attempted abuse.

K Assoc. of Trial Lawyers of America: We start with first premises. We require human
litigants to testify to all the topics that might be designated in a 3 0(b)(6) notice. Once they say, under
oath, that X happened, or that my contention is Y, they can explain further, but we do not let them
pretend that they never said X or Y. The same should be true for a corporation, testifying through
a designated representative. We reject the conclusion asserted by others that corporate knowledge
does not exist, and believe that Congress' recent adoption of the Sarbanes-Oxley Act shows that it7 also regards corporations as actors responsible for what they know. The buck needs to stop
somewhere. The corporation's burden of being treated as a person under Rule 30(b)(6) is a
concomitant obligation from the privilege of being able to use the corporate form to conduct

F business. The many advantages of the corporate form should not include privileged treatment by the
federal rules.

Rl Calif. Employ. Lawyers' Ass'n: There does not appear to be any showing of problems with
Rule30(b)(6) which would require rule to be altered. Judges have been able to deal with any
issues that arise under the current rule. Rule 30(b)(6) depositions allow parties to narrow issues and
focus discovery, at a very early stage of the litigation. The rule has led to greater efficiency, and to
better use of time and economic resources, than would be true if parties were not allowed to depose

L entities in this way.

Consumer Att'ys of Calif.: We urge the committee to reject suggestions that Rule 30(b)(6)be
changed. The rule is a critically necessary discovery tool for parties litigating against corporations --
whether they be injured individuals or other businesses. Although it is not a complete solution, it
goes far toward solving the problems of bandying. Making the rule friendlier to corporations would
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only serve to make it less effective. That would create'greater litigation obstacles and would result
in even more need for judicial intervention in the discovery process.

Fed. of Defense & Corp. Counsel: Rule 30(b)(6) is being used with greater frequency early
in discovery to comprehensively -- and prematurely -- examine corporate representatives on issues
that can be outcome determinative. L

Nat. Ass'n of Consumer Advocates: NACA agrees with the fundamental premise of the rule,
that the organization, like an individual litigant, can fairly be required to answer questions in a
deposition about its knowledge regarding the events in issue. That is not an undue imposition on U
organizational litigants because, at some point in the litigation, they have to determine their
knowledge regarding the events at issue. The only issue is when they have to do that. The rule
properly pushes that point back so that all parties can learn the organizational entity's knowledge.

Nat. Employ. Lawyers' Ass'n: The rule is critical to timely discovery. Although it puts a
burden on the corporation to identify sources of information, it is the corporation that has the L
information, our members have successfully used 30(b)(6) to avoid lengthy detailed interrogatories
and unnecessary depositions. Early use of a 30(b)(6) deposition often obviates the need for other
discovery, and thereby significantly reduces the costs of litigation for all parties. Rule 30(b)(6) is
not a rule a that provokes significant contention. But because careful use of it has a dramatic impact
in reducing discovery, changes to it are likely to cause an increase in those costs.

W., Va. Trial Lawyers Ass'n: The rule has served to provide a level playing field in litigation
involving corporations. It plays a crucial role, in assuring access to justice. Three perspectives show
that the rulesfhiold not be changed, and that it is right to rely on the well-developed body of caselaw:
(1) the riskof bandying; (2) the substantial body of caselaw now in existence; and (3) the unique
perspective of the presiding trial judge in administering any disputes. The rule has been tried and
tested over more than 30 years under myriad factual scenarios.

R. Graham Esdale. Jr.: Based on my experience over the last 12 years or so of litigating
products liability cases, I do not believe the rule needs to be changed as suggested by the inquiry.
If anything,, it needs to be strengthened. It is a major tool for those suing,-corporations to get
information. Defendants in products liability cases always want to get the plaintiff's deposition first
in order to lock' the plaintiff into the, facts and claims being made. Often that happens before

defendants have ,produced anything in the case. The plaintiff should be allowed to use 30(b)(6) to
do somewhat the same thing. Yet corporations often produce a representative who knows little or
nothing regarding the listed matters, and judges rarely impose sanctions when this happens. I have
never had an occasion where.ajudge imposeda sanction or required the defendant to pay costs when
it was necessary to take :a second deposition because the first representative was unable to respond
to all areas in the notice. If the corporation could change its answers at trial, that would cause
confusion and devalue the 30(b)(6) deposition. Similarly, forbidding contention questions would
deprive the plaintiff of an essential discovery opportunity. 't Answering about matters beyond the
notice is rare, and not a problem. This is an attempt to enact tort reform through changing the rules
of court.

(1) General: Have your members encountered difficulties in using or responding to
Rule 30(b)(6) depositions? If so, have the difficulties become more acute in the last decade?

Assoc. of Trial Lawyers of America-' Our members do report difficulties using 30(b)(6)
depositions, primarily with failure to produce suitably knowledgeable designees. This is viewed as
willful. We don't know whether these problems have become more acute over the last decade.
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Calif. Employ. Lawyers' Ass'n: From the perspective of our members, who notice suchFdepositions, there are a number of problems. First, if the person who is most knowledgeable about
the matter of interest is no longer employed by the entity, there seems to be nothing in the law which
requires the entity to gather information from former employees. Second, the entity may claim that
there is no one person most qualified to testify regarding a particular-matter, which can require the
propounding party to conduct numerous depositions; we would prefer that the responding entity have
to designate the person "most knowledgeable" to testify about the particular matter stated in the
notice. Another problem is that the responding entity may not do a sufficient investigation to
determine whom to designate; often the department head will be designated, and it is only at the
deposition that the lawyers find that this person is not really qualified to answer questions. There
should be some consequence for such misconduct, but the rule does not need to be changed for that
to happen. Judges have the means of correcting discovery problems such as this. Yet another
problem comes from the ten-deposition limit, particularly if the entity does not produce the correct
person, with the result that one of the propounding party's depositions has been wasted.', A Rule
30(b)(6) deposition should count as only one deposition for purposes of the ten-deposition rule. It
is also undesirable that there is no requirement that the responding party identify the individual who
will testify in advance, so that the propounding party, learns for the first time on the day of the
deposition the identity of the individual. Requiring advance notice would be better. In addition, it
often happens that counsel for the witness resists questions about the witness's possible bias, but
such questions should be allowed, so it would be good if the rule said so explicitly. Finally, it often
happens that the individual has disoeverable information on topics not listed in 'the notice. A
deposing attorney should be able to question on these matters, but the deposition should still count
as only one toward the ten-deposition limit Of Rule 630(a).

Consumer Att'ys of Calif.: The only difficulties under the rule are in obtaining full
responses. It is still possible, !:despite the rule, for corporations to hide their wrongdoing. But with30(b)(6) as a foundation, at least the adverse party has the ability to set the stage for a motion to

compel.

Nat. Ass'n of ConsumerAdvocates: A quotation from one of our members best summarizes
NACA's experience with the rule: "In 26 years of practice, my impression has'been that Rule
30(b)(6) generally works well.: The major problem I have seen is the practice of some defense
counsel producing witnesses with little or no real knowledge of the topics they have been designated
to testify about." This response was echoed by lawyers from around the country.

7Nat. Employ. Lawyers' Ass'n: The short answer is no. Like any other discovery tool, there
are disputes as to scope of depositions and the deponents provided. These disputes are usually
resolved by the parties and in circumstances where the parties are unable reach agreement, courts
have proven quite adept at reaching a resolution.,

L
Trial Lawyers for Public Justice: The largest problem is the failure of corporations to meet

their obligation to provide knowledgeable representatives. Although corporate lawyers often claimE that Rule 30(b)(6) places a great burden on the corporation, in our experience the opposite is true.
The rule is vulnerable to circumvention by corporate defendants. The choice of the designee rests
entirely with the corporation, and it is often to the advantage of the corporation to choose somebody
who is not nmost knowledgeable. Increasingly, corporations choose wholesome looking, young
people who, prior to receipt of the notice, had little, if any, involvement with the issues involved in
the case. One corporate defendant even produced a document aboutthis practice, which referred to
its designee as "the fall guy." One problem that results is that the designee cannot fully address theK topics listed in the notice. Often the designee will deny personal knowledge and suggest others who
have such knowledge., Too often, entities seem to think that so long as they produce a witness, they

,have satisfied their obligations no matter how much the witness knows. And entities frequently try
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to evade discovery by asserting that the information is old, or that all knowledgeable employees have
died or left. They thus ignore their obligation to provide a designee prepared to testify beyond his
or her personal knowledge. In the experience of several of our members, corporations never seek
information from former employees about designated topics. Designees often say they have never
seen pertinent documents when presented with them during the deposition. Although the caselaw
says that the corporation must prepare the witness, the rule does not; it should. A related problemE
is that corporations often disregard their duty, to provide a substitute witness when the first one
claims lack of knowledge. This problem becomes more acute in light'ofthe ten-deposition limit, for
corporateparties can exhaust the ten-deposition limit by failing to prepare their witnesses properly.

W. Va. Trial Lawyers Ass'n: Before the rule went into effect in 1970, there must have been
a great deal of difficulty caused by bandying.' Under the ru]e, the risk of bandyinglhas been reduced
a great deal;, although not eliminated., :Because there is a body of caselaw on the obligations of the L
corporation, `ýIthere is' less risk of theý, icorporation '$pushing "'ýtheý envelope" toi avoid revealing
information.1 Rather than restrict the rule at the behest of those who gain by returning tothe
problems of bandying, the better 'routeisto preserve the rule adto iallow ita,:to dvelops it has.

(2) .Burdens and benefits of Rule 30(b)(6) practice:. Do your members find that the
burden of preparing witnesses for Rule 30(b)(6) depositions outweighs the benefits of such

depositions to the discovery process?,. If so, please explain why. If burden is a jproblem, is
it more acute (or only important) with regardit events that occurred in te distant past or are
otherwise obscure? Is there often difficulty determining what information is, "reasonably
available" to the organization?

ABA Section of Lit.: IFor large organizations, or with regard to topics that involve events L
that occurred many years ago, ,iit• •S often difficult to gather all the information that may be requested
by a 30(b)(6) deposition notice.ý This is particularly true early in discovery, when all the witnesses
and documents may not have been located. It is also true when those most familiar with the facts
are no longer employed by the organization. A corporation served with a 30(b)(6) notice has an
obligation not only to designate "ndproduceipersons who will satisfYthe requirements of the rule,
but also to prepare its witnesses' ss6thatfthey can give complete and accurate information. But those
goals, while easy to express are ihard to implement. Too, often counsel conducting
30(b)(6)depositions are inclined t~ make the extentcand nature of preparation for the deposition an
issue in the litigation. Much ofthe deposition maylfocus on preparation rather than the underlying
facts. Some counsel would like to see theAdvisory Committee c0onsider amendments to reduce the
situations in which the rule creates an inappropriate burden on a litigant.

Amer. Coll. of Trial Lawyers: This issue has two faces -- f he 'urden on the entity to provide
a witness who can testify to its knowledge concerning enumeratedsubjects, and the degree to which
the entity can "create" an expert who presents himsel'f as a ,fact •vitness. A: supplementation
procedure would take some ofithe burden, and apprehension out 'f the preparation process, but it
should not be allowed to serve as a substitute for adequate preparation. Otherwise, a 30(b)(6)
deposition would produ ce the sa•e answer to every question -- 'I 'will get back to you on that."E

Assoc. of the Bar of the City of N.Y: The consensus of our Committee members was that
preparing a Rule 30(b)(6) witness for ;deposition requires unusually! extensive time" from both the
witness and the attorney. Becaupe the, Witness must testify about information not only known but
also "reasonably available" to the organization, counsel must assur1e that th organization gathers
responsive iformaton fýrom all sources. This is important because th1ere is a sk hat if the witness
cannot properly testify the court may find that there has beeni:a non-appearance,, wt•ih might result
in the inability to presentiadditionai evidence in the future. (The example cited involves failure to

L
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consult a former employee who had relevant information, with the result that the entity was barred
from presenting subsequent contradictory evidence by that employee.) Notwithstanding these points,
our members believe that witnesses can be effectively prepared and protected from overreaching
during the deposition by giving careful attention to the scope of the examination specified in the
notice, and challenging or negotiating items where necessary. Existing caselaw already provides
significant guidance to aid witness preparation and informs the bases on which protection should be
sought. (Several cases are cited.)

Assoc. of Trial Lawyers of America: Our members don't have to prepare such witnesses, but
they are quick to note that corporate failure to prepare witnesses regularly leads to frustrationand
to further depositions. Even if proper preparation is burdensome, it is less burdensome than serial
depositions.

Calif. Employ. Lawyers' Ass'n: We firmly believe that Rule 30(b)(6) depositions are
enormously beneficial, and that they streamline the litigation and discovery process. Without such
depositions, the time required for, and cost of, litigation would increase tremendously.

Consumer Att'ys of Calif.: Obviously, there is some burden on the corporation to respond.
But it best knows how to find the needed information, and it has the option to select the person to
answer questions. The general discovery process demands that the relevant information be found
and produced. Fulfilling that obligation is no more burdensome in the 30(b)(6) situation than in any
other. But the benefits of that process are extraordinary because it streamlines discovery for the
adverse party, who is a distinct disadvantage in thei discovery process. If it is a "burden" for a
corporation to figure out who is the most knowledgeable person with respect to a particular issue,
it is simply impossible for the adverse party to figure out how otherwise to get the needed
information.

Nat. Employ. Lawyers' Ass'n: Eventually the entity will have to identify the relevant
witnesses, either for trial or for a motion for summary judgment. Rule 30(b)(6) depositions simply
move this process to an earlier stage of the litigation, mnaking it more efficient. For a corporation that
honestly seeks to represent its interests with candid discovery responses, 30(b)(6) depositions are
really a boon. They become burdensome only when the corporation does not want to provide candid
responses. That can result in substituting interrogatory answers that are carefully drafted by a lawyer
that invariably lead to further discovery. There is no difference between depositions regarding recent
events and older ones. To the contrary, when the corporation has difficulty identifying a suitable
witness because of the length of time that has passed, it is forced torecognize the paucity of available
evidence. That realization often leads to an early settlement.

N.Y. St. Bar Ass'n: We hope that consideration can continue of ways of narrowing or at least
making clearer the scope of required preparation for aRule 30(b)(6) witness. In complex litigation,
that can be a thorny problem as to which there is no clear guidance in the Rule or the caselaw. At
the same time, the Committee should consider whether more emphasis should be, given to the
imposition of meaningful sanctions for inadequate preparation of, or performance by, a Rule 30(b)(6)
witness given the nominal sanctions in the reported cases. Courts should be encouraged to consider
preclusive sanctions under Rule 3 7(c) where other parties have been prejudiced by failure to prepare
the witness.

Trial Lawyers for Public Justice: These depositions are incredibly beneficial. They are
among the most potent weapons in a litigant's arsenal. They can streamline litigation. They reduce
discovery costs. Were the Committee to recommend 'substantial changes along the lines suggested
in its inquiry, this would be tantamount to eliminating the chance of any meaningful discovery
against organizational entities. The burden involved for the corporation is not great. The usual basis
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for testimony is the corporation's records. The lawyer for the entity will have to become familiar
with those records, so counsel knows what sources should be used to prepare the witness. True, the
party seeking discovery does not have any burden of preparing the witness. Although the
corporation will always claim that the burden outweighs the benefit, that is very rarely true in this
situation.

(3) Adequacy of preparation of witnesses proffered by organizations: Is it clear what
is required to prepare a witness to testify in a Rule 30(b)(6) deposition? Is it frequent that F
witnesses are not properly prepared? Under the current rule, have courts been able to handle
arguments about whether witnesses were adequately prepared in an~appropriate manner?

Assoc. of Trial Lawyers of America: Unprepared witnesses are a signal concern of our
members. They find that judges are too reluctant to use the tools at their disposal to sanction
misconduct.

Calif. Employ. Lawyers' Ass'n: Witnesses are often ill-prepared for their depositions.

Sometimes they are unaware that they have been designated by the entity to testify on its behalf.
They are often not prepared to testify fully regarding the areas designated. We believe that there
should be a sanction for any waste of time involved due to an ill-prepared witness. Judges should L
be encouraged to impose such sanctions.

Consumer Att'ys of Calif.: Although Rule 30(b)(6) witnesses are often not adequately [E
prepared, that is not the fault of therule. Inadequate preparation results either from insufficiently-
specific designations of the areas of testimony or from the corporate defendant's deliberate
obfuscation. The former problem is typically resolved through objections and a meet-and-confer [
process. The latter problem requires resort to judicial intervention. Judges are very effective an
assessing whether a witness is adequately prepared.

Nat. AsM n of Consumer Advocates: The problems that do occur usually involve a witness [E
repeatedly answering "I do not know" or identifying some other person that needs to be asked.
Because judges vary in their application of the rules, the consequences of such answers also vary.
One member who practices in the "Rocket Docket" in the E.D. Va. finds that the judges tolerate very
little bandying, but another reports a judge seemingly impatient at the lawyer's persistence when
30(b)(6) witnesses insisted on testifying only about their personal knowledge. Currently, Rule 37
adequately provides a rule-based method of dealing with such issues, but there is a difference among
judges in whether or how to respond to problems of lack of preparation. The basic problem is that L
some corporations don't appreciate or accept the fundamental fairness of revealing their facts to the
other side during the deposition. How quickly the entity marshals these facts is normally a function
of the amount of resources and effort expended to accomplish the task. L

Nat. Employ. Lawyers' Ass'n: Little preparation is really required Of a 30(b)(6) witness.
Either an individual has the information or he does not. Preparation really means identifying the
proper individual and making sure this person is capable of answering questions. This is best done
simply by reviewing the 30(b)(6) notice with the potential deponent. Problems develop only when
attorneys do not properly use the rule. Examiners who poorly phrase their notices will lose the value
of the deposition. When the notice is ambiguous, it falls to counsel to work together to reach an
understanding. , If the corporation fails to do its job in making the first designation, it should have
to make another. Occasionally courts will deem the corporation to 'be without knowledge on a
particular topic due to failure to respond. This again narrows discovery and decreases the cost of
litigation.
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Trial Lawyers for Public Justice: This is the largest problem under the rule. As one lawyer
wrote, "Is it frequent that witnesses are not properly prepared? Answer: Without exception in my
quarter century of experience using this rule."

W. Va. Trial' Lawyers Ass'n: Instances of inadequate preparation do occur, but not due to
Lany deficiency in the rule. 'That results, instead, from improper behavior by counsel or efforts by

corporations to avoid revealing information. The courts have a settled body of caselaw to deal with
these problems.

(4) Scope of examination and specific ation of issues: Are Rule 30(b)(6) notices
typically sufficiently detailed and limited to permit adequate preparation ofwitnesses? Does
examination often proceed on issues not identified in the notice if the witness also has
knowledge about those additional issues? Has such examination on additional topics caused

7 problems?
ABA Section of Lit.: Counsel may require in the notice that a large organization track down

and prepare a witness to testify about every issue in the litigation, even if those topics are not
appropriate for 3 0(b)(6) testimony. For tactical reasons, counsel may serve repeated 30(b)(6) notices

L, with multiple categories, which makes it virtually impossible for one witness to be able to address
all the issues.

Amer. Coll. of Trial Lawyers: The caselaw is not uniform on whether it is permissible to ask
questions that go beyond the scope of the designated topic areas (citing a case that identifies two
lines of cases). We believe that a clarification would be helpful.

Assoc. of Trial Lawyers of America: Our members report following lines of questioning
within the knowledge of the witness if that knowledge is otherwise discoverable. They view this asK efficient.

Calif. Employ. Lawyers' Ass'n: We recommend that examination of the witness be allowed
as to all relevant areas within the witness's knowledge. Otherwise, it is conceivable that a single
person could be produced as a witness under Rule 30(b)(6) and then again as an individual. The
inefficiency of that procedure is obvious. Moreover, that would count as two witnesses against the
ten-deposition limit.

La Consumer Att'vs of Calif.: As with every discovery device, the quality of 30(b)(6)
designations is necessarily tied to the experience and skill of the lawyer drafting them. But when
there are problems, it is relatively easy for opposing counsel to work them out in a meet-and-confer

L process. Regarding questioning about topics beyond the list, that depends on whether the parties
think it preferable to wrap up everything in one session. If the responding party opts for a second
deposition to cover the other area, so be it.

L Nat. Ass'n of Consumer Advocates: In its training sessions, NACA takes the position that

Rule 30(b)(6) notices must be sufficiently detailed. Given that our members are producing the
notices, we have heard no complaints from them about the sufficiency of what they produce.
Whether the examination goes beyond the notice is up to the counsel in the deposition. For
efficiency reasons, it often happens that if the witness has pertinent knowledge that can be obtained
later by having another deposition, counsel normally allow the witness to provide that testimony
during the 30(b)(6) deposition.
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Nat. Employ. Lawyers' Ass'n: The burden falls on the examiner to, provide a clear and
detailed notice. A good notice eases the way of discovery. If a notice is poor, the corporation can
respond by working with the examiner to clarify what is needed, or simply provide the best witness E
it can. In our experience, courts are generally not inclined to reopen depositions, forcing counsel to
do their job carefully in the first instance. Because the examiner is prepared on the issues in the F]
notice, he is generally not prepared to ask questions beyond the notice. The 30(b)(6) deposition has
specific igoals ,and going beyond the notice is often worthless., Objections to questions which go
beyond the, scope are invariably sustained by the court and examiners who do so typically find that
they have wasted time.' But if it turns out that, the witness has a wealth of other information, that
usually saves time on other depositions, as the testimony of this witness is used instead.

Trial Lawyers for Public Justice: i The party seeking discovery knows that its effort will be
hopeless unless the subject matter is Ispecified in great detail. But theorganization often objects to
the scope of the, notice. Defendants may object for tactical reasons, essentially extorting plaintiffs
into abandoning requests for relevant information as the price for going forward ,on other topics.
When the witness has personal knowledge aboutmatters beyond the scope of the' notice, it would

be a waste of time to requirep a seconddeposion to pursue !hose matteqs.-ý,

(5) Timing and number:, Should Rule 30(b)(6) depositions usually be taken early or
late in the discovery process? If they are taken early, should there be'an opportunity to
supplement? Should there be'any limitation on the number, ofRule 30(b)(6) depositions a
party can take?

Amer. Coll. of Trial Lawyers: Our committee is not aware of any problems that have arisen E
from the Committee Note suggestion to treat all indiyiduals designated in response to a 30(b)(6)
notice as a single deposition for purposes of the number of depositions, but to treat each individual
as subject to the seven-hour day limitation for his or her deposition. Weaaagree with a magistrate
judge's ruling that a 30(b)(6) deposition is the deposition of the entity, and that a second deposition
of that same entity can only be done byragreement or Order. That would mean that litigants would
be required to exhaust all possible topics in their first 30(b)(6) deposition., We note that many
district courts have local rules limiting the number of'Iinterrogatories, and suggest that there could
be a limit on the number of topicsi included in a 30(b)(6) notice.

Assoc. of Trial Lawyers of America: Inadequacy of witness preparation raises concerns
about how depositions or designees should be counted. As the deposition of the corporation, the
3 0(b)(6) deposition should count as one deposition, regardless of how many personslare designated.
In terms of timing, it is impossible -to declare what is the, right time for all cases; "30(b)(6)
depositions should be taken when they need to be taken." Gdenerally, this will be relatively early in
the litigation. Delaying testimony would prevent plaintiffs from discovering the corporate position.
We see no reason, however, to address the timing or number by rule. Judges can handle these things
on a case-specific basis.

Calif. Employ. Lawyers' Ass'n: We believe that there should be no opportunity to
supplement. Particularly in the late stages of litigation,i supplementation might result in a completely
different factual scenario than that for which the parties have been preparing. It would required L
reopening discovery in many cases, resulting in tremendous inefficiency.

Consumer Att'ys of Calif.: Our members 'normally take 30(b)(6) depositions early in the
discovery process, but- litigants need flexibility to take them at any time during the litigation.
Limitations on the number of 30(b)(6) depositions would be counterproductive. Crafting one would
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also be difficult. You can't limit the number of individuals designated. If one tried to limit the
number of topics designated, all that would result is that litigants would delineate broader, less
specific and less effective topics to cover more with fewer. Propounding lawyers don't want
corporations to spend more time than is necessary to get the information they need to litigate theirV cases. The simple reality is that most attorneys use 30(b)(6) depositions only as needed.

Nat. Ass'n of Consumer Advocates: These issues should be addressed and normally worked
out during the Rule 26(f) conference. Regardless of the number of people designated by theLcorporation, a Rule 30(b)(6) should count as one deposition for purposes of the ten-deposition limit.
The duration and timing of the deposition depends on the condition of the court's docket and the
circumstances of the individual case. The 30(b)(6) deposition should occur early enough to allow
for follow-up discovery before dispositive motions or trial preparation.

Nat. Employ. Lawyers' Ass'n: Rule 30(b)(6) depositions should be taken early in the
discovery process, because they have a unique ability of helpingthe parties cut directly to the central
issues and avoid wasted discovery efforts. If the witness is carefully selected, there should be no
need to supplement a 30(b)(6) deposition. Supplementation would be necessary only in cases in
which the witness is not able to answer the questions asked. It is unusual for more than one 30(b)(6)L deposition to be noticed. When there is another, it is usually because the' corporation has changed
its position, or because amendments have been made in the pleadings. Limiting the number of
30(b)(6) depositions a party may take will only lead to motions for additional depositions. The rule
should state that all depositions taken pursuant to this rule shall count as one deposition for purposes
of the ten-deposition limit.

Trial Lawyers for Public Justice: There should be no restriction on the number or timing of
Rule 30(b)(6) depositions. They are useful on a broad array of topics. Interrogatories, by way of
contrast, have proven a poor discovery tool. Rule 30(b)(6) depositions provide a way to pierce the

objections, evasions, non-information and non-responsive features of interrogatory answers.

W. Va. Trial Lawyers Ass'n: Some counsel take these depositions "up front" to get the
position of the institutional litigant on the record. Others prefer to utilize them further into, or even
at the end of, the discovery process. Like other discovery tools, these matters are best left to the
lawyers. Changing the rule to limit the number of such depositions is not warranted; the trial judge
is well-situated to deal with such issues.

L
(6) Possible impact on work product protection: Do Rule 30(b)(6) depositions pose

7greater threats to work product protection than other depositions? Are contention questions
L used in Rule 30(b)(6) depositions in ways that intrude into protected areas? Are Rule

30(b)(6) depositions used to compel organizations to take positions on contested issues too
7early in the litigation?

Amer. Coll. of Trial Lawyers: It is not clear that Fed. R. Evid. 612(2) should apply to a
30(b)(6) deposition. Does the document really refresh the witness's memory? Or does it "create"
a memory brought into being for purposes of the deposition? Depending on how the court resolves
that issue, it might insist that any documents used to prepare the witness be turned over to the other
side.

Assoc. of the Bar of the City of N.Y.: Our members reported that this sort of problem does

not usually arise, and they were confident that it could be successfully addressed by a court on a
r motion for a protective order. One of our members, however, was concerned that such a deposition

L
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could invade work-product immunity when the notice requests the witness to testify about all
documents and information supporting the organization's claims or defenses. Because it is
reasonable to assume that counsel is involved in gathering that information and analyzing documents' L
that support claims, the attorney's thought processes may well be revealed.

Calif. Employ. Lawyers' Ass'n: We have found that contention questions are not being LI
asked in these depositions. The ,rule does not explicitly-invade orviolate the work product
protection. Rule 30(b)(6) depositions pose no greater threat to work product than do any other types
of deposition. Contention questions, if they are asked at all, do not, endanger the attorney work
product immunity any more gravely than if they are posed to individual parties. L

Consumer Att'vs ofCalif.: ýWe have not found that 30(b)(6),depositions have any greater
impact on work product issues than any Other :type of depositions.• Nor is it our experience that
contention-type issues ansetin the 30(b)(6) context, Generally, the depositions focus on obtaining

infomaton aoutthecorporation's struture, departmfenits, ýorganiza ion, document retlentionl and
access policies, and other general informational facts, not contentions or positions.

Nat. Ass'in of Consumer Advocates: The deponent has the most control!over how much work
product is.,involved in its own investigation., Ifit chooses to ý,have:,iJtsý lawyer perform its
investigation, then it will have work product that must be disclosed. If itinstead has non-lawyers
interview its employes and examime documents and reco.s, it will avoid most work-product issues.

(Note: Rule 26(b)(3) provides protection for trial preparaton w0rk done b0y nonlawyer agents of the
party.) NACA has heard no complaints from its m~embers, aboutt-he contenftion question issue raised
by the Committee's request for comments.

Nat. Employ. Lawyers' Assn; ,Rule 30(b)(6) depositions pose no greater threat to work
product protection thAn interrogatories or. document requests. Indeed, ina sense there is less threat
because 'the topics are• sp'qcifedlin advance. Contention questions don't pose a problem. There
should be nothing protected, bout contentions. Often contention questions cut to the heart of the
matter much faster ýnd save discývery and litigation costs Rule 30(b)(6) depositions are often used
to compel organizations:to, tke0positions onlcontested issues early in litigation. Thatis one of the
great benefitj .of such tdepositions, because they save the other side from doing much additional F

discovery'to ý':getto theiame place. qr Pricularly in an era: of early discovery deadlines, this is
important. A corporation shouldnomore be permittedto avoid taking positions than an individual.

Trial Lawyers for Public Justice: Often, having chosen a "fall guy" to represent the
corporation, counsel educate the witness for the deposition and try to thwart discovery about the
basis for the testimony by interposing work productobjections. This is improper, since work product
protection does not apply to facts learned in preparation for litigation. It does not matter that this
particular witness has learned some or all of this factual information from the lawyer.

(7) "Binding" effect of answers: Are Rule 30(b)(6) deposition answers being given
an unduly binding effect at trial? Are organizations being unfairly prevented from providing
evidence that contradicts or supplements what was said in the deposition?

Li
ABA Section of Lit.: Counsel who regularly represent corporations believe that treating

Rule 30(b)(6) testimony as a judicial admission is too harsh. "Most had faced arguments for the
preclusive nature of testimony; some reported that a court had issued preclusion rulings. All reported E
that the potential for a preclusion ruling increased the burden of producing a properly prepared
30(b)(6) designee." Even the best intentioned counsel and their clients face a risk of careless or
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wrong answers during such a deposition. Some opportunity for supplementation should be
considered. This is not to suggest that it is never appropriate to preclude an organization from
contradicting the testimony, or lack of testimony, on a particular topic. It is important that counsel
and parties take seriously the obligation to prepare thoroughly for a 3 0(b)(6) deposition. When there
has been undue prejudice to the examining party, or to litigants who rely on original testimony,

L preclusive sanctions may be warranted.

Amer. Coll. of Trial Lawyers: The rule can be, and has been, interpreted to provide for a
binding effect. A substantial and persuasive argument can be made that a 30(b)(6) deposition ought
to be no different than the deposition of an individual. Beyond that, even allowing impeachment of
the entity that provided the deposition answers might be questioned. "When an individual says
different things on different occasions under oath, the impeachment value is real. But when two

L different individuals who are spokespersons for the same entity say two different things, the effect
if far different, far less substantial." "If 30(b)(6) depositions are not binding, what is the point of
taking them? ... Yet if they are binding, how does one avoid the potential for unfairness?" One
answer may be a supplementation process. That is allowed for interrogatory answers, even though
by their nature they allow• for reflection and dissemination within the entity that is not true of
30(b)(6) answers. "Parties should have a right to binding answers from corporate entities; corporate
entities should have a right not to be led into binding themselves by blindside testimony." If one

L decides that a 30(b)(6) deposition should be treated the same as any other deposition -- that the
witness is free to give contrary trial testimony subject to impeachment -- then perhaps there should
be some provision to make the impeachment as effective as in individual depositions. Althoughmany courts already make a practice of explaining to juries what a representative deposition is,
perhaps that explanation could be required by the rules.

LAssoc. of the Bar of the City ofN.Y.: None of our members had found that the binding effect
issue played an important role ino,0ne of their cases. This may be because few cases reach trial,
where the admissibility and effect of deposition testimony becomes important. But although the
decisions on this issue approach4 tfromslightly differing points of view, none appears to preclude

L41 additional' testimony when the facts suggest it would not be fair to do so. (The letter cites cases.)
The Association expects this body of law to continue to develop and to narrow, if not eliminate,
uncertainty about the binding effect of Rule 30(b)(6) testimony.

Assoc. of Trial Lawers of America: We mean. for a corporation to be bound in a 30(b)(6)
deposition in the same Way a human litigant is bound by a deposition. There is no unfairness in
requiring a corporation to present its knowledge. It chooses the person through whom to do it and
prepares the agent to testify. The buck must stop somewhere.

Calif Employ. Lawyers' Ass'n: We wonder, if deposition answers are not being given a
Lbinding effect at trial, why one would conduct the depositions at all. All depositions are intended

to be given a binding effect at trial; if a party wishes to contradict its testimony the trier of fact is
entrusted with the obligation of determining the facts and giving the deposition answers proper

E weight. Requiring deposition answers to be given binding effect guarantees fairness and prevents
"trial by ambush."

Consumer Att'ys of Calif.: Rule 30(b)(6) depositions are no different than any other
discovery devices -- if a change or supplement is required, it can be made. Obviously, like every
other change or alternation, such changes can be commented on at trial.

_Nat. Ass'n of Consumer Advocates: The rule requires the entity to send a person to "testify"
"on its behalf." The use of the word "testify" implies that the information is sworn to be true. The
phrase "on its behalf," in turn, means that the answers be truthful on behalf of the entity. The
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inherent nature of any testimony -- that it can be used against the deponent -- is not a problem for
those entities who complete a suitable investigation of their own facts prior to the deposition. I

Trial Lawyers for Public Justice: The courts are split on whether a Rule 30(b)(6) transcript
is binding on the organization. If the deposition is not binding, there is no reason for the ruleý..,

Nat. Employ. Lawyers' Ass'n: Unfortunately, the contrary is true; depositions are generally
not given'binding effect at trial. Rather, they are used to impeach witnesses who testify differently
than they did in their deposition. This is a very effective technique against individuals, but when a
corporation presents someone at trial to provide testimony contrary to that provided by the person ;

who gave the 30(b)(6) deposition, the fact that the deposition was of a different !individual makes
its use as a tool of impeachment very weak. The result is that corporations ýuse this technique'to
defeat the purpose of Rule 30(b)(6). A corporation should not be allowed to contradict its own
testimony free of consequence any more tfian an individual.

t,7 LJ
(8) Conflicting decisions under current rule: Have your members found that

conflicting rulings are emerging in the application of current Rule 3 6(b)(6)? If so, we would
appreciate being apprised about those decisions.

ABA Section of Lit.: Courts have taken two opposing positions on the "binding" nature of
Rule 30(b)(6) deposition testimony. In-some jurisdictions, the testimony is taken as a judicial L!
admission, and the organization is precluded from taking any position inconsistent with its 30(b)(6)
testimony. In others, the organization is bound to the same extent as'any other witness, but it may
contradict its position, with a credibility price to pay.

Amer. Coll. of Trial Lawyers: The current caselaw is in conflict regarding, whether and-to
what extent a 30(b)(6) deposition binds the entity that, designated the witness. The caselaw is neither
definitive nor uniform. We believe that thepracticing bar would benefit from knowing what the rule L
really means, one way of the other. There is also a conflict about whether questioning can go beyond
the scope of the notice. 71

Assoc.of Trial Lawyers of America: We are not aware of significant conflicting authority.

Calif. Employ. Lawyers' Ass'n: We are not aware of conflicting rulings; andhave found that F
judges are able to manage this discovery very well under the current rule. Ll

Consumer Att'ys of Calif.: At least in California, no conflicts or problems have emerged. 7

Fed. of Defense & Corp. Counsel: Many courts prohibit a party from submitting evidence
that contradicts its deposition testimony. Greater leeway is given in otherjurisdictions, which allow
an organization to present evidence that contradicts or rebuts the testimony of its own 30(b)(6)
witness. (The letter cites cases.)

Nat. Ass'n of Consumer Advocates: There are differences among judges and among courts

in their attitude toward the failure of parties to prepare their witnesses adequately.

Nat. Employ. Lawyers' Ass'n: Courts have managed to resolve the rare 30(b)(6) disputes 7
with great facility. Rule 30(b)(6) is really far easier to police than regular depositions because the L
notice is provided in advance. We have seen no conflicting rulings on this issue.

E
182 

E



E
30B6COM.WPD 13

Trial Lawyers for Public Justice: The courts are split on whether a Rule 30(b)(6) transcript
Lis binding on the organization.

L (9) Resolve problems though caselaw? Until there is a good understanding of the
gravity and nature of any current problem with practice under Rule 30(b)(6), there can be no
serious consideration of whether a rule amendment might be desirable. Can any problems

Eyour members have encountered with practice under Rule 30(b)(6) be addressed through
litigation under the current rule, or would a rule change be a better way to address such
problems?

E Amer. Coll. of Trial Lawyers: Our Federal Rules of Civil Procedure Committee believes that
the rule leaves substantial open questions in its current form. We believe further that those question
are better answered by amending and clarifying the rule: than by the development of caselaw, which
to some extent already has produced and likely will continue to produce inconsistent results. At the
same time, we believe that the rule can be a very important and valuable litigation tool.

Assoc. of Trial Lawyers of America: ATLA is a strong believer in the mechanisms of the
L common law. We do not perceive problems that can be addressed better through rulemaking than

through the judicial application of principlesto fact.

E Consumer Att'ys of Calif.: Our members have not experienced problems with this rule. It
is the use of the tool by some parties -- often responding parties -- that has created difficulties.
Legislating more changes will not solve that problem; it will just change the issues courts will haveK to resolve.

Nat. Ass'n of Consumer Advocates: NACA requests that the Committee allow any problemsEthat exist to be addressed through caselaw.

Nat. Employ. Lawyers' Ass'n: Generally, rule changes make litigation less certain and
increase the costs to the parties. Although changes may be appropriate in certain circumstances, such

as dealing with E-Discovery, this is not an area where changing the rules would be helpful. Rule
30(b)(6) is a rule more easily managed by the courts than many others.

iu Trial Lawyers for Public Justice: Generally, we think that it is, better to let courts resolve
issues relating to Rule 30(b)(6) through specific decisions with specific facts rather than attempting
to craft, general rules in response to pressures from interested groups.

* Limiting Rule 30(b)(6) discovery to identifying the location of discoverable information
within the custody or control of the organization: This approach would limit Rule 30(b)(6)
depositions to providing a precursor to other discovery and would preclude their use to
generate admissible evidence for trial. That would seem likely to reduce burdens on
organizations preparing witnesses. But for organizations that wanted to designate a singleE representative to present their positions, this would perhaps-be a negative change. And it
could also significantly erode the value of Rule 30(b)(6), which now permits the
organization's opponent to discern the organization's position through a deposition.

L I__ _ _ __ _ _ _ _

Assoc. of Trial Lawyers of America: This proposal would recreate the very problems thatEthe rule was designed to solve.

L
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Calif. Employ. Lawyers' Ass'n: this change would render the depositions pointless.
Although this would reduce the burdens on organizations, the result would be testimony by witnesses
who cannot testify confidently, resulting in further motions and further discovery. This would also
give the entity an advantage in litigation.

Nat. Employ. Lawyers' Ass'n: Such a limitation would effectively eliminate the primary
value of the rule. The result would inevitably be to return to the "bandying" that the rule was created
to eliminate. Currently, Rule 30(b)(6) depositions can dramatically decrease the cost of litigation,
but if such a deposition cannot be used to obtain a corporation's position on a matter or to obtain
specific information, parties will often find themselves in need of more depositions and extensions
on discovery.

N.Y. St. Bar Ass'n: We oppose this suggestion. Rule 30(b)(6) depositions have an important K
role in developing the factual record in appropriate cases involving organizations, particularly when
the institution has an advantage in collecting information or employee knowledge that is relevant to
the case and perhaps difficult to integrate or widely dispersed within it. It would be better to limit K
examination to "factual" matters.

0 Providing by rule that the witness's testimony is not a "judicial admission": A
rule amendment might deal with the effect offestimony in the deposition, perhaps by
affirmatively preserving the organization's right to offer evidence in support of
different versions of the facts. But such a change might'significantly reduce the
utility of Rule 30(b)(6) and might encourage bandying.

Assoc. of Trial Lawyers of America: This would clarify existing law. Caselaw already says
that testimony is not a judicial admission, and that it may be explained or contradicted. An
organization is bound by a designee's testimony in the same way that any other individual would be.

Calif. Employ. Lawyers' Ass'n: If the answers did not bind the entity, the deposition would
be of very little value. Making such a change would encourage bandying. F-1

Fed. of Defense & Corp. Counsel: We urge that the rule be amended to confirm a party's
right to provide evidence that contradicts or explains the testimony of 30(b)(6) deponents.

Nat. Employ. Lawyers' Ass'n: Our membership does not see courts treating 30(b)(6)
testimony as ajudicial admission. Rather, parties use depositions to impeach witnesses at trial who
contradict their depositions. Corporations have an unfair advantage because they can simply send
a different person to testify at trial. To remove this unfair disparity, the rule should probably be E,
amended to require that the testimony of a 30(b)(6) witness be treated as a judicial admission.

* Providing for supplementation of a Rule 30(b)(6) deposition: If it is a problem that
the rule currently freezes the organization's version of events to that presented in an
early Rule 30(b)(6) deposition, that might be solved by providing for L
supplementation in Rule 26(e)(1), which presently makes no provision for such
supplementation. But such a change would, under Rule 37(c)(1), seem to strengthen
arguments that the organization is not allowed to proffer competing evidence unless
it has provided a timely supplementation.
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ABA Section of Lit.: A change to allow supplementation or amendment to answers given
at 30(b)(6) depositions, at least under limited circumstances, may be appropriate. Rule 26(e)(2)
allows and requires such supplementation with respect to both interrogatories, documents production
requests, and requests for admissions.

LAmer., Coll. of Trial Lawyers: The potentially unfair burden of binding effect can be
ameliorated by having clear procedures in place for the entity to reflect and amend. With an
interrogatory answer, a party that learns its answer was wrong has a duty and right to correct orLsupplement it. One possibility would be amending Rule 26(e), Rule 30(b)(6), or both to make it
clear that the entity has some period of time to amend or supplement its answers before the answers
become binding. Of course, when there is newly discovered information that was not reasonably
known at the time of the deposition or supplementation period, that new information could provide
an acceptable basis to'supplement. But the supplementation right should not be a substitute for
adequate preparation of the witness in the first instance; it should be only a right to supplement, notLIto substitute a promise to provide more information, later.

Assoc. of Trial Lawyers of America: This would lessen incentives to prepare thoroughly and
invite delay.

L Calif. Employ. Lawyers' Ass'n: Making such a change would result in trial by ambush. It
would also make problems for a court ruling on a summary judgment motion if the entity were not
bound by statements made in the deposition, and could contradict them with affidavits prepared afterE service of the motion.

Nat. Employ. Lawyers' Ass'n: Permitting supplementation would basically require retaking
the 30(b)(6) deposition and probably impact on other discovery as well because 30(b)(6) depositions
are commonly used to identify the necessary parameters of discovery. Supplementation is a sign that
the corporation did not do a proper job of preparing the witness in the first place.

L Trial Lawyers for Public Justice: Like any party's deposition, Rule 26(e) provides a process
that permits the deponent to amend or supplement an answer. Why should parties who areLI corporations receive more protections than individuals'? They should not.

S Forbidding "contention" questions during 30(b)(6) depositions: If efforts to require
the organization to commit to certain positions during the deposition are unfair,
perhaps a prohibition on contention questions during a deposition could be fashioned.
Defining what is forbidden might prove difficult, however, and disputes about
whether certain questions are of the forbidden type could complicate Rule 30(b)(6)
depositions.

L ABA Section of Lit.: Several counsel expressed concern about using 30(b)(6) depositions
to ask questions about legal arguments, contentions, or positions. They noted that interrogatories
are better vehicles for eliciting the other side's contentions and positions, and that few, if any, lay
litigants are competent to testify on those matters in any event. Several suggest that if there are
contention depositions, then the depositions should occur later in discovery, a sequence specifically
recognized for contention interrogatories.

L Assoc. of Trial Lawyers of America: The suggestion that interrogatories would be a better
tool for getting at contentions is wrong. If a corporation wants counsel to answer questions (as
would be true for interrogatories), it can-designate counsel to testify at the deposition. A deposition,
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with opportunities for clarifying questions and for significantly narrowing issues, can reveal more
than edited and calculated writing, and can do it more quickly. Limiting deposition questions by
forbidding contention questions would hinder, not assist, the search for truth.

Calif. Employ. Lawyers' Ass'n: We are not aware that such questions are being asked during
deposition. The typical practice in state court in California is that contentionquestions may be asked K
in interrogatories but not in depositions.'

Fed. of Defense & Corp. Counsel: We urge that the rule be reformed to eliminate or curtail
a party's ability to take binding "contention" depositions of 30(b)(6) witnesses in the early stages of
the case.

Nat. Emplov. Lawyers' Ass'n: Although forbidding contention questions would not
eviscerate the rule as much as limiting the deposition to the location of discoverable information, it
would greatly reduce the usefulness of these depositions in identifying the parameters of discovery.
Without that tool, many litigants would be forced to use wider discovery requests. K

S Limiting questioning to those matters identified in the notice, or for which the
witness was designated: If questioning about matters not identified in the notice of
deposition is a serious problem, the Rule 30(b)(6) deposition could be limited to
those matters. That change would seem consistent with the provision now in the rule El
that, if it designates more than one person to testify, the organization may specify the
matters on which each such witness will testify on its behalf.

Amer. Coll. of Trial Lawyers: We believe-that a clarification, on this subject would be useful. F
There are issues raised by questioning beyond the scope of the notice, What is the effect of an
answer? Is it an admission of the organization at all? Is it binding? Does venturing beyond the
scope convert a 30(b)(6) deposition into one under Rule 30(b)(1), counting as two depositions under
the ten-deposition rule? What should be the process for objecting to questions that exceed the topics
listed. Although the trial bar can live with a clear rule either way, the better rule probably would be
to limit the questions to the designated topics. F]

1 The comment cites Rifkind v. Superior Court, 27 Cal.Rptr. 822 (Cal. Ct. App. 1994), which held F]
that contention questions were improper in the deposition of a party who was a lawyer. The court
explained (id. at 826-27):

[L]egal contention questions require the party interrogated to make a "law to fact application that
is beyond the competence of most lay persons." (1 Hogan, Modem California Discovery (4th ed. M

1988) § 5.9, p. 252.) Even if such questions may be characterized as not calling for a legal
opinion or as presenting a mixed question of law and fact, their basic vice when used at a
deposition is that they are unfair. They call upon the deponent to sort out the factual material in
the case according to specific legal contentions, and to do this by memory and on the spot. There
is no legitimate reason to put the deponent to that exercise. If the deposing party wants to know E
facts, it can ask for facts; if it wants to know what the adverse party is contending, or how it
rationalizes the facts as supporting a contention, it may ask that question in an interrogatory. The
party answering the interrogatory may then, with aid of counsel, apply the legal reasoning
involved in marshaling the facts relied upon for each of its contentions.... So used, the E
interrogatory becomes an instrument for forcing one's opponent (or, more realistically, the
opponent's attorney) to engage in a rather sophisticated process of legal reasoning.

L
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Assoc. of Trial Lawyers of America: Caselaw holds parties to the matters identified in theE discovering party's notice (citing S.D.N.Y. case). We do not see any need to amend.

Calif. Employ. Lawyers' Ass'n: We believe that it should be permissible to ask the witness
about any discoverable information, whether or not on a topic listed in the notice. The party doingE discovery should not be required to notice a second deposition of the witness (perhaps counted as
another deposition against the ten-deposition limit). Moreover, to the extent there is a need for relief
on this issue, judges can make sensible decisions without a rule change.

E Fed. of Defense & Corp. Counsel: We urge that the rule be amended to clarify that a party's
right to interrogate a 30(b)(6) witness is limited to those categories specified with reasonable

Lparticularity in the depositionnotice.
NNat. Employ. Lawyers' Ass'n: Typically, court; are already enforcing this limitation. Where

E questions go beyond the scope, courts usually sustain objections., But sometimes examination on
additional topics is allowed, and that provides benefits. The alternative is a second deposition of the
witness.

L
Other ideas

KABA Section of Lit.: One possible idea to deal with the "binding" effect problem would be
to allow a party to "unbind" itself by giving timely notice that it has found new information that
leads it to believe that a previous 30(b)(6) piece of testimony needs to be modified. The burden of

L proving good faith preparation of the witness would be on the party seeking the change, and the
opposing party would be permitted reasonable discovery to test the assertion at the expense of the
party seeking the change in testimony. The party seeking the change might also be required, if the

Schange is permitted, to pay the additional expenses, including attorney fees, resulting to the other
side from the change in testimony. Another possible idea would be to require the 30(b)(6) witness
to appear in person at trial so that he or she could be questioned about the change in testimony.

E Amer. Coll. of Trial Lawyers: There are a number of issues about the use of the 30(b)(6)
witness at trial. Should personal knowledge or hearsay issues be approached differently from
ordinary witnesses? Ordinarily personal knowledge is not a prerequisite for admissibility of
statements or testimony by a party, which would seem to include the testimony of a 3 0(b)(6) witness.
The lack of personal knowledge of the individual who testified should not be controlling. Indeed,
the obligation to prepare the witness to testify underscores the impropriety of treating that witness's
lack of knowledge as a ground for excluding at trial the deposition testimony. But if the testimonyE is offered by the entity itself, a different attitude may be proper. Otherwise, the entity is allowed to
get in evidence that does not satisfy Fed. R. Evid. 602. The caselaw is not uniform, however. In a
similar vein, are there any limits on using the deposition testimony to impeach a witness called by

K the entity at trial? Even if it's the same individual, at trial he or she may be testifying in an
individual rather than representative capacity. How should the rule of completeness be handled with
regard to hearsay if the entity insists on admission of additional parts of the deposition in addition
to those used by its opponent? There are also questions about how the comparable procedure under
Rule 45 should operate. Can a party subpoena a nonparty entity and require it to designate and

prepare a witnessý at trial knowledgeable on specified topics? The commentators have not yet
addressed that question, but there is nothing in Rule 45 that prohibits it.
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Fed. of Defense & Corp. Counsel: We urge that the rule be amended to limit the number of
categories that can be designated under the rule.

Nat. Ass'n of Consumer Advocates: If the rule is to be changed, it should be strengthened,
as follows:

(1) The rule does not presently say explicitly that an entity will be bound by the testimony
absent a good cause showing of changed circumstances.: ̀  To help deponents understand how
the rule works, this could be made explicit.

(2) Unlike Cal. Civ. Proc. § 2025.230, the federal rule does not require the deponent to
produce the "most qualified" or "most knowledgeable" person. The entityimay thus have a
tendency to offer the least qualified individuals in an' effort to prevent plaintiffs from
developing evidence.

(3) The rule does not require that an organizational entity "immediately" or "promptly"
designate an additional witness in the event the person first designated cannot answer a
question on a matter designated in the notice. This encourages defendants to draw out
discovery.

N.Y. St. Bar Ass'n: We think that the Committee should consider the following specific
proposals that were included in our 2004 submission (which prompted the Committee's interest in
this subject):

Our proposal (1): All 30(b)(6) depositions of a party should be treated as one deposition with
a presumptive cumulative limit of seven hours in total. L

Our proposal (3): Although an examining party should be permitted to direct attention in the
deposition notice to specific testimony about, or documents concerning, the organization's
conduct, the obligation of the testifying witness in preparation should not generally extend L
to the review of testimony or documents form other parties or nonparties, unless these are
present or former employees or agents of the organization.

Our proposal (5): Rule 30(b)(6) should be amended to insert the word "factual" before
"matters" in the fourth sentence to establish that such depositions should not be a vehicle for
seeking discovery of legal arguments, contentions or positions that are not simply factual
statements or evaluations of the legal significance of facts.

Our proposal (8): Testimony under Rule 30(b)(6) should not be treated as preclusive, but
merely as probative.

Trial Lawyers for Public Justice: The rule does not currently say that the entity must
adequately prepare the witness, although the caselaw does so state. The rule should say so. There
are three ways of doing this: (1) the rule could require that the organization provide the "most
knowledgeable person" rather then leaving it free to choose whomever it wishes; (2) the rule could
be amended to specify clearly the organization's responsibility to prepare the witness; and (3) the
rule could mandate monetary sanctions for failure to provide a prepared witness. L

L.
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L Notes on Rule 15 Subcommittee Report

These Notes provide additional background to flesh out the Rule 15 Subcommittee Report
and Professor Gensler's comments. The topics winnowed through to conclude with the
recommendations advanced in the Report are described at length in the Rule 15 memorandum that
has grown through successive agenda books. The most recent version of that memorandum is
attached as a resource to address particular questions that may occur, not as required reading for
present purposes.

These Notes are divided into three parts. The first two, addressing Rules 15(a) and 13(f), are
brief. The questions are clearly framed by the Report and comments and there is no occasion for
elaborate additions. The third part addresses the perennially difficult problems of relation back
under Rule 15(c). This part is not so brief because the Subcommittee has divided on some important
issues.

L
I. Rule 15(a)

[I The effect of the proposed amendment of Rule 15(a) is discussed in the draft Committee
Note, which was presented to the Subcommittee only after the final conference call. The right to
amend once as a matter of course is both curtailed and expanded.

The more important changes address amendment of a pleading to which a responsive
pleading is required. The right to amend once as a matter of course established by the present rule
is changed in several ways, both to limit and expand the current right.

The right to amend once as a matter of course is curtailed for situations in which a pleading
that requires a responsive pleading is challenged by motion without filing a responsive pleading.
Under present Rule 15(a), the right to amend once persists after a responsive motion is filed,
allowing the pleader to amend long after the motion has been taken under advisement and even after
the motion is granted unless the court acts to cut off the right. The amended rule would cut off the
right to amend 21 days after a motion under Rule 12(b), (e), or (f) is served. This change responds
to a complaint frequently heard about the indefinite survival of the right to amend - that the court
may be forced to undertake most or all of the work required to decide the motion, only to have itsE labors undone by an amendment made without any opportunity for prior evaluation.

The right to amend once as a matter of course is expanded, on the other hand, for situations
in which a responsive pleading is served. Under present Rule 15(a), the right terminates upon
service of the responsive pleading. The amended rule permits amendment within 21 days after
service of the responsive pleading. This change reflects the view that unnecessary motion practice
can be avoided by enabling a pleader to act on deficiencies pointed out by the responsive pleading,
just as happens now by responding to a motion that attacks the pleading.

The right to amend once as a matter of course is expanded in a minor way as to a pleading
that does not require a responsive pleading. The time to amend is extended from 20 days to 21 days,
anticipating the prospect that many time periods will be changed to multiples of 7 days in the Time
Project. More importantly, the amended rule discards the further limit that cuts off the right to
amend short of 20 [to become 21 ] days if the action has been placed on the trial calendar. The
Committee Note addresses the reasons for this change.

E
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Rule 15. Amended and Supplemental Pleadings

1 (a) Amendments Before Trial

2 (1) Amending as a Matter of Course. A party may

E 3 amend a party's pleading once as a matter of course

4 within:

5 (A) befre- being-se.ved... iti. a -'p... iv. -4-9 4.. --i

6 21 days after serving it. or

7 (B) --i•-"in -2 daysW srv.ing the1. pleadi•g i.f U

L.8,v lpading i•i otiu allowdu aud the aetioii

9Eu y,.t u9 not yet ,.a,,doif the pleading is one to

10 which a responsive pleading is required, 21 days

11 after service of a responsive pleading or 21 days

12 after service of a motion under Rule 12(b), (e). or (f)

13 addressed to the pleading, whichever is earlier.

14

Committee Note

Rule 15(a) is amended to make three changes in the time
allowed to make one amendment as a matter of course.

Former Rule 15(a) addressed amendment of a pleading to
which a responsive pleading is required by distinguishing between the
means used to challenge the pleading. Serving a responsive pleading
terminated the right to amend. Serving a motion attacking the
pleading did not terminate the right to arnend, because a motion is not
a "pleading" as defined in Rule 7. The right to amend survived
throughout the time required to decide the motion and indeed
survived beyond decision of the motion unless the decision expressly
cut off the right to amend.

The distinction drawn in former Rule 15(a) is changed in two
L ways. First, the right to amend once as a matter of course terminates

21 days after service of a motion under Rule 12(b), (e), or (f). This
provision will force the pleader to consider carefully and promptly the
wisdom of amending to meet the arguments in the motion. A

April 22, 2006
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responsive amendment may avoid the need to decide the motion or at
least reduce the number of issues to be decided, and will expedite
determination of isrsues that otherwise might be raised seriatim. It
also should advance other pretrial proceedings.

Second, the right to amend once as a matter of course is no
longer terminated by service of a responsive pleading. The
responsive pleading may point out issues that the original pleader had
not considered and persuade the pleader that amendment is wise. Just
as amendment was permitted by former Rule 15(a) in response to a
motion, so, the'amended, rule permits one amendment as a matter of L
course in response tola responsive pleading. The right is subject to
the same 21-day limit as the right to amend in response to a motion.

The 21-day periods to amend once as a matter of course after
service of a responsive pleading or after service of a designated
motion are not cumulative. If a responsive pleading is served after
one of the designated motions is'served, for example, there is no new
2 1-day period.

Finally, amended Rule 15(a) extends from 20 to 21 days the L
period to amend a pleading to which no responsive pleading is
allowed and omits the provision that cut off the right if the action is
on the trial calendar. Rule 40 no longer refers to a trial calendar,1 andL
many courts have abandoned formal trial calendars. It is more
effective to rely on scheduling orders or other pretrial directions to
establish time limits for amendment in the few situations that
otherwise might dllow one amendment as a matter of course at a time
that would disrupt trial preparations. Leave to amend still can be
sought under Rule 15(a)(2), or at and after trial under Rule 15(b).2

Choice of Time-Extending Motions

The proposed rule allows one amendment of a pleading to which a responsive pleading is
required over a period that is longer - and potentially much longer - than 21 days. The 21-day
period begins to run only after the earlier of service of a responsive pleading or service of a motion
under Rule 12(b), (e), or (f). The ordinary period to serve a responsive pleading is set by Rule 12(a)
at 20 days, but it is 60 days to serve an answer after service is waived (or 90 days if the defendant
is outside the United States), and 60 days if the defendant is the United States or a United States
agency or official. It seems likely that these periods are at times extended or tacitly ignored. As
compared to present Rule 15(a), the result still is only an additional 21 days ifa responsive pleading

This statement anticipates adoption of Style Rule 40 - or Style-Substance Rule 40 - on

December 1, 2007. L

2 If Rule 13(f) is abrogated, it might be appropriate to add a final paragraph to the Rule -15

Committee Note: "Abrogation of Rule 13(f) establishes Rule 15 as the sole rule governing
amendment of a pleading to add a counterclaim."

April 22, 2006
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E

Lis filed without a prior Rule 12 motion; if a Rule 12 motion is filed first, the result almost always will
be less time.

LAmendment once as a matter of course seems useful, albeit for an abbreviated period, as to
several of the defenses listed in Rule 12(b); if it is unlikely that a motion based on insufficient
process or insufficient service of process will point out anything to be cured by amending a pleading,
it did not seem worth the drafting complication to specify an exclusion. Amendment similarly seems
useful to meet a motion for more definite statement under Rule 12(e), or a motion to strike under
Rule 12(f).

KThe subcommittee decided that two additional motions should be omitted from the list in
proposed 15(a)(1)(B). A Rule 12(c) motion for judgment on the pleadings can be made only after
the pleadings are closed; the 21 days allowed after service of a responsive pleading seemed

L sufficient. A Rule 56(b) motion for summary judgment can be made by a party, against whom a
claim is made at any time; if it is made before serving a responsive pleading, again there is plenty
of time to make one amendment as a matter of course. One other motion might be noted. Style Rule

L12(i) carries forward the provision of present Rule 12(d) allowing a motion for pretrial disposition
of a Rule !2(by defense made in a pleading. Amendment after such a motion is properly governed
by the time of the pleading. The result of these deliberations is the designation of motions under
Rule 12(b), (e), and (f).

Professor Gensler's Comments

L Professor Gensler is uncertain whether anything will be gained by recognizing a right to
amend once within 21 days after a responsive pleading is served. The most common situation
involves a complaint and an answer. He suspects that a plaintiff who has not chosen to amend theLcomplaint before service of the answer is likely to stand on the complaint rather than make
unwelcome amendments, secure in the belief that if the: complaint fails the court will grant leave to
amend. But he recognizes that there may be different responses - that the plaintiff may recognize
the validity of the challenge in the answer, or prefer to expedite the litigation by amending to meet
the challenge. The proponents of the rule change would add that unless amendment is plainly futile,
leave is almost certain to be granted; recognizing a right to amend once is more efficient.

(Incidental Note on Trial Calendars)

6 Wright, Miller & Kane, § 1483, p. 591, observes that Rule 15(a) means what it seems to
say. If a plaintiff files an amended complaint and the defendant files an amended answer, the
defendant can amend the amended answer once as a matter of course within 20 days [a period the
amendment would expand to 21 days]. That increases the prospect that an amendment may be made
close to trial. But it still seems likely that in cases of arty complexity all of this will be governed by

L a scheduling order.

Style Rule 13(f) reads: II. Rule 13(1)

(1) Omitted Counterclaim. The court may permit a party to amend a pleading to add a
counterclaim if it was omitted through oversight, inadvertence, or excusable neglect or if
justice so requires.

7
L
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Rule 15(a) probably allows addition of a counterclaim by amendment of a pleading within
the period for making one amendment as a matter of course., See 6 Wright, Miller & Kane, Federal
Practice & Procedure: Civil 2d, § 1430, p. 226. There may be some tension between that result and
a possible negative implication that Rule 13(f) requires permission.

More importantly, Style Rule 15(a)(2) carries forward virtually unchanged the standard for
amendment after expiration of the opportunity to amend once as a matter of course: "The court
should freelygive leave when justice so requireps,:" Rule 13(f) does not referto0 "free" leave, but adds
"oversight, inadvertence, or excusable neglect" to the list. There is little, apparent reason to have
different standards. Nor is there any apparent reason to believe that the two rules are administered
differently. Wright, Miller and Kan~e say, § 1430 p. 227, that "[t]his variation in wording has not led
to different standards for granting leave to amend **

The overlap between Rule 13(f) and Rule 15 does present one problem in addition to the [7
seeming redundancy., It is not clear whether addition of an omitted counterclaim under Rule 13(f)
invokes the relation-back provisions of Rule 15(c). The better argument is that Rule 15(c) applies

Rule'l 3(f) expressly establishes amendment of a pleading as the means of adding a counterclaim.
There is district-court authority on both, sides of this question; the only Square appellate decision
rejects application of Rule 15(c). FP&P § 1430, pp. 227-228. In many cases the effect of relation
back can be achieved under applicable limitations doctrine without more on the theorylthat filing a
claim tolls the limitations period as to counterclaims growing out of the same transaction or
occurrence. But that may not always be so.

The Subcommittee proposes to delete Rule 13(f). Addition of an omitted counterclaim will -

be governed by Rule 15. The published proposal would read:

(1~ mtkdC-uuter daiin. Tl1 e. eXour may pennmit a party to an-rend a pleading~ to add a[

,o r -- 1 .aiii..f it was o111 tted throug , ...si ., a or excusabl 1 neg1 le t o. i l,

Committee Note

Rule 13(f) is deleted as largely redundant and potentially misleading. An amendment to add -

a counterclaim will be governed by Rule 15. Rule 15(a)(1)permits some amendments to be made
as a matter of course or with the opposing party's written consent. When the court's leave is
required, the reasons described in Rule 13(f) for permitting amendment of a pleading to add an
omitted counterclaim sound different from the general amendment standard in Rule 1 5(a)(2), but
seem to be administered as they should be - according to the same standard directing that leave
should be freely given when justice so requires. The independent existence of Rule 13(f) has,
however, created some uncertainty as to the availability of relation back of the amendment under
Rule 15(c). See 6 C. Wright, A. Miller & M Kane, Federal Practice & Procedure: Civil 2d, § 1430. E
Deletion of Rule 13(f) ensures that relation back is governed by the tests that apply to all other
pleading amendments.

III. Rule 15(e) [
The Rule 15 agenda topic began with a suggestion that Rule 15(c)(3) should be amended to

supersede a nearly uniform interpretation of the "mistake" that is required to permit relation back of
an amendment changing or adding a party against whom a claim is asserted. "[M]istake" has been
read to mean that the pleader must have believed, but erroneously, that the proper person had been
identified. There is no relation back - because no mistake - if the pleader knows that the proper
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L

identity is unknown. Ignorance is not enough. The question -arises most frequently in police

misconduct cases in which the plaintiff cannot learn the identity of an intended defendant within the
limitations period. Consideration of that question - spurred in part when Judge Becker urged the
Committee to carry it further - gradually evolved into an elaboration of many reasons to be
dissatisfied with Rule 15(c)(3), and also to question the legitimacy of Rule 15(c)(2).

L The Subcommittee divided on Rule 15(c). Some would recommend that no changes be
proposed for Rule 15(c). This view rests on a combination of two thoughts. The practical
observation is that there is no sign of general distress with Rule 15(c), apart from the peculiar issue
of the plaintiff who is ignorant rather than mistaken. The theoretical concern is that Rule 15(c)(2)
and (3) sorely test Enabling Act limits in ways that might compel drastic retrenchment on
undertaking any thorough revision.

K Other Subcommittee members favor at'least two revisions. One would forbid any application
of Rule 15(c)(2) or (3) to claims governed by state law. Relation back would be permitted only when
the state law that governs the limitations issues permits relation back. The other would dramatically
change the relation back of amendments adding or changing defendants when the claim is governed
by federal law.

7A. Claims Governed by State Law:. Present Rule 15(c)(1), (2)

The Subcommittee did not discuss the terms of any amendment that would distinguish
between claims governed by state law and claims governed by federal law. Because Rule 15(c)(3)
requires that Rule 15(c)(2) be satisfied, it should suffice to amend (c)(2) - or, in the Style Rule that
we hope will be in effect, (c)(1)(B). The simplest drafting would be:

L(B) the amendment asserts a claim or defense that is governed by federal law and that arose

out of the conduct, transaction, or occurrence set out - or attempted to be set out - in the

original pleading

K Committee Note

Rule 15(c)(1)(B) is amended to take claims and defenses governed by state law outside the
relation-back provisions of subparagraphs (B) and (C). These provisions permit relation back when
the law that supplies the limitations period does not permit relation back. Although relation back
to cure a failure of pleading procedure is appropriately accomplished by a rule of federal procedure
when the claim is governed by federal law, deference to state law counsels reliance on state lawK alone when the claim is governed by state law.3

Discussion

The wisdom of attempting this change was not much discussed. It raises at least three

L difficulties. One is that there may indeed be circumstances in which relation back is desirable even

if state law would not permit relation back. Schiavone v.. Fortune, 1986, 477 U.S. 21, may be a good
example. The plaintiff lost on a limitations defense because the complaint mistakenly named theL

r This sentence is a bald statement of two conclusions. Each of them can be challenged by
arguments difficult to state and resolve in a Committee Note.
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defendant as Fortune, Inc. Fortune existed only as an unincorporated division of Time. Service was
made on Time just after the limitations period had run, but well within the time that would preserve
the claim had the complaint caption named Time rather than Fortune. There was no plausible reason
to suppose that Time was in any way affected by the misnomer. The misadventure really could be
characterized as a matter of pleading; any possible state-law limitations purposes were satisfied by
the prompt service on Time's agent.

A second difficulty is thatit may prove awkward to permit relation back as to a federal claim
or defense while denying it as to a parallel state-law claim or defense. The difficulty will be most
acute when the limitations issue turns on an issue of fact - if the defendant police officer beat up
the plaintiff on February 25 there is no limitations problem at all, while if the beating occurred on U
February 24 shortly before midnight the state assault and battery claim is time-barred. Resolution
of the fact issue might be affected by knowing that the federal claim will survive either way. Apart
from that, there will be m y situations in which the same state-law limitations period governs both Li
a federal claim and&a supplemental state claim. It is conceptually sound to apply federal law to
defeat the limitations defense by relation back for the federal claim, while ap lying state law to
upholdthe limitationsidefense forthe state claim. But conceptual soundness is not always satisfying. K
If state law would permit some remedy unavailable on the federal claim, the marginal increment in
repose gained by denying the particular remedy may be small. And if at the end of the litigation the
federal claim fails forlreasons 'hat do not defeat the state claim, the burdens of litigation have been
incurred. Still, recognizing, the limitations defense would protect against the risk of mistake in
adjudicating a stale iclaim, and by protecting against liability would restore some measure of the

repose shattered byinstituting the"action. H
The third difficultyis more general. Rule 15(c)(1) ensures that relation back is permitted as

to a federal claim when federallimitations doctrine permits relation back. If state claims can relate
back only when state limitations doctrine permits, the remaining provisions that would apply only
as to claims governedby federal law ,seem to be detached from procedural purposes. Here too it is
conceptually proper to, argue that the purpose is; procedual, but that deference to state law deters
implementing this procedural purpose at the expense 6of state limitations rules. But again the
conceptually proper argument is not fully satisfying.

B. Claims Governed by Federal Law: Present Rule 15(c)(3) F7
Two members of the Subcommittee would amend present Rule 15(c)(3), Style Rule

15(c)(1)(C). The amendment would make explicit the opportunity - recognized by some courts
now - for relation back when a defendant is added as well as when a defendant is changed., More 7
dramatically, it would change the terms for relation back in several ways. It would add requirements L
that the party asserting the claim act diligently in ascertaining the name of the party to be added and
also seek to amend within a reasonable time after serving the other defendants. It would eliminate
any statement of the time within which the added defendant must receive notice of the institution of
the action; instead, it is enough that the added party "will not be prejudiced in maintaining a defense
on the merits."

With a few style changes, this proposal might look something like this for publication:

(c) Relation Back of Amendments.
1 1 L

(1) When an Amendment May Relate Back. An amendment to a pleading relates back to

the date of the original pleading when: *r* H
April 22, 2006 Ki
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K (C) the amendment changes the name or the identity of - or adds - a the party

against whom a claim is asserted. if Rule 15(c)(1)(B) is satisfied. and the court

[concludes] {findsl: if, -v-thi- t1 -' . per-d proidd by R-de 40n) lbr se i the

smnnn w1d euouplaint, thie party, to be b1ýrottgt in1 by a imiadu1et. (i) reeie s

'irtie of the action that it yvill no~t be pre~judiced in1 defending on the~ merits; mid (Hi)

L.lae or~~ should !rave~ kUiJwL that the aef~imr-vvould have bee brough~t against it, but

foi a miiistake eUiilm.~ifini d= pmaty'u ud atuTVy

(i) the pleader rhas exercised diligence] {acted diligently} in ascertaining the

name of the P";y

(ii) the amendment is sought within a reasonable time after [service

of] {serving} the complaint on the other parties against whom the claim is

asserted, and

L (iii) the party to be added, identified, or named will not be prejudiced in

rmaintaining a defense] {defending} on the merits.

L Committee Note

Rule 15(c)(1)(C) is revised to effect several changes.

The rule text now clearly permits the addition of a party against whom a claim is asserted,

r" not only a change in the party or the naming of the party against whom a claim is asserted.

LThe former provision requiring that the party to be added have received notice of the action
within the period provided by Rule 4(m), and that the notice have certain qualities, is deleted.
Incorporation of Rule 4(m) can defeat any opportunity for relation back if the original pleading isF filed more than 120 days before expiration of the limitations period. Rule 4(m), moreover, provides
for discretionary extensions of the time to effect service, creating an open-ended possibility that the
limitations period could be extended for reasons extraneous to limitations policy. Focus on the
quality of the notice opens up elusive fact questions not only as to when notice was received but also
as to whether the new party actually knew or somehow should have known - without actually
knowing - that but for a mistake it would have been sued.

L The new party's limitations-based interests are protected under the amended rule by several
requirements. The pleader seeking relation back must act diligently in identifying the new party.
Amendment must be sought within a reasonable time after serving the other parties. And the court

Lmust find that the new party will not be prejudiced in defending on the merits.

Discussion

The proposed draft is designed to apply only in federal-question cases. Present 15(c)(3), to

become Style (c)(1)(C), would not apply to state-law claims or defenses; the "Rule 4(m)" question
would be moot as to them.

April 22, 2006
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The proposal illustrates a frequent frustration of the Enabling Act process. In forbidding E
rules that abridge, enlarge, or modify any substantive right, § 2072 decrees that the extraordinarily
careful rulemaking process, involving literally dozens of judges as well as others, cannot address
substantive issues that are routinely dispatched by a single judge deciding a particular case, often
with little help from the parties' briefs and arguments. Rule 15(c)(1) [(A)] recognizes relation back
whenever federal limitations law, as developed by the courts, permits it. That means that within all
of the limits of interpretive and common-law ingenuity, a single federal judge can decide whether
a limitations defense is available in a particular case., The decision that there is no limitations
defense means that federal law permits relation back. The decision, moreover, may be made by
utilizing all of the increasingly spongy, doctrines that have emerged to make once-exactinglimitations statutes much more forgiving or even porous.

That very freedom to elaborate federal limitations law, however, may be as much an
argument against opening up a new discretionary power in Rule 15(c) as an argument for doing so.
The proposed draft eliminates any direct concern for the defendant's repose, one of the central
purposes of limitations law. To be sure, the present attempt to protect repose by invoking Rule 4(m)
is subject to many cogent objections.A It would be better to substitute direct reliance on notice to the
new defendant at a time when service of process in a timely-filed action would satisfy the controlling
limitations statute. But the weakness of the Rule 4(m) strategy may not support switching to open-
ended reliance on "ýdiligence," "reasonable time," and "not be prejudiced." Diligence can be
frustrated for a very long time, even after an action is filed - the discovery moratorium in Rule E
26(d) alone will create real problems even when thepla ntiff begins the actionknowing that it lacks
information as to the identity of an intended but unnamed defendant. A "reasonable time" also may
be a very long time, for similar reasons. Unless a named defendant promptly points out the defect,
a plaintiff may in all reasonable discovery fail to identify an added defendant for many months or
even longer. And a determination whether a defendant will be prejudiced in defending may be
precarious, particularly if a court is tempted to belie6ve", that the preparation of originally named
defendants can carry much of the load. L

We can be confident that the Standing Committee will scrutinize with great care any attempt
to add such expansive discretion to defeat a limitations defense. Should the proposal be published,
Enabling Act protests are likely to be made by the public agencies that employ the officials most
commonly caught up in these problems. The protests will be cogent, and may reopen the legitimacy
of all of Rule 15(c) beyond the simple recognition that relation back is proper when applicable K
limitations law allows it. The resultimightjeopardize such defensible uses as can be found for (c)(2)
and (c)(3) to correct,what are truly" pleading misadventures, properly treated by general rules of
practice and procedure p

Publication Schedule

It seems sensible to publish all near-term Rule 15 amendments as a single package. If some
of these proposals seem ready for publication while others seem to require further work, there is no
urgent need to publish some of them now.

FL
L
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E MEMORANDUM

E TO: Honorable Lee Rosenthal, Chair
Civil Rules Advisory Committee

FROM: Judge Michael M. Baylson

[ DATE: March 23, 2006

RE: Report of Rule 15 Subcommittee

The members of this subcommittee are Judge C. Christopher Hagy, Professor Steven S.[Gensler, Robert C. Heim, Esquire, Frank Cicero, Jr., Esquire and Judge Michael M. Baylson.

We exchanged written memoranda and have had several telephone conferences of the entire

subcommittee with our Reporter, Professor Cooper (and you) and other discussions; we would

like to present this report of our discussions concerning various suggestions that have been made

over a long period of time for amendments to Rule 15, and our recommendations with regard to

Sthose proposals.

1. The committee is unanimously of the opinion that some amendments should be

allowed without leave of court. There is no support for a change to Rule 15 to require leave of
court for any and all amendments to pleadings.

Rule 15(a)

2. Under current practice, where a motion to dismiss is filed before a responsive
pleading on any of the grounds allowed under Rule 12(b), the rule now allows an amended
complaint to be served at any time until the court rules on the motion to dismiss, and if it is
denied, until an answer is served. The, current rule is too open-ended and some restrictions on
the time to amend are appropriate.

3. We are unanimously of the view that Rule 15(a) should be changed to read as

E follows:

A party may amend a party's pleading once as a matter of course
within the later of:

(1) 21 days after serving it, or

(2) if the pleading is one to which a responsive pleading is
required, 21 days after service of a responsive pleading or of a
motion under Rule 12(b),(e), or (f) addressed to the pleading.

L ~-1-
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4. There are several reasons for this change.

a. We see a major advantage over current practice. This new procedure will
likely speed up the pleading stage of many cases. Amendments will be made more promptly.
Judges will have fewer motions to amend pleadings because lawyers will take advantage of the
new requirement to amend promptly without seeking leave of court, because, if they wait, they
can only amend with leave of court. The judge can more promptly hold a Rule 16 conference,
and discovery will start more promptly.

b. When a motion to dismiss is served, it is simply unfair to the other party,
and the judge, to allow plaintiff to file an amendment long after a defendant has filed a motion to
dismiss. Presumptively, the trial judge (and/or the law clerk) has invested substantial hours in
researching a fully briefed motion to dismiss.

For example, after the matter has been fully briefed, some months may go by during
which plaintiff s counsel must infer that the judge and/or the law clerk is working on the matter. K
Under the current rule, without any notice, along comes an amended complaint, filed as a matter
of right, and all of the work on the pending motion to dismiss has been a waste of time.

c. By the same token, if an answer has been filed, the plaintiff may discern 7
from the contents of the answer (including affirmative defenses) that the complaint will be

strengthened by adding new allegations, and, the plaintiff, acting promptly in this situation, will
likewise be able to file an amended complaint without the necessity of seeking leave of court.
Under current practice, leave to amend is required as soon as an answer is served.

d. Although it is true that most judges usually grant motions to amend made
early in the case, the new procedure will alleviate the need for all such motions if made within
the stated time limit, and eliminate the risk that some judges would deny such a motion in some
cases.

e. If the plaintiff amends under this procedure, without leave of court, the
defendant would have the same options as before, to answer or file a motion. Because word 7
processing equipment is universally used, this is not burdensome.

5. Under this change to Rule 15(a), the reference to a "trial calendar" will also be
eliminated. Many courts do not have a trial calendar.

Rule 13(f)

6. We recommend that Rule 13(f) should be eliminated because it states a standard
that is overlapping and perhaps contradictory to the standard in Rule 15. We briefly considered
whether Style Rule 8(c)(2) should be eliminated or amended to add a cross reference to Rule 15.

-2-
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Because this rule serves other purposes, we do not recommend any amendment to Style Rule

8(c)(2).

Rule 15(c)

7. Relation-back as to claims in diversity cases, and state law claims in federal
L• question cases,(whether "borrowed" for purposes of the federal statute of limitations and/or

based on supplemental jurisdiction), should be controlled by the applicable state law. If this

consensus is adopted, then relation-back as to such claims would be governed exclusively by

Rule 15(c)(1). The remainder of the rule would govern federal question cases where state law is
not relevant.

L 8. We had extensive discu9Sion§ about Whether Rule 15(c)(3) should be changed to

account for the suggestion which Judge Becker made in the Singletarv case, 266 F.2d 186, 200[7 n.5 (3d Cir. 2001), which would put "ignorance" about a party on an equal legal standing with
"mistake." Singletary holds the current rule does not allow for relation-back when there is
ignorance about a party.

9. We had a number of discussions about the cross reference to Rule 4(m) and
whether this gives the court too much discretion in allowing relation-back, and whether the same
concept can be stated more directly in Rule 15 without a cross reference to Rule 4(m).

10. Two members of the committee are in favor of amending Rule 15(c)(3) byKreplacing it with the following:

(c)(3) The amendment changes the name, or the identity, of a
party, or adds a party, against whom the claim is asserted,
paragraph (2) is satisfied, and the court coricludes:

E (i) the plaintiff has exercised diligence in ascertaining the name
of the party;

E (ii) the amendment is sought within a reasonable time after
service of the complaint on the other defendants; and

L(iii) the-party to be added, identified or named will not be

E prejudiced in maintaining a defense on the merits.

11. One member of the subcommittee is of the view that existing Rule 15(c)(3) may
violate the Enabling Act, and an expansion of a judge's discretion to ignore an applicable statute

L of limitations may run into substantial Enabling Act arguments and disapproval by the Supreme
Court.

L
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12. One member of the subcommittee is of the view that the proposed change is
unnecessary because the present rule works satisfactorily.

13. The reason for the proposed change is that the new language will give the trial
judge substantial discretion to allow the relation-back amendment but only if the plaintiff has
been diligent, the, amendment is sought within a reasonable time after service of the complaint on
the other defendants, and also, that there is no prejudice to the party that will be added. The.,
amendment posits, more specific tests than the "good cause" standard in Rule 4(m). Italso avoids
the need to cross-reference a different rule. The two members in favor do not think this
amendment substantively expands any limitation period, given the fairly open ended regime L
currently existing by the reference to Rule 4(m), and the general ability of a trial judge to apply
traditional "equitable tolling" doctrines. In addition, this language will satisfy the problem posed
by Judge Becker in Singletary.

14. The subcommittee's consensus is that there is no urgency in moving these L
proposals forward by themselves. However, if the full committee, in its consideration of other
changes to other rules, decides to move forward with some of those other changes, and any of the
above proposals for Rule 15, the latter would be part of a "package." L

L]
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To: Judge Michael M. Baylson

From: Steve Gensler

Li
Date: March 22, 2006

L Re: Comments to Report of Rule 15 Subcommittee

L I would like to make just a few separate comments to accompany the subcommittee's

report:

1. I continue to have doubts about whether limiting amendments as of right to a defined
period after service of a responsive pleading will stimulate quick self-correction.
Plaintiffs already have an incentive to do so because if they do not amend quickly then
they have to respond to the motion to dismiss. If the defect is clear, the path of least
resistance is already to amend. Those plaintiffs who are not amending under the current
scheme have probably elected to fight on - i.e., respond to the motion - because they do
not want to make the amendment needed to fix the problem, perhaps because it would
complicate their case or raise tricky proof issues. Those plaintiffs, I believe, will
continue to fight the motion to dismiss secure in the knowledge that, if they loose, they
can then make the curative amendment with leave of court, which the court will freely
grant.

2. But I also have doubts about my doubts - that is, I realize I might be completely
wrong in my armchair speculation about how parties will behave under the proposed
scheme. That makes my shy away from formally opposing the proposal. Still, I want to
share my doubts to see of others share my doubts.

3. On a technical note, perhaps the deadline for making an amendment of right after a
responsive pleading is filed should be the earlier of (1) 14 days, or (2) serving a response
to the motion to dismiss. As written, a plaintiff could respond to. the motion to dismiss on[day 3 and still amend as of right on day 20. My apologies for not thinking about this
issue during our earlier discussions.

L4. I am not in favor of bifurcating Rule 15(c) to differentiate between diversity cases and
federal question cases. (¶ 7 of the memo) Apart from mechanical problems, I think the
Rules Enabling Act constrains our ability to "extend" both state and federal limitations
periods. That doesn't mean that federal judges are powerless to extend federal
limitations, just that I believe it must come through decision-making rather than rule-
making.

Thanks for the opportunity to add this to the report.

L
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L Rule 15

A number of Rule 15 proposals have been advanced in recent years. The most recent have

Lemerged from the Style Project. The most familiar addresses the relation-back provisions of Rule
15(c)(3), a topic that has been on the agenda for recent meetings. Older proposals address more
general problems. All are gathered in this memorandum to establish a framework for deciding

Ewhether to undertake comprehensive revision.

In 1995, possible Rule 15 revisions were framed around suggestions from two judges - one
urged that the right to amend once as a matter of course should be abolished, while the other urged

L that it should be terminated by a Rule 12(b)(6) motion to dismiss. The 1995 memorandum is copied
below, with a few variations. Action on these proposals was postponed indefinitely in November
1995.

L-, During the initial review of Style Rule 15, Professor Marcus made some suggestions for
substantive revision. They are summarized in conjunction with the 1995 proposals. Still other
revisions might be considered; the purpose of this memorandum is to open Rule 15 for general

L discussion.

Finally, the Rule 15(c)(3) materials are carried forward from the October 2002 agenda. Judge
7. Becker has made a persuasive case for a "simple" correction of the gloss that courts have placed on

the requirement that there be a "mistake concerning the identity of the proper party." But the matter
is not as simple as it might appear. One practical concern is that further expansion of the opportunity
to escape limitations problems by changing parties will pull federal practice deeper into the morass

L of "Doe" pleading. A more conceptual concern is that Rule 15(c)(3) already pushes the limits of
Enabling Act authority, particularly with respect to state-law claims. It may be better to leave old
trespasses alone without pushing further along perhaps prohibited paths.

LEL
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L

Rule 15: The 1995 Proposals: Amendment of Course

The proposal.
L

Rule 15(a) begins:

r (a) Amendments. A party may amend the party's pleading once as a matter of
course at any time before a responsive pleading is served or, if the pleading
is one to Which no responsive pleading is permitted and the action has not
been placed upon the trial calendar, the party may so amend it at any time
within 20 days after it is served. ***

The Style version currently begins:

(a)-Amendments Before Trial.,

(1) Amending as a Matter of Course. A party may amend its pleading
once as a matter of course:

E (A) before being served with a responsive pleading; or

(B) within 20 days after serving the pleading if a responsive
pleading is not permitted and the action is not yet on the trial
calendar.

A Rule 12 motion - most commonly a 12(b)(6) motion to dismiss for failure to state a claim
is a motion, not a responsive pleading, and does not cut off the right to amend.

District Judge John Martin wrote to suggest that the rule should be amended to cut off the
right to amend when a motion addressed to the pleading is served. His suggestion was prompted by
experience in a case in which the plaintiff served an amended complaint just as a decision on a
motion to dismiss was about to be released. The amendment was available as a matter of right. He
observed that while application of Rule 15(a) seems clear in this setting - and is clearly undesirable
- it becomes more confused after announcement of a decision granting a motion to dismiss. If the
decision also grants leave to amend; there is no problem. But some courts have held that a decision
granting a motion to dismiss without addressing leave to amend does not cut off the right to amend,
which survives until a responsive pleading is served or a final judgment of dismissal is entered. This
problem also becomes entangled with questions of appeal finality, where a variety of answers have
been given. See 15A Federal Practice & Procedure: Jurisdiction 2d, § 3914.1.

L Magistrate Judge Judith Guthrie also wrote about Rule 15(a), suggesting a different problem
that arose from the practice in the Eastern District of Texas of holding hearings in prisoner civil
rights cases before requiring an answer from any defendant. Many cases are dismissed without an
answer being filed. But some prisoner-plaintiffs manage to continually, file amended pleadings,

L• raising new claims and joining new parties, before a dismissal can be entered. She suggested that
Rule 15(a) should be amended by deleting the right to amend even once as a matter of course. As
an alternative, she suggested that an amendment made as a matter of course may not add new parties
or raise events occurring after the original pleading was filed.

Judge Guthrie's suggestion raises the basic question whether there is any need to permit
amendment even once as a matter of course. There is a fair argument that amendment should be

April 22 2006
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available only by leave. This approach would encourage more careful initial pleading,
supplementing Rule 11. It might permit more efficient disposition of attempted amendments by,
denying leave without going through renewal of a motion to dismiss and renewed consideration of El
the motion. Rule 15(a) still would encourage a free approach to amendments. The drafting chore
would be simple. The first sentence of present Rule 15(a), to be Style 15(a)(1), would be deleted.
"Otherwise" would be deleted from the second sentence in present Rule 15(a); "other than as
allowed in Rule 15(a)(1)" would be deleted from the Style rule.

There maybe sufficient benefit from permitting amendmentas'a matter of course to continue
some version of the present rule. As, careful as we want pleaders to be, it may be thought that
occasional slips are inevitable and should not be taken seriously. It also may be thought that leave
to amend is so freelylgiven that a limited right to amend "once~as a matter of course" simply avoids
the bother of making a request that almost always wOuld be granted.

If there should be a limited right to amend once as a matter of course, it remains to determine
what event should cut off the right. The least forgiving approach would allow the amendment only
if made before an adversary has pointed out a defect. A more generous approach would allow the
amendment after an adversary has pointed out the defect. The present rule muddles these choices

by adopting a strange middle ground: there is a right to amend if an adversary presents the defect by
motion to dismiss, 1,but there is not a right to amend if an adversary presents the defect by a
responsive pleading. Although more time, expense, and strategic disclosure may be involved in
framingan answer than in ma!king a motion, it is difficult to guess why the reward should be cutting
off the fight to amend.

The most modest reaction, in line with Judge Martin's suggestion, would be to cut off the L

right to amend when a responsive motion is filed as well as when a responsive pleading is filed. It
may be possible to do this clearly by adding two or three words. Using the Style Draft: F

(1) Amending as a Matter of Course. A party may amend its pleading once as
a matter of course:

(A) before being served with a responsive pleading or [responsive]
motion; *** *

[Although it is subject to style' objections, it may be safer to say "responsive motion." A
motion for an extension of time to answer would not qualify. A motion to dismiss for lack of
subject-matterjurisdiction might present some uncertainty: an argument could be made that it should
cut off the right to amend the jurisdiction allegations but not to amend the claim.]

An alternative approach would be to cut off the right to amend after 20 days or some other
brief period, unless a responsive motion or pleading is filed earlier:

(1) Amending as a Matter of Course. A party may amend its pleading once as

a matter of course within 20 days after serving the pleading if:

(_) a responsive pleading or motion has not been served, or

BL) a responsive pleading is not permitted and the action is not yet on the
trial calendar.
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April 1995 Minutes: The April 1995 minutes include this: "Briefdiscussion included the observation

that leave to amend is almost never denied unless the underlying claim is patently frivolous. The
Committee concluded that this topic should be carried forward on the agenda for further discussion,
including consideration of alternatives that would expand the right to amend as a matter of course,
treat responsive motions in the same way as responsive pleadings are now treated, establish tighter
limits on the right to amend as a matter of course, or abolish the right to amend as a matter of course.

L (The November 1995 Minutes are indirect: "Several other significant proposals were deferred for
future consideration. Although many of them involve potentially useful improvements of the Civil
Rules, the Committee does not have sufficient time to devote appropriate attention to every such
proposal when the proposal is first advanced. Perhaps more important than Committee time
constraints are the limits on the capacity of the full Enabling Act process.")

Variations: Mix-and-match variations abound. One would create a right to amend without regard
to responses or the trial calendar, but limit it tio a tight period:

(1) Amending as a Matter of Course. A party may amend its pleading once as.
a matter of course within 20 days after serving the pleading if the action is not
yet on the trial calendar.

Another would expand the present rule by allowing amendment as a matter of course within
20 days after either a responsive pleading or motion:

(1) Amending as a Matter of Course. A party may amend its pleading once as
L a matter of course within 20 days after:

(A) a responsive pleading or motion has been served if a responsive
pleading is permitted, or

(B) , serving the pleading if a responsive pleading is not permitted and the
action is not yet on the trial calendar.

Yet another, more complicated, approach would allow amendment as a matter of course until
some later event. The possibilities include such events as a ruling on the sufficiency of the pleading,
placing the case on the trial calendar, or dismissal of the claim addressed by the pleading:

(1) Amending as a Matter of Course. A party may-amend its pleading once as

K a matter of course until:

(A) the court has ruled on the sufficiency of the pleading;

1(B) the claim [or defense] addressed by the pleading is dismissed; or

(C) the action is placed on the trial calendar.

E

L
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[l
Style Process Suggestions

"Trial calendar" cut-off. The provision of Rule 15(a)(1)(B) that cuts off the right to amend if the
action is on the trial calendar was questioned on the ground that many courts do not have a "trial
calendar." Oneapproach would be to delete this provision, relying on Rule 15(b), Rule 16, and
perhaps inherent authority to authorize whatever control is needed when it would be disruptive to
have an amendment as a matter of course within 20 days after serving a pleading to which no
responsive pleading is required. Another would be to find some substitute. None has yet been

suggested.
4,7

Relation of Rule 15(a), 15(b) standards. Professor Marcus reviewed Rules 8 through 15 at a time
when it was unclear whether the Style Project would include modest changes in the substance of the
rules, Heý raised an important question -- whether the language of Rule 15(b),encourages trial
amendments more than should be.

Style Rule 15(a)(1)(B) carries forward the standard for pretrial amendments: "The court
should freely give leave when justice so requires." Style Rule 15(b)(1) carries forward the standard
for amendments during trial: "The court should freely allow an amendment when doing so will aid
in presenting the merits and the objecting party fails to satisfy the court that admitting the evidence
would prejudice that party's action or defense on the merits."

The close parallel between "freely give leave" and "freely allow an amendment" may unduly
encourage amendments at trial. Or it may suggest a liberality that is not reflected in actual practice.
And it may cause confusion in conjunction with Rule 16(e). Rule 16(e) allows amendment of an
order following a final pretrial conference "only to prevent manifest injustice." If a final pretrial
order specifies the claims, issues, or defenses for trial, Rule 16(e) should not be subverted by
allowing free amendment of the pleadings.

The question, then, is whether Rule 15(b) should be revised for any of three reasons: it gives
a false impression of actual practice; it accurately reflects a practice that is too liberal; or it causes
confusion with Rule 16(e). No work has yet been done to determine whether any of these
possibilities reflects a real need to revise the rule. Practical advice on the need for further work is
essential. E
Complete Replacement Pleading. Professor Marcus also raised a question whether Rule 15 should
provide that any amendment must be made by filing a complete new pleading. Particularly given
the ease of reproducing a complete amended pleading by word processing, the advantages of having
a single document to consider would be offset only by the added bulk of paper files. But this may Li
be a level of detail that the national rules should not address.

Integration with Rule 13(f). Another question put out of the Style Project is whether Rule 13(f) E
should be directly integrated with Rule 15 or simply deleted. I n t e g r at i o n c o u 1 d b e
accomplished simply enough. In the Style version, Rule 13(f) says: "The court may permit a party
to amend a pleading to add a counterclaim if it was omitted through oversight, inadvertence, or
excusable neglect or ifjustice so requires." Rule 15 could be added: "The court may permit a party
to amend a pleading under Rule 15 to add a counterclaim * * *." Express incorporation would
clearly apply the relation-back provisions of Rule 15(c) to the new counterclaim. But there might
be a dissonance between the Rule 13(f) standard and Rule 15: Rule 13(f) does not require free leave
to amend, and instead requires a showing of "oversight, inadvertence, or excusable neglect or if
justice so requires." Yet Style Rule 15(a)(2) is more than free leave: "The court should freely give

leave when justice so requires." Rule 13(f) permits amendment when justice so requires, and also
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on a mere showing of "oversight" or "inadvertence." It might be better to incorporate Rule 15 and
delete any semblance of an independent standard from Rule 13(f): "The court may permit a party
to amend a pleading under Rule 15 to add a counterclaim," or "A party may amend a pleading under
Rule 15 to add a counterclaim."

Integration by such means would not address the failure of Rule 13(f) to address an omitted
crossclaim. So we could include crossclaim: "to add a counterclaim or crossclaim." (Third-party
claims are governed by Rule 14(a): a third-party complaint may be served after the action is
commenced, but the court's'leave is required if the third-party complaint is filed more than 10 days5 after serving the original answer.)

An alternative would be to delete Rule 13(f), relying on Rule 15 to apply directly. That
Fwould include the right to amend as a matter of course, without requiring the court's permission.

L

7
L

L

L

E
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L
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Rule 15(c)(3)K

The agenda carries forward a "mailbox" suggestion that Rule 15(c)(3)(B) be amended to [7
overrule several appellate decisions. This proposal has been urged again by the Third Circuit
opinion in Singletary v. Pennsylvania Department of Corrections, 2001, 266 F.3d 186.

The nature of the problem is illustrated by the Singletary case. The plaintiffs decedent K
committed suicide in prison. On the last day of the applicable 2-year limitations period, the plaintiff
sued named defendants and "unknown corrections officers." The claim was deliberate indifference
to the prisoner's medical needs. Eventually the plaintiff sought to amend to name a prison staff
psychologist as a defendant. The court concluded that relation back was not permitted because it was i
clear that the new defendant had not had notice of the action within the period prescribed by Rule
15(c)(3)(A). Ittook the occasion, however, to address the question whether there is a "mistake" F7
concerningtheproper party when the plaintiff knows that the identity of a proper party is unknown.
The court counts seven other courts of appeals as ruling that there is no mistake, and relation back
is not permitted even though all other requirements of Rule 15(c)(3) are met, when the plaintiff
knows that she cannot name a person she wishes to sue. For this case, the psychologistl could not
be named as an added defendant. The court also concludes that its own earlier decisionlhad taken
a contrary view; if the other requirements of Rule 15(c)(3) are satisfied, the psychologist could be
named. I

The Third Circuit concludes its opinion by recommending that the Advisory Committee
modify Rule 15(c)(3) to permit relation back in these circumstances. The specific recommendation, 7
taken directly from the Advisory Committee agenda materials, would allow relation back when the
new defendant "knew or should have known that, but for a mistake or lack of information concerning
the identity of the proper party, the action would have been brought against" the new defendant.

The Rule 15(c) memorandum invoked by the Third Circuit is set out below. It identifies a
welter of problems posed by Rule 15(c)(3) as it was amended in 1991. The problems almost
certainly arise from focusing on the specific desire to overrule an unfortunate Supreme Court 7
interpretation of the former requirement that the new defendant have notice of the action "within the
period provided by law for commencing the action." If amendments are justified whenever an active
imagination can show genuine difficulties with a rule, extensive amendments may be warranted. 7

L;
There are good reasons to avoid the thicket of Rule 15(c)(3) amendments. Perhaps the most

important is thatthe questions that can be raised on reading the rule do not appear to have emerged
in practice. At least one leading treatise, for example, gives no hint of these problems. A second K
reason is that amendments should be made only when good answers can be given. Good answers Li
are not immediately apparent, at least as to many of the questions. A third reason arises from the
interplay between Erie principles and the Rules Enabling Act. Rule 15(c)(1) allows relation back
whenever "relation back is permitted by the law that provides the statute of limitations applicable Li
to the action." Putting aside for the moment the settings in which state limitations periods are
borrowed for federal claims, diversity actions present obvious problems. Limitations periods are
"substantive" for Erie purposes. Any attempt to adopt limitations periods for state-law, claims
through the Rules Enabling Act would surely be challenged as abridging, enlarging, or modifying
the state-created substantive claim. As they stand, the relation-back provisions of Rule 15(c)(2) and
(3) invite the same challenge whenever they permit litigation and judgment on a claim that would
be barred by limitations in the courts of the state that created the claim. Why is this a matter of L
pleading procedure, necessary to make effective the notice-pleading regime of Rule 8, not a direct
adoption of limitations policies? L
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L Three alternative courses of action appear most likely: (1) Invest substantial time and energy

in a thorough reconsideration of Rule 15(c)(3). (2) Make the simple change to protect the plaintiff
who knows that an intended defendant cannot be identified. (3) Do nothing, concluding that it is
better not to attempt to fix one identified incoherence created by judicial interpretation than to
expand the reach of a rule that needs more drastic revision.

LA revised Rule 15(c) can be put together by choosing from the menu suggested in the
memorandum that follows:

1 (c) Relation Back of Amendments. An amendment of a
L

2 pleading relates back to the date of the original pleading when

3 (1) relation back is permitted by the law that provides

4 the statute of limitations applicable to the action, or

5 (2) the claim or defense asserted in the amended

6 pleading arose out of the conduct, transaction, or

7 occurrence set forth or attempted to be set forth in the

8 original pleading or the opposing party's pleading,1 or

9 (3) the amendment changes2 the party or the naming of

10 the party against whom a claim is asserted if-the

L (2)_ss____ _nd, _the ______

This reference to the opposing party's pleading is intended to make clear the opportunity to amend an answer

that did not initially assert a counterclaim. It is not necessary if an answer that consists only of denials still "set[s] out"
the conduct, transaction, or occurrence set out in the complaint.

In order to ensure that issues of attorney conduct and evidence law are not overlooked, consider this illustration
of an amendment that changes a defense. The original answer pleads advice of counsel. That waives privilege. The
amended answer retracts the defense. Does it relate back, reinstating the privilege (at least if no privileged
communication touching the same subject matter has been revealed)? If the defense is not pursued, the need for waiver
vanishes. But does an amendment that retracts a defense "assert[i" a defense?

The language of present 15(c)(2), carried forward here, suggests an intriguing illustration of the variations of
word formulas. If words have meaning, 'bonduct, transaction, or occurrence" in (c)(2) is broader than "transaction or
occurrence" in Rule 13(a). Is it possible to imagine an amended answer that presents a counterclaim growing out of the
conduct set forth in the original answer but not out of the transaction or occurrence that is the subject matter of the
complaint?

2 Should we make a further amendment to reflect the use of relation back when a defendant is added, not simply

substituted? One possible formulation would be: "the amendment asserts a claim against a new party or changes the party
or the naming of the party against whom a claim is asserted, and:" (A brief reflection of the division of views on the use
of Rule 15(c)(3) is provided in Arthur v. Maersk, Inc., 3d Cir.2006, 2006 WL 73442. The court sides with the view that
Rule 15(c)(3) is properly used to add a new party as well as to correct a misnomer or misidentification of a party already
joined.)
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12 .v..de by -L__ 4(m" ) f_1 ser vc of the _ L'.'i

13 ,ompif, , and."

14 WA) Rule 15(c)(2) is satisfied;

15 (B the party asserting the claim has acted diigentlyg

16 to identify the party to be brought in by amendment;

17 (Q the party to be brought in by amendment has [7
-18 received such notice of the institution of the action

19 that meets the requirements of Rule 15(c)(3)(D)

20 within 120 days after expiration of the limitations

21 period for [commencing the action] {filing the

22 claiml or within the4 period for effecting service in [7
23 an action filed on the last day of the limitations [
24 period set by the law that provides the statute of

25 limitations applicable to the action;5 and 71
Li

26 Q the notice received within the time set by Rule

27 15(c)(3)(C) is such that the party to be brought in by L

This formulation makes more apparent a problem that inheres in the 1991 version, and for that matter in the
earlier version as well. Should we attempt to address the questions raised by the many doctrines that may separate the
conduct giving rise to the claim from the start of the limitations period? The plaintiff is a minor; a "discovery" rule
applies; there is "fraudulent concealment"; and so on. The underlying theory that it is enough to get notice to the proper
defendant at a time that would satisfy limitations requirements ifthe proper defendant had been properly named suggests
that all of these complications should be included in the rule. But that may seem too much to endure when we consider
the difficulty of determining when the proper defendant actually learned of the action and how good the information was.
Probably these problems should bask in benign neglect.

4 An earlier draft had "a shorter" period. But if state law allows more than 120 days, there is no apparent reason
to adhere to the 120 day limit.

This could be made still more complicated by invoking state time-of-service requirements only as toclaims
governed by state law: "or - if a claim is governed by state law -- within the period for effecting service in an action
filed on the last day ofthe limitations period set by the law that provides the statute of limitations applicable to the action

In any event, the formulation in the rule needs to be clarified. A conservative approach to the Enabling Act
would suggest that the period provided by state law should control. The 120-day period, taken by analogy to the present 72
incorporation of Rule 4(m), would apply only if state law gives no answer or, perhaps, if there is a federal claim. Li
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28 amendment (A) (i) will not be prejudiced in

29 maintaining a defense on the merits, and (B-) (ii

30 knew or should have known that, but for a mistake

L 31 or lack of information concerning the identity of the

32 proper party, the action would have been brought

33 against the party.- The-dDeliverying or mailing of

34 process. to the United States Attorney, or United

35 States Attorney's designee, or the Attorney General

L 36 of the United, States, or an agency or officer who

37 would have been a proper defendant if named,

38 satisfies the requirement of items (i) and (ii)
39SupaiaiapL (A) Bu (B) olf thi paragraphi (3) with

40 respect to the United States or any agency or officer

41 thereof to be brought into the action as a defendant.

Committee Note

L• Rule 15(c)(2) is amended to make clear the application of
Rule 15(c) to an omitted counterclaim set up by amendment under
Rule 13(f. The better view is that Rule 15(c) applies because Rule
13(f) provides for adding an omitted counterclaim by amendment, see
6 Wright, Miller & Kane, Federal Practice & Procedure: Civil 2d, §
1430. When an answer or like pleading sets forth no claim at all,
however, some difficulty might be found in present Rule 15(c)(2)'s
reference to a claim set forth or attempted to be set forth in the
original pleading. The amendment allows relation'back if the claim
arises out of the conduct, transaction, or occurrence set forth in the
opposing party's pleading. A counterclaim in an answer, for
example, will relate back if it arises out of the same conduct,Ktransaction, or occurrence as the complaint.

Rule 15(c)(3) was amended in 1991 "to change the result in
Schiavone v. Fortune[, 477 U.S. 21 (1986)]." Several changes are
made to better implement that purpose.

K 6 Is this right? Suppose the officer is brought into the action in an individual capacity?
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Li

The central purpose of relation back under Rule 15(c)(3) has
been clear from the beginning. The purposes of a statute of
limitations are fulfilled if a defendant has notice of the action within
the time allowed for making service in an action filed on the last day
of the limitations period. If the defendant is not named in the action,
the notice must meet the standards first articulated in 1966: the notice
must be such that the defendant:will not, be prejudiced in defending
on the merits, and also such that the defendant knows (or should
know) that the plaintiff meant'to sue the defendant. The Schiavone
decision thwartedthis purpose by ruling that a defendant not correctly
narned must have this notice before the limitations period'expires,
relying on the 1966 requirementithat the notice be received "within
the ,pe-iod provided by law for commencing the action against" the
new defendant. The 1991 amendment changed this phrase, requiring
that notice be received '"ithin, the period provided by Rule 4(m) for
service of the summons and complaint." If an action is filed on the
last day of the: limitations period, the apparent result is that notice to
a defenidant noti named is timely so long as it occurs within 120 days
after filing and expiration, o'f the limitati6ns period. The 1991
Committee Note, further, states that in addition to the 120 days, Rule

l5(c)(3) al0ws t"'anyadditional time!ý resulting from any extension
0 bythe court pursuant to" Rule 4(m).

Incorporation of Rule 4(m) seemed to provide a convenient
means of restoring he purpose of relation back. But it creates several
difficulties. Ifthe action is filed more than 120 days before expiration
of the limitations period; the time for notice to a defendant not named
seems to end before the: limitations period. There is little apparent
reason, on the other hand,; to impose on0a defendant not named the
open-ended uncertainty that -arises from the ,prospect that the court
may have extended the time to serve someonerelse for reasons that L
have nothing to do with ihe situation of the! defendant not named.
And there is no apparent provision at all forý cases that fall outside
Rule 4(m) entirely by it• terms, Rule 4(m),does not apply "to
service in a foreign country pursuantto [Rule 4] (f) or I1." Further
perplexities mayarise ifaclaim for relief is stated in a cross-claimor
counterclaim, .followed by i a later attempt to amend to add an
additional defending party.•![,I ,L' . ":'L

The amended rule deletes the reliance on Rule 4(m). Instead,
it requires that notice to the defendant not named be received within
the shorter of two periods. The first period is 120 days after
expiration of the limitations period for [commencing the
action] {filing the claim}. 'This period corresponds with the most
direct application of thepresent rule inan action that in fact is filed
on the final day of the limitations period. To this extent, it does not
change the period in, which a, defendantfis vulnerable to amendment
and relation back. But it alleviates any iuncertainty that might arise H
from the prospect that the period may, extend beyond 120 days
because an extension was granted under Rule 4(m), and applies to
cases of foreign 'service that fall outside! Rule 4(m). [It alsoý gives a E
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clear answer for counterclaims, cross-claims, and the like: the new

defending party must have had notice of the required quality no later
than 120 days after expiration of the limitations period for
commencing the action.I {As to a claim stated by counterclaim, cross-
claim, or the like, the amended rule is open-ended. By referring to
the time for filing the claim, it allows 120 days from whatever
limitations rule governs the counterclaim, cross-claim, or other
claim.} The alternative period is less than 120 days. This period
applies when the limitations law governing the claim requires service
in less than 120 days after filing. A federal courtmay be bound by a
state limitations statute that requires service within a defined period
after the action is filed. See Walker v. Armco Steel Corp., 446 U.S.
740 (1980). There is no reason to subjeet a defendant not named in
the original complaint to a longer period for receiving notice of the
action than applies to a defendant who is named in the original
complaint.

A new requirement is introduced in addition to deleting the
reliance on Rule 4(m). Relation back is permitted under Rule
15(c)(3) only if the party asserting the claim has acted diligently to
identify the party to be brought in by amendment. The rule should
not encourage a plaintiff to prepare poorly during the limitations
period, relying on relation back to save the day.

An unrelated change is made in describing the quality of the
notice that must be received by a defendant not named, in the
complaint. A common problem arises when a plaintiff is not able to
identify a proper defendant. Several courts have ruled that a plaintiff
who knows that an intended defendant has not been identified has not
made a "mistake concerning the identity, of the proper party." The
result is that a diligent plaintiff whose thorough investigation has
proved inadequate is less protected than a less diligent plaintiff who
mistakenly thought to have identified the'proper defendant. This
result cannot be justified by looking to differences in the position of
a defendant not named - if anything, a defendant not named may be
put on better notice by a complaint naming an "unknown named
police officer" than by a comp!aintý that incorrectly names a real
police officer.7 The reasons tfor allowing relation back against a
defendant who knew that the lack of identification arose from a
diligent plaintiff's lack of information are clearly stated in Singletary

'This is the point to consider whether to say anything about suing "unknownnamed" defendants. The question
may arise if there is at least one defendant who can be identified with enough confidence to satisfy Rule 11. That is the
easier case: there is sufficient ground to sue that person, and -- unless things go awry at the outset - to launch
discovery. Adding "unknown named" defendants may provide additional notice to the anonymous potential defendants,
particularly if a further category is added - "unknown-namedpofice officers." The question also may arise if there is
no reasonably identifiable defendant: "it is a large police force, and there is no reasonable way to identify even one
plausible defendant. Filing an action then becomes primarily a tool for launching discovery, and - if filed toward
expiration of the limitations period'-winning an extension of the limitations period. There is likely to be substantial
resistance to an amendment that clearly contemplates this practice.
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v. Pennsylvania Department of Corrections, 266 F.3d 186 (3d K
Cir.2001).

Rule 15(c)(3) Puzzles

The excuse for addressing Rule 15(c)(3) is 98-CV-E, a law student's suggestion that
something should be done to overturn the unfortunate result in Worthington v. Wilson, 7th Cir. 1993,
8 F.3d 1253, and like cases. That suggestion will be addressed in due course. As often happens,
however, consideration of one possible defect in a rule suggests consideration of others. Rule
15(c)(3) was amended in 1991 to supersede the decision in Schiavone v. Fortune, Inc., 1986, 477
U.S. 21. It seemed like a good solution at the time. But literal reading leads to a number of puzzles.
The puzzles may have satisfactory answers, but they present genuine difficulties.

A first warning may be useful. These problems all involve statutes of limitations, commonly
state statutes of limitations. There are real questions about the propriety of using the Enabling Act H
to achieve what seems to be sound limitationspractice that supersedes practices bound up with theunderlying statute.

Limitations Background

28 U.S.C. § 1658 provides a general four-year limitations period for federal statutes enacted
after December 1, 1990, apart from statutes that contain their own limitations provisiolns. Some
statutes enacted before December 1, 1990 have their own limitations provisions. Most do not.
Federal courts have long chosen to adopt analogous state limitations periods for these statutes. (In
some settings, the analogy instead is drawn to the limitations period in a different federal statute.)
The alternatives of having no limitations period, or creating limitations periods in the common-law
process, are very unattractive. One frequently encountered illustration - the one involved in the
Worthington case - is 42 U.S.C. § 1983. 1 .7

State limitations periods also are applied by federal courts when enforcing state-created
claims. One of the well-known wrinkles occurs when the state limitations scheme provides time [,

limits not only for commencing the action but also for effecting-service. Walker v. Armco Steel Co., L
1980, 446 U.S. 740, confirmed the rule that Civil Rule 3 does not supersede the state service
requirements in these settings. The Rule 3 provision that an action is commenced-by filing a
complaint was not intended to address this issue. [7

Civil Rule 15(c) generally addresses the question whether an amendment to a pleading
"relates back" to the time of the initial pleading. Rule 15(c)(1) provides the most general rule: if
"relation back is permitted by the law that provides the statute of limitations applicable to the
action," relation back is permitted. If federal law provides the statute of limitations, relation back
can be addressed as a matter of federal law, supplemented if need be by Rule 15(c) paragraphs (2)
and (3). If state law provides the statute of limitations, state-law relation-back doctrine is the first.fall-back. I

Rule 15(c)(2) allows a claim or defense asserted in an amended pleading to relate back if it
"arose out of the conduct, transaction, or occurrence set forth or attempted to be set forth in the,
original pleading." This is a nice functional provision that of itself creates few problems. It may
raise a question when an attempt is made to add a new plaintiff, a separate issue described below.
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Rule 15(c)(3) deals with relation back when an amendment "changes the party or the naming
of the party against whom a claim is asserted." The first requirement for relation back is that the
claim satisfy Rule 15(c)(2) by arising from the conduct, transaction, or occurrence set forth or
attempted to be set forth in the original pleading. So far, so good. Beyond that point, the rule has
been framed in response to the Schiavone ruling.

_In the Schiavone case the plaintiff claimed that he had been defamed in an article in Fortune
Magazine. Ten days before the lastday that could be argued to be the end of the limitations period,
he filed an action captioned against "Fortune." "Fortune" exists only as a tradename and as anr unincorporated division of Time, Inc. The complaint was mailed to Time, Inc.'s registered agent,
who refused to accept service becauseTime was not named as defendant. The plaintiff promptly
amended the complaint to name "Fortune, also known as Time, Incorporated." The amendment wasK not allowed to relate back, and the actiomwas !dismissed as time-barred.

The critical phrase in the 1966,version of Rule 15(c)(3) allowed relation back if the new or
renamed defendant had notice of the action satisfying specified criteria "within the period provided

Lby law for commencing the action against" the new defendant. The Court concluded that the "plain
language" of the rules defeated relation back. The time permitted to commence the action - to file
the complaint - is the limitations period., The complaint must be filed by the end of the limitations
period. That is the periodin which the "new" defendant must have notice of the action.

The difficulty with the Schiavone conclusion is that it requires notice to the "new" defendant
at a time earlier than would'be required if the new defendant had been properly identified in the
initial complaint. As the practice then stood, if a complaint was filed on the last day of the
limitations period, it sufficed to accomplish service on the defendant within a reasonable time.
Time, Inc. had actual notice of the lawsuit -, and surely knew exactly what was intended - at a
time that satisfied all limitations requirements. There was ian obvious reason to conclude that Rule
15(c)(3) should, be, amendecd to allow the action to proceed in such circ"ustances.

The amended version, of Rule 15(c)(3) allows the amendment changing or renaming the
defendant to relate back, if the, defendant had notice "within the, period provided by Rule 4(m) for
service of the summons and complaint." The base-lineRule 4(m) period is, 120 days from filing.
If the action is filed on the last day of the limitations period, it is good enough to effect notice within
120 days (or more, as discussed below). So far, so good. But it seems likel•ytat the many questions
that arise from thislincorporation ofRule 4(m) were engendered by focusing on the "last-day" filing;
if the complaint is filed well within the limitations period, awkward results seem to follow. These
results are discussed below after beginning with the "mistake" question thatprompts the discussion.

Mistake

Notice to the new defendant must satisfy two Rule 15(c)(3) criteriathat are crafted to reflect
the major purposes of limitations statutes. Within the Rule 4(m) period, the new party must have:

( *( * received such notice of the institution of the action that the party will not
be prejudiced in maintaining a defense on the merits, and (B) knew or should have
known that, but for a mistake concerning the identity of the proper party, the action

E would have been brought against the party.

The notice that obviates prejudice in defending responds to the purpose to protect the opportunity
to gather evidence and to stimulate the gathering. Knowing that the new party would have been sued
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if only the plaintiff had known enough both helps to stimulate the evidence gathering and also Li
defeats the sense of repose that arises with the end of a limitations period.

The Worthington case involved a not uncommon problem. The plaintiff was arrested. The K
plaintiffbelieved that the arresting officers had used unlawful force, causing significant injuries. The
plaintiff did not know the names of the arresting officers. At the end of the two-year limitations 7
period prolvided by Illinois law, the plaintiff sued the village and three unknown-named police Li
officers. There was in fact no tenable § 1983 claim against the village, given the limits on
respondeat superior liability in § 1983 actions and the inability to claim a village policy or the like.
But the plaintiff wasý able to discover the names of two arresting officers and sought to amend to
name them as defendants. It was' conceded that the officers had notice ofthe action within 120 days,
and that the notice satisfied the Rule 15(c)(3) requirements. Relation back was denied, however,
because there was no "mistake,." It was not as if the plaintiffthought that Sergeant Preston had
arrested him, andl discovered only later that in fact it was Officers Wilson and Wail. The plaintiff L.
knew from the beginning that he did not know the identityo the proper defendants. This was
ignorance, not mistake. K

On its face, the result in the Worthington case seems strange. The plaintiff very well may
have faced insuperablei difficulties in learning the identities of the arresting officers. Neither the
arresting officers nor ýtheir police-department compatriots may have been willing to come forward.
Many departments may lack sufficiently rigorous internal investigation, procedures to ensure a K
reasonable opportunity to penetrate the wN¢all of silence., Filing an action and discovery may be the
only way to force production of the critical information. Why should the plaintiff be left out in the
cold when state law does; not provide a tolling principle that Wouldinvoke Rule 15(c)(1)?.

If the result is in fact untoward, it would be easy toamend Rule 1 5(c)(3) to correct the result
in a rough way. Subparagraph (2) could require that the new defendant "knew or should have known
that, but for a mistake or lack of information concerning the identity ofthe proper party, the action
would have been brought against" it. This approach is rough because it does not look to the
diligence of the plaintiff who lacked information. It might be enough to add one more word: "but
for a mistake or reasonable lack of information." But this too is rough, because the setting requires
that the new defendant know that it is a reasonable lack of information, and how is the new
defendant to know that? More complicated redraftingwilIbe required to specify that the plaintiff's
lack of information remained after iligent effort to identify the proper defendants,and that the new
defendant knew it would have been cnamed but for amistake or lack of information.

That leaves, first, the question whether there is some principled ground to be more
demanding when the plaintiff knows that he does not' kiow the identity of one or more proper
defendants. It can be argued that indeed there is. 1The plaintiff in these circumstances knows that
if he waits to file until the end of the limitations period, it will not be possible to get notice to the
proper defendants within the limitations period or even very soon after it has expired. Perhaps this L
plaintiff should be forced to file well before the limitations period has expired, to facilitate notice
to the defendant within the limitations period or within ýa brief time after the limitations period. Thisargunment could be bolstered by observing that it minimizes the intrusion on state'law when it is state
law that supplies the linmiitations period. If state law does not allow relation back, why should a
federal court, even if the federal court is enforcing federal' law?

That argument may not seem forceful, but it is the most plausible one that comes to mind. K
It may gain some force from a different consideration. The problem facing, the plaintiff in the
Worthington case is not easily met by filing an action well~ within the limitations period. Who is to
be the defendant? The plaintiff escaped Rule 11 sanctions for suing the village only because the L
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complaint was filed in state court, and under the version of Rule 11 then in effect the court concluded
that it could not apply sanctions. The strategy of simply suing a pseudonymous defendant as a basis
for invoking discovery to find a real defendant is not permitted in most federal courts. See, e.g.,E Petition of Ford, M.D.Ala.1997, 170 F.R.D. 504. Perhaps it would not do much good to allow
correction when the defendant lacks information as to the identity of the defendant. But there will
be cases where the defendant has a claim against an identifiable adversary strong enough to meet the

L Rule 11 test, and can proceed to attempt to use discovery to identify the more important defendants.

An amendment supplementing the "mistake" language in Rule 15(c)(3)(B), in short, is
attractive, but it may not reach very many cases. Drafting also may not be as easy as might be
wished.

Any draft should confront - at least in Committee Note - the distinction between two
problems. In one, the plaintiff can - within the limits of Rule 11 - identify one real defendant,
but hopes to enhance the quality of notice to unidentified defendants by pleading that there are others
who will be sued when'they can be identified. Adding a "Doe" or "unknown-named" defendant, as

La "unknown-named police officer," does carry a message to the unidentified defendant that the
plaintiff wants to sue. That practice might well be blessed in the Note, to avoid Rule 10 questions.
In the other, the plaintiff is unable to name any real defendant without' violating Rule 11. What
advice do we give for that situation? That it is, after all, proper to sue only unknown-named
defendants, so long as Rule 11 is satisfied as to the existence of a claim against someone
unidentifiable? Does an action against parties who are real but who cannot be,identified satisfy
Article III - is there a real case'or controversy? If the only purpose of protecting the opportunity
to sue is to provide a vehicle for discovery, would it be better after all to create a procedure for
discovery in aid of framing a complaint?

Rule 4(m) Incorporation

The specification that the new defendant must know of the mistake within the period
provided by Rule 4(m) for effecting service of the summons and complaint is easily understood whenE. the complaint is filed at the end of the limitations period. Suppose a 2-year, 730-day limitations
period applies. The complaint is filed on Day 730. If the proper defendant is properly named, the
effect of Rule 4(m) - putting aside Erie complications for the moment - is that service up to Day

L 850isproper. Since a properly identified defendant is exposed to actually learning of the suit as late
as Day 850, it seems to make sense to say that it also is enough that the properly intended defendant,
although not named, should be exposed to substitution if knowledge of the mistake was brought

7 home at any time up to Day 850. That-is the problem of the Schiavone case, and it is cured by the
incorporation of Rule 4(m).

The snag is that Rule 4(m) begins to run with the filing of the complaint, not the expiration
of the limitations period. If the complaint is filed on Day 180, the plaintiff has until Day 300 to
effect service. If the new defendant learns of the mistake on Day 190, everything is fine, even if the
plaintiff does not become aware of the problem until Day 735. But if the defendant learns of the
mistake on Day 350, the Rule 4(m) period has expired and the condition of Rule 15(c)(3) seems not
to be satisfied. Of course there is no problem if the plaintiff also learns of the problem before Day
730 and amends to bring in the new defendant - the limitations period is met without any need for
relation back. But if the plaintiff learns of the problem on Day 735, it is too late. It is too late even

L though the plaintiff would have been protected if the plaintiff had waited to file until Day 730 and
the new defendant had learned of the action on day 734, not day 350.

EL
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The problem of the new defendant who learned on day 350 of an action filed on day 180 is
made more curious by comparison to the pre-1991 version of Rule 15(c)(3). Until 1991, it was
enough that the new defendant have notice within the period provided by law for commencing the 7
action against him. With atwo-year limitation period, notice on day 350 is adequate with more than L
a year to spare. Curiously, an amendment designed to make sufficient notice received on day 740

so long as filing occurred on or after day 620 - bars relation back.

This consequence of incorporating Rule 4(m), gearing the time for notice to the new
defendant to filing 'the complaint rather than expiration of the limitations period, may seem
anomalous. Why should the new defendant have the benefit of the plaintiffs diligence in filing
earlier than need be?

Again, there may be an answer. It can be argued that once a plaintiff has filed - as on Day 7
180 - the plaintiff becomes obliged diligently to pursue the litigation and to find out whether the
defendants have been properly identified. Filing opens the opportunity for discovery, and so on.
This is not a particularly satisfying argument. The time actually used to effect service may use up
much of the 120 days. The defendant may manage to postpone filing an actual answer for some F
-time. The Rule 26(d) discovery moratorium, geared to the Rule 26(f) conference, may delay matters
still further. To expect diligent uncovering of the mistake within 120 days is to set a high standard
of diligence.

This seeming anomaly may be subject to a cure through another aspect of the incorporation
of Rule 4(m) into Rule 15(c)(3). ,Rule 4(m) allows an extension of the time to serve beyond 120
days. When the new defendant learns of the mistake on Day 350, 170 days after the filing on Day
180, the court might address the problem by allowing a retroactive extension of the time for service.
But this solution generates great difficulties of its own.

There are yet other difficulties with incorporating Rule 4(m). One is that Rule 4(m) does not L
apply to service in a foreign country under Rule 4(f) or (j)(1). There is no period provided by Rule
4(m) for making service in those cases: so what are We to make of Rule 15(c)(3) relation back? Say
that "within the period provided by Rule 4(m)" simply invokes all of the Rule 4(m) procedures,
including extension of the 120 days, and does not actually incorporate Rule 4(m) as might be the
case if it were "under Rule 4(m)"? F

Another is that Rule 15(c)(3) is deliberately drafted to refer not to a complaint, but to any
pleading that states a claim for relief., If the complaint is filed on the last day of the limitations
period, a counterclaim that grows out of the same transaction or occurrence may not be barred by
limitations as a matter of limitations doctrine, without need for relation back. So the counterclaim
is made. Then after a time the counterclaimant seeks to change the party against whom the
counterclaim is made: can Rule 4(m) apply in an intelligible way? If the change is from one original
plaintiff to a different original plaintiff there is no need to serve a summons. But if the change is to
bring in a new counterclaim-defendant, presumably the summons and counterclaim must be served
under Rule 4, butthe 4(m) period can apply only if filing the counterclaim is treated as filing the
"complaint" for purposes of Rule 4(m). That seems sensible enough as a rule governing service of
the counterclaim on 1a nonparty, but it is !difficult to make sense of relation back to the time of the
original counterclaim for p'urposes Iof Rule 15(c)(3).

There is at least one more question. Rule 15(c)(3) defines the time within which the new
defendant must have notice, but does not require the plaintiff to act diligently once the plaintiff
discovers the mistake. Should this be an added requirement, or is adequate protection provided by
Rule 15(a) - at least when the right to amend once as a matter of course has expired?
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K EExtending Rule 4(m) Period

Rule 4(m) provides that if service is not made within 120 days after filing the complaint, the
L• court shall either dismiss without prejudice or require that service be made by a specified time. Rule

4(m) further provides that the court "shall" allow additional time to serve if the plaintiff shows goodK cause for failing to make service within 120 days.

The 1991 Committee Note to Rule 15(c)(3) says explicitly that:

In allowing a name-correcting amendment within the time allowed by Rule 4(m),'
this, rule allows not only the 120 days specified in that rule, but also any additional
time resulting from any extension ordered by the court pursuant to that rule, as may[ be granted, for example, if the defendant is a fugitive from service of the summons.

It is difficult to know what to make of this note. The only reason for incorporating Rule
4(m), rather than providing 120 days from filing the complaint, must be to take account of the

L flexibility that allows an extension of the time for service. But the context of Rule 15(c)(3) is quite
different. Does it mean that the time by, which the new defendant must learn of the action is
extended only if the court has ordered an extension of time to effect service? If so, service on whom

- service on someone else, as the Committee Note seems to suggest? But why should we care
whether itwas difficult to serve someone else, not the new defendant? Because the plaintiff is more
easily excused when there was no defendant to tell'it of the mistake, even though the new defendant
has little concern with that? Or is it an extension of time for service on the new defendant? But if
it is an extension of time for service on the new defendant, the scheme takes hold only when the
plaintiff has learned of the new defendant and asks for an extension. By then, the determination of
the extension period also will involve a discretionary determination of the extent to which the

Elimitations period should be extended.

It may be possible to read the incorporation, of Rule 4(m) in a still more expansive way.
Although the Committee Note illustrates only an extension actually granted, it does not specify the

LE. time when the extension was granted. Perhaps invocation of the Rule 4(m) power to extend the time
for service would support an ad hoc determination that the time when the new defendant learned of
the action and the mlstakelwas "soon enough," so the court will "extend" the time for "service" to

L include that timeven'though there is in fact no problem of service at all. This interpretation would
create an open-ended power to suspend the statute of limitations in favor of a plaintiff who, mistakes
the proper defendant, even though there is no such power to favor a plaintiff who simply waits too
long to sue (often ini a layman's fokrgivable ignorance of the limitations period). That would beEexceedingly strange, and directly contrary to the general belief that limitations periodsshould be held
as firmly as possitble.

Putting these problems together, the drafting decision to incorporate Rule 4(m) into Rule
15(c)(3) Seems very strange. Onlywith brute force can the text of the two rules be made to generate
sensible answers, supposing we know what the sensible answers are.

Adding Plaintiffs

8 This is an, awkward locution. Rule 15(c)(3) doesnot say that the amendment must be made within the Rule

4(m) time. It says that the person to be brought in by amendment must have learned of the action, etc., within the RuleK 4(m) time.

E 
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K The 1966 Committee Note observes that "[t]he relation back of amendments changing

plaintiffs is not expressly treated in revised Rule 15(c) since the problem is generally easier. * * *
[T]he attitude taken *** toward change of defendants extends by analogy to amendments changing
plaintiffs." 171

There is an ambiguity in the reference to "changing" plaintiffs. If one plaintiff is substituted
for another plaintiff, each pursuing a single claim that remains unchanged as to the basis of liability E
and the measure of damages, the problem is indeed easier.ý A common illustration, invoked by the
1966 amendments of Rule 17(a), occurs when suit is brought by a plaintiff who is not the real party
in interest. Substituting the real party in interest, even after the statute of limitations has run, is not
likely to threaten repose or the opportunity to gather evidence.

If the original i plaintiff remains and a new plaintiff is added, things, are not so simple.
Suppose the passenger in onecar brings suit against the driver of the other car. After the limitations lj
period expires, a, motion is made to amend to add the driver of the passenger-plaintiffs car as a
second plaintiff. T he defendant is now exposed to greater liability, eroding the repose engendered
when the idriver did not sue within the limitations period., Therevwillbe evidentiaryproblems at least
as to the ceause;,nat•reI6 land extent of the newiplaintiff's injunes. And there may also be evidentiary
problem as to liability-particularly if there i sjoint-and-several'liability, the negligence ofthe new
plaintiff-driver may ,play quite a differeti role in the litigation than it would have played had only
the passengger been alplaintlif, Because Rie 1 5(c)(3) does not address these issues, it is possible to L
read Rule 1 5(c)(2)1t0 allow relation back because the laimI ered by the new plaintiff-driver arises
from th sae "aeconduct, tranfsaction, or occurrence as the cm, ofte orial plaitiff-passenger.
The Rule may not be silent And the apparent answer Imay not be, the right answer.

A good illustration of the prob'ems that may arise vikrom adding a new plaintiff is provided
by Intown Properties v. Wheaton Van Liines, Inc., 4th Cir.201,' •71•F.3d&164.1A Wheaton truck ran
into Intown's motel-restaurant. Transcontinental Ipaid Intown's losses and sued Wheaton.
EventuallYIntown sued Wheaton in state'court for the insurance loss of

revenues and loss of reputation and good wil. The state-court action ;was dismissed on limitations
grounds. Then Intown and its insurer moved'to amend the co paintinthe insurer's action to add

Intown as plaintiff. Days later, the insurer settled with What courtof appeals ruled that a
Rule 15 amendment cannot be Used to effect ajminder that wýiould beuntmel, if attemptedby motion
to intervene,. It suggested that if Intowin hadbeen named ýasatf in the original complaint,jits
added claims for damages not covered b the insurance' iteii i ate back under' Rule 15(c)(2).
"But Rule 15 lhas, it limits." A new defendant can be, !brou i if there is fair notice.
"Similarly, courts have limited the applicability of Rule 15;'a motion t amen pleadings comes5:
too late ifitundtulyprej t opp ng party." Here W ato no timely notice that it faced Ltoo 1, J udice te opo PPOto•mgh well ee •. r. ..
liability above and beyond those damages sought by Transo i *** Wheaton might well
have negotiated differently or refused to settle with Transcontnt had it been confronted with
viable additional lIntown claims." (Neither •ould I&Rule 17 lsu stittiOn of Intown as real party in
interest do ife job. "'Those courts that ave pernltted late' aent under Rule 17fhave not

exposed defendantsto additional liability witout notice; 4hey 1 rdinarilyconfronted requests
toexchange a plaintiff or plaintiffsi for another:plaintiff or plaintis w identical claims. As
twith Rule 15, Rule 17's liberality evaporates if amendment would unduly prejudice either party.")

The problems that arise from adding a new plaintiff may arise as well when one plaintiff is
substituted for another. If the grievously injured driver of the automobile is substituted as plaintiff
for the slightly injured passenger, there'may be little difference from the addition of a new plaintiff
while the originalplaintiff remains in the action. E
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"Erie"

The problem addressed in Walker v. Armco Steel, cited above, arose from a state statute that
holds it sufficient to file a complaint within the defined limitations period only if service is actually
made within 60 days. The Court held that the 60-day service requirement binds the federal court in
a diversity action. Rule 3, it concluded, is not intended to answer this question for diversity cases.

Rule 15(c)(3) is relevant only when state law does not permit relation back; if state law does
permit relation back, Rule 15(c)(1) allows reliance on state law. If any attempt is made to amend

'Rule 15(c)(3), it will be important todecide how far to go in superseding state law. The question
may yield one answer when state law would apply of its own force under Erie, unless preempted by
a valid Civil Rule, and a different answer when state law is simply borrowed to fill the gap resulting
from the lack of a federal limitations statute.,...

The Erie problem may be illustrated by a single example. The complaint in a diversity action
is filed on day 730, the last day of the limitations period. State limitations law requires service
within 60 days, by day 790. The new defendant learns of the action on day 850, 120 days from
filing: should relation back be permitted, even though service on a properly named defendant would
be defeated by state limitations law?

Redrafting Rule 15(c)(3)

If an attempt were made to redraft Rule 15(c)(3), the first question to be resolved is the focus
of the relation-back doctrine. One plausible focus is to permit relation back whenever a new
defendant .learned of the action at a time when timely service could have been made in an action
naming the new defendant as an original party. This focus draws from a belief that limitations
periods are designed to foster and protect the repose interests of defendants, and to protect both
defendants and courts by facilitating the task of gathering, preserving, and presenting evidence. The
draft might look like this:

1 (3) the amendment changes the party or the naming of

2 the party against whom a claim is asserted and:

3 (A) Rule 15(c)(2) is satisfied;

4 (B) within the time specified in Rule 15(c)(3)(C) the

5 party to be brought in by, amendment (i) has received

6 such notice of the institution of the action that the

7 party will not be prejudiced in maintaining a defense

8 on the merits, and (ii) knew or should have known

9 that, but for a mistake or lack of information

10 concerning the identity of the proper party, the
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11 action would have been brought against the party; [7
12 and

13 (C) the notice described in Rule 15(c)(3)(B)(i) is

14 received at a time when the party to be brought in by

15 amendment could have been timely served with the

16 summons and complaint in an action naming the

17 party as an original party.

The same approach could be taken in simpler form, combining (B) with (C) and perhaps
adding a requirement that the plaintiff have exercised due diligence: []

1 (B) within the time for effecting service on a correctly

2 named defendant, [the party asserting the claim has acted

3 diligently to identify the party to be brought in by

4 amendment, and]9 the party to be brought in by F;
• 5 amendment (i) has received such notice ***

These time provisions still leave a question akin to the Rule 4(m) question: should the time
be measured by hypothetical extensions of the time to serve process? A comment in the Committee
Note might suffice to address this issue. One answer could be that an extension of time to serve
counts only if in fact an extension was granted to effect service on a party named in the original L
complaint. That answer would prevent fiddling with the limitations period based on the court's,
sense of fairness for the specific case. Other answers also could be given.

The "120-day" question could- be approached more directly, giving up as a bad idea the
incorporation of Rule 4(m):

)E

The question of diligence is squarely framed in Arthur v. Maersk, Inc., 3d Cir., 2006 WL 73442. The district
court first granted leave to amend the complaint to add the United States as a party, then granted summaryjudgment to
the original two defendants because they had statutory immunityas agents operating a vessel owned by the United States j

Navy, then denied Rule 15(c)(3) relation back because the plaintiffhad not been diligent in pursuing the question whether
it should have sued the United States. The court of appeals reversed. The majority concluded that undue delay factors
only into the Rule 15(a)' determination whether to grant leave to amend. Delay alone is seldom a ground for denying
leave, absent prejudice to the defendant. No prejudice was even claimed here. The analogous inquiry under Rule [7
15(c)(3) asks whether the defendant received such notice duringthe appropriate period as not to be prejudiced, as the
court recognized. Either way, the result seems to focus on prejudice rather than the justifications for the plaintiffs
mistake. Of course the focus must be on Rule 15(c)(3) if, for want of a responsive pleading, the plaintiff does not need 7
leave to amend. ]
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[ 1 '(B) the party to be brought in by amendment has

L 2 received notice that meets the requirements of Rule

3 15(c)(3)(C) within 120 days after expiration of the

4 limitations period for commencing the action, or within

5 a shorter period for effecting service in an action filed on

6 the last day of the limitations period set by the law that

K 7 provides the statute of limitations applicable to the

8 action; and

9 (C) the notice received within the time set by Rule

10 15(c)(3)(B) is such that the party to be brought in by

S11 amendment (i) will not be prejudiced in maintaining a

12 defense on the merits, and (ii) knew or should have

13 known that, but for a mistake or lack of information

14 concerning the identity of the proper party, the action

15 would have been brought against the party.

If a different focus is chosen, drafting would proceed in a different direction. There is
something to be said for the view that a plaintiff should be required to proceed with dispatch once
suit is actually filed, even though filing occurs long before expiration of the limitations period. This
approach would require a structure quite different from Present Rule 15(c)(3). Even illustrative
drafting can await the event.

Quality of Timely Notice

Rule 15(c)(3) requires not only that the new defendant have notice of the action within the
defined time, but also that the notice serve the purposes, of limitations periods. The new defendant
should recognize that the plaintiff wants to sue, and - recognizing that - be put into a position toL gather and preserve evidence.

In some cases it may be clear that the new defendant had notice of this quality. A named
defendant may tell the new defendant about the litigation and the apparent mistake, and be prepared

to say so. If the named defendant has some relationship to the intended defendant, it may be a
natural reaction to notify the intended defendant. It also may be natural to notify the plaintiff, unless
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the named defendant hopes to protect the new defendant by working toward a limitations defense. Li
But there will be many cases in which there is some ground to surmise that the new defendant
learned of the action, but no clear showing. Both versions of Rule 15(c)(3), pre- and post-1991,
present this factfinding problem. One reason to restrain any enthusiasm about revising Rule 15 (c)(3)
is that even the clearest theory cannot alleviate the task of application. The Singletary case that
prompted the Third Circuit to invite further work on Rule 15(c)(3) was in fact dispatched on the
ground that the new defendant clearly had not had any notice of the action within the required time,
no matter how the time might be measured. Cases that offer some circumstantial evidence of notice
will be more difficult to dispatch.

A separate puzzle arises from counting notice such that the new defendant "should have H
known" that the action would have been brought against it. Can there be any justification for this
alternative other than the need to deflect the need to extend the finding by inference from "should
have known, therefore did know"?

E
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-L• INTERPLAY: RULES 54(D)(2), 58(c)(2), APPELLATE 4(A)(4)(A)(III)

Introduction: A Simple, Proposal

The Appellate Rules Advisory Committee has recommended that this Committee amend
Civil Rule 58(c)(2) "to impose a deadline by which a judge must exercise his or her authority to
order that a motion for attorney's fees [under Civil Rule 54(d)(2)] have the same effect under
Appellate Rule 4(a)(4) as a timely motion under Civil Rule 59."

These three rules were shaped in reaction to the decision in Budinich v. Becton Dickinson
& Co., 1988,486 U.S. 196, 108 S.Ct. 1717. Afterwinning thejuryverdict the plaintiff"timely filed
new-trial motions" and also filed a motion for attorney fees under the governing Colorado statute.
The district court denied the new-trial motions, ruled thatthe plaintiff was entitled to attorney fees,
and requested briefing and documentation to establish the amount of the fee award. Nearly three
months later it entered the fee award. The plaintiff filed a notice of appeal 28 days later. The
Supreme Court ruled that the-decision on the merits ,was final for § 1291 appeal purposes before
disposition of the fee motion. At least "as a general matter *** a claim for attorney's fees is not
part of the merits of the action to which the fees pertain." Nor does a fee motion countras a Rule
59(e) motion to alter or amend the judgment - it does not seek reconsideration of anything decided
on the merits.: Thus appeal must be taken in appeal time measured` without regard to the pending fee
motion. The appeal in the Budinich case, filed more than 30 days after disposition of the, Rule 59

L new-trial motions,, was timely only as to the order on the fee motion; the merits must go unreviewed.

The "bright-line" rule established by the Budinich case, standing alone, means that appeals
on the merits often must be taken or lost before disposition of attorney-fee motions. The fee order
becomes the subject of a second appeal. Two appeals, often covering related ground, maynot be
efficient. Rules 54(d)(2), 58(c)(2), and Appellate Rule 4(a)(4)(A)(iii) were revised to enable the
district court to suspend the time to appeal on the merits by ordering that the fee motion has the same
time-suspending effect under Rule 4 as a Rule 59 motion. Rule 58(c)(2) directs thatk the court must
"act before'a notice of appeal has been filed and beconme effectivea." We donot have any informationabout the frequency of these orders. They may be routine, familiar although not routine, or rare.

The Appellate Rules Committee suggestion is designed to correct an inadvertent drafting gap
in the present rule. The present rule can be read to perit an absurd result--allowing entry of an

order that revives appeal time long after expiration. The only event that cuts off this authoi"ty'isthe
actual filing of a noticeiof appeal. If no notice is filed:!the 'ourtis acting before a notice has been
filed. But a long-delayed and oth-rwise useless noticeofappeal will cut offanorder that for the firsttime would give the attorney-fee motion the effect ofaRule 59 motion.

This open-ended reading was not intended. Those who drafted the present provision that for
the time being has become Rule 58(c)(2) had in mind a," subtle but effective limit that would
coordinate all of the apeal-time: provisions in a Way that would not disrupt clear limits or orderly
transfer to the court, of appeals. Subtlety and reliance on sopphisticated understanding, however, may
not be the best drafting approach to "no-excusesLaccepted," rules such as the "mandatory and
jurisdictional" appeal-time rules.

An amendment responding to the direct language of the Appellate Rules Committee's
suggestion might look something like this, drawing from the Style Rule 58(e) provision that is
scheduled to supersede present Rule 58(c)(2):

L (e) Cost or Fee Awards. Ordinarily, the entry ofjudgment may not be delayed, nor
the time for appeal extended, in order to tax costs or award fees. But if the
court gives notice or a party moves within 14 days after a timely motion forrattorney's [sic] fees is made [filed?] under Rule 54(d)(2), the court may act

Lbefo 1 e a noic ofa a has bee filed an i bem eff-c~ti v to order that the
Rule 54(d)(2) motion have the same effect under Federal Rule of Appellate
Procedure 4(a)(4) as a timely motion under Rule 59.
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A more direct way of responding to the apparent drafting lapse would be to add a single word

to the present rule: `''the court may act before a timely notice of appeal has been filed and become
effective' * *." "Timely" would include a premature notice that becomes effective under Appellate
Rule 4(a)(4)(B)(i); "become effective" would incorporate the balance of the same rule. The
objection to this approach is that it carries forward the complex scheme of cross-references in the
present rule. Three rules have to -be read together, one of them not always found in the same book
as the Civil Rules. And at least one of them - Appellate Rule 4 -- is intricate. Hence the
alternative of a simple deadline expressed in days.

Background

If a simple proposal can be identified, it remains to decide whether it is better to do

something more complicated or to do nothing at all. The question comes to the agenda because one
court had to work hard to'achieve a correct result in one case. The result was loss of any opportunity
to appeal ajudgrnent on the merits, a common enough occurrence under the provisions of Appellate
Rule 4., Many possible responses are possible. The ,materials prepared for the Appellate Rules
Committee and the releyantipart of theAppellate Rules Committee Minutes for November 9, 2004,
are attached. They cover most of the alternatives summarized below. They make rewarding reading, L
not only as an illustration ofmany possible approaches but. also as a demonstration of the complexity
that has invaded the rules that control appeal time.

Appellate Rule 4 has,:been Ifrequently amended. It is designed, first and foremost, to ensure
that the decision whetherto appeal is made •prmptly after judgment is entered. A simple rule could

ensure that. But it has proved useful to integrate appeal-time provisions with the procedures for self-
correction by post-judgment motions inlthe trial court. Attorney-fee motions do not fit into the
category of "self-correction," bUtitmay present similar reasons for suspending appeal time. The
difficulties that arise from these provisions often have nothing to do with drafting intricacy. For

good reason, only "timelyy" motions sus eno appeal time. Often, alas, a party relies on a motion that
was not timely; only to find that appeal timewas not suspended. It seems likely that most of the
remaining difficulties ai• se not Ifrom rulc 4's ntnkacybut from careless reading (or no reading at all).
The Appellate Rules Committee no doubt is right that it is better to work on the Civil Rules than to
further amend tfe oft-amended AIpellate Rule 4, uhless all attorney-fee motions are to be given the
same time-suspending effect as Rue 59 motIons'. And the Appellate Rules Committee can be
forgivenfornotreconsideringhewell-settledrulethat appetimeis "mandatoryandijurisdictional,"

an alternative that would protect the unwary bu t a real cost in repose for the wary. H
This question came tol the agenda by way of a plea made in the opinion in Wikol ex rel.

Wikol v, Birmingham Public Schools, 6th Cir.2004, 360 F.3d 604, 610. The court could "not help
but expressdismay over ithe omrplexityýo•f the 'rles regarding the timeliness of an appeal ***.

There should be no! need 'to have to pa''e the language, of four different rules of procedure in order
to find an 'answer to whether an appelal isI timely filed, * • * Perhaps this is a topic that should be
considered by the Advisory CoQ initteetol the Federal Rules ofAppellate Procedure." (Rule 59 was H
included in the count of fourr illes.) E,

The circumstances of the Wikol case were these:

Date Unspecified: Jury verdict for the plaintiffs. E

March 22, 2002: Plaintiffs move for attorney fees.

March 27,2002: Judgment entered. L
May 15, 2002: Fee motion denied.

May,24, 2002: Plaintiffs move for a 58(c)(2) order.
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r
June 14, 2002: Plaintiffs file a notice of appeal.

L July'11, 2002: Rule 58(c)(2) order extending time.

The court ruled that the June 14 notice of appeal was timely as to the May 15 order denying
the fee motion, but was not timely as to the judgment on the merits. It'reached this result by what
may seem a linguistictour de force: the June 14 notice of appeal was "effective" when filed, so the
July 11 Rule 58(c)(2) order was made after a notice of appeal was filed and became effective. At
best, this result depends on the happenstance that the notice of appeal was timely- thus "effective"

with respect to the order denying the fee motion. The notice was not "effective" to appeal the
judgment on the merits. The court further says that Appellate Rule 4(a)(4)(B)(i) "suggests * * * that
the concept of 'effectiveness' is limited to delaying the transfer of jurisdiction to the appellate court
from an otherwise timely filed notice ofappeal until the relevant post-judgment motion is decided."

The result of the Wikol decision, seems right, at least within the well-settled tradition that
Appellate Rule 4,time limits must be appliedwithout accepting any excuses. The intended working
Sof Rule 58(c)(2) can be illustrated by afew variatibns on thecircumstances.

(1) NoOther Post-Judgment Motion. If no party has made any of the-timely Rule 50, 52,
59, or "60' motions that 'suspend appeal time under&Appellate Rule 4(a)(4)(A), a notice of appeal
must be filed 30 days after March 27 unless an extension is obtained. A timely notice of appeal cuts

L off the opportunity to enter a, Rule 58(c)(2) order -- the case'has been transferred to the court of
appeals. An untimely notice ofappeal cannot rvive the forfeited opportunfityto appeal the judgment
on the mels, whether by direct operation or by reviving the opportunity to enter a Rule 58(c)(2)
order that the fee motion have the appeal-time-suspending effect of A timely Rule 50, 52, 59, or "60"
moti on.

(2) Premature Notice of Appeal, No Other Post-Judgment Motion., A notice of appeal
is filed in March 21; it is premature because judgment has not been entered. It apparently becomes
effective on March 27 under Appellate Rule 4(a)(4)(B)(i), and the lack of any timely 4(a)(4)(A)
motion meais that its effectiveness is not suspended. This seems a bit surprising - the plaintiffs
could preserve the opportunity to seek a Rule 58(c)(2) orderby making a timely 4(a)(4)(A) motion,

L but otherwise the premature notice cuts off any opportunity for a 58(c)(2) motion. [The language
of 4(a)(4)(B)(i) is incomplete,. It says that "'if a party files a notice of appeal after the court
announces or enters a judgment '-,but before it disposes of any motion listed in Rule 4(a)(4)(A) -
the noticebecomes effective to appeal ajudgmenfi order*** when the order disposing ofthe last
such remaming motion is entered." If there is no such otion, there is no order disposing of the last
such remaining motion. Presumably the result •is that the notice becomes effective on the day
judgment is entered, not on the day after the last day'to imely file any of the 4(a)(4)(A) motions.]

(3) Premature Notice of Appeal, Timely'Post-Judgment Motions. This one seems clear.
The time to enter a Rule 58(c)(2) order expiresiupon\ disposition of the last remaining Rule
4(a)(4)(A) motion. That is when the notice of appeal "has been filed and has become effective."

(4) NoticeFiled After Judgment, Before Timely Post-Judgment Motions. ý Same'result
as (3). Although the notice seemaed to "become effective" when filed, it did not really transfer the
case to the court of appeals. Under 4(a)(4)(B)( it becomes effective on disposlton of the last
4(a)(4)(A) motion.

(5) Notice Filed While Timely Post-Judgment Motion Pending. This is the easiest one of
them all. The notice is not effective when filed, and does not even seem to be effective. It becomes
effective upon disposition of the last remaining 4(a)(4)(A) motion.

(6) No 58(c)(2) Order, Merits Appeal Time Lapses While 54(d)(2) Motion pending;
L Timely Appeal after Fee order. This is the Wikol case. Nothing happened to suspend the time to
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L
appeal judgment on the merits, just as in the Supreme Court's Budinich case. No notice of appeal
can become "effective" to appeal the merits. If a notice of appeal is filed within the Rule 4 period
after entry of the fee order, the fee ruling can be reviewed. (It maybe difficult to review the fee order
with respect to matters on which the judgment would have been reversed on timely appeal, but it
does not seem likely that the Appellate Rules, much less the Civil Rules, will be amended to address
the scope of the appeal. But this question raises some doubt as to the present rule. An appeal on, the
fee motion remains possible. The litigation has not concluded. If the district judge believes that the
merits should be open for review, does the need to protect the appellee require that this authority be
denied?),

(7) Rule 58(c)(2) Order After Appeal Time Expired. This is Mendes Junior Internal Co.
v. Banco do Brasil, S.A., 2d Cir.2000, 215 F.3d 306, 312-315. The plaintiffmadeamotionto extend
the time to move for "reconsideratibn" and to extend appeal time. lThe court granted the motion, but
the order was ineffective -there is no authorityto extend the time to move under Civil Rule 59(e),
and the appeal-time extensioni ran beyond the limit permitted by Appellate Rule 4(a)(5). The
defendant made a timely motion for attorney fees.,, After appeal time had expired, the plaintiff won
a Rule 58(c)(2) order extendingjappeal time. This' order too was held ineffective as contrary to the
language and purpose of Rule 58(c)(2) and "inimical to thei sanctity of final judgments.• Rule, , , ' , I ' , • ' i'L i ," •":,•, ': ' , ,i ,, e I,• I s ,th a t ' ,, •

58(c)(2)'s reference to an order before a notice of appeal has become effective means that a notice
of appeal "'could become effective." .

(8) N0&Rule 58(c)(2) Order, No Timely Notice of Appeal Ever. This is the horid monster
that might be ,onjured out of the present language: of Rule 58(c)(2), It is no longer possible to file
a notice of appeal that ,will "Ibecome effective. e district court retains power to act at any time
to permit a belated appeal by entering an order that the fee motion has the effect of a timely Rule 59
motion. Presumably few district judges would doW¶ihis (It would be really strange to seize on the
partial-effec!iyeness of the notice in the Wikol case, to argue that a notice that is not timely to appeal
anything is anýllffectie, means0,f cutting off the Rul• 58(c)(2),authority- it becomes, when filed,
as "effective" as it ever can be. How many partieslll t to file an untimely notice of appeal -
often with 1 desire toap~peal simply to cut pof the faintprospect that an 'adversary might

persuade the court to enter a belated 58(c)(2) orde'rio revive eXpired appeal time?) L
Furt her 'Dicussioný,ý

The alternative draft amendments set out above aredesigned to close the possible linguisticgap in Rule 58(c)(2). The draftithat would require !elytl noticof apgpea~l does nothing t° reduce

the intricacy bewailed by the Wikol court. Its only potential contributionis to cut off the remote
prospect that Rule 58(c)(2) might beread, as sketched inm example (8) above, to make an untimely
notice of appeal the only means iofterminatingi an oterwisle erpetual power toarevive expired appeal L
time. That does not seem a great advance in rulemaking.

The first draft amendment would change the subtle itegration of attorney-fee motions with
Appellate Rule 4 that Rule 58(c)(2) now attempts. nstead •it would adopt an uncomplicated rule.
An attorney-fee motion suspends appeal time onlyff the court gves notice that it is contemplating
an order or if a partymoves for an order within 1r4 days aft& the fee m9 tionis made. No time limit 7

is set for the court to act. The provision for court noqtice i!cluded totenable the court to act on its
own, but without requiring that it act to enter the order w]iMhn 14 days (compare Rule 59(d), which
allows a court to order a new trial on its own only ifft makei the order Within 10 days). The 14-day
period is chosen because it allows some time but stll integraes with the appeal-time provisions in
most circumstances. Rule 54(d)(2) sets a presumpti: motion time at 14 days after entry of
judgment; an additional 14 days fits within th egenera r3 ay appeal period. But the fit becomes
awkward if a statute or court order sets a time differenft an 14 days, as Rule 54(d)(2) allows.
Perhaps a shorter period should be set. The shorter h e od, the greaterthe difference from the
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present rule. As the rule now is, the court can consider the best integration of the fee proceedings
with an appeal during the perhaps extended period required to decide timelypost-judgment motions.
Consideration of the other motions may give a much better sense of the advantages and
disadvantages of deferring any appeal until the fee motion has been-decided. As usual, it turns out
that there is a reason for the subtle intricacy of the present rules.

Many other approaches are available. They can be described rather briefly. Full development
would be warranted only on the basis of reliable information about the impact of present Rule
58(c)(2). The assumption that underlies 58(c)(2) is clear enough. Sometimes it is good that the
merits appeal be taken while the fee motion remains pending in the district court. Sometimes it is
good that appeals be deferred until the district court has resolved the fee motion. The district court
is in a better position than the court of appeals to make this determination. And, given the rigorous
enforcement of intricate appeal-time rules, there must be a clear integration of the time for district-
court action with the appeal-time rules.

Rule 58(c)(2) may be working as intended. The result maybe that appeal-time-suspending
orders are routine, common, or rare. These orders may be entered when they ease the burdens on
the parties and appeals courts, and denied when they might aggravate the burdens on the parties and
courts. Trial courts may experience little difficulty innmaking wise decisions on thesematters. The
converse of each of these propositions may be true. If there are problems, quite different rules are
possible.

One alternative, and a simple one, would be to provide that a timely fee motion always
suspends appeal time, just as a timely Rule 59 motion does. Appellate Rule 4(a)(4)(A)(iii) would
be simplified to refer only to a Rule 54(d)(2) motion. Rule 58(c)(2) would be abolished. Among
the problems with this approach are the delay of appeal, the importance of the appeal disposition for

intelligent decision of the fee motion, and the prospect that fee disputes may be resolved among the
parties once the outcome on appeal is known. There maybe some small technical problems as well.
It is not quite true that the 14,days allowed to file a fee motion is never longer than the 10-days
allowed for a Rule 59 motion. It is possible that a judge will accept a judgment for filing on a
Sunday; under present time-counting rules the time for a Rule 59 motion expires on Friday 12 days
later. The 14 fee-motion days would expire on Sunday, allowing filing on Monday. that quirk is
likely to be fixed in the time-counting project. Far more importantly, the Rule 54(d)(2) authority to

set a different time than 14 days may mean that a timely motion is filed well after expiration of the
L Rule 59 time. These problems could be addressed by changing the requirement that the fee motion

be timely to a requirement that it be filed within the period allowed for a Rule 59 motion. Or the
Time-Counting Project might set the same time for attorney-fee motions as for other post-judgment
motions.

A different alternative would be to effectively overrule the Budinich decision by providing
in Rule 54(b) that a judgment that does not dispose of attoomey-fee issues is final only upon express
entry ofjudgment. This would be simple, and would take advantage of the flexibility that allows a
premature appeal on the merits to be saved by retroactive entry of a Rule 54(b) judgment. Whether
this approach is attractive depends on how often it is desirable to defer appeal on the merits until fee
issues have been resolved. It is worth pursuing if serious inquiry - most likely by the FederalE Judicial Center- shows either that this is how Rule 58(c)(2) is implemented now or that experience
with appeals taken before disposition of fee motions proves the need to defer appeal until fee
motions are decided.

L Yet another possibility would be to adopt a rule that a fee motion never suspends appeal time.
This one is reasonably simple. Rule 58(c)(2) and Appellate Rule 4(a)(4)(A)(iii) would be rescinded.
After the Budinich decision, the fee request is not a "claim," and remains outside Rule 54(b). It is
not a Rule 59(e) motion. Two appeals will be common - but that fits the reported experience of
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Appellate Rules Committee members that "appeals of fee orders are usually brought separately from

appeals of underlying judgments, and for good reason."

Tentative Recommendation

The only sign of distress with the present set of rules is the Sixth Circuit's accurate
suggestion that itwould be better to avoid this much intricacy if a good -rule can be drafted in less
intricate terms. Read intelligently in~context, present Rule 58(c)(2) - andals0 its translation in L
Style Rule 5 8(e) -, relies on district-court discretion to accomplish a ,sensible case-specific
integration of fee motions with appeal time. There ýis no evidence that dispcretion is not working.,
Any rules amendments in this' setting must be framed with great care and, foresight, as witness the
linguistic oppoitunity to misread the present rules. The'next step might well be to report to the
Appellate Rules Committetethat the cae for amending the rulesý seems weak inthe absence of better
information about actual experience. if the Appellate Rules,,Committee continues to believe that
potential problems deserve further study, the tworCommittees:can work together to determine the
need tolgather additional information and the means of gathering :any information that may be
needed.'

-- EHC

EFIC
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MEMORANDUM

To: The Honorable Lee H. Rosenthal
Chair, Civil Rules Advisory Committee

From: Steve Gensler

Date: May 1, 2006

Re: Rule 58(c)(2)

E
Rule 58(c)(2) addresses the time for appeal when the party who prevailed on the

merits has filed a motion for attorneys' fees under Rule 54(d). At the October 2005
meeting in Santa Rosa, we took up Rule 58(c)(2) to consider an amendment
recommended by the Appellate Advisory Committee. We deferred action on the
recommendation pending research by the Federal Judicial Center ("FJC"). This memo

L brings us up to date.

L A. What Rule 58(c)(2) Does.L
In Budinich v. Becton Dickinson & Co., 486 U.S. 196 (1988), the Supreme Court

held that a decision on the merits is final - and therefore ripe for appeal under 28 U.S.C.
§ 1291 - even though fee motions have been filed. Thus, under the Budinich rule, parties
must appeal the trial court's merits ruling immediately, without waiting for the trial court
to resolve the fee motion. If a party then wants to challenge the trial court's ruling on the
fee motion, that appeal is filed separately (though it can be joined up with the merits
appeal if it is still pending).

Federal Rule of Appellate Procedure 4 does not directly displace the "split
appeal" result given by the Budinich rule. Under FRAP 4(a), various post-judgment
motions toll the time for appeal. But fee motions under FRCP 54(d) are not among them.L

After Budinich, many questioned the wisdom of having "split appeals" for fee
challenges, especially since the federal rules generally try to avoid piecemeal appeals. In
that spirit, the Civil and Appellate Advisory Committees turned their collective attention
to how best to deal with fee motions. Options ranged from making all fee motions
' 'tolling motions" under FRAP 4(a) to doing nothing and leaving in place the split appeal

system given byBudinich. The Committees chose a middle path - Rule 58(c)(2).

Rule 58(c)(2) leaves it to the trial judge to decide whether to give a fee motion
tolling effect. If the trial judge does nothing, fee motions do not toll the time for appeal.
But the trial judge may order that -the fee motion have tolling effect. The conditions are
that (1) the fee motion must have been timely filed; and (2) the trial court must designate
it as a tolling motion before the merits appeal is taken and becomes effective. The

E
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second element reflects the view that, once appeal is effective, the case moves from the
trial court's docket to that of the court of appeals.

B. Problems with Rule 58(c)(2).

The Appellate Advisory Committee referred Rule 58(c)(2) to us after Judge
Gilman issued his decision in Wikol v. Birmingham Public Schools Board of Education,
360 F.3d 604 (6th Cir. 2004). In that case, Judge Gilman ultimately held a merits appeal
to be untimely. Although the trial court had entered a tolling order under Rule 58(c)(2), -.

Judge Gilman found it to be ineffective: while the motion under Rule 58(c)(2) had been
filed before the merits appeal was taken, the trial court did not grant it until after the
notice of appeal had been filed andbecome effective. In the course of the opinion, Judge
Gilman lodged two criticisms of the rules he had to apply and urged reform,

First, Judge Gilman lamented the complexity of determining when appeals are
timely. He wrote that lawyers (and judges) should not haveý to wade through a thicket of
interconnected rules just to find out when to appeal. He urged the advisory committees to
make this area simpler.

Second, he identified a hole in Rule 58(c)(2). Under the current rule, a federal
judge may give a fee motion tolling effect "before a notice of appeal has been filed and L
become effective. " So, what happens if nobody files a notice of appeal at all? Literally
read, the window for giving a fee motion tolling effect stays open.

The Appellate Advisory Committee was persuaded that the possibility of an
unlimited window to extend the time for appeal via belated tolling orders was a problem,
but thought it was our problem and suggested that we close that loophole. The Appellate L
Advisory Committee did not directlytake up Judge Gilman's concern about complexity
and made no referral to us on that point.

C. Additional FJC Research

Committee members will recall that we discussed this issue at the Santa Rosa F
meeting in October 2005. We deferred taking any action, however, so that we could ask
the FJC to find out how often courts use Rule 58(c)(2).

L
The FJC searched docket sheets from multiple districts going back 10 years and

found only a handful of instances in which Rule 58(c)(2) appeared to have been used.
Follow up tests to validate the search methodology showed that, while the process wasLi
not perfect, it was reasonably reliable. Thus, the FJC's conclusion was that courts rarely
use their power under Rule 58(c)(2) to designate fee motions as tolling motions in order
to align the fee appeal with the merits appeal.

This finding jibed with the anecdotal sense many of us have that Rule 58(c)(2) is
relatively lost in obscurity. But it prompted us to task the FJC with a follow-up research L
assignment. Unitary appeals of the merits and fee motions seemnot uncommon. But if
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E
courts are not using Rule 58(c)(2), then how is this happening? Of particular concern - at

least to me-- was the possibility that courts were delaying entry of the merits judgment, a
practice prohibited by Rule 58(c)(1).

The FJC searched cases and docket sheets to find out whether merits and fee
issues were being appealed together and, if so, how that was occurring. The FJC found
many such instances, and discovered that unitary appeals occur for a great variety of
reasons. In a few circumstances, trial judges appeared tohave violated Rule 58(c)(1).
But in most of the cases the unitary appeal was the result of wholly legitimate and natural
forces. To give one example, in many of the cases., the party who lost on the merits filed
a post-judgment motion - such as a motion for new trial under Rule59 - that tolled the

E time for appeal. The trial court then ruled on the new trialmotion and the fee motion at
the same time, teeing up both rulings for a unitary appeal.

L D. Analysis

1. The Defects in Rule 58(c)(2) Do Not Warrant an Amendment.

At this point, it does not look like the loophole in Rule 58(c)(2) is worth closing.

LFirst, in order for Judge Gilman's scenario to occur, the trial judge must be
complicit - the trial judge must affirmatively act to give the fee motion tolling effect, and
be willing to do so at that late time. Other than the Wikol case, we found no case in
which that has occurred.

Second, the most direct method for closing the loophole would involve yet
another of the complex cross-references that Judge Gilman finds troubling. We could,
for example, amend Rule 58(c)(2) to say that the trial judge must act to give a fee motion
tolling effect "before a timely notice of appeal has been filed an become effective." But
the timeliness of appeal is itself dependent on a mass of interconnected rules.

As an alternative, it has been suggested that a fixed period - say 14 days for the
court to act - would close the loophole and be simple to follow. But a fixed period is not
practicable. While Rule 54(d) sets a default period of 14 days to file fee motions, various
statutes extend the time and the court can change it at will. Since we have no precise
deadline for parties to file fee motions, it is dangerous to try to fix a precise deadline for
whether to give those motions tolling effect.

L Finally, the results of the FJC's research do not support making a change.
Collectively, the FJC's research demonstrates (1) that the timing of fee appeals is subject
to a large number of variables; and (2) that trial judges seem to be sorting through them
and finding their way. I did not see any trends or areas that looked to consistently be
causing trouble.

3
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2. Complexity of Time for Appeal

Judge Gilman is descriptively correct: the rules governing time for appeal are
complicated and often require a lawyer (or judge) to track through several rules to reach
the correct result. But they are that way with good reason.

Having said that, this Committee might consider whether fee motions should
ordinarily have tolling effect. One possibility would be to urge the Appellate Advisory
Committee to amend FRAP 4(a) to include fee motions in the list of tolling motions. A
more moderate proposal would be for this Committee to amend our rules to change our
default standard. Under current Rule 58(c)(2), fee motions do not toll time for appeal
unless the trial court acts to give them tolling effect. We could alter that scheme to state
that fee motions have tolling effect unless the:Itrial court acts, otherwise.

Li

E
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Federal Judicial Center
Research Division

~memorandum

DATE: January 30, 2006

TO: Tom Willging and Joe Cecil

FROM: Rebecca Norwick

SUBJECT: Fed.R.Civ.P. 58(c)(2)

As you requested, I have conducted a preliminary examination regarding the prevalence of the
use of Federal Rule of Civil Procedure 58(c)(2), and have summarized the results below. In
brief, I found few indications of requests for extension of time under the Rule.

I examined a sample of more than 8500 cases from eight districts, terminated within the last
eleven years. This set of cases oversampled civil rights cases and therefore may have included
more cases with a request for attorney's fees than would be expected in a random sample. Of
these cases, 105, or 1.2%, contain both the phrases "notice of appeal" and "attorney('s) fee(s)"
within their docket sheets. Only one of these 105 cases, seems to relate to Rule 58(c)(2), in that it
involves a request for an extension of time to file a notice of appeal, following a motion for
attorney's fees.' Sixteen of the 105 cases contain the terms "appeal" and a variant of "extend"
(e.g., extend, extending, extension) within the same docket entry,2 but in each case except the one
mentioned above, the extension either does not appear to relate to an anticipated appeal or does
not appear to relate to a request for attorney's fees. None of the 105 cases contains "notice of
appeal" and "attorney('s) fee(s)" within the same docket entry, and none of the 105 cases makes
reference to "Rule 58," "58(c)," or "5-8(c)(2)."

In order to test the appropriateness of the search terms used in examining the docket sheets, I
obtained the docket sheets from 15 cases I identified through Westlaw as raising issues relating
to Rule 58(c)(2). I then applied the search terms used above to these 15 cases' docket sheets and
found that 12 of the 15 would have been identified by the first set of search terms (i.e.,
"attorney('s) fee(s)" and "notice of appeal" within the docket sheet). Two additional cases
would be identified if the search included "attorneys' fee." Five of the 15 cases contain "notice
of appeal" and "attorney('s) fee(s)" in the same docket entry (as compared to no cases in the
docket search above). As above, none of these 15 docket sheets contains reference to "Rule 58."
Finally, six of the 15 cases would have been identified by the more limited search for "appeal"
and a variant of "extend" within the same docket entry. The other cases would not have been
identified, for idiosyncratic reasons (e.g., a request for extension was made orally and was not
listed in the docket sheet; the docket sheet was sparse; one entry read "staying the time" rather

In this Massachusetts case, the judge granted the defendants' request to extend the time to file an appeal until after

he disposed of the plaintiffs pending motion for attorney's fees. Note that Wikol v. Birmingham Pub. Sch. Bd. of
Educ., 360 F.3d 604 (6th Cir. 2004)) would not have appeared because it was not part of the sample examined.
2 Within the subset of 105 cases that included both "notice of appeal" and "attomey('s) fee(s)" in the cases' docket

sheets, the exact grep search command in Unix was: grep -ip appeal * I grep -ip "exten. *"

238



Memorandum to Tom Willging and Joe Cecil
January 27, 2006 Page 2 E

than "extending the time," etc.). In addition, some of the 15 cases were appeals courtdecisions
that cited Rule 58(c)(2) in ruling that because no request for extension had been made, the appeal
was untimely. These results suggest that it may be difficult to identify, through searches of
docket sheets, some cases in which the parties struggled with Rule 58(c)(2). This identification
difficulty arises because docket entries do not seem to use consistent terminology when
referencing these cases, and because an important aspect of Rule 58(c)(2),can be a failure to file a L
timely motion; this lack of action will rarely be reflected within a docket entry.

Finally, I conducted a search within CourtLink in LexisNexis. I searched at least 200,000 docket
sheets for all cases that contain reference to "attorney's fe(s)" anywhere, in the docket sheet, and

"appeal" and "extend" within the same docket entry. This search yielded only nine cases. Five
of these nine cases included docket entries for a motion to extend time for filing a notice of
appeal under Rule 58. In three of the cases the motion was granted and in two of the cases the
motion was denied. I believe the paucity of cases reflects both the relative rarity of instances that
explicitly refer to Rule 58(c)(2) and the limitations of the CourtLink database.

In short, this search of docket sheets identified few cases that refer to requests for extensions of
time for appeal due to a motion for attorney's fees. u
I regard my search of 8500 docket sheets as a preliminary effort and am willing to expand this
search to more docket sheets if that will aid the committee. Please let me know how you wish
me to proceed.

E
Ei

L 1

n
j

3 The exact CourtLink search command was, within the database "All US District Courts (Civil)": Key Word search,
ALL: appeal, extend and Key Word search ANY- "attorney'sfee. " A second search in which I substituted "attorney
fee" for "attorney's fee" yielded only one case, which was a duplicate of one of the nine already identified.
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L Federal Judicial Center
Research Division

~memorandum

E DATE: March 7, 2006

TO: Tom Willging and Joe Cecil

FROM: Rebecca Norwick

SUBJECT: Coinciding appeals of a judgment on the merits and a decision regarding attorney fees

K Per your request, I have researched the circumstances under which appeals of judgments on the

merits and decisions regarding attorney fees can occur at thie, same time. I discovered several
different circumstances under which these appeals can occur simultaneously.' Within the 19

Lrecent district court cases that my search yielded, there were at least six different circumstances
under which these appeals coincided. At the end of this memo is a table that summarizes the
circumstances under which the appeals occurred in each of the 19 cases. Although some cases

L were difficult to classify (see the final full paragraph of this memo), those that could be classified
are described below, along-with how frequently the situation occurred within the set of 19 cases:

L A single order contained both a judgment on the merits and a decision regarding attorney

fees. This single order was subsequently appealed. [Occurred in 5 ,of 19 cases]

E * Multiple orders implemented either a judgment on the merits or a decision regarding
attorney fees. An appeal of two or more of these orders followed. In two cases in this
sample, the part of the appeal that related to the earlier of the two decisions was ruled by

K the Courts of Appeals to be untimely. In the third case, both decisions were affirmed.
[Occurred in 3 of 19 cases]

* A notice of appeal (NOA) was filed regarding a judgment on the merits, and later,
following a decision regarding attorney fees, an amended NOA was filed regarding both
the judgment on the merits and the fees decision. [Occurred in 2 of 19 cases]

* Following a judgment on the merits, a motion was filed that automatically extended the
L deadline by which to file an appeal (e.g., a motion to amend judgment, a motion for relief

from judgment). An appeal was filed following a ruling on this motion and a decision
regarding a previously pending motion for attorney fees. [Occurred in 2 of 19 cases]K * Following an appeal of a judgment on the merits, the Court of Appeals ruled that it would
not hear the appeal until a pending motion for attorney fees was also decided. The
motion for fees was subsequently granted and an appeal of both the judgment on the
merits and the fees decision was heard. [Occurred in I of 19 cases]

* Summary judgment was granted, and the judge set a deadline for the prevailing party to
file a motion for attorney fees. Final judgment was entered following submission of this

E 'To research this question, I first collected a set of U.S. Courts of Appeals opinions that discussed an appeal both of
a judgment on the merits and of a decision regarding attorney fees. I then obtained and read the docket sheets from
the district court cases from which these appeals originated, in order to identify and classify the circumstancesLleading to the appeals. To find the Courts of Appeals opinions, I searched within Westlaw's U.S. Courts of Appeals
Cases database for the terms appeal, attorney! fee!, andjudgment, all appearing within the same sentence. I
reviewed the 30 most recent results (as of 2/21/06), and by excluding those opinions that did not address both types
of appeals, was left with a sample of 19 cases. The appellate cases I reviewed were decided between November 240
2005 and February 2006; the district court cases were filed between September 1998 and February 2004.
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fees motion. Attorney fees were awarded soon after, and an appeal of the final judgment

and the fees decision followed. [Occurred in 1 of 19 cases]
Several points worth noting emerged during this research. First, none of these 19 cases seems to L
involve the problems associated with F.R.Civ.P. 58(c)(2) that appeared in Wikol v. Birmingham
Pub. Sch. Bd. ofEduc., 360 F.3d 604 (6th Cir. 2004). Within these 19 cases, the relevant Court
of Appeals ruled that it lacked jurisdiction in three: in one, the Court ruled it lacked jurisdiction
over an appeal of a summary judgment ruling because the appeal was untimely and thus, a
(timely) appeal of an attorney fees decision was ruled to be moot; in a second, the Court ruled
that an appeal of a judgment on the merits was untimely but affirmed a timely appeal of an
attorney fees decision; and in the third, the Court affirmed a summary judgment'ruling but
dismissed an appeal of an attorney fees decision because the Court of Appeals ruled that it lacked

jurisdiction due to the appeal's interlocutory nature and the fact that the amount of fees had not
yet been decided by the district court. It does not appear that the appellant requested an
extension of time under Rule 58(c)(2) in any of these three cases. 7F
Second, in seven instances, the Court of Appeals opinion clearly documented an appeal of both a

judgment on the merits and a decision regarding attorney fees, but this information was not
evident from the district court cases' docket sheets. In six of these seven instances, the district

court docket sheets did not mention a decision or appeal regarding attorney fees. In the
remaining instance, the docket sheet did not explicitly mention the appeal of a judgment on the
merits. This made these cases difficult to classify in the list at the beginning of this memo (only
two are included). This also supports our observation from the Rule 58(c)(2) research that, at
times, searches relying exclusively on dOcket sheets can overlook relevant cases, due to some

docket sheets' lack of information.

In short, it seems that there are multiple ways in which an appeal of a judgment on the merits and
of a decision regarding attorney fees can occur simultaneously.

I would be happy to conduct any additional research that would be helpful. Please let me know K
how you wish me to proceed.

ATTACHMENT: Table

Li
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L

Case Circumstance: A single order contained both a judgment on theL merits and an attorneyjfeesdecision. This order was appealed.
A "minute entry" in the docket records a jury verdict in favor of the
plaintiff on one cause of action. That entry reports that the judge statesr Pinner v. Budget Mortg. that any motion for attorney fees is due within two weeks. Following the

Bankers, Ltd., 2006 WL plaintiffs subsequent motion for attorney fees, the judge issues an order

238376 (2nd Cir.) that awards the attorney fees, enters the judgment, and closes the case.
The defendant appeals this order. The Court of Appeals affirms the
decision.

CenterPoint Energy Final judgment is entered in favor oftheplaintiff. Both parties appeal this
Houston Elec. LLC v. judgment within 30 days. According to the Court of Appeals opinion, the
Harris County Toll Road defendant appealed the judgment and the plaintiff appealed the denial of
Authority, --- F.3d --- , attorney fees (although there is no mention of attorney fees in the district
2006 WL 91478 (5th court docket). The Court of Appealsaffirms the final judgment, but
Cir.) vacates and remands the fees decision.

The judge issues an order in 'which the defendant's motion'for summary
Weiss v. Violet Realty, judgment is granted in part and the defendant's request for attorney fees is
Inc., 2005 WL 3527870 granted in part :(among other nilings). The plaintiff files a NOA of this
(2nd Cir.) order., The Court of Appeals affirms the merits decisions, and vacates and

remands the attorney fees decision.
A "consolidated motin by [the plaintiff] for entry of judgment, voluntary

HSBC Bank, PLC v. dismissal of outstanding• claims, and award of prejudgment interest, and
GoldstediApp, 123 (7tattorney fees" is granted in one order. The defendant files a NOA of the

order. The Court of Appeals dismisses the defendant's appeal because it2005) ..
is without merit.
The judge grants two "eparate motions by the defendant to compel,
awarding the defendait tattorn ey fees as- sanctions each time. Final

Baker v. American judgment is entered in favorl of the defenidant -the complaint is dismissed
Airlines, Inc., 430 F.3d with prejudice. The judge crders that the defendant will recover from the
750 (5th Cir. 2005) plaintiff "all costs of court incurred by it." The plaintiff files a NOA of

the judgment and ordelr.;::The Court of Appeals affirms the judgment and
the awards of attorney fees as :sanctions.

Case Circumstance: Multiple orders implemented either a judgment on the
L merits or an attorney' fees ,l'cision. Two or more of these orders were

appealed.
17 On 8/22/00, a consent, jpe at injumction and final judgment are

L entered. Two years, later, , on 1 1/26/02, the defendant is found in contempt
of court and the judgeilrequests, from the plaintiff documents to support an
award of damages within 20( days. The plaintiff submits documents on
12/16/02. The judge Awa ds damages on 8/27/03. In the damage order,
the judge requests doun menis to0 support an award of attorney fees within

--- F.3d ---, 2005 WL . • i30 days. The plaintiff subm its documents on 9/24/03. The judge awards
3489378 (6th Cir.) attorney fees on 7/2 1 I 'e defendant files a NOA on 8/20/04 of three

orders: the finding of conte p, :the award of damages, and the award of
attorney fees. The Court of Appeals rules that the appeal of the contempt
and damages decisions is untimely. The Court of Appeals affirms the
ruling regarding attorney fees.

[C
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Final judgment is entered on 6/15/04 for the defendant, dismissing the
case. On 7/14/04, the defendant files a motion for attorney fees. On
3/16/05, the fees are awarded. On 4/11/05, the plaintiff files a NOA of
the order awarding fees. The Court of Appeals opinion states "O'Brien

O'Brien v. ABB DE Inc., appeals.,..entry of summaryjudgment...and court's order awarding fees,"
2005 WL 3445574 (1lth although the appeal of the summary judgment decision is not evident, from
Cir.) the district court docket. The Court of Appeals rules that it lacks

jurisdiction over the appeal of the summary judgment decision because
the appeal is untimely and thusi the appeal of the attorney fees decision is
moot. i-
Judgment and order: the defendant must pay statutory damages. The

Twentieth Century Fox deferidant files a motion for reconsideration. The defendant files a NOA
Film Corp. V. of the judgment and order. The defendant's motion for reconsideration isEntertainment
Enteriutinmn 429denied. The plaintiff files-a motion for attorney fees. The plaintiff's

Distributing, 429 F.3d motion for fees is granted in part. The defendant files a NOA of the fees
869 (9th Cir. 2005) award. The Court of Appeals affirms the judgment and the fees decision.

Case Circumstance: A NOA of a judgment on the merits was filed.
Following an attorney fees decision, ,an amended NOA was filed,

addressing both the merits and fees decisions.
*NOTE: Docket starts with entry 738" I

Applied Medical An order grants the plaintiff's motion for enhanced damages. The
Resources Corp. v. U.S. defendant files a NOA of that order. Later, a final judgment of willful
Surgical Corp., --- F.3d infringement in favor of the plaintiff is entered. 'The final judgment grants

- F.3d ---, 2006 WL the plaintiff damages, enhanced damages, attorney fees, interest, and
163187 (Fed.Cir.) costs. The defendant files an amended NOA of this judgment and order.

The Court of Appeals affirms the final judgmentý order.
The defendant's motion for summary judgment is granted. The judge sets
an approx. three week due date for any motion for attorney fees and costs.

Haagen v. Saks & Co., The plaintiff files a NOA of the summary judgment. The defendant files a
2005 WL 3503149 (9th motion for attorney fees, which is granted. The plaintiff files an amended
Cir.) NOA, appealing' the summary judgment ruling and fees decision. The

Court of Appeals reverses and remands the summary judgment ruling, and
vacates the attorney fees decision.

Case Circumstance: Following a judgment on the merits, a motion LJ
automatically extended the deadline for filing an appeal. Following a
ruling on this motion and onwa previously pending motion for attorney

fees, an appeal of both decisions was filed.
Jury trial: three verdicts in favor of the defendant, one in favor of the
plaintiff. Approx. a month later, the judge partially sets aside the jury
verdict and issues JMOL in favor of the plaintiff. The plaintiff files a

Murphy Oil USA, Inc. v. motion for attorney fees. The defendant files a motion to amend the
Wood, --- F.3d ---, 2006 judgment and findings; this motion is later denied. The plaintiff s motion-K
WL 350394 (10th Cir.) for attorney fees is granted. The defendant files a NOA of three orders:

the JMOL decision, the denial of the motion to amend judgment, and the
grant of the plaintiff s motion for attorney fees. The Court of Appeals
reverses the JMOL decision and the attorney fees decision.
An order grants the defendant's motion to dismiss. NOA - affirmed in
part, vacated in part, and remanded. Settlement proceedings begin. A

Kruman v. Class Law motion by the defendant for attorney fees is denied. An order and final E
Solicitors, 2005 WL judgment awards attorney fees, costs, etc., to the plaintiff. A motion for

3556188 (2nd Cir.) relief from judgment and for attorney fees by the defendant is denied. The
defendant files a NOA of the denial of the motion for relief from judgment 243 f7
and of the attorney fees decision. The Court of Appeals affirms. LJ
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Case Circumstance: The Court of Appeals ruled it would not hear an
appeal of a judgment on the merits until a pending attorney fees
motion was decided. Following a decision on the fees motion, an

appeal of both the judgment and the fees decision was subsequently
heard.

The original complaint is for "benefits due and attorney fees and costs."
The plaintiff's motion for summary judgment isgranted. The plaintiff
files a motion to amend thejudgment to include attorney fees. A NOA of

Hamilton v. Washington the summary judgment ruling is filed by the cross-claimant. The Court of

Pipefitting Industry Appeals orders "Proceedings in this court shall be held in abeyance
pending the district court's resolution of the pending [attorney fees]
motion." A subsequent "supplemental judgment" awards the plaintiff1091 (9th Cir. 2006) attorney fees. The defendant files a NOA of the summary judgment and

the fees decision. The Court of Appeals reverses the summary judgment
ruling and fees decision and remands the case.

Case Circumstance: Following a summary judgment decision, the court set
a deadline for filing an attorney fees motion. After submission of a

motion for fees, the court entered the final judgment and ruled on the
fees motion. An appeal of both decisions followed.

The defendant's motion for summary judgment is granted. The judge
states that the-defendant may'file a motion for attorney fees within 30
days. After the motion for fees, is filed, the docket states "parties agree

FieldTurf Intern., Inc. v. that court's order [granting summary judgment; docketed approx. two
Sprinturf, Inc., 433 F.3d months earlier] be entered as the judgment in this case subject to
1366 (Fed.Cir. 2006) appeal..." Approx. 10 days later, the judge grants the motion for attorney

fees. The plaintiff files a NOA of the summary judgment and fees
decisions. The Court of Appeals affirms one summary judgment decision,
reverses two others, and vacates the award of attorney fees.

Case Circumstance: Difficult to classify based upon the district court
docket sheet.

*NOTE: This case is Lunnin v. C.N.J., Inc., et al in both the Court of

Appeals docket and the district court docket*
Goodwin v. C.N.J., Inc., An order of partial summary judgment is issued in favor of the defendant.
--- F.3d ---, --- F.3d ---; A NOA is filed by the plaintiff. The Court of Appeals opinion states that
2006 WL 216695 (1 st the appeal is of both the summary judgment ruling and an attorney fees
Cir.) decision, although there is no mention of attorney fees in the district court

docket. The Court of Appeals affirms the summary judgment ruling and
__ the denial of attorney fees.

An order grants two motions by the defendant for summary judgment, andone motion by the counte r-claimant for summary judgment. The plaintiff
objects the next day to attorney, fees (which implies that a fees ruling may

LCorrigan v. Dale, 2006 have been included with summary judgment order, although that is not
WLg83342 (9th Cir.) stated in the district court docket). The plaintiff appeals the order. TheL 8 2Court of Appeals opinion states that the plaintiff appealed two summary

judgment rulings and a ruling awarding attorney fees. The Court of
Appeals affirms the summary judgment rulings but reverses the fees
ruling.

Perricone v. Medicis Judgment is entered in favor of the defendant. An appeal and cross-appeal

Pharmaceutical Corp., are filed. The Court of Appeals opinion states that the cross-appeal is of a

432 F.3d 1368 (Fed.Cir. denial of a motion to declare the case "exceptional" and of an award of
4205 Fattorney fees, although the fees appeal is not evident from district court 244
2005) docket. The Court of Appeals affirms both decisions.
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Judgment is granted in favor of the plaintiff. Both parties appeal the

judgment. The Court of Appeals opinion states that the plaintiff also 7
Rapid Displays Inc. v. appeals a denial of a motion for attorney fees, but this is not evident from
Gorder, 155 Fed.Appx. the district court docket. The Court of Appeals "reverse[s] the district
962 (9th Cir. 2005) court's damages award in part, affmn[s] in part, and remand[s] for

recalculation of damages... [and] to consider whether judgment creditor
had any valid claim for attorney fees."
An order partially grants and partially denies the plaintiff's motion for
summary judgment (among other rulings, although there is no mention of
attorney fees in this order)., The plaintiff files an "interlocutory notice of

ForAtschkxv. 4 p0 14th i. appeal" of the order. The Court of Appeals opinion states that the

Fed.Appx. 400(4th Cir. plaintiff appeals both thesummaryjudgment ruling and an award of
2005) attorney fees to the defendant. The, Court of Appeals affirms the grant of

partial summary judgment and dismisses the appeal of the attorney fees
decision.
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II. F. Rule 54(d) and Rule 58(c): Motions for Attorney's Fees and the Time to Appeal

1. Introduction

The Appellate Rules Advisory Committee has recommended that this Committee amend

Civil Rule 58(c)(2) "to impose a deadline by which a judge must exercise his or her authority to

order that a motion for attorney's fees [under Civil Rule 54(d)(2)] have the same effect under

Appellate Rule 4(a)(4) as a timely motion under Civil Rule 59."

These three rules were shaped in reaction to the decision in Budinich v. Becton Dickinson &

Co., 1988, 486 U.S. 196, 108 S.Ct. 1717. After winning the jury verdict, the plaintiff "timely filed

new-trial motions" and also filed a motion for attorneys' fees under the governing Colorado statute.

The district court denied the new-trial motions, ruled that the plaintiffwas entitled to attorneys' fees,

and requested briefing and documentation to establish the amount of the fee award. Nearly three

months later it entered the fee award. The plaintiff filed a notice of appeal 28 days later. The

Supreme Court ruled that the decision on the merits was final for § 1291 appeal purposes before

disposition of the fee motion. At least "as a general matter** * a claim for attorney's fees is not

part of the merits of the action to which the fees pertain." Nor does a fee motion count as a Rule

59(e) motion to alter or amend the judgment-- it does not seek reconsideration of anything decided

on the merits. Thus appeal must be taken in appeal time measured without regard to the pending fee

motion. The appeal in the Budinich case, filed more than 30 days after disposition of the Rule 59

new-trial motions, was timely only as to the order on the fee motion; the-merits must go unreviewed.

The "bright-line" rule established by the Budinich case, standing alone, means that appeals

on the merits often must be taken or lost before disposition of attorneys' fee motions. The fee order

91
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becomes the subject of a second appeal. Two appeals, often covering related ground, may not be

efficient. Rules 54(d)(2), 58(c)(2), and Appellate Rule 4(a)(4)(A)(iii) were revised to enable the L

district court to suspend the time to appeal on the merits by ordering that the fee motion has the same L.

time-suspending effect under Rule 4 as a Rule 59 motion. Rule 58(c)(2) directs that the court must

"act before a notice of appeal has been filed and become effective." We do not have any information

about the frequency of these orders. They may be routine, familiar although not routine, or rare.

The Appellate Rules Committee suggestion is designed to correct an inadvertent drafting gap

in the present rule. The present rule can be read to permit an absurd result - allowing entry of an

order that revives appeal time long after expiration. The only event that cuts off this authority is the

actual filing of a notice of appeal. If no notice is filed, the court is acting before a notice has been E
filed. But a long-delayed and otherwise useless notice of appeal will cut off an order that for the first B
time would give the attorney-fee motion the effect of a Rule 59 motion.

L.J

This open-ended reading was not intended. Those who drafted the present provision that for

the time being has become Rule 58(c)(2) had-in mind a subtle but effective limit that would

coordinate all of the appeal-time provisions in a way that would not disrupt clear limits or orderly

transfer to the court of appeals. Subtlety and reliance on sophisticated understanding, however, may

not be the best drafting approach to "no-excuses-accepted" rules such as the "mandatory and

jurisdictional" appeal-time rules. B

92
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2. Suggested Solutions and Their Problems

An amendment responding to the direct language of the Appellate Rules Committee's

suggestion might look something like this, drawing from the Style Rule 58(e) provision that is

scheduled to supersede present Rule 58(c)(2):

(e) Cost or Fee Awards. Ordinarily, the entry ofjudgment may not be delayed, nor the time
for appeal extended, in order to tax costs or award fees. But if the court gives notice or a
party moves within 14 days after a timely motion for attorney's [sic] fees is made [filed?]
under Rule 54(d)(2), the court may act befbre a ioiic of appeal has been filed and becoin-,
effeetive-tto order that the Rule 54(d)(2) motion have the same effect under Federal Rule of
Appellate Procedure 4(a)(4) as a timely motion under Rule 59.

A more direct way of responding to the apparent draffing lapse would be to add a single word

to the present rule: "the court may act before a timely notice of appeal has been filed and become

effective ** **" "Timely" would include a premature notice that becomes effective under Appellate

Rule 4(a)(4)(B)(i); "become effective" would incorporate the balance of the same rule. The

objection to this approach is that it carries forward the complex scheme of cross-references in the

present rule. Three rules have to be read together, one of them not always found in the same book

as the Civil Rules. And at least one of them - Appellate Rule 4 - is intricate. Hence the

alternative of a simple deadline expressed in days.

If a simple proposal can be identified, it remains to decide whether it is better to do

something more complicated or to do nothing at all. The question comes to the agenda because one

court had to work hard to achieve a correct result in one case. The result was loss of any opportunity

to appeal ajudgment on the merits, a common enough occurrence under the provisions of Appellate

Rule 4. Many possible responses are possible. The materials prepared for the Appellate Rules
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Committee and the relevant part of the Appellate Rules Committee Minutes for November 9, 2004,

are attached. They cover most of the alternatives summarized below. They make rewarding reading, L

not only as an illustration ofimanypossible approaches but also as a demonstration of the complexity [
that has invaded the rules that control appeal time.

Appellate Rule 4 has been frequently amended. It is designed, first and foremost, to ensure

L
that the decision whether to appeal is made promptly after judgment is entered. A simple rule could

ensure that. But it has proved useful to integrate appeal-time provisions with the procedures for self- [E
correction by post-judgment motions in the trial court. Attomey-fee motions do not fit into the [

category of "self-correction," but may present similar reasons for suspending appeal time. The

difficulties that arise from these provisions often have nothing to do with drafting intricacy. For

good reason, only "timely" motions suspend appeal time. Often, alas, a party relies on a motion that

was not timely, only to find that appeal time was not suspended. It seems likely that most of the

remaining difficulties arise not from rule 4's intricacy but from careless reading (or no reading at all). L i

The Appellate Rules Committee no doubt is right that it is better to work on the Civil Rules than to

further amend the oft-amended Appellate Rule 4, unless all attorney-fee motions are to be given the -7

same time-suspending effect as Rule 59 motions. And the Appellate Rules Committee can be

forgiven for not reconsidering the well-settled rule that appeal time is "mandatory and

jurisdictional," an alternative that would protect the unwary but at a real cost in repose for the wary.

This question came to the agenda by way of a plea made in the opinion in Wikol ex rel. Wikol

v. Birmingham Public Schools, 6th Cir.2004, 360 F.3d 604, 610. The court could "not help but

express dismay over the complexity of the rules regarding the timeliness of an appeal ***. There 7
94 F7
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should be no need to have to parse the language of four different rules of procedure in order to find

an answer to whether an appeal is timely filed. *** Perhaps this is a topic that should be considered

by the Advisory Committee to the Federal Rules of Appellate Procedure," (Rule 59 was included

in the count of four rules.)

The circumstances of the Wikol case were these:

L
Date Unspecified: Jury verdict for the plaintiffs.

March 22, 2002: Plaintiffs move for attorney fees.

March 27, 2002: Judgment entered.

May 15, 2002: Fee motion denied.L
May 24, 2002: Plaintiffs move for a 58(c)(2) order.,

June 14, 2002: Plaintiffs file a notice of appeal.E
July 11, 2002: Rule 58(c)(2) order extending time.,

L The court ruled that the June 14 notice of appeal was timely as to the May 15 order denying

L the fee motion, but was not timely as to the judgment on the merits. It reached this result by what

"may seem a linguistic tour de force: the June 14 notice of appeal was "effective" when filed, so the

L
July 11 Rule 58(c)(2) order was made after a notice of appeal was filed and became effective. At

Lj best, this result depends on the happenstance that the notice of appeal was timely-- thus "effective"

K - with respect to the order denying the fee motion. The notice was not "effective" to appeal the
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judgment on the merits. The court further says that Appellate Rule 4(a)(4)(B)(i) "suggests *** that

the concept of 'effectiveness' is limited to delaying the transfer ofjurisdiction to the appellate court

from an otherwise timely filed notice of appeal until the relevant post-judgment motion is decided." [2
The result of the Wikol decision seems right, at least within the well-settled tradition that [

Appellate Rule 4 time limits must be applied without accepting any excuses. The intended working

of Rule 58(c)(2) can be illustrated by a few variations on the circumstances.

(1) No Other Post-Judgment Motion. If no partylhas made any of the timely Rule 50, 52,59,

or "60" motions that suspend appeal time under Appellate Rule 4(a)(4)(A), a notice of appeal must Li

be filed 30 days after March 27 unless an extension is obtained. A timely notice of appeal cuts off

the opportunity to enter a Rule 58(c)(2) order- the case has been transferred to the court of appeals.

An untimely notice of appeal cannot revive the forfeited opportunity to appeal the judgment on the

merits, whether by direct operation or by reviving the opportunity to enter a Rule 5 8(c)(2) order that

the fee motion have the appeal-time-suspending effect of a timely Rule 50, 52, 59, or "60" motion.

(2) Premature Notice of Appeal, No Other Post-Judgment Motion. A notice of appeal is filed

in March 21; it is premature because judgment has not been entered. It apparently becomes effective

on March 27 under Appellate Rule 4(a)(4)(B)(i), and the lack of any timely 4(a)(4)(A) motion means

that its effectiveness is not suspended. This seems a bit surprising - the plaintiffs could preserve

the opportunity to seek a Rule 58(c)(2) order by making a timely 4(a)(4)(A) motion, but otherwise

the premature notice cuts off any opportunity for a 58(c)(2) motion. [The language of 4(a)(4)(B)(i)

is incomplete. It says that "if a party files a notice of appeal after the court announces or enters a

96 7L,

252



judgment - but before it disposes of any motion listed in Rule 4(a)(4)(A) - the notice becomes

effective to appeal a judgment or order * * * when the order disposing of the last such remaining

L motion is entered." If there is no such motion, there is no order disposing of the last such remaining

Kmotion. Presumably the result is that the notice becomes effective on the day judgment is entered,

not on the day after the last day to timely file any of the 4(a)(4)(A) motions.]

(3) Premature Notice of Appeal, Timely Post-Judgment Motions. This one seems clear. The

E time to enter a Rule 58(c)(2) order expires upon disposition of the last remaining Rule 4(a)(4)(A)

motion. That is when the notice of appeal "has been filed and has become effective."

(4) Notice Filed After Judgment, Before Timely Post-Judgment Motions. Same result as (3).

Although the notice seemed to "become effective" when filed, it did not really transfer the case to

E the court of appeals. Under 4(a)(4)(B)(i) it "becomes effective" on disposition of the last 4(a)(4)(A)

motion.

"(5) Notice Filed While Timely Post-Judgment Motion Pending. This is the easiest one of

them all., The notice is not effective when filed, and does not even seem to be effective. It becomes'

E effective upon disposition of the last remaining 4(a)(4)(A) motion.

U. (6) No 58(c)(2) Order, Merits Appeal Time Lapses While 54(d)(2) Motion pending;

(7) Timely Appeal after Fee order. This is the Wikol case. Nothing happened to suspend the

time to appeal judgment on the merits, just as in the Supreme Court's Budinich case. No notice of

appeal can become "effective" to appeal the merits. If a notice of appeal is filed within the Rule 4

E period after entry of the fee order, the fee ruling can be reviewed. (It may be difficult to review the
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fee order with respect to matters on which the judgment would have been reversed on timely appeal,
hF

but it does not seem likely that the Appellate Rules, much less the Civil Rules, will be amended to

address the scope of the appeal. But this question raises some doubt as to the present rule. An 1ý

appeal on the fee motion remains possible. The litigation has not concluded. If the district judge
LJ1

believes that the merits should be open for review, does the need to protect the appellee require that

this authority be denied?) L

(8) No Rule 58(c)(2) Order, No Timely Notice of Appeal Ever. This is the horrid monster

that might be conjured out of the present language of Rule 58(c)(2). It is no longer possible to file

a notice of appeal that will "become effective.'--The district court retains power to act at any time

to permit a belated appeal by entering an order that the fee motion has the effect of a timely Rule 59

motion. Presumably few district judges would do this. (It would be really strange to seize on the 7

partial-effectiveness of the notice in the Wikol case to argue that a notice that is not timely to appeal H
anything is an effective means of cutting off the Rule 58(c)(2) authority-- it becomes, when filed,

as "effective" as it ever can be. How many parties will think to file an untimely notice of appeal -

often with no desire to appeal - simply to cut off the faint prospect that an adversary might

persuade the court to enter a belated 58(c)(2) order to revive expired appeal time?) Li

The alternative draft amendments set out above are designed to close the possible linguistic

gap in Rule 58(c)(2). The draft that would require a "timely" notice of appeal does nothing to reduce Lf

the intricacy bewailed by the Wikol court. Its only potential contribution is to cut off the remote

prospect that Rule 58(c)(2) might be read, as sketched in example (7) above, to make an untimely
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Enotice of appeal the only means of terminating an otherwise perpetual power to revive expired appeal

time. That does not seem a great advance in rulemaking.

The first draft amendment would change the subtle integration of attorney-fee motions with

E Appellate Rule 4 that Rule 58(c)(2) now attempts. Instead it would adopt an uncomplicated rule.

E An attorney-fee motion suspends appeal time only if the court gives notice that it is contemplating

Ean order or if a party moves for an order within 14 days after the fee motion is made. No time limit

is set for the court to act. The provision for court notice is included to enable the court to act on its

K own, but without requiring that it act to enter the order within 14 days (compare Rule 59(d), which

K allows a court to order a new trial on its own only if it makes the order within 10 days). The 14-day

period is chosen because it allows some time but still integrates with the appeal-time provisions in

E most circumstances. Rule 54(d)(2) sets a presumptive: motion time at 14 days after entry of

judgment; an additional 14 days fits within the general 30-day appeal period. But the fit becomes
L

awkward if a statute or court order sets a time different than 14 days, as Rule 54(d)(2) allows.
7
L• Perhaps a shorter period should be set. The shorter the period, the greater the difference from the

Kpresent rule. As the rule now is, the court can consider the best integration of the fee proceedings

with an appeal during the perhaps extended period required to decide timely post-judgment motions.

Consideration of the other motions may give a much better sense of the advantages and

E, disadvantages of deferring any appeal until the fee motion has been decided. As usual, it turns out

r" that there is a reason for the subtle intricacy of the present rules.

L
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Many other approaches are available. They can be described rather briefly. Full development

would be warranted only on the basis of reliable information about the impact of present Rule

58(c)(2). The assumption that underlies 58(c)(2) is clear enough. Sometimes it is good that the

merits appeal be taken while the fee motion remains pending in the district court. Sometimes it is 7

good that appeals be deferred until the district court has resolved the fee motion. The district court F
is in a better position than the court of appeals to make this determination. And, given the rigorous

enforcement of intricate appeal-time rules, there must be a clear integration of the time for district-

court action with the appeal-time rules.'

Rule 58(c)(2) may be working as intended. The result may be that appeal-time-suspending

orders are routine, common, or rare. These orders may be entered when they ease the burdens on

the parties and appeals courts, and denied when they might aggravate the burdens on the parties and

courts. Trial courts may experience little difficulty in making wise decisions on these matters. The 77

converse of each of these propositions may be true. If there are problems, quite different rules are

possible. L

One alternative, and a simple one, would be to provide that a timely fee motion always E
suspends appeal time, just as a timely Rule 59 motion does. Appellate Rule 4(a)(4)(A)(iii) would E]

be simplified to refer only to a Rule 54(d)(2) motion. Rule 58(c)(2) would be abolished. Among

the problems with this approach are the delay of appeal, the importance of the appeal disposition for 7
intelligent decision of the fee motion, and the prospect that fee disputes maybe resolved among the K

parties once the outcome on appeal is known. There maybe some small technical problems as well.
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It is not quite true that the 14-days allowed to file a fee motion is never longer than the 10-days

allowed for a Rule 59 motion. It is possible that a judge will accept a judgment for filing on a

Sunday; under present time-counting rules the time for a Rule 59 motion expires on Friday 12 days

later. The 14 fee-motion days would expire on Sunday, allowing filing on Monday. that quirk is

likely to be fixed in the time-counting project. Far more importantly, the Rule 54(d)(2) authority to,

set a different time than 14 days may mean that a timely motion is filed well after expiration of the

Rule 59 time. These problems could be addressed by changing the requirement that the fee motion

be timely to a requirement that it be filed within the period allowed for a Rule 59 motion. Or the

Time-Counting Project might set the same time for attorney-fee motions as for other post-judgment

motions.

A different alternative would be effectively to overrule the Budinich decision by providing

in Rule 54(b) that a judgment that does not dispose of attorney-fee issues is final only upon express

entry of judgment. This would be simple, and would take advantage of the flexibility that allows a

premature appeal on the merits to be saved by retroactive entry of a Rule 54(b) judgment. Whether

this approach is attractive depends on how often it is desirable to defer appeal on the merits until fee

issues have been resolved. It is worth pursuing if serious inquiry most likely by the Federal

Judicial Center- shows either that this is how Rule 58(c)(2) is implemented now or that experience

with appeals taken before disposition of fee motions proves the need to defer appeal until fee

motions are decided.
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Yet another possibility would be to adopt a rule that a fee motion never suspends appeal time.

This one is reasonably simple. Rule 58(c)(2) and Appellate Rule 4(a)(4)(A)(iii) would be rescinded.

After the Budinich decision, the fee request is not a "claim," and remains outside Rule 54(b). It is

not a Rule 59(e) motion. Two appeals will be common - but that fits the reported experience of 7
Appellate Rules Committee members that "appeals of fee orders are usually brought separately from

appeals of underlying judgments, and for good reason."

3. Tentative Recommendation L

The only sign of distress with the present set of rules is the Sixth Circuit's accurate

suggestion that it would be better to avoid this much intricacy if a good rule can be drafted in less

intricate terms. Read intelligently in context, present Rule 58(c)(2) - and also its translation in

Style Rule 58(e) - relies on district-court discretion to accomplish a sensible case-specific

integration of fee motions with appeal time. There is no evidence that discretion is not working. U

Any rules amendments in this setting must be framed with great care and foresight, as witness the

linguistic opportunity to misread the present rules. The next step might well be to report to the

Appellate Rules Committee that the case for amending the rules seems weak in the absence of better E
information about actual experience. If the Appellate Rules Committee continues to believe that

fE

potential problems deserve further study, the two Committees can work together to determine the

need to gather additional information and the means of gathering any information that may be 7
,needed. F

L

102

258 -

LI



m

7t'

-n!

-....

-7

"'r4•

4

ti

7

...

7



DRAFT

Minutes of Fall 2004 Meeting of
Advisory Committee on Appellate Rules

November 9, 2004
Miami, Florida

E I. Introductions

Judge Samuel A. Alito, Jr., called the meeting of the Advisory Committee on Appellate Rules to
order on Tuesday, November 9, at 8:30 a.m., atthe Wyndham Grand Bay Coconut Grove Hotel in

Miami, Florida. The following Advisory Committee members were present: Judge Carl E. Stewart,

Judge John G. Roberts, Jr., Judge T.S. Ellis III, Mr. W. Thomas McGough, Jr., Mr. Sanford Svetcov,

and Mr. Mark I. Levy. Mr. Douglas Letter, Appellate Litigation Counsel, Civil Division, U.S.

Department of Justice, was present representing the Solicitor General. Also present were Prof. Daniel

R. Coquillette, Reporter to the Standing Committee; Ms. Marcia M. Waldron, the liaison from the

appellate clerks; Mr. Peter G. McCabe, Mr. John K. Rabiej, and Mr. James N. Ishida from the

Administrative Office ("AO"); and Dr. Timothy Reagan and Ms. Marie C. Leary from the Federal

Judicial Center ("FJC"). Prof. Patrick J. Schiltz served as Reporter.

U
II. Approval of Minutes of April 2004 Meeting

LThe minutes of the April 2004 meeting were approved.

L Il. Report on June 2004 Meeting of Standing Committee

EJudge Alito reported that, at its June 2004 meeting, the Standing Committee gave final approval

to all of the proposed amendments to the Federal Rules of Appellate Procedure ("FRAP"), with one
exception. Those proposals were subsequently approved by the Judicial Conference and now are

L awaiting Supreme Court action.

The exception was proposed Rule 32.1 on the citation of unpublished opinions. Judge Alito
reported that the Standing Committee had returned the proposal to this Advisory Committee for further

study. Judge Alito said, and Prof. Coquillette agreed, that the decision of the Standing Committee did
not signal a lack of support for the proposal. Rather, given the strong opposition to the proposal
expressed by many commentators, and given that some of the claims of those commentators can be
tested empirically, the Standing Committee wanted to ensure that every reasonable step is taken to

L gather information before it makes a final decision on the proposal.

L -1-
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A member moved that Item No. 04-02 be removed from the Committee's study agenda. The L
motion was seconded. The motion carried (unanimously).

2. Item No. 04-03 (FRAP 4(a)(4)(A)(iii) - tolling effect of Civil Rule 54
motions) F]

Judge Alito invited the Reporter to introduce this item.

The Reporter said that this item was added to the Committee's study agenda at the request of
Judge Ronald Gilman, writing in Wikol ex rel. Wikol v. Birmingham Public Schools Board of
Education, 360 F.3d 604 (6th Cir. 2004). In Wikol, the parents of an autistic child (the Wikols) sued LJ
their local school district in an attempt to enforce their child's rights under federal law. The district
court entered judgment on March 27, 2002., The Wikols timely moved for attorney's fees under Civil K

Rule 54(d)(2), That motion was denied on May 15, 2002. On May 24, 2002, the Wikols moved the

district court to exercise its authority under Civil Rule 58(c)(2) to order that the Rule 54(d)(2) motion
that they had filed (and that had already been denied) would have "the same effect under Federal Rule7-
of Appellate Procedure 4(a)(4) as a timely motion under [Civil] Rule 59" - i.e., that the Rule 54(d)(2)
motion would toll the time to appeal the underlying judgment. While their motion was pending, the
Wikols filed a notice of appeal from the underlying judgment on June 14, 2002. The district court
granted the Wikols' Rule 58(c)(2) motion on July 11, 2002, ordering that their Rule 54(d)(2) motion
had tolled the time to appeal the underlying judgment until that motion had been denied on May 15.

The Sixth Circuit held that the district court's July 11 order was ineffective and that the notice
of appeal had been filed too late to confer jurisdiction to review the underlying judgment. Judge
Gilman, author of the Sixth Circuit's opinion, reasoned as follows:

1. Under Rule 4(a)(1)(A), parties generally have 30 days to appeal in a civil case.

2. Under Rule 4(a)(4)(A), the time to appeal is automatically tolled by the timely filing of
various post-judgment motions, including a motion under Rule 59 for a new trial. If a party files a
motion for attorney's fees under Rule 54(d)(2), howeyer, that motion tolls the time to appeal only "if the
district court extends the time to appeal under Rule 58."

3. Under Rule 58(c)(2), a district court may "order that [a Rule 54(d)(2)] motion have the
same effect under, Federal Rule of Appellate Procedure 4(a)(4) as a timely motion under Rule 59" -7
that is, the district court may order that, like a timely Rule 59 motion for a new trial, a timely Rule
54(d)(2) motion for attorney's fees will toll the time to appeal under Rule 4(a)(4). But the district court
may do so only "before a notice of appeal has been filed and has become effective."
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L 4. A notice of appeal generally becomes "effective" at the moment it is filed, with one
exception: Under Rule 4(a)(4)(B)(i), a notice of appeal that is filed after a court announces or enters a

judgment - but before, the court disposes of one or more of the "tolling" motions listed in Rule
L4(a)(4)(A) - becomes effective on entry of the order disposing of the last such remaining motion.

5. Applying these rules to the Wikol case: The Wikols' Rule 54(d)(2) motion for attorney's
fees did not toll the time to appeal because the district court did not "extend[] the time to appeal under
Rule 58." As a result, the Wikols' notice of appeal was both "filed" and "effective" on June 14. After

L June 14, then, the district court no longer had power to order that the Wikols' motion for attorney's
fees would toll the time to appeal. Because the July 11 order was ineffective, the 30-day deadline to
appeal the underlying judgment began to run when the underlying judgment was entered on March 27.

L The notice of appeal filed on June 14 was thus untimely, and the court did not have jurisdiction to
review the underlying judgment (although it did have jurisdiction to review the May 15 order denying
the motion for attorney's fees).

Understandably, the Sixth Circuit took no pleasure in its holding. The court expressed its

E "dismay over the complexity of the rules" and suggested that Advisory Committees consider simplifying
the process, perhaps by amending the rules to provide that a timely Rule 54 motion, like a timely Rule

E 59 motion, automatically tolls the time to appeal under Rule 4(a)(4)(A).

The Reporter said that, in light of Budinich v. Becton Dickinson & Co., 486 U.S. 196 (1988)
(which held that a judgment is final and appealable even if a motion for attorney's fees is pending), this
Committee and the Civil Rules Committee essentially have three options if they wish to address the

problem raised by Wikol:

L First, the Committees could decide that a party should never appeal the underlying judgment

separately from the order on attorney's fees. The Committees could accomplish this by amending the
rules so that a timely Rule 54 motion for attorney's fees is always treated like a timely Rule 59 motion
for a new trial. Under this approach, a Rule 54 motion would toll the time to appeal, and, if a notice of
appeal was filed while a Rule 54 motion was pending, the notice of appeal would not take effect until
the court disposed of the Rule 54 motion.

Second, the Committees Could decide that a party should always appeal the underlying
judgment separately from the order on attorney's fees. The Committees could accomplish this by
amending the rules so that a timely Rule 54 motion is never treat6d like a timely Rule 59 motion. Under
this approach, a Rule 54 motion would not toll the time to appeal, and a notice of appeal filed while a
Rule 54 motion was pending would be effective immediately (unless one of the post-judgment motionsL listed in Appellate Rule 4(a)(4)(A) was pending).

Finally, the Committees could decide to maintain the "hybrid" approach. Under this approach,
ra default rule is established - at present, the default, rule is that a motion for attorney's fees under Rule
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54 is not treated like a Rule 59 motion - but then the district court is given authority to make LF
exceptions to the default rule. At present, Civil Rule 58(c)(2) gives district courts authority to "order

that [a Rule 54] motion have the same effect under Federal Rule of Appellate Procedure 4(a)(4) as a
timely motion under Rule 59." To solve the Wikol problem, though, the rules would have to be

amended to impose a deadline by which a district court must act. For example, a deadline could be

patterned after Criminal Rule'35(a), under which a court has authority to correct a sentence within
seven days after the sentence is imposed, but loses such authority afterthe seventh day.

The Committee discussed the options described by' the Reporter. Most Committee members

said that they would not favor amending the rules so that timely Rule 54 motions for attorney's fees
would always be treated like Rule 59 motions for a new trial - i.e., sothat the appeal on the merits

would always have to be brought together with the appeal on the fees. In the experience of Committee LJ
members, appeals of fee orders are usually brought separately from appeals of underlying judgments,

and for good reason. A decision on fees can be much more difficult than a decision on the merits.

District court judges often do not want to have to make a decision on fees until they know for certain L

that the decision on the merits will stand. Also, once -the appeal on the merits isover, parties often

settle the fees dispute. [l
Most Committee members also said that they would not favor amending the rules so that timely

Rule 54 motions for attorney's fees would never be treated like Rule 59 motions for a new trial - i.e.,

so that the appeal on the merits could never be brought together with the appeal on the fees. Members

pointed out that the Federal Circuit has held that, in patent infringement cases, appeals on the merits
must always be packaged together with appeals on the fees. Sometimes there is good reason to
present the appellate court with the merits and the fees in the same appeal. F_

In sum, Committee members favor maintaining the current hybrid approach, under which the

assumption is that the appeals will proceed separately, unless the district court orders otherwise. -

Committee members believe, however, that a time limit should be added to Civil Rule 58(c)(2) so that L
the Wikol facts are not repeated. Item No. 04-0 3 should be referred to the Civil Rules Committee, so

that it can consider approving such an amendment. 7

A member moved that Item No. 04-03 be referred to the Civil Rules Committee, along with the

recommendation of this Committee that Civil Rule 58(c)(2) be amended to impose a deadline by which

a judge must exercise his or her authority to order that a motion for attorney's fees have the same effect

under Appellate Rule 4(a)(4) as a timely motion under Civil Rule 59. The motion was seconded. The

motion carried (unanimously). E

VI. Additional Old Business and New Business

There was no additional old business or new business.
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E MEMORANDUM

L DATE: October 15, 2004

E TO: Advisory Committee on Appellate Rules

FROM: Patrick J. Schiltz, Reporter

RE: Item No. 04-03

L
Some of you may recall that the Appellate Rules Committee, later joined by the Civil Rules

Committee, spent almost five years working on the 2002 amendments to Appellate Rule 4(a)(7) and

E Civil Rules 54(d)(2)(C) and 58. Those amendments addressed incredibly complicated questions -

E questions that spawned at least four circuit splits - about how Appellate Rule 4(a)(7)'s definition of

when a judgment or order is "entered" was intended to interact with the requirement in Civil Rule 58
L

that, to be "effective," a "judgment" (defined by an obscure provision of Rule 54(a) to include all

E appealable orders) must be set forth on a separate document. For those of you who regret that you

E were unable to participate in that effort, welcome to Wikol ex rel. Wikol v. Birmingham Public

Schools Board of Education, 360 F.3d 604 (6th Cir. 2004;). The opinion is attached, but the

E following summary (which I wrote for the 2005 Supplement to Volume 16A of Federal Practice and

E Procedure) may suffice:

The parents of an autistic child (the Wikols) sued their local school district in an

attempt to enforce their child's rights under federal law. The district court entered
judgment on March 27, 2002. The Wikols timely moved for attorney's fees under Civil

Rule 54(d)(2). That motion was denied on May 15, 2002. On May 24, 2002, the
Wikols moved the district court to exercise its authority under Civil Rule 58(c)(2) to
order that the Rule 54(d)(2) motion that they had filed (and that had already been

F denied) would have "the same effect under Federal Rule of Appellate Procedure
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4(a)(4) as a timely motion under [Civil] Rule 59" - i.e., that the Rule 54(d)(2) motion K
would toll the time to appeal the underlying judgment. While their motion was pending,

the Wikols filed a notice of appeal from the underlying judgment on June 14, 2002.
The district court granted the Wikols' Rule 58(c)(2) motion on July 11, 2002, ordering
that their Rule 54(d)(2),motion had tolled the time to appeal the underlying judgment
until that motion had been denied on May 15.

The Sixth Circuit, in a careful opinion by Judge Ronald Gilman, held that the
district court's July 11 order was ineffective and that the notice of appeal had been filed
too late to confer jurisdiction to review the underlying judgment. Judge Gilman
reasoned as follows:

1. Under Rule 4(a)(1)(A), parties generally have 30 days to appeal in a civil
case. LL JF--

2. Under Rule 4(a)(4)(A), the time to appeal is automatically tolled by the
timely filing of various post-judgment motions, including a motion under Rule 59 for a
new trial. If a party files a motion for attorney's fees under Rule 54(d)(2), however,
that motion tolls the time to appeal ornly "if the district court extends the time to appeal ED
under Rule 58." E,

3. Under Rule 58(c)(2), a district court may "order that [a Rule 54(d)(2)] E
motion have the same effect under Federal Rule of Appellate Procedure 4(a)(4) as a
timely motion under Rule 59" - that is, the district court may order that, like a timely
Rule 59 motion for a new trial, a timely Rule 54(d)(2) motion for attorney's fees will toll L
the time to appeal under Rule 4(a)(4). But the district court may do so only "before a
notice of appeal has been filed and has become effective."

4. A notice of appeal generally becomes "effective" at the moment it is filed,
with one exception: Under Rule 4(a)(4)(B)(i), a notice of appeal that is filed after a
court announces or enters a judgment - but before the court disposes of one or more
of the "tolling" motions listed in Rule 4(a)(4)(A) - becomes effective on entry of the
order disposing of the last such remaining motion. [

5. Applying these rules to the Wikol case: The Wikols' Rule 54(d)(2) motion ED
for attorney's fees did not toll the time to appeal because the district court did not
"extend[] the time to appeal under Rule 58." As a result, the Wikols'. notice of appeal
was both "filed" and "effective" on June 14. After June 14, then, the district court no
longer had power to order that the Wikols' motionf for attorney's fees would toll the
time to appeal. Because the July 11 order was ineffective, the 30-day deadline to
appeal the underlying judgment began to run when the underlying judgment was entered E
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on March 27. The notice of appeal filedon June 14 was thus untimely, and the court

did not have jurisdiction to review the underlying judgment (although it did have

jurisdiction to review the May 15 order denying the motion for attorney's fees).

Understandably, the Sixth Circuit took no pleasure in its holding. The court

expressed its "dismay over the complexity of the rules" and suggested that Advisory

Committee consider simplifying the process, perhaps by amending the rules to provide

that a timely Rule 54 motion, like a timely Rule 59 motion, automatically tolls the time to

appeal under Rule 4(a)(4)(A). The suggestion is worth considering. It does seem silly

that the Wikols would have preserved their appeal if they had filed their notice of

appeal on July 12, but forfeited their appeal by filing on June 14. There is something

odd about a June appeal being too late but a July appeal being timely.'

Taking off my treatise author's hat, and putting on my Reporter's hat, I want to agree with me:

I believe that this Committee and the Civil Rules Committee should consider addressing the problem

that Judge Gilman brought to our attention. That said, I aim not certain what a solution to the problem

should look like.

Back in June, Prof. Edward Cooper (the Reporter to the Civil Rules Committee) and I engaged

in an extensive e-mail conversation about the Wikol problem. (Several others, including Judge Alito,

were included in that conversation.) Prof. Cooper and I tentatively identified several possible

approaches to Wikol. For those who have interest, I have attached copies of our correspondence.2 In

addition, the Wikol problem was brought to the attention of the Committee by Prof. Philip A. Pucillo in

a letter that I did not receive until after discussing the problem with Prof. Cooper. Prof. Pucillo's letter

11 6A CHARLES ALAN WRIGHT, ARTHUR R. MILLER, EDWARD H. COOPER & PATRICK J.

SCHILTZ, FEDERAL PRACTICE AND PROCEDURE (3d ed. Supp. forthcoming 2005) (footnotes omitted).

2Prof. Cooper has graciously given me permission to share his messages. This is our raw e-

mail correspondence, so please excuse the informal tone, brief excursions down blind alleys, typos, and

other errors.
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E
is also attached. As you will see, Prof. Pucillo has a somewhat different "take" on the problem than

either Prof. Cooper or 1.

Because I do not know whether this Committee will decide that the Wilcol problem is worthy

of further attention, I do not want to discuss all of the potential solutions and their complications at this

point. Perhaps it will suffice to say the following: K
In Budinich v. Becton Dickinson & Co., 486 U.S. 196 (1988), the Supreme Court held that a L

judgment is final and appealable even if a motion for attorney's fees is pending. After Budinich, then,

the advisory committees basically had three choices (I'm oversimplifying somewhat):

First, the advisory committees could have decided that a party should never appeal the K
underlying judgment separately from the order on attorney's fees. The advisory committees could have K

E•J,

accomplished this by amending the rules so that timely Rule 54 motions for attorney's fees were always

treated like timely Rule 59 motions for a new trial. Under this approach, a Rule 54 motion would toll K
the time to appeal, and, if a notice of appeal was filed while a Rule 54 motion was pending, the notice K

Li

of appeal would not take effect until the court disposed of the Rule 54 motion.

E
,Second, the advisory committees could have decided that a party should always appeal the

underlying judgment separately from the order on attorney's fees. The advisory committees could have

accomplished this by amending the rules so that timely Rule 54 motions were never treated like timely

Rule 59 motions. Under this approach, a Rule 54 motion would not toll the time to appeal and a notice

of appeal filed while a Rule 54 motion was pending would be effective immediately (unless one of the

post-judgment motions listed in Appellate Rule 4(a)(4)(A) was pending).

L
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Third, the advisory committees could have decided to take a "hybrid" approach. Under this

approach, a default rule would be established - a timely Rule 54 motion either would or would not be

treated like a timely Rule 59 motion - but the court could, either on motion of a party or on its own

motion, decide that a particular Rule 54 motion would be treated differently than the default rule

'provided.

The hybrid approach is, of course, ithe approach that the advisory committees took. Under

Rule 4(a)(4)(A), a motion for attorney's fees under Rule :54 is not treated like a Rule 59 motion unless

the court orders otherwise. Civil Rule 58(c)(2) gives district courts that authority; it provides that a

district court may "order that [a Rule 54] motion have the same effect under Federal Rule of Appellate

Procedure 4(a)(4) asa timely motion under Rule 59."

The advantage of the hybrid approach is that it allows the district court to determine how an

appeal should be packaged. The advisory committees concluded that sometimes it would be wise to

allow an appeal of the underlying merits to go forward before the fee question was resolved, and other

times it would be wise to defer the appeal of the underlying merits until the fee question was first

resolved. The hybrid approach allows district judges to decide which cases are which.

The disadvantage of the hybrid approach is that it is complicated. It is not just inherently more

complicated in the sense that, rather than setting forth a uniform rule, it instead sets forth a presumption

that a court can reverse in particular cases. It is also complicated because it does not contain a

deadline by which a party must ask for the presumption to be reversed, nor does it contain a deadline

by which a court must make a decision on the party's request. The result is Wikol - and the potential
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Wikol-related problems that Prof. Cooper and I discussed in our correspondence. (See especially K]
"Message 5.")[

There are several possible solutions to the Wikol problem. Prof. Pucillo, for example, argues

that the rules should be amended to reverse the default rule - i.e., that Rule 54 motions should

presumptively be treated like Rule 59 motions unless the district court orders otherwise. Another

possible solution would be to maintain the current approach, but to impose a deadline by which the

district court must decide whether'a Rule 54 motion will be treated like a Rule 59 motion. Perhaps the

easiest, clearest, and most effective solution, though, would be to reject the hybrid approach and
instead choose one of the absolute approaches. The rules could be amended so that Rule 54 motions L

are always treated like Rule 59 motions, or the rules could be amended so that Rule 54 motions are K
never treated like Rule 59 motions.

Before the advisory committees can decide on the wisdom of these approaches, they will have L

to assess the value of the ability to package appeals - discretion that only the hybrid approach

provides. If most parties now ask that their Rule 54 motions be treated like Rule 59 motions, and if

courts routinely grant those requests, then it may be wise to amend the rules so that all Rule 54 motions

are treated like Rule 59 motions. Conversely, if few parties ask that their Rule 54 motions be treated E
like Rule 59 motions, and if the few requests that are made are rarely granted, then it may be wise to

amend the rules so that no Rule 54 motion is treated like a Rule 59 motion. But if parties and judges F

are making careful and judicious use of Rule 58(c)(2) - sometimes packaging the merits with the fee

question, and sometimes not - then the-cost of adopting one of the absolute approaches may be too El
high. If this Committee decides that the Wikol problem deserves further study, the Committee may

-6-

268



want to seek the assistance of the Administrative Office or the Federal Judicial Center with gathering

L empirical evidence on these questions.
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Addendum: Cooper-Schiltz Correspondence Regarding Wikol Issues

Message 1 (from Schiltz)

The recent opinion of the Sixth Circuit in Wikol ex rel. Wikol v. Birmingham Pub. Sch. Bd. of Educ.,

360 F.3d 604 (6th Cir. 2004), complains about the complexity of the interaction of the Civil Rules and

Appellate Rules on the question of when a motion for attorney's fees under Civil Rule 54 tolls the time

to appeal under Appellate Rule 4(a)(4)(A). The Sixth Circuit explicitly invites the attention of the

Advisory Committee on Appellate Rules to the issue.

The facts are complicated, and I won't try to summarize them here. The Sixth Circuit's opinion is clear

and concise. Essentially, the Sixth Circuit appears to be proposing that a timely motion for attorney's

L fees under Civil Rule 54 should automatically toll the time to appeal (as does, for example, a timely

motion for a new trial under Civil Rule 59), rather than toll the time to appeal only if the court so

decides under Civil Rule 58. Specifically, the Sixth Circuit wrote:

"As a final comment on this issue, we cannot help but express dismay over the complexity of the rules

K regarding the timeliness of an appeal under the present circumstances. There should be no need to

have to parse the language of four different rules of procedure in order to find an answer to whether an

appeal is timely filed. The basic problem is that five of the six post-judgment motions enumerated in

Rule 4(a)(4)(A) automatically extend the time to file an appeal, but the remaining one (a motion for

attorney fees pursuantrto Rule 54) does not. Perhaps this is a topic that should be considered by the

Advisory Committee to the Federal Rules of Appellate Procedure."

Because the problem cited by the Sixth Circuit implicates both the Civil Rules and Appellate Rules, I

am copying this message to Judge Rosenthal and Prof. Cooper. Prof. Cooper has forgotten more

about Civil Rule 54 than I will ever know, so I will be particularly interested in getting his reaction to the

Sixth Circuit's suggestion....E
Message 2 (from Cooper)

Professor Schiltz is right at least as to this - I regularly suppress anything I learn about Rules 54 or 58.

Out, out faint glimmer!

John can verify this much from the minutes, if I have it right. Rules 54(d)(2) and 58 were amendedL together, effective December 1, 1993. The impetus no doubt was the ruling in Budinich v. Becton

Dickinson & Co., 1988, 486 U.S. 196, establishing a bright line rule that a decision on the merits is aKfinal judgment whether or not a claim for attorney fees remains to be decided. The rule has all the
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advantages of a bright line and some of the disadvantages. In some circumstances it is more convenient t
for all concerned to have a single appeal that presents both the merits and the fee award.

My recollection is that the system we now have was primarily the invention of Sam Pointer. Rule
54(d)(2)(B) deliberately set the time to move for attorney fees at 14 days after judgment, a period that
does not exclude intervening Saturdays, Sundays, and Legal Holidays (no comment) and thus is no
longer - and may be shorter - than the 10-day periods for all of the other motions that suspend
appeal time under Appellate Rule 4(a)(4)(A). Then the part of Rule 58, now 58(c)(2) that still causes
some consternation,. The trial court may order that a timely motion for attorney fees has the same effect
under Rule (4)(a)(4) as a timely Rule 59 motion if the court acts "before a notice of appeal has been
filed and has become effective." That means that the trial court can act before a notice of appeal has
been filed, or after a premature notice of appeal has, been filed, or after a notice of appeal is filed but L
then suspended by a timely motion. (Or something like that.) It is, in its own way, a rather neat
scheme. The district court is given discretion to determine what makes most sense as an appeal K
package; compare Rule 54(b). Li

I assume, without really remembering, that what now is Appellate Rule 4(a)(4)(A)(iii) was added at the [l
same time. It may be that this is one of those ideas that is good, but too good to be administered
effectively. That is to say, it may fit within a long chain of Appellate Rule 4 amendments designed to
simplify perfectly workable rules to a point where the bar can actually understand and use them. But I Ei
offer no advice on whether the hint should be taken up, apart from the observation that if it is taken up
the Civil Rules Advisory Committee will once again have the pleasure of addressing something in
tandem with the Appellate Rules Committee. No matter who takes the lead, it will be an exhilarating
experience....

Message 3 (from Schiltz) -

I'm of two minds on the issue.

The system is somewhat complicated, but it is not unclear. Every one of the rules parsed by the Sixth
Circuit was clear. Ten minutes of careful reading by either the plaintiffs' attorney or the district court
would have taken care of the problem. I'm generally not inclined to amend rules that are clear and that
are not inherently unfair because they require a few minutes' work to understand. (If I was otherwise
inclined, I'd be looking for ways to undo the work that we did on Civil Rule 58 and Appellate Rule -.
4(a)(7) in 2002 - work that is complicated but clear.)

That said, the plaintiffs' attorney and district court are probably not atypical. (I say that with particular
confidence about the attorney. I know that the "special ed" bar takes most IDEA cases for free or at a
heavy discount.) Everyone hates to see an appeal forfeited on a technicality, and it does seem silly that
the plaintiffs would have preserved their appeal if they'd filed their notice of appeal on July 12, but L
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forfeited their appeal by filing on June 14. There is something odd about a June appeal being too late

but a July appeal being timely.

Might not there be merit in the Sixth Circuit's suggestion that timely Rule 54 motions automatically toll

the time to appeal? Not only would fewer appeals be forfeited, but, in general, a single appeal would

Kbring to the court both the decision on the merits and the decision on attorney's fees. In the typical civil

case, would that not be preferable - or at least not less preferable?

Message 4 (from Cooper)

LIt is easier to react quickly, hoping to prod Pat into thinking things through, than to try to untangle the

Rule 54(d)(2)/Rule 58(c)(2)/Rule 4(a)(4)(A)(iii) muddle on my own.

My first reaction at odd moments last evening was surely -- well, come to look at it, no. There is

nothing in these rules that actually belies the superficially "plain meaning": if there is no other

Lcomplication, there is no stated limit on the time when the trial court must act under Rule 58 to give the

attorney-fee motion the same effect as a timely Rule 59 motion. So in the Wikol case, it would be

Li proper to make a timely attorney-fee motion, then do nothing more until the court has ruled on the

motion. After that - perhaps months after judgment was entered - the intending appellant can still

ask for, and the court can still grant, an extension. Perhaps the 4(a)(4)(A) provision that appeal time

starts to run from the order disposing of the motion imposes an implicit limit that the court must act

within appeal time as measured from that order. Perhaps not? So one obvious question is whether we

need to put a time limit somewhere, with cross-references (further complicating the system).

Then I skimmed through Wikol and became even more thoroughly confused. The event that really

confounds thinking is this: Order denying attorney-fee motion: May 15. Motion to give motion the

effect of a timely Rule 59 motion: May 24. Protective notice of appeal filed: June 14. Order giving the

effect of a timely Rule 59 motion: July 11. AS in the paragraph above, it seems to be assumed that the

LMay 24 motion was timely; had the plaintiffs not filed the protective notice of appeal on June 14, but

instead waited to file a notice on or after July 11, the appeal would have been effective. But, in an

astonishing bit of double-talk, the court concludes that it must dismiss the appeal based on the June 14

notice because the notice "became effective" on June 14. Say what?

Although I was involved~only tangentially and lackadaisically as a new committee member, I can come

close to warranting that no one gave any thought to this possible application, much less interpretation, of

the "become effective" term in Rule 58. If anything is done, we have to do something to correct theLbizarre result. Penalties should not be imposed for filing a protective notice of appeal. Compare the

4(a)(4)(B) provisions for premature notices.
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That sense of the bizarre does not automatically translate into a vote to do anything about it. We have a ..
long history of not reacting to a single decision that either is wrong or is right because of an
unanticipated but probably exotic failure in drafting a present rule. Much depends on whether we can
come up with a clear and right fix that at least does not add to the complication-trap aspects of these E
rules.

Because 4(a)(4)(A)(iii) relies on cross-reference to Rule 58, Rule 58 might be a place to begin thinking.
One possibility would be to amend (c)(2) to permit an extension of appeal time only if a party moves or
the court acts within the appeal period measured from the judgment, and before a notice of appeal has
been filed and has become effective. That would mean that a notice of appeal must be filed if there is
no timely motion to extend time or action sua sponte. I'm not at all sure that is a good idea. But at E
least it could be drafted, and avoids the risks of loosely guided discretion that arise if the request to-
extend appeal time can be deferred until the court has ruled on the fee motion.

Already this is longer than I had intended. Pat?

Message 5 (from Schiltz)

I, too, thought about this last evening. (It says something about our respective wives that they stay
married to men who think about Rule 58 in the evenings.) I'm far from confident that I've got this
figured out, but, at this point, I guess I lean toward believing that there is a problem here that needs to
be fixed.

My first reaction was the same as Ed's: We have an unusual case here; it's important not to overreact,
especially when the cure is likely to result in more complications than the disease. (I am not as critical
of Judge Gilman as Ed is, though. I think he just applied the rules as they were written. I don't know
what other choice he had.) My second reaction, though, is that although Wikol is an unusual case, and L
although the attorney screwed up, there is a rather serious problem that is at the root of all this, and that
is the lack of any time limitations on Rule 58(c)(2). Rule 58(c)(2) puts no time limitation on when a 7

motion must be made and no time limitation on when a motion must be decided. Think about. this in

reverse order: -

1. First, as to the lack of a limitation on when a motion must be decided: Let us say that ajudgment is
entered against me. Under Rule 54(d)(2)(B), I have to move for attorney's fees within 14 days. Let us K
say that I do so. And let us say that, along with moving for attorney's fees under Rule 54(d)(2)(B), I L
move for a Rule 58(c)(2) order.

If I do not hear anything from the court, I will have a difficult decision to make when my judgment
becomes 29 days old. At that point, I can either file a notice of appeal or not file a notice of appeal. If
I file a notice obf appeal, then I forfeit any chance of having my Rule 58(c)(2) motion granted, as my L
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notice of appeal will have been "filed" and become "effective." But if I do not file a notice of appeal,

then I am taking a big gamble. It could be that, months from now, my Rule 58(c)(2) motion will be
granted. If it is, I can bring my appeal. But it could be that, months from now, my Rule 58(c)(2)
motion will be denied. If it is, I'm out of luck.

This is a rather unsettling situation to put attorneys in. More importantly, note that Rule 58(c)(2), by

putting no time limitation on when the court must decide the motion, essentially permits a court to
extend to forever the time to bring an appeal. Nothing would keep the judge from sitting on my Rule
58(c)(2) motion for two or three years,- and, if the judge eventually granted my motion, I'd be free to

bring my appeal. In the meantime, my opponent is in limbo, and there is absolutely nothing that it can
do to speed things along.

2. Second, as to the lack of a limitation on when a motion must be brought: Suppose that, like the
attorney in Wikol, I do not move for a Rule 58(c)(2) order when I move for attorney's fees. My
opponent and I[wait for months - years - for my motion for attorney's fees to be decided.

It seems to me that, as long as I don't file a notice of appeal, I can bring a Rule 58(c)(2) motion any
time during this waiting period. I could bring it a month from now - a year from now - two years
from now - as long as the motion for attorney's fees is still pending. And, if my Rule 58(c)(2) motion
is eventually granted, I can appeal the underlying judgment months or years after it was entered.
(Indeed, I could file my Rule 58(c)(2) motion even after the motion for attorney's fees is decided,
although, after 30 days pass, it will be too late for Rule 58(c)(2) to do me any good.)

If I've thought this all through correctly, then it seems to me that the lack of any time limitation on when
Rule 58(c)(2) motions must be brought or decided has the potential for creating a lot of mischief and
uncertainty. That makes me ask again a question that I do not know enough about Civil Procedure to
answer: Would it not be better if we simply provided that a timely Rule 54(d)(2) motion will always be
treated like a timely Rule 59 motion: It will automatically suspend the time to appeal until the motion is
decided?

Message 6 (from Cooper)

I agree with Pat on each of the two points he makes: (1) As the rules now stand, even a party who
moves at the same time for a, fee award and to have a fee motion treated as a Rule 59 motion must file a

protective notice of appeal within the original appeal period if Rule 59 treatment has not been granted
before the period expires. Otherwise the right to appeal may be lost. (2) There is nothing in the rules

that prohibits making a motion to treat the fee motion as a Rule 59 motion while the fee motion remains
pending (and, accepting Wikol, so long as no notice of appeal has been filed by any party), Apparently
the motion can be filed even after disposition of the fee motion. That seemis a bit extreme.
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7
One fix might be as suggested - any fee motion made within 54(d)(2) time has the same effect as a

timely Rule 59 motion. That would lead us to ask again why we should not set the 54(d)(2) period at

10 days. More importantly, it would reverse or confuse the Budinich clear line: judgment on the merits Elis not final and nothing can be appealed, or else judgment on the merits still is final and can be appealed

or not at, the option of the parties, or else judgment on the merits is final but any notice of appeal filed

before disposition of the fee motion takes effect only on disposition of the motion. If I have not got E
confused again, we would have to make a choice. Present Rule 58(c)(2) created a discretionary

system in the belief that often it is desirable to have an appeal on the merits before fee questions are

resolved. Was that a wrong idea? E

Separately, Pat has pointed out that not all questions would be answered by the alternative of requiring

that the Rule 58(c)(2) question be raised during the initial appeal period. What happens if the judge

acts on the fee motion but delays acting on the appeal period until the appeal period runs out as

measured from the order deciding the fee motion? We could draft an answer, but we would have to E
figure out what we want.

Our spouses stay with us because we're obviously having fun with Rule 58. Glee is contagious. So L
keep the messages coming. L
Message 7 (from Schiltz)

E
I think we now understand the problem. As an aside, and following up on one of Judge Rosenthal's

comments: When two reporters to federal rules committees - one of whom is a legendary

procederalist - have to work this hard to figure out what the rules mean and what problems they pose,

it suggests that the rules are too complex for the typical lawyer and even the typical judge.

At this point, I suggest that, if Judge Alito and Judge Rosenthal agree, we ask our committees to react L
to the following suggestion: (1) Civil Rule 54(d)(2) be amended so that motions for attorney's fees

must be brought within 10 days. (This first suggestion is easily "severable" from the next two.) (2) Civil

Rule 58(c)(2) be amended - actually, deleted - so that district courts will no longer have discretion F
to certify which Rule 54(d)(2) motions toll the time to appeal and which do not. And (3) Appellate

Rule 4(a)(4)(A) be amended so that all timely motions for attorney's fees under Rule 54(d)(2) toll the E
time to appeal, just as all timely Rule 59 motions do.

I think it would be worthwhile to get input from the two committees on this possibility- It might also be LI
worthwhile to ask someone in the A.O. to do a little digging into the "legislative history" so that we can

know exactly why such a scheme was rejected by the rulemakers in 1993 in favor of the current r
discretionary approach. 

l

L
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Ed, I do not think that this approach would undermine Budinich. We are not talking about the finality

or appealability ofjudgments here; we are talking about tolling the deadline for filing a notice of appeal

L seeking review of final and appealable judgments. When-a Rule 59 motion is timely filed - or a Rule
60(b) motion is filed within 10 days - they do not render the underlying judgment non-final. That
judgment is still final and appealable; parties can still file notices of appeal, and those notices are

L "good." Rule 59 or 60 motions merely toll the time to file a notice of appeal from that final judgment.

Likewise, under this approach, a Rule 54(d)(2) motion would not render the underlying judgment non-K final, and thus would not "overrule" Budinich.

I suppose that other "fixes" are possible - such as putting time limits on bringing or deciding Rule

E 54(d)(2) motions - but, frankly, every other "fix" that I've been able to identify would make an
already overly complicated set of rules even more complicated. Maybe Ed can do better.

Message 8 (from Cooper)

KI'm still confused. I thought the point of Rule 4(a)(4)(B) is that although there is a final judgment, the
notice of appeal does not become effective until disposition of the last remaining timely motionKdescribed in 4(a)(4)(A). So under the present system, a fee motion made after final judgment is
entered does not postpone the effect of a timely appeal notice, nor suspend the time for filing the notice,
unless the district court acts under Rule 58(c)(2). The purpose of 58(c)(2), as I had thought, is to carry
forward the basic proposition that sometimes it is better to take and resolve the appeal on the merits
before deciding the fee questions. If we routinely suspendl appeal time until disposition of the feez questions, we are making a real change.

That may be OK if the only purpose of Budinich is to establish a bright line; any old bright line will do.
It may be OK if Budinich chose the wrong bright line - appeal on the merits before resolution of fee
issues is so seldom useful that we are better off defeating the opportunity (absent possible entry of a
Rule 54(b) judgment on everything but the fee issue - that depends on whether the fee demand is a

7 "claim" separate from the "claim" on the merits). But don't we need to make those decisions in order
L to justify always treating a Rule 54(d)(2) motion in the same way as a Rule 59 motion?

Message 9 (from Schiltz)

L It has been a couple of years since I read Budinich (and I'm heading out the door), but I recall it as a
finality case - a case that held, in essence, that a motion for attorney's fees does not render theLunderlying judgment non-final. I could be wrong.... But all I meant to say is that Budinich's holding
regarding finality would not be affected by the proposed change. Whether we keep the discretionary
system or go to an automatic system, the underlying judgments would still be final and appealable
whether or not motions for attorney's fees were filed.
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Message 10 (from Cooper)

You are right that Budinich is only a finality ruling. But the finality ruling explicitly entails the proposition

that unless the Civil and Appellate Rules get in the way, the appeal on the merits must be taken within

appeal time measured by the rules that apply to a final judgment that resolves the entire dispute. A Rule L:l

59 motion addressed to the merits defers appeal time, and so on. A separate appeal must be taken

after disposition of the fee motion. My concern is that the present structure rests on the view that

sometimes it is good to have an appeal on the merits before the fee question is resolved, while at other L

times it is good (to defer, the appeal on the merits until the fee question is resolved. There are lots of

ways that can be accomplished. But my understanding is that if we simply make a timely fee motion E
equal to a timely Rule 59 motion, the appeal on the merits will always be deferred until the fee motion is

decided. Unless, perhaps, Rule 54(b) Can be pressed into duty to recreate the discretionary authority

to sever the appeals.

So still: do I miss something?

Message 11 (from Schiltz)

I don't think you've missed anything. My assessment is the same as yours.

If we made the change that I propose - propose in the sense of, "we should think about this," not in

the sense of, "we should do this" - then it is likely that, in almost all cases, the appeal of the underlying

judgment would wait until the motion for attorney's fees was decided, and then a single appeal would

bring both decisions up to the court of appeals. And you are right that someone at sometime decided

that there is a benefit to going forward with the appeal of the underlying judgment without awaiting

disposition of the attorney's fees motion. The question with which I'm struggling - because I don't E
know enough to answer it - is exactly what this benefit is and in how many cases is it realized.

Suppose, for example, that we learned that Rule 54 motions for fees are almost always accompanied

by Rule 58(c)(2) motions, and those Rule 58(c)(2) motions are almost always granted. Thatwould

argue in favor of moving forward with the proposal. Suppose, on the other hand, that we learned that LI

the appeals of the underlying judgments almost always go ahead first, and decisions on attorney's fees

are usually not made until months later, and either the courts or the parties reap substantial benefits by

being able to move the appeal several months along before the attorney's fees motion is decided. That

would argue against moving forward with the proposal. The point is that it is impossible to know

whether the proposal is advisable without first getting a sense of the day-to-day realities of practice [

under Rules 54 and 58. One way to get a sense of these day-to-day realities is to talk to the members

of our committees who are in court everyday. There may be others; perhaps the FJC could help with

this....
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Message 12 (from Cooper)

So we are in exactly the same place after all. Sorry to have been obtuse about understanding your
K position.

The empirical questions you suggest are the ones easiest to answer, at least in the sense that someone
like the FJC could find the answers. The more uncertain questions may not deserve our concern.

LSuppose, for example, we found that district courts almost invariably act under Rule 58(c)(2), so all
issues await a single appeal: how do we figure out whether that is a good thing? By looking at the

E affirmance rate as compared to remands that require: further fee determinations and potential second
appeals? Or suppose we found out that district judges almost never act under Rule 58(c)(2): does that
tell us that the experienced judgment of district courts is that dual appeals are better (whatever appeals
courts may thing about it), or only that lawyers and courts have not yet learned about all this? And so
on.

There well may be a point at which we need not worry over-much about all of that. Getting a rule that
is clear and easily remembered by courts and lawyers may be more important than abstract dithering.
Onthe other hand, it would be interesting to know whether there are any signs of distress other than
this one case. If we do go into all of this, perhaps we may be pardoned if we decide to do nothing
about the parallel finality rule with respect to sanctions. At least some courts have adopted the

F" Budinich rule for sanctions - pending sanctions proceedings do not suspend the finality of an
otherwise final judgment on the merits. We do not now cover this in 58(c)(2) or 4(a)(4)(A). So whyK go into it?

L Message 13 (from Sehiltz)

These are all good questions. I'm inclined to think that, to use your words, "[g]etting a rule that is clear
and easily remembered by courts and lawyers may be more important than abstract dithering," but I'm
anxious to hear from lawyers and trial judges, who have a lot more relevant experience.

7
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the marijuana was seen "near" to the resi- the sophisticated technologies that the po-

dence does not necessarily imply a connec- lice now have at their disposal, as well as

tion between the two, particularly when the wide discretion that they currently en-

Lawson knew that the plants were in fact joy, it is especially important that we are

approximately 900 feet from the Carpenter careful not to expand their powers beyond

residence. Unlike Malin, when the mari- what is authorized by the Constitution. In

juana grew in a fenced-in yard directly this case, the Constitution has been set

adjacent to the house, the marijuana aside in the name of expediency. Regret-
("near" the Carpenters' trailer was far tably, we have descended further down

enough away that no officer could draw a that'slippery slope of post-hoc rationaliza-

firm connection -between the two, or be- tion, where everything that the police do

tween the marijuana and any other resi- becomes acceptable when viewed in retro-

dence in the neighborhood for that matter. spect.

If the marijuana had been growing next to For the reasons set forth by Judge

the trailer or in' the patch of corn behind Moore and for these reasons, I respectfully
the trailer, the officers' belief in the war- dissent.
rant's validity might have been :more rea-
sonable. Furthermore, the road "connect-
ing" the residence to the marijuana plants EOKEYNUMYSTEM

EL was in reality a dirt path leading from the
Carpenters' trailer to a separate tractor
path that may have served as the connec-
tion between the city road and a home-
stead behind the Carpenters' trailer that
had burned down several years before. Anika WIKOL, by and through her next

The good-faith exception cannot apply here friends, Murray and Nanette WIKOL,

because Lawson's affidavit was based on Plaintiff-Appellant/Cross-Appellee,

two extremely inconclusive connections be- v.
tween the marijuana and the house, and BIRMINGHAM PUBLIC SCHOOLS

therefore Lawson could not have reason-

ably believed that probable cause existed. dant-Appellee/Cross-Appellant.

Because there was no probable cause to Nos. 02-1798, 02-2047.

justify the search and because I do not

believe that a law enforcement officer United States Court of Appeals,
could form the objectively reasonable be- Sixth Circuit.

lief that the warrant was valid when so
little linked the Carpenter residence to the Argued Feb. 5, 2004.

marijuana plants growing "near" the resi- Decided and Filed March 10, 2004.

dence, I would reverse the district court Background: Parents of autistic child

and exclude the evidence gathered from brought :ndividuals with Disabilities Act
the illegal search. (IDEA) action against school district, seek-

ing reimbursement for child's home-based

BOYCE F. MARTIN, JR., Circuit educational program. The United StatesLJudge, dissenting. District Court for the Eastern District of
I join Judge Moore's very persuasive Michigan, Marianne 0. Battani, J., entered

dissent and add only the following. Given judgment on jury verdict awarding parents

L
E279



WIKOL EX REL. WIKOL v. BIRMINGHAM PUBLIC SCHOOLS 605
Cite as 360 F.3d 604 (6th Cir. 2004)

portion of costs being sought. Cross ap- neous factual findings, applies law improp-

peals were taken. erly, or uses an erroneous legal standard.

'Holdings: The Court of Appeals, Gilman, Individuals with Disabilities Education

Circuit Judge, held that: Act, § 615(i)(3)(B), as amended, 20
U.S.CA! § 1415(i)(3)(B).

(1) appeal from underlying judgment was

untimely, and 5. Schools (8155.5(5)
(2) denial of attorney fees was abuse of IDEA's fee-shifting provision is to be

discretion, interpreted consistent with attorney-fees

Dismissed in, part; vacated and remanded provision for civil rights actions. Individu-

in part. als with Disabilities, Education Act,

§ 615(i)(3)(B),' as amended, 20 U.S.C.A.

1. Federal Courts (8668 § 1415(i)(3)(B); 42 U.S.C.A. § 1988.

Thirty-day time limit for filing notice 6. Schools ,=155.5(5)

of appeal in civil case is mandatory and

jurisdictional. F.R.A.P.Rule 4(a)(1)(A), 28 Parent of disabled child, who prevails
in IDEA suit, is Ientitled to award of attor-
ney fees unless there are special circum-

2. Federal Courts e-669 stances militating, against such award. In-

When timely post-judgment motion dividuals with Disabilities Education Act,

for attorney fees is filed, and district court § 615(i)(3)(B); asr amended, 20 U.S.C.A.

exercises its discretion to extend time for § 1415(i)(3)(B).

filing notice of appeal, motion for attorney 7. Schools 8-55.5(5)
fees is given same effect as motion to

amend or alter judgment, i.e., time to file Parents' submission of allegedly false

notice of appeal is reset until attorney fee or misleading billiýngs to school district did

motion is disposed of. Fed.Rules Civ. not constitute' special circumstance that H
Proc.Rules 54, 58, 59, 28 U.S.C.A.; would justify denial of attorney fees after

F.RA.P.Rule 4(a)(4)(A), 28 U.S.C.A- parents. prevailed ini their IDEA suit. In-

dividuals with Disabilities Education Act,
3. Federal Courts 669I § 615(i)(3)(B), as amended, 20 U.S.C.A.

Notice of appeal, filed after district § 1415(i)(3)(B).

court's post-judgment ruling on attorney 7.

fee motion but before filing of motion to L
extend time for filing notice of appeal, was

effective when filed, and thus deprived dis-

trict court of authority to rule on extension Richard J. Landau (argued and briefed),

motion; thus, appeal was timely only as to Dykema Gossett, Ann Arbor, MI, for

issues decided within thirty days of filing Plaintiff-Appellant in 02-1798, 02-2047.

of notice of appeal. Fed.Rules Civ.Proc.

Rules 54, 58, 28 U.S.C.A.; F.R.A.P.Rule RichardH Kroopnick (argued and

,28 U.S.C.A. briefed), Pollard, Albertson, Nyovich &
Higdon', Bloomfield Hills, MI, for Defen-

4. Schools 0-155.5(5) dant-Appellee in 02-1798, 02-2047.

District court abuses its discretion H
with regard to attorney fee award in Before: DAVID A. NELSON,

IDEA suit when it relies upon clearly erro- GILMAN, and ROGERS, Circuit Judges.
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OPINION decided to partially transition Anika back

GILMAN, Circuit Judge. into the lBirmingham public schools.

L Anika Wikol is a child with autism who An "individualized education program

is eligible for special education and related team" comprised of the Wikols and mem-

services under the Individuals with Dis-- bers of Anika' school thus convened, pur-
suant to the IDEA, to develop an individu-

Sabiities Act (IDEA), 20 U.S.C. §§ 1400- alized education program (IEP) for Anika.
1487. 'She resides within the Birmingham At the meeting, Birmingham and the Wik-
Public School District in Birmingham, ols could not agree upon Anika's edu-
Michigan. At issue in this case are her ', catiinal program because, according to the
parents' attempts to secure reimbursement

fromBiringhm fr Anka' eduatinalWikols, Birmingham refused to (1) provide
from Birmingham for Anika's educational Anika, with an IEP that would support her

program for the 1998-99 and 1999-200,0 home-based education, and (2) reimburse
academic years. the Wikols for their past expenses in pro-

The Wikols have appealed what they viding Anika with the Lovaas ýprogram.

Sregard as an inadequate award by the :!This impasse led the Wikols to request a
L jury. They also seek to recover attorney due process hearing pursuant to .20, U.S.C.

fees, costs, and prejudgment interest, all of § '1415(f). The due process hearing did
which the district court denied. In its not occur, however, because the parties

Lcross-appeal, Birmingham challenges the reached a settlement. Under the settle-
timeliness of the Wikols' appeal with re- meat agreement,. dated April 8, i998, Bir-
spect to all but their claim 'for attorney, mingham agreed to pay the Wikols

fees and costs. For the reasons set forth $115,000 "as reimbursement for necessary
below, we agree that the Wikols' appeal educational services .actually, incurred or
was untimely except for these latter items. a. . ... . r~aonaby anticipated to be incurred dur-

We accordingly dismiss the bulk of the ing the 1[994-95 through 1997-98 ischool
Wikols' claims for lack of appellate juris- years." The agreement further" provided
diction. With regard to their claim for that Birmingham and the, Wikols would

attorney fees and costs, we vacate the meet to determine Anika's IEP for the
decision of the district court denying such following schooI years, and that if a Lovaas
relief and remand for reconsideration, or Lovaas-style program were implement-

ed, Birmingham would pay "one-half of the
I. BACKGROUND costs of any, such program." Despite the

When Anika was approximately two- settlement for these' ýprior years, disputes

and-a-half years old, her parents enrolled continued between the Wikols ,and Bir-

her in the preprimary impaired program in mingham regarding reimbursement for the

the Birmingham public schools. The Wik- Lovaas, program in the 1998-99 and 1999-

ols soon became dissatisfied with the pro- 2000 school years.

gram. They consequently removed Anika 'In December of 1999, the Wikols again
from the public 'school system and estab- requested' ai due process hearing to resolve
lished a full-time home-based alternative the outstanding reimbursement issues. A
program recommended by the Lovaas In- local hearing officer was appointed in early
stitute, a non-profit organization that spe- 2000, but, Birmingham objected to the

cializes in educating children with autism. hearing officer's jurisdiction and requested

After approximately three years in the that the matter be dismissed. Birming-LLovaas home-based program, the Wikols ham and, the Wikols ultimately stipulated
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to the dismissal of the Wikols' request for' ham cross-appeals, challenging the timeli-
a due process hearing regarding the two ness of the Wikols' appeal as to all issues
school years in question, opting instead to other than their claim for attorney fees
"seek judicial resolution of -the issues." and costs.

The Wikols brought suit in May of 2000
against Birmingham in the United States II. ANALYSIS F]
District Court for the Eastern District of A. Timeliness of the,,Wikols' appeal
Michigan. Eight months later, the Wikols
moved for summary judgment, arguing~ We. must determine, as a threshold is-

that they were entitled to reimbursement sue, whether we have jurisdiction to hear Li
from Birmingham for Anika's home-based the bulk of the issues raised in this appeal.

Lovas program. The district court grant- On cross-appeal, Birmingham argues that
Loasporm h ititcutgai-we do I not have such jurisdiction becauseed the Wikols' motion. in part with ýregard te Wikos fled the noticiof a eaate,

to the 1998-99 school year. It concluded the of the iti ce .osed le
that, pursuant to the, settlement agree- outside.of the time limits imposed by Rule

owed the Wikols 4(a)(1)(A) of' the Federal. Rules of Appel-
ment, Birmingham II, late Procedure. ty
percent of the "costs" of the Lovaas pro-
gram, .but that a genune isisue of material [11' Determining the timeliness of the
fact existed as to what constituted those Wikol's. notice of appeal requires' an analy-
costs.. With regard,'to the 1990-2000 sis of the interplay between Rule 4 of the
school year, the district court ýdenimd the Federal Rules of Appellate Procedure land
Wikols' motion for summary judgment in Rules 54, 58, and 59 of the Federal Rules
its entirety. '' of Civil Procedure. Rule 4(a)(1)(A) of the

The case then proceeded to,, trial, at the Federal Rules of Appellate Procedure pro-
end of which the jury awarded, the Wikols vides 'the generally applicable limitation
approximately $5,000 for costs incurred in that a' notice of appeal in a civil case must
providing Anika's home-based program for be filed"'"within 30 days after the judgment
the !998-99 school year. As for the 1999- or order appealed 'from is entered." A
2000 academic year, the, jury determined litigant's compliance with this "'mandatory
that Birmingham's school-based elucation- and jurisdictional" requirement is of criti-
al program had provided, Anika with a cal importance. i 16A Wright et al., Feder-
"free appropriate public, education," iand al Practice and Procedure § 3950.1 (3d
therefore declined'to award the Wikols any ed.1999).
reimbursement for that year. Exceptions to the 30-day rule exist,

Following the district court's entry of however, If a party timely files any one of
judgment on March 27, 2002, the Wikols the six post-judgment motions enumerated
timely moved for the recovery of attorney in Rule, 4(a)(4)(A) of the Federal Rules of
fees and costs pursuant to 20 U.S.C. Appellate Procedure, other than the one
§ 1415, which the district court denied, for attorney fees, the time to file an appeal
The Wikols appeal from the district court's automatically runs for all parties from the
partial denial of their motion for summary entry of the order disposing of the last
judgment, the jury's verdict concerning such remaining motion. The post-deci-
the 1999-2000 school year, the district sional motion relevant to this case is of
court's denial of their motion for attorney course the one, for attorney fees, which L
fees and costs, and the idistrict court's was filed pursuant to Rule 54 of the Feder-
denial of prejudgment interest. Birming- al Rules of Civil Procedure. When a liti- E
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gant files a Rule 54 motion for attorney extend the time for filing a notice of ap-

fees, the time to file a notice of appeal will peal, the motion for attorney fees is given,

run from the disposition of that motion "if the same effect as a Rule 59 motion to

the district court extends the time to ap- amend or alter the judgment, which, pur-

peal under Rule 58." Fed. R.App. P., suant to Rule 4(a)(4)(A), automatically re-'4(a)(4)(A)(iii) (emphasis added). The plain sets the time to file a notice of appeal until

language of Rule 4 thus stipulates that in the newly characterized Rule 59 motion,

order for the time to file an appeal to be formerly a Rule 54 motion for attorney

tolled when a party moves for attorney fees, is disposed of. See Men•des Junior

fees under Rule 54, the district court must Int'l Co. v. Banco do Brasi4 215 F.3d 306,
affirmatively act pursuant to Rule 58 of 312 (2d Cjr.2000) ("Rule 58 expressly de-

the Federal Rules of Civil Procedure. scribes some of the temporal limitations onL Rule 58, in turn, provides that the district court's authority to order that
[wihen a timely motion for attorney fees a timely Rule 54 fee motion have the same

is made under Rule 54(d)(2), the court effect as a timely motion under, for exam-
may act before a notice of appeal has ple, Rutle 59 (which we will sometimes

LI been filed and has become effective to refer to as a 'Rule 58/54/59 order').").
order that the motion have the same Rule 58 imposes no time limit on when the

effect under Federal Rule of Appellate district court must rule on the Rule 54
E Procedure 4(a)(4) as a timely motion motion, except that it must act before "a

under Rule 59. notice of appeal has been filed and has

Fed.R.Civ.P. 58(c)(2) (emphasis added). become effective'..." This is the nub of

Rule 58's reference to "a timely motion the problem, because here the district

under Rule 59" is initially puzzling, given court acted on the Wikols' Rule 54 motion

that Rule 59 neither mentions the filing of after theyl had filed their notice of appeal.

a notice of appeal nor refers back to Rule On March 22, 2002, the Wikols moved

58. A number of cross-references are nec- for attorney fees and costs, which the dis-
essary to divine Rule 59's place in the Rule triet court denied on May 15, 2002. iThe
4, 54, 58, 59 quagmire. The only part of Wikols then attempted to take advantage

Rule 59 that appears relevant to the time- of the tolling provision, of Rule 4(a)(4) in a

liness of a notice of appeal is 59(e), 'which May 24, 2002 motion to extend the time for
provides that "[amny motion to alter or, filing a notice 'of ,appeal. Their motion

amend a judgment shall be filed no later provided in pertinent part as follows:
than 10 days after the entry of the judg- 4'. Plaintiffs hereby request that pursu-

ment." If we then look back to Rule ant to Fed.R.Civ.P. 58, the Court order

4(a)(4)(A) of the Federal Rules of Appel-' that the parties' motions for costs and

late Procedure, we see that a Rule 59 aIttorneys' fees have the same effect un-

motion to alter or amend the judgment is der Rule 4(a)(4) of the Federal Rules of

one of the five enumerated motions that Appellate Procedure as a timely motion

automatically resets the time to file a no- under Rule 59.
r tice of appeal "from the entry of the order 5, In the alternative, Plaintiffs request
disposing of the ... motion." that pursuant to Fed.R.Civ.P. 58 and

[2,31 We therefore conclude that when 59(e), the Court amend its May 15, 2002
a timely motion for attorney fees is filed Order to include a provision stating that
under Rule 54, and the district court exer- the parties' March 22, 2002 motions to

L cises its discretion under Rule 4(a)(4)(A) to assess fees and 'costs shall be given the

L
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same effect under Rule 4(a)(4) of the was filed outside of Rule 4(a)(1)s pre-

Federal Rules of [Appellate] Procedure scribed time period, it could only become

as a timely motion under Rule 59. effective upon some action of the district

While this motion was pending in the dis- court triggering one of the exceptions to

trict, court, the Wikols filed their notice of the 30-day limit. The Wikols 'conclude

appeal on June 14, 2002. On July 11, 2002, 'that their notice of appeal "became effec-

the district, court granted the Wikols' mo- tive upon the district court's entry of its

tion for an, extension of time in which to July 11, 2002 Memorandum and Order."

file a notice of appeal, ruling, in pertinent, For the reasons that follow, we respectful-

part that ly disagree.

the court grants the plaintiffs request, 'The ̀ cy issue is whether the notice of
and pursuiant to Fed.R.Civ.P.] 58, the 'appeal became effective prior to the time 7

March 22nd motion'for costs and attor- the district, court Issued its July 11, 2002

ney fees 'shall have the same effect un-' order. We look to Rule 4(aL(4(B)(i) of the

der Rule 1,4(a)(4) of the Federal Rules'of Federal' Rul'es.. of Appellate Procedure for
Appellate: Procedure as a timely motion gu"idan'e as to the meaning of the word

under Rule 59. Therefore, the time for 'effective." This portion of Rule 'A pro-

filing, a notice of appeal,,shall run from vides as follows:

the date I of the entry of' the Courts ,If a party files a notice of appeal after
order on: the motion for attorney- fees,,, e 'court ainoc'o enter a jdthe icutanounces or enters a judg-

May 15, 2002-. ' 'ment-but before it disposes of any mo-

Birmingham argues that the district •t•ion listed 'ir'Rule 4(a)(4)(A)-the notice

court's July 11;,2002 grant' of an extension become~ effective to appeal l a judgment

of time to file the notice of appeal Was or orderin whole or in part, when the

ineffective because it was entered after the order dispsmg 'of the last such remain-

Wikols filed their June 14, 2002 notice, ig motion :s,'entered.

contrary to thelanguage contained in Rule Rule 4(a))(4)(B)(i) does not apply here be-
58 of the Federal Rules of Civil Procedure cause the Wikols" notice of appeal was fried

that limits the district court's power to act after the I "ntry of the order disposing of
to the time "before a notice of appeal has their Rule 54 motion, not before. The rule

been filed and has become effective.. I. .," suggests, ho•wver, that the concept of "ef-

(Emphasis added.) It contends that when fectiveness' is limited to delaying the

the Wikols filed their, notice of appeal on , transfpr of jpurisdiction to the appellate
June 14, 2002, the notice became ;effective court fr an .olrerwise timely filed noticeK

immediately; therefore, "[bly the express of appeal ntql the relevant,'post-judgment

terms-of Rule 58, the District Cour had no motion Is decided. Supporting this inter-

authority, on July. 11, 2002, toa enter~its pretation are the advisory notes to Rule,4,
Order Extending the Time, for Filing the which exp:iixm that

Notice of Appeal." '- ' [a] n6i fie. before the filng of one

In response, the Wikols argueý that al- of the pedid motions or after the

though they had filed their notice of appeal filing 4o a otion but before disposition

before the district court entered its Rule of the, motion is, in effect, suspended

58/54/59 order, "it is indisputable that the until the mnotion i& disposed of, whereup-

notice of appeal as to the underlying judg- on, the previously filed notice effectively

ment had not yet become effective." They places jurisdiction in the court of ap-

reason that because the notice of appeal peals... I[A] notice of appeal will ripen
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into an effective appeal upon disposition [Rule 581, that motion would not extend

of a posttrial motion.... the appeal time unless the district court
Fed. R.App. P. 4(a)(4) advisory commit- also extended the appeal time before the
tee's notes. notice of appeal was filed." Servay at 606.

Based upon this understanding of the This leaves us with the remaining issue

word "effective," we hold that the Wikols' regarding the Wikols' request for attorney

notice of appeal was effective on the day fees and costs, 'as to which the~appeal was

that it was filed, given that the judgment indisputably timely. We now turn our at-

had been entered and that no motions that tention to this issue:.

L automatically toll the time to file a notice

of appeal were pending. We therefore B. The district court's denial of attor-

agree with Birmingham that the district ney fees -and costs to the Wikols

court's July 11, 2002 order did not comply Following the district court's entry of
with the time requirements of Rule 58. judgment, the Wikols filed a motion for the

As a final comment on this issue, we recovery of attorney fees and costs pursu-

cannot help but express dismay over the ant to 20 U.s.c. § 1415. The district

complexity of the rules regarding the time- court denied the Wikols' motion, reasoning

liness of an appeal under the present cir- that, although 'they were technically the

cumstances. There should ýbe no need to prevailing parties, they did not prevail on

have to parse the languagei of four differ- the bulk of their case and, they werekthere-

ent rules of procedure in order to find an fore not entitled to attorney fees or costs.

answer to, whether an appeal is timely On appeal, the Wikols argue that the dis-

filed. See generally, Kenneth J. Servay, trict coturit erred because they were unde-

The 1993 Amendments to Rules 3 and 4 of niably the prevailing party and because
the Federal Rules of Appellate Proce- there were no "special circumstances" jus-

dure-A Bridge Over Troubled Water-Or tifying a'denii offees.

L Just Another Trap?, 157 F.R.D. 587, 605 The IDEA provides that "[uin any action
(1994) (noting that the amended Rule 4 or proceeding ,brought under this section,

"concerning, the ,effect of postjudgment the °court, in its discretion, may award

motions for attorneys fees' on the timeli- reasonable attorneys' fees as part of the
ness of a notice of appeal creates a "juris- costs to the parents of a child, with a

dictional trap."). The basic problem is disability who is the prevailing party." 20

that five of'the six post-judgment motions u.S.C. 1415(i)(3)(B). To be considered a

Senumerated: in Rule 4(a)(4)(A) autonati- ,,prevailingparty,, for the purpose of attor-

catty extend the timeto file fan appeal, but ney fees, a plaintiff must "succeed on any
the remaining one (a"motion for attorney significant i on which1 1 1 1, y ignfian isuei !in litigatio whh

fees pursuant to Rule 540 does not.,, Per- achieves s omer of the benefit the part[y]

haps this is. a topic that should be cbnsid- sought in bringing suit." Berger v. Medi-

ered by the Advisory 'Committee to the na City Sch. Distq. 348 F.3d 513, 526 (6th

Federal Rules of Appellate Procedure. Cir.2003) (quoting Hensley v. Eckerhart,II
In any event, we have no choice but to 461 U.S., 424,i, 433, 103 S.Ct. 1933, 76

dismiss the Wikols' appeal' as untimely L.Ed.2d 40 (1983))., The district court

with respect to all but their claim for found that the Wikols were a prevailing

attorney fees and costs. "[E'ven where party because 'ithey had obtained a favor-

the attorney's fee motion is filed before the able judgmnent regarding reimbursementK notice of appeal, under the wording of for Anika's schooling during the 1998-99

E
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academic year. Birmingham does not con- The Fourth Circuit has rejected the
test the Wikols' prevailing-party status. Mitchell test, reasoning that it "contains

[ 4] We review a district court's deci. no real standards and provides no legiti-

sion of whether to award attorney fees mate reason for departing from the usual

under the "abuse of discretion" standard. rule of awarding reasonable fees to pre-

Phelan v. Bell,. 8 F.3d 369, 373 (6th Cir. vailing plaintiffs under fee-shifting, stat- En
1993). A district court abuses its discre- utes." Doe v. Bd. of Educ. of Baltimore

tion when it relies" upon clearly erroneous County, 165 F.3d 260, 264 n. 2 (4th Cir.

factual findings, applies the law improper- 1998) (holding that an attorney-parent's

ly, or uses an erroneous legal standard, representation of his own daughter in an

Id. IDEA proceeding constituted special cir-

[5,61 The IDEAs fee-shifting cumstances that justified, the' denial' of an[5,6] he DEAs ee-hifing Dr•-award, 'of- attorney, fees)., But see Boren-

sion is to be interpreted consistent \with 42 aa fees). B ut s B -
U.S.C. §1988, the attorney-fees provision, gasseriv. Arkansas State Bd. of Edu., 996

for civil rights actions. Id. Sixth Circuit t2dd196, 199 (8th Cir.1993) (holding that

case law requires, that a district court the district court abusedis discretion in En
award attorney fees to, a prevailing party ''not awarding att~rney fees to the parents.

where no special circumstances militate of a disabled child in an IDEA action

against such an award., •Berger v. City of where fhe school district had argued alack

Mayfield Heights, 265 F.3d 399, 406 (6th, of effort to resolve the dispute onthe part'. of• the 'parentsattrney). We agree with

Cir.2001) ("[W]e have previously'observed ofts' att

that although• the Supreme Court has held the Fourth Circuis s approach ýthat, attor-
[that] ... it is within the district court's ney-fees awards should be analyzed on a E

[t at .. it''lis c , co • •l,

discretion to award attorney's fees under' case-by-case'iibasis, without attempting to

section 1988, in the absence of special sir- apply any predetermined formula.

cumstances a district court'not merey .
may but must award fees to the prevailing [7] 3Birmingham argues that the Wik-

plaintiff.") (quotation marks andi&citatioi, ols' allegedly. "false and misleading" bill-

omitted). i ings to Birmingham constitute special

The Ninth' Circuitý has adopted a two- circu 'Itances that justify denying their
prong test to determinie whether special request for attorney fees. But this court

circumstances exist, presumably in an' ef- has rejected' the argument that a plain-

fort to define "special circumstances" more tf d
precisely. Under this! test, a courlt must warranting 'the denial of attorney fees. En
consider "(1) whether awarding fees would: Price v. Pe a,, 690 F.2d 98, 101 (6th Cir.

further the congressioiral purpose in enact-': 1982) (holding that the plaintiffs perjury

ing [the IDEA],'and (2) the balance of the was not a splecial circumstance that war-

equities." Barlow-Gresham 'Union High ranted4:a denial of attorney fees in a

School v. Mitchell, 940 F.2d 1,1280, 1285,. housing discrimination case). Given this

(9th Cir.1991)i Although the use of such 'a precedent, the record does not support a

test gives the appearahce ofI a systematici finding of special circumstances warrant-

approach to defining "special circum- -ing the denial of attorney fees to the

stances," we question 'whether the Ninth,: 'Wikols', eveni if we assume that some bill- En
Circuit's factors, due to their vagueness, ings were false or misleading. We

render the test any more useful than the therefore remand the issue of attorney

customary case-by-casd analysis. , fees and costs to the district court.
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On remand, the district court should
take into consideration the extent to which Raymond ZIMMERMAN, Individually

the Wikols succeeded on their claims. See and on behalf of a Class of Similarly

Hensley v. Eckerhart 461 U.S. 424, 440, Situated Soybean Farmers, et al.,

103 S.Ct. 1933, 76 L.Ed.2d 40 (1983) Plaintiffs-Appellants, Cross-Appel-

("[W]here the plaintiff achieved only limit- lees,

ed success, the district court should award
only that amount of fees that is reasonable V.

in relation to the results obtained.") The CHICAGO BOARD OF TRADE, Patrick

Wikols may well receive reimburs~nient' H. Arbor, Thomas R. Donovan, et al.,

for only a fraction of their total legal fees Defendants-Apipellees, Cross-Appel--

under the Eckerhart standard but, under lants.

this court's precedents, their "limited suc-

cess" should not have acted as a total bar Nos. 02-3844, 02-3997.

to recovery. United States Court of Appeals,

Birmingham also argues that the Wikols Seventh Circuit.
L are barred from attorney fees under 20

U.S.C. § 1415(i)(3)(D), which provides that Argued Sept. 25, 2003.

a plaintiff will not be awarded attorney Decided Feb. 9, 2004.

Lfees where he or she rejects a written

settlement offer and the court finds that Background: Soybean farmers brought

the relief obtained by the plaintiff is not class action against board of trade, al-

more favorable than the offer of settle- leging that board violated Commodity

L ment. The settlement-offer exception to Exchange Act in adopting Emergency

an award of attorney fees might indeed Resolution requiring holders of futures

bar the Wikols from recovery, but the contracts in soybeans to reduce their po-

district court did not make the requisite sitions. At trial, following close of evi-

L finding that the relief obtained by the Wik- dence, the United States District Court

ols was less favorable than whatever offer for the Northern District of Illinois,

Birmingham may have made. On remand, Wayne R. Andersen, J., granted judg-
L the district court should therefore consider ment as matter of law to board. Farm-

20 U.S.C. § 1415(i)(3)(D)'s potential appli- ers appealed.

cability to this case. Holdings: The Court of Appeals, Cudahy,

L III. CONCLUSION Circuit Judge, held that:

For all of the reasons set forth above, (1) board did not act in bad faith in adopt-

we conclude that the Wikols' notice of ap- ing Emergency Resolution, and

peal was untimely as to the bulk of their (2) there was no evidence that board

claims. We therefore have jurisdiction only adopted Emergency Resolution to ad-

over the district court's denial of attorney vance directors' own private interests.

fees and costs, which decision we vacate

and remand with instructions to reconsid- Affirmed.

er.

W STEM1. Federal Courts e-698.1
Motion to strike matter from appel-

zlate record on ground that it is not proper-
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May 24, 2004

EPeter 0. McCabe
Secretary

E Standing Committee on Rules of Practice and Procedure
of the Judicial Conference of the United States

Administrative Office of the United States CourtsL Washington, D.C. 20544

Dear Mr. McCabe:

Please refer this proposal for amendment to Rule 4(a)(4)(A)(iii) of the Federal Rules of
Appellate Procedure to the Advisory Committee on Appellate Rules.

In WIkol v. Birmingham Public Schools Bd. of Educ., 360 F.3d 604 (6e Cir. 2004), the
US. Court of Appeals for the Sixth Circuit addressed an interesting issue of federal appellate

Lprocedure, expressly inviting consideration by the Advisory Committee on Appellate Rules. See
id. at 610. I write at this time to elaborate on the issue and to offer proposals.

r Ordinarily, a party to a civil action must file a notice of appeal within 30 days of entry of
the order or judgment to be challenged on appeal. See 28 U.S.C. § 2107(a); Fed. R App. P.

4(a)(I). However, if a party timely files one of the six post-judgient motions listed i4 Rule
4(a)(4)(A) of the Federal Rules of Appellate Procedure, "the time to file an appeal runs for all
parties from the entry of the order disposing of the last such remaining motion." Fed. R. App. P.
4(a)(4XA). The motions in question are: (1) a Rule 50(b) motion for judgment as a matterof
law; (2) a Rule 52(b) motion to amend the judgment or 1o make additional factual findings; (3) a
Rule 54 motion for attorney fees; (4) a Rule 59 motion to alter or amend the judgment; (5) a Rule
59 motion for a new trial; and (6) a Rule 60 motion for relief from the judgment. See Fed. R.
,App. P. 4(a)(4)(A)Ci)-(vi).

At issue in W]kol was the effect that a timely post-judgment motion for attorney fees had
on the time to appeal from the underlying judgment. Under Rule 4(a)(4)(A)(iii), the time to
.appeal suchfa judgment does not begin to run until after the district court disposes of a timely
motion "for atffrney fees under Rule 54 if the district court extends the time for appeal under

L
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Rule 58." Fed. R. App. P. 4(a)(4)(A)(iii) (emphasis added). Because of the presence of the
emphasized language, a timely motion for attorney fees, unlike the other five motions listed in
Rule 4(a)(4)(A), does not automatically prolong the time for appeal from the judgment. Rather, -
the motion will prolong the time for appeal if; and only if; the district court affirmatively acts.
The basis for affording such discretion to a district court is that the attorney-fees determination
might be best left until after the appeal concludes, especially when the decision on appeal could
obviate the need to address the attorney-fees issue in the first place. See Fed. R Civ. P. 58, 1993
Advisory Committee Note. - ' -

When a district court confronted with a motion for attorney fees acts to extend the time
for appeal from the underlyingjudgment, a court of appeals must work through a number of
interrelated provisions to determine whether the action had the desired effect The process L
begins, of course, with Rule 4(a)(4)(A)(iii). Read inconjunction with Rule 4(a)(4)(A), the
provision states that a timely motion for attomey'fees will delay the time for appeal "if the
district court extends the time for appeal under Rule 58." Fed. K App. P. 4(a)(4)(A)(iii). First
and foremost, therefore, the court must determine whether the motion was timely, which
involves a review ofRule 54(d)(2)(B) (requiring that such a motion for attorney fees be brought
within 14 days aler entry ofjudgment). If the motion was indeed timely, the court must then
consult Rule 58 to understand the manner in which a district court is expected to effect an
extension of the time for appeal. In particular, Rule 58(c)(2) provides that "[wihen a timely
motion for attorney fees is made under Rule 54(dX2), the court may act before a notice of appeal E
has been filed and has become effective to order that the motion have the same effect under
[Rule 4(a)(4)(A)] am a timely motion under Rule 59." Fed. R. Civ. P. 58(c)(2). Given Rule
58(c)(2)'s reference to Rule 59, the court must return to Rule ,4(a)(4)(A) to ascertain the effect of E
a timely Rule 59 motion. See Fed. R. App. P. 4(a)(4)(A)(v).

Only after exa g the various provisions can a court of appeals derive the governing E"
principle: a timely motion for attorney fees will prolong the time to appeal from the underlying
judgment only if the district court renders an order to that effect before amnotice of appeal has
been filed and becomes effective. The question for the, Committee is whether the cumnt L
fiamework imposes unnecessary difficulty upon the courts of appeals, as well as the litigants.
The Sixth Circuit in WMkol made its view on the matter abundantly clean [7

As a final comment on this issue, we cannot help but express dismay over the
complexity of the rules regarding, the timeliness of an appeal under the present
.crcumstances. There should be no need to have to parse the language of four
different rules of procedure in order to find an answer to whether an appeal is
timely filed. The basic problem is that five of the six post-judgment motions
enumerated in Rule 4(a)(4)(A) automati*ly extend the'time to appeal, but the -•

remainig one (a motion for attorney fees pursuant to Rule 54) does not Perhaps
this is a topic that should be-considered bytihe Advisory Committee to the Federal
Rules of Appellate Procedure.

360 F.3d at 610 (internal citation omitted) (emphasis in original).
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If the Committee finds merit in the Wikol court's sentiment, there are various alternatives
for reform. Of course, motions for attorney fees could be easily synchronized with the other
Rule 4(a)(4)(A) motions were the "if the district court extends the time to appeal under Rule 58"
language of Rule 4(a)(4)(A)(iii) simply abrogated. But such an approach would fly in the face of
sound policy by depriving the district court of the flexibility to take a wait-and-see approach in
connection with an attorney-fees determination. See Fed, R. Civ. P. 58, 1993 Advisory
Committee Note. - -.-

A preferable solution would bring motions for attorney fees into line with other, Rule
4(a)(4)(A) motions, while permitting district courts to continue determining the ultimate effect of
a timely motion for attorney fees. Under this approach, Rule ý(a)(4)(A)(iii) would be amended
to shift the current default rule-4hat a dtiely m6tion for attorney fees has no effect on the time
to appeal-to one under which a timely motion for attomry fees automatically extends the time
for appeal. 1t however, the district court would prefer to consider the motion for attorney fees
only after the ,appeal of the underlying judgment concludes, it would retain discretion to do so.
Below is proposed language reflecting this suggested amendment:

(4) Effect of a Motion on a Notice of'Appeal.

(A) If a party timely files in the district court any of the following motions under
the Federal Rules of Civil Procedure, the time to file an appeal runs for all parties
from the entry of the order disposing of the last such remaining motion:

(1h) for attorney's fees under Rule 54 if &e, disrict, .•uto .x.n the tima
to appeal under- Mule 5 unless the district court orders that the motion
shall not affect the time to aWpeal. in which event the time to appeal shall
run from the later of the date of such order or the order dignosing of the
last remaining motion under this Rule 4(a&4)(A);

The revised provision must set forth some point at which the time for appeal will begin to
ran in the event that the district court defers adjudication of a timely motion for attorney fees
until after conclusion of the appeal from the judgment. It follows that the district court's order to
that effect would trigger the time for appeal. At the same time, the revised provision must
account for the possibility that other Rule 4(a)(4)(A) motions will be pending when the district
court enters its order. If such motions are indeed pending, the time to appeal cannot run until the
district court has entered its order disposing of the last such remaining motion. See Fed. R. App.
P. 4(a)(4)(A).

I note in closing that the proposed amendment to Rule 4(a)(4)(A)(iii) would require
coordination with the Advisory Committee on Civil Rules. Specifically, Rule 58(c)(2)
(providing that "[w~hen a timely motion for attorney fees is made under Rule 54(d)(2), the court
may act before a notice of appeal has been filed and has become effective to order that the
motion have the same effect under [Rule 4(a)(4XA)] as a timely motion under Rule 59.') would
be irreconcilable with the revised fiamework.

I hope that the Committee finds this analysis to be helpful.
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K EVIDENCE RULE :502

The attached materials reflect the Evidence Rules Committee's work on a proposed Evidence
Rule 502. The rule would govern some aspects of waiving attorney-client privilege and work-
product protection. It does not address creation of privilege or protection, not even with respect to
the confidentiality that must attend communications between attorney and client to create the
privilege. It does not address other privileges and it does not address professional obligations of
confidentiality that may apply even if privilege has been waived.

EAlthough framed as an Evidence Rule, the Evidence Rules Committee is proposing

affirmative enactment by Congress. The Rules Enabling Act, § 2074(b), provides: "Any such rule

creating, abolishing, or modifying an evidentiary privilege shall have no force or effect unless
E approved by Act of Congress." The basic enterprise is to use the Enabling Act process to publish

a proposed rule for public comment, improve the rule based on that comment, obtain the affirmative
approvals required by Enabling Act, and then to seek enactment by affirmative act of Congress rather
than the usual approach of waiting for a period to pass with no Congressional disapproval.

It appears that the Evidence Rules Committee may request that the Standing Committee
approve publication of the rule for comment this summer. ý Parts of the rule bear directly on issues
that were studied intensively by the Civil Rules Committee in connection with the e-discovery rules,
and particularly impending Civil Rule 26(b)(5)(B). Because of this bearing on the Civil Rules, the
Evidence Rules Committee graciously invited several[ members and staff of the Civil Rules
Committee to attend and participate in their deliberations last April. Their meeting began with a

"mini-conference" at Fordham Law School and then moved to regular committee deliberations.

The attached materials show that the Evidence Rules Committee began with a draft that
reached out to prescribe rules for state-court proceedings as wellas for federal proceedings. This
approach was scaled back as the Committee worked through outside comments, the mini-conference,
and its own views. The present draft still reaches the effects of federal proceedings on state courts,7 which raises federalism issues, but no longer undertakes other directions for state proceedings.

The proposed rule addresses separate aspects of privilege waiver. One question the Evidence
Rules Committee discussed is whether it might be better be to divide the proposal into two, orEperhaps three, separate rules.

One part of the proposed rule, subdivision (c), deals with "selective waiver" by disclosure
of privileged or protected materials to government investigators. Most federal courts hold that
disclosure to government investigators is a waiver, unless perhaps there is an explicit agreement
preserving the privilege. Subdivision (c) would provide that disclosure to federal investigators doesp not effect a waiver as to non-governmental persons or entities, without any need for a protective
agreement. State courts would be bound by the no-waiver rule. This proposal is caught up with the
great and increasing controversy surrounding government efforts to obtain privileged or protected
materials from companies or individuals under investigation by such means as making waiver a mark
of cooperation. It will encounter lively debate, but this proposal does not bear directly on Civil Rules
matters.

Subdivision (a) addresses subject-matter waiver "in federal proceedings." It assumes that
Lthere has been a waiver by disclosure, and borrows the "ought in fairness" standard of Evidence Rule

106 to determine the extent to which disclosure of one thing requires waiver as to something not
disclosed. This rule is intended to apply only to rulings made in a federal proceeding, but it is not
clear whether it applies only to a disclosure made in connection with the federal proceeding or to any
disclosure, including a disclosure in state-court proceedings. The most likely meaning of"in federal

proceedings" is that this part of the rule applies to federal-court consideration of any waiver by
Ldisclosure. A waiver by disclosure in state-court discovery, for example, would work a subject-
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matter waiver in a federal proceeding only under the federal fairness standard, no matter whether the
state court would apply subj ect-matter waiver and no matter whether other state courts would follow
suit. K

Subdivision (b) provides that inadvertent disclosure in connection with federal litigation or
federal, administrative proceedings does not waive attorney-,client privilege or work-product
protection so long as the holder of the privilege or protection took reasonable steps to prevent
disclosure and took reasonably prompt measures to rectify the error once the holder knew or should
have known of the disclosure. The holder also must follow the procedures of Civil Rule.26(b)(5)(B)
if they apply., Thisý non-waiver rule applies to nonparties, and binds state courts.

This provision resembles r:models,, that were considered in preparing the e-discovery
amendments before the Civil"Rules Committee decided notIto pursue a rule directly addressing whatt 1 I L. . I I , ; I I , I , , ' ' ' . .

would or would not constitute a waiver, given the limits of the RulesEnabling Act and the role of
the Evidence Rules. At has the advantage o reflecting a strong line of cases in current practice. But
it raises some of the same questionsidentified by some members of the Standing Committee in
connection with the considerably more limited e-discovery rule on privilege waiver. For example,
the waiver determination may,ýtumonresolýution of obscure fact questions as to reasonable efforts
to screen discoveryrespon•ses and the time Whena apr9ducigarty;knew or Should have known of
the disclosure." Th dproposed rule afordS no pro tectioni o a receivingparty that has relied on the

disclosed informationin, prepan . tscaseand...... -it aybe subject to risuse by efforts to recapture
information assertedri at times or in ways that! Oisp Apr derly trial preparation. One issue, that may
merit exploration is Whethiersome of these diffi•uiig•ht bereduced ifthe rule provided that
there is nosubject-matter walVer, and no.wawive as ,touse by anyone in other proceedings,,but that
there is waiver as to use by any party in the present proceeding.

Subdivision (•) addresses the .ffect of a agreement between parties on preserving privilege

or protection, and'sub'division (d)addresses §theflfe.t of aurt order adopting such an agreement.
Subdivisions (d)'and i (e)' work toge.herand •. a .ersq terraiin 'made familiar in developing the e-
discovery rules., Subdivision (e)Ihprydes, that Aniýag "• eement on the effect of a disclosure is binding
on the parties to the agreement, but doesnotbin,46 other parties unless the agreement is incorporated L
in a court order. Subdivision (d) prolvides that a fedeiral-cqrt order incorporating an agreement of
the parties before the court that disclosure in- cponnection withilitiatopednbfrehecutoshatIdIsc 1sure i1,+ ' ,i, , ,• 1,aton pendingibefore the court does

not waive attorney-client privilege orvwork-product potection "govern all persons or entities in all
state or federal proceedings, whether or notl he!y were parties to the matter before the court." These
provisions enable agreements on such 'approacls s týhe "qaick, peek" or claw-back," tailored by
the parties to their articular ýneeds.' Pr ý• geei•nts .em;,common now, despite the lack Of
assurance of protection against nonparties4 Adoption of1 heseýý provisions will encourage more
frequent agreements and will provide alstroxg inelnive ro secure adoption by court order. The likely
reSUlt will be that subdivision ()is displaced b ourt-o dered party agreements in almost all

litigation with intensive discovery. :I ,

Finally, subdivision (f) defines ýattorney-client privilege and work-product protection by
reference to "applicable law." IE

A review of Rule 502 by Gregory Joseph is attached. It provides helpful insights into the
many strengths of the draft and suggests some questions that deserve to be addressed. LF

L
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PROPOSED AMENDMENT TO THE
FEDERAL RULES OF EVIDENCE*

Rule 502. Attorne--Client Privilege and Work Product;

Limitations on Waiver

L 1 (a) Scope of waiver. - In federal proceedings, the

2 waiver by disclosure of an attorney-client privilege or work

3 product protection extends to an undisclosed communication

4 or information concerning the same subject matter only if that

E 5 undisclosed communication or information ought in fairness

6 to be considered with the disclosed communication or

L 7 information.

8 (b) Inadvertent disclosure. - A disclosure of a

9 communication or information covered by the attorney-client

L
10 privilege or work product protection does not operate as a

11 waiver in a state or federal proceeding if the disclosure is

E 12 inadvertent and is made in connection with federal litigation

F
LLI

L
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13 or federal administrative proceedings-- and if the holder of

14 the privilege or work product protection took reasonable

15 precautions to prevent disclosure and took reasonably prompt L

16 measures, once the holder knew or should have known of the

17 disclosure, to rectify the error, including (if applicable)

18 following the procedures in Fed. R. Civ. P. 26(b)(5)(B).

19 [( c ) Selective waiver. - In a federal or state

20 proceeding, a disclosure of a communication or information

21 covered by the attomey-client privilege or work product

22 protection - when made to a federal public office or agency

23 in the exercise of its regulatory, investigative, or enforcement

24 authority - does not operate as a waiver of the privilege or

25 protection in favor of non-govemmental persons or entities. [7

26 The effect of disclosure to a state or local government agency, [7
27 with respect to non-governmental persons or entities, is

28 governed by applicable state law. Nothing in this rule limits

2
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29 or expands the authority of a government agency to disclose

30 communications or information to other government agencies

L 31 or as otherwise authorized or required by law.]

L 32 (d) Controlling effect of court orders. - A federal court

33 order that the attorney-client privilege or work product

L 34 protection is not waived as a result of disclosure in connection

35 with the litigation pending before the court governs all

36 persons or entities in all state or federal proceedings, whether

37 or not they were parties to the matter before the court, if the

f 38 order incorporates the agreement of the parties before the

39 court.

40 (e) Controlling effect of party agreements. - An

41 agreement on the effect of disclosure of a communication or

42 information covered by the attorney-client privilege or work

43 product protection is binding on the parties to the agreement,

L 44 but not on other parties unless the agreement is incorporated

3

L

L
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45 into a court order.

46 (f) Included privilege and protection. - As used in this

47 rule: L

48 1) "attorney-client privilege" ;means the protection
Lj

49 provided for confidential attorney-client communications,

50 under applicable law, and

51 2) "work product protection" means the protection for

52 materials prepared in anticipation of litigation or for trial,

under applicable law.

Committee Note f7

Li

This new rule has two major purposes:

1) It resolves some longstanding disputes in the courts about the
effect of certain disclosures of material protected by the attorney-
client privilege or the work product doctrine- specifically those
disputes involving inadvertent disclosure and selective waiver.

2) It responds to the widespread complaint that litigation costs Li
for review and protection of material that is privileged or work
product have become prohibitive due to the concern that any
disclosure of protected information in the course of discovery E

4 7
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(however innocent or minimal) will operate as a subject matter waiver-
of all protected information. This concern is especially troubling in
cases involving electronic discovery. See, e.g., Rowe Entertainment,
Inc. v. William Morris Agency, 205 F.R..D. 421, 425-26 (S.D.N.Y.

F 2002) (finding that in a case involving the production of e-mail, the
cost of pre-production review for privileged and work product
material would cost one defendant $120,000 and another defendantE $247,000, and that such review would take months). See also Report
to the Judicial Conference Standing Committee on Rules ofPractice
and Procedure by: the Advisory Committee on the Federal Rules ofE Civil Procedure, September 2005 at 27 ("The volume of information
and the forms in which it is stored make privilege determinations
more difficult and privilege review correspondingly more expensive
and time-consuming yet lessý likely to detect all privileged
information."); Hopson v. City of Baltimore, 232 F.R.D. 228, 244
(D.Md. 2005) (electronic discovery may encompass "millions of
documents" and to insist upon "record-by-7record pre-production
privilege review, on pain of subject matter waiver, would impose
upon parties costs of production, that bear no proportionality to what
is at stake in the litigation").

The rule seeks to provide a predictable, uniform set of standards
under which parties can determine the consequences of a disclosure
of communications or information covered by the attorney-client
privilege or work product protection. Parties to litigation need to
know, for example, that if they exchange privileged information
pursuant to a confidentiality order, the court's order will be

b enforceable. For example, if a federal court's confidentiality order is
not enforceable in a state court then the burdensome costs of privilegeF review and retention are unlikely to be reduced.

F 5
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FEDERAL RULES OF EVIDENCE PROCEDURE

The Committee is well aware that a privilege rule proposed
through the rulemaking process cannot bind state courts, and indeed L
that a rule of privilege cannot take effect through the ordinary
rulemaking process. See 28 U.S.C § 2074(b). It is therefore
anticipated that Congress must enact this rule directly, through its L
authority under the Commerce Clause. Cf. Class Action Fairness Act
of 2005, 119 Stat. 4, PL 109-2 (relying on Commerce Clause power
to regulate state class actions).

The rule makes no attempt to alter federal or state law on
whether a communication or information is protected as attorney- L
client privilege or work product as an initial'matter. Moreover, while
establishing some exceptions to waiver, the rule does not purport to
supplant applicable waiver doctrine generally.

The rule governs only certain waivers by disclosure. Other
common-law waiver doctrines may result in a finding of waiver even
where there is no disclosure of privileged information or work
product. See, e.g., Nguyen v. Excel Corp., 197 F.3d 200 (5th Cir.
1999) (reliance on an advice of counsel defense waives the privilege
with respect to attorney-client communications pertinent to that
defense); Ryers v. Burleson, 100 F.R.D. 436 (D.D.C. 1983)
(allegation of lawyer malpractice constituted a waiver of confidential
communications under the circumstances). lawThe rule is not intended
to displace or modify federal common law concerning waiver of
privilege or work product where no disclosure has been made.

Subdivision (a). The rule provides that a voluntary disclosure L
generally results in a waiver only of the communication or
information disclosed; a subject matter waiver (of either privilege or
work product) is reserved for those unusual situations in which

6[
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fairness requires a further disclosure ofrel]ated, protected information,Kin order to protect against a selective and misleading presentation of
evidence to the disadvantage of the adversary. See, e.g., In re von
Bulow, 828 F.2d 94 (2d Cir. 1987) (disclosure of privileged
information in a book did not resulfti unfairness to the adversary in
a litigation, therefore a subject matter waiver was not warranted); In
re United Mine Workers of America Employee Benefit Plans Litig.,
159 F.R.D. 307, 312 (D.D.C. 1994)(waiver of work product limited
to materials actually disclosed, because the party did not deliberately
disclose documents in an attempt to gain a tactical advantage). TheL language concerning subject matter waiver- "ought in faimess"I

is taken from Rule 106, because the animating principle is the same.
A party that makes a selective, misleading presentation that is unfair

L to the adversary opens itself to a more complete and accurate
presentation. See, e.g., United States v. Branch, 91 F.3d 699 (5 "" Cir.
'1996) (under 'Rule 106, completing evidence was not admissible
where the party's presentation, while selective, was not misleading or
unfair). The rule rejects the result in In re Sealed Case, 877 F.2d 976E(D.C.Cir. 1989), which held that inadvertent disclosure of documents
during discovery automatically constituted a subject matter waiver.

ESubdivision (b). Courts are in conflict over whether an
inadvertent disclosure of privileged information or work product
constitutes a waiver. A few courts find that adisclosure must beK intentional to be a waiver. Most courts find a waiver only if the
disclosing party acted carelessly in disclosing the communication or
information and failed to request its return in a timelymanner. And

L a few courts hold that any mistaken disclosure of protected
information constitutes waiver without regard to the protections taken
to avoid such a disclosure. See generally, Hopson v. City ofE Baltimore, 232 F.R.D. 228 (D.Md. 2005) for a discussion of this case
law.

E 7
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The rule opts for the middle ground: inadvertent disclosure of
privileged or protected information in connection with a federal
proceeding constitutes a waiver only if the party did not take
reasonable precautions to prevent disclosure and did not make
reasonable and prompt efforts to rectify the error. This position is in
accord with the majority view on whether inadvertent disclosure is a
waiver. See, e.g., Zapata v. IBP, Inc., 175 F.R.D. 574, 576-77 (D.
Kan. 1997) (work product); Hydraflow, Inc. v. Enidine, Inc., 145 B
F.R.D. 626, 637 (W.D.N.Y. 1993) (attorney-client privilege);
Edwards v. Whitaker, 868 F.Supp. 226, 229 (M.D. Tenn. 1994)

(attorney-client privilege). The rule establishes a compromise
between two competing, premises. On the one hand, information
covered by the attorney-client privilege :or work product protection
should not be treated lightly, On the other hand, a rule imposing strict
liability for an inadvertent disclosure threatensito impose prohibitive
costs for privilege review and retention, especially in cases involving
electronic discovery. E

The rule refers to "inadvertent" disclosure, as opposed to using
any other term, because the word '"inadvertent" is widely used by L

courts and commentators to cover mistaken or unintentional
disclosures of information covered by the attorney-client privilege or
the work product protection. See, e.g., Manualfor Complex Litigation
Fourth § 11.44 (Federal Judicial Center 2004) (referring to the
"consequences of inadvertent waiver" ); Alidread v. City of Grenada, L
988 F.2d 1425, :1434 (5th Cir. 1993) ("There is no consensus,
however, as to the effect of inadvertent disclosure of confidential -
communications.").

Subdivision (c): Courts are in conflict over whether disclosure B
of privileged or protected information to a government agency
conducting an investigation of the client constitutes a general waiver

8B
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of the information disclosed. Most courts have rejected the concept
of "selective waiver", holding that waiver of privileged or protected
information to a government agency constitutes a waiver for all
purposes and to all parties. See, e.g., Westinghouse Electric Corp. v.
Republic of the Philippines, 951 F.2d 1,414 (3d Cir. 1991). Other
courts have held that selective waiver is enforceable if the disclosure
is made subject to a confidentiality agreement with the government
agency. See, e.g., Teachers Insurance & Annuity Association of
America v. ShamrockBroadcasting Co., 521 F. Supp. 638 (S.D.N.Y.K 1981). And a few courts have held that disclosure of protected
information to the government does not constitute a general waiver,
so that the information remains shielded from use by other parties.
See, e.g., Diversified Industries, Inc. v. Meredith, 572 F.2d 596 (8th
Cir. 1977).

The rule rectifies this conflict by providing that disclosure of
protected information to a federal government agency exercising
regulatory, investigative or enforcement authority does not constitute
a waiver of attorney-client privilege or work product protection as to
non-governmental persons or entities, whether in federal or state
court. A rule protecting selective waiver in these circumstances
furthers the important policy of cooperation with government
agencies, and maximizes the effectiv'eness and efficiency of
government investigations. See In re Columbia/HCA HealthcareK Corp. Billing Practices Litigation, 293 F.3d 289, 314(6th Cir. 2002)
(Boggs, J., dissenting) (noting that the "public interest in easing
government investigations" justifies a rule that disclosure to
government agencies of information covered by the attorney-client
privilege or work product protection does not constitute a waiver to

K private parties).

K 9
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The Committee considered whether the shield of selective waiver
should be conditioned on obtaining a confidentiality agreement from
the government agency. It rejected that condition for a number of
reasons. If a confidentiality agreement were a condition-to protection,
disputes would be likely to arise over whether a particular agreement
was sufficiently air-tight to protect against a finding of a general
waiver, thus destroying the predictability that is essential to proper
administration of the attorney-client privilege and work product
immunity. Moreover, a government agency might need or be
required to use the information for some purpose and then would find
it difficult or impossible to be bound by an air-tight confidentiality
agreement, however drafted.. If a confidentiality agreement were
nonetheless required to trigger the protection of selective waiver, the 77

policy of furthering cooperation with and efficiency in government L
investigations would be undermined. Ultimately, the obtaining of a
confidentiality agreement has little to do with the underlying policy 7
of furthering cooperation with government agencies that animates the L

rule.
Subdivision (d). Confidentiality orders are becoming

increasingly important in limiting the costs of privilege review and
retention, especially in cases involving electronic discovery. See
Manual for Complex Litigatiqn Fourth § 11.446 (Federal Judicial
Center 2004) (noting that fearof the consequences of waiver "may
add cost and delay to thei discovery process for all sides" and that
courts have responded by enpcouraging counsel "to stipulate at the
outset of discovery to a 'nonwaiVer' agreement, which they can adopt
as a case-management order). But the utility of a confidentiality
order in reducing discoveryl 'osts is substantially diminished if it
provides no protection outside the particular litigation in which the
order is entered. Parties are unlikely to be able to reduce the costs of
pre-production review for privilege and work product if the

10
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consequence of disclosure is that the information can be used by non-

L parties to the litigation.

There is some dispute on whether a confidentiality order enteredE in one case can bind non-parties from asserting waiver by disclosure
in a separate litigation. See generally Hopson v. City of Baltimore,
232 F.R.D. 228 (D.Md. 2005) for a discussion of this case law. The
rule provides that when a confidentiality order governing the
consequences of disclosure in that case is entered in a federal
proceeding, according to the'terms agreed to by the parties, its terms
are enforceable against non-parties in any federal or state proceeding.
For example, the court order may provide for return of documents
without waiver irrespective of the care taken by the disclosing party;

Lthe rule contemplates enforcement of "claw-back" and "quick peek"
arrangements as a way to avoid the excessive costs ofpre-production

Lreview for privilege'and work product. As such, the rule provides a
party with a predictable protection that is necessary to allow that party
to limit the prohibitive costs of privilege and work product review

Eand retention.

Subdivision (e). Subdivision (e) codifies the well-establishedEproposition that parties can enter an agreement to limit the effect of
waiver by disclosure between or among them. See, e.g., Dowd v.
Calabrese, 101 F.R.D. 427,439 (D.D.C. 1984) (no waiver wherethe
parties stipulated in advance that certain testimony at a deposition
"would not be deemed to constitute a waiver of the attorney-client or
work product privileges"); Zubulake v. UBS Warburg LLC, 216
F.R.D. 280, 290 (S.D.N.Y. 2003) (noting that parties may enter into
"so-called 'claw-back' agreements that allow the parties to forego
privilege review altogether in favor of an agreement to returnL inadvertently produced privilege documents"). Of course such an
agreement can bind only the parties to the agreement. The rule makes

E
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clear that if parties want protection from a finding of waiver by
disclosure in a separate litigation, the agreement must be made part
of a court order.

Subdivision (f). The rule's coverage is limited to attorney-client
privilege and work product. The limitation in coverage is consistent
with the goals of the rule, which are 1) to provide a reasonable limit
on the costs of privilege and work product review and retention that
are incurred by parties to litigation; and 2) to encourage cooperation
with government investigations and reduce the costs of those
investigations. These two interests arise mainly, if not exclusively, in
the context of disclosure of attorney-client privilege and work
product. The operation, of waiver by disclosure, as applied to other
evidentiary privileges, remains a question of federal common law. Li
Nor does the rule purport to apply to -the Fifth Amendment privilege
against compelled self-incrimination. 77
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LMemorandum To: Advisory Committee on Evidence Rules
From: Dan Capra, Reporter and Ken Broun, Consultant
Re: Consideration of Rule Concerning Waiver of Attorney-Client Privilege and Work Product
Date: March 22, 2006

L
At its last meeting, the Committee reviewed two versions of a rule that would govern waiver

of privileges and work product. The Committee agreed to continue its consideration of a possible
rule on this subject. The Committee resolved that the questions of waiver of privilege and work
product were of the utmost importance, and that disuniformity in these waiver rules imposed

E unnecessary cost and inefficiency in litigation.

In the interim, the Chair of the House Committee on the Judiciary, Congressman,
Sensenbrenner, issued a letter requesting that the Judicial Conference "initiate a rule-making on

L• forfeiture of privileges." Of course, a rule of privilege cannot become law under the ordinary
rulemaking process. Privilege rules must be enacted directly by Congress. Congressman

7Sensenbrenner's letter recognizes this fact. He requests the rulemaking process to proceed in the
L ordinary fashion, however, with the idea that whatever comes out of that process will be reviewed

by Congress and directly enacted if acceptable.

E In light of these developments, the Reporter and Consultant drafted a Rule 502, and a
Committee Note. That Rule and Note are included in the hearing materials behind Tab 1 of the
agenda book, and they are also attached as an' appendix to this memorandum.

L

L Rule 502 and the accompanying note are intended to capture the discussion at the

previous Committee meeting, at which there appeared to be substantial agreement on theEfollowing fundamental principles:

1. Uniform rules on waiver are required, so that parties are able to predict in advance theLconsequences of litigation conduct.
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2. The waiver rules must be uniform at both the federal and the state level.. If, for example, LJ
conduct does not constitute a waiver in federal practice but does so in a state court, parties
would have no assurance that information protected by privilege or work product will remain
protected. L

3. Subject matter waiver should be limited to situations where fairness requires such an 7
extreme result. Li

4. Parties should be able to, and encouraged to, cooperate with government investigations
by turning over protected material without risking a finding that the cooperation constitutes LJ

a waiver in private litigation. L5
5. When disclosure is by mistake, a waiver should be found only if the disclosing party was

negligent in production and in failing to seek return of the protected material.
Li

6. In addition to the protection provided by a default rule, litigants should be able further to
reduce the costs of pre-privilege review by additional terms contained in court-entered
confidentiality orders; for such orders to be protective, they must preclude a finding of L
waiver in any court.

Li

This memorandum is in five parts. Part One is Ken Broun's memo on the case law
concerning waiver (with a few Reporter's comments interspersed). Part Two is, Ken's memo LJ
concerning the authority necessary for implementing a waiver rule that will bind state courts. Part
Three is Ken Broun's memo on the justification for a fairness-based subject matter waiver test for 7
work product. Part Four provides a discussion of comments received on the Rule so far. Part Five Li
discusses and explains two important drafting choices made in preparing the draft rule for the

Committee's consideration.

E"
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I. Ken Broun's Memo on Case Law on Waiver of Privilege

Waiver of privilege problems frequently arise in large document litigation. The issues

usually involve the attorney-client privilege, but may involve other privileges as well. There are at

E least three distinct, but sometimes overlapping, problems:

1. The effect on a privilege of an inadvertent production of a privileged document ["inadvertent

K waiver"].

2. The scope of the waiver of a document produced either intentionally or inadvertently ["scope of

K waiver"].

3. The effect on future privilege claims of the production of documents in the course of aK government investigation, either with or without a confidentiality agreement entered into with the

government agency ["selective" or "limited" waiver referred to in this memorandum as "selective

[waiver"].
Concern that privilege may be waived even by an unintended disclosure of a document will

Ecause counsel and his or her staff to spend countless hours reviewing documents in large volume

cases to insure against inadvertent disclosure. The rule applied by many courts that waiver of

privilege by disclosure of a single document is a waiver of privilege with regard to allK communications dealing with the same subject matter will cause counsel to guard against disclosure
of privileged documents even though counsel may not really care if a particular document is
disclosed to opposing counsel. These rulings raise the cost of pre-production privilege review to

E astronomic proportions - in the thousands of dollars for a basic action, in the millions for a major
action with electronic discovery.

EThe likelihood that disclosure of documents to a government agency may result in waiver of
privilege as against other parties may limit a party's willingness to cooperate fully with a government
-investigation.

With regard to the inadvertent waiver and scope of waiver issues, the cases differ widely on
,such matters as the effect of an inadvertent disclosure and the scope of the subject matter if a waiver

L or forfeiture is found. Stipulations or case-management orders saving the privilege, at least against
inadvertent disclosure, have become common. Nevertheless, as will be discussed, such orders are[ of somewhat limited usefulness.

With regard to selective waivers, most federal circuits hold, at least without a confidentiality
agreement, that a party may not selectively waive a privilege. In other words, disclosure to a
government agency literally destroys the privilege. One circuit, the Eighth, holds to the contrary.
The other circuits are split on whether the existence of a confidentiality agreement with the

Lgovernment agency preserves the privilege against the rest of the world.

E 3
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This memorandum seeks to flesh out the dimensions of these interrelated problems, to

discuss the case law dealing with the issues, and to propose some statutory models intended to ease

the burden on the courts and counsel.

Inadvertent waiver and scope of waiver: the problem

The best formal statement of these two related problems is contained in Richard L. Marcus,

The Perils ofPrivilege: Waiver and the Litigator, 84 Mich. L. Rev. 1605, 1606-07 (1986).

Marcus sets forth the concerns as follows:

[E]normous energy can be expended to guarantee that privileged materials are not

inadvertently revealed in discovery, and lawyers may adopt elaborate witness preparation

strategies in order to prevent witnesses from seeing privileged materials. Judges also feel the

burden; where waiver is at stake, parties will litigate privilege issues that otherwise would

not require judicial attention. Finally, "for those not lucky or wealthy enough to adopt

strategies that avoid waiver, broad waiver rules erode the reliability of the privilege. In

recognition of these costs, courts are increasingly willing to enter orders preserving privilege

despite disclosure in order to facilitate the pretrial preparation process. Although

commendable, these orders appear totally unenforceable under classical waiver doctrine.

See also, Melanie B. Leslie, The Costs of Confidentiality and the Purpose ofPrivilege, 2000
Wis. L. Rev. 31, 73; Paul R. Rice, Attorney-Client Privilege: The Eroding Concept of
Confidentiality Should Be Abolished, 47 Duke L. J. 853 (1998).

Although the Marcus piece is now almost twenty years old, its description of the problem is

still largely current. Perhaps the only things that have changed are the even more frequent use of

protective orders to deal with inadvertent disclosures in discovery and the added complexities caused

by the increasing existence of electronically stored information.

The Report of the Civil Rules Advisory Committee (May 17, 2004, Revised, August 3,2004)

dealing with proposed amendments concerning electronic discovery specifically notes the problem L

as well as the attempts of parties to deal with the issue by protocols minimizing the risk of waiver.1

The Committee notes (p. 8): L

'The Civil Rules Advisory Committee elected to use the term "waiver" in connection K
with even inadvertent or unintended disclosures of privileged material. Technically, such

disclosures may result in a "forfeiture" rather than a "waiver," which by definition would be

intentional. Nevertheless, the courts have consistently used the term "waiver" in connection with

unintentional disclosures, and this memorandum and the draft Rule 502 continue that use of

terminology.

4
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Such protocols may include so-called quick peek or claw back arrangements, which allow

production without a.,complete prior privilege review and an agreement that production of

L privileged documents will not waive the privilege.

The Civil Rules Committee Report cites the Manual for Complex Litigation (4th) § 11.446,
7 setting forth the same issue:

A responding party's screening of vast quantities of unorganized computer data for privilege
prior to production can be particularly~pnerous in those jurisdictions in which inadvertent
production of privileged data may constitute a waiver of privilege as to a particular item of

information, items related to the relevant issue, or the entire data collection. Fear of the
consequences of inadvertent waiVer may add cost and delay to the discovery process for all
parties. Thus, judges often encourage counsel to stipulate at the outset of discovery to a
"nonwaiver" agreement, which they can adopt as a case-management order. Such
agreements protect responding parties from the most dire consequences of inadvertent waiver
by allowing them to "take back" inadvertently produced privileged materials if discovered

r within a reasonable period, perhaps thirty days from production.2

L)

The Civil Rules Committee's concern for the problem, is reflected in its proposed
amendments to Rules 16(b)(6) and 26(f)(4) and Form 35 providing that if the parties can agree to
an arrangement that allows production without a complete privilege review and protects against
waiver, the court may enter a case-management order adopting that agreement.

E However, although a protective or case-management order may be quite useful as among the

parties to a particular litigation, it is likely to have no effect with regard to persons or entities outside
the litigation. As Marcus indicates in the statement quoted above, protective orders "appear totally
unenforceable under classical waiver doctrine."

E Moreover, even if the courts were to hold that a stipulation or protective order is effective
to guard against waiver with regard to parties outside the litigation, problems still exist. For

E example, such orders may deal only with inadvertent disclosures. Questions may and do arise under

2An example of a case-management order dealing with disclosure of privileged

K documents is contained in Hoechst Celanese Corp. v. Nat'l Union Fire Ins. Co. of Pittsburgh,
1995 WL 411805 at * 4 (Del. Super.Ct. Mar. 17, 1995), where the court quotes the order aszstating:

The production of a privileged document shall not constitute, or be deemed to constitute,
a waiver of any privilege with respect to any document not produced. The production of

El ~ a document subject to a claim of privilege or other objection 'and the failure to make a
claim of privilege or other objection with respect thereto shall not constitute a waiver of a

E privilege or objection....

5
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such orders as to what is an inadvertent disclosure. See Baxters TravenolLabs., Inc. v. AbbottLabs.,

117 F.R.D. 119 (N.D. Ill. 1987) (disclosure not inadvertent under the circumstances).

Thus, an order requiring the return of an inadvertently disclosed document may help in the K
instant litigation, but it still requires careful counsel to claim privilege even where she doesn't care

about disclosure, and it still requires counsel to conduct an extensive pre-production review for 71

privilege.

Because both concepts are important to a discussion of possible legislative remedies for the F
above described problem, the next two sections of this memorandum attempt briefly to describe the L
case law on 1) the effect of inadvertent waiver and 2) the scope of waiver based upon disclosure of

documents during the litigation process.

Inadvertent waiver L

The courts have taken three different approaches to inadvertent disclosure: 1) inadvertent

disclosure does not waive the privilege even with regard to the disclosed document; 2) inadvertent L

disclosure waives the privilege regardless of the care taken to prevent disclosure; 3) inadvertent

disclosure may waive the privilege depending upon the circumstances, especially the degree of care

taken to prevent disclosure of privileged matter and the existence of prompt efforts to retrieve the

document.

Perhaps the fewest number of cases take the first approach finding no waiver from K
inadvertent disclosure. The leading case is Mendenhall v. Barber-Greene Co., 531 F. Supp. 951,955

(1982). The court stated:

Mendenhall's lawyer (not trial counsel) might well have been negligent in failing to cull the

files of the letters before turning over the files. But if we are serious about the attorney-client
privilege and its relation to the client's welfare, we should require more than such negligence

by counsel before the client can be deemed to have given up the privilege. [citing Dunn

Chemical Co. v. Sybron Corp., 1975-2 Trade Cas. ¶ 60,561 at 67,463 (S.D.N.Y. 1975)] No K
waiver will be found here.

See also Conn. Mut. Life Ins. Co. v. Shields, 18 F.R.D. 448 (S.D.N.Y. 1955) (no evidence K
of intent to waive privilege).

I The opposite approach has been taken by a significant number of courts. Among the more K
frequently cited cases holding that an inadvertent disclosure waives the privilege regardless of the

circumstances is International Digital Systems Corp. v. Digital Equipment Corp., 120 F.R.D. 445,

449-50 (D. Mass. 1988). The court in International Digital Systems analyzed the three different

approaches to inadvertent disclosure. The court is particularly critical of theapproach that analyzes

E
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the precautions taken, noting that if precautions were adequate "the disclosure would not have

occurred." It added:

E When confidentiality is lost through "inadvertent" disclosure, the Court should not look at
the intention of the disclosing party. . . . It follows that the Court should not examine the

Eadequacy of the precautions taken to avoid "inadvertent" disclosure either.

The court adds that a strict rule "would probably do more than anything else to instill in
Sattorneys the need for effective precautions against such disclosure." 120 F.R.D. at 450.

The court in International Digital Systems relied upon Underwater Storage, Inc. v. United

EStates Rubber Co., 314 F. Supp. 546, 549 (D.D.C. 1970). In that case, the court stated:

The Court will not look behind this objective fact [of disclosure] to determine whether the

L plaintiff really intended to have the letter examined. Nor will the Court hold that the
inadvertence of counsel is not chargeable to his client. Once the document was produced for
inspection, it entered the public domain. Its confidentiality was breached thereby destroying

the basis for the continued existence of the privilege.

In accord areHarmony Gold U.S.A., Inc. v. FASA Corp., 169 F.R.D. 113, 117 (N.D.Ill. 1996)
("With the loss of confidentiality to the disclosed documents, there is little this court could offer the
disclosing party to salvage its compromised position.");; Ares-Serono v. Organon Int'l. B.-V, 160
F.R.D. 1 (D. Mass. 1994) (trade secrets privilege); Wichita Land & Cattle Co. v. Am. Fed. Bank,

L F.S.B. 148 F.R.D. 456 (D.D.C. 1992) (attorney-client and work product privileges).

The third or balanced approach is also taken by a significant number of courts. ManyE decisions cite the factors for determining whether waiver exists as a result of inadvertent disclosure
set forth in Hartford Fire Insurance Co. v. Garvey, 109 F.R.D. 323, 332 (N.D. Cal. 1985). In

E Hartford Fire, the Court relied upon the analysis in an earlier case, Lois Sportswear, U.S.A., Inc. v.
Levi Strauss & Co., 104 F.R.D. 103 (S.D.N.Y. 1985), which had found the following elements
significant in deciding the existence of a waiver, calling it the "majority rule":

(1) the reasonableness of the precautions to prevent inadvertent disclosure; (2) the time taken
to rectify the error, (3) the scope of discovery; (4) the extent of the disclosure; and (5) the
"overriding issue of fairness."

The court in Hartford Fire found there had been waiver under the circumstances.E
Other cases among the many taking a similar balancing approach to inadvertent disclosure

includeAlldread v. City of Grenada, 988 F.2d 1425 (5th Cir. 1993) (governmental privilege); Zapata
v, IBP, Inc., 175 F.R.D. 574, 576-77 (D. Kan. 1997) (work product privilege); Hydraflow, Inc. v.
Enidine, Inc., 145 F.R.D. 626, 637 (W.D.N.Y. 1993) (attorney-client privilege); Edwards v.[ Whitaker, 868 F.Supp. 226, 229 (M.D. Tenn. 1994) (attorney-client privilege).

7
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For more detailed descriptions of the various approaches see John T. Hundley, Annotation,
Waiver of Evidentiary Privilege by Inadvertent Disclosure - Federal Law, 159 A.L.R. Fed. 153
(2005); Note, Jennifer A. Hardgrove, Scope of Waiver ofAttorney-Client Privilege: Articulating a

Standard That Will Afford Guidance to Courts, 1998 UIll. L. Rev. 643, 659.

The scope of waiver based upon disclosure of documents during the litigation process

A decision that an inadvertent disclosure results in waiver with respect to the disclosed K
document does not necessarily mean that the privilege is waived with regard to all communications
dealing with the same subject matter. As in the case of the effect of an inadvertent disclosure with H
regard to a disclosed document, there are various approaches to the issue of subject matter waiver.

Some courts hold that even where an inadvertent disclosure results in a waiver with regard
to the disclosed documents themselves, there is no waiver with regard to other communications -

even those dealing with precisely the same subject matter.

For example, in Golden Valley Microwave Foods, Inc. v. Weaver Popcorn Co., Inc. 132

F.R.D. 204 (N.D. Ind. 1990), the court found that there had been a waiver of the attorney client
privilege based upon an inadvertent disclosure. Waiver was found under either the strict or

balancing approach. However, the court limited the waiver to the actual document produced, stating
(132 F.R.D. at 208):

Laying aside for the moment the question of whether the attorney-client privilege has been

waived as to the letter, the court could find no cases where unintentional or inadvertent
disclosure of a privileged document resulted in the wholesale waiver of the attorney-client

privilege as to undisclosed documents concerning the same subject matter. [citing Marcus,
supra, at 1636]. K
International Digital Systems Corp. v. Digital Equipment Corp., 120 F.R.D. 445,449-50 (D.

Mass. 1988), discussed above, is a leading case for the strict approach to inadvertent disclosure. Yet,

the court in that case refused to find subject matter waiver.

In Parkway Gallery Furniture, Inc. v. Kittinger/Pennsylvania House Group, Inc., 116 F.R.D. K
46, 52 (M.D.N.C. 1987), the court used the balancing test to find waiver with regard to an

inadvertent disclosure. However, the court noted:

The general rule that a disclosure waives not only the specific communications but also the

subject matter of it in other communications is not appropriate in the case of inadvertent

disclosure, unless it is obvious a party is attempting to gain an advantage or make offensive K
or unfair use of the disclosure. In a proper case of inadvertent disclosure, the waiver should

cover only the specific document in issue. K
8K
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Despite the strong language in cases such as Golden Valley, other courts have in fact found
subject matter waiver even where the disclosure was inadvertent. E.g., In re Sealed Case, 877 F.2d
976 (D.C. Cir. 1989); In re Grand Jury Proceedings, 727 F.2d 1352 (4th Cir. 1984); Nye v. Sage

L Prods., Inc., 98 F.R.D. 452 (N.D. Ill. 1982) (court notes that plaintiffs had secured no agreement
from defendants that inadvertent disclosure would not waive privilege with respect to other

E documents); Duplan Corp. v. DeeringMilliken, Inc., 3Y7 F. Supp. 1146 (D.S.C. 1974) (statement
of intent not to waive privilege ineffective); Malco Mfg. Co. V. Elco Corp., 307 F. Supp. 1177 (E.D.
Pa. 1969) (attempt to reserve privilege ineffective).E

Other courts have applied a subject matter waiver but have limited that waiver-in some way
based upon the circumstances - often indicating a concern for fairness to both of the parties. For

E example in Hercules, Inc. v. Exxon Corp., 434 F. Supp. 136, 156 (D. Del. 1977), the court applied
subject matter waiver but noted:

E The privilege or immunity has been found to be waived only if facts relevant to a particular,
narrow subject matter have been disclosed in circumstances in which it would be unfair to
deny to the other party an opportunity to discover other relevant facts with respect to that

subject matter.

See also In re Grand Jury Proceedings Oct. 12, 1995, 78 F.3d 251 (6th Cir. 1996)L -(intentional, non-litigation disclosure; waiver of subject matter, but subject matter limited under the
circumstances); Weil v. Inv./Indicators, Research and AMgmt., Inc., 647 F.2d 18 (9th Cir. 1981)
(subject matter waiver; however, because disclosure made early in proceedings and to opposing
counsel rather than the court, the subject matter of the waiver is limited to the matter actually
disclosed and not related matters); In re Sealed Case, 877 F.2d 976 (D.C. Cir. 1989) (determination
of subject matter of waiver depends on the factual context); Goldman, Sachs & Co. v. Blondis, 412
F. Supp. 286 (D.C. Ill. 1976) (disclosure at deposition; waiver limited to specific matter disclosed
at deposition rather than broader subject matter); Perrignon v. Bergen Brunswig Corp., 77 F.R.D.

E 455 (D.C. Cal. 1978) (same).

The Marcus article surveys the cases up to that point in time in great depth. The author usesKthe case of Transamerica Computer Co. v. IBM, 573 F.2d 646 (9th Cir. 1978) as an example of a
court that appropriately considered the circumstances of the case in determining the existence of

rwaiver. In Transamerica Computer, the court considered whether the inadvertent disclosure of
Ldocuments in an earlier case waived the privilege in this case. The court determined that it did not,

based upon the extreme logistical difficulties of protecting documents in the earlier case.

E Marcus argues that waiver should be analyzed in terms of fairness, stating, "the focus should
be on the unfairness that results from the privilege-holder's affirmative act misusing the privilege
in some way." (84 Mich. L. Rev. at 1627). Elsewhere in the article, the author states (84 Mich. L.

Rev. at 1607-08):

E
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This article therefore concludes thatthe focus should be on unfairness flowing from the act K
on which the waiver is premised. Thus focused, the principal concern is selective use of
privileged material to garble the truth, which mandates giving the opponent access to related
privileged material to set the record straight. . L

Contrary to accepted dogma that all disclosures Work a waiver, the article suggests that there
is no reason for treating disclosure to opponents or others as a waiver unless, there is

legitimate concern about truth garbling or the material has become so notorious that decision
without that material risks making a mockery of justice.

Marcus expands on his "truth garbling" point later in the article where hea raises the
possibility that the use of disclosed information, while still protecting other inf6rmation through the

exercise of the privilege, might result in a- distortion of the facts. He refers to cases involving the

Fifth Amendment privilege against self-incrimination, including Rogers v. United States, 340 U.S. 77
367, 371" (1951). Marcus notes (84 Mich. L. Rev. at 1627-28): 1

Similarly with the attorney-client- privilege, the courts have condemned "selective i
disclosure," in which the privilege-holder picks and chooses parts of privileged items,
disclosing the favorable but withholding the unfavorable. It is the truth-garbling risk that

results from such affirmative but selective use of privileged material, rather than the mereLE,
fact of disclosure, that justifies treating such revelations as waivers.

Even where there is no use of the disclosed communications by the privilege holder, it is also

possible that the matter disclosed has become-so much a part of the common knowledge that

protection of the other •communications dealing with the same subject matter makes no sense.

Marcus states (84 Mich. L. Rev. at 1641- 42):

K
At some point widespread circulation of privileged information threatens to make a mockery

ofjustice if, due to his inability to obtain the information or offer it in evidence, the opponent

is subjected to a judicial result that many others (who do have the information) know to be K
wrong. Very strong fairness arguments then counsel disclosure, and the interest in preserving

the privilege diminishes to the vanishing point. This, indeed, seems to be a central concern

of courts that condemn "selective disclosure" to some but not others. L

Selective Waiver K
Only the Eighth Circuit has held that a selective waiver of the attorney-client privilege

applies whenever a client discloses confidential information to a federal agency. Other courts

10
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Lhave suggested that a selective waiver may apply if the client has clearly communicated his or her
intent to retain the privilege, such as by entering into a confidentiality agreement with the federal

agency. The First, Third, Fourth, Sixth, and D.C. Circuits have expressly held that when a client
L discloses confidential information to a federal agency, the attorney client privilege is lost. Cases from

the Third and Sixth Circuits have held that disclosure destroys the privilege, even in the presence of
[a confidentiality agreement.

Cases permitting selective waiver

The court in Diversified Industries, Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1977) adopted

E a selective waiver approach. Diversified Industries had conducted an internal investigation over a

possible "slush fund" that may have been used to bribe purchasing agents of other corporations to
7 Ibuy its product. The Securities and Exchange Commission instituted an official investigation of

L Diversified and subpoenaed all documents relating to Diversified's internal investigation. Without
entering into a confidentiality agreement, Diversified voluntarily complied with the SEC's request.
Subsequently, Diversified was sued by one of the corporations affected by the alleged bribery
scandal. The plaintiff in that suit sought discovery of the materials disclosed to the SEC, arguing that
the attorney-client privilege was waived when privileged material was voluntarily disclosed to the
SEC. The Eighth Circuit rejected this argument, holding that because the documents weredisclosed
in a "separate and nonpublic SEC investigation... only a limited waiver of the privilege occurred."
572 F.2d at 611. The court explained, "To hold otherwise may have the effect of thwarting the[developing procedure of corporations to employ independent outside counsel to investigate and
advise them. "Id.

Some district courts outside the Eighth Circuit have adopted the Diversified approach to
waiver, holding that the attorney-client privilege may be selectively waived to federal agencies even
in the absence of an agreement by the agency to keep the information confidential. For example, in
In re Grand Jury Subpoena Dated July 13, 1979, 478 F. Supp. 368, 373 (D. Wis 1979), the court

Lheld that cooperation with federal agencies should be encouraged, and therefore refused to treat
disclosure of privileged information to the SEC as a waiver of the corporation's attorney-client

Lprivilege. See also In re LTVSec. Litig., 89 F.R.D. 595, 605 (N.D. Tex. 1981), where the court held
that disclosure of privileged information to a federal agency does not always constitute an implied
waiver of the attorney-client privilege. The court explained that, because the client did not intend to

L waive the privilege and assertion of the privilege was not unfair, the client's "disclosure of .
materials to the SEC does not justify [a third party's] discovery of the identity of those documents.

E
L

General rejection of selective waiver
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In United States v. Massachusetts Institute of Technology, 129 F.3d 681 (1 st Cir. 1997), the J
court held that the attorney-client privilege was lost when MIT disclosed privileged materials to the

Department of Defense. The documents had been disclosed voluntarily to the DOD pursuant to a r7

regular audit. The same documents were sought as part of an IRS investigation. In rejecting the

Diversified approach, the court explained that selective waiver was unnecessary because "agencies

usually have means to secure the information they need and, if not, can seek legislation from

Congress." 129 F.3d at 685. The court added that applying the general principle of waiver of

privilege to any third party disclosure •"makes the law more predictable and certainly eases its

administration. Following the Eighth Circuit's approach would require, at the very least, a new set

of difficult line-drawing exercises that would consume time and increase uncertainty." Id.,

Reporter's Comment: The MIT rationale ignores the fact that while regulators might have

the "means to secure the information they need," those "means" may 1) require substantial effort and t

cost, and 2) may never lead to the recovery of privileged information. Judge Boggs has critiqued the

MIT rationale as follows:

The court, as well as other courts addressing this question, argues that the government has
"other means" to secure the information that they need, while conceding that those other

means may consume more government time and money. Massachusetts Inst. of Tech., 129 j

F.3d at 685. Presumably, the court is referring to search warrants or civil discovery. It should

be emphasized, however, that the government has no other means to secure otherwise

privileged information. That the documents or other evidence sought is privileged permits

the target of, an investigation to refuse production through civil discovery, to quash any

subpoena duces tecum, or to prevent the admission of the privileged information even by the

government. The only way that the government can obtain privileged information is for the LE

holder of the privilege voluntarily to disclose it. The court's argument about the adequacy of

other means, suggesting that the only difference between them and voluntary disclosure is F

cost, requires the premise that all privileged information has a non-privileged analogue that L
is discoverable with enough effort. That premise, however, does not hold.

LE
In re Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d 289, 311 (6th Cir.

2002) (Boggs, J., dissenting). Thus, a waiver rule that promotes voluntary disclosure - without

resort to these other means, which are unlikely to be successful anyway-- promotes efficiency and

saves expense on the part of the government. [

L

In Permian Corp. v. United States, 665 F.2d 1214 (D.C. Cir. 1981), Permian sought attorney- E
client protection for documents sought by the Department of Energy. The documents had previously

been disclosed to the SEC. The court rejected the approach of the Diversified case and held that the
L
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privilege had been waived by the SEC disclosure. The court stated that "[v]oluntary cooperation
with government inyestigations may be a laudable activity, but it is hard to understand how such
conduct improves the attorney-client relationship." 665 F.2d at 1221. The court added that the
"client cannot be permitted to pick and choose among his opponents, waiving the privilege for some
and resurrecting the claim of confidentiality to obstruct others, or to invoke the privilege as to

communications whose confidentiality he has already compromised for his own benefit.... The
attorney-client privilege is not designed for such tactical employment." Id.

Rejection of selective waiver even with a confidentiality agreement

Two prominent cases, from the Third and Sixth circuits, have rejected selective waiver, even
when privileged material is disclosed to a federal agency pursuant to a confidentiality agreement.

In Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1991),

Westinghouse had voluntarily turned over privileged material to the SEC and to the Department of

Justice in connection with investigations concerning the bribing of foreign officials. Westinghouse

said that its disclosures to the SEC were made in reliance upon SEC regulations providing that

"information or documents obtained in the course of an investigation would be deemed and kept

confidential by SEC employees and officers unless disclosure was specifically authorized." 951 F.2d

at 1418, n. 4 citing 17 C.F.R. § 240.0-4 (1978). The disclosures to the DOJ were subject to an

agreement expressly providing that review of corporate documents would not constitute a waiver of

Westinghouse's work product and attorney-client privileges. The Republic of the Philippines

brought suit against Westinghouse alleging the bribing of former President Marcos to obtain a power

plant contract. The Republic sought discovery of the documents Westinghouse had previously

disclosed to the federal agencies. The court held that Westinghouse had waived the attorney-client
privilege by its voluntary disclosure of privileged material to the SEC and DOJ. The court noted

(951 F.2d at 1425):

[S]elective waiver does not serve the purposeof encouraging full disclosure to one's attorney
in order to obtain informed legal assistance; it merely encourages voluntary disclosure to

government agencies, thereby extending the privilege beyond its intended purpose....
Moreover, selective waiver does nothing to promote the attorney-client relationship; indeed,
the unique role of the attorney, which led to the creation of the privilege, has little relevance

to the selective waiver permitted in Diversified....

The traditional waiver doctrine provides that disclosure to third parties waives the

attorney-client privilege unless the disclosure serves the purpose of enabling clients to obtain

informed legal advice. Because the selective waiver rule in Diversified protects disclosures
made for entirely different purposes, it cannot be reconciled with traditional attorney-client

privilege doctrine. Therefore, we are not persuaded to engraft the Diversified exception onto
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the attorney-client privilege. Westinghouse argues that the selective waiver rule encourages
corporations to conduct internal investigations and to cooperate with federal investigative
'agencies. We agree with the D.C. Circuit that these objectives, however laudable, are beyond E

the intended purposes of the attorney-client privilege, see Permian, 665 F.2d at 1221, and
therefore we find Westinghouse's policy arguments irrelevant. to our task of applying the
attorney-client privilege to this.case. In our view, to go beyond the policies underlying the 1

attorney-client privilege on the rationale, offered by Westinghouse would be to create an
entirely new privilege.

The court also noted that in 1984, Congress had rejected an amendment to the Securities and
Exchange Act of 1934, proposed by the SEC, that would have established a selective waiver rule
regarding documents disclosed to the agency. 951 F.2d at 1425, citing SEC Statement in Support K
of Proposed § 24(d) of the Securities and Exchange Act of 1934, in 16 Sec.Reg. & L.Rep. at 461
(March 2, 1984). A regulation to the same effect was proposed, but not adopted, in connection with
the Sarbanes-OxleyAct. See proposed 17 C.F.R. § 205.3 (e)(3), http://www.sec.gov/rules/final/33-
8185.htm (Viewed Oct. 5, 2005). The Commission indicated that the regulation, although included
in the final draft of the regulations implementing Sarbanes-Oxley, was not adopted because of the
Commission's concern about its authority to enact such a provision. In its final report, the Ll
Commission reiterated its position that there were strong policy reasons behind such a provision and
that, because of those policy'reasons, it still intended to enter into confidentiality agreements. Id.,

Relevant to the question of scope of waiver, the court in Westinghouse also held that the
privilege is waived only as to those communications actually disclosed, "unless a partial waiver
would be unfair to the party's adversary." Id. at 1426 n.12. If partial waiver disadvantages the E
adversary by allowing the disclosing party to present a one-sided story to the court, the privilege
would be waived-as to all communications on the same subject.

The court in Westinghouse distinguished between the attorney-client and work product

privileges and stated that a disclosure to another party might not necessarily operate as a waiverof [
the work product privilege. Disclosures in aid of an attorney's preparation for litigation would still
be protected. However, the court found that disclosure to the federal agencies in this instance did

operate as a waiver, because the disclosures were not made to further the goal underlying the work E
product doctrine - the protection of the adversary process. Id. at 1429.

The court in In re Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d L
289 (6th Cir. 2002) also rejected a selective waiver doctrine for both the attorney-client and work

product privileges, even in the face of an express confidentiality agreement. In that case, the

Department of Justice had conducted an investigation of possible Medicare and Medicaid fraud. K
Columbia/HCA had disclosed documents to the DOJ under an agreement with "stringent"

cohfidentiality provisions. Id. Numerous lawsuits were then instigated against Columbia/HCA by

insurance companies and private individuals. These plaintiffs sought discovery of the materials E
disclosed to the DOJ. Columbia/HCA raised attorney-client and work product privilege objections.

The court expressly rejected the application of selective waiver for either privilege under these
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circumstances. In rejecting the argument that the confidentiality agreement precluded waiver, the

court noted that the attorney-client privilege was "not a creature of contract, arranged between

parties to suit the whim of the moment." Id. at 303. The court further reasoned that allowing federal

agencies to enter into confidentiality agreements would be to allow those agencies to "assist in the

obfuscating the truth-finding process." Id.

L- Reporter's Conmnent: The court in Westinghouse recognizes that enforcement of selective waiver

is good policy because it encourages cooperation with government investigations. But it dismisses

this policy argument as "beyond the intended purposes of the attorney-client privilege." Yet at the

point of disclosure to a government regulator, the relevant question is not the purpose of the

attorney-client privilege, but rather whether the purposes behind the law of waiver of the privilege

are effectuated. Judge Boggs, dissenting in Columbia, critiques the Westinghouse argument as

follows:

It is not clear why an exception to the third-party waiver rule need be moored to the

justifications of the attorney-client privilege. More precisely, we ought to seek guidance from

the justifications for the waiver rule to -which the exception is made. Those justifications are
not exactly coincident with the justifications for the privilege itself * * * The preference
against selective, use of privileged material is nothing more'than a policy preference, and

really also has very little to do with fostering frank communication between attorney and
client. The question for this court is one of policy: Whether the benefits obtained by the
absolute prohibition on strategic disclosure outweigh the benefits of the information of which
the government has been deprived by the rule? As the harms of selective disclosure are not

-altogether clear, the benefits of the increased information to the government should prevail.

Recognition of selective waiver where a confidentiality agreement exists

A'few courts have at least indicated that they would recognize selective waiver where there
was an express reservation of confidentiality before disclosure.

The leading decision taking this position is Teachers Insurance & Annuity Association of
America v. Shamrock Broadcasting Co., 521 F. Supp. 638 (S.D.N.Y. 1981). The court held in that
case that a waiver of the attorney-client privilege occurs upon disclosure oflprivileged information
to a federal agency "only if the documents were produced without reservation; no waiver [occurs]
if the documents were produced to the SEC under a protective order, stipulation or other express
reservation of the producing party's claim of privilege as to the material disclosed." Id. at 646. The

15

320



Li

court noted: K
[A] contemporaneous reservation or stipulation would make it clear that... the disclosing
party has made some effort to preserve the privacy of the privileged communication, rather
than having engaged in abuse of the privilege by first making a knowing decision to waive
the rule's protection and then seeking to retract that decision in connection with subsequent
litigation.

In In re Steinhardt Partners, L.P., 9 F.3d 230 (2d Cir. 1993), the court rejected the
Diversified selective waiver approach with regard to prior disclosures of documents to the SEC that Ll

would otherwise have been protected as work product. However, after so holding, the court stated
(Id. at 236):

In denying the petition, we decline to adopt a per se rule that all voluntary disclosures to the
government waive work product protection. Crafting rules relating to privilege in matters of
governmental investigations must be done on a case-by-case basis.... Establishing a rigid
rule would fail to anticipate situations... in which the SEC and the disclosing party have
entered into an explicit agreement that the SEC will maintain the confidentiality of the K
disclosed materials.

See also Dellwood Farms, Inc. v CargillInc., 128 F.3d 1122,,1127 (7th Cir. 1997) (claim
of law enforcement privilege could have been maintained after government had disclosed
information to a third party if the disclosure had been made under a confidentiality agreement); Fox
v. Cal./Sierra Fin. Serv., 120 F.R.D. 520, 527 (N.D. Cal. 1988) (privilege lost "without steps to E
protect the privileged nature of such information;" follows Teachers Insurance); In re M & L Bus.
Mach. Co., 161 B.R. 689, 697 (D. Colo. 1993) ,(prior disclosure to United States Attorney under a
confidentiality agreement did not waive privilege against a private party).

K
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E II. Ken Broun's Memo on the Impact of the Draft Rule 502 on Waiver of

L Privilege in a State Action

If a statute or rule governing inadvertent waiver, scope of waiver and selective waiver of anLevidentiary privilege is to be effective in eliminating the need for unnecessarily burdensome
document review and rulings on privilege in mass document cases, the provision would have to be
binding in all courts, state and federal. The proposed rule, as submitted to the Committee, is drafted
with the intent to accomplish that end as broadly as possible, at least with regard, to the attorney-
client privilege and work product protection.

My conclusion is that, in order to be binding in bothfederal and state courts, the Rule would
have to be enacted by Congress using both its powers to legislate in aid of the federal courts under
Article III of the Constitution and its commerce clause powers under Article I. Although a Rule
might be enacted, binding on the states, setting forth waiver rules for all evidentiary privileges where
a disclosure is made in the course of federal litigation, a Rule governing disclosure in other
circumstances would have to be limited to areas that affect interstate commerce- probably limiting

L the permissible scope to attorney-client privilege and work product protection. A separate rule
might be considered that dealt with disclosures of matters covered by other privileges (e.g., marital

FT communications or psychotherapist-patient communications) in the course of litigation. However,
virtually all of the waiver problems that the Committee is trying to address concern the attorney-
client privilege or work-product protection.

L

1. Possible limitations on federal court rulings dealing with waiver of privilege

A. Power to bind the states in the absence of a Rule

I 7In the absence of a Congressionally-adopted rule, there may well be limitations on the power

of a federal court to bind the state courts with regard to waiver or non-waiver of an evidentiary
privilege.

There is no question that a federal court has the power to limit the use of information
obtained in discovery. Protective orders, especially those involving trade secrets, abound and have
universally been upheld. See E.I. DuPont De Nemours Powder Co. v. Masland, 244 U.S. 100, 103
(1917); Chem. & Indus. Corp. v. Druffel, 301 F.2d 126,130 (6th Cir. 1962); 8 Charles Alan Wright,[ Arthur R. Miller & Richard L. Marcus, Federal Practice and Procedure § 2043.

However, limiting the use of documents or even information obtained in discovery is
rdifferent from ruling that disclosures or other actions taken in federal court do or do not constitute
L a waiver of state evidentiary privileges. The most significant case dealing with this issue is Bittaker

v. Woodford, 331 F.3d 715 (9th Cir. 2003). Bittaker was an en banc decision of the Ninth Circuit
involving the scope of a habeas petitioner's waiver of the attorney-client privilege. The district court
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had held that the petitioner had waived the attorney-client privilege by filing a claim based on [1
ineffective assistance of counsel. The court, however, entered a protective order precluding use of
the privileged materials for any purpose other than litigating the federal habeas petition - including
barring the state from use of the information in a re-prosecution. The state appealed claiming that
the court had no authority to prevent a state court from dealing with the issue of waiver of privilege
under state privilege rules. A majority of the en banc court, in an opinion written by Judge Kozinski,
held ,that the district court's order effectively determined, thatthere would be no waiver of the

privilege in a subsequent state trial. The' court held that the district courthad the power to determine
the, limits of the waiver and to make that-determination binding ,n the state courts. The opinion
noted that a waiver limiting the use of privileged conuiemjcati1ons to a4djudicating the ineffective
assistance of counsel claim fully serves federal interest, as well as preserving "the state's vital
interests in safeguarding the attorney-client privilege in criminal cases.'",,33 1 F.3d at 722. The courtLK
further noted that ihe courts of California "remain free, of, course to determine whether Bittaker
waived his attomey-client privilege on some basis other, than his disclosure of privileged information
during the course of the. federal litigation." 331, F.3d at 726. jjemphasis by the, court]

On one level, Judge Kozinski' s opinion is compelling from a policy standpoint. Limiting the

use of information covered by the attorney-client privilege,,to dealing with the ineffective assistance LAI
appropriately limits the waiver to what is necessry tpý resolve the petitioner's claim. Arguably, the
petitioner would pay too high a price, for his attack on, the prosecution if.the information were to be E
permitted to be used by the state in a re-prqsecution. [et, the two concurring judges also make a
valid point, one relevant to the power of the federal courts in dealing with waiver of privilege in aste rls awhen cio IJue II c7i
statute or rule such as we have under consideration. JudgesO: Scannlain and Rawlinson concurred
in Bittaker on the basis that the judge's order should not be interpreted as dealing with the scope of L

the privilege under state law. Rather, the order should be interpreted as preventing the use of
iI

information obtained in the federal litigation but would not prevent the state from the use of the same
information obtained from another source if the. Califonmia lav would so permit. The privilege law
of California would govern in any re-prosecution of the defendant. The courts of that state should
be free to determine whether or not the privilege had beenwaived. The federalL courts have a right
to limit the use of information obtained inr connection with its litigation - as in trade secrets cases
-but no power to determine the application of a state privilege in the state courts.

At least one lower court has refused to issue an order having the effect that the majority in L

Bittaker prescribed. In Fears v. Bagley, 2003 WL 23770605 (S.D. Ohio 2003), the court rejected
the reasoning of the majority in Bittaker and ordered only that the state would be bound to keep the E
information obtained confidential but that the courtwould not decide the issue of waiver ofprivilege
in a subsequent state court proceeding.,

Even though not a controlling precedent, the Bittaker case is useful in framing the issues.
Although, as the court notes, the case involves a waiver by implication rather than an intentional or
inadvertent disclosure of a privilege document (see 331 F.3d at 719-20), the case squarely presents
the issue of the power of a federal court, at least in the absence of a Congressionally-enacted rule,
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L to affect the future application of a state court privilege. As the divided opinion in Bittaker

graphically illustrates, the result is far from clear.

B. The effectiveness of a Federal Rule of Evidence or Civil Procedure, adopted under
L Congress's Article III powers, to bind the statesL

That the question of whether an individual court has the power to issue an order affecting

L subsequent state court proceedings is in doubt does not necessarily mean that such a power might

not be conferred by rule or statute. Arguably, an issue such as that raised in Bittaker could be based

on the absence of a common law rule conferring authority on the court to make such orders bindingKon the state courts - an absence that might be corrected by the adoption of a rule or statute governing

the issue.

K28 U.S.C. § 2074(b), providing that any "rule creating, abolishing, or modifying an

evidentiary privilege" must be approved by an act of Congress, was adopted by Congress and
obviously could be modified or eliminated by Congress. Furthermore, Congress could itself adopt

Rule without going through the Rules Enabling Act, 28 U.S. C. § 2072(b). See, e.g., Fed. R. Evid.

413-415.

LA rule that governed the effect on evidentiary privilege of disclosure of a document in the
course of federal court litigation would almost certainly survive an attack on its constitutionality.

Congress has broad powers to legislate in aid of the federal courts, whether through the Rules

Enabling Act process or independently. Congress's power stems'from Article III, § 1 and Article I,
§ 8 cl. 9, giving it power to establish lower tribunals, as well as the necessary and proper clause of
Article I, § 8, cl. 18. 'The broad power of Congress to describe and regulate modes of proceeding
was established early in our Constitutional history. See Wayman v. Southard, 23 U.S. 1 ( 825);

Livingston v. Story, 34 U.S. 632, 656 (1835). See also the often quoted dissent by Justice Reed in

Erie RR v. Tompkins, 304 U.S. 64, 92 (1938) ("no one doubts federal power over procedure").
L

Some have argued that the power of Congress to enact legislation dealing with proceduralKmatters is broader than that delegated to the courts under the Rules Enabling Act. See, e.g., Leslie
M. Kelleher, Taking "Substantive Rights" (in the Rules Enabling Act) More Seriously, 74 Notre
Dame L. Rev. 47, 94, 103 (1998).' However, whatever the merit of the debate over the extent of

3Authors like Kelleher question whether Congress intended to delegate to the courts all of

its power to establish procedure under Article III and the necessary and proper clause of Article I.
Section 2072(b) prohibits rules that abridge, enlarge or modify any substantive right. The
limitation was intended to reach not only federalism concerns but also to deal with the allocation

L of authority between Congress and the Courts. See Stephen B. Burbank, The Rules Enabling Act
of 1934, 130 U.Pa.L.Rev. 1015, 1187 (1982). Certainly, Congress has established statutes dealing
with clearly procedural matters, such as venue (28 U.S. C. § 1391) outside of the rules process.

L The argument is that there are certain policy matters, even though, involving procedure, that
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Congressional delegation, the issue is moot if the Rule is in fact enacted by Congress rather than
promuilgated through the Rules Enabling Act process.

It is unlikely that a rule limited to disclosures made in the course of federal litigation would H
be held invalid. Hanna v. Plumer, 380 U.S. 460,472 (1965) established that theCongress's power
delegated under the Rules Enabling Act extends to matters that fall in the "uncertain area between mI
substance and procedure, [but] are rationally capable of classification as either." The Court, has Li
never found a Rule invalid for impermissibly affecting a substantive right, see, e.g., Thomas D.
Rowe, Jr., Not Bad for Government Work. Does Anyone Else Think the Supreme Court is Doing a H
Hafwvay Decent Job in iv E rie-Hanna Jurisprudence, 73 Notre Dame L. Rev. 963 (1998); Paul D. L

Carrington & Derek P. Apanovitch, The Constitutional Limits of Judicial Rulemaking: The
Illegitimacy of Mass-Tort Settlements Negotiated Under Federal Rule 23, 39 Ariz. L. Rev. 461
(1997).

One could argue about whether rules governing evidentiary privileges are essentially
procedural or essentially substantive. However, even writers who objected to the enactment of the
proposed Federal Rules of Evidence governing privilege assumed the power of Congress to enact
such rules, arguing against their adoption on policy grounds. See, e.g., Louise Weinberg, Choice H
of Law and the Proposed Federal Rules of Evidence: New Perspectives, 122 U. Penn. L. Rev. 594
(1974). See also Earl C. Dudley, Jr., Federalism and Federal Rule of Evidence 501: Privilege and'
Vertical Choice of Law, 82 Geo. L. J.1781 (1994) (arguing for an amendment of Fed.R.Evid.501 H
to provide for deference to state privileges in most cases).

The ability of the Rules to bind state court actions has been clearly established. For E
example, a federal court determination of the preclusive effect of a judgment controls state action
with regard to thatjudgment. SemtekIntl. Inc. v. Lockheed Martin Corp., 531 U.S. 497 (2001). See
also Stewart Organization v. Ricoh, 487 U.S. 22 (1988) ( federal law, not state law with regard to L
enforceability of forum selection clauses governed transfer under 23 U.S.C. § 1404); Burlington
Northern RR v. Woods, 480 U.S. 1 (1987) (Fed.R.App.P 38, not state law, governed issue of
damages after unsuccessful appeal).

The principle of the supremacy of federal law has been applied to state procedural rules
where federal substantive law is preemptive. See, e.g., Felder v. Casey, 487 U.S. 131 (1988) (federal
civil rights law prevented state from applying its notice of claim rule in a federal civil rights action
filed in state court); Dice v. Akron, C. & YR. Co., 342 U.S. 359 (1952) (validity of a release under

should be left to Congress at least in part because state interests are in fact represented in
Congress. See Paul J. Mishkin, Some Further Last Words on Erie - The Thread, 87 Harv. L. Rev.
1682, 1685 (1974). For example, under § 2074(b), Congress left for itself issues involving L
evidentiary privileges. It determined that it should decide such issues; it did not determine that
legislation about such issues was beyond its powers. See Kelleher, 74 Notre Dame L. Rev. at
111. LJ
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E Federal Employers Liability Act determined by federal law); Brown v. Western Ry. ofAla., 338 U.S.
294 (1,949) (federal pleading test should have been applied in FELA action filed in state court).

On the other hand, it would be difficult to argue that a Rule governing the effect of a
disclosure outside of the litigation process - e.g., disclosure to an administrative agency or in private

F settlement negotiations before any litigation had begun - would be within the power of Congress
under Article III.

Despite the wide berth to enact procedural rules established both in the cases and the legal
literature, the language in Hanna would have to be considered on its face - the rule would have to
be rationally capable of classification as either substance or procedure. Fairly recent cases, althoughF not invalidating rules of procedure, have interpreted the rules somewhat narrowly so as to avoid

L
application in a way that might conflict with state substantive policy. See, e.g., Kamen v. Kemper
Financial Services Inc., 500 U.S. 90 (1991) (limitations on application ofFed.R.Civ. P. 23.1 dealingE ~with the demand' requirement in a shareholders derivative ýaction); Gasperini v. Center for
Humanities, Inc., 518 U. S. 415 (1996) (application of Fed.R. Civ.P. 59 and the test for grantingw a

new trial); Amchem Products,, Inc. v. Windsor 521 U.S., 591 (1997) (settlement class certificationL under Fed.R.Civ.P. 23 interpreted in light of constitutional limitations on the powers of Congress).

Any Rule seeking to have an effect beyond disclosure in the course of litigation would likely
face a challenge that it was not rationally capable of classification as procedural. Arguments could
be made in support of such legislation - e.g., that the most significant likely impact of the waiver

r rules would be in the federal courts - but the risk of a finding that the rule would not be binding on
L the states would be significant.

7In order to prevent more constitutional comfort for a rule dealing with disclosures outside
L the litigation process, Congress's commerce powers would have to come into play.

7
L C. The constitutionality of a Rule, binding on the states, governing waiver of

evidentiary privilege if enacted by Congress under its Commerce Clause powers.

A strong argument could and has been made for a federalized attorney client privilege
enacted by Congress under its Commerce Clause powers. (Art. I, §8, cl. 3). The Rule underLI consideration would federalize issues of inadvertent and selective waiver and scope of waiver with'
regard to the attorney-client privilege and attorney work-product protection. If the power exists for
a federalized attorney-client privilege, presumably a rule that affected only an aspect of that
privilege, and its close relative - work-product protection - would also pass constitutional scrutiny.

Timothy P. Glynn, in his article, Federalizing Privilege, 52 Amer. U. L. Rev. 59, 156-171,
L• (2002), argues that Congress would have the power under the Commerce Clause to enact'a federal

law of attorney-client privilege that would apply to the states. He recognizes that the Supreme Court

E has served notice that Congress's powers under the commerce clause have outer boundaries. Thus,
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in United States v. Lopez, 514 U.S. 549 (1995), the Court invalidated an act making the possession K
of a gun on or near school premises a crime as beyond the commerce clause powers. It took the
same action with regard to an act providing a federal civil, remedy for the victims of gender-
motivated violence. United States v, Morrison, 529 U.S. 598 (2000). Glynn points out the obvious K]
differences between legislation such as that involved in Lopez and Morrison and a regulation that
fosters and protects the economic and commercial activity between attorneys and clients. He adds
that the "attorney-client privilege protects communications upon which! the industry's article of Li
commerce - provision of legal services depends." 52-Amer. U. L. Rev. 159.

Glynn also raises the possibility that Congressional action might be limited by Tenth

Amendment considerations. There are recent cases that place limits on Congressional action because

of a violation of principles of federalism. For example, inNew York v. United States, 505 U.S. 144
(1992) the Court struck down a portion of the Low-Lpvel Radioactive Waste Policy Amendments

Act because it, in effect, required the states to implement legislation. Likewise, in Printz v. United

States, 521 U.S. 898 (1997), the Court invalidated a, provision in the Brady Handgun Violence

Prevention Act that would have required law enforcement officers to administer a federal program.

On the other hand, in Reno v. Condon, 528 U.S. 141 (2000), the Court upheld a provision of the
Driver's Privacy Protect Act that made no such demands on state legislators or local executive U
officials.

The Rule under consideration makes no demands on the states like the legislation in New F]
York and Printz. The rule is self-executing. It simply needs to be enforced by the courts of the state.
At least one author has questioned the power of Congress under the Tenth Amendment to enact

procedural rules unconnected with substantive federal rights. See Anthony J. Bellia Jr, Federal
Regulation ofState Court Procedures, 110 Yale L. J. 947 (2001). However, the legislation that was

the focus of the Bellia article, the Y2K Act, involved notice to defendants before commencing suit

- not a matter as integrally connected to the regulation of legal commerce as is the rule in question.

Arguably, the attorney-client related protections involve substantive protections. The "privilege

regulates, indeed protects and promotes, primary conduct and commercial activity - attorney-client
communications and the provision of legal services- and serves interests wholly extrinsic to the

litigation in which it is asserted." See Glynn, 52 Amer. U. L. Rev. at 165.

Although one could argue that Glynn takes the concept of a federal attorney-client privilege

too far, politically and as a matter of policy, by proposing a federal law totally supplanting state

attorney-client privileges, more modest legislation dealing simply with the existence and scope of

waiver seems likely to be upheld. It is also arguable that the Article I commerce clause rationale may

combine with the powers under Article III applicable in many instances to give a strong basis for the

legislation.

Nevertheless, the likely validity of such legislation dealing with attorney-client privilege or

work product protection may not extend to a statute that attempted to apply the same rules to F]
evidentiary privileges generally. Perhaps one could argue that in many contexts the psychotherapist-

patient privilege has some effect on commerce, although the concept stretches one's imagination.
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It is even more difficult to argue for a statute that affected privileges such as those for marital or

clergyman communications. Other privileges such as those involving law enforcement and the

qualified journalist's privilege may involve additional constitutional analyses including a

determination of the impact of the provisions on Firstor Sixth Amendment considerations.

Reporter's Comment: In drafting Rule 502 in light ofKen's analysis of statutory authority, we were

cognizant of situations in which waiver questions might not affect interstate commerce, and in those

situations, we decided as an initial matter not to extend the rule. The most important example is the

rule on mistaken disclosures. That rule is limited to mistaken disclosures made during the course of

discovery. Of course, mistaken disclosures may be made in other circumstances (e.g, a privileged

document is mistakenly included in a package of other materials sent to a friend). But disclosures

outside the litigation context might not affect interstate commerce, and so we decided not to cover

those situations.

There may also be situations in which state proceedings are so localized that they do not

affect interstate commerce, and in those cases a "federalized" waiver rule may be problematic. We

chose, however, not to carve out those proceedings in the rule, for at least two reasons: 1) They may

not exist; you don't have to go far to affect interstate commerce in a litigation; and 2) If they do exist,

they are hard to describe. We thought it best to leave the matter- to the implementing legislation.
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III. Ken Broun's Memo on the Scope of Waiver of Work Product

Proposed Rule 502(a) extends the waiver of both attorney-client privilege and work product

protection "to undisclosed information concerning the same subject matter if that undisclosed
information ought in fairness to be considered with the disclosed information." 'Some members of
the committee and others have raised the question of whether the draft proposed rule extends the L
waiver of work product privilege beyond the existing law.

Wright and Miller state that the disclosure of some documents does not destroy work-product E
protection for other documents. 8 C. Wright and A. Miller, Federal Practice and Procedure § 2024
at 209 (1970). However, an analysis of the cases dealing with the issue indicates that the statement
is too broad. Rather, the scope of the waiver depends upon considerations of fairness that include H
the nature of the disclosure giving rise to the waiver and the subsequent use of the protected
materials such as the presentation of testimony based on them. The case law is entirely consistent
with the language of proposed draft Rule 502.

The most important case on waiver of work product privilege is United States v. Nobles, 422
U.S. 225 (1975). In Nobles, the Court held that the defendant would, waive his work product
privilege by calling his investigator to testify about interviews with two prosecution witnesses. The
Court held that the investigator, if he testified, would have to disclose his report. The defendant
refused to tumrover the report and the investigator was precluded from testifying. The Court held E
that the preclusion was /appropriate - if the investigator testified, the report would have to be
disclosed. The testimony would waive the privilege "with respect to matters- covered in his

testimony." 422 U.S. at 239. In a footnote, the Court distinguished counsel's ordinary reference

to notes during the course of the trial from testimonial use of such materials. The effect of the

Court's ruling was that, not only was the work product protection waived with regard to matters
directly reflected in the report but to all related matters - a subject matter waiver. See also Chubb

Integrated Systems, Ltd. v. National Bank of Washington, 103 F.R.D. 52, 64,n. 3 (D.D.C. 1984)

(Nobles cited for the proposition that "the testimonial use of work-product constituted waiver of all H
work-product of same subject matter").

More recent cases from the Courts of Appeal and District Courts reflect a view that subject
matter waiver maybe more limited than suggested inNobles and that the limitation will depend upon

consideration of fairness under the circumstances. Reflective of that view is U.S. v. Doe, 219 F.3d

175 (2d Cir. 2000). InDoe, a corporation had asserted its attorney-client and work-product privileges
in its dealing with an ATF investigation concerning sales of firearms. A corporate officer testified

and made references to advice of counsel. The primary question was whether his references to

advice of counsel and disclosure of communications waived the corporation's attorney-client and H
work product privileges. The court noted that "the implied waiver analysis should be guided

primarily by fairness principles." 219 F.3d at 185. The court indicated that the district court, in

determining the existence and scope of waiver as a result of the corporate officer's disclosures, H
should consider such things as such as the witness's lack of legal training and the fact that the

disclosures were made before the grand jury where the corporation could gain nothing affirmative. H
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Specifically with regard to waiver of work product privilege, the court stated (219 F.3d at 191),
"[w]e believe that the district court on remand should consider further whether there was any waiver
of Doe Corp.'s work-product privilege, and, if there was, the proper scope of the waiver. The
fairness concerns that guide the waiver analysis above are equally compelling in this context." The
court distinguished Nobles and In reMartin Marietta Corp., 856 F.2d 619 (4th Cir. 1988), discussed[below, stating (Id.)

In this case, however, there was no actual disclosure of any privileged documents. Further[ the context - a grand jury proceeding - is, as already indicated, quite different from
settlement negotiations or voluntary disclosure programs where the company, initially at
least, stand to benefit directly from disclosing privileged materials.

InDuplan Corp. v. DeeringMilliken, Inc., 540 F.2d 1215 (4th Cir. 1976), the court held that
there would be no subject matter waiver of work product protection under the circumstances. In
Duplan, the party seeking protection had made partial and inadvertent waiver of some of the claimed
protected documents, which consisted of mental impressions, opinions and legal theories of their
attorneys and representatives. In refusing to find subject matter waiver, the court, distinguishedL Nobles on two ,grounds. First, in Nobles, the work product was a witness's report, not the mental
impressions of a lawyer. Second, the court noted that in this case the party had "neither made nor
sought to make any affirmative testimonial use of the documents for which the throwsters [the party
seeking protection] claim the work product privilege." 540 F.2d at 1223. The court noted that the
principles of Nobles may be applicable if the documents were in fact used at trial.

E The Fourth Circuit expanded on its reasoning inlDuplan inIn re Martin Marietta Corp., cited
above. In Martin Marietta, the defendant in a criminal case sought documents from Martin Marietta,
his former employer, relating to matters on which he had been indicted. Martin Marietta claimed
attorney-client and work product privilege. Defendant argued that the privilege had been waived
because documents or some portions of them had been disclosed by the corporation to the United
States. Attorney and the Department of Defense. The Court found a subject matter waiver of the
attorney client privilege based upon the disclosure to the government. With regard to the work
product privilege, the court held that the delivery to the government constituted a testimonial use of

L the documents, as in Nobles, and held that there would be a subject matter waiver of non-opinion
work product. However, it held that there was no subject matter waiver of opinion work product.L The court emphasized the added protection given to such work product and added (856 F.2d at 626):

E[T]he underlying rationale for the doctrine of subject matter waiver has little application in
the context of a pure expression of legal theory or legal opinion. As we noted in Duplan, theL Supreme Court applied the concept in Nobles: "where a party sought to make affirmative
testimonial use of the very work product which was then sought to be shielded from
disclosure." .. . There is relatively little danger that a litigant will attempt to use a pureL mental impression or legal theory as a sword arnd as shield in the trial of a case so as to
distort the~factfinding process. Thus, the protection of lawyers from the broad repercussions

E
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of subject matter waiver in this context strengthens the adversary process, and, unlike the
selective disclosure of evidence, may ultimately and ideally further the search for the truth.

Both Duplan and Martin Marietta hold that there is not necessarily a subject matter waiver

applied to disclosures of some matters protected as work product. Yet, the holding of both Fourth

Circuit cases is consistent with the Proposed Rule: if it is fair to require apply the waiver to subject

matter under the circumstances, the waiver, should apply, Martin Marietta finds that the protected Fj

mental impressions had not been used in such a way as to require disclosure in that case and nOtes

that there is little dangerithat they would be so used. The cas-edoes not predict the result where the

party in fact used mental impression work product both as a shield and as a sword.

Relatively recent District Court cases confirm an approach that would apply considerations
of fairness to the issue of subject matter waiver. One example is Bank of America v. Terra Nova

Insurance Co., 212 F.R.D. 166 (S.D.N.Y. 2002). The court found a split of authority on the issue

of subject matter waiver of work product protection citing Martin Marietta and other cases.

The cases it cited are, with my brief parenthetical description of the holdings, as follows:

Cases cited as holding that there is a broad subject matter waiver were In re Sealed Case, 676 F.2d

793, 822-23 (D.C. Cir. 1982) (revealing documents to the SEC waived work product privilege as'to

all other communications relating to the same subject matter); Bowne v. AmBase Corp., 150 F.R.D.

465, 485-86 (S.D.N.Y. 1993) (work product protection waived based on deposition testimony); [l
Bristol-Myers Squibb Co. v. Rohne-Poulenc Rorer, 1997 WL 801454 (S.D.N.Y) (subject matter,

waiver based on production ofdocument; considerations of "fairness" govern). Cases limiting waiver

to the specific materials disclosed were Pittman v. Frazer, 129 F.3d 983, 988 (8th Cir. 1997) E
(waiver limited to photographs actually used at trial); St. Paul Reinsurance Co., Ltd. v. Commercial

Fin. Corp., 197 F.R.D. 620, 639 (N.D. Iowa 2000) (no subject matter waiver under the

circumstances; "the scope of the waiver depends upon the scope of the disclosure"); In re United

Mine Workers ofAmerica Employee Benefit Plans Litig., 159 F.R.D. 307,312 (D.D.C. 1994)(waiver

limited to specific subject matter under the circumstances;, where the party did not deliberately K
disclose documents in an attempt to gain a tactical advantage, "the law does not mandate a subject- L
matter waiver and such a waiver is more likely to undermine the adversary system than to promote

it"). The holding of none of these cases distracts from the proposition that fairness is a consideration [7
in determining the existence of subject matter waiver.

In the BankofAmerica v. Terra Nova case itself, the court's treatment of the scope of waiver [7
is based on the same kind of fairness considerations noted in the cases discussed in the preceding

paragraphs (212 F.R.D. at 174):

Here, the Court's decision on the scope of the waiver is guided by the nature of Terra Nova's.

conduct and the policies underlying the work product doctrine. Because all of the

information available to Holland [the party's representative] regarding his investigation was E
made available in an oral presentation to the governmental authorities, it is only fair to permit

Bank of America to examine the facts that were in Holland's possession at that time. That [
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Holland freely revealed the contents of his investigation in Terra Nova s presence reflects
that Terra Nova had no great interest in ensuring the confidentiality of the investigation - be
it the actual facts revealed to the government or the underlying documents upon which the
presentation was based. Thus, Terra Nova must permit Holland to be re-deposed and to
answer questions regarding what factual information was available to him at the time he met
with the government agencies.

The court held that any documents relating to the investigation in Holland's possession at the
time of his presentation to the government authorities would have to be produced. However, the
protection would not be waived with regard to documents in his possession after that date.

Cincinnati Ins. Co. v. Zurich Ins. Co., 198 F.R.D. 81 (W.D.N.C. 2000) is an example of
circumstances calling for the extension of a subject matter waiver even with regard to opinion work
product. The case involved an alleged negligent failure to settle by an insurance company. The
attorney involved in the settlement negotiations was to be called as a witness at trial. The court held
that there would be no work product protection, even for his opinions. In this case, the attorney's
opinion would be used as a "sword."

In short, the proposed rule 502(a) language does not change the prevailing federal law with
regard to the scope of work product waiver.
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IV. Discussion of Comments Received

This section of the memo addresses some comments that have already been received on draft

Rule 502. Where appropriate, language is suggested to address a comment if the Committee
determines that the comment requires an adjustment in the draft rule or Committee Note. 7

1. Scope of Work Product Waiver

Greg Joseph expresses concern about the rule's provision that there is a subject matter waiver

of work product when the undisclosed work product "ought in fairness to be considered with the

disclosed information." He believes it changes existing law. As discussed in Ken Broun's memo

on the subject, we believe that we accurately capture the existing case law on the subject. And it

seems to us that there would have to be a subject matter waiver when the nondisclosed information
"ought in fairness" to be considered. Certainly the work product doctrine should not be applied in L
such a way to allow the invoking party to engineer an unfair result.

Greg suggests that the first paragraph of the Committee Note should be amended to add some

discussion about subject matter waiver of work product. He suggests first that the note clarify that

the "ought in fairness" language is taken from Rule 106 (the rule of completeness); this reference

will provide some guidance on how the subject matter waiver test should be applied. He also

suggests that the note cite to a case involving subject matter waiver of work product.

Greg's suggestions seem eminently sensible. What follows is a proposed change to the

first paragraph of the Committee Note that would implement these suggestions:

Subdivision (a). This subdivision states the general rule thata voluntary disclosure

of information protected by the attorney-client privilege or work product doctrine constitutes

a waiver of those protections. See, e.g., United States v. Newell, 315 F,3d 510 (5th Cir. 2002)

(client waived the privilege by disclosing communications to other individuals who were not

pursuing a common interest). The rule provides, however, that a voluntary disclosure

generally results in a waiver only of the information disclosed; a subject matter waiver (of
either privilege or work product) is reserved for those unusual situations in which fairness

requires a further disclosure of related, protected information, in order to protect against a

selective and misleading presentation of evidence to the disadvantage of the adversary. See,

e.g., In re von Bulow, 828 F.2d 94 (2d Cir. 1987) (disclosure of privileged information in

a book did not result in unfairness to the adversary in a litigation, therefore a subject matter

waiver was not warranted): In re United Mine Workers ofAmerica Employee Benefit Plans

Litig,. 159 F.R.D. 307, 312 (D.D.C. 1994)(waiver of work product limited to materials

actually disclosed, because the part did 'not deliberately disclose documents in an attempt

to gain a tactical advantage). The language concerning subject matter waiver - "ought in-

fairness" - is taken from Rule 106, because the animating principle is the same. A party that
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L makes a selective, misleading presentation that is unfair to the adversary opens itself to a

more complete and accurate presentation. See, e.g., United States v. Branch, 91 F.3d 699 (5th

Cir. 1996) (under Rule 106, completing evidence was not admissible where the party's
presentation, while selective, was not misleading or unfair). The rule tfhm rejects the result
in In re Sealed Case, 877 F.2d 976 (D.C.Cir. 1989), which held that inadvertent disclosureLof documents during discovery automatically constituted a subject matter waiver.

L Greg poses a hypothetical in light of these additions: Suppose a lawyer interviews three
witnesses (all work product). Two are favorable and one unfavorable. If the lawyer proffers the two
favorable statements, does that constitute a subject matter waiver as to the undisclosed unfavorable

L statement? If the answer to that is yes, then the rule obviously creates a substantial change in practice
and it should be changed.

L! But at least in the Reporter's view, the hypothetical facts do not result in a subject matter
waiver. The presentation of the two favorable witnesses is selective, but it is not misleading. The
proper analogy is to the Rule 106 cases like Branch, cited above, where the government admitted
a portion of the defendant's confession - the portion which essentially said, "I committed the
crime." Other portions of the defendant's statement provided his motivation and a purported excuse
for committing the crime. But the court held that Rule 106 did not require admission of these excised
portions. According to the court, the government's presentation was "selective" but it was not
misleading. The fact was that the defendant admitted the crime.

1 Accordingly, the Reporter's view of Greg's hypothetical is that it would not come close to
a subject matter waiver. On the other hand, if counsel represented that his two favorable witnesses

E were the only witnesses to the event, then this would be not only a selective but also a misleading
presentation, and it would result in a subject matter waiver under the rule.

The Consultant is less confident that Greg's hypothetical would not be problematic. He states
that the question, of "fairness" will be "difficult and often fact-bound", but concludes that these are
the very kind of questions that courts are currently deciding in cases involving possible subject
matter waiver of work product.

EIf the Committee is concerned that a subject matter waiver could be found under the facts
Greg sets forth, or similar facts, then a sentence could be added to the Committee Note to allay
concerns. That sentence could read something like this:

Under the rule, a subject matter waiver is not found merely because privileged information
Lor work product is presented selectively. A subject matter waiver is found only where the
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disclosure or use of privileged information or work product is selective and misleading, and
a further disclosure is required to protect the adversary from a misleading presentation of the
evidence.

L
2. Who "holds" the privilege or work product immunity?

Greg Joseph and Rick Marcus both raise the question of whether the rule should say

something about who holds the privilege or work product protection, and accordingly who has the

power to waive it. Greg suggests, for example, that subdivision (a) should be changed to read

something like the following:

(a) Waiver by disclosure in general. - wivs at holder of an attorney-

client privilege or work product protection if that person waives the privilege or protection

if that holder - or a predecessor while its holder - voluntarily discloses or consents to

disclosure of any significant part of the privileged or protected information. The waiver

extends to undisclosed information concerning the same subject matter if that undisclosed
information oughtin fairness to be considered with the disclosed information. U

We decided to avoid the term "holder" as much as possible (though the term does appear elsewhere
in the rule) because it is not always clear who is the holder of the privilege, and it is even less clear

who is the holder of the work product protection. See Fred Zacharias, Who Owns Work Product?,

2006 Univ. Ill. L.Rev. 127, for an extensive discussion of this very murky area. We are not sure thatLi

the addition of the word "holder" in place of "person" is any kind of improvement in the rule. But

if it is, we would caution against going any further and trying to define who is a holder and who is

not. In fact, if the Committee does wish to implement a change from "person" to "holder" in

the text, we strongly suggest that a sentence be added to the Committee Note that would

disavow any intent to determine who is theholder of a privilege or work product - leaving 7i
that question to common law.

The addition to the Committee Note could read something like this (including the E
changes to the entry on subject matter waiver, discussed above):

Subdivision (a). This subdivision states the general rule that a voluntary disclosure

of information protected by the attorney-client privilege or work product doctrine constitutes r
a waiver of those protections. See, e.g., United States v. Newell, 315 F.3d 510 ( 5 th Cir. 2002)

(client waived the privilege by disclosing communications to other individuals who were not

pursuing a common interest). The rule provides, however, that a voluntary disclosure p
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L generally results in a waiver only of the information disclosed; a subject matter waiver (of
either privilege or work product) is reserved for those unusual situations in which fairness
,requires a further disclosure of related, protected information, in order to protect against a
selective and misleading presentation of evidence to the disadvantage of the adversary. See,
e.g., In re von Bulow, 828. F.2d 94 (2d Cir. 1987) (disclosure of privileged information in
a book did not result in unfairness to the adversary in a litigation, therefore a subject matter

L waiver was not warranted), In re United Mine Workers ofAmerica Employee Benefit Plans

Litig., 159 F.R.D. 307, 312 (D.D.C. 1994)(waiver of work product limited to materials

E actually disclosed, because the party did not deliberately disclose documents in an attempt
to gain a tactical advantage). The language concerning subject matter waiver- "ought in
fairness" - is taken from Rule 106, because the animating principle is the same. A party that

E makes a selective, misleading presentation that is unfair to the adversary opens itself to a
more complete and accurate presentation. See, e.g.. United States v. Branch, 91 F.3 d 699 ý(5th

Cir. 1996) (under Rule ' 06, completing evidence was not admissible where the party's
presentation, while selective, was not misleading or unfair). Under the rule. a subject matter
waiver is not found merely because privileged information or 'work product is presented
selectively. A subject matter waiver is found only where the disclosure tolr use of privileged
information or work product is selective and misleading, and a further disclosure is required
to protect the adversary from a misleading presentation of the evidence. The rule thtus rejects
the result in In re Sealed Case, 877F.2d 976 (D.C.Cir. 1989), which held that inadvertent

L disclosure of documents during discovery automatically constituted a subject matter waiver.

The rule governs only waiver by disclosure., Other common-law waiver doctrines may
L result in a finding of waiver even where there is no disclosure of privileged information or

work product. See, e.g., Nguyen v. Excel Corp., 1197 F.3d 200 (5th Cir. 1999) (reliance on an
advice of counsel defense waives the privilege with respect to attorney-client
communications pertinent to that defense); Ryers v. Burleson, 100 F.R.D. 436 (D.D.C. 1983)
(allegation of lawyer malpractice constituted a waiver of confidential communications under
the circumstances). The rule is not intended to displace or modify federal common law
concerning waiver of privilege or work product where no disclosure has been made.

[ The rule governs waiver by disclosure of the "holder" of the attorney-client privilege
or work product protection. The rule does not attempt to determine or define who is a holder
of either the privilege or the work product protection. The "holder" question is often difficult
and fact-bound. See generally Fred Zacharias, Who Owns Work Produci?, 2006 Univ. Ill.

L.Rev. 127.
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3. Inadvertent disclosure coverage limited to discovery:

Professor Bob Pitler of Brooklyn, Law School asks why the provision on inadvertent

disclosure should be limited to the context of discovery. The draft rule provides that a disclosure is E

not a waiver if:

the disclosure is inadvertent and is made during discovery in federal or state litigation or

administrative proceedings- and if the holder of the privilege or work product protection
took reasonable precautions to prevent disclosure and took reasonably prompt measures,
once the holder knew or should have known of the disclosure, to rectify the error, including
(if applicable) following the procedures in Fed. R. Civ. P. 26(b)(5)(B);

L

We made the choice to limit the rule's coverage to mistaken disclosures during discovery for

three reasons:-l) Almost all of the reported cases on mistaken disclosure involye disclosure during L
discovery; 2) The rule sweeps broadly and dramatically in its attempt to control waiver-principles

under both federal and state law, and so we tried not to extend it to situations that rarely arise - as

Ken puts it, it "seems piggy" to extend the rule any further than it already goes; and 3) At the state

level, we were confident that the risk of mistaken disclosures in discovery would affect interstate

commerce and therefore could be regulated by Congress - but we were less confident that

commerce would be affected when a mistaken disclosure of privilege or work product is made' Lj
outside of a litigation context.

If the Committee believes, however, that the rule should extend to all mistaken
disclosures, this can be done easily.

1. The italicized, qualifying language in the above paragraph (and is made during discovery Li

in federal or state litigation or administrative proceedings ) can simply be deleted.

2. The Committee Note would need to be altered to delete references to discovery, but again H
this could be effectuated easily. The relevant language of the Committee Note would be

changed as follows:

Inadvertent disclosure during discovery: Courts are in conflict on whether an

inadvertent disclosure of privileged information or work productmade URing

discotvery-, constitutes a waiver. A few courts find that a disclosure must be

intentional to be a waiver. Most courts find a waiver only if the disclosing party acted H
carelessly in preserving the privilege and failed to request a return of the information

in a timely manner. And a few courts hold that any mistaken disclosure of protected

information constitutes waiver without regard to the protections taken to avoid such H
a disclosure. See generally Hopson v. City of Baltimore, 232 F.R.D. 228 (D.Md.

2005) for a discussion of this case law.
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K The rule opts for the middle ground: inadvertent disclosure of privileged or
protected information dui-hig discovery-constitutes a waiver only if the party did not
take reasonable precautions to prevent disclosure and did not make reasonable and
prompt efforts to rectify the error. This position is in accord with the majority view
on whether inadvertent disclosure is a waiver. See, e.g., Alldread v. City of Grenada,
988 F.2d 1425 (5th Cir. 1993) (governmental attomey-client privilege); Zapata v.
IBP, Inc., 175 F.R.D. 574, 576-77 (D. Kan. 1997) (work product); Hydraflow, Inc.
v. Enidine, Inc., 145 F.R.D. 626, 637 (W.D.N.Y. 1993) (attorney-client privilege);[Edwards v. Whitaker, 868 F.Supp. 226, 229 (M.D. Tenn. 1994) (attorney-client
privilege). The rule establishes a compromise between two competing premises. On
the one hand, information protected by the attorney-client privilege or work product
immunity should not be treated lightly. On the other hand, a rule imposing strict
liability for an inadvertent disclosure daring dsvery threatens to impose
prohibitive costs for privilege review and retention, especially in cases involving
electronic discovery.

L
4. Subdivision (c) court orders: state and federal?

K Rick Marcus points out that subdivision (c), on the controlling effect of court orders, does
not specify whether state confidentiality orders are covered by the rule. The rule simply refers to "a
court order." Rick states that ordinarily "court order" ini a federal rule would mean the order of a

L federal district court.

Rick's point is well-taken. The rule is intended to cover both state and federal courts. (See
Part Five of this memo for an explanation of this drafting choice.) It is intended to protect the
expectations of all litigants, permitting them to rely on a confidentiality order, whether entered by[a federal or a state court.

Therefore, we suggest that the language of the subdivision be changed slightly, as
Lfollows:

(c) Controlling effect of court orders. - Notwithstanding subdivision (a), a federal or state

L court order concerning the preservation or waiver of the attorney-client privilege or work

product protection governs its continuing effect on all persons or entities, whether or not they
were parties to the matter before the court.

L 5. Subdivision (e)- Work Product
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Rick Marcus suggests that the reference to "work product" in the definitional section,

subdivision (e), should instead be "work product protection" because that is the phrasing used

throughout the rule. We agree with this suggestion and so propose adoption of that slight change,

as follows:

(e) Included privilege and protection. - As used in this rule:
1) "attorney-client privilege" means the protections provided for confidential F

attorney-client communications under either federal or state law; and Li

2) "work product protection" means the immunity for materials prepared in

preparation of litigation as defined in Fed.R.Civ.P. 26 (b) (3) and Fed.R.Crim.P. 16 (a) (2)

and (b)(2), as well as the federal common- law and state-enacted provisions or common-law L

rules providing protection for attorney work product.

LJ

6. Committee Note Reference to Commerce Clause as the Source of Legislative Authority: L~j

The Committee Note makes reference to the Commerce Clause as the source of legislative
authority for promulgating this rule - a rule that applies a single set of waiver rules to both state and L]
federal litigation. That section of the Note states as follows:

The Committee is well aware that a privilege rule-proposed through the rulemaking process LK
cannot bind state courts, and indeed that a rule of privilege cannot take effect through the

ordinary rulemaking process. See 28 U.S.C § 2074(b). It is therefore anticipated that

Congress must enact this rule directly, through its authority under the Commerce Clause. Cf. E

Class Action Fairness Act of 2005, 119 Stat. 4, PL 109-2 (relying on Commerce Clause

power to regulate state class actions).

Rick Marcus argues that there might be enough authority for the rule in Congress's power to regulate

federal courts, and finally concludes that "the Note need not say what the authority of Congress

might be. That's not something it can get from the rules process." Reviewing Rick's comment, Ken

Broun concludes that the Note should "leave out the question of the power to enact this legislation

entirely" because the Note is "a guide for practitioners and the courts" and not an explication of the K
authority for promulgating the rule.

The Reporter placed the reference to authority for therule in the Committee Note because

this is obviously an unusual rule. It can be argued that an explanation of authority for is helpful -

especially at this early point in the process - because otherwise those who review the rule during

a public comment period may wonder how the Rules Committee could possibly believe it had the

authority to promulgate not only a rule of privilege but also a rule that binds state as well as federal
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L

L courts. It is possible, of course, that this could all be explained in some kind of cover letter

accompanying the rule through the public comment period. But those letters do not get the same

focus as the Committee Note. And there is an argument that a notice function will be necessary for

such a unique rule even once it becomes enacted.

r Thus, the above paragraph in the Committee Note is intended to serve a (perhaps temporary)
notice function that arguably is necessary given the unique provenance of the rule. But if the
Committee decides that the source of authority for the rule is a topic not suite to, or better leftKuntreated by, the Note, then the paragraph can be deleted.

L

7. Committee Note on Subdivision (d), Citation to Hopson

The section of the Committee Note covering subdivision (d)-- on confidentiality agreements
not entered as court orders - declares as follows:

Subdivision (d) codifies the well-established prcposition that parties to litigation can enter
an agreement to limit the effect of waiver by disclosure between or among them. See, e.g.,

L Dowd v. Calabrese, 101 F.R.D. 427, 439 (D.D).C. 1984) (no waiver where the parties
stipulated in advance that certain testimony at a deposition "would not be deemed to
constitute a waiver of the attorney-client or work product privileges"); Zubulake v. UBS

L WarburgLLC, 216 F.R.D. 280,290 (S.D.N.Y. 2003) (noting that parties may enter into "so-
called 'claw-back' agreements that allow the parties to forego privilege review altogether in
favor of an agreement to return inadvertently produced privilege documents"). Of course
such an agreement can bind only the parties to the agreement. The rule makes clear that if
parties want protection from a finding of waiver by disclosure in a separate litigation, the
agreement must be made part of a court order. See Hopson v. City of Baltimore, 232 F.R.D.
228,238 (D.Md. 2005) (noting that "it is essential to the success of this approach in avoiding

waiver that the production of inadvertently produced privileged electronic data must be atK the compulsion of the court, rather than solely by the voluntary act of the producing party").

K Rick Marcus argues that the citation of the Hopson case is problematic. He explains that the theme
of Hopson "is that the Ninth Circuit's decision in Transamerica Computers v. IBM establishes that
protection can only come if the court orders production. Thus, that is, involuntary and can beK sanitized from waiver, while a voluntary act of production can't be protected." Rick concludes that
the citation is inapt if intended to establish the proposition that voluntarily entered court orders guard

r against waiver.
L

While the point can be argued one way or the other, we agree that the citation is notK necessary, and if it could confuse the point made in the note, then it should be deleted. We
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recommend simply deleting the citation to Hopson (and of course the parenthetical) from the above
paragraph of the Committee Note.

L J
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L V. Two Important Drafting Choices

The Reporter and the Consultant made (at least) two important drafting decisions in writing
up the draft of the rule. The first is that the text of the rule specifically covers state court actions and

L state administrative proceedings. The second is that selective waiver is enforced even if there is no
confidentiality agreement between the client and the government regulator. We want to explain why
we made these choices, and set forth alternatives in case the Committee disagrees with these choices.

A. Covering State Court Actions and State Administrative Proceedings in the Text of the Rule

The Committee determined at its last meeting that any rule on waiver must apply uniformly
in state and federal proceedings. Otherwise the rule, could not be relied upon, and clients and lawyers
would be back where they started-expending substantial resources to guard against waiver and
unnecessarily increasing the cost of litigation; and being subject to a disincentive for cooperatingKwith government regulators.

The question, then, is not whether a waiver rule should apply uniformly to both state and
federal proceedings. The question is whether this should be made explicit in a Federal Rule of
Evidence. Obviously, the Federal Rules apply to federal proceedings and so it is unusual to include
within it a rule that covers state proceedings. The coverage can be justified by the fact that Rule 502[ would be directly enacted by Congress. Still, there is some tension between draft Rule 502 and Rule
1101 (a), which states that the rules apply to "the United States district courts." It could be argued
that Rule 1101 (c) resolves any anomaly by providing that rules of privilege apply to "all stages ofKall actions, cases and proceedings." But it could also be argued that the term "all" is implicitly
limited by subdivision (a), which refers to federal proceedings only.

[Given the fact that it is critical to cover both state and federal proceedings with the same
waiver standards, is there any drafting alternative to that taken in the draft Rule 502? One alternative
would simply be to cover only federal proceedings in the rule, and leave state proceedings to parallelKlegislation adopted by Congress. This possibility is referred to in the Sensenbrenner letter, attached
to this memo. This alternative would mean that all references to state proceedings would be
eliminated from the draft, and a separate letter to Congress would stress the need for conforming
legislation that covers state proceedings.

We decided to include state proceedings within the text of the rule, at least at this point, to
make the public aware that there is an explicit intent to cover state proceedings in any legislative
attempt to promulgate a waiver rule. That intent would not be as clear if the references to state
proceedings were taken out of the text of the draft and left to an explanation in some kind of

L covering letter. After all, this rule has to be enacted by Congress. The Judicial Conference will not

provide the final language. We thought it better to provide notice about the reach of the rule in the

E text of the rule, and to leave it to Congress to implement the rule in the way it sees fit.
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If the Committee disagrees with our drafting choice, the alternative can be implemented

without, difficulty. Reference to "state" proceedings can be deleted from the text of the rule and the

committee note, and we, can draft a letter accompanying the rule indicating the need for parallel

legislation to govern state proceedings.

Another drafting alternative would be to limit rule 502 to disclosures made during-litigation

in the federal courts, but to define its effect as including a determination, of waiver under either "

federal or state law. 1In other words, the Committee could remove the references to state action except
in the definitional part (e). The triggering of the rule would then have to occur in the federal judicial

process (much like res judicata). Waiver of state privileges would be affected by the rule, but not Li
disclosures that occurred outside of federal litigation and administrative proceedings. A letter

accompanying the rule would indicate the need for separate legislation to deal with disclosure in state H
court and state administrative or agency situations. Such, a rule would probably more comfortably

fit in the Federal Rule scheme. But again, we decided toput all4 the provisions in a single rule~at this

point, in order to obtain the fullest public comment. Ultimately the mostefficient method for binding

state courts has to be sorted out by Congress.

B. Enforcing Selective Waiver Even Without a Confidentiality Agreement

As indicated in Part One of this memo, a number of courts enforce selective waiver only if

the client has entered into a confidentiality agreement with the government regulator. A few courts

enforce selective waiver even without such an agreement. We decided to draft the rule so as not to

require confidentiality agreements as a condition for enforcement of selective waiver. We made this

decision in part because of a comment received by Judge Levi from Helane Morrison, District

Administrator of the San Francisco office of the SEC. Ms. Morrison concludes that a requirement

of a confidentiality agreement may not fully implement the policy of encouraging cooperition with

government investigations that is the animating principle of the draft rule.

Ms. Morrison first points out that the term "confidentiality agreement" is not self-defining, E
and that many agreements entered into by the SEC contain only "conditional confidentiality

language." The conditions include the possibility that the privileged material will be disclosed to

other law enforcement officials, and that confidentiality is maintained "except to the extent that the

Staff determines that disclosure is otherwise required by federal law or in furtherance of the

Commission's discharge of its duties and responsibilities." Ms. Morrison states that the Commission

"has to maintain the leeway" established by this conditional confidentiality language. If that is so,

it seems that the confidentiality agreement does not establish very much that is relevant in

determining whether to enforce a selective waiver. If the reason for a confidentiality requirement is

to limit selective waiver to situations in which there will, by agreement, be a limit on widespread use

of the protected material, the conditional confidentiality language cuts against that rationale.
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Ms. Morrison also points out that legislation introduced in Congress in 2003 and supported

by the Commission (H.R. 1729) "did not require a confidentiality agreement to prevent waiver of

the privilege when privileged documents -were shared with the Commission." To the extent we are

doing Congress's work for them in drafting this rule, we felt that this proposed legislation had some

relevance.

Finally, Ms. Morrison points out that a confidentiality agreement requirement "would not

protect the privilege in the Commission's examination program, which inspects the books and

records of brokerage finns, investment advisers and mutual funds, because examinations are not

performed pursuant to confidentiality agreements (as currently handled)." To the extent cooperation

with government regulators is to be encouraged by the rule, we determined that the encouragement

should apply to all aspects of government regulation.

Fundamentally, we concluded that a confidentiality agreement requirement imposed a

formalism that would impede efficient cooperation with the government; and it appears to be a

formalism that has very little to do with whether it is fair or appropriate to limit the breadth of a

waiver of privilege or work product. Essentially the requirement would create lawyers' work without

an apparent corresponding benefit. We explain our reasoning in a paragraph of the draft Committee
Note:

The Committee considered whether the protection of selective waiver should be

conditioned on obtaining a confidentiality agreement from the government agency. It rejected
that condition for a number of reasons. If a confidentiality agreement were a condition to
protection, disputes would be likely to arise over whether a particular agreement was

sufficiently air-tight to protect against a finding of a general waiver, thus destroying the
predictability that is essential to proper administration of the attorney-client privilege and
work product immunity. Moreover, a gov'ernment agency might need to use the information
for some purpose and then would find it difficult to be bound by an air-tight confidentiality
agreement, however drafted. If such an agreement were nonetheless required to trigger the
protection of selective waiver, the policy of furthering cooperation with and efficiency in

government investigations would be undermined. Ultimately, the obtaining of a
confidentiality agreement has little to do with the underlying policy of furthering cooperation
with government agencies that animates the rule. The Committee found it sufficient to
condition selective waiver on a finding that the disclosure is limited to persons involved in
the investigation.
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Of course we are aware that selective waiver would be a tough sell if a party gave privileged,
information to a government regulator with the express agreement that the regulator could and would
disseminate it widely - on the news, to friends and family, etc. But this does not mean that a
confidentiality requirement is necessary to justify a finding of selective waiver. We chose to address
any concerns about widespread disclosure by putting as a condition that disclosure must be "limited
to persons involved in the investigation."

LJ

If the Committee disagrees with our assessment, however, there is a drafting alternative
that would impose a requirement of'obtaining a confidentiality agreement before a selective
waiver will be found. That drafting alternative was reviewed by the Commnittee at its last
meeting. The change from the draft would be as follows:

'r\

(b) Exceptions in general. - A voluntary disclosure does not operate as a waiver if: K
(1) the disclosure is itself privileged or protected; K
(2) the disclosure is inadvertent and is made during discovery in federal or state

litigation or administrative proceedings - and if the holder of the privilege or work product
protection took reasonable precautions to prevent disclosure and took reasonably prompt K
measures, once the holder knew or should have known of the disclosure, to rectify the error,
including (if applicable) following the procedures in Fed. R. Civ. P. 26(b)(5)(B); or

(3) the disclosure is made to a federal, state, or local governmental agency during an
investigation by that agency, amd is limited to perisons in vol ved in th te hivestigatioii under an
agreement that preserves the confidentiality of the communications disclosed.

The Committee Note would have to be changed as well:

Selective waiver: Courts are in conflict on whether disclosure of privileged or
protected information to a government agency conducting an investigation of the client
constitutes a general waiver of the information disclosed. Most courts have rejected the
concept of "selective waiver", holding that waiver of privileged or protected information to
a government agency constitutes a waiver for all purposes and to all parties. See, e.g.,
Westinghouse Electric Corp. v. Republic of the Philippines, 951 F.2d 1414 (3d Cir. 1991).
Other courts have held that selective waiver is enforceable if the disclosure is made subject K
to a confidentiality agreement with the government agency. See, e.g., Teachers Insurance &
Annuity Association ofAmerica v. Shamrock Broadcasting Co., 521 F. Supp. 638 (S.D.N.Y. K
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1981). And a few courts have held that disclosure of protected information to the government

does not constitute a general waiver, so that the information remains shielded from use by

other parties. See, e.g., DiversifiedIndustries, Inc. v. Meredith, 572 F.2d 596 (8thCir. 1977).

The rule rectifies this conflict by providing that disclosure of protected information
to an investigating government agency does not constitute a general waiver of attorney-client
privilege or work product protection if the holder of the privilege obtains a confidentiality
agreement from the agency. A rule protecting selective waiver to investigating government
agencies furthers the important policy of cooperation with government agencies, and
maximizes the effectiveness and efficiency, of government investigations. See In re
Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d 289, 314 (6th Cir.
2002) (Boggs, J., dissenting) (noting that the "public interest in easing government
investigations" justifies a rule that disclosure to government agencies of information
protected by the attorney-client privilege or work product immunity does not constitute a
waiver to private parties). The requirement of obtaining a confidentiality agreement will tend
to assure that the client is treating the privilege se riously and is not engaging in widespread
disclosure of information that would be inconsistent with the justification for finding a
selective waiver.

ýRi Coiiiittee cosde wlAhed tier ptote tion of slective waiver should be

conditioned on ubtai.nig a confidentiality- a.i ., nt.,i ,o., i. , vmnmin.t agn ., ft re.
titat condition foi a iiwiiber of e~asons. ff a confidentiality agreentnt were~ a condition to

protectioni, disputes would be likefy to arise over whefieri~ a~particulcz agreement wasL sfficienitly aii-tiglit to piotect agains~t 4 finding of a general waiver, tlius destroying the
pzcddctabifity that is cssntial to propet admnisiitrationi of the attomely-chirat privilcgan

work pi. odUt imUmunity. Io•II•oU iov, a goveinnenl;L a' Iy ~lgt need to use thel i•J•,Ination

L ~fbr some~ purpose and then wrould find it difficult to bebound by at air-tight cotfidentiahity

agr eiiint, hlowever drafted. ff such an agi eemettt vv er noiiethefk e rquired to t iggel th~

protetion of scl tve wai-ver, the poficy of fuieiing coopetation with and efficien Iy in

go vertntimit inivestigations would b& midertnined. Ultfiniately, tile Obtaining, of a
confidentiality agt ecnenthas fittkt0o do with the widiealying poic of futiihin ropitioi

with governennt agerkCie fihat aifnhiak~te ffcru Th~Conmlittke found it ~uff~icint to

ei..odition seetv waiver on a finiding that the~ discos~ure is fimited to persots finvolvedi

L the investigation.
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L o

Mr.d&onAis~flph Mecham
Director

Administrative Office of the U.S. Courts

One Columbus Circle, NE

SL Washington, DC 20544

Dear Ralph:

I write to request that the U.S. Judicial Conference initiate a rule-making on forfeiture of privileges.

SL I am informed that an absence of clarity on this subject, particularly as it pertains to the attorney-

client privilege, is causing significant disruption and cost to the litigation process. I therefore urge

the Judicial Conference to proceed with a rule-making that would -

L
protect against the forfeiture of privilege where a disclosure in discovery is the result of an

innocent mistake;

SL * permit parties, and courts, to protect against the consequences of waiver by permitting

disclosures of privileged information between the parties to a litigation; and

1 71 * allow persons and entities to cooperate with government agencies by turning over privileged

information without waiving all privileges as to other parties in subsequent litigation.

The expense in reviewing an enormous volume of papers, electronic files, and other materials in

L intensive discovery cases can represent a major component of litigation costs, which continue to rise.

Lawyers are often compelled to expend countless hours screening vast quantities of documents to

Lguarantee that any document produced in response to a discovery request does not include a

privileged document for fear that the disclosure will waive the privilege for all other documents

dealing with the same subject matter.

Parties occasionally try to facilitate the discovery process by agreeing to make discovery without

forfeiting privileges so that any claim of privilege can be selectively asserted at a later date.

ESometimes these agreements are approved by court order. Yet these agreements, even with a court

L
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The Honorable Leonidas Ralph Mechamr
January 23, 2006
PAGE TWO

order, do not provide adequate assurances that the privilege will not be deemed waived in other
proceedings or in other fora. The same difficulties can arise when disclosure is made voluntarily to
a regulatory or governmental agency.

I understand that implementation of such a rule would require approval by an act of Congress in
accordance with the Rules Enabling Act. Separate legislation would also be needed to extend the F7
rule's protection to subsequent litigation in state court. L

A federal rule protecting parties against forfeiture of privileges in these circumstances could
significantly reduce litigation costs and delay and markedly improve the administration ofjustice for
all participants. My Committee looks forward to working with the Judicial Conference on this
important matter.

Sincerely,

717

F. JAMES SENSENDRE R , JR. E
Chairman

FJS/bsm L

cc: Chief Judge David F. Levi
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. WASHINGTON, D.C. 20544

THE CHIEF JUSTICE 
LEONIDAS RALPH MECHAM

OF THE UNITED STATES Secretary
•. Presidinig

February 13, 2006

Honorable F. James Sensenbrenner, Jr.

F Chairman
Committee on the Judiciary
United States House of RepresentativesL 2138 Rayburn House Office Building
Washington, DC 20515

LDear Mr. Chairman:

[, Thank you for your letter of January 23, 2006, requesting the Judicial Conference to

initiate the rulemaking process to address litigation costs and burdens arising from the review of

attorney-client and work-product information. I have sent your request to the Advisory

K Committee on Evidence Rules for its consideration.

I understand that the Evidence Rules Committee is planning to hold a mini-conference

with attorneys, academics, and judges expert in privilege law at the Fordhiam University School

L= of Law in New York City on April 24-25, 2006. The Committee will consider a draft proposal

that protects parties from waiving attorney-client privilege or work-product protection when

information is inadvertently disclosed in discovery, when information is disclosed in accordance

with the parties' agreement or a court order, or when information is disclosed by a party

cooperating with a government agency in an investigation preceding the litigation. The

Committee would welcome you or your staff at the New York City conference. In any event, we

will keep you posted of progress on this important issue.

We appreciate your continuing support of the rulemaking process. If you need further

assistance in this matter, please contact Cordia A. Strom, Assistant Director, Office of

Legislative Affairs at (202) 502-1700.

Sincere

K IZnidas Ral h Mecham

Secretary

cc: Honorable David F. Levi, Chair,
Committee on Rules of Practice and Procedure

Honorable Jerry E. Smith, Chair, 349
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PRESERVING THE ATTORNEY-CLIENT PRIVILEGE

I. PROPOSED CHANGES TO THE FEDERAL RULES OF EVIDENCE

At the request of the Chairman of the House Committee on the Judiciary, the Judicial

El Conference Advisory Committee on Evidence Rules (the "Advisory Committee") has drafted a

proposed rule of evidence, Rule 502', entitled "Attorney-Client Privilege and Work Product;

Waiver By Disclosure," governing issues such as inadvertent disclosure, selective waiver,

subject matter waiver, and the binding effect of confidentiality orders. Because of the

importance and sensitivity of the issues, the Advisory Committee has determined to conduct a

hearing on April 24, 2006 (the "Hearing"), on the proposed rule to assist it in deciding whether

changes are needed before the rule is sent out for public comment. The authors of this paper2 are

pleased to have been invited to submit their views to the Advisory Committee and, in the case of

Mr. Brodsky, to testify at the Hearing.

E The authors expect that the ABA Task Force and the NYSBA Task Force may comment

on Proposed Rule 502 at a later stage of the proceedings leading to its consideration by the

7Judicial Conference. In the meantime, for purposes of the Hearing, the authors of this paper

Insofar as this paper is concerned, the proposed amendment to Rule 502 states, in relevant part, as follows:

"Rule 502. Attorney-Client Privilege and Work Product; Waiver By Disclosure

"(a) Waiver by disclosure in general. - A person waives an attorney-client privilege or work product

protection if that person - or a predecessor while its holder - voluntarily discloses or consents to disclosure ofEany significant part of the privileged or protected information. The waiver extends to undisclosed information

concerning the same subject matter if that undisclosed information ought in fairness to be considered with the

disclosed information.

"(b) Exceptions in general. - A voluntary disclosure does not operate as a waiver if:

L
(3) the disclosure is made to a federal, state, or local governmental agency during an investigationE by that agency, and is limited to persons involved in the investigation."

2 The authors of this paper, all of whom are participants in the American Bar Association Task Force on the

r Attorney-Client Privilege ("ABA Task Force"), include David M. Brodsky, Liaison to the ABA Task Force; Steven

K. Hazen, Adviser to the ABA Task Force; R. William Ide, Chair of the ABA Task Force; and Mark 0. Kasanin,

L Liaison to the ABA Task Force; in addition, one of the authors, David M. Brodsky, is also a member of the New

York State Bar Association Task Force on the Attorney-Client Privilege ("NYSBA Task Force") (names of

r affiliations are solely for identification purposes; none of the authors areauthorized to speak on behalf of his

, organization on this issue).

Because the ABA and the NYSBA did not have sufficient time prior to the Hearing, the authors of this

paper are expressing their views in this paper in their individual capacity only. Accordingly, the views expressed in

this paper are presented on behalf of its individual authors only and have not been approved by the House of

Delegates or the Board of Governors of the American Bar Association or by the leadership of the New York State

Bar Association and, accordingly, should not be construed as representing the position of either association.

The list of all Members, Liaisons and Advisers of the ABA Task Force are identified on the Task Force's

L website: http://www.abanet.org/buslaw/attomeyclient/home.shtml.
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recommend that Rule 502(b)(3) be dropped from further consideration. Among other things, we
believe the procedure contemplated in it continues an alarming trend threatening the viability of .E
the corporate attorney-client privilege, a privilege that we believe has important societal benefits
and which trend we believe should be halted, if not reversed,3 before consideration of"selective
waiver" could occur in A truly non-Poercive environment.

II. THE ATTORNEY-CLIENT PRIVILEGE IS IN JEOPARDY BY CURRENT
ENFORCEMENT PRIORITIES AND TACTICS Lj

Since the mid-1990s and continuing to date, the principal law enforcement and regulatory
authorities in the United States have developed policies and guidelines that are designed to [7
induce corporations and other business entities4 to waive, or not assert, applicable attorney-client
and work-product privileges and protections.5 There are a variety of reasons why such
authorities adopted such polices and,,, for a fuller discussion of them, we refer to the Report of the
ABA's Task Force on the Attorney-Client Privilege6, ,and to the report by the.Joint Drafting LJ
Committee of the American College of Trial Lawyers, TheErosion of the Attorney-Client•~ I 1'• ' : •. '. 0.2 7Privilege and Work Product Doctrine in Federal Crimmial Investigations (March 2002) .
Regardless of the reasons proffered, the result at the Department of Justice, the, Securities and
Exchange Commission, the Commodity Futures Trading Commission, and other regulatory and
self-regulatory agencies, as well as imany state attorneyýs gereral Offices and stateý regulatory

3 In this regard, the authors note that the ABA's House of Delegates unanimously adopted

Recommendation Ill at its Annual Meeting in August 2005, which reads in its entirety as follows:

RESOLVED, that the American Bar'Association strongly supports the preservation of the
attorney-client privilege and work product doctrine as essential to maintaining the confidential relationship
between client and attorney required to encourage clients to discuss their, legal matters fully and candidly
with their counsel so as to (1) promote compliance with law through'offective counseling, (2) ensureUeffective advocacy for the client, (3) ensure access to justice and (4) promote the proper and efficient

functioning of the American adversary system 'ofjustice; and

FURTHER RESOLVED, that the American Bar'Association opposes policies, practices and i
procedures of governmental bodies that have the effect of eroding the attorney-client privilege and work
product doctrine and favors policies, practices and procedures that recognize the value of those protections.

FURTHER RESOLVED, that the American Bar Association opposes the routine practice by
government officials of seeking to obtain a waiver of the attorney-client privilege or work product doctrine H
through the granting or denial of any benefit or advantage.

4 For convenience, each of such entities iis referred to herein as a "company" as the actual organic nature of
its formation and existence is not germane to the issues addressed ýin this paper. The term "corporate" is similarly H
used as an adjective with respect to such entities. : ' - ý,

5 See United States Attorneys' Criminal Resource Manual, Art. 162, §VI.B; United States Sentencing
Guidelines Manual §SC2.5(g)(2001); the SEC's Seaboard Report, http://www.sec.gov/litigation/investreport/34-,
44969.htm; see also the EPA Voluntary'Disclosure Program! theHHS Provider Self-Disclosure Protocol, and the
Department of Justice Antitrust Corporate Leniency Policy . '' '
6 60BsL, 1029(Ma 2005) als I , , ,b at

6 60 Bus.Law. 1029 (May 2005); alsovailable at http://www.abanet.org/buslaw/attorneyelient/home.shtml.
The "Recommendation" approved by the ABA House of Delegates and outlined in footnote 4, supra, and not the
related "Report" cited herein, constitutes official ABA policy.

Available at http://www.actl.com.
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agencies, has been a marked increase in the compelled, requested, suggested, or (pragmatically

inevitable) "voluntary" waivers of the privilege and the work-product doctrine, in order to further

enhance the likelihood that the company will avoid significant prosecution or regulatory action.

'The surge in such waivers has been well documented; a recent survey administered jointly by

the Association of Corporate Counsel8, an organization representing nearly 19,000 public

companies, and the National Association of Criminal Defense Lawyers found that

L Nearly 75% of both inside and outside counsel state that, in their experience, government

agencies expect a company under investigation to waive legal privileges (1 percent of in-

7 house counsel and 2.5% of outside counsel disagreed with the statement);

L Of the respondents who confirmed that they or their clients had been subject toL I " " '••' ': ' " ' l •''

investigation in the past five years,dapproxmately 30% of i-house counsel and 51% of

outside counsel said that the government expected waiver in order to engage in

bargaining or be eligible for more lenient treatment; and

* Of those who had been investigated, 55% of outside counselfsaid the privilege waiver

was requested either directly or indirectly; 27% of in-house counsel confirmed that

experience.

Of the over 675 responses to the survey, almost half of the general counsels responding on behalf

of public and private companies have experienced some kind of privilege erosion, caused by the

government's policies. Of these companies, by far the most were not from global companies

with high visibility, but rather from a wide variety of differently-sized businesses. After more

than a decade of increased pressure, explicit and implicit, on companies to waive the attorney-
L client privilege and work-product protections, there has emerged a "culture of waiver" in which

government agencies expect a company under investigation to waive legal privileges, and many

companies do so, most without even being asked any longer but knowing there is no practical

alternative to doing so.

The proposed Rule 502(b)(3) would have the effect of continuing this trend toward

waiver and exacerbate it. Any- pretense of requests for waiver being infrequent would be lost and

such request would become item 1 in the playbook of regulators and enforcement agencies even

at the earliest stages of the most generic investigations. We believe that such effect would be

L impossible to resistl° As such, we conclude that promuilgation of Rule 502(b)(3) would be an

8 "The Decline of the Attorney-Client Privilege in the Corporate Context," Survey Results, Presented to the

United States Congress and the United States Sentencing Commission, March 2006,
http://www.nacdl.org/public.nsf/whitecollar/wcnewsO24/$FILE/A-C PrivSurvey.pdf, and
http://www.acca.com/public/attyclntprvlg/coalitionussctestimonyO03;1506.pdf ("Survey Results"),

9 The ABA and several other organizations provided active participation and access to their members in the'
survey process.
10 In connection with another aspect of the DOJ's policies regarding corporate cooperation, U.S. District

Judge Lewis Kaplan recently characterized the government's apparent efforts to pressure KPMG not to pay the legal
fees of employees that were indicted, despite indemnification provisions requiring it to do so, as "shameful and may
be worse than that..." See "Lawyers Argue KPMG Motions," THE WALL STREET JOURNAL p. C3, March 31, 2006.
Judge Kaplan noted that, in his view, companies under investigation ought to be free to decide whether to support
their employees or former employees without Justice's "thumb on the scale." See "Corporate Injustice" THE WALL

(footnote continued on following page)
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L
unintended and undesirable by-product of such "culture of waiver". We respectfully conclude it
should not be promulgated until such time as efforts currently underway to roll-back government Ej
encroachment on the attorney-client relationship upon which the judicial system depends are
successful and corporate clients have the ability to make a decision about waiver on a completely f7
voluntary basis. That is already starting to occur.",. As such, this is not about delay of a LJ
provision with which we pointedly do not take issue as it stands.12 It is about making sure that
such rule can, be adopted on its own merit without becoming a tool for undermining the very
protections it seeks to preserve. E

HI. THE PUBLIC INTEREST IN PRESERVING THE ATTORNEY-CLIENT
PRIVILEGEAND WORK PRODUCT PROTECTION AND THE RISKS IN NOT L
DOING SO

We believe it is beyond serious discussion that the attorney-client privilege and work
product doctrineiasapplied in the corporate context are "vital protections that serve society's
interests and protect clients' Constitutional rights to counsel. A legal system that fails to

(foonote contmuedfrom preceding page) I

STREET JOURNAL p. A14, April 6, 2006,
http://online.wsj.com/article/SBI 14429123411418521 .html?mod--todays us._opinion.

On April 5, 2006, following hearings on November 15, 2005, and March 15, 2006, concerning this issue, at L
the latter of which the Survey Results were presented, the U.S. Sentencing Commission voted unanimously to
reverse a 2004 amendment to the commentary for Section 8C2.5 of the Organizational Sentencing Guidelines that
encouraged prosecutors torequire companies and other organizations to waive their attorney-client privilege and K
work product protections as a condition for receiving credit for cooperation at sentencing. Unless Congress acts to
modify or reverse, the change, it will become effective on November 1, 2006. The Commission's action marks a
potentially vital change in momentum of the "culture of waiver."

This change may not, however, be an isolated event. At March 7, 2006, hearing of the Subcommittee on
Crime, Terrorism and Homeland Security entitled "White Collar Enforcement (Part 1): Attorney-Client Privilege
and Corporate Waivers", Members of Congress representing a broad political spectrum were united in their pointed
skepticism during questioning of then-Acting Deputy Attorney General Robert McCallum as to the propriety of
Department of Justice policies set forth in the Thompson Memorandum undermining the traditional confidentiality
of the attorney-client relationship. The preliminary transcript of those hearings confirms that Mr. McCallum
informed the Subcommittee that the Department of Justice would probably be willing to agree to the Sentencing
Commission reverting to the position it held before'the 2004 amendment, a position the Task Force was requesting.
However, at the U.S. Sentencing Commission meeting on March 27, 2006, a Department representative denied that

was the position o' the Department of Justice. Most recently, the Wall Street Journal carried an editorial criticizing
the policies of the Department that encroach on the attormey-client relationship upon which society depends for legal
compliance and noting the remarks of Judge Kaplan at the impact ofthose policies. See footnote 10.

12 The authors note that, in some regulated industries, there may effectively be no confidentiality of company

records or communications vis-a-vis the regulatory authority. Where there is no confidentiality, there may be no
privilege or work product protection. For example, 12 U.S.C. §481 is routinely invoked by examiners of the Office
of the Comptroller of the Currency, for unfettered access to ali documei s and records, regardless of their status as

protected communications or work product. The authors do not take a iposition in this paper on whether there may
be circumstances, such as those, in which some form of selective waiver may be appropriate. The authors also do
not wish to imply that a company could not or should-not, on a trulyv1luntary basis, waive the attorney-client L
privilege or the attorney work product doctrine.

13 See "The Decline of the Attorney-Client Privilege in the Corporate Context," Survey Results, Presented to
the United States Congress and the United States Sentencing Commission, March 2006.
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assure business entities the benefits of the attorney-client privilege and work product protection

denies those entities the effective assistance of counsel when potentially illegal corporate

behavior is discovered within the organization. As the Supreme Court has stated, impairment of

these privileges and protections would "not only make it difficult for corporate attorneys to

formulate sound advice when their client is faced with a specific legal problem but also threaten

to limit the valuable efforts of corporate counsel to ensure their client's compliance with the
law."'14

But it is precisely those confidential communications between corporate attorneys and the

employees of the corporate client that are imperiled when the attorney-client privilege or work

product doctrine is undermined. "Without reliable privilege protections, executives and other

employees will be discouraged from asking difficultiquestionS or seeking guidance regarding the

most sensitive situations. Without meaningful privilege protections, lawyers are more likely to

be excluded from operating in a preventive (rather than reactive) manner.

And it is not only corporate employees who will curtail - and have curtailed - the extent

of their confidential communications with counsel to seek legal advice on business programs and

strategies. It is our experience that company legal counsel (internal and outside) are curtailing

their own activities, such as taking extensive notes at business meetings, for fear that if the

subject of the business meetings were ever implicated in a governmental inquiry (where the
companny might not even be the "target"), such counsells notes would be turned over when the

company waived the privilege and the counsel would be convertediinto a potential adverse

witness against the company as client. Even outside counsel retained to conduct intern

investigations are having to be sefisitive to procedures that might result in their becoming

involuntary adverse witnesses. Those pressures create a potential conflict, of interest between

Sattorney and client thatithe, privilege otherwise helps 'to prevent.

L The strongest criticism of the attorney-client privilege - and, indeed, of any evidentiary

privilege - is that, in investigations or court proceedings, potentially valuable evidence may be

suppressed and the "truth" harderlito find. This debate lhas been raised countless times, and no

doubt is the basis for concerns raised by the governmental organizations behind the shift in

policy over the last decade. But in our society, the debate was! long thought to have been settled.

L As one court has noted: "The social good derived from the proper performance of the functions

of lawyers acting for their clients is believed to outweigh the harm that may come from the

suppression of the evidence in specific cases."'167 The Supreme Court has held that this social

good extends to companies as well as to individuals.'

14 Upjohn Co. v. U.S., 449 U.S. 383, 392 (1981). This point was made forcefully in Comments of the ABA 's

L Section ofAntitrust Law On The ProposedAmendments To The Sentencing Guidelines For Organizations, at 5-7,

available at http://www.abanet.org/antitrust/comments/20
0 4/sentencing guidelines0704.pdf.

15 See "The Decline of the Attorney-Client Privilege in the Corporate Context," Survey Results.

L16 United States v. United Shoe Mach. Corp., 89 F. Supp. 357, 358 (D. Mass. 1950). See Trammel v. United

States, 445 U.S. 40, 50 (1980) (the privilege "promotes a public goal transcending the normally predominant

principle of utilizing all rational means for, ascertaining the truth.").

17 Upjohn, 449 U.S. at 389-90.
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Protecting the confidentiality of work product likewise furthers vital public interests. 18 [.
Work product protection supports a fair adversary system by "by affording an attorney 'a certain
degree of privacy' so as to discourage 'unfairness' and 'sharp practices.' ,"9 The work-product
doctrine is simply a recognition that a lawyer's work on behalf of a client preparing a response to [7
litigation or a potential claim - even when not subject to the attorney-client privilege - must also LJ
be protected, lest all lawyers be discouraged from conducting those preparations effectively, the
clients be punished and their adversaries be unfairly rewarded. Those corporate clients
(including their authorized representatives) who fear that the work product generated by their
counsel in determining an appropriate response will be disclosed to their adversaries and
promptly used against them will, not surprisingly, be, reluctant to seek legal assistance at all
much less provide information that will assist' the attorney in providing such 'assistance.

But in modem-day, post-Enron corporate Ameroca, the historic policies in favor of
protecting privilege and work-product are being crowded by the policies of promoting'
cooperation with governmental agencies and maxim izing the effectiveness and efficiency of

governmental investigations.20 Companies formerly 'epected that the workiproduct of their
counsel prepared as, a result of an intemraminvestigation, and advice, given as, a result of such
investigation, will be protected. They have come t leamr that upon theoinitiation of a
governmental inquiry, whether formal or informall whe'ther the company is a, target or not, such

expectatoins.ofco~nfidentiality are illusory. Intema•minvestigations, icnducted by, and at the
direction'oflegallcounsel, are still, acritical tool by w :cmpaniesgradtheir boards learn Labout violati~flon fl, ...... 'It "I' tI • ne ntei ord er

dy an oter isconduct that may expose the company tolib lyand~dama&4ge :th`eyý t I 'd dii:'lda .g•:..:. ,i. c...
liability d T' arean sen11pre to,,,nblin. compnes to take.remedial'" -_ "'[ '+I, , I;' I ol!,• I,, 1,, , I , 11t "+ t

action do frmulButteal investigations .no longer have
clear and predictable protetion f! 'onfidentiality'i, the " c', ultureof waivpr"I environment.
Privileged informatipn and. work-prcdot are ý ruti•nelý xpected to be made available to,
government authorities, somet ies, t t'e, authorttie', req ... st, on a day-to-day basis during thett 0, ". Fm 'e •;'il ,,ý ,
internal inve igatios. Under curren gov)rmental s, companies do not realistically have
the option to ,se,, I cn... entia u which , effctive attomey-client relationship is
so, heavily " twbivie andV doctrine, or they run theon 4 1 On lll h'el !p 1 au onI ai i

considerb ler , •i ", e edpri, ,Tc. " by ove nental " uthorty - a
Fc a: lle ,tV or, at le st,,extraordinarly

ch r ctrzai nch t can vleg b e xa i stual d.o~po oeath 'd
18 ~work'['IproutpiieefedQ. rmt the sad ry system by safeguarding, the fruijts of~ an

or t, Ppar't~ om tiedisc yh att nmpts of the, oponent.", In re Raytheon Securities Litig., 218
F.R.D. 354, 359 (D. Mass. 21003)(quoting VUnjie tee v. Amer.,Te& Tel. Co., 642 F.3d ,1286, 1299 (D.C. Cir.
1980)). E
19 Joint Drafting Committee of the American College of Trial Lawyers, The Erosion of the AttorneyTClient
Privilege and Work Product Doctrine in Federal Criminal Investigations (March 2002), at 6, quoting Hickman v. ,

Taylor, 329 U.S. 495,' 510-11'(1946).' .
20Li

Committee Note to :Proposed Amendments to the Federal Rules of Evidence (Rule 502), at 8; see also In re

Columbia/HCA Healthcare Corp. Billing Practices Litigation, 293 F.3d 289, 314 (6th Cir. 2002) (Boggs, J.,
dissenting) ("the public interest in easing government investigations counsels against holding the attorney-work-
product privilege waived when tbeholder of the privilege discloses privileged information to the government... a
limited disclosure pursuant to 'a goernment agency's investigatory request ought not waive the privileges as to all
other'parties..."). .

21 As in the case of Arthur Andersen. E
6B
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financially punitive. Putting it another way, if the government decides a company is not being
cooperative, in essence the government can act as prosecutor, judge, jury, and executioner.

EIn the wake of such governmental policies, none of the court-developed tests or hurdles

'to establish a third party's right to such materials, such as, in the case of the attorney-client
privilege, the so-called "crime fraud exception22"'' or in the case of work product, substantial

need and undue hardship23, need to be satisfied. As documented in the Survey Results, an

Assistant U.S. Attorney most often conducts an inquiry, and makes the request, either implicitly

or expressly, without even purporting to satisfy such tests or hurdles.

L The problems that have arisen from this routine demand for waivers has led to a crisis - a

true Hobson's choice - among companies desirous of maintaining the sanctity of the privilege,

but more anxious to avoid being charged with corporate crime. As a result of many forced

L waivers, company after company has had to endure the inevitable by-product of a waiver - a

demand for production by a third party civil litigant.

IV. PROPOSED RULE 502(b)(3)

When a company produces protected -materials, attorney-client privileged or work

product, to a governmental authority, and later seeks to protect production to a third party in

litigation, courts are routinely asked to opine on the question of whether that company can still

invoke the confidentiality protections of the privilege and the doctrine. In other words, can a

client selectively waive as to the government and successfully maintain the privilege as to third

parties?
In 1977, the Eighth Circuit found that the production of documents, including privileged

Kdocuments, to the SEC pursuant to subpoena did not constitute a general waiver as to a third

party litigant in a private civil suit, thus initially recognizing what came to be called the

selective waiver" doctrine. However, most courts in recent years have rejected the concept of
-"selective waiver," holding that waiver of privileged or protected material constitutes a waiver as

to all parties and for all purposes.25 Other courts have given greater or lesser protection

depending on the presence of confidentiality agreements, or non-production to other third

L parties.26 In recent years, only a few courts have sanctioned the "selective waiver doctrine.

22 See In re Sealed Case, 107 F.3d 46, 50 (D.C. 1997); In re Richard Roe, Inc., 68 F.3d 38, 39-40 (2d Cir.

1995); U.S. v. Ruhbayan, 201 F.Supp. 2d 682 (E.D. Va. 2002).

E 23 Fed. K. Civ. P•26(b)(3).

24 Diversified industries, Inc. v. Meredith, 572 F.2d 596 (8th Cir. 1977).

25 See, e.g., Bank ofAmerica, N.A. v. Terra Nova Ins. Co., 212 F.R.D. 166, 167 (S.D.N.Y. 2002); United

K States v. Massachusetts Inst. of Tech., 129 F.3d 681, 687 (1st Cir. 1997); Westinghouse Elec. Corp. v. Philippines,

951 F.2d 1414,1458 (3rd Cir. 1992); In re Martin Marietta Corp., 856 F.2d 619, 622-23 (4th Cir. 1988); Permian

Corp. v. United States, 665 F.2d 1214 (D.C. Cir. 1981).

E 26 See, e.g., Westinghouse Electric Corp. v. Republic of Philippines, 951 F.2d 1414 (D.C. Cir. 1991); In re

Columbia/HCA Healthcare Corp. Billing Practices Litig., 293 F.3d 289, 291 (6th Cir. 2002); In re Steinhardt

(foomote continued on following page)
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It is as a result of such court confusion and resulting lack of certainty that the "selective
waiver" portion of the Rule was proposed. It would create a measure of certainty by providing
that disclosure of protected material to a local, state, or federal investigating authority would not
constitute a general waiver of either the attorney-client privilege or work-product protection2
and it would "further[] the important policy of cooperation with governmental agencies, and
maximize[] the effectiveness and efficiency of governmental investigations." 29

However, our concern, and the basis of our objection to the rule, is that adopting the rule
in the "culture of waiver" environment puts a Band-Aid on the corporate injury caused by
wrong-headed governmental policies. The Advisor~y Committee has drafted a possible solution
to the collateral problems caused by such policies., But while much of Proposed Rule 502.
appears appropriately designed to protect the confidentiality ofattnomey-client communications
or attorney's work product, the "selective waiver" provision, if adopted, will undermine that
same confidentiality by advancing the'governmental policies that have that undermining as their
raison d'etre. If adopted, the rule would effectively eliminate the possibilityl that a company.
could ever again assert the right not to waive the privilege or the work product doctrine.

In our view, the most important question that should be addressed, by Congress and by L
the various governmental agencies such as the Department of Justice and the SEC that have
promulgated such policies that lead to such massive'privi'ege waivers, isiwhether the policies
contributing to the apparent need for "selective waiver" are themselves significant intrusions on

(footnote continuedfrom preceding page)

Partners, L.P., 9 F.3d 230,(2d Cir. 1993); Teachers Insurance & Annuity Association ofAmerica V. Shamrock
Broadcasting Co., 521 F.Supp. 638 (S.D.N.Y. 1981.

27 See, e.g•, Saito v. McKesson HBOC, Inc., 2002 WL 31657622, at *6, 11 (Del. Ch. Ct. 2002); Maruzen Co.,
Ltd v. HSBC USA, Inc., 2002 WL 1628782, at *2 (S.D.N.Y. 2002) ; In re McKesson HBOC Securities Litig., 2005
U.S. Dist. LEXIS-7098 (March 2005).

28 See Committee Note, at 6-7 (infra, fl 20).

29 Id. E
30 The authors are concerned that even a proper "selective waiver" procedure in a truly voluntary environment
would be ineffective unless uniformly applied in all jurisdictions. We note that there is a reasonable diversity of
opinion as to whether a federally-enacted selective waiver rule would be effective in all instances in the courts of the
various United States, compare Broun, "Memo on the Impact of the Draft Rule 502 on Waiver of Privilege in a State
Action," Capra and Broun, Memorandum to Advisory Committee on Evidence Rules, April 24-25, 2006, at 17-23,
with Comment Letter, Corporations Committee of the Business Law Section of the State Bar of California, at 2. The L
problems of inconsistency on questions of waiver can be profound., If otherwise protected information becomes

available to a third party in one jurisdiction, the protections of disclosure in such jurisdiction may not be effective in
anotherjurisdiction. And once the information is out, it is practically impossible to re-protect it. Compare (as to the
same materials produced to the SEC by McKesson HBOC), Saito v. MWKesson HBOC, Inc., 2002 Del. Ch. LEXIS
139 [2002 WL 31657622 at p. * 11 (Del. Ch. Ct. Nov. 13, 2002) ("[Plublic policy seems to mandate that courts
continue to protect the confidentially disclosed work product in order to encourage corporations to comply with law
enforcement agencies."), with McKesson HBOC• Inc. v. Superior Court, 115 Cal. App. 4th 1229, 1241 (Cal. Ct.
App. 2004) ("Given ,the Legislature's expressed desire to control evideniiary privileges and protections, adoption of
the selective waiver theory should come from thatbody. We agree with the trial court that under California law,

McKesson waived the work product protection for the audit committee report and the interview memoranda."); see

also In re McKesson HBOC Securities Litig., 2005 U.S. Dist. LEXIS 7098, upholding the selective waiver doctrine
on behalf of McKesson HBOC.
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privilege and work-product protections and should be curtailed if not reversed. Under the

Lauspices of the ABA Task Force, the Association of Corporate Counsel, the U.S. Chamber of

Commerce, various state and local bar associations, and many other groups, strong efforts are

being made to convince the appropriate authorities that such policies are misguided, destructive

of important societal benefits, and should be repealed. In recent weeks, as mentioned above,

after such efforts, the U.S. Sentencing Commission has voted to repeal its 2004 amendment to

7the Federal Sentencing Guidelines that encouraged prosecutors to require companies and other

L entities to waive their attorney-client privilege and work product protections as a pre-requisite

for receiving credit for cooperation at sentencing.

We urge the Advisory Committee d,ultimately', the Congress, not to adopt Rule 502

with the provision set forth in (b)(3). We further urge that governmental agencies currently

implementing policies of granting benefits for waiver and imposing penalties for not doing so

L look to the recent wise example set by the U.S. Sentencing Commission by no longer using a

company's waiver of the attorney-client'privilege or work product protections as a factor in

determining whether a corporation has been cooperative with inquiries. In our judgment,,' that

Kwill be a far more effective way of reducing the incidence of waivers and the collateral problems

addressed by proposed Rule 503(b)(3).

K V. IMPACT ON THE JUDICIAL PROCESS

As noted above and in virtually every serious discussion of the attorney-client

relationship, recognition of the attorney-client privilege represents a balance made over several

centuries of competing interests to preserve the integrity of the judicial process and thereby

preserve important societal and governmental values. Recognition of the attorney work product

doctrine is more recent but rests on exactly the same foundation of preserving the integrity of the

Ljudicial process. Whether that balance and those protections are established in case law, statute

or rules of evidence, the judicial system has always been the locus of authority for interpreting

and enforcing them. That is the only logical place for that locus to rest as it is the judicial system

L itself that can and must preserve that integrity.

Unfortunately, the authority of the judicial system in that context is undermined or even

K defeated if decisions are taken much earlier in the process than commencement of judicial
proceedings that use waiver of those rights as a bargaining tool. The authors respectfully urge

the Advisory Committee to be mindful that crafting a "selective waiver" protocol when

7governmental regulators and law enforcement agencies are pursuing policies resulting in a

"culture of waiver" will merely contribute to interference in the lawyer-client relationship on

which both self-informed compliance with laws and the judicial process itself depend.

To be sure, there is much to be said for attempts to bring uniformity to such a critical

issue. Indeed, the ABA itself has long advocated the significant benefits of achieving uniformity

K in thejudicial process.3 ' Were that the only issue in play on this topic, the authors might come to

31 See, e.g., amicus brief submitted in the application for certiorari in Martin Marietta Corp. v. Pollard, 856KF. 2d 619 (4th Cir. 1988); cert. den. 490 U.S. 1011 (1989).
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a different conclusion. But here, there is an overlaying issue of governmental policies and the
impact they have on the requisite voluntary nature of waiver 32 and the actual freedom to assert ll
rights of privilege and work product without which waiver cannot actually be voluntary. That
complicates the evaluation in a way that causes us, on balance, to come down against the
proposed Rule 502(b)(3).

VI. SUPPORTING MATERIALS

As noted in/this paper, the ABA has been working to preserve the attorney-client
privilege and attorney work product protection. It has done so in a number of ways, including by
testifying before Congress and the U.S. Sentencing: Commission, submitting letters and other
written statements to Congress and the Commission, participating in severalfora involving
privilege waiver issues, etc. The authors believe that it will continue to do so, individually or in
cooperation with a coalition of organizations similarly concerned about threats to the attorney-
client relationship. While not necessarily directly on point with issues presented by proposed,
Rule 502, the authors submit the following additional materials and attach them to this paper for
the consideration 'of the Advisory Committee: H

* Letter dated March 3, 2006 from the ABA Governmental Affairs Office to the Honorable
Howard Coble, Chairman, Subcommittee on Crime, Terrorism and Homeland Security,
Committee of the Judiciary, U.S. House of Representatives.

" Letter dated March 28, 2006 from the ABA Governmental Affairs Office to the United
States Sentencing Commission.

Respectfully submitted,

David M. Brodsky
L

Steven K. Hazen

R. William Ide Lj

Mark 0. Kasanin

April 19, 2006

E

32 Proposed Rule 502(a) recognized the importance of voluntariness.
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'Defending Liberty
Pursuing JusticeE

COVERNMENTAL AFFAARS AMERICAN BAR ASSOCIATION Governmental Affairs Office
omFC 740 Fifteenth Street. NW

Washington, DC 20005-1022lDUREcTO (202) 662-1760
R ,t .Evan,,s' FAX: (202) 662-1762

L ' .•sfxl( W£G19;LATE COUNSE.L

De&ý, Aý Cnan•"aa•-,is, March 28, 2006

. ~ United States Sentencing' Commission
d,•k•b:A,• One Columbus Circle, N.E.

a•k •l, Suite 2-500, South Lobby
="Og Washington, D.C. 20002-8002

LCSLATf C L Attention: Public Affairs-Priorities Comment
R. tow- C,,o- s.

Re: Comments on the Issue of "Chapter Eight - Privilege Waiver"

, . Dear Sir/Madam:

011.20 ,6,1789lr' .~ On behalf of the American Bar Association (ABA) and its more than 400,000 members,
, • I write in response to the Commission's Notice of Proposed Amendments, Request for

' " Public Comment, and Notice of Public Hearings for the amendment cycle ending May 1,
N • - 2006.' 1In particular, we would like to express our views regarding Final Priority (6),

. described in the Notice as the "review, and possible amendment" of the language
regarding waiver of attorney-client privilege and work product protections contained in

r Troa csRoorS the Commentary in Section 8C2.5 of the Federal Sentencing Guidelines. We urge the0-FRAXIqON SOLAIE•J •g COUNSEL

L M, W.%-Ahe Commission to amend this language to clarify that waiver of attorney-client privilege
, and work product protections should not be a factor in determining whether a sentencing

reduction is warranted for cooperation with the government.

LAW CONSULTANT
, The ABA has long supported the use of sentencing guidelines as an important part of our

•"•'••" criminal justice system. In particular, our established ABA policy, Which is reflected in
the Criminal Justice Standards on Sentencing (3d ed.), supports an individualized

EL sentencing system that guides, yet encourages, judicial discretion while advancing the

, goals of parity, certainty and proportionality in sentencing. Such a system need not, and
tRITASAT should not, inhibit judges' ability to exercise Itheir informed discretion in particular cases

El to ensure satisfaction of these goals.

In February 2005, the ABA House of Delegates met and reexamined the overall

L VICES Sentencing Guidelines system in light of the recent Supreme Court decision in United
, rw, States v. Booker and United States v. Fanfan (the "Booker/Fanfan decision"). At the

F • . conclusion of that process, the ABA adopted a new policy recommending that Congress

krWITt)R VASHIIC70N LE RA1~

'71 Fed. Reg. 4782-4804 (January 27, 2006)

2 In addition to this comment letter on the issue of "Chapter Eight - Privilege Waiver," the ABA is also

filing separate comments with the Commission today on the specific issue of "Sentence Reduction,

Motions under 18 U.S.C. § 3582(c)(1)(A)(i)."
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Comments to U.S. Sentencing Commission
March 28, 2006
Page 2

take no immediate legislative action regarding the overall Sentencing Guidelines system, and that it
not rush to any judgments regarding the new advisory' system, until it is able to ascertain that broad
legislation is both necessary and likely to be beneficial.

Although the ABA opposes broad changes to the Sentencing Guidelines at this time, we continue to
have serious concerns regarding certain narrow amendments to the Guidelines that took effect on
N4ovember 1, 2004. These amendments, which the Commission submitted to Congress on April 30,
2004, apply to that section of the Guidelines relating to "organizations"-a broad term that includes
corporations, partnerships, unions, non-profit organizations, governments, and other entities. While
the ABA has serious concerns regarding several of these recent amendments, most alarming is the
amendment that added the following new language to the Commentary for Section 8C2.5 of the
Guidelines:

Waiver of attorney-client privilege and of work product protections is not a prerequisite to a L
reduction in culpability score [for cooperation with the government]... unless such waiver is
necessary in order to provide timely and thorough disclosure of all pertinent information
known to the organization.3

Before the adoption of this privilege waiver amendment, the Commentary was silent on the issue of
privilege and contained no suggestion that such a waiver would ever be a factor in charging or
sentencing decisions. This was true, even though the Department of Justice-acting in accordance L]
with the 1999 "Holder Memorandum" and 2003 "Thompson Memorandum'4 -was increasingly
requesting that companies and other organizations waive their privileges as a condition for certifying
their cooperation during investigations.

3 In August 2004, the ABA adopted a resolution supporting five specific changes to the then-proposed amendments to the
Federal Sentencing Guidelines for Organizations, including amending the Commentary to Section 8C2.5 to state
affirmatively that waiver of attorney-client and work product protections "should not be a factor in determining whether a
sentencing reduction is warranted for cooperation with the government." Subsequently, on August 9, 2005, the ABA
adopted a resolution; sponsored by the ABA Task Force on Attorney-Client Privilege, supporting the preservation of the
attorney-client privilege and work product doctrine, opposing governmental actions that erode these protections, and L
opposing the routine practice by government officials of seeking the waiver of these protections through the granting or
denial of any benefit or advantage. Both ABA resolutions, and detailed background reports discussing the history and
importance of the attorney-client privilege and work product doctrine and recent governmental assaults on these
protections, are available at hrtt:p;!www.abanet.orsdpoladv/acprivileeze.htm. In addition, other useful materials regarding
privilege waiver are available on the website of the ABA Task Force on Attorney-Client Privilege at
http:.'www.abanet.orzlbuslaw/attomevclien1. 1
4 The Justice Department's privilege :waiver policy originated with theladoption of a 1999 memorandum by then-Deputy
Attorney General Eric Holder, also known as the "Holder Memorandum ," that encouraged federal prosecutors to request L
that companies waive their privileges as a condition for receiving cooperation credit during investigations. The
Department's waiver policy was expanded in a January 2003 memoranidum written by then-Deputy Attorney General
Larry Thompson, also known as the "Thompson Memorandum." Subsequently, then-Acting Deputy Attorney General
Robert McCallum sent a memorandum to all U.S'. Attorneys and Department Heads in October 2005 instructing each of
them to adopt "a written waiver review process for your district or component," although the directive-also known as
the "McCallum Memorandum"--does not establish any minimum standards for, or require national uniformity regarding,
privilege waiver demands by prosecutors. The Thompson and McCallum Memoranda are available online at
http:.i'www-v.usdoi.gov/dapecftfibtsiness organizations.pld and hWtt:i.A w.kbanet.oraIpoladv/niccallunmneino212005.pdf,
respectively.
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Since the adoption of the privilege waiver amendment to the Sentencing Guidelines in 2004, the
ABA has been working in close cooperation with a broad and diverse coalition of legal and business

groups-ranging from the U.S. Chamber of Commerce to the American Civil Liberties Union-in anneffort to persuade the Commission to reconsider, and perhaps modify, the waiver provision. Towards
that end, the coalition sent a letter to the Commission expressing its concerns over the privilege
waiver amendment on March 3, 2005 and the ABA sent a similar letter on May 17, 2005.

In June 2005, the Sentencing Commission issiuedits "Notice of Proposed Priorities and Request for

Public Comment" for the amendment cycle ending May 1, 2006 in which it 'stated its tentative plans

to reconsider the 2004 privilege waiver amendment to the Federal Sentencing Guidelines during its

2005-2006 amendment cycle. In response, the ABA, the informal coalition, and a prominent group

of nine former senior Justice Department officials 5-including three former Attorneys General-and
Rep. Dan Lungren (R-CA) submitted separate comment letters to the Sentencing Commission on
August 15, 2005 urging it to reverse the 2004 privilege waiver amendment and add language to the

Guidelines stating that waiver should not be a factor in determining cooperation.6 Later that month,
the Commission issued its "Notice of Final Priorities" for the amendment cycle ending May 1, 2006

in which it stated its intent to formally reconsider the 2(04 privilege waiver amendment to the
Federal Sentencing Guidelines.

On November 15, 2005, the ABA, several organizations from the coalition, and former Attorney[General Dick Thornburgh testified before the Sentencirng Commission on the subject of privilege
waiver.7 In response to questions from several Commissioners regarding the frequency with which
governmental entities have been requesting that businesses waive their privileges as a condition for

cooperation credit, as well as the effects of these waiver requests, the coalition and the ABA
subsequently undertook a detailed survey of in-house andpoutside corporate counsel, and the results
were presented to the Commission in early March 2006.1 Several representatives of the coalition also

7testified before the Commission on March 15, 2006 regarding the results 0ftheý new survey.

The August 15, 2005 comment letter signed, by the nine former senior Justice Department officials-including three

former Attorneys General, one former Acting Attorney General, two former Deputy Attorneys General, and three former

Solicitors General-is available at http:;Avww.abanet.org/poladv/acpriv formerdoiofficialstletterS-1 5-05.pdf.
The signatories to the coalition's August 15, 2005 comment letter to the Commission were the American Chemistry

Council, American Civil LibertiesUnion, Association of Corporate Counsel, Business Civil Liberties, Inc., Business
Roundtable,'the Financial Services Roundtable, Frontiers of Freedom, National Association of Criminal Defense
Lawyers, National Association of Manufacturers, National Defense Industrial Association;,Retail, Industry Leaders
Association, U.S. Chamber of Commerce, and Washington Legal Foundation. In addition, the ABA, which is not a

formal member ofthe coalition but has worked in close cooperation with that entity, also submitted similar comments to

the Commission On August 15, 2005. Links to the ABA, coalition and other August 15, 2005 comment letters and most
other privilege waiver materials referenced in this letter are available at hftp:xhv'vw.abanet.or/po0ladv!acprivileee.htm.

The November 15, 2005 testimony of the American Bar Associatign,'American Chemistry Council, American Civil
Liberties Union, Association of Corporate Counsel, National Association of Criminal Defense Lawyers, National

Association of Manufacturers, U.S. Chamber of Commerce, and former Attorney General Dick Thornburgh are available

at http://,wý-w.ussc.gov/AGENDAS/a dl I I05.htin.
The detailed results of the new March 2006 surveys of in-house and outside corporate counsel are available online at

http://.-,vw.acca.comi/Surve'vsattvclient2.pdfI The new March 2006 surveys expanded upon the coalition's previous

surveys of in-house and outside counsel that were completed in April 2005. Executive summaries of the April 2005

surveys are available at wlww.acca'coni/Survevs/attvclient.pdf andl

wwwj.nacdl.ore/public.nsf Leeislation/OvercriminalizationOO2i/$FLE!AC Survey.pd, respectively.
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Meanwhile, the Commission issued its Notice of Proposed Amendments, Request for Public [
Comment, and Notice of Public Hearings on January 27, 2006. One of the issues on which the
Commission sought public comment was the, issue of "Chapter Eight - Privilege Waiver." In
particular, the Commission sought additional comment on the following specific issues:)L

(1) whether this commentary language [in Application Note 12 of Section 8C2.5 of the
Guidelines] is having unintended consequences; (2) if so, how specifically has it adversely
affected the application of the sentencing guidelines and the administration of justice; (3)[
whether this commentary language should be deleted or amended; and (4) if it should be
amended, in what manner.9

Unintended Consequences of the Privilege Waiver Amendment L
In response to the firsttwo issues posed by the Commission, the ABA believes that the 2004

privilege waiver amendment to the Sentencing Guidelines has helped cause a variety of profoundly
negative, if unintended, consequences.

The ABA believes that as a result of the privilege waiver amendment and related-Justice Department
policies and practices, companies have been forced to waive their .attomey-client and work product
protections in most cases., The problem of coerced waiver that began with the 1999 Holder
Memorandum and the 2003 Thompson Memoranidum ,was exacerbated when the Commission added [7
the new privilege waiver language to the'Section 8C2.5 Commentary in 2004. While the new
language begins by, stating a general rule that a w'aiver is [not a prerequisite" for a reduction in the
culpability score--and leniency-under.the Guidelines•• that statement is ý,followed by a very broad
and subjective exception for situations here prosecutors ponterd that waiver "is necessary in order [1
to provide timely and thorough disclosure 0f 1:ll -,ertir/n information known to, the organization."
Without some meaningful oversight overwx af aversprosecutors may deem to be "necessary," this
exception essentially swallows, the rule. Prio,'ltohe change,t Commer tary was silent on the issue
and contained no suggestion that such a waiver would ever be required.

77
Now that this amendment has becomne effective, the' J'st--e Department is even (more likely than itwas before to require companies to. waive their priesin adw ges alm si aill cases. Adding to our concern
is that the Justice Department, as well as ot er., e meil ag enecies, is viewing the lack of
congressional disapproval of this amendment as on ressional ratificationtof the Department's policy
of routinely requiring privilege waiver, From a pra al •andp oIt, companies increasingly have nochoice but to waive these privileges whenever, the. gernent dnieands it, as the government's threat
to label them as "uncooperative" in c.mbati, yag,:o"r"al lei 11m

combati(I croterme ~.ihave a, profound effect on theirF7
public image, stock price, and standing in the marktplace l ..

Substantial new evidence confirms that the privilege. aider amendment, combined with the Justice
Department's waiver, policies, has resulted in the irouinn&&impelled waiver of attorney-client ande

work product protections. According to the new Isu ey0over 1,200 in-house..and outside corporate
'__ _ _ __ '1I

9 See Notice of Proposed Amendments, Request for Public Colmnent,ýand Nptice of Public Hearings, 71 Fed. Reg. 4782-
4804 (January 27, 2006).
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L counsel that was completed by the coalition and the ABA-in March 2006, almost 75% of corporate
counsel respondents believe that a "culture of waiver" has evolved in which governmental agencies
believe that it is reasonable and appropriate -for them to expect a company under investigation to
broadly waive attorney-client or work product protections. In addition, 52% of in-house respondents
and 59% of outside respondents have indicated that there has been a marked increase in waiver
requests as a condition of cooperation in recent years. Corporate counsel respondents also indicated
that when prosecutors give a reason for requesting privilege waiver, the Sentencing Guidelines rank
second only to the Justice Department s waiver policies among the reasons most frequently cited.

The ABA is concerned that that the 2004 privilege waiver amendment to the Guidelines and the.
related Justice Department waiver policies--which together have resulted in routine government
requests for waiver of attorney-client and work product protections-will continue to unfairly harm
companies, associations, unionseand other entities in a number of ways- First and foremost, the 2004
privilege waiver has helped to seriously weaken the confidential attorney-client relationship between,
companies and their lawyers, resulting in great harm both to, companies and the investing public.
Lawyers for companies and other organizations play a key role in helping these entities and their
officials to comply with the law and to act in the entity's best interests. To fulfillthis role, lawyers
must enjoy the trust and confidence of the managers and the board and must be provided with all
relevant information necessary to properly represent the entity. By authorizing and encouraging
routine government demands for waiver of atiorney-client and work productprotections, the privilege
waiver amendment discourages personnel within companies and other 'organizations from consulting
with their lawyers. This, in turn, seriously impedes the lawyers' ability to effectively counsel
compliance with the law, thereby harming not only cormpanies,,but the investing public as well.

Second, while the privilege waiver amendment-like the Justice Department's waiver policies-was
intended to aid government prosecution of corporate criminals, it has actually made detection of
corporate misconduct more difficult by helping to undermine companies' internal compliance
programs and procedures. These compliance mechanisms, which often include internal
investigations conducted by the company's in-house or outside lawyers, are one of the most effective
tools for detecting: and flushing out malfeasance.,, Indeed, Congres ognizedthe value of these
compliance toolswhen it enacted the Sarbanes-Oxley Act. Unfortunately, because the effectiveness
of these internal mechanisms depends in large part on the, ability of the individuals with knowledge to

speak candidly and confidentially with the, lawyer conducting the iinstigation, any uncertainty as to
whether attorney-client and work product protections will: be honored makes it more difficult for
companies to detect and, remedy wrongdoing early. Therpfore, by, further encouraging proIsecutors to• , • i si ' "t h '' ''' erf " an '• • , .

seek waiver on a routine basis, the privilege waiver amendment undermines, rather than promotes,K good corporate compliance practices.

Third, the privilege waiver amendment unfairly harms .employees by infringing on their individual
rights. By fostering a system of routine waiver, the 2004 privilege waiver amendment and the other

L related governmental policies-,place the employees of a company or other organization in a very
difficult position When their employers ask them to cooperate in an investigation. They can
cooperate and risk that statements made to the company's or organization's lawyers will be turned
over to the government by the entity or they can decline to cooperate and risk their employment. It is
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fundamentaIly unfair to force employees to choose between keeping their jobs and preserving their
legal rights.

In recent months, many others-including the coalition of business and legal groups and the former
senior Justice Department officials referencedabove--have expressed similar concerns regarding the
unintended consequences of the 2004 privilege waiver amendment to, the Sentencing Guidelines. The
ABA shares these concerns and believes that the privilege waiver amendment is counterproductive
and undermines, rather than enhances, compliance with the law as well as the many other societal
benefits that are advanced by the confidential attorney-client relationship.

Cong-ressional Oversight of Governmental Waiver Policies

On March 7, 2006, the House Judiciary Subcommittee on Crime, Terrorism, and Homeland Security
held an oversight hearing on the subject of government-koerced waiver policies. The hearing, titled
"White Collar Enforcement (Part 1): Attorney-Client Privilege and Corporate Waivers," included a
number of prominent witnesses, including Associate"Attorney General Robert McCallum, former
,Attorney General Dick Thornburgh, U.S. Chamber of Commerce President Thomas Donohue, and
William Sullivan, Jr. of the law firm ofWinston & Strawn.' 0 With the exception of Mr. McCallum,
all of the other witnesses expressed serious concerns regarding the growing trend of government-
coerced privilege waiver and identified the Justice Department's waiver policies and the 2004
privilege waiver 'amendment as major contributing factors causing the erosion of the privilege.

During the hearing, the Chairman of the Subcommittee, Rep.ý Howard Coble (R-NC), expressed his
strong support for the attomey-client privilege, and his concerns regarding routine prosecutor
demands for waiver during imvestigations. In aditi knowledging that prosecutors "must
be zealous and vigorous'in their efforts to bring corporat actors• to justice," Chairman Coble said that
"there is no excuse for prosecutors to require privilege r Wivers as a routine matter. In addition,w•'p~seut~rt~rquhe ii;, i .i 11 1 • , • ma

Chairman Coble vowed that his subeommitteewou1 d"^exminie the important issue with a keen eye to
determine whether Federal prosecutors are routinely requiring cooperating corporations to waive such
privilege." After noting that the Sentencing Commissio, n i'now reexamining, the privilege waiver: I ý ,r, 1 1 1• '1 , '1 1' • 1 Iý ý 7

issue as part of the current amendment cycle, he'concude tat "while the guidelines .do not
explicitly mandate a waiver of privileges for the tl b i of cooperation, in practical terms we
have to make sure that they do not operate to 1mpos ! reqr ment..."

Later in the heanng, similar concerns regarding go'er1ment-coerced waiver were also raised by Rep.
Dan Lungren (R-CA), who previously served as qaliforia "Attorney General. During the question
and answer period, Rep. Lungren reiteraled his longstandingopposition to the 2004 privilege waiver
amendment to the Sentencing Guidelines as explained in his August 15, 2005 letter to the
Commission, and he said that he had a "huge cpncem with the 2004 amendment to the extent that it
"require[dJ entities to waive" the attdrney-client privil ge and ýork product protections as a condition
of showing cooperation.", In additin, Rep. Lungren criticzedthe 1999 Holder Memorandum, the

1oThe written testimony of each of the witnesses who appeared at the lMarch17, 2006 hearing and the letter submitted by

the ABA to the Subcommittee regarding the hearing are available at http:/i'Jww,.abanet~ore/poladv/testirnonv306.pdf
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2003 Thompson Memorandum, and the 2004 privilege waiver amendment as together constituting a
"creeping intrusion" on the attorney-client privilege.

Rep. William Delahunt (D-MA), himself a former long-time prosecutor, expressed similar misgivings
at the hearing regarding government-coerced waiver in general and both the Justice Department's
waiver policy and the 2004 privilege waiver amendment to the Sentencing Guidelines in particular.
At the conclusion of the hearing, Rep. Delahunt summed up the serious concerns that all the
Subcommittee members had previously exprdesed regarding governmental privilege waiver policies,
and he respectfully asked Associate Attorney General McCallum to convey those concerns to the
Justice Department in order to avoid having to face bipartisan legislation designed to resolve the
issue.

The concerns that the members of the House Judiciary Subcommittee expressed during the March 7
hearing are consistent with those previously expressed to the ABA and the coalition on November 16,
2005 by Sen. Arlen Specter (R-PA), Chairman: of the Senate Judiciary Committee, and Rep. James
Sensenbrenner (R-WI), Chairman of the House Judiciary Committee. I

Recommended Changes to the 2004 Privilege Waiver Amendment to the Sentencing Guidelines-

In order to reverse the negative consequences that have resulted from the 2004 privilege waiver
amendment to the Guidelines and help prevent further erosion of the attorney-client privilege, we
urge the Commission to amend the applicable language in the Commentary to Section 8C2.5 of the
Guidelines to clarify that waiver of attorney-client privilege and work product protections should not
be a factor in determining whether a sentencing reduction under the Guidelines is warranted. To
accomplish this, we recommend that the Commission (1) add language to the Commentary clarifying
that cooperation only requires the disclosure of "all pertinent non-privileged information known by
the organization", (2) delete the existing Commentary language "unless such waiver is necessary in
order to provide timely and thorough disclosure of all pertinent information known to the
organization", and (3) make the other minor wording changes infthe Commentary outlined below.

If our recommendations were adopted, the relevant portion of the Commentary would read as
follows12:

"12. To qualify for a reduction under subsection (g)(1) or (g)(2), cooperation must be both
timely and thorough. To be timely, the cooperation must begin essentially at the same time as
the organization is officially notified of a criminal investigation. To be thorough, the
cooperation should include the disclosure of all pertinent non-privileged information known

"On November 16, 2005, Sen. Specter and Rep. Sensenbrenner spoke at a legal conference dealing with the erosion of

the attorney-client privilege that was sponsored by the U.S. Chamber of Commerce, the ABA, the Association of
Corporate Counsel, the National Association of Criminal Defense Lawyers, and the American Civil Liberties Union. A
transcript of Sen. Specter's comments on the privilege waiver issue, as well as the full text of Rep. Sensenbrenner's
prepared remarks, are available online at http:/iwww.abanet.org/poladv/acpriv transcriptofsenspecterl I- 16-05.pdf and

http://!'!w.abanet.orgz/poladv/acprivsensenbrennerl 1-16-05.pdf respectively.
12 Note: The Commission's November 1, 2004 amendments on the privilege waiver issue are shown in italics. Our
suggested additions are underscored and our suggested deletions are noted by strikethroughs.
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by the organization. A prime test of whether the organization has disclosed all pertinent non- {Z
privileged information is whether the information is sufficient for law enforcement-personnel
to identify the nature and extent of the offense and the individual(s) responsible for the
criminal conduct. However, the cooperation to be measured is the cooperation of the
organization itself, not the cooperation of individuals within the organization. If, because of
the lack of cooperation of particular individual(s), neither the organization nor law
enforcement personnel are able to identify the culpable individual(s) within the organization
despite the organization's efforts to cooperate, fully, the organization may still be given credit
for full cooperation, Waiver of attorney-client privilege and of work product protections is
not a factor in determininu whether a prercguisito to a reduction in culpability score under,
subdivisions (1) and (2) of subsection (g) is warranted. un-.kss s-uzeh ;vai;"r is n:ccssa •e I
ordcr to prevkido finwiy and therongh disc.'osure of aglpoetinent hrignfoamot knewn to Mh

Thank you for considering our comments. If you would like more information regarding the ABA's
position on these issues, please contact our senior legislative counsel for business law issues, Larson
Frisby, at (202) 662-1098.

Sincerely,

Robert D. Evans

cc: Members of the U.S. Sentencing Commission
Charles R. Tetzlaff, General Counsel, U.S. Sentencing Commission
Paula Desio, Deputy General Counsel, U.S. Sentencing Commission L
Amy L. Schreiber, Assistant General Counsel, U.S. Sentencing Commission
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ffNR tCAT. C"~61t

U202 662-476t

March 3, 2006
Xftn 1. O,6c0E:'•'•', The Honorable Howard Coble
,,,',• Chairman

• = Subcommittee on Crime, Terrorism and Homeland SecurityE O Committee on the Judiciary
, U. S. House of Representatives
- Washington, D.C. 20515

Re: Hearing on "White Collar Enforcement (Part 1): Attorney-Client Privilege
Ken.wi Gp l•m and Corporate Waivers," Scheduled for March 7, 2006

C ~ ~~ . '02•6f2-1,789

Viei wnie Dear Mr. Chairman:
1202: U1- I i6767

E .,,n, •, On behalf of the American Bar Association ("ABA") and its more than 400,000
. members, I write to express our views concerning the subject of your

Subcommittee's upcoming hearing, "White Collar Enforcement (Part 1): Attorney-
r"M o COUR Client Privilege and Corporate Waivers," which is scheduled for March 7, 2006. In

, s particular, we would like to express our strong support for preserving the attorney-
client privilege and work product doctrine and our concerns regarding several federal

1,4'ELLCTUt PRO governmental policies and practices that have begun to seriously erode theseL AW CNSULTAN^ fundamental rights. We ask that this letter be included inf the official record of the
U0, W-. I Subcommittee's March 7, 2006 hearing.

SLAtE nvCALNE cov,- The Importance of the Attorney-Client Privile2e
C2Z02) hQ•-1 750Ri' ' C. ? The attorney-client privilege-which belongs not to the lawyer but to the client-

" AN historically has enabled both individual and corporate clients to communicate with
00•o2, b'2T,, their lawyer in confidence. As such, it is the bedrock of the client's rights to effective

S counsel and confidentiality in seeking legal advice. From a practical standpoint, the

SElI .XF privilege also plays a key role in helping companies to act legally and properly byE permitting corporate clients to seek out and obtain guidance in how to conform
'12.-I,-4 conduct to the law. In addition, both the attorney-client privilege and the work

* ' product doctrine help facilitate self-investigation into past conduct to identify

EMnOI.&ASFNCFON t shortcomings and remedy problems as soon as possible, to the benefit of corporate
ioD2.,-4 institutions, the investing community and society-at-large.
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Federal Government Policies That Erode the Attorney-Client Privilee[

The American Bar Association strongly supports the preservation of the attorney-client privilege
and opposes governmental policies, practices and procedures that have the effect of eroding the
privilege.! Although a number of federal governmental agencies have adopted policies in recent
years that have weakened attorney-client and work product protections, the ABA is particularly
concerned about policies recently adopted by the Department of Justice-and an, amendment to
the Federal Sentencing Guidelines adopted by the U.S. Sentencing Conmmission in 2004-that
have led many federal prosecutors to routinely pressure companies: and other organizations to U
waive their privileges as a, condition of receiving credit for cooperation during investigations.

Justice Department Policies [l
The Justice Department's privilege waiver policy originated with the adoption of a 1999
memorandum by then-Deputy Attorney General Eric Holder entitled "Federal Prosecution of
Corporations." The so-called "Holder Memorandum" encouraged federal prosecutors to request
that companies waive their privileges as a condition for receiving cooperation credit. It states in
pertinent part: K

In gauging the extent of the corporation's cooperation, the prosecutor may consider the
corporation's willingness to identify the culprits within the corporation, including senior
executives, to make witnesses available, to disclose the complete results of its internal L
investigation, and to waive attorney-client and work product privileges.

Although the Holder Memorandum stated that waiver was not an absolute requirement, it
nevertheless made it clear that waiver was a factor'for prosecutors to consider in evaluating the
corporation's cooperation. It relied on the prosecutor's discretion to determine whether waiver
was necessary in the particular case. 7
The Department's waiver policy was expanded in a January 2003 memorandum written by then-
Deputy Attorney General Larry Thompson entitled "Principles of Federal Prosecution of Business
Organizations." The so-called "Thompson Memorandum" stated that: L

One factor the prosecutor may weigh in assessing the adequacy of the corporation's
cooperation is the completeness of its disclosure including, if necessary, a waiver of the
attorney-client and work product protection, both with respect to its internal investigation L
and with respect to communications between specific officers, directors, and employees

On August 9, 2005, the ABA adopted a resolution, sponsored by the ABA Task Force on Attorney-Client Privilege,

supporting the preservation of the attorney-client privilege and work product doctrine, opposing governmental actions
that erode these protections, and opposing the routine practice by government officials of seeking the waiver of these
protections through the granting or denial of any benefit or advantage. ! Previously, in August 2004, the ABA adopted
a resolution supporting five specific changes to the then-proposed amendments to the Federal Sentencing Guidelines

for Organizations, including amending the Commentary to Section 8C2.5 to state affirmatively that waiver of attorney-
client and work product protections "should not be a factor in determining whether -a sentencing reduction is warranted
for cooperation with the government." Both ABA resolutions, and detailed background reports discussing the history
and importance of the attorney-client privilege and work product doctrine and recent governmental assaults on these
protections, are available at httpti/www.abanct.oru/poladv/acprivilcec.htm. -
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and counsel. Such waivers permit the government to obtain statements of possible
witnesses, subjects and targets without having to negotiate individual cooperation or
immunity agreements.- In addition, they are often critical in enabling the government to
evaluate the completeness of a corporation's voluntary disclosure and cooperation.

L Prosecutors may, therefore, request a waiver in appropriate circumstances. The
Department does not, however, consider waiver of a corporation's attorney-client and
work product protection an absolute requirement, and prosecutors should consider the
willingness of a corporation to waive such protection when necessary'to provide timely
and complete information as one factor in evaluating the corporation's cooperation.2

Although both the Holder and, Thompson Memoranda state that waiver is not mandatory and
should not be required in every situation, the reality is that these policies have led many if not
most federal prosecutors to routinely pressure companies and other organizations to waive their
privileges as' a condition for receiving cooperation credit during investigations. Moreover,
prosecutors typically demand disclosure at the very beginning of the investigation, even before the
government has sought to obtain information through techniques such as grand jury subpoenas,
warrants, and in appropriate circumstances, compulsion of testimony.3 In addition, the U.S.
Attorney for the Southern District of New York "has publicly called for a complete waiver of the
attorney-client privilegeby all corporate targets, wishing to obtain credit for their cooperation.' 4

In an attempt to address this growing problem of routine governmental demands for privilege
waiver, Acting Deputy Attorney General Robert McCallum sent a memorandum to all U.S.
Attorneys and Department Heads in October2005 instructing each of them to adopt "a written
waiver review process for your district or component," ,and many local U.S. Attorneys are now inr5

the process of implementing this directive. Unfortunately, the McCallum Memorandum does not
establish any minimum standards ,for, or require national uniformity regarding, privilege waiver
demands by prosecutors. As a result, it will 'likely result in numerous different waiver policies
throughout the country, many of which may 'impose' only token restraints on the ability of federal
prosecutors to demand waiver.

The 2004 Privilege Waiver Amendment to the Federal Sentencing Guidelines

The problem of coerced waiver that began with the 1999 Holder Memorandum and the 2003
Thompson Memorandum was further exacerbated when the U.S. Sentencing Commission adopted
certain amendments to the Federal Sentencing Guidelines that took effect on November 1, 2004.
These amendments apply to that section of the Guidelines relating to "organizations"--a broad
term that includes corporations, partnerships, unions, non-profit organizations, governments, and
other entities. These organizational guidelines provide ihe standard by which the criminal

2 Memorandum from Larry D. Thompson, Deputy Attorney General, Department of Justice, to Heads of Department
Components, U.S. Attorneys, Principles of Federal Prosecution of Business Organizations (January 20, 2003),
available at http:i/ v-.usdi.go-•/dapjclftWbusiness organizations. idf.

'Public hearing held by the Ad Hoe Advisory Group on Organizational Sentencing Guidelines, Nov. 14, 2002, at 27.
4 Judson W. Starr and Brian L. Flack, Government's Insistence on a Waiver of Privilege, WHITE COLLAR CRIME
2001 J-1, at J-.4 (ABA 2001).

5 A copy' ofthe MCallum Memorandum of October 21,2005 is available online at

http:/iwww.abanet.ora/volad\,/mccallunimemo212OO5.pdf.E
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penalties for corporate wrongdoing are measured, and they ostensibly are designed to create
incentives for good corporate behavior while increasing penalties for corporations that lack Li
mechanisms for discouraging and detecting employee wrongdoing.

Although the ABA has serious concerns regarding several of these recent amendments, most
alarming is the amendment that added the following new language to the Commentary for Section
8C2.5 of the Guidelines:

Waiver of attorney-client privilege and of work product protections is not a prerequisite to E
a reduction in culpability score [for cooperation with the government] ... unless such waiver
is necessary in order to provide timely and thorough disclosure of all pertinent information
known to the organization. L

While this language begins by stating a general rule that a waiver is "not'a prerequisite" for a he
reduction in the culpability score--ýand leniency-under the, Guidelines, that statement is followedL
by a very broad and subjective exception 'for situations where prosecutors contend that waiver "is
necessary in order to provide timely and thorough disclosure of all pertinent information'known to
the organization,",Without some meaningful oversight over what waivers prosecutors may deem
to be "necessary," this exception essentially swallows the rule. Prior to the change, the L
Commentary was silent on the issue and contained no suggestion that such a waiver would ever be
required. '

Unfortunately, neither the Holder nor Thompson Memoranda provide any meaningful oversight
over what waivers prosecutors may deem "necessary" under the new language in the Sentencing
Guidelines. Therefore, now that this amendment has become effective, the Justice Department is
even more likely than it was before to require companies towaive their privileges in almost all
cases. Adding to our concern is that the Justice Department, as well as other enforcement
agencies, is viewing the lack of congressional disapproval of this amendment as congressional
ratification of the Departmernt's policy of routinely requiring privilege waiver. From a practical
standpoint, companies increasingly have no choice but to waive these privileges whenever the
government demands it, as the, government's threat to label them as 'uncooperative" n combating L
corporate crime will have a profound effect on their public image, stock price, and credit E
worthiness.

Unintended Consequences of Governmental Demands for Privilege Waiver E

Substantial new evidence has demonstrated that the Justice Department's waiver policies,
combined with the 2004 privilege waiver amendment to the Federal Sentencing Guidelines, have K
resulted in the routine compelled waiver of attorney-client privilege and work product protections.
According to a new survey of over 1,400 in-house and outside corporate counsel that was
completed by the Association of Corporate Counsel, the National Association of Criminal Defense
Lawyers, and the ABA in March 2006,6 almost 75% of corporate counsel respondents believe that E-
6 The detailed Survey Results are available online at http:;;/www.acca.contiSurvevs/attvclient2.pdf
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a "culture of waiver" has evolved in which governmental agencies believe that it is reasonable and
appropriate for them to expect a company under investigation to broadly waive attorney-clientor
work product protections. In addition, 52% of in-house respondents and 59% of outside
respondents have indicated that there has been a marked increase in waiver requests as a condition

fof cooperation in recent years. Corporate counsel also indicated that when prosecutors give a
reason for requesting privilege waiver, the Thompson/H.Lolder/McCallum Memorandaand the
amendment to the Sentencing Guidelines were amonig the reasons most frequently cited.

The American Bar Association is concerned that the Justice Department's waiver policies and the
2004 amendment to the Sentencing Guidelines-resulting in routine government requests for[ waiver of attorney-client and work product protections--will continue to unfairly harm
companies, associations, unions and other entities in a number of ways. First and foremost, these
governmental policies seriously weaken the confidential attorney-client relationship between
companies and their lawyers, resulting in great harm both to companies and the investing public.
Lawyers for companies and other organizations play a key role in helping these entities and their
officials to comply with the law and to act in the entity's best interests. To fulfill this role,
lawyers must enjoy the trust and confidence of the managers and the board and must be provided
with all relevant information necessary to properly represent the entity. By requiring routine
waiver of an entity's attorney-client and work product protections, thesegovernmental policies
discourage entities from consulting with their lawyers, thereby impeding the lawyers' ability to
effectively counsel compliance with the law. This harms notonly companies, but the investing.
public as well.,

7Second, while the Justice Department's waiver policies and the 2004 privilege Waiver amendment
L were intended to aid government prosecution of corporate criminals, they are likely to make

detection of corporate misconduct more difficult by undermining companies' internal compliance

r- programs and procedures. These mechanisms, which often include internal investigations
conducted by the company's in-house or outside lawyers, are one of the most effective tools for
detecting and flushing out malfeasance:. Indeed, Congress recognized the value of these
compliance tools when it enacted the Sarbanes-Oxley Act. Because the effectiveness of these
internal mechanisms depends in large part on the ability of the individuals with knowledge to
speak candidly and confidentially with lawyers, any attempt to require routine waiver of attorney-
client and work product protections will seriously undermine systems: that are crucial to
compliance and have worked well.

Third, the Justice Department's policies" and the privilege waiver amendment to the Sentencing
Guidelines unfairly harm employees by infringing on their individual rights. By fostering aF system of routine waiver, these policies place the employees of a company or other organization in
a very difficult position when their employers ask them to cooperate in an investigation, They can
cooperate and risk that their privileged statements will be turned over to the government by the
organization or they can, declie to cooperate and risk their employment. It is fundamentally
unfair to force employees to choose between keeping their jobs and preserving their legal rights.
For all these reasori, the ABA believes that the Justice Department's waiver policies and the 2004
privilege waiver amendment to the Guidehnes are counterproductive and undermine, rather than
enhance, compliance with the law as well as the many other societal benefits that are advanced by
the confidential att6oney-client relationship.

L
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The ABA is working to convey these concerns to policymakers, and reverse the recent erosion of
attorney-client and work product protections, in a number of ways. In 2004, we created the ABA
Task Force on Attorney-Client Privilege to study and address the governmental policies and
practices that have eroded attorney-client and work product protections. The ABA Task Force has El
held a series of public hearings on the privilege waiver issue and received testimony from
numerous legal, business, and public policy groups. The Task Force also crafted new ABA
policy-unanimously adopted by our House of Delegates last August-supporting the privilege
and opposing government policies that erode the privilege.7 The new ABA policy and other
useful resources on this topic are available on our Task Force websitezat
http://wvww.abanet.6rgabuslaw/attornevclient/.

The ABA is also working in close cooperation with a broad and diverse coalition of legal and
business groups-ranging from the U.S. Chamber of Commerce to the American Civil Liberties
Union-in an effortto modify both the Justice Department's waiver policies and the 2004
privilege waiver amendment tO the Sentencing Guidelines to clarif that waiver of attorney-client
and work product protections iIhould not be a factor im determining cooperation, The remarkable
poltical and philosophical diversity of that coalitioný shows just how widespread these concerns
have become in the business, ,legal, and public poli cycommunities.

On August 15,2005, the ABA, the informal coalition, and 'prominent group of nine former
senior Justice Department, ofials8 -- nling three forme'r Attorneys General-submitted E,
separate comment letters to the Sentencing Commission, urging it to reverse or modify the 2004. .. . . 9 .. . ,li

privilege waiver amendment. Subs" luently,1 the AjBA,ýseeral organaionsr th coalition,",and • f",rmr Ator e P ' 7h,%,, ur g , , " , , , a' , "' 1.
and former Attorney General Dick T b rght1 estified before the Sentencing Commission, onN ov m be11 , 2 00 5 ra I. . .. . .. "0 '"! ,f "1 ...
November 15,2005 in order to reiterate these views.10 'In addition, the ABA and various members
of the coalition 'have' .met repeate'dl with a : ;n ' of seniýJ.u.stic.Depa -7•v! ;r .Justi• Deartment officials in order
to express our joint concerns overithp lepartment sýintemýai privilege waiver policies.

71,, ,

7 See ABA resolution regarding privilege waiver approved in August 2005, discussed in footnote 1, supra.
s The August 15, 2005 comment letter signed by the nine former senior Justice Department officials-including three L
former Attorneys General, one former Acting Attorney General, two former Deputy Attorneys General, and three
former Solicitors General-is available at httT://vAww.abanet.or !poladv/acpriv formerdoiofficialstletter8-15-05.pdf.
9 The signatories to the coalition's August 15, 2005 comment letter to the Commission were the American Chemistry
Council, American Civil Liberties Union, Association of Corporate Counsel, Business Civil Liberties, Inc., Business ERoundtable, the Financial Services Roundtable, Frontiers of Freedom, National Association of Criminal Defense
Lawyers, National Association ofManufacturers, National Defense Industrial Association, Retail Industry Leaders
Association, U.S. Chamber of C6mmerce, and Washington Legal Foundation. In addition, the ABA, which is not aformal member of the coalition but has worked in close cooperation with that entity, also submitted similar comments Lto the Commission on August 15, 2005., Links, to the coalition and ABA'August 15 comment letters and all other

privilege waiver materials referenced in this leer are available at ht p'r abanet.oripooladviacprivileee.htm..
10The November 15, 2005 testimony of the Americanl, Bar Association, American Chemistry Council, American Civil
Liberties Union, Association of Corporate Counsel, National Association of Criminal Defense Lawyers, National ll
Association of Manufacturers, U.S. Chamber of Commerce, and former Attorney General Dick Thornburgh are

available at htto:w/xxvw.ussc.goviAGENDAS/giad II 05.htm.,
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LReforms Necessary To Remedy the Privilege Waiver Problem

In order to stopand reverse the erosion of the attorney-client privilege and work product doctrine
rin the corporate context-and start to undo the negative consequences that have resulted from this
L erosion-it will be necessary to modify both the 2004 privilege waiver amendment to the

Sentencing Guidelines and the Justice Department's internal waiver policies.

E After receiving extensive written comments and testimony from the ABA, the coalition, former

senior Justice Department officials, and other organizations, the Sentencing Commission issued a
request for public comment by March 28, 2006 on whether the privilege waiver language in the
Guidelines should be deleted or amended. In addition, the Commission has scheduled a hearing
on March 15, 2006 to consider proposed amendments to the Sentencing Guidelines on a number
of issues-including privilege waiver. Several representatives of the coalition have been invited
to testify at that March 15 hearing and explain the results of the new surveys of corporate counsel.
In addition, the ABA and the coalition will file additional comments with the Commission on this
issue prior to the March 28 deadline, urging the Commission to revise the Sentencing Guidelines
by stating affirmatively that waiver of attorney-client and work product protections should not be
a factor in determining cooperation.

Although we are encouraged by the Commission's willingness to reconsider the 2004 privilege
waiver amendment during its current amendment cycle, it is not known what changes, if any, the

L Commission will make to the provision this year. Its final decision on this issue will not be
known until it issues its final Proposed Rules in late April 2006. Therefore, we urge the
Subcommittee to (1) express its concerns to the Commission regarding the privilege waiver issue
as soon as possible and (2) encourage the Commission to amend the Guidelines-during the
current amendment cycle-to state that waiver of attorney-client and work product protections
should not be a factor in determining whether a corporation or other entity has fully cooperated
with the government during an investigation.

Unlike the Sentencing Commission, the Justice Department is not yet formally taking steps to
reexamine-and possibly remedy-its role in the growing problem of government-coerced
privilege waiver. As a result of the 1999 Holder Memorandum and the 2003 Thompson
Memorandum, most federal prosecutors now routinely demand that companies waive their
privileges as a condition for receiving cooperation credit. In addition, in response to the 2005
McCallum Memorandum, many local U.S. Attorneys are now in the process of adopting local
privilege waiver review procedures, which will likely result in numerous different waiver policies
throughout the country.

For these reasons, the ABA urges the Subcommittee, as part of its oversight responsibilities, to
hold additional hearings and encourage the Department to modify its internal policies on privilege

.waiver. Ideally, the Department's policies should be modified to (1) prohibit federal prosecutors
from demanding, requesting, or encouraging, directly or indirectly, that companies waive their
attorney-client or work product protections during investigations, (2) specify the types of factual,
non-privileged information that prosecutors may request from companies during investigations as
a sign of cooperation, and (3) clarify that any voluntary decision by a company to waive the

E
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attorney-client privilege and the work product doctrine shall not, be considered when assessing
whether the entity provided effective cooperation. ..

Thank you for considering the views of the ABA. If you would like more information regarding
the ABA's positions on these issues, please contact our senior legislative counsel for business law
issues, Larson Frisby, at (202) 662-1098.

Sincerely,

Robert'. Evans L

FTcc: All members of the Subcommittee on Crime, Terrorism and Homeland Security L

E-
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TESTIMONY OF JAMES K. ROBINSON
MINI-CONFERENCE ON PROPOSEDL EVIDENCE RULE 502

L UNITED STATES JUDICIAL CONFERENCE ADVISORY
COMMITTEE ON RULES OF EVIDENCE

- FORDHAM UNIVERSITY SCHOOL OF LAW
APRIL 24, 2006

JUDGE SMITH, AND MEMBERS OF THE COMMITTEE, THANK YOU FOR THE

L INVITATION TO EXPRESS MY VIEWS ON PROPOSED RULE 502.

E IT IS A PARTICULAR PLEASURE FOR ME TO APPEAR TODAY SINCE IT WAS

MY HONOR TO SERVE AS A MEMBER OF THIS COMMITTEE FROM 1993 THROUGH

L 1998.

I COMMEND THE COMMITTEE FOR ADDRESSING THE IMPORTANT ISSUES

CONCERNING THE COLLATERAL CONSEQUENCES OF DISCLOSURES BY

CORPORATIONS TO THE GOVERNMENT OF OTHERWISE PROTECTED ATTORNEY

[CLIENT PRIVILEGED AND ATTORNEY WORK PRODUCT INFORMATION DURING

THE COURSE OF GOVERNMENT INVESTIGATIONS.

I AM CURRENTLY A PARTNER IN THE BUSINESS FRAUD GROUP OF

CADWALADER, WICKERSHAM & TAFT LLP, IN ITS WASHINGTON, D.C. OFFICE.

MY PRACTICE INCLUDES THE REPRESENTATION OF CORPORATIONS, AS

WELL AS CURRENT AND FORMER EMPLOYEES OF CORPORATIONS, IN
L

CONNECTION WITH CIVIL AND CRIMINAL MATTERS RELATED TO GOVERNMENT

INVESTIGATIONS.

LDCLIB2 50345.1
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I AM ALSO SERVING (BY SELECTION OF THE DEPARTMENT OF JUSTICE
LJ

AND TIME WARNER, INC.) AS THE INDEPENDENT MONITOR OF TIME WARNER'S

SUBSIDIARY AMERICA ONLINE (AOL) UNDER ITS DEFERRED PROSECUTION I,

AGREEMENT WITH THE DEPARTMENT OF JUSTICE.

MY EXPERIENCE AS A FEDERAL PROSECUTOR INCLUDES SERVICE AS THE

UNITED STATES ATTORNEY FOR THE EASTERN DISTRICT OF MICHIGAN (1977-80)

AND AS THE ASSISTANT ATTORNEY GENERAL FOR THE CRIMINAL DIVISION OF F

THE DEPARTMENT OF JUSTICE (1998-2001).

DURING MY TENURE WITH THE CRIMINAL DIVISION I WAS INVOLVED IN 7

THE DRAFTING AND APPROVAL OF THE DEPARTMENT'S 1999 MEMORANDUM

CONCERNING FEDERAL PROSECUTION OF, CORPORATIONS, KNOWN AS THE Li

HOLDER MEMO.

FOR MANY, THE ISSUANCE OF THE HOLDER MEMO -IN 1999, WITH ITS

RECOGNITION THAT A CORPORATION'S WAIVER OF THE ATTORNEY CLIENT I

PRIVILEGE AND THE WORK PRODUCT DOCTRINE ENTITLED THE CORPORATION

TO "COOPERATION CREDIT," WAS THE EQUIVALENT OF CORPORATE AMERICA

OPENING A FORTUNE COOKIE READING: "A CHANGE FOR THE BETTER HAS BEEN 7
L

MADE AGAINST YOU."

MUCH HAS BEEN SPOKEN AND WRITTEN ON THE SUBJECT 'OF WHETHER L

THE HOLDER/THOMPSON MEMOS' FORMAL RECOGNITION THAT-"COOPERATION L
CREDIT"' WILL BE GIVEN TO WAIVERS OF THE ATTORNEY CLIENT PRIVILEGE

AND THE PROTECTION OF THE WORK PRODUCT DOCTRINE, IS A "CHANGE FOR'

THE BETTER" OR NOT.

L
DCLIB2 50345.1 -2- L
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THE AMERICAN BAR ASSOCIATION, AND OTHER GROUPS, HAVE

COMPLAINED THAT THE HOLDER/THOMPSON MEMOS HAVE RESULTED IN A

"CULTURE OF WAIVER" THAT HAS SERIOUSLY ERODED THE ATTORNEY CLIENT

PRIVILEGE AND THE WORK PRODUCT DOCTRINE TO THE DETRIMENT OF

CONSTRUCTIVE CORPORATE COMPLIANCE WITH THE LAW, BY THREATENING

THE CONFIDENTIALITY OF COMMUNICATIONS BETWEEN CORPORATE

EMPLOYEES AND CORPORATE LAWYERS..

PROSECUTORS, ON THE OTHER HAND, CLAIM THAT CORPORATIONS WITH

SERIOUS CRIMINAL EXPOSURE THAT SEEK LENIENCY (INCLUDING NON-

PROSECUTION) SHOULD BE EXPECTED TO COOPERATE FULLY WITH LAW

ENFORCEMENT IN ROOTING OUT CRIMINAL CONDUCT IN THE CORPORATE

RANKS, TAKING APPROPRIATE ACTION AGAINST WRONGDOERS AND ASSISTING

WITH PROSECUTION OF CORPORATE EMPLOYEES IN APPROPRIATE CASES.

TO PROSECUTORS "FULL COOPERATION" OFTEN MEANS THE DISCLOSURE

OF INFORMATION PROTECTED BY THE ATTORNEY CLIENT PRIVILEGE AND WORK

PRODUCT DOCTRINE.

BOTH SIDES OF THIS DEBATE HAVE LEGITIMATE ARGUMENTS. IN MY

VIEW THERE IS NO CLEARLY RIGHT OR WRONG VIEW OF THE MATTER. MUCH

DEPENDS ON THE PARTICULAR CIRCUMSTANCES AND SCOPE OF A WAIVER.

IT CANNOT- BE SERIOUSLY DISPUTED, HOWEVER, THAT THE RECENT

TREND TOWARD CORPORATE INTERNAL INVESTIGATIONS, COUPLED WITH

VOLUNTARY DISCLOSURES TO THE GOVERNMENT, HAS PRODUCED MANY

IMPORTANT PROSECUTIONS AND CONVICTIONS,' AND HAS RESULTED IN

DCLIB2 50345.1 -3-
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SUBSTANTIALLY IMPROVED COMPLIANCE PROGRAMS IN MANY CORPORATIONS,

BOTH DIRECTLY AND INDIRECTLY THROUGH THE DETERRENCE OF CRIMINAL

CONDUCT IN THE CORPORATE SETTING. E
IT IS ALSO TRUE THAT MANY CORPORATIONS AND THEIR STAKEHOLDERS

HAVE BEEN SPARED CRIPPLING CRIMINAL PROSECUTIONS AS A DIRECT RESULT

OF THEIR COOPERATION, INCLUDING WAIVERS OF THE PRIVILEGE AND THE

PROTECTION OF THE WORK PRODUCT DOCTRINE . IN THE PROCESS, THE

CORPORATE CULTURE OF COMPLIANCE WITH THE LAW HAS BEEN

SIGNIFICANTLY IMPROVED IN MANY CORPORATIONS.

THERE IS, HOWEVER, A LEGITIMATE DEBATE ABOUT WHETHER THE

BENEFITS TO THE PUBLIC OF THIS NEW APPROACH OUTWEIGHS THE E
SUBSTANTIAL ECONOMIC COSTS OF COMPLIANCE AND THE EROSION OF THE El
TRADITIONAL PROTECTIONS OF THE CORPORATE ATTORNEY CLIENT PRIVILEGE

AND THE WORK PRODUCT DOCTRINE.

SOME ADVOCATES ON EACH SIDE OF THE DEBATE HAVE OVER OR UNDER

STATED THE BENEFITS AND THE COSTS OF THIS NEW APPROACH TO CORPORATE

CRIMINAL AND CIVIL INVESTIGATIONS.,-
L

THERE HAS BEEN MUCH "MOTHERHOOD AND APPLE PIE" TALK ABOUT

THE LONG HISTORY AND CRITICAL IMPORTANCE OF THE ATTORNEY CLIENT E
PRIVILEGE IN INSURING COMPLIANCE WITH THE LAW BY CORPORATIONS.

IN THE PROCESS, HOWEVER, SOMETIMES THE CRITICS OF THIS -NEW

APPROACH FAIL TO ACKNOWLEDGE THAT THE SETTING OF THE CORPORATE

ATTORNEY CLIENT PRIVILEGE AND THE WORK PRODUCT DOCTRINE DOES NOT

DCLIB2 50345.1 -4- L
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L REACH BACK IN HISTORY AS FAR AS IT DOES FOR INDIVIDUALS, AND THE SCOPE

AND CONTOURS OF THESE PROTECTIONS ARE DIFFERENT IN IMPORTANT

LRESPECTS FROM CASES WHERE THE CLIENT IS AN INDIVIDUAL.

CORPORATIONS, UNLIKE INDIVIDUALS, FOR EXAMPLE DO NOT ENJOY THE

CONSTITUTIONAL PROTECTION AGAINST SELF-INCRIMINATION. THUS, THE

E CONSTITUTIONAL UNDERPINNINGS THAT ,SUPPORT THESE PROTECTIONS FOR

INDIVIDUALS DO NOT APPLY IN THE CORPORATE CONTEXT.

CORPORATIONS ARE CREATURES AUTHORIZED TO -EXIST BY THE STATE.

[ THEIR OWNERS ARE ACCORDED SIGNIFICANT BENEFITS BY DOING BUSINESS

THROUGH THE VEHICLE OF A CORPORATION, INCLUDING PROTECTION FROM

UNLIMITED LIABILITY BEYOND THE RESOURCES OF THE CORPORATION ITSELF.

THE ATTORNEY CLIENT PRIVILEGE PROTECTS THE INDIVIDUAL

EMPLOYEES WHO CONFIDE IN THE CORPORATION'S LAWYERS ONLY AS LONG

L AS THE CORPORATION CONTINUES TO INVOKE THE PRIVILEGE. EMPLOYEES

HAVE NO STANDING TO OBJECT TO A WAIVER BY THE CORPORATION.

AS A RESULT, IT IS NOT UNREASONABLE THAT THE RIGHTS AND

PRIVILEGES OF CORPORATIONS ARE VIEWED DIFFERENTLY FROM THOSE OF

CLIENTS WHO ARE REAL PEOPLE ENGAGED IN PROTECTED COMMUNICATIONS

L WITH THEIR LAWYERS FOR THE PURPOSE OF SECURING LEGAL ADVICE.

THE RIGHTEOUS INDIGNATION THAT WOULD FLOW IF THE DEPARTMENT

OF JUSTICE WERE TO INSTITUTE A POLICY OF WITHHOLDING COOPERATION

CREDIT FROM INDIVIDUALS FOR FAILURE TO WAIVE PRIVILEGES SIMPLY DOES

NOT HAVE EQUAL FORCE WHEN APPLIED IN THE CORPORATE SETTING.

E

DCLIB2 50345.1 -5-
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ON THE ISSUE OF PROSECUTING CORPORATIONS GENERALLY, AND GIVING

COOPERATION CREDIT FOR WAIVER OF PRIVILEGES, THERE ARE SERIOUS

COMPETING POLICY CONSIDERATIONS THAT MUST BE WEIGHED. ]
THE CURRENT ISSUE OF THE AMERICAN CRIMINAL LAW REVIEW

CONTAINS AN ARTICLE URGING THAT THE ENTIRE QUESTION OF INDICTING

CORPORATIONS SHOULD BE REVISITED IN THE WAKE OF THE ARTHUR

ANDERSON PROSECUTION. SEE AINSLIE, INDICTING CORPORATIONS REVISITED:

LESSONS OF THE ARTHUR ANDERSEN PROSECUTION, 43 AM CRIM L. REV 107

(2006). H
THE DEPARTMENT OF JUSTICE, OF COURSE, HAS TAKES A VERY

DIFFERENT VIEW ABOUT THE PROPRIETY OF, PROSECUTING CORPORATIONS -H

ALTHOUGH THE CURRENT TREND IS TO REFRAIN FROM PROSECUTION OF THE

CORPORATION-PROVIDED THE CORPORATION FULLY COOPERATES, AND THAT

FULL COOPERATION OFTEN INVOLVES SOME FORM OF PRIVILEGE WAIVERS.

UNTIL THE DEBATE ABOUT WHETHER TO PROSECUTE CORPORATIONS IS

RESOLVED, HOWEVER, THE REALITY IS THAT CORPORATIONS DO HAVE

SUBSTANTIAL CRIMINAL EXPOSURE FOR THE ACTS OF ITS EMPLOYEES IN

FURTHERANCE OF THE CORPORATION'S INTERESTS-THAT IS SO EVEN IF THE

EMPLOYEE'S ACTIONS CONFLICT WITH THE CORPORATION'S GENERAL POLICIES

OR CODES OF CONDUCT. H
UNLESS THE JUSTICE DEPARTMENT CHANGES ITS POLICY WITH RESPECT

TO CORPORATE PROSECUTION, THERE WILL CONTINUE TO BE A POWERFUL

DCLIB2 50345.1 -6-
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INCENTIVE FOR FULL COOPERATION BY CORPORATIONS, INCLUDING WAIVING

THE PRIVILEGE AND THE WORK PRODUCT PROTECTION.

IEVEN IF CRIMINAL PROSECUTIONS WERE TO CEASE, PUBIC COMPANIES

WOULD CONTINUE TO HAVE A POWERFUL INCENTIVE TO FULLY COOPERATE

WITH AGENCIES LIKE THE SEC, INCLUDING PRIVILEGE WAIVERS.

LIKE IT OR NOT, THE DAYS OF HOPING NEVER TO GET CAUGHT, OR

SUCCESSFULLY CIRCLING THE WAGONS AND INSISTING ON THE PROTECTION OF

L THE ATTORNEY CLIENT PRIVILEGE AND THE WORK PRODUCT DOCTRINE IN

71 RESPONSE TO GOVERNMENT INVESTIGATIONS, ARE OVER.

IN LIGHT OF THIS REALITY, THE PROPOSAL BEFORE THE COMMITTEE TO

L LIMIT THE COLLATERAL COSTS OF A WAIVER IN THE CONTEXT OF A

GOVERNMENT PROSECUTION IS A VERY APPROPRIATE MEASURE THAT WILL

PROVIDE SOME PROTECTION FOR THESE IMPORTANT PROTECTIONS WHILE

ELIMINATING A BARRIER TO CORPORATE COOPERATION WITH GOVERNMENT

INVESTIGATIONS..

THE SELECTIVE WAIVER RULE RECOGNIZES THAT, AS A PRACTICAL

MATTER, A DISCLOSURE OF PROTECTED INFORMATION IN THE CONTEXT OF A

GOVERNMENT INVESTIGATION IS NOT TRULY "VOLUNTARY" IN THE MANNER

THAT HAS TRADITIONALLY RESULTED IN A WAIVER OF THE PROTECTION OF

THE PRIVILEGE AND THE WORK PRODUCT DOCTRINE.

INSTEAD, THE DISCLOSURE IS FORCED BY THE STAKES INVOLVED AND

L CONSTITUTES A MUTUALLY BENEFICIAL SHARING OF INFORMATION BETWEEN

E

DCLIB2 50345.1 -7-
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THE CORPORATION AND THE GOVERNMENT THAT SERVES THE PUBLIC

INTEREST.

THE INTERESTS OF THE CORPORATION'S SHAREHOLDERS ARE ALSO LJ

SERVED BY RECEIVING THE BENEFITS OF AVOIDING CRIMINAL PROSECUTION 7

AND MINIMIZING THE ADVERSE CONSEQUENCES OF A GOVERNMENT

ENFORCEMENT ACTION.

ADVANCING THE MUTUAL GOALS OF THE GOVERNMENT AND THE

CORPORATION, IN THE PUBLIC INTEREST, HOWEVER, IS SUBSTANTIALLY

IMPEDED BY THE CURRENT WAIVER REGIME THAT INSISTS THAT DISCLOSURES

TO THE GOVERNMENT CONSTITUTE A WAIVER TO THE WORLD, INCLUDING

PRIVATE ADVERSARIES OF THE CORPORATION, OF THE PROTECTIONS OF THE

PRIVILEGE AND THE WORK PRODUCT DOCTRINE.

THE PERSUASIVE CASE FOR RECOGNITION OF THE SELECTIVE WAIVER
F7

RULE WAS WELL STATED BY SIXTH CIRCUIT CHIEF JUDGE DANNY BOGGS IN HIS L

DISSENTING OPINION IN INRE COLUMBIA/HCA HEALTHCARE, 293 F.3D 289 ( 6 TH CIR.

2002).

SOME MAY OPPOSE THE SELECTIVE WAIVER RULE FOR THE SAME

REASONS THAT WERE ADVANCED TO OPPOSE THE SENTENCING GUIDELINE

RECOGNITION OF "COOPERATION CREDIT" FOR PRIVILEGE WAIVERS-THAT IT

WILL SOMEHOW PROVIDE OFFICIAL SUPPORT FOR A "CULTURE OF WAIVER" AND H
CONSTITUTE A "REGULATORY IMPRIMATUR" TO THE GOVERNMENT'S PRACTICE

OF SEEKING, OR AT LEAST ACCEPTING, AND GIVING CREDIT FOR, WAIVERS.

DCLIB2 50345.1 -8- E
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UNLIKE THE SENTENCING GUIDELINE PROVISION RECENTLY RESCINDED

BY THE SENTENCING COMMISSION, HOWEVER, THE SELECTIVE WAIVER

LDOCTRINE TAKES NO POSITION ON WHETHER WAIVERS SHOULD OR SHOULD

NOT OCCUR, OR WHETHER IF THEY DO, THEY SHOULD RESULT IN ANY

"COOPERATION CREDIT" FROM THE GOVERNMENT.

IT DOES, TO BE SURE, ELIMINATE A MAJOR IMPEDIMENT TO SUCH

WAIVERS, AND THUS INDIRECTLY ENCOURAGES THEM.

L - REMOVING THE IMPEDIMENT OF WAIVER TO THE WORLD, HOWEVER,

E PROVIDES AT LEAST SOME MEASURE OF PROTECTION TO THE CORPORATE

HOLDER OF THESE PROTECTIONS, AND TO THEIR EMPLOYEES AS WELL, WHEN

E PRIVATE PARTIES BRING CLAIMS AGAINST THE CORPORATION AND ITS

EMPLOYEES.

DESPITE THE HOPE OF SOME THAT THE GOVERNMENT WILL BE FORCED

£BY CONGRESS TO RECONSIDER ITS CURRENT POLICIES AND ABANDON ITS

POSITION THAT CORPORATE WAIVERS DESERVE CREDIT IN THE CHARGING OR

L SETTLEMENT NEGOTIATIONS WITH THE GOVERNMENT, OR THAT CONGRESS

£7WILL MANDATE THAT NO CREDIT BE GIVEN FOR WAIVERS, IN MY VIEW THAT

SHIP HAS SAILED.

L CORPORATIONS THAT DECIDE IT IS THEIR BEST INTERESTS TO WAIVE

THEIR PRIVILEGES -- EVEN WITHOUT AN EXPRESS GOVERNMENTAL REQUEST

(THE MOST USUAL OCCURRENCE THESE DAYS IN MY EXPERIENCE, PERHAPS

L BECAUSE THE CONTEXT SUGGESTS THAT- A WAIVER IS IN THE BEST INTERESTS

OF THE CORPORATION), -- CERTAINLY WILL NOT (OR SHOULD NOT) WELCOME A

DCLIB2 50345.1 -9-
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77
CONGRESSIONAL MANDATE THAT THEY BE GIVEN NO CREDIT FOR THEIR L

WAIVER.

THE ALTERNATIVE OF REFUSING "FULL" COOPERATION MAY WELL BE TO

FACE CIVIL OR CRIMINAL ENFORCEMENTACTIONS AGAINST THEM THAT COULD

BE AVOIDED BY "FULL COOPERATION," INCLUDING WAIVERS.

THE COMMITTEE'S DRAFT OF RULE 502, RECOGNIZING A SELECTIVE L

WAIVER OF THE PRIVILEGE AND THE WORK PRODUCT DOCTRINE, IS A VERY

CONSTRUCTIVE STEP IN LIMITING THE CURRENT EXCESSIVE COST OF A

"VOLUNTARY" DISCLOSURE TO THE GOVERNMENT.

I URGE THE COMMITTEE TO RECOMMEND ADOPTION OF THE PROPOSED

RULE.

K
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Privilege Waiver Rule

Gregory P. Joseph

The Advisory Committee on the Federal Rules of Evidence is considering Proposed

Fed.R.Evid. 502, which would address waiver of attorney-client privilege and work product

protection. The Rules Enabling Act requires affirmative Congressional approval of any rule

"creating, abolishing, or modifying an evidentiary privilege." 28 U.S.C. § 2074(b). Therefore,

Proposed Rule 502 will become effective only if enacted by Congress, and, in drafting it, the

Advisory Committee acted at the request of the Chair of the House Judiciary Committee.

The Proposed Rule has four primary aspects:

" It articulates a test for determining the extent of subject matter waiver of

privileged or work product material that is voluntarily disclosed.

[ It resolves a split in the Circuits as to whether inadvertent disclosure effects a

waiver.

0 It adopts the principle of selective waiver, underwhich disclosure to a

governmental agency conducting an investigation does not effect a waiver as to

third parties.

* It resolves a longstanding quandary by providing that a court order forgiving

inadvertent waiver in the course of a litigation is binding on subsequent courts

and third parties.

Subdivision (a): Voluntary Waiver & Scope. Subdivision (a) of Proposed Rule 502

addresses waiver through voluntary disclosure and the scope of the subject matter waiver that

results:

(a) Waiver by disclosure in general. -- A person waives an attorney-L client privilege or work product protection if that person - or a predecessor
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while its holder - voluntarily discloses or consents to disclosure of any
significant part of the privileged or protected, information. The waiver extends to

undisclosed information concerning the same subject matter if that undisclosed

information ought in fairness to be considered with the disclosed information.
LJ

The first sentence of subdivision (a) unobjectionably codifies current law. It raises one

drafting issue, as applied to attorney-client privilege (not work product). As drafted, a privilege ]

holder effects a waiver if he or she "voluntarily discloses ... any significant part of the privileged

... information." But it is the communication, not the information, that is privileged. A

complaint contains information communicated to the plaintiff's lawyer by the plaintiff, but

including that information in the complaint does not waive any privilege covering the underlying

communications. It might be more felicitous if the phrase were n ot "the privileged or protected E
information" but, rather, "the privileged communication or protected information." E,

The second sentence - dealing with the scope of subject matter waiver - merits greater

attention. H
Rule 106 Provenance. The "ought in fairness" language is borrowed from Fed.R.Evid.

106, which states the rule of completeness: "When a writing or recorded statement or part

thereof is introduced by a party, an adverse party may require the introduction at that time of any H
other part or any other writing or recorded statement which ought in fairness to be considered

contemporaneously with it." This phrase has not proved problematic in Rule 106, and'there is no

reason to believe it will prove problematic as applied to matter covered by the attorney-client

privilege (work product is another matter).

This is not to minimize the differences in the implications of the phrase as used in Rules H
106 and 502(a). Under Rule 106, the court has before it a specific document or recording, and H
the contours of the fairness determination are cabined by four corners of that item. Under

Proposed Rule 502(a), the scope of the waiver extends to all communications, written or oral, on

23 L
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E
E the subject. Subject matter waiver, however,' is existing law. The "ought in fairness" language

provides, if anything, a potential limitation on the extent of the waiver - confining it to

El something less than the entire universe of the subject matter. This effectively captures what most

judges have historically done in exercising their discretion.

Extrajudicial Waivers Limited. The "ought in f.irness" language also has the virtue of

E codifying a line of decisions holding that the waiveir effected by an extrajudicial disclosure of

privileged information is limited to the disclosure itself, and extends no further, provided that

this does not work unfairness on the adversary. See, e.g., In re Grand Jury Proceedings, 350

F.3d 299 (2d Cir. 2003) (counsel for target of grand jury investigation sent letter to prosecutor

asserting that target acted in good faith based on counsel's prior conversations with regulators;

prosecutor's subpoena seeking counsel's notes of conversations with regulators quashed: "The

K crucial issue is not merely some connection to a judicial process but rather the type of unfairness

to the adversary that results in litigation circumstances when a party uses an assertion of fact to

L influence the decisionmaker while denying its adversary access to privileged material potentially

capable of rebutting the assertion. No such unfairness was present here."); XYZ Corp. v. United

States, 348 F.3d 16 (1 st Cir. 2003) ("the extrajudicial disclosure of attorney-client

communications, not thereafter used by the client to gain adversarial advantage in judicial

proceedings, cannot work an implied waiver of all confidential communications on the same

subject matter").

Work Product Issues. The implications of the "ought in fairness" test for subject matter

waivers of work product protection are potentially more: troublesome. Assume an auto accident

with three witnesses. Two witnesses say your client had the green light; one says the light was

red. You take statements from all three. If you use the two statements that favor you, must you

K3
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"in fairness" disclose the third? That is not the law today, nor should it be. You may have taken

the third solely for purposes of impeachment; you may highly distrust the accuracy of the third's

rendition; and your client did notretain you to prepare your adversary's case. There is a strong'

argument that Rules 26(a)(l)(b), 26(a)(3),(first paragraph) and 26(b)(3) (second paragraph)

contemplate that such statements are not subject to disclosure unless and until used for

impeachment. A Congressionally-enacted Rule 502 may be deemed to supersede these

provisions.

Or assume a Rule 30(b)(6) deposition. You represent the organization that isto be

deposed. Assume that you practice in a jurisdiction that requires that you educate the deponents V

so that they can testify fully as to matters known or reasonably available to the organization

about the noticed topics (see 7 MOORE'S FEDERAL PRACTICE § 30.25[3] (2005)). You prepare a [7
thick binder of materials for the deponents to consult during the depositions. You know that the [
binder will be marked as an exhibit, and that nothing in it is protected. But what about

everything else you know and have generated on the topics addressed in the binder? Is

everything you have thought about these topics - including every email or assessment you have

made of the strengths and weaknesses of your opponent's case - to be disclosed, too, "in

fairness?" Is it to be reviewed in camera by a judge to determine what the boundaries of

"fairness" are? This could develop into a nightmare for purposes ofjudicial administration as

well the adversary process. These are issues that the Advisory Committee should clarify.

Note that Proposed Rule 502(a) governs only waiver through voluntary disclosure. The 7

Advisory Committee Note stresses that it is not intended to displace or modify federal common

law concerning waiver of privilege or work product in other circumstances -e.g., reliance on

4 
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advice of counsel, "at issue" waiver, or refreshing recollection while testifying (Fed.R.Evid.

612).

Subdivision (b)I(1): Non-Waiver. Proposed Rule 502(b)(1) provides that "[a] voluntary

disclosure does not operate as a waiver if...the disclosure is itself privileged or protected." This

would appear to be a truism, and its import is clear enough. As to privilege, it is simple to apply.

L The second communication (the disclosure) need o6ly fall within the coverage of a privilege.

E But what does it mean that the second disclosure is "protected" as work product? Work-

product protection generally applies not to disclosures as such but to an activity - preparing for

anticipated litigation or trial - and the documents and things produced by that activity. Does

"protected" refers to any disclosure made in Connection with preparation in anticipation of

L litigation or for trial? That is too broad - the exception would virtually consume the rule stated

[ in subdivision (a).

Proposed Rule 502(b)(1) highlights an important difference between work product

L ~protection and the attorney-client privilege. Work product is not designed to preserve

confidentiality - other than from an adversary. Disclosures that do not substantially increase

the adversary's opportunity to obtain the work product do not effect a waiver. 8 Wright, Miller

& Marcus, FEDERAL PRACTICE & PROCEDURE § 2024 (Supp. 2005). Presumably subdivision

(b)(1) refers to communications that are protected as work product - for example, a disclosure

of work product to a person aligned in interest with a client. Subdivision (b)(1) presumably

E would not apply where the communication itself was protected - such as the taking of a witness

statement - because that is not a "disclosure." That instead falls within the definition of "work

K product" in subdivision (e)(2).

L
5
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Subdivision (b)(2): Inadvertent Waiver. Subdivision (b)(2) settles the Circuit split

concerning the effect of inadvertent disclosure, holding that no waiver is effected if:

the disclosure is inadvertent and is made during discovery in federal or state, F

litigation or administrative proceedings - and if the holder of the privilege or

work product protection took reasonable precautions to prevent disclosure and

took reasonably prompt measures, once the holder knew or should have known of kE
the disclosure, to rectify the error, including (if applicable) following the

procedures in Fed. R. Civ. P. 26(b)(5)(B).

This is a salutary provision that adopts the majority rule. Note the two-part test: the

holder must have taken reasonable precautions to prevent disclosure and must take reasonably

prompt measure to rectify the error after discovering the inadvertent production. This provision

does not sanction intentional disclosure, such as the "quick peek" approach to electronic

discovery under which data are turned over to the requesting party without review by the

producing party; the requiesting party then identifies the documents it is interested in; and the

producing party will then conduct a privilege review. See ABA Civil Discovery Standard 32 (b) E]
and (d)(ii). This approach could be covered under subdivision (c), discussed below.

Subdivision (b)(3): Selective Waiver. Subdivision (b)(3) adopts the doctrine of

selective waiver, permitting a client who has disclosed privileged communications to the

government to continue asserting the privilege against other parties. It provides that there is no

waiver if:

the disclosure is made to a federal, state, or local governmental agency during an

investigation by that agency, and is limited to persons involved in the

investigation.

This is highly controversial and politically charged. The selective waiver doctrine E
currently exists, in the federal system, primarily in the Eighth Circuit. See Diversified Indus. v. F]
Meredith, 572 F.2d 596 (8th Cir. 1977). For years, corporate counsel have unsuccessfully urged

other courts to adopt it, so that they could continue to protect from disclosure to civil plaintiffs L

6
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K' materials produced by businesses to regulators or prosecutors in the course of investigations.

Now on the verge of statutory success, many corporate counsel have reversed course and oppose

L it.

They voice a legitimate concern that subdivision (b)(3) may encourage and exacerbate an

existing trend by regulators and prosecutors to demand that persons being investigated waive

Lprivilege and work product. Some critics also express concern that this provision will require

KMiranda-like warnings to clients about the risk that they may as a practical matter be forced to

E waive, putting their communications with counsel at risk. Plaintiffs' counsel also object that

E their clients should continue to have access to materials disclosed to regulators and prosecutors

because it is unfair to permit defendants to selectively waive privilege when it suits their

E purposes but conceal damning information when it does not.

7While these concerns are legitimate, on balance subdivision (b)(3) is desirable. To the

extent that prosecutors are able, fairly or unfairly, to compel waiver of attorney-client privilege,

L it is in the best interests of those being investigated that the scope of the waiver be contained. To

the extent that selective waiver facilitates exoneration as well as inculpation, permitting persons

under investigation to disclose privileged material gives them a freer choice. To the extent that'

Egovernmental investigations are expedited, the public interest is served. It is not unfair to require

civil plaintiffs to conduct their own discovery, without the benefit of materials supplied to

facilitate governmental investigations or effectively compelled by the government at risk of loss

Eof liberty.

There are no limits imposed on the governmental recipient of the privileged information.

Will the use of the selectively-disclosed material at trial by a regulator waive the privilege?

Does it matter if the regulator has forwarded the privileged material to another regulator or

E .7
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prosecutor, who introduces it at trial? Presumably there is no effect on the privilege as to third

parties in either scenario, since these uses of selectively disclosed materials are reasonably within

the contemplation of this rule. A selective waiver provision that evaporates on the foreseeable [7
use of the disclosed material would be a trap; not a protection. Perhaps introduction at trial is

itself "protected" (it would be difficult to characterize it as "privileged") within the meaning of

subdivision (b)(1).'

Subdivision (c): Couirt-Ordered Non-Waiver. Proposed Rule 502(c) provides that a

court order concerning privilege waiver - e.g., the typical agreed order that inadvertent

production of privileged materials does not effect a waiver - binds not only the parties to the '

litigation but also third parties in subsequent litigations:

Controlling effect of court orders. - Notwithstanding subdivision (a), a court

order concerning the preservation or waiver of the attorney-client privilege or

work product protection governs its continuing effect on all persons or entities, E-
whether or not they were parties to the matter before the court.

This is a very constructive provision that resolves a serious, pre-existing problem -

namely, that the court-ordered return and protection of inadvertently produced material in Case I E

did not afford any protection from the discovery demands of litigants in Case 2. As to them, the

privilege may have been waived, subject to the protections afforded by subdivision (b)(2).

Note the breadth of this provision. First, a prior state court order is binding in federal

court, and vice versa. Second, this provision is not limited to inadvertently-produced material. E,
The "quick peek" approach to electronic discovery (or, for that matter, massive paper discovery),

discussed above, can easily be accommodated.

Note that privileged material that has been submitted to a regulator may be offered into E7
evidence by the prosecution in a criminal case, even though it may otherwise be excludable as

settlement materials, under the amendment to Fed.R.Evid. 408(a)(2) that is expected take effect

on December 1, 2006.

83
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K At the same time, note the limits of this provision. The binding effect of the order is

limited to "the preservation or waiver" of the privilege or work product - not the separate

determination whether a particular document or thing is privileged. A court-ordered disclosure

7of a privileged communication in Case I would not be "voluntar[y]" within subdivision (a) and

is not given binding effect inCase 2 by subdivision (C).

Subdivision (d): Mere Party Agreements. Under Proposed Rule 502(d), the parties'

7 agreement concerning privilege waiver must be "so ordered" by the court or it has no binding

effect outside of the litigation in which it is entered:

L Controlling effect of party agreements. - Notwithstanding subdivision (a), an
agreement on the effect of disclosure is binding on the parties to the agreement,
but not on other parties unless the agreement is incorporated into a court order.7

LIJ This provision is a wake-up call to counsel to ensure that party agreements are incorporated in

7court orders. Or it is an invitation to the alert to lay a trap for the unwary.

Subdivision (e): Definitions. The definitional subdivision, Proposed Rule 502(e),

provides:

(e) Included privilege and protection. -- As used in this rule:
(1) "attorney-client privilege" means the protections provided for

confidential attorney-client communications 'under either federal or
state law; and

(2) "work product" means the immunity for materials prepared in
preparation of litigation as defined in Fed.R.Civ.P. 26 (b) (3) and
Fed.R.Crim.P. 16 (a) (2) and (b)(2), as well as the federal
common- law and state-enacted provisions or common-law rules

L providing protection for attorney work product.

This provision is noteworthy in two respects. First, the definition of "attorney-client
L

privilege" does not embrace "applicable" law but is limited to "federal or state law." This omits,

L• on its face, foreign law. It'cannot be intended that a conversation that is privileged in Toronto or

London is unprivileged in federal court. Assume a multinational corporation headquartered in

L
London with two operating subsidiaries, one in Toronto and one in New York. An internal

L99
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investigation is undertaken. A Toronto law firm conducts the interviews and prepares a report

for the board of the parent concerning the Canadian operation. A New York law firm does the

same with respect to the New York subsidiary. Both reports are presented to the SEC, together L ,

with underlying witness statements. A securities class action is commenced in New York and

the plaintiffs seek both reports. The New York firm's report remain protected under subdivision

(e). What about the Toronto firm's? What law determines waiver? Does a common law of 7
waiver survive? What choice of law governs? Does this complexity make any sense? The 7

phrase "applicable law" should be substituted for "federal or state law." LJ

Second, note that the definition of "work product" extends to "federal common- law and K
state-enacted provisions or common-law rules." This properly recognizes that Fed.R.Civ.P.

26(b)(3) covers only "documents and tangible things." A great deal of work product is neither. L•

Conversations with non-testifying experts, for example.

Conclusion. Although a modest bit of tinkering is in order, Proposed Rule 502 is a

valuable proposal that. merits enactment. • j

Mr. Joseph is a fellow of the American College of Trial Lawyers and a past Chair of the

Litigation Section of the American Bar Association. He can be reached at

giosephgiosephnyc.com. ©2006 Gregory P. Joseph K
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L RULE 56: INTERIM REPORT

Revisions of Rule 56 have been considered intermittently in the years following the 1986
LSupreme Court decisions that set the basic standards for present practice. The first focused effort

produced a dramatically revised rule that was rejected by the Judicial Conference in 1992.

L The October 2005 agenda included extensive materials illustrating possible approaches to
revising Rule 56, some modest and some more ambitious. The Minutes reflect a good discussion,
pointing toward further active work in the short-term future. More detailed proposals will be[ presented at the fall meeting.

A survey of local summary-judgment rules has been undertaken since the October meeting.
The attachments reflect this work. One, prepared by James Ishida, provides a disciplined review ofL the topics commonly a ddressed by local rules. The second provides a more eclectic selection of
local-rules provisions divided into categories that correspond to the possibility of adopting
corresponding provisions in Rule 56. Some of the provisions bear directly on questions that mustFbe considered in any revision. Others seem interesting but do not seem likely candidates for
incorporation in the national rule. Still others are rather clearly unsuited for incorporation in the
national rule. If time allows, it would be useful to consider at this meeting some of the questions[suggested by these local-rule materials.

The Rule 56 project has ties to two other projects. The time periods provided in Rule 56 will
7be reconsidered with the Time-Counting Project, and in any event are sufficiently troubling to

L. command reconsideration on their own. And the interdependence of notice pleading, sweeping
discovery, and summary judgment links Rule 56 directly to the notice pleading project. Both will

E proceed in tandem, at leastat the outset.

7
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V
LOCAL RULES1 PROCEDURES re SUMMWARY JUDGMENT PRACTICE

rIN FEDERAL DISTRICT COURTS

L
I. NUMBER OF SUMMARY JUDGMENT MOTIONS ALLOWED

A. Generally, no limit. A few districts, however, provide that a party may file only
one motion for summary judgment, unless otherwise permitted by the court.2

I1. TIME FOR FILING SUMMARY JUDGMENT MOTION

A. FRCP 56(a). A party may move for summary judgment "after the expiration of 20
days from the commencement of the action or after service of a motion for
summary judgment by the adverse party[.]"

B. Timetable for filina and serving motion and opposition. There is much variation

among the districts.3

1. FRCP 56(c). "The motion shall be served at least 10 days before the time
fixed for the hearing. The adverse party prior to the day of the hearing
may serve opposing affidavits."L

'A sample of 20 districts with standing orders or general orders posted on their court web
sites turned up nothing relevant to summary judgment practice.

2N.D.Okla. LCvR 56.1(a); W.D.Okla. LCvR 56. 1(a); N.D.Tex. LR 56.2(b). See also E.D.
Va. LCR 56(C) (unless permitted by court, separate motions for summary judgment shall not be
filed addressing separate grounds for summary judgment); E.D. Va. LCR 56(C) (unless allowed
by the court, a party may not file separate summary judgment motions that address separate
grounds for summary judgment).

3See, e.g., N.D. Ga. LR 56.1(D)(as soon as possible, but no later than 20 days after close
of discovery); D. Guam LTR 9(b)(2) (any time 30 days after last pleading filed and within time7 so as not to delay trial); S.D. Ill. Rule 7.1(f) (must be filed 100 days before the first day of the
trial month); D. Md. Rule 105(2)(b) (last-minute filing prohibited; supporting memoranda must
be filed no later than 4:00 pm before the last business day preceding the hearing day to which the7 memorandum relates); D. N.M. Rule 56.1 (a) (must be filled by deadline established in the "Initial

LPretrial Report"); W.D. Tenn. LR 7.2(d)(1) (must be filed at least 45 days before trial, unless
good cause shown or other deadline set by scheduling order); N.D. Tex. LR 56.2(a) (unless
otherwise ordered, motion may not be filed within 90 days of trial); E.D. Va. LCR 56(A) (must

L be filed and set for hearing within "reasonable time" before trial).

3
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III. FORM OF MOTION FOR SUMMARY JUDGMENT

A. Motion must list all material facts where there is no genuine issue in dispute.
Most local rules require the movant to set forth the specific material facts where

there are no genuine issues to be tried.4  7

1. FRCP 56(c). "The judgment sought shall be rendered forthwith if the
pleadings [etc.] ... show that there is no genuine issue as to any material

fact and that the moving party is entitled to judgment as a matter of law."

4S.D. Ala. LR 7.2(a) ("suggested Determinations of Undisputed Fact and Conclusions of E
Law"); D. Ariz. LRCiv 56.1(a) (the parties may also submit a stipulation setting forth the

undisputed material facts, which are entered into only for the purpose of the summary judgment 1
motion); E.D. Ark. Local Rule 56.1(a); W.D. Ark. Local Rule 56.1(a); C.D. Cal. L.R. 56-1 (must L
submit proposed "Statement of Uncontroverted Facts and Conclusions of Law." The parties may

also submit a statement of stipulated facts agreed to only for the purpose of deciding the motion

for summary judgment); E.D. Cal. L.R. 56-1 (a) (must submit "Statement of Undisputed Facts"); Li

N.D. Cal. LR 56-2(a) (unless required by-the court, the parties must not submit a separate

statement of undisputed facts); D. Conn. Local Rule 56(a)1 (facts must be set forth in "Local

Rule 56(a)l Statement"); D.D.C. LCvR 7(h) and 56.1; M.D. Ga. Local Rule 56; N.D. Ga. LR L

56.1; S.D. Ga. LR 56.1 (motion to include list of material facts and conclusions of law which are

contended there are no genuine issues to be tried); D. Haw. LR 56.1(a), (c), and (d) (party shall E
reference only the material facts that are absolutely necessary to decide the motion and must be

no longer than five pages or 1500 words); C.D. Ill. LR 7.1(D)(1)(b); N.D. Ill. LR 56.1(a)(3); N.D.

Ind. L.R. 56.1(a); S.D. hid. L.R. 56.1(a); N.D. and S.D. Iowa LR 56J1(a)(3); D. Kans. Rule

56.1(a); E.D. and W.D. La. LR 56.1; D. Me. Rule 56(a); D. Mass. Rule 56.1; D. Mont. Rule

56.1(a) and (c) (parties may also file statement of stipulated facts); E.D. Mo. Rule 7-4.01(E); D.

Nebr. Civil Rule 56.1 (a)(1) and (a)(2)(defines "material fact" as one pertinent to the outcome of

the issues identified in the motion for summary judgment)i D. Nev. LR 56-1; D. N.J. Civ. Rule

56.1; D. N.M. Rule 56.1(b); E.D. and S.D. N.Y. Local Civil Rule 56.1(a); N.D. N.Y. L.R.

7.1(a)(3); W.D. N.Y. L.R. 56.1(a); D. N.H. LR 7.2(b)(1); E.D. Okla. Local Rule 56.1(A);

N.D.Okla. LCvR 56.1(b); W.D.Okla. LCvR 56.1(a); D. Ore. LR 56.1(a); M.D. Pa. LR 56.1;

W.D. Pa. LR 56.1 (B)(1) (movant may also include facts that are assumed to be true); D.P.R. LR

56(b); D. S.D. LR 56.1(B); M.D. Tenn. Rule 8(b)(7)(b) (after each paragraph, the word L
"response" must be inserted and a blank space provided to allow the non-moving party an

op o•,ruty to respond); W.D. Tenn. LR 7.2(d)(2); E.D. Tex. Local Rule CV-56(a) (movant p
sho • identify both the factual and legal basis for the summary judgment motion); N.D.Tex. LR

56.3 (movant must identify both the factual and legal grounds for the summary judgment motion

and include a concise statement that identifies the elements of each claim or defense to which

summary judgment is sought. The motion for summary judgment itself must not contain

arguments and authorities); D. Vt. DUCivR 56-1(a) (motion must set forth succinctly, but

without argument, the specific grounds of the judgment sought); D. V.I. Rule 56.1(a)(1); E.D.

Va. LCR 56(B); E.D. Wash. LR 56.1(a).

239
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L2. Undisputed facts must be separately numbered.5

F 3. Movant must cite to specific part of the record. Many local rules require
movant to cite to specific parts of the record supporting the contention that

E there is no genuine issue of material fact.6

4. Movant must attached supporting documentation. When a party cites to
documents or other discovery, the party must attach or submit the relevant

5S.D. Ala. LR 7.2(a); D. Ariz. LRCiv56.1(a); D. Conn. Local Rule 56(a)1; M.D. Ga.
Local Rule 56; N.D. Ga. LR 56.1; C.D. Ill. LR 7.1(D)(1)(b); N.D. Ill. LR 56.1(a)(3); N.D. and
S.D. Iowa LR 56.1(a)(3); D. Kans. Rule 56.1(a); D. Me. Rule 56(a); E.D. Mo. Rule 7-4.01(E); D.
Nebr. Civil Rule 56.1 (a)(1) (failure to provide record references is grounds to deny the motion);
D. N.M. Rule 56.1 (b); E.D. and S.D. N.Y. Local Civil Rule 56.1(a); N.D. N.Y. L.R: 7.1(3); E.D.
Okla. Local Rule 56.1(A); N.D.Okla. LCvR 56.1(b); W.D.Okla. LCvR 56.1(b); D. Ore. LRE 56.1 (c)(1) (a party may reference only material facts necessary for the court to determine the
summary judgment motion, and no others); M.D. Pa. LR 56.1; W.D. Pa. LR 56.1 (B)(1); D.P.R.
LR 56(b); D. S.D. LR 56.1(B); M.D. Tenn. Rule 8(b)(7)(b); W.D. Tenn. LR 7.2(d)(2); E.D. Tex.
Local CV Rule 56(az; D. Vt. DUCivR 56-1(b); D. V.I. Rule 56.1(a)(1); E.D. Va. LCR 56(B);
E.D. Wash. LR 56.1(a).

6S.D. Ala. LR 7.2(a); D. Ariz. LRCiv 56.1(a); E.D. Cal. L.R. 56-1(a); D. Conn. Local
Rule 56(a)1; D.D.C. LCvR7(h); M.D. Ga. Local Rule 56; N.D. Ga. LR 56.1; S.D. Ga. LR 56.1;
D. Haw. LR 56.1(c); N.D. ill. LR 56.1(a)(3); S.D. Il. LR 7.1(e); N.D. Ind. L.R. 56.1(a); S.D. Ind.
L.R. 56.1(a); D. Kans. Rule 56.1(a); D. Me. Rule 56(a) and (f); D. Mass. Rule 56.1; D. Mont.

L Rule 56.1(a); E.D. Mo. Rule 7-4.01(E); D. Nebr. Civil Rule 56.1(a)(1); D. Nev. LR 56-1; D.
N.M. Rule 56.1(b); E.D. and S.D. N.Y. Local Civil Rule 56.1(d); N.D. N.Y. L.R. 7.1(a)(3) (the
record for purposes of the Statement of Material Facts includes the pleadings, depositions,
answers to interrogatories, admissions, and affidavits, but does not include attorney's affidavits);
W.D. N.Y. L.R. 56.1 (d) (all citations must identify the relevant page and paragraph or line
number); D. N.H. LR 7.2(b)(1); E.D. Okla. Local Rule 56.1(A); N.D.Okla. LCvR 56.1(b);
W.D.Okla. LCvR 56.1(b); D. Ore. LR 56.1(c)(1); M.D. Pa. LR 56.1; W.D. Pa. LR 56.1 (B)(1);
D.P.R. LR 56(b) (court may disregard statement of fact not supported by a record citation); D.
S.D. LR 56.1(B); M.D. Tenn. Rule 8(b)(7)(b) and (f) (the "record: includes deposition
transcripts, answers to interrogatories, affidavits, and documents filed in support of or in
opposition to the motion or other documents in the court files); W.D. Tenn. L R 7.2(d)(2) (if the

Lmovant contends that the opposing party cannot produce evidence to create a genuine issue of
material fact, the movant must include relevant portions of the record that support the
contention); E.D. Tex. Local Rule CV-56(a) and (d) ("proper summaryjudgment evidence"

L means excerpted copies of pleadings, depositions, answers to interrogatories, admissions,
affidavits, and other admissible evidence. Parties are strongly encouraged to highlight cited
portion of any attached evidentiary materials, unless citation compasses the entire page); D. Vt.
DUCivR 56-1(b); D. V.I. Rule 56.1(a)(1); E.D. Va. LCR 56(B); E.D. Wash. LR 56.1(a).
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document.
7

FRCP 56(e):

"Supporting and opposing affidavits shall be made on personal knowledge,
shall set forth such facts as would be admissible in 'evidence, and shall
show affirmatively that the affiant is cqmpetent to testify to the matters

stated therein. Sworn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served therewith. The E

court may permit affidavits to be supplemented or opposed by depositions,
answers to interrogatories, or further affidavits. When a motion for'

summary judgment is made and supported as provided in this rule, an LI
adverse partymay not rest upon the mere allegations or denials of the
adverse party's pleading, but the adverse party's, response, by affidavits or
as otherwiseprovided in this rule, must set forth specific facts showing
that there is a genuine issue for trial. If the adverse p , does not so

respond, summary judgment, if appropriate,, shall be intered against the
adverse party."

5. Movant required to'submit proposed order. A few courts require the [7
movant to submit a proposed order with the motion for summary
judgment.' [7

L

7E.D. Cal. L.R. 56-1(a); D. Colo. LCivR 56.1 (voluminous exhibits discouraged. Parties

to limit exhibits to essential portions of documents); D. Conn. Local Rule 56(a)1; D. Haw. LR

56.1(c) (only relevant excerpts); N.D. Ill. LR 56.1 (a)(3); D. Kans. Rule 56.1 (a); D. Mass. Rule

56.1; W.D. N.Y. L.R. 56.1(d) (all cited authority must be separately filed and served as an LJ
appendix to the statement of material facts); D. Ore. LR 56.1 (c)(3) (the party must file excerpts

of the document, not the entire document); W.D. Pa. LR 56.1 (B)(3) (must be included in an

appendix but need not include the entire document. Excerpts to cited documents are acceptable);

D. S.D. LR 56.1(A) (may also append a summary but must make the original documents

available to the opposition); W.D. Tenn. LR 7.2(d)(2); E.D. Tex. Local Rule CV-56(a) and (d)

(movant should identify both the factual and legal basis for the summary judgment motion.

Parties are strongly encouraged to highlight cited portion of any attached evidentiary materials,

unless citation compasses the entire page); N.D.Tex. LR 56.6 (a party that relies on affidavits,

depositions, answers to interrogatories, or admissions on file must include such evidence in an

appendix); D. Vt. DUCivR 56- 1(e); D. V.I. Rule 56.1(a)(1); E.D. Wash. LR 56.1(a).

8S.D. Ala. LR 7.2(a); C.D. Cal. L.R. 56-4. [7
4 F
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L
B. Motion must contain legal grounds demonstrating movant is entitled to judgment

7as a matter of law.9

1. Motion must be accompanied by notice, brief, memorandum, affidavits,

exhibits, evidence, and other supporting documents.'°

C. Page limitation. There is some variation among the districts."

D. Sanctions for Noncompliance with rules,, The court may deny the motion or
impose other sanction for noncompliance with the rules.12

9D. Alaska LR 7.1 (d)(2); S.D. Ala. LR 7.2(a) (movant must include with motion
E"suggested Determinations of Undisputed Fact and Conclusions of Law); C.D. Ill. LR

7.1(D)(1)(c); N.D. Ill. LR 56.1 (a)(3); S.D. Ill. LR 7.1(e); D. Nebr. Civil Rule 56.1(a)(1); D. Ore.
LR 56.1(a)(1); W.D. Pa. LR 56.1 (B)(2); E.D. Tex. Local CV Rule 56(a) (movant should identify

Lboth the factual and legal basis for the summary judgment motion).

7°S.D. Ala. LR 7.2(a) (brief required. Failure to append brief may result in denial of

L motion); N.D. Cal. LR 56-1 (court may sua sponte reschedule hearing to give movant time to file
supporting affidavits); D. Colo. LCivR 56.1(A); D. Conn. Local Rule 56(a)3 and 4; D.D.C.
LCvR 7(h) and 56.1; N.D. Ga. LR 56.1(C); S.D. Ga. LR 56.1; D. Haw. LR 56.1 (a); C.D. Ill. LR

L 7.1 (D)(l)(b); N.D. Ill. LR 56.1 (a)(2); S.D. Ill. LR 7.1 (e); S.D. Ind. L.R. 56.1 (a); N.D. and S.D.
Iowa LR 56.1(a)(2); N.D. and S.D. Iowa LR 56.1(a)(4); D. Kans. Rule 56.1(a); D. Md. Rule 105
(1) and (5); E.D. Mo. Rule 7-4.01(A); D. N.M. Rule 56.1(b); D. Ore. LR 56.1(a)(1); W.D. Pa. LR
56.1 (B)(2); W.D. Tenn. LR 7.2(d)(2); N.D.Tex. LR 56.5(a) (a summary judgment motion must
be accompanied by a brief setting forth the argument and authorities on which the party relies.
The brief must be filed as a separate document from the motion); D. V.I. Rule 56.1(a)(1).

"S.D. Ala. LR 7.2(b) (a brief in support or opposition must not exceed 30 pages. A reply
by movant must not exceed 15 pages); D. Md. Rule 105(3) (memorandum in support or

L opposition must not exceed 50 pages and reply must generally not exceed 25 pages); D. Ore. LR
(56.1 (d) (the concise statement of material facts may not be longer than 5 pages); W.D. Tenn. LR
7.2(e) (memoranda in support or opposition must not exceed 20 pages without prior court

L approval); D. Vt. DUCivR 56-1 (b) (memorandum supporting motion must not exceed 25 pages).

S2D. Alaska LR 7.1 (d)(1); S.D. Ala. LR 7.2(a) (brief required. Failure to append brief
may result in denial of motion); D. Conn. Local Rule 56(a)3 (failure to provide citation to
evidence may result in motion being denied); D. Me. Rule 56(f) (court may disregard any fact not
supported by any citation to the record); D. Mass. Rule 56.1 (motion without concise statement

L. of material facts may be denied); D. Nebr. Civil Rule 56. 1(a)(1) (failure to submit a statement of
facts constitutes grounds for denying the motion); E.D. and S.D. N.Y. Local Civil Rule 56.1(a)
(failure to submit statement of material facts not in dispute may be grounds for denying the
motion); N.D. N.Y. L.R. 7.1 (a)(3) (the failure to include an accurate and complete Statement of

L5
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E. Motion for Partial Summary Judgment. Some rules make special provision for E,
partial summary judgment motions.

IV. SERVICE OF MOTION

A. In General. 14

1. FRCP 56(c). "The motion shall be served at least 10 days before the time
fixed for the hearing." 

LF

V. OPPOSITION TO MOTION FOR SUMMARY JUDGMENT

A. Form of Opposition. Most courts generally require the non-moving party to

identify the material facts where there is a genuine issue to be tried.I"

Material Facts will result in the denial of the motion); W.D. N.Y. L.R. 56.1(a) (failure to attach

statement of material facts may constitute grounds for denying the motion); D.P.R. LR 56(e)

(court may disregard statement of fact not supported by a record citation); M.D. Tenn. Rule

8(b)(7)(g) (failure to respond to a non-moving party's statement of additional facts will indicate

that the additional facts are not in dispute for purposes of the summary judgment motion); D. Vt.

DUCivR 56-1(a) (failure to comply may result in sanctions including (i) returning motion to

counsel for resubmission, (ii) denial of the motion, or (iii)'other sanction as appropriate).

13See N.D.Tex. LR 56.3(c) (if a moving party seeks summary judgment on fewer than all

claims or defenses, the motion must be styled as a motion for partial summary judgment).

"4D. V.I. Rule 56.1 (a)(1) (the moving party must serve all parties with the notice and all

pleadings and supporting documentation. The moving party must also file the notice of motion L
with the clerk of court (with a copy to the judge's law clerk), which extends the time for filing an

answer if one has not yet been filed).

"5S.D. Ala. LR 7.2(b) (opposition must identify disputed facts citing documents filed'in

the action); D. Ariz. LRCiv 56.1 (a) (the parties may also submit a stipulation setting forth the

undisputed material facts, which are entered-into only for the purpose of the summary judgment

motion); E.D. Ark. Local Rule 56.1(b); W.D. Ark. Local Rule 56.1(b) (all material facts are

deemed admitted unless controverted by the non-moving party); C.D. Cal. L.R. 56-2 (non- 7

moving party must file and serve a "Statement of Genuine Issues" setting forth all material facts

contended to have genuine issues to be litigated); E.D. Cal. L.R. 56-1(b) (must deny all disputed

facts contained in moving party's "Statement of Undisputed Facts"); D. Conn. Local Rule 56(a)2

(non-moving party must submit "Local Rule 56(a)2 Statement," which indicates whether facts

material asserted by movant are admitted or denied); D.D.C. LCvR 7(h) and 56.1 (must include

citation to the record and supporting memorandum); M.D. Ga. Local Rule 56 (insufficient

knowledge to admit or deny is not an acceptable response unless party complied with FRCP

6 [
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56(f)); N.D. Ga. LR 56.1(B)(2) (court will deem each ofmovant's facts as admitted unless non-
moving party (i) directly refutes movant's facts with concise responses supported by record
references; (ii) states a valid objection to the admissibility of the movant's facts; or (iii) points
out the movant's citation does not support the movant's facts, facts are not material, or other
nonconformity with the rules. Insufficient knowledge to admit or deny is not an acceptable
response unless party complied with FRCP 56(f)); D. Haw. LR 56.1(b) (party opposing summary

L judgment must file and serve a concise statement identifying all material facts where there is a
genuine issue to be litigated or all material facts that are accepted); C.D. Ill. LR 7.1 (D)(2)(b)
(non-moving party must set forth: (i) undisputed material facts, (ii) disputed material facts, (iii)

L immaterial facts, and (iv) additional material facts); N.D. Ill. LR 56.1(b) (non-moving party must
file and serve opposing affidavits, a supporting memorandum, and a response to the movant's
statement of material facts); N.D. and S.D. Iowa LR 56.1 (b) (non-moving party must file: (i)
brief that responds to, each ground asserted in summary judgment motion, (ii) response to
movant's material facts that admits, denies, or qualifies movant's facts, (iii) any additional
material facts, and (iv) an appendix); D. Kans, Rule 56. 1(b) and (e) (responding party must fairly
meet substance of matter asserted. If responding party cannot admit or deny factual matter
asserted, the response must state why); D. Mass. Rule 56 I (opposition must contain statement of
facts that non-moving party contends are material and there is genuine issue to be litigated); D.
Mont. Rule 56.1(b); E.D. Mo. Rule 7-4.01(E); D.,Nebr. Civil Rules 7.1(b)(1)(A), (b)(2)(A), and
56.1(b)(1); D. Nev. LR 56-1; N.J. Qiv. Rule 56.1; D. N.M. Rule 56.1(b) (memorandumnK opposition must include concise statement of material facts in dispute, numbered sequentially
and with references to the record. All material facts set forth in the movant's statement will be
deemed admitted unless specifically controverted);,: E.D. and S.D. N.Y. Local Civil Rule 56.1(a)
(the movant's' statement of undisputed facts, are :dee'ed admitted unless the non-moving party
specifically denies them in the opposition statement,ý referring to them by the same numbering
scheme as movant. ý Non-moving party must also include citation to the evidence for each

L statement controverting any statement of material fict); N DNY L.R 7.l(a)(3) (oosin. party
must file a response to the movant'sl Stat ement of M,,"ý'Iaten"al Facts which must include record
references and any additional material facts in sepap'r atd, numbered paragraphs. All facts set

bforth in the movingaparty's Statement of Material Facts are deemed admitted unless specifically
controverted); W.D. N.Y. L.R. 56.1(b)and(-•in (al! eate' alifacts set forth in the moving party's
statement are deemed admitted unless specif6icaly controverted); D. N.H. LR 7.2(b)(2)

L (statement, of material facts in dispute must, ~ontainrirecord, references. All material facts set forth
by the movant are, deemed admiitted unless prope rly, oppose by the non-moving party); Et.D.
Okla. Local. Rule 56. 1(13) (non-mov`ing party must, filela state ntomarilfcshtstfrh
disputed material facts. Each material fact in dispute must be numbered, contain a record
reference, and if applicable, state the number of the movant's fact that is in dispute); N.D.Okla.
LCvR 56.1 (c); W.D.Okla. LCvR 56.1(c) (mnuist bepnumbered and contain record references. If
applicable, must also state the number of the movant' s facts that are in dispute); D. Ore. LR
56.1,(b) (non-moving party must response to, movant'is statement of undisputed facts by accepting
or denying each fact, articulating oppositionlo the movant's contention or interpretation of the
undisputed material fact, or offering other relevant miaterial facts. A party may reference only
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material facts necessary for the court to determine the summary judgment motion, and no others);

M.D. Pa. LR 56.1 (opposing papers must include statement of material facts that non-moving

party contends there is a genuine issue to be litigated. Statement must include references to the

record); W.D. Pa. LR 56.1 (C)(1) (non-=moving party must file concise statement of material facts
that (1) admits or denies each material fact contained in movant's papers, (2) sets forth the basis

for the denial, and (3) sets forth in separately numbered paragraphs anybother material fact that
,are allegedly at issue. Non-moving party must also include memorandum of law explaining why

the movant is not entitled to judgment as a matter of law); D.P.R. LR 56(c) (opposing party must

includeiin its opposition papers a separate, concise statement of material facts. The opposing

statement must admit, deny, or qualify the movant's material facts and support each denial or
qualification with a record reference". The opposing statmente may include additional material

facts iniseparate numbered paragraphs supported by 'ýferencestoi the record); D. S.D. LR 56.1(C)

(opposing party's statement of material facts must reispond toeach numbered paragraph in

movant's statement with appropriate citation to the record)'; M.D, Tenn. Rule 8(b)(7)(c) and (d)

(the non-moving party must respond to each of the movlant's material facts by (i) agreeing that

ther fact is undisputed, (ii) agreeing that the fact ls undisputed for purposes of the summary

judgment motion only, or (iii) demonstratingthat thelfact is disputed. Each disputed fact must be

supported by a' record reference. The response must Le set forth on the movant's statement of

fact or a copy thereof In either case, the rnonn-moving party's response must be below the

movant's material facts. The non-moving party rnay lsoinclude additional material facts. If the

non-moving party sets forth additional material facts,,ithe moving party must respond to the

additional material facts within 10 days of the filing of the non-moving party's response); W.D.

Tenn. LR 7.2(d)(3); E.D. Tex. Local Rule CV-56(b) (Opposing papers must include a statement

of genuine issues, which contain citation to pr6perisummarlyjudgment evidence); N.D.Tex. LR

56.4 (non-moving party must identify both the factil and legal grounds in response to the

summary judgment motion. The responsel itselfmust not containarguments and authorities. The

response must be accompanied by a brief settingý forthjthe argument and authorities on which the L
party relies. The brief must be filed asa separate document from the response); D. Vt. DUCivR

56-1 (c) (memorandum in opposition must include concise, statement of material facts that party
contends a genuine issue exists. Eachdisputed fact inust be separately numbered, refer to the

specific part in the record, and, if possible, reference the movant's fact that is in dispute); D. V.I.

Rule 56.1(b) (opposing party may respond to motion by serving a-notice of response, opposition, I

brief, affidavits, other supporting documents, and a counterstatement of all material facts where K
there exists a genuine issue to be litigated); E.D. Va.• LCR 56(B) (non-moving party must include

statement of disputed material facts with record references); E.D. Wash. LR 56.1 (b) (opposition

papers must include specific material facts, withkrecord references, establishing a genuine issue

for litigation. Non-moving party must lexplicitly id6n0y any fact asserted by movant that non-

moving party disputes or clarifies. The non-moving!party may briefly state the evidentiary

reason why the movant's fact is disputed). El
8
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B. Time Limit. There is much variation among the districts. 6

C. Page limitation. There is some variation among the districts. 7

E 16 D. Alaska LR 7.1(e) (opposition must be filed and served within 15 days of service of
motion and reply must be filed and served within 5 days of service of the opposition); S.D. Ala.

7 LR 7.2(b) (Nonmoving party has 30 days to file opposition); D. Ariz. LRCiv 56.1(a) (opposing
L party has 30 days after service of summary judgment motion to file and serve memorandum in

opposition. Moving party has 15 days after service of opposition to file reply); E.D. Ark. Local
fl Rule 7.2(b); W.D. Ark. Local Rule 7.2(b) (non-moving party has 11 days after service of motion

to file and serve opposition); S.D. Cal. Ci'vLR "7 .,1.e."2 •(opposition must be filed and served no
later than 14 calendar days prior to the noticed hearing date); D. Colo. LCivR 56.1(A) (responseL must be filed within 20 days after the motion was filed, or other time that the court may order. A
reply maybe filed within 15 days of the filing of the opposing brief); S.D. Ga. LR 56.1
(response to summary judgment motion must be made within 20 days of service of the motion);
C.D. Ill. LR 7.1(D)(2) (non-moving party must file a response within,21 days after service of the
summaryjudgrnentmotion. Reply is due 14 days after service of'response); S.D. Ill. Rule 7.1 (c)
(non-moving party has 30 days after service of summary judgment motion to file and serve

L opposition papers. Reply must be filed within 10 days of service of the opposition papers. A
reply is not favored and should be filed only in exceptional circumstances); S.D. Ind. L.R.
56.1(b) and (c) (opposing party must file and serve papers m response no later than 30 days after
service of the motion. Reply brief is due 15 days after service of the opposing party's
submission); N.D. and S.D. Iowa LR 56.1 (b) (non-movirg party must file response within 21
days after service of summary judgment motion); E.D. Mo. Rule 7-4.01(B) (opposing
memorandum, containing any relevant argument, citations to authorities, and documentary
evidence, within 20 days after service of the motion. Reply memorandum is due within 5 days
after service of the opposition); D. Nebr. Civil Rule 56. 1(b)(2) (opposing brief may be filed no

later than 20 days after service of the motion and supporting brief); W.D. N.Y. L.R. 56.1 (e) (the
opposing party has 30 days after service of the motionito file and serve opposition papers. The
moving party has 15 days after service of the opposition papers to file and serve a reply. Surreply
papers are not permitted unless with leave of court); W.I). Pa. LR 56.1 (C) (opposition papers due
30 days after service of motion); M.D. Tenn. Rule 8(b)(7)(a) (non-moving party has 20 days after
service of motion to serve a response, unless otherwise ordered by the court); D. Vt. DUCivR 56-

L 1(b) (memorandum in opposition must be filed within 30 days after service of motion, or within
time specified by court. A reply may be filed within 10 days after service of opposition); D. V.I.
Rule 56.1(b) (original and two copies of opposing papers must be served on movant within 20
days after service of notice and motion);

17S.D. Ala. LR 7.2(b) (a brief in support or opposition must not exceed 30 pages. A reply
by movant must not exceed 15 pages); C.D. Ill. LR 7.1 (D)(2) (memorandum in support and
opposition may not exceed 15 pages); S.D. Ill. Rule 7.1 (d) (briefs in favor of and opposed to
summary judgment motion must not exceed 20 pages. A reply must not exceed 5 pages); D. Md.
Rule 105(3) (memorandum in support or opposition must not exceed 50 pages and reply must

K9
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D. Sanctions for Nonconformit. If the non-moving party's opposition papers do not

comply with the rules, many courts deem the moving party's material facts

admitted.'

VI. COURT REVIEW AND DETERMINATION OF MOTION FOR SUMMARY JUDGMENT

A. Court review. 19 Some rules emphasize the court has no independent duty to

search and consider any part of the record not referenced in the statements of L

material facts.2"

B. Determination. Many rules provide that material facts not contested by the non-

moving party are deemed admitted.2" However, one district court will not enter

generally not exceed 25 pages); E.D. Mo. Rule 7-4.01(D) (motion, memorandum in opposition,
and reply must generally not exceed 15 pages); W.D. Tenn. LR 7.2(e),(memoranda in support or

opposition must not exceed 20 pages without prior court approval).

"8S.D. Ala. LR 7.2(b) (failure will be construed as an admission that no material factual

dispute exists, however, the rule is not construed to require non-moving party to respond where

the moving party has not carried its burden of establishing that there is no dispute as to any

material fact); D. Conn. Local Rule 56(a)3 (failure to provide citation to evidence may result in

facts being deemed admitted); S.D. IIl, Rule 7.1 (d) (allegations of fact not supported by citations

may not be considered); N.D. and S.D. Iowa LR 56.1(b); D. Me.'Rule 56(f) (court may disregard

any fact not supported by any citation to the record); D. Mass. Rule 56.1 (opposition must

contain statement of facts that non-moving party contends are material and there is genuine issue

to be litigated. Failure to file will result in facts being deemed admitted); E.D. Mo. Rule 7- H
4.01(E); D.P.R. LR 56(e) (court may disregard statement of fact not supported by a record

citation); D. Vt. DUCivR 56-1(f) (failure to respond timely to summary judgment motion may

result in the court granting the motion without further notice).

19D. V.I. Rule 56.1 (a)(3) (after the motion has been addressed by all parties and is ready

for submission to the court, the moving party must file a cover letter listing all documents filed

and all papers with the clerk of court (with a copy toi the judge's law clerk), with copies served Ei
on all parties).

a D. Haw. LR 56.1 (f) (the court has no independent duty to search through and consider

any part of the court record not otherwise reference in the parties' papers); D. Me. Rule 56(f); D.

Ore. LR 56.1(e); D.P.R. LR 56(e); E.D. Tex. Local Rule CV-56(c) (the court will not scour the

record to find an undesignated genuine issue of material fact before entering summary judgment).

21 E.D. Ark. Local Rule 56.1(b); W.D. Ark. Local Rule 56.1(b) (all material facts are

deemed admitted unless controverted by the non-moving party); D.D.C. LCvR 7(h) and 56.1;

1046 l

406



L summary judgment on an unopposed motion unless the court finds no genuine

issue of material fact and that the moving party is entitled to judgment as a matter[ of law. 22

VII. HEARING AND ORAL ARGUMENT

A. Hearing/Oral Argument. Many courts do not ordinarily schedule oral argument
on motions for summary judgment. A party must usually request oral argument.23

M.D. Ga. Local Rule 56; S.D. Ga. LR 56.1; D- Haw. LR 56.1(g); N.D. fli. LR 56.1(b)(3)(B);K N.D. Ind. L.R. 56.1(b); S.D. Ind. L.R. 56.1(e); N.D. and S.D. Iowa LR 56.1((b) (court may grant
motion if no opposition is filed); D. Kans. Rule 56.1(b); E.D., M.D., and W.D. La. LR 56.2; D.
Me. Rule 56(f); D. N.M. Rule 56.1(b) (memorandum in opposition must include concise

L statement of material facts in dispute, numbered sequentially and with references to the record.
All material facts set forth in the movant's statement will be deemed admitted unless specifically
controverted); E.D. and S.D. N.Y. Local Civil Rule 56.1 (a) (the movant's statement ofKundisputed facts are deemed admitted unless the non-moving party specifically denies them in
the opposition statement, referring to them by the same numbering scheme as movant. Non-
moving party must also include citation to the evidence for each statement controverting any
statement of material fact); N.D. N.Y. L.R. 7.1(a)(3) (opposing party must file a response to the
movant's Statement of Material Facts, which must include record references and any additional

rmaterial facts in separately numbered paragraphs. All facts set forth in the moving party's
Statement of Material Facts are deemed admitted unless specifically controverted); W.D. N.Y.
L.R. 56.1(b) and (c) (all material facts set forth in the moving party's statement are deemed
admitted unless specifically controverted); D. N.H. LR 7.2(b)(2) (statement of material facts inK dispute must contain record references. All material facts set forth by the movant are deemed
admitted unless properly opposed by the non-moving party); E.D. Okla. Local Rule 56.1 (B);
N.D.Okla. LCvR 56.1(c); W.D.Okla. LCvR 56.1(c); D. Ore. LR 56.1(f); M.D. Pa. LR 56.1; W.D.

L Pa. LR 56.1(E); D.P.R. LR 56(e); D. S.D. LR 56.1(D); M.D. Tenn. Rule 8(b)(7)(g); E.D. Tex.
Local Role CV-56(c); D. Vt. DUCivR 56-1(c); E.D. Va. LCR 56(B); E.D. Wash. LR 56.1(b).

1 
22D. Alaska LR 7.1 (d)(2).

23D. Ariz. LRCiv 7.2(f) and 56.1(b) (parties may request oral argument); C.D. Ill. LR
7.1(D)(4) (parties may file a request for oral argument, otherwise court may take the motion
under advisement); S.D. Ill. Rule 7.1(h) (party must move for oral argument); N.D. Ind. L.R.
56.1(c); S.D. Ind. L.R. 56.1(g); N.D. and S.D. Iowa LR 56.1(f); D. Md. Rule 105(6); D. Nebr.

L Civil Rules 7.1 (d),and 56.1.
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VIII. PRO SE LITIGANTS

A. Special Notice. Some courts require special notice to pro se litigants in summary 7
judgment proceedings.24

Li
U

"tU

U
U
U
F

24D. Conn. Local Rule 56(b) (represented party moving against pro se party must file andU

serve "Notice to Pro Se Litigant Opposing Motion for Summary Judgment"); D. Haw. LR 56.2;

N.D. Ill. LR.56.2; N.D. Ind. L.R. 56.1(e); S.D. Ind. L.R. 56.1(h); D. Mont. Rule 56.2; E.D. and

S.D. N.Y. Local Civil Rule 56.2.

12
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SELECTED TOPICS FROM LOCAL RULES ON SUMMARY JUDGMENT

Introduction

This discussion of local summary judgment rules is not intended to be complete. James
Ishida compiled a rigorous collection of local rules provisions clearly organized around specific

Etopics. This memo uses some selected provisions in the local rules to discuss what should be
considered for inclusion in the national summary judgment rule.

Part I, "topics to consider," compiles local-rule provisions on the topics that should be
discussed in deciding whether and how to revise present, Rule 56. Some provisions are brieflyL summarized because the question the local rules raise are plain. Others are long and at times suggest
distinctions that may be artifacts of drafting, not any actual differences in practice. The most
extensive summaries address a two-part problem that might well be answered by Rule 56 itself:

E What should the court do when a motion is not opposed at all? When the motion is opposed but the
nonmovant does not do an adequate job of sorting through contested and uncontested facts?

Part II lists a number of"interesting" topicszsuggested by local rules. They are separated out
because they are not obviously suitable for consideration i Rule 56 itself. Many of these topics maywell belong in Part tli.

L Part III describes a few provisions that do not seem suitable for consideration in Rule 56.

Part IV, finally, is a nonrepresentative sample of time provisions chosen as examples for
consideration.

L. It is important to begin with an expression of caution. Actual practice under alocal rule may
be quite different from the impressions created by simple reading. Often enough ambiguity appears
on a rule'sface. But seemingly clear rules may not be so clear in practice.

L Topics To Consider For Rule 56

Specific Identification of Facts

Many rules, in various terms, require "a concise statement'ofeach material fact as to which'
the moving party contends there is no genuine issue,," D.Conn. Rule 56(a)(1). D.Neb. Rule
56.1 (a)(2) calls for "pinpoint references" to supporting materials.

E D.Me. Rule 56(b) requires "a separate, short, and concise statement of facts *** stated in
narrative." Compare D.Mont. Rule 56.1 (a): "facts set forth in serial fashion and not in narrative form
"; E.D.Wash. LR 56.1 (a): "the specific facts shall be set forth in serial fashion and not in narrative

E form."

Specific Record Support

In addition to a specific statement of facts, many local rules require specific citations to
record support. D.Conn. Rule 56(a)(3), for example, requires "specific citation" to "specific
paragraphs when citing affidavits or responses to discovery requests and to cite specific pages when
citing to deposition or other transcripts or to documents longer than a single page in length."

A local rule may take the tack of identifying things that will not be considered. N.D.Ga. LR
56.1(B)(1) says the court will not consider any fact not supported by a citation to evidence, or
supported by a citation to a pleading, or set out in the brief but not the statement of facts.

L "Default - No Response"

Two approaches might be taken when the nonmovant fails to respond to a summary-
L. judgment motion. The failure could be treated by analogy to a pleading default - the movant

prevails without requiring the court to determine whether the movant has carried the summary-
judgment moving burden. The failure instead could be treated by analogy to trial - if the motion
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Rule 56 Local Rule Topicspage -2-

is made by a party who would have the burden of production at trial, the court must determine .
whether the burden has been carried even if the nonmovant does not respond to the trial evidence.
If the motion is made by a party who would not have the trial burden, on the other hand, failure to
respond is equivalent to the nonmovant's failure to offer any evidence at trial - the movant wins.
Local rules provide no more than ambiguous help in choosing between these perspectives.

Some local rules clearly require the court to decide an unopposed motion on themerits. D.
Alaska is particularly clear: "No unopposed motion, ** will be granted unless the court is satisfied
that there are no disputedissues of material fact and that the moving party is entitled to the decision
as a matter of law," S.D.Ala. 7.2(b) says that failure to respond, pointing out disputed facts

appr'opriatelyreferenced tosupporting documents, •will be considered an admission that no material
factual dispute exists; provided, that nothing in this rule shall be construed to requirethe non-movant
to respond in actions where the movant has not borne its burden of establishing that there is'no
dispUte as to any material taet.,"! This seejs to mean" tatev,,enifthre is no responseatall, thecourt
still must determinewhether the movant carried the Rule l56 burden'.! 1

Other rules seem to provide that a motion willtbe granted if there is no response. C.DIll.
Rule 7.l(D)(2): "A failure to respond shall be' ideemedn, adm:ission ofthe motion.'t  L

Yet other rules openly recognize discretion. S.D.lll. Rule 7. 1 (c) - which qovers a variety
ofmotions, including summaiy-judgment motions-- says:i "Falure to timely file ananswering brief
to a motion may, in the court's discretion, be considered an admission ofdthe menrts of the motion."
N.D.&S.D.Iowa, L.R.56.1(c),says that if there is .no ,rtimelyyesistance the cowuVtmay"' grant the L
motion without prior notice, and encourages a-party who doesnotintend to resist the niotion to file

a statement that it does not resist. D.Neb. Rule 56.1 (b)1(2)is u'nique: "Failure to file, an opposing L
brief alone shall notbe considered to be a confessiondof:the:motion; however, nothinigin this rule
shall excuse a partyopposing-a motion for. summaryjudgmnit0fromý meeting the pa's burden
under" Rule 56. D.Vt.DUCiv 56-1(f): "'Failure to respondfifmi6lyt6amotion forsummay jdgment
may result in the court's granting the motion withoutfurther notice." En

Inadequate Response

The proper approach to an attempted but inadequate response presents questions similar to m
those raised by failure to respond at all. Ma ny local rules peOvide that an inadequate response may L
be deemed an admission, with variations that at times ar ii tere sting. Often it is unclear whether the
deemed admission follows automatically or whether the, court may still determine whether the
motion itself carries the moving party's burden. LI

Rules that seem to treat the deemed admission as automatic tend to look like E.D. &
W.D.Ark. Local Rule 56.1(c): facts set forth in the movanf's short and concise statement "shall be
deemed admitted unless controverted by the statement filed by the non-moving party."
N.D.&S.D.Iowa L.R.56.1 (b) and (d): "failure to respond, with appropriate citations to the appendix,
to an individual statement of material fact constitutes an admission of that fact." D.Kan.LBR
7056.1(b): "all material facts set forth in the statementfof the movant will be deemed admitted for
purposes of summary judgment unless specifically controverted by the statement of the opposing
party." D;Mass.Rule 56.1: deemed for purposes of thefmtion to be admitted unless controverted.
E.D.Mo. is similar. E.D.&S.D.N.Y. Local Rule 56.1 (c), de•medadmittedforpurposes ofthe motion K
unless specifically controverted by a correspondingly, numbered paragraph in the statement

required". N.D.N.Y.: "deemed admitted unless specifica'll c overted. " W.D.N.Y."deemed to be
admitted unless controverted." E.D.Okla. L.R. 56. (b): "deemed admitted for the purpose of
summary judgment, unless specifically controverted"; N.D.Okla.LCvR56. 1(c),
W.D.Okla.LCvR56.1(c) are the same. D.Or. LR 56.1 ( ") eme admitted unless specifically
denied, or otherwise controverted". M.D.Pa. LR56.1: "deemed to be admitted unless controverted."
D.S.D. LR 56.1(D): "deemed to be admitted unless coptroverted." See also N.D.Ga. LR 56.1
B.(2)a.(2), which adds "[t]he court will deem, the movant'spii!tations supportive of its facts unless the

respondent -specifically informs the court to the contrary in the response."
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W.D.Pa.LR 56.1 introduces a wrinkle - the motion may include a statement of facts the
mov~ant contends are "undisputed and material, including any facts which for purposes of the
summary judgment motion only are assumed to be true.." This seems to contemplate a conditional
concession by the movant, rather than an assertion. Eventually the rule states that statements "which
are claimed to be undisputed, will for the purpose of deciding the motion*** be deemed admitted
unless'specifically denied or otherwise controverted."

Discretion is apparent on the face of other rules. MI. D.Ga. LR 56, for example, says that facts
in the moving statement that are not specifically controverted "shall be deemed to have been
admitted, unless otherwise inappropriate."

L Ambiguous advice is provided by rules that deem admitted facts that aret"supported" in one
way or another. D.Conn. Rule 56(a)(1) and (3): Facts in a Rule 56 Statement "and supported by the
evidence will be deemed admitted" unless controverted by the opposing party's statement, and also
if the opposing statement fails to provide specific citations to evidence in the record. "[S]upported
by the evidence" may imply that the, court must find that the evidence cited to establish the fact at
least supports the fact, whether or not it shows there is no genuine issue. N.D.Ind. L.R.56.1(b) is
similar: "the court will assume that the facts: as claimed and supported by admissible evidence by the
moving party are admitted to exist without controversy,except to the extent that such facts are
controverted * * * in opposition to the motion, as supported by the depositions, discovery responses,
affidavits and other admissible evidence on file." S.D.Ind. LR 56.1 (e) is similar, but !also recognizes
opposition by showing that the claimed facts are not supported by admissible evidence "or, alone,
or in conjunction with other admi§sible evidence, allow reasonable inferences to be drawn in the
opposing party's favor which preclude summaryjudgrnent. {then, somewhat puzzlingly:} The Court
will also assume for purposes of deciding the motion that any factsl asserted by the opposing party
are true to the extent they, are supported by admissible evidence." D.Me.Rule 56(f): Facts if
supported by record citations *** shall be deemed admitted unless properly controverted. *** The
court may disregard any statement of fact not supported. by specific citation to record material * *

. D.Neb. Rule 56-1(b)(1): "Properly referenced material facts in the movant's statement will be
deemed admitted unless controv~rted ** " D.P.R. Rule 56(e): "if supported by record citations
as required by this rule, shall be e66dned admittedunless properly controverted." E.D.Tex. LR CV-
56(c): "thecourt will Assume thatthe facts as claimed and supported by admissible evidence by the
moving party are admitted to eiAis't without controversy, except to the extent thai such facts are
controverted" in the opposing statement. D.Vt.DUCiv 56.1 (c): "All material facts ofrecord meeting
the requirements of Fed.RCiv.P. -56 that are set forth with particularity in the statement of themovant will be deemed admitt&, for the purpose of summary judgment, unless specificallycontroverted by the statement of• •t opposing party identifying material facts of record meeting the
requirements of Fed.R.CivyP. 56." WI.D.Wash. LR 56.1(d): "theCourt may assume that the facts as
claimed by the moving par(y 4ae dmitted to exist without controversy except as and to the extent
that such facts are contr-overted by the record set forth" in opposing the motion.

Other rules seem to imply 4iscretion. D.D.C.LCvR7(h) and 56.1, for example, says "the
court may assume that facts iden iified by the moving party in its statement of material fats are
admitted, unless such a fact is controverted * E.D.Va. Local Civil Rule 56(b): "the Court may
assume that facts identified by the moving party in its listing of material facts are admitted, unless

Lsuch a fact is controverted in the statement of genuine issues."

Materials Considered

Local rules use a variety of terms to identify the materials that may be considered. Among
L them are "admissions"(surprisingly rare), "affidavit," "answer," "answers to interrogatories,"

"deposition," "discovery responses," "document," "documentary evidence," "exhibits,"
"interrogatory," "other admissible, !evidence [on file]," "other documentation," "other supporting

L materials," "parts of the record," "pleadings,"
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D.Hawaii LR56.1 requires a separate concise statement detailing each material fact, but limits L

the statement to a maximum of five pages or 1,500 words.

"Cannot Admit or Deny"

Some local rules state that a party cannot respond by asserting that it is unable to admit or J

deny a fact stated in a summary-judgment motion unless the party simultaneously complies with
Rule 56(f). E.g., Md.Ga.LR 56; N.D.Ga. LR 56.1 B(2)a,(4). This approach is questionable if the
motion is made by a party who has the trial burden. The nonmovant should be able to insist that the
movant establish the asserted facts, and with that to avoid making any showing of its own. If the
nonmovant need make no showing, it should be permitted to state that it simply does not know.

A variation is introduced by C,.D.Cal.L.R. 56-3. An opposing party must controvert the

movant's stated 'fact by identifying it in the '!concise statement of genuine issues and also
controverting it , "by declýration or iother ,written evidence filed in opposition to the motion."
"Declaration" may refer to a swom statement -- an affidavit by a more modem name. If it means
something more general, then there is an opportunity to oppose tat at least comes cl ose eking
delay without offering admissible evidence to supportte position. 7

Agree (Stipulate) for Ruleý 56 Only L

D.Ariz., LRCiv 56A (a) provi des that the parties may jointly file a statement of stipulated
facts, and "may state that their stipulations are entered into obnly for the purposes of the motion for
summary judgment and are not intended to be otherwise binding" See also E.D.Cal. 56-260(b);

D.Mont. Rule 56.1(c)

D.Tenn. Rule [?7?]c. recognizes a response that a stated fact "is undisputed for the purpose
of ruling on the motion for summary judgment." ,

A different approach is taken in N.D.Cal. 56-2(a): a separate statement of undisputed facts
or joint statement of undisputed facts is not permitted unless required by the judge.

Contest Admissibility

Some rules provide specifically for resistance by contesting admissibility of the supporting
evidence. E.g., S.D.Ind. L.R.56.1(e).

II. Topics Possible For Rule 56

Court Has No Duty To Search Record

Some local rules emphasize that the court has no duty to search the record to consider parts

not cited by the parties. See D.Haw. 56.1(f); D.Me.Rule 56(f); D.Ore. LR 56.1(e); D.P.R. Rule L
56(e);

E.D.Tex. LR CV-56(c): "The court will not scour the record in an attempt to determine
whether the record contains an undesignated genuine issue of material fact for trial." L

Successive Stages

Many local rules provide for a reply by the movant to the nonmovant's response. A few

provide for a surreply. D.Mont.Rul 56.1 (d), on the other hand, requires leave of court to file "further
factual materials" after the statement of uncontroverted facts and the statement of genuine issues.

Record Support for Negative

W.D. Tenn. 7.2(d)(2) nicely demonstrates the difficulty of articulating the nature of the

summary-judgment burden imposed on a movant who does not have the burden at trial: "If the
proponent contends that the opponent of the motion cannot produce evidence to create a genuine

issue of material fact, the proponent shall affix to the memorandum copies of the precise portions
of the record relied upon as evidence of this assertion."
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L Rule 56(0)

E.D.Cal. Rule 56-260(b) fleshes out Rule 56(f) a bit-- a party resisting summary judgment
by asserting a need formore discovery must specify the particular facts or issues that need discovery.

Partial Summary Judgment

E.D.Cal. Rule 56-260(a) and (f) seem to pick up the distinctions of the 1990s attempted
revision, speaking of "summary adjudication" as a motion for an order "specifying material facts that
appear without substantial controversy pursuant to Fed.R.Civ.P. 56(d)."

N.D.Cal. 56-3 sounds a caution: statements in an order denying summary judgment "shall
not constitute issues deemed established for purposes of the trial of the case, unless the Court sospecifies."

ED. Guam LTR 9(b)(2) providesfor summ ary adjudication on all or any part of the legal
issues; supporting affidavits are permitted but not required. LTR 10 is more interesting, providing
for submission of a case by motion if it does not "require[] a trial for the submission of evidence";
this provision resembles the "trial on a paper record" proposal considered and abandoned a few years

L. ago.

N.D.Tex. LR 56.3c: "If a moving party seeks surmmaryjudgment on fewer than all claims orK defenses, the motion must be a motion for partial summaryjudgment."

Responses Beyond Denial

7" Some rules specifically recognize objections to the admissibility of evidence relied upon by
L another party. E.D.Wash. LR 56.1(b) adds that a party may "clarify" a fact.

III Interesting Topics Probably Not For Rule 56

K Appendix

Some courts require an appendix of materials. E.g., N.D.&S.D.Iowa L.R.56. 1(e), which is
supported by elaborate provisions for paper appendixes and for those served and filed electronically.E W.D.N.Y. Rule 56.1(d) is simpler. N.D.Tex. LR 56.6 requires an appendix if a party relies on
affidavits, depositions, answers to interrogatories, or admissions; it includes directions on such
matters as oversized exhibits.

E An appendix may be required by another name. W.D.Tenn. LR 7.2(d)(2), for example,
requires "copies of the precise portions of the record relied upon as evidence of each material fact."7 "Highlighting" is encouraged. E.D.Tex. LR CV-56(a): "Proper summaryjudgment evidence" shouldE be attached to motion and response. That means "excerpted copies of' the materials cited, referring
to them by page and, if possible, by line. Highlighting and underlining are encouraged; the page
preceding and following a highlighted page may be submitted if necessary to establish the proper
context.

"Highlighting"

Several local rules direct the parties to "highlight" (or underline) the specific portions of theK record relied upon.

Room for response

E A few local rules direct that a motion leave space for a response. As electronic filing takes
over this will be increasingly easy, and convenient. Rather than two separate lists of numbered facts,
the facts set out in the motion will each be followed directly by the response; new facts set out in theK response will be immediately followed by the reply. This exchange would include objections to the
"admissibility" of the supporting materials relied upon.
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A variation appears in E.D.Cal. Rule 56-260(b): the nonmovant "shall reproduce the itemized

facts" in the movant's statement and admit or deny.

Notice by Moving Party to Pro Se Litigant

Several courts require an attorney toexplain the requirements of Rule 56 to a nonmovant
appearing pro se. Some of the rules include a specific form of notice. See D.Conn. Rule 56;
D.Haw.LR 56.2; N.D.Ill. LR56.2; S.D.Ind. LR 56.1(h); D.Mont.Rule 56.2; E.D.&S.D.N.Y. Local I]
Rule 56.2; W.D.N.Y. Rule 56.2; C.D.Ill. Rule 7.1 (D) on summaryjudgrnent "does not applyto
pro se litigants."

Review on Agency Record El
Alaska local rules provide that the brief in a proceeding to review action on an agency record

must be filed "in the form of a motion for summary judgment"; the brief in',opposition "will be
deemed a cross-motion for summary judgment.",

E.D.Mo.Rule 56-9.02 requires leave of court to file a motion for summary judgment in a case
seeking review of a denial of social security benefits. ,l

Cross-Motions

D.Colo. LCivR 56.1 (B) says that a cross motion must be made in a separate motion, not in 7
a reply brief.

D.Md. rule [?7?]c directs that in a two-party case in which both parties intend to file
summary-judgment motions, counsel are to agree which party is to file the initial motion. If more
than two parties intend to file, counsel shall submit a proposed briefing schedule with the status
report.

Multiple Motions

N.D.Okla. LCvR56. 1(a): "Absent leave of Court, each party may file only one motion under

Fed.R.Civ.P.56." W.D.Okla. LCvR56.1(a) is the same.

Motion to Strike

D.Me. Rule 56(e) prohibits a motion to strike, but allows an argument in the response that
a statement of fact "should be stricken." D.N.H. Rule 7.2(c) allows a motion to strike material
offered to support or oppose a motion, to be filed within 10 days after service of the motion.

IV Time

Many local rules increase or finesse the time limits provided by Rule 56.,

A particularly neat example is provided by N.D.Cal. 56-1 and commentary. If the parties
serve papers in accordance with Rule 56 time limits, the court may sua sponte reschedule the hearing El
to allow more time. The commentary: "While the Court may not preclude a party from proceeding
in accordance with the Federal Rules, it may reschedule the hearing to allow a party an opportunity
to respond in the time and manner provided by" local motion rules.

S.D.Cal. has complex time rules. In part, 7.1 e. 1 sets "a minimum filing date of 28 calendar
days prior to the Monday for which the matter is noticed"; .2 sets 14 days before the noticed hearing
to file an opposition; and .3 sets 5 days before the hearing for a reply. E.

N.D.Ga. LR 56.1 D. setsthe time limit at 20 days after the close of discovery, stating how
to measure the close of discovery. , I-

S.D.Ill. Rule 7.1(c), which applies to a number of motions including summary judgment,
allows 30 days after service of the motion to serve and file an answering brief

L4
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A deft response to time-counting conventions appears in D.Kan.LBR56. 1(d), which provides
23-day days to respond and then 23 days to reply to the response, adding that "these time periods
include the additional 3 day period allowed under Fed.R.Civ.P. 6(e) and, therefore, apply regardless
of the method of service."

D.N.M. requires the motion to be filed within the deadline set in the initial pretrial report.

7 M.D.Tenn. R[7?](7)a. is blunt: Motions "shall be in accordance with [Rule 56] except that
the party opposing the motion shall have twenty (20) days after service of the motion in which to
serve a response."7!

W.D.Tenn. LR 7.2(d)(1) sets the deadline at 45 days before the trial setting. N.D.Tex. LR
Li 56.2a is 90 days of the trial setting.

K D.Vt. DUCivR 56-1 allows 30 days to oppose and 10 days to reply.
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NOTICE PLEADING: INTERIM REPORT

Pleading practice has been considered at intervals over the last several years, albeit briefly.
The October 2005 meeting included extensive and fruitful discussion of these issues, as reflected in
the Minutes. Since the October 2005 meeting, Jeffrey Barr has prepared a memorandum on
heightened pleading. Not surprisingly, the memorandum shows that many courts have heeded the
Supreme Court's admonitions by abjuring heightened pleading requirements. Also not surprisingly,
it shows occasional continuing glimmers of attraction to more demanding pleading standards. And
it properly notes that even this kind of painstaking examination of what courts say cannot plumb the

Fdepths of what courts actuallydo. Only independent examination of the full decision process in
hundreds or even thousands of cases could determine whether courts in fact exact greater pleading
particularity in some kinds of cases than in others, or just how to describe the balance between
"notice" and "fact" pleading.' And even then the judgment would be subjective.

JeffBarr's memorandum is the first attachment to this interim reporton notice pleading. The
second attachment is a memorandum that was included in the October 2005 Agenda Book to
facilitate the Committee's discussion.

At least four alternative approaches'can be identified to structure further discussion. Each
approach rests on the belief that it is desirable to accelerate the resolution of cases that now persist
for too long, at too great expense to the ultimate victor and to the courts. The concern is that the
present system strikes the wrongbalance between affording access to justice in circumstances that
require discovery to establish a claim and protecting against the heavy burdens of litigation,
particularly'discovery. Theseburdens go uncompensated, and would remain largely'uncomrpensated
even if the victor were awarded attorney feesý. In theory this concern could address the needs both
of defendants faced by unfounded claims and als6oof plaintiffs faced by unfounded defenses and
intensive defendant-directed discovery. But in fact the concern is almost always focused on the

Lburdens plaintiffs impose on defendants.

Onepossibility is to abandon "notice" pleading, conceived of as a bare identification of the
events giving rise to the claim, perhaps, with some Vague, reference to the legal principles that
translate the event into an occasion for legal redress. : Some version of "fact" pleading would be
adopted. The argumenti is -that plaintiffs should not, be encouraged to sue when they lack the
information and even the imagination to allege the facts in some case-specific, non-generic way. This

M approach could, be consistent with Rule 1 l(b)(3)'s permission to plead fact contentions without
evidentiary support but with a reasonable belief that they, are likely to have evidentiary support after
a reasonable 'opportunity for .further investigation or discovery. Reluctance to adopt this approach
stems from at least two sources. ,O•neis experience with ."Code" pleading. A fact-pleading system

'An example may be provided by describing Rivera v. Rhode Island, 1 st Cir.2005, 402 F.3d 27.
The court affirmed dismissal of an action claiming a substantive due process violation by the failure
of police and prosecutors to fulfill promises to protect a 15 year-old murder witness who was
murdered by the murderer. The-court assumed that a claim can be stated for a state-created risk if
the circumstances shock the conscience. Dismissal was affirmed for failure to plead facts that would
show a state-created risk. The complaint set out many facts that were evaluated by the court - a
short summary was "identifying and securing Jennifer as a witness, providing her with false
assurances of protection upon which she relied, compelling her to act in this capacity as a witness,
and *** issuing a subpoena to her to confront [the murderer] in open court." (The complaint also
stated that another child witness was placed in a witness protection program, and that the police and
prosecutors were regularly informed about the continuing explicit threats made to the plaintiffs
child.) There is no hint that the plaintifffailed because she pleaded too much - that the court would
have upheld a complaint that alleged only that the defendants had acted in ways that created the risk
of murder and that shocked the conscience. This court wanted explicit allegations in fine detail. It

L seems likely that most courts would rule in the same way.
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can easily degenerate into a morass of wasteful litigation over niggling legalisms. The other is the
deeper concern that there are wrongs that need to be righted and that need probing discovery for
success, without raising the barriers by insisting that the plaintiff pleadfacts that cannot be.known
without discovery. This view discounts as a price of living in ajustsociety the burdens that failed
claims impose on defendants.,

Another possibility is to adhere to notice pleading, but attempt to raise the threshold by L
invigorating the requirement that the short and plain statement "show[] that the pleader is entitled
torelief" However drafted, the idea would be to raise the threshold above the level that sustains a
complaint unlessit is clear that a claim would not arise from any set of facts that~could be offered

to "support" the complaint. Thepurpose would be provide subtlesupport for the variable pleading
standards that may persist even now despite the nearly universal recognition of the Supreme Court's
"no heightened pleading" pronouncements.,

A third possibility is to adopt substance-specific pleading rules in the vein of Rule 9(b).
Examples can be found in the Supreme Court cases that reject heightenedpleading-- actions against
public Officials under 42 U`,SC., § 1983 and employment discrimination actions. Examples can be I
proliferated., Obvious candidates include securities law, antitrust, environmental clean-up, and
RICO. The Co6mmitee has always been wary of this approach. Drafting would require a good grasp
of the substantiveprnciPle i eachpaiticular.area, and also a good understanding of the real-world F
procedural 6ppo~unitis and oPibstacles involved with each. Concerns about Enabling Act limitsralso L

mnustibe& cofronted;Te prlecedent establishedbby the Rule,9(b) requirement that fraud and mistake
be pleaded with partculary may support 'he propositiOn that substance-specific pleading rules arein fact rules 1 ofprocedure atdonot enlage, abrdge, or moy the substantive rights. Even if that
argument is riht howeve, any substarce-specific rule will touch tender sensitivitieý.

A fourth possibility is to roll back the history of Rule 12(e). Without restbring "bill of
particulars"'yýas ,a llabdel, Rule,6! 12(e) could be revised to allow the court toForder a more definite

statement to' "supportinformed decision of a motion' under: subdivisions (b), (c), (d)l4or (f)." This
approach has the advantage of enabling nuanced case-specific adjustment of pleading standards. It
also has,, the disadvantage that case-specific pleading standards might be used l-+and will be L

perceived as designed &- tQ discriminate against disfavored "rights."

Seyeral other possibilities have been sketched. Rules7 and8could be amended to require
a reply in all casesý! Rule 11 e buld be amended to require Verication of all pleadings. ,Rule 8 could L,

be amended to llnclude the Standard alternatively proposed for Rule 12(e)-- every lIeading mustit. . . . ".t ,::ik f !l l r" ,& .1; '.,. I"' I '' "!ý . ' J, .. Ii: - .' -.i o t h er: , . ' . .,

"support informed decision of a motion under Rule 12(b), (c), (d), or (f). No doubt yet other
approaches may be identified. Li

Initial discussion has underscored the connection between consideration of pleading
standards and consideration Lof summary judgment. It is possible to seek expedited dispositions by
both increasing' plea ding4 standards and easing the way to summary judgment. It also is possible to

conclude l]hat onell device is gore promising than the other - that more demanding pleading tests
obviate th, need to .facilitateýl~summary judgment, or that it is better to adhere to present pleading
standar d rely on morepowerful Summary-judgment procedures. And of course it is possible L
to conclud~ethat neither ;device need be changed, or that the direction of change should be to make
it more dificult tol decide on the pleadings or on summary judgrent.

The inmediate questions for the pleading rules is whether specific proposals should be
further deqeloped now or whether it is better first to obtain additional information, and how. best to
structure the workbionnotice pleading to coordinate it with the work onRule,56.

E
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DATE: March 23, 2006

E FROM: Jeffrey N. Barr, AO

SUBJECT:' Judge-created heightened pleading requirements in the federal courts

TO: Edward H. Cooper, Reporter, Advisory Committee on Civil Rules

L This memorandum canvasses federal cases in which courts have imposed heightened
pleading requirements in circumstances in which it is unclear, at the least, that the Rules-based
heightened pleading requirement of Rule 9(b) is applicable. I have tried to group the cases by
subject-matter category, and, for each subject-matter category, indicate how widespread the
heightened pleading standard seems to be among the respective circuits. (I truncated this

'E research effort in midstream, in order to avert duplication with other research efforts, so what
follows falls short of delivering fully on this promise).

One limitation of my research is that it inevitably focuses on cases in which the court has
declared that it is applying a heightened pleading standard. Such cases, for obvious reasons, are
relatively easy to spot. No doubt there are other cases - it is not clear how many-- in which theEl court cites Rule 8(a), dutifully chants the mantra of notice pleading, and then proceeds to apply a
pleading standard that arguably - or clearly - is not a notice standard at all. This memorandum
does cite a few such cases, generally cases that were cited elsewhere as evidence of application of
a heightened standard. But to read every recent case deciding a Rule 12(b)(6) motion and
determine whether, on the facts, the court actually applied a standard different from notice
pleading, would have been a task well beyond my abilities during the time allotted. Such anEl undertaking would be more akin to a full-fledged Federal Judicial Center-style research project,
requiring many months and perhaps multiple researchers.

El l Another complication is that this is a fast-moving area of the law. As you know, in the
last few years Supreme Court rulings have come down in this area at regular intervals
emphasizing notice pleading, some less ambiguous than others, flying more or less in the face of
what many lower courts have seemingly wanted to do. Swierkiewicz v. Sorema, N.A., 534 U.S.
506 (2002); Leatherman v. Tarrant County Narcotics Intelligence & Coordination Unit, 507 U.S.
163 (1993). See also Crawford-El v. Britton, 523 U.S. 574 (1998). Thus in many circuits the

L state of circuit precedent on heightened pleading issues has changed in the last several years.

El This memorandum focusses on the "current" state of the case law, on what circuits and
courts appear - at the present time - to apply a heightened pleading standard in a particular
substantive area. I do attempt to note, however, circuits in which courts once applied a
heightened pleading standard in a particular substantive area, only to be cut off by a recent ruling
of the reigning court of appeals re-establishing notice pleading in that area.

El
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A note on root causes.

I have been charged merely with reporting the current extent of what Prof. Marcus has

called "the puzzling persistence of pleading practice," not with trying to explain it (an issue Prof. E
Marcus discusses, Richard L. Marcus, The Puzzling Persistence of Pleading Practice, 76 Texas

L. Rev. 1749 (1998)). But in reading these cases, I can't help butbe reminded of something a

well-known former chiefjudge once said to me (paraphrasing): "Beware of any system in which

the judge perceives, however subtly, some non-trivial self-interest aligned with one side or the

other." 7

Given the long-term reality of very heavy trial court caseloads, I suspect that in truth the

persistence of heightened pleading has less to do with conceptual notions of what pleading

system is most just, or of what balance between justice and efficiency is appropriate in

addressing heavy caseloads, and more to do with the (understandable) self-interest of trial judges

in clearing cases off their docket. It's like the old saying, "People generally do things for two L
reasons: a good reason, and the real reason." Judges are people, i.e.,cinherently more emotional

than rational beings. Thus their self-interest comes into play at a deep emotional level, even if

(in the manner of people everywhere) they do not acknowledge or articulate, even to themselves,
the real reasons for their actions. I'm sure this is not a new idea, I just thought it might be helpful

to be blunt and candid about it.Li

So whether or not heightened pleading is conceptually, or in practice a good idea - I don't

know - I do think much of its persistence. in the case law may stem from impulses that arguably

are inconsistent with our system of justice in that they have little to do with the goal of doing

justice between the parties, or even with the different goal of addressing heavy caseloads on a

systemic basis.

If I were right about that, I have no clue what implications that would have for the

desirability of a change in the Rule 8 notice pleading regime. It may be that as long as caseloads

are heavy, this hypothesized judges' self-interest will exist no matter what the Rule 8 standard is.

If so, then perhaps the rulemakers should' assume that whatever the Rule 8 standard is, the true

pleading standard actually applied in practice will always tend to be somewhat more heightened

than Rule 8. So perhaps if the rulemakers heighten the Rule 8 standard, they had better be

convinced that's the right direction to go, because inevitably that change willproduce more

heightening in practice than the rule language on its face would suggest. On this reasoning, as

long as caseloads are so heavy, all attempts to bring Rule 8 into line with actual pleading practice

will inevitably fall short.

"Big cases" - Antitrust and CERCLA. 
L

Antitrust. Li
The 9th Circuit, in Kottle v. Northwest Kidney Centers, 146 F.3d 1056, 1063-64 (9th Cir.
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1998) (a case that appears inconsistent with later 9 th Circuit law, see Empress LLC. infra),
employed a heightened pleading standard to dismiss allegations that the "sham" exception to the
Noerr-Pennington doctrine- applied to permit antitrust claims based on conduct that otherwise
appeared to consist of attempts to petition or lobby the government that were protected by the
First Amendment. Presumably the allegation of conduct fitting the "sham" exception could be

7 analogized to an allegation of "fraud" covered by Rule 9(b) heightened pleading, and the
argument made that heightened pleading in such a case is directed by Rule 9(b). The Kottle
court, however, did not say that. Instead, the court explained, "[W]hen a plaintiff seeks damages
... for conduct which is prima facie protected by the First Amendment, the danger that the mere

LJ pendency of the action will chill the exercise of First Amendment rights requires more specific
allegations than would otherwise be required." K supra, 146 F.3d at 1063.

It is not clear from the Kottle opinion whetiher the court means to say that in cases seeking

damages for conduct prima facie protected by the First Amendment, the First Amendment itselfLrequires a heightened pleading standard. If, instead,heightened pleading is not constitutionally
demanded there, some might argue that, unless Rule 9(b) can be found to apply, the court has no
discretion, under the existing rules regime, to opt for heightened pleading.,

In any event, the vitality of Kottle seems in doubt in the light of the 9' Circuit's later
strongly-worded dictum in Empress LLC v. City and Count of San Francisco, 419 F.3d 1052,

L 1057 (9'" Cir. 2005). Thecourt there stated that although its precedents only addressed the
demise of heightened pleading in the particular substantive contexts presented, "the logical
conclusion of Leatherman, Crawford-El, and Swierkiewicz dictates that a heightened pleading
standard should only be applied when the Federal Rules of Civil Procedure so require." Empress
LLC, supra, 419 F.3d at 1056. The court went on to address the district court's Rule 12(b)(6)

r dismissal, under heightened pleading standards, of plaintiff s allegations invoking the "sham
L exception" to the Noerr-Pennington doctrine. The court found that "[a]lthough the district court

should not have applied a heightened pleading standard," plaintiffs' allegations were so bereft asEto fall short of what notice pleading requires. Id. at 1057.

Courts have also applied heightened pleading to antitrust allegations havingi nothing to do
with the "sham" exception. In Dickson v. Microsoft Corp.. 309 F.3d 193, 213 (4th Cir. 2002), the
court stated that the Supreme Court's holding in Swierkiewicz "did not alter the basic pleading
requirement that a plaintiff set forth facts sufficient to allege each element of his claim." See
Southern Volkswagen. Inc. v. Centrix Financial, LLC, 357 F. Supp.2d 837, 846 (D.I Md. 2005)

L (following Dickson). The court went on to dismiss certain of plaintiff s allegations, on the

ground that by failing to allege certain defendants' market share of power, plaintiff "has failed to

[ set forth factual allegations necessary to support the basic elements of its" Sherman! Act claims.

A dissenter (Gregory, J.) objected that "[t]he majority requires far more from [plaintiff]
than is appropriate under notice pleading standards.", Certainly plaintiff would need to prove the
market shares of certain defendants to meet the ultimate evidentiary standard, but "the SupremeE Court has made crystal clear,... that an evidentiary standard does not determine the adequacy of
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a complaint. It is inappropriate, therefore, to require plaintiffs to plead facts going to that
evidentiary standard in a complaint." Dickson, supra, at 218 (dissenting opinion). The dissent
went on to complain that "[t]his Court never suggested that a plaintiff must plead detailed facts,
supporting every subsidiary factual conclusion." Id. at 220. Li

A 1't Circuit decision in DM Research, Inc. v. College of American Pathologists, 170

F.3d 53 (1St Cir. 1999) (Boudin, J.) offered a fuller explanation of its rationale for "heightened
pleading." Plaintiff had alleged a Sherman Act conspiracy, and alleged the following acts in

furtherance of the conspiracy: "the creation, adoption,• and enforcement of faulty and arbitrary F

standards and guidelines and .... economic threats and intimidation of certain laboratories and L
referring pathologists to cease or refrain from doing business with [plaintiff and others]." The

court found these allegations too conclusory to avert dismissal.

The court explained, "[T]he factual allegations must be specific enough to justify

dragging a defendant past the pleading threshold.... The complaint ... need not include

evidentiary detail. On the other hand, the price of entry, even to discovery, is for the plaintiff to

allege a factual predicate concrete enough to warrant further proceedings, which may be costly

and burdensome. Conclusory allegations in a complaint, if they stand alone, are a danger sign

that the plaintiff is engaged in a fishing expedition." Id. at 55. "'Occasionally, an implausible

conclusory allegation may turn out to be true.... But the discovery process is not available

where, at the complaint stage,: a plaintiff has nothing more than unlikely speculations. While this L
may mean that a civil plaintiff must do more detective work in advance, the reason is to protect

society from the costs of highly unpromising litigation." Id. at 56.

The court in DM Research framed its discussion as an analysis of Rule 8 notice pleading

requirements, and did not point to any heightened pleading standard, so it may be open to debate r
whether this is in fact a heightened-pleading case. The district court opinion affirmed in this case L
had explicitly stated that there is no heightened pleading in antitrust cases. DM Research, Inc. v.

College of American Pathologists, 2 F.Supp.2d 226, 228 (D.R.I. 1998). On the other hand, at 7

least one commentator has classed this as a heightened pleading case, stating, "It is hard to see Li
how this is much different from a heightened pleading standard." Christopher M. Fairman, The

Myth of Notice Pleading, 45 Ariz. L. Rev. 987, 1021 n. 209 (2003).

Later, the 1st Circuit in Town of Norwood v. New England Power Co., 202 F.3d 408, 423

(1st Cir. 2000)(Boudin, J.), made clear some limits on its holding in DM Research, supra. The,
court explained, "Just how much detail is required in notice-pleading complaints does not have a

formulaic answer; we have been willing to" sustain dismissals where a plaintiff's antitrust claim

was expressed only in the bare words of the statute, seemed highly improbable, and was not H
strengthened by more specific detail offered in the face of a direct challenge on motion to

dismiss.... But it is one thing to sustain a dismissal where the lack of detail was an issue

pressed in the district court and the plaintiff, having had notice and incentive to respond, failed to J
do so by bolstering its complaint .... Here this "lack of detail" claim was not clearly present in

the district court and is not even close to its ground for disposition; and the section 7 claim,
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although doubtful on the facts, is not inherently impossible.... We think that a deficiency in
detail is a matter to pursue on remand, although some form of summary disposition on this
ground may yet be available."

These circuits would appear to be the exceptions. Most circuits now reject heightened
pleading in antitrust cases (without mention of whether some special treatment is reserved for the
"sham exception" to the Noerr-Pennington defense). Covad Communications Co. v. BellAtlantic Corp., 398 F.3d 666, 672 (D.C. Cir. 2005); _panish Broadcasting System of Florida, Inc.

v. Clear Channel Communications, Inc., 376 F.3d 1065, 1070 (1 Ph Cir. 2004); Lum v. Bank of
America, 361 F.3d 217, 228 (3rd Cir. 2004); Midwest Gas Services. Inc. v. Indiana Gas Co., 317
F.3d 703, 710 ("Though the short and plain statement of an antitrust claim must demonstrate
antitrust injury and antitrust standing, antitrust plaintiffs need not plead to a heightened level of
particularity"); Todd v. Exxon Corp., 275 F.3d 191, 198 (2nd Cir. 2001); Knevelbaard Dairies v.
Kraft Foods, Inc., 232 F.3d 979, 984 (9th Cir. 2000).

CERCLA.

In a noted case, a district court in Cash Energy, Inc. v. Weiner, 768 F.Supp. 892, 897-900
(D. Mass. 1991) (Keeton, J.), applied heightened pleading to allegations under the Superfund
statute, the Comprehensive Environmental Response, Compensation and Liability Act
(CERCLA). The court reasoned, "Is CERCLA yet another area where a high standard of
particularity will be required? Although an analogy to fraud is strained, CERCLA involves many
of the circumstances that have led courts to invoke higher standards of specificity in other
contexts. The consequences of individual liability for an environmental violation may be severe.
Even more relevant to the present issue is the fact that defending against a non-meritorious claim
- even one that upon reasonable inquiry could be determined to be patently non-meritorious -
can be very expensive. The cost of establishing that a claim lacks merit is more likely to be
subject to reasonable controls if some standard of specificity of pleading is enforced. I conclude
that it is a reasonable prediction that higher courts, including the First Circuit, will extend
specificity of pleading requirements to CERCLA cases..... Unless and until guidance to the
contrary appears in legislation or precedent, I will so rule." Id. at 900.

Apparently the general perception now, fifteen years later, is that the sophisticated
reasoning of Cash has been largely vitiated because the prognostications that guided that
reasoning proved incorrect. Clear "guidance to the contrary" did "appear..,. in. . . precedent,"
i.e., in Leatherman and Swierkiewicz. See Warwick Administrative Group v. Avon Products,
Inc., 820 F.Supp. 116, 121 (S.D.N.Y. 1993) .(Leatherman "expressly overturned the line of civil
rights cases requiring heightened specificity which... 'Cash... relied upon as its principal
example of 'the trend toward specificity"').

One commentator has thus observed that "Leatherman has clearly affected pleading
standards in CERCLA cases, returning the norm to a notice pleading standard." Fairman, supr,
45 Ariz. L. Rev. at 1026. This commentator does note, however, that many courts, albeit under
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the rubric of notice pleading, still require that CERCLA plaintiffs plead a "cognizable response Li

cost," which the commentator sees as an "enhanced pleading burden, however slight, [that] is a

deviation from notice pleading." Id. at 1027.

Copyright.

The court in Paragon Services, Inc. v. Hicks, 843 F..Supp. 1077, 1081 (E.D. Va. 1994),

stated, "An exception to this general rule [of notice, pleading], however, has been recognized

when the claimant is asserting a copyright violation. In such cases, courts havelrequired-a greater

degree of specificity. Hartman v. Hallmark Cards, Inc., 639 F.Supp. 816, aff'd, 833 F.2d 117 (8 th

Cir. 1987)., A claimant alleging a copyright claim must state: (1) whichý specific original works

are the subject of the claim; (2) that plaintiff owns the copyrights in issue; (3) that the works in

issue have been registered; and (4) by what acts and during what time frame defendants have

infringed the copyright." See Sefton v. Jew, 201 F.Supp.2d 730, 747 (W.D.'Tex. 2001) (same

standard, which the court acknowledged to be "heightened pleading"); Vapac Music Publishing,

Inc. v. Tuff 'N' Rumble Management, 2000 WL 1006257, at 6 (S.D.N.Y. 2000) (same standard,

which the court characterized as the pleading standard "Rule 8 requires").

The 7• Circuit has disagreed, in Mid America Title Co..v. Kirk, 991 F.2d 417,421-22 (7t'

Cir.), cert. denied, 510.U.S. 932, (1993), ruling that-copyright infringement claims need not be

pleaded with particularity. Plaintiff need only allege ownership of the copyright, registration, and

infringement by the defendant. See Jetforn Corp. v. Unisys Corp., 11 F.Supp.2d 788, 789-90',

(E.D. Va. 1998) (same, disagreeing with the above-cited Paragon Services case from the same

district court).

Negligence.

The 4'h Circuit in lodice v. United States, 289 F.3d 270, 281 (4th Cir. 2002), affirmed the

dismissal of plaintiffs' Federal Tort Claims Act complaint, stating, "Because [plaintiffs] have not

alleged that when [defendants] provided narcotics to Jones, they knew or should have known that

Jones at that time was intoxicated and would shortly be driving, they have failed to allege the

elements necessary to state an ordinary negligence claim .... Even in these days of notice

pleadings, see Swierkiewicz,... a complaint asserting a negligence claim must disclose that each L

of the elements is present in order to be sufficient." (emphasis in original). The Fairman article

sees this kind of analysis as heightened pleading -" indeed, as "hyperpleading" - dressed up in L
notice-pleading clothes. Fairnan, supra. at 1049.

Negligent misrepresentation.

Courts generally have recognized that "fraud," i.e., intentional misrepresentation, and the

tort of "negligent misrepresentation," i.e., supplying false information without exercising L
reasonable care, are "closely akin.. . , differing primarily in the requisite state of mind of the

purported actor." Dealers Supply Co. v. Cheil Industries, Inc., 348 F.Supp.2d 579, 590
6L
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(M.D.N.C. 2004). Thus, some courts have applied Rule 9(b) to allegations of negligent
misrepresentation, reasoning that 9(b) should apply to "all cases where the gravamen of the claim
is fraud even though the theory supporting the claim is not technically termed fraud." Toner v.
Allstate Insur. Co., 821 F.Supp. 276, 283 (D. Del. 1993). See Dealers Supply Co., supra, 348
F.Supp.2d at 590 ("the court finds that the underlying rationales for requiring heightened,,
pleading for fraud equally apply to negligent misrepresentation"); Breeden v. Richmond
Community College, 171 F.R.D. 189, 202 (M.D.N.C. 1997); Pitten v. Jacobs, 903 F.Supp. 937,
951 (D.S.C. 1995).

Other courts have declined to apply Rule 9(b) to tort claims for negligent
misrepresentation. See In re LILCO Securities Litigatio:n, 625 F.Supp. 1500, 1504 (E.D.N.Y.
1986).

Defamation.

Some courts have held in defamation cases that the complaint must supply the specific
defamatory words alleged. Smith v. Chicago Park District, 1999 WL 33883, at 4 (N.D. Ill.
1999); Goldstein v. Kinney Shoe Corp., 931 F.Supp. 595, 597 (N.D. Ill. 1996) ("The purpose of
requiring in haec verba pleading is to enable-the defendant ... to responsively plead").

The 2nd Circuit has held that a plaintiff need not plead the exact defamatory words, Kelly
v. Schmidberger, 806 F.2d 44, 46 (2 nd Cir. 1986), but courts within that circuit have nevertheless
required specificity in a~defamation complaint, requiring that a defamation complaint provide the

L. subject matter of the statements, the speaker of the statements, when the statements were made,
whether the statements were written or verbal, and whether the statements were communicated to
a third party. Mordhorst v. Skinner Valve Division, 2001 WL 863433, at 2 (D. Conn. 2001);
Thomas v. St. Francis Hospital and Medical Center, 990 F.Supp. 81, 92-93 (D. Conn. 1998);
Croslan v. Housing Authority, 974 F.Supp. 161, 169-70 (D. Conn. 1997); Wanamaker v.
Columbian Rope Co., 713 F.Supp. 533, 545 (N.D.N.Y. 1989), aff'd, 108 F.3d 462 (2n' Cir.
1997). This is said to be required by Rule 8(a), in that that Rule requires "that a complaint must
provide sufficient information to enable a defendant to respond." Mordhorst, supra, at 2. See
Celli v. Shoell, 995 F.Supp. 1337, 1346 (D. Utah 1998) (defamation claim dismissed because
"the complaint fails to identify any specific defamatory statements made by the defendants or
when, where, or to whom any defamatory statements were made").

Deceptive trade practices.

A number of courts have applied the heightened pleading standard of Rule 9(b) to
allegations brought under state statutes creating causes of action for unfair and deceptive trade
practices. See, e.g., In re Universal Service Fund Telephone Billing Practices Litigation, 300
F.Supp.2d 1107, 1150 (D. Kan. 2003); Patel v. Holiday Hospitality Franchising. Inc., 172
F.Supp.2d 821, 825 (N.D. Tex. 2001); Adams v. NVR Homes, Inc., 193 F.R.D. 243,251-52 (D.
Md. 2000); Petri v. Gatlin, 997 F.Supp. 956, 973 (N.D. Ill. 1997). The general theory of these
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cases is that such allegations often are tantamount to allegations of "fraud," and the underlying E
purposes served by Rule 9(b) apply to these allegations.

7

Other federal courts, by, contrast, reject the application of heightened pleading to,

allegations of deceptive trade practices.' "These courts distinguish deceptive trade practices from

fraud. The former is broader and does not require the same essential elements of intent, reliance, 1

and subjectiveness; thus, the historical rationales for requiring particularity for'claims of fraud do

not apply to deceptive trade practices.... Claims [of deceptive trade practices] are

commonplace in litigation over commercial transactions and do not carry the same stigma of

moral turpitude or damage to reputation that is associated with fraud...., Nor is the court aware

of any abuse of [such] claims brought solely in hopes of dredging up some actual violation

through discovery." CBP Resources, Inc. v. SGS :Control Services, Inc., 3,94 F.Supp.2d 733, 739

(M.D.N. Car. 2005). See Pelman v. McDonald's Corp, 396 F.3d 508, 511 (2d Cir. 2005).

"Nothing in the language or history of Rule 9(b) suggests that it is intended to apply, willy-nilly,

to every statutory tort that includes an element of false statement." CBP Resources, Inc.. supra,

394 F.Supp.2d at 739 (quotirg John P. VillanoInc. v. CBS, Inc., 176 F.R.D. 130, 131 (S.D.N.Y.

1997)).

Standing.

In United States v. AVX Corp., 962 F.2d 108, 115 (1't Cir. 1992), the I' Circuit applied'

heightened pleading requirements in addressing the question of an intervenor's standing to

pursue an appeal from a consent decree. The court stated, "Because standing is fundamental to

the ability to maintain a suit, and because the Court has saddled the complainant with the burden L
of clearly alleging facts sufficient to ground standing, we are of the opinion that, where standing

is at issue, heightened specificity is obligatory at the pleading stage.... The complaint must set

forth reasonably definite factual allegations, either direct or inferential, regarding each material E

element needed to sustain standing.",/

Subsequently the I' Circuit suggested that AVX, supra. did not impose heightened E
pleading requirements on allegations of standing generally, but only "require[d] heightened

specificity from an intervenor seeking to establish appellate standing." Sea Shore Corp. v.

Sullivan, 158 F.3d 51, 54-5 5 (1'• Cir. 1998). The court explained, "Although the question in

AVX was whether an intervenor had appellate standing, the AVX panel broadly suggested that

the heightened specificity requirement applies whenever standing is at issue. A subsequent panel

has questioned this suggestion, noting [Leatherman]. See Adams v. Watson, 10 F.3d 915, 919

n.8 (1st Cir. 1993). Whatever effect the rationale of Leatherman might have on AVX's dictum

with respect to pleading requirements in the district court, it is clear that AVX's core holding - H
that an intervenor seeking to establish appellate standing must set forth specific facts - remains

good law in this circuit." Sea Shore Corp.. supra, 158 F.3d at 55 n.3 (emphasis in original).

Even after Sea Shore Corp., a district court in the 1st Circuit relied on AVX to impose a

heightened pleading requirement on standing allegations set forth lby an ordinary plaintiff in a
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L district court complaint. Risinger v. Concannon, 117 F.Supp.2d 61,,68 (D. Me. 2000). But the
district court in Citizens for Squirrel Point v. Squirrel Point Associates, 2003 WL 22867620, at 2

7' n.2 (D. Me.), stated that "[t]he holding in AVX affects standing allegations only with regard to
L• intervenors," and observed that Risinger failed to mention "the First Circuit's subsequent

narrowing of AVX in Sea Shore."

E "Disfavored claims" - Inequitable conduct defense, RICO, conspiracy, section 1983,
employment discrimination, prisoner complaints.

E"Inequitable conduct" defense in paten't cases.

E A defendant in a patent infringement case can raise as a defense an allegation that the
plaintiff s patent is unenforceable by reason of the plaintiff's "inequitable conduct" in securing
the patent. Apparently this defense often involves fraud on the Patent Office in gaining theEpatent, but also can involve conduct other than fraud.

The Federal Circuit has stated that, although inequitable conduct is a broader concept
than fraud, it must nevertheless be "pled with particularity." Ferguson Beauregard/Logic
Controls v. Mega Systems, 350 F.3d 1327, 1344 (Fed. 'Cir. 2003).

L In Stowe Woodward v. Sensor Products, Inc., 230 F.R.D. 463, 465-66 (W.D. Va. 2005),
the court held that Rule 9(b) applies to all allegations of "inequitable conduct" in patent cases,
whether or not what is alleged technically constitutes "fraud." The court reasoned, "TheL heightened pleading requirements of Rule 9(b) are meant to 'deter the filing of charges of fraud
as a pretext for discovery of unknown wrongs.' This deterrent purpose is commensurate with the
Federal Circuit's demonstrated antipathy towards the defense of inequitable conduct, which was

L enunciated in rather telling terms in Burlington Industries, Inc. v. Dayco Corp., 849 F.2d 1418,
1422 (Fed. Cir. 1988)[:] '[T]he habit of charging inequitable conduct in almost every major

7patent case has become an absolute plague .... A patent litigant should be made to feel,
Ltherefore, that an unsupported charge of 'inequitable conduct in the Patent Office' is a negative

contribution to the rightful administration of justice.'.

K Other cases applying heightened pleading are Dgepu, Inc. v. Zimmer Holdings, Inc., 343

F.Supp.2d 675, 683 (N.D. Ill. 2004); MedImmune, Inc. v. Centocor, Inc., 271 F.Supp.2d 762,
772 (D.Md. 2003); Rhone-Poulenc Agro S.A. v. Monsanto Co., 73 F.Supp.2d 537, 538
(M.D.N.C. 1999); Systemation. Inc. v. Engel Industries, Inc., 183 F.R.D. 49, 51 (D. Mass. 1998);
XILINX. Inc. V. Altera Corp., 1993 WL 767688 (N.D. Cal. 1993).

E There has been some dissent. For example, in Rentrop v. The Spectranetics Corp., 2004

r WL 1243608, at 2 (S.D.N.Y. 2004), the court stated that Rule 9(b) may not apply in all cases of

Li inequitable conduct, and, for example, does not apply to allegations of theft of trade secrets (as
distinguished from allegations of fraud on the Patent Office).
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RICO.

Many RICO claims are based on predicate acts of mail fraud or wire fraud, to which
heightened pleading maybe said to apply by operation of Rule 9(b). Some courts have Li
generalized from this circumstance to apply heightened pleading to all RICO allegations, whether

or not they have to do with mail or wire fraud. See Fairman, supra, at 1051-59.

"Many federal district courts have issued standing orders in civil RICO cases requesting

that plaintiff's counsel provide certain details concerning their RICO claim." Wagh v. Metris

Direct, Inc., 363 F.3d 821, 826-27 (9th Cir. 2003) (stating that a leading treatise on civil RICO

cited 15,district courts). The court in Wagh characterized these orders as "direct[ing] plaintiffs
claiming RICO violations to state their allegations in detail and with specificity, including a

detailed description of the pattern of racketeering activityior collection of unlawful debts alleged E
for each RICO claim." Id. at 826. "The use of RICO Standing Orders Ito compel plaintiffs to

produce detailed RICO Case Statements, which are then treated by the district court as part of

that party's pleadings, can in certain circumstances require far more information from plaintiffs

than is required under either Rule 8(a) or 9(b) of the Federal Rules." " Id. at 828.

The court in Wagh noted a 2nd Circuit case, Commercial Cleaning Services v. Colin

Service Systems. Inc., 271 F.3d 374, 385 (2 'd Cir. 2001), which held that the "Standing Order

call[ed] for information far in excess of the essential elements of a RICO claim.... To the

extent [the order] called for presentation of information going beyond what a plaintiff needs to

present to establish a legally sufficient case, plaintiff's inability to produce it could not justify the

grant of'judgment to defendant." The court stated that it found the 2nd Circuit's reasoning

"persuasive," but did not need to address the issue of the standing order's consistency with Rule

8(a) (and 9(b)) because plaintiffs' complaint was so deficient that it "failed to satisfy evenl the F7

basic requirements of those rules." Wagh, supra, 363F.3d at 828. Cf. Northland Insurance Co.

v. Shell Oil Co., 930 F. Supp. 1069, 1073-75 (D.N.J. 1996) (Leatherman does not invalidate

local rules or standing orders requiring RICO Case Statements, because RICO Case Statements

constitute case management tools and not heightened pleading devices, RICO cases often involve

allegations of fraud subject to 9(b) heightened pleading in any event, and RICO cases are far

more vast and complex than section 1983 cases). F

Sterling Interiors Group v. Haworth, Inc., 1996 WL 426379, at 4-5 (S.D.N.Y. 1996),
appears to be typical of many RICO cases in which courts require that "the complaint must F
specifically allege" all the elements of the RICO cause of action.

In Taylor v. Bear Steams & Co., 572 F.Supp. 667, 682 (N.D. Ga. 1983), the court stated

that "there are many sound reasons for requiring that, like fraud, it [RICO] must be pled with

particularity. First, the mere invocation of the statute has such an in terrorem effect that it would

be unconscionable to allow it to linger in a suit and generate suspicion and unfavorable opinion K
of the putative defendant unless there is some articulable factual basis which, if true, would

warrant recovery under the statute. Second, the concepts within the statute are so nebulous that if
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L the cause of action were only generally pled, a defendant would have no effective notice of a
claim showing that the pleader is entitled to relief'). See Helicopter Support Systems, Inc. v.
Hughes Helicopters. Inc., 1984 WL 3238, at I (M.D. Fla. 1984) (relying on the "scholarly

L opinion" in Taylor. supra, 572 F.Supp. 667)).

fl In Advocacy Organization for Patients and Providers v. Auto Club Insurance Ass'n, 176
F.3d 315 (6h Cir. 1999), the court imposed a heightened pleading standard on plaintiffs'
allegations of malicious intent to commit extortion, id. at 327, on plaintiffs' allegations of a
nexus between the racketeering. activity and defendants' control of the racketeering enterprise, id.
at 329, and on plaintiffs allegations of resulting injury, id. at 330-31.

IIn Browning v. Clinton, 292 F.2d 2,35, 249-50 (D.C. Cir. 2002), the court affirmed
dismissal of plaintiff's civil RICO claim because the complaint "pleads no facts suggesting some

direct relation between the injury asserted and the injurious conduct alleged."

Some courts have tended to impose heightened pleading requirements (whether
acknowledged or not) to allegations of conspiracy under RiCO. D'Orange v. Feely, 877 'F. Supp.E 152, 159 (S.D.N.Y. 1995) ("pleading of a RICO conspiracy" is subject only to Rule 8(a), but
"even under these standards,... a... complaint, in the very least, must allege specifically such
an agreement").,

On the other hand, many courts have rejected the notion of heightened pleading in RICO
cases, except for RICO claims involving predicate acts of fraud. Williams v. Mohawk Industries,
314 F.Supp.2d 1333, 1344 (N.D. Ga. 2004) ("where a predicate act does not sound in fraud, the
plaintiff asserting a RICO claim need only comply with the general pleading requirements of
Rule 8"), aff d in part and rev'd in part on other grounds, 411 F.3d 1252 (11 th Cir.), cert. denied,
126 S.Ct. 830 (2005); Planned Parenthood of Columbia/Willamette, Inc. v. American Coalition
of Life Activists, 945 F.Supp. 1355, 1379-80 (D. Ore. 1996).

LConspiracy.

The 10 'h Circuit in Scott v. Hem, 216 F.3d 897, 907-08 (10t" Cir. 2000), applied
heightened pleading to allegations of a section 1983 conspiracy despite Leatherman. "We have
continued to apply this heightened pleading requirement to section 1983 claims alleging a

7conspiracy between private individuals and state officials even after Leatherman, in which the
Supreme Court declined to apply a heightened pleading- standard to section 1983 claims against
municipalities." Id. at 907 (citation omitted). See Abdelsamed v. United States, 2002 WL
31409521, at 1 (D. Col. 2002) ("a complaint alleging a conspiracy to deprive a person of
constitutional rights must contain more than conclusory, vague or general allegations of
conspiracy").

Many courts have retreated from heightened pleading for allegations of conspiracy.
Walker v. Thompson, 288 F.3d 1005, 1008 (7t1 Cir. 2002) ("Cases... which say that conclusory
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allegations of conspiracy... are not enough to withstand a motion to dismiss cannot be squared. I

with Swierkiewicz"); North Jackson Pharmacy. Inc. v. Express Scripts. Inc., 345 F.Supp.2d
1279 (N.D. Ala. 2004) ("The Court made clear in Swierkiewicz that for purposes of Rule

12(b)(6), so-called 'conclusory' allegations are not inherently objectionable.... Factual
allegations in a complaint - even if 'conclusory' - are sufficient if they allow the defendant to

understand the gist of the plaintiffs' claim, thereby making it possible to formulate a meaningful

response"). L

Indeed, although the 10h Circuit has yet to overrule Scott, supra, 216 F.3d 897, it is

difficult to see how Scott can remain good law in the light of Currier v. Doran, 242 F.3d 905,
911-17 (10t Cir.) (no heightened pleading in a section 1983 case even where defendant has
raised a qualified immunity defense), cert. denied, 534 U.S. 1019 (2001)

Section 1983 (qualified immunity).

The 11't Circuit in Swann v. Southern Health Partners, Inc., 388 F.3d 834 (11k Cir.

2004), held that Leatherman "made it clear that any heightened pleading requirements in section

1983 actions against entities that cannot raise qualified immunity as a defense are improper." Id. E
at 837. Thus, the court held, "Leatherman overturned our prior decisions to the extent that those

cases required a heightened pleading standard in section 1983 actions against entities that cannot 7

raise qualified immunity as a defense." Id. at 838. Swann did not address, and left untouched,

1 1th Circuit precedent that did impose heightened pleading in qualified immunity cases.

The 1lth Circuitin Marsh v. Butler Co., 268 F.3d 1014, 1022-23 (1 t, Cir. 2001)(en

banc), did not consider the adequacy under pleading standards of allegations of a section 1983 or

other civil rights violation, but instead addressed the question of what a plaintiff in a section

1983 action must plead to avoid dismissal on grounds of the affirmative defense of qualified

immunity. The majority opinion did not discuss the case in terms of notice pleading standards or

any other pleading standards, but instead stated, "We apply the qualified immunity defense to

dismiss a complaint at the 12(b)(6) stage where, (1) from the face of the complaint, (2) we must

conclude that (even if a claim is otherwise sufficiently stated), (3) the law supporting the

existence of that claim - given'the alleged circumstances - was not already clearly established,
(4) to prohibit what the government official is alleged to have done, (5) before, the defendant

acted." Id. at 1023.

A dissent accused the majority of an improper deviation from applicable notice pleading

standards. "Under Supreme Court precedent and the Federal Rules of Civil Procedure, a court

ruling on a motion to dismiss is required to accept a plaintiff's allegations as true and construe

those allegations in the light most favorable to the plaintiff. In failing to do so here, the majority

conflates the degree of specificity required of a complaint to adequately allege a substantive fact

and the actual substantive facts which must be alleged to state a claim. To the extent that the

majority suggests a different standard for pleading in anticipation of the affirmative defense of

qualified immunity... [and] although the majority implies that the policy concerns behind
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L qualified immunity justify requiring more particular allegations from [plaintiffs] complaint, 'that
is a result that must be obtained by the process of amending the Federal Rules, and not by

7judicial interpretation.' Leatherman." Marsh, supra, 268 F.3d at 1060 n. 1 (Barkett, J.,
Lconcurring in part and dissenting in part).

Thus, despite the Supreme Court's re-emphasis on notice pleading, there remains an 1 I'
Circuit tradition,- whose current viability appears shaky but is not yet repudiated - of heightened
pleading in section 1983 cases where a qualified immunity defense is available. See Gonzalez v.
Reno, 325 F.3d 1228, 1235 (1 1th Cir. 2003); GJR Investments, Inc. v. County of Escambia, 132
F.3d 1359, 1367 (1 lth Cir. 1998) ("this circuit ... has tightened the application of Rule 8 with
respect to section 1983 cases in an effort to weed out nonmeritorious claims, requiring that a

E section 1983 plaintiff allege with some specificity the facts which make out its claim.... This
is particularly true in cases involving qualified immunity.... Accordingly, when reviewing a
district court's disposition of a motion to dismiss a section 1983 claim on qualified immunity

Lgrounds, we are guided both by the regular 12(b)(6) standard and by the heightened pleading
requirement"), overruled, Marsh v. Butler Co., 225TF.3d 1243, 1245 (1 1P" Cir. 2000), vacated,
Marsh, supra, 268 F.3d 1014 (en banc); Mayo v. Regigier, 2005 WL 2088580 (M.D, Fla. 2005)
("the Eleventh Circuit imposes 'heightened pleading requirements' for section 1983 cases,
especially those involving qualified immunity"); Biasella V. City of Naples, 2005 WL 1925705

(M.D. Fla. 2005) ("The Eleventh Circuit imposes "'heightened pleading requirements' for section
1983 cases which involve individuals entitled to assert qualified immunity"); McCall v. Dep't of
Human Resources, 176 FlSupp.2d 1355, 1364 (M.D. Ga. 2001); Fountain v. Tallev, 104
F.Supp.2d 1345, 1349-5'0 I(M.D. Ala. 2000); Williams v. City of Montgomery- 21 F.Supp.2d

L 1360, 1367 (M.D. Ala. 1998).

At least one district court case from within the D.C. Circuit also has clung to heightened
pleading in qualified immunity cases. In M.K. v. Tenet', 99 F.Supp.2d 12, 33 (D.D.C. 2000), the
court held that "a complaint asserting a claim subject to qualified immunity(i.e., seekingLdamages from an official for alleged illegal conduct in the performance of a discretionary
function) must meet a heightened pleading standard."

The 1st Circuit, by contrast, has declared, "Given the lessons of Swierkiewicz, our duty is
Lmade manifest." Educadores Puertorriquenos en Accion v. Hernandez, 367 F.3d 61, 66 (Ist Cir.

2004). The I't Circuit went on to hold that "there are no heightened pleading standards for civil
E rights cases.... Let us be perfectly clear. The rule that we announce today is not contingent on

the type of civil rights case, the capacity in which a particular defendant is sued, the availability
vel non of a qualified immunity defense, or the need (or lack of need) of proof of illegal motive.

LI All civil rights actions are subject to Rule 8(a)'s notice pleading regime." Id. at 66-67. The court
thus overruled prior precedents embracing heightened pleading in civil rights cases, such as
Boston & Maine Corp. v. Town of Hampton, 987 F.2d 855, 865-66 (1St Cir. 1993) (Keeton, J.,

E sitting by designation), overruled, 367 F.3d 61 (1St Cir. 2004).

E
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Most other circuits too have now rejected heightened pleading in civil fights cases. L
Phelps v. Kapnolas, 308 F.3d 180, 186-87(2nd Cir. 2002); Alston v. Parker, 363 F.3d 229, 233-

35 (3 rd Cir. 2004); Goad v. Mitchell, 297 F.3d 497, 502-03 (6th Cir. 2002) (no heightened 7

pleading even where defendant has raised a qualified immunity defense); Higgs v. Carver, 286
F.3d 437, 439 (7" Cir. 2002); Doe v. Cassel, 403 F.3d 986, 988-89 (8d Cir. 2005); Galbraith v.
County of Santa Clara 307 F.3d 1119, 1125-26 (9'h Cir. 2002); Currier v. Doran, 242 F.3d 905,
911-17 (1 0 th Cir.) (no heightened pleading even where defendant has raised a qualified immunity
defense), cert. denied, 534 U.S. 1019 (2001).

But even among the many circuits that have bowed to Swierkiewicz and rejected or Li

abandoned heightened pleading in civil rights cases, echoes and shadows of it may remain. At
least that's one way to interpret the 4t' ,Circuit's approach in Bass v. E.I. DuPont de Nemours &
Co., 324 F.3d 761, 765 (4 ' Cir. 2002), cert. denied, 540 U.S. 940 (2003), a civil rights case, in
which the court held, "Our circuit has not . . interpreted Swierkiewicz as removing the burden
of a plaintiff to allege facts sufficient to state all the elements of her claim.... While a plaintiff
is not charged with pleading facts sufficient to prove her case, as aný evidentiary matter, in her
complaint, a plaintiff is required to allege facts that support a claim for relief." (emphasis in
original).' See Dogwood Realty, Inc. v. Goodwin,. 51 Fed. Appx. 290,293-94 (4th Cir. 2005).

Employment discrimination.,

Even after Swierkiewicz, a district court stated in Keene v. Thompson, 232 F.Supp.2d
574, 579 (M.D. N.C. 2002), a Title VII case, that "if a complaint fails to sufficiently state facts to
support each element of the claims asserted therein, dismissal for failure to state a claim is K
proper." But there appear to be few such cases in the post-Swierkiewicz (2002) period. See
Gorski v. New Hampshire Dep't of Corrections, 290 F.3d 466, 473 (1 A Cir. 2002)
("Swierkiewicz makes clear that 'the Federal Rules do not contain a heightened pleading
standard for employment discrimination suits"').

Prisoner cases. L

The 6 'h Circuit imposes a heightened pleading requirement for allegations of exhaustion

of remedies in complaints covered by the Prison Litigation Reform Act (PLRA), which requires L
federal courts to undertake sua sponte review of prisoners' section 1983 complaints to determine

whether the complaints are subject to sua sponte dismissal. 28 U.S.C. sec. 1915A. The court in K
Baxter v. Rose, 305 F.3d 486, 489 (6 th Cir. 2002) (Boggs, J.) "ma[d]e clear that... Swierkiewicz

... does not displace our heightened pleading standard for exhaustion in PLRA cases."

The court explained that this was not a judge-made requirement, but part and parcel of the

review required by the PLRA. "Our rule ... does not take its authority from the Federal Rules of

Civil Procedure, but from the Prison Litigation Reform Act. The PLRA established an [sic] E
unique procedure under which the court, not the parties, is required to evaluate whether a claim

on which relief may be granted is stated.... The heightened pleading requirement, in cases to
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which the PLRA applies, effectuates the PLRA's screening requirement. Courts would be unable
to screen cases effectively if plaintiffs were able, through ambiguous pleading, to avoid dismissal
of claims on which relief could not be granted.... While Swierkiewicz may imperil judicially
imposed heightened pleading requirements in the normal course of civil litigation, the
interruption of the course of prisoner actions by the PLRA screening requirement makes actions
covered by the PLRA sui generis." Id. at 490 (emphasis in original)., The facts of Baxter
involved failure to adequately-plead exhaustion of remedies, but the court's rationale would seem
to permit heightened pleading standards for all allegations in a complaint covered by the PLRA.

The 10 th Circuit has also held that a prisoner plaintiff must plead exhaustion of
administrative remedies, and rejected the contention that requiring plaintiff to plead exhaustion
amounts to a heightened pleading requirement banned by Swierkiewicz. The court, agreeing
with and quoting Baxter, supra, held that requirements that a prisoner plead exhaustion with a
certain amount of specificity "do not amount to a judicially-created heightened pleading
requirement.... [T]he need to plead exhaustion with specificity does not take its authority from
-the Federal Rules of Civil Procedure, but from the [PLRA]." Steele v. Federal Bureau of
Prisons, 355 F.2d 1204, 1210-11 (10th Cir. 2003), cert. denied, 543 U.S. 925 (2004). The 10'h
Circuit recently applied this holding once again in Davis v. Simmons, 2006 WL 292257, at 2
(10t" Cir. 2006).

"Most circuits that have considered this issue, however,.., have held that nonexhaustion
is an affirmative defense, and that therefore .... prisoner plaintiffs need not plead exhaustion with
particularity." McCoy v. Goord, 255 F.Supp.2d 233, 248 (S.D.N.Y. 2003). See, e~g., Wyatt v.
Terhune, 315 F.3d 1108, 1117-18 (91h Cir.), cert. denied, 540 U.S. 810 (2003); Casanova v.
Dubois, 304 F.3d 75, 78 n.3 (V• Cir. 2002); Ray v. Kertes, 285 F.3d 287, 295-97 (3 rd Cir. 2002).
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[Notice Pleading Reconsidered

Pleading and discovery are inseparably joined in-the Civil Rules system of "notice pleading."
The complaint and answer are designed primarily to set the framework for pretrial litigation, relying
on disclosure, discovery, and increasingly on "managerial judging" to inform the parties as to fact,
contention, and legal theory. The discovery part of this package, recently joined by disclosure, has
provoked such continuing anguish that it has been the subject of constant Advisory Committee study
for the last 40 years. At least some segments of the bar continue to be dissatisfied with the
disruptions and costs imposed by discovery. Although discovery issues will remain on the agenda,

it may be appropriate to explore once again the question whether the notice pleading part of the

L package should be revised.

The most likely goal of revising the pleading rules would be to strengthen the use of
pleadings to dismiss at the outset actions by plaintiffs who cannot even identify in a complaint facts
that, if proved, would establish a claim for relief. The argument would be that Rule 11 does not
provide adequate protection against actions brought without a solid foundation in both fact and law,

7 in the hope that discovery either will show. that there actually is a sustainable claim or, less
L attractively, in the hope that the prospect of discovery will elicit a settlement offer.

Whether there is any force to the arguments that pleading rules need strengthening depends
on experience, not theory. Experience, not theory, also will shape the revisions that might be
considered. There may be no general problems, or no sufficient number of problems to believe that
any "solution" is possible. Or there may be discrete problems that are better addressed by focused
rules than by a general revision of notice pleading. Or there may be some number of significant

L problems, but ng way 'to improve on wise", administration of the current pleading rules, perhaps
assisted by occasionally turning a blind eye to some of the more open-ended opinions that seem to
deny anyrole for variable application of particular pleading requirements according to the nature of

the litigation.

The immediate question is whether it would be desirable to undertake further study of notice
pleading. As with recent discovery and class-action projects, organized bar groups are a likely

L. source of help. Any useful appraisal of current pleading practice will require information drawn
from many substantive areas and from courts in all parts of the country. Comparisons to state-court
pleading practices also will be helpful. In addition to the familiar national groups that have helped

L with other projects, it may be particularly useful to seek out state bar groups in states that have
distinctive pleading practices. It also may prove possible to enlist the Federal Judicial Center, either
for an ambitious study or for something simpler akin to the recent survey of federal judges on Rule

L11.

One testing hypothesis can be simply stated, with only brief elaboration. It begins with the
belief that pleadings appropriately play different roles in different types of litigation. Form 9 is

L famous, and for good reason. The simplest pleading suffices for an automobile collision case based
on negligence. There is likely to have been a collision, and with that reasonable ground for bringing
suit. The law is familiar, the means of investigation arnd discovery ready to hand, and the need to
test the sufficiency of the legal theory almost nonexistent. Many courts, on the other hand, might
be less comfortable with a similarly brief allegation that from July 1,2001 continuing to the present
the defendant has contracted, combined, or conspired with others unknown to fix the price of widgets

Epurchased by the plaintiff in violation of § 1 of the Sherman Act. 'The conclusion of this hypothesis
L is that courts in fact act on these distinctions, insisting on greater pleading detail in cases that seem

to call for it. If the automobile collision occurred in a no-fault state, allegations will be required to
7bring the suit into the tort system. Different levels of detail will be required in alleging title

depending on whether the action is one to compel specific performance with an allegation of
,marketable title, one to quiet title, one to remove a cloud from title, or one to eject a trespasser.
More generally, courts will consider experience with frequent misuse of specific types of claims,

433



projected complexity in discovery and trial, and - more controversially- whether a particular type
of claim should be favored. The burden is on would-be reformers to show that courts could do a
better job if given more explicit authority to impose higher pleading standards.

Two Supreme Court decisions provide the texts that cast doubt on the proposition that lower
courts can tailorthe specificity required by notice pleading to the perceived needs of different types
of litigation. The lead decision is Leatherman v. Tarrant Cty. Narcotics Intelligence & Coordination
Unit, 1993, 507 U.S. 163, 113 S.Ct.! 160. A 1993 memorandum on the Leatherman decision is
attached. The lesson thatpleading with particularity can be required only when directed by a specific
Civil Rule provision was repeated in Swierkiewicz v. Sorema N.A,., 2002, 534 U.S. 506, 122 S.Ct.
992: The Swierkiewicz decision ruled that a complaint claimingý employment discrimination need
not "plead facts establishing a prima facie case" withinrthe familiar burden-shifting framework. The
decision relied in part on the observation thata plaintiff who has direct evidence ofdiscrimination
may prevailvwithout provirig al' the elements Jf a !"prima facie case., Beyond that, the court
observed: ' . ,

imposing *** heightened pleading standard in employment discrimination cases
conflicts with Federal Rule"of Civil Procedure 8(a)(2) :* ".,This simplified notice
pleading standard relies on liberal discovery rules and summary judgment motions
to define disputed facts and issues and to dispose of unmeritorious claims. See * *

*! Leatherman * * * 7
Rule 8(a)'s simplified pleading standard applies to all civil actions, with limited
exceptions. Rule 9(b), for example ** *. ThisCourt * ** "has declined to extend
such exceptions to other contexts. *** Just as Rule 9(b) makes no mention of J
municipal liability * neither does it refer to employment discrimination. Thus,

complaints in, these cases, as in most others, must satisfy only the simple
requirements of Rule 8(a).4

Other provisions of the Federal Rules *** are inextricably linked to Rule 8(a)'s
simplified notice pleading standard. Given the Federal Rules' simplified'I

standard for pleading, "[a] court may dismiss a complaint only if it is clear that no

relief could be granted under any set of facts that could be proved consistent with the
allegations." Hishon v. King & Spalding, 467 U.S. 69, 72, 104 S.C.t 2229 * * *
(1984). * * * the liberal notice pleading of Rule 8(a) is the starting point of a
simplified pleading system, which was adopted to focus litigation on the merits of a
claim.

Alongside these decisions lie other Supreme Court decisions that seem to look in a different LJ

direction. The first is Crawford-El v. Britton, 1998, 523 U.S. 574, 597-598, 118 S.Ct. 1584, 1596-

1597. The claim was that the defendant prison official had punished the plaintiff prisoner for

exercising his First Amendment rights by arranging for transfer of the plaintiff's legal materials to

the plaintiff s new prison by inappropriately slow means. The claim required showing improper

motive. The Court quoted an earlier observation that

"firm application of the Federal Rules of Civil Procedure is fully warranted" and may
lead to the prompt disposition of insubstantial claims. * * * Though we have rejected
the Court of Appeals' solution, we are aware of the potential problem that troubled H
the court. It is therefore appropriate to add a few words on some of the existing

_L 
F

4 These requirements are exemplified by the *** Forms** *. For example, Form 9 sets forth a complaint for

negligence * * *
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procedures available to federal trial judges; in handling claims that involve
examination of an official's state of mind.

When a plaintiff files a complaint against a public official alleging a claim that
requires proof of wrongful motive, the trial court must exercise its discretion in a way
that protects the substance of the qualified immunity defense. It must exercise is
discretion so that officials are not subjected to unnecessary and burdensome

L discovery or trial proceedings. The district judge has two primary options prior to
permitting any discovery at all. First, the court may order a reply to the defendant's
or a third party's answer under Federal Rule of Civil Procedure 7(a), or grant the
defendant's motion for a more definite statement under Rule 12(e). Thus, the court
may insist that the plaintiff "put forward specific, nonconclusory factual allegations"
that establish improper motive causing cognizable injury in order to survive a
prediscovery motion for dismissal or summary judgment. *** This option exists
even if the official chooses not to plead the affirmative defense of qualified
immunity."

L Christopher v. Harbury, 2002, 536 U.S. 403, 416-418, 122 S.Ct. 2179, 2187-2188, is more
difficult to describe. The Court recognized the legal theory underlying a claim'that the plaintiff's

access to court had been denied by State Department refusal to provide access to information that
I• Iwould have enabled the plaintiff to maintain an action arising from the killing of her husband by
LGuatemala officials who were trained, paid, and used as informants by the CIA. In order to make

out the present claim, the plaintiff must show that if she had been given access to the informationK she could have successfully maintained an action for relief that cannot any longer be sought:
Like any other element of an access claim, the underlying cause of action and its lost

remedy must be addressed by allegations in the complaint sufficient to give fair
notice to a defendant. See generally Swierkiewicz * * *. Although we have no
reason here to try to describe pleading standards for the entire spectrum of accessclaims, this is the place to address a'particular risk inherent in backward-lookingclaims. Characteristically, the action underlyingthis sortofaccess claim will not be
tried independently, a fact that enhances the natural temptation on the part of

plaintiffs to claim too much, by alleging more than might be shown in a full trial
focused solely on the details of the predicate action.
Hence the need for care in requiring that the predicate claim be described well
enough to apply the "nonfrivolous" test and to show that the "arguable" nature of the
underlying claim is more than hope.**

The particular facts of this case underscore the need for care on the part of the
plaintiff in identifying, and by the court in determining, the claim for relief
underlying the access-to-courts plea. The action alleged on the part of all the
Government defendants * * * was apparently taken in the conduct of foreign relations
by the National Government. Thus, if there is to be judicial enquiry, it will raiseV concerns for the separation of powers in trenching on matters committed to the other
branches. * * * Since the need to resolve such constitutional issues ought to be
avoided where possible, * * * the trial court should be in a position as soon as
possible in the litigation to know whether a potential constitutional ruling may be
obviated because the allegations of denied access fail to state a claim on which relief
could be granted.

L *** [T]he complaint should state the underlying claim in accordance with ***

Rule *** 8(a), just as if it were being independently pursued, and a like plain
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statement should describe any remedy available under the access claim and presently 7
unique to it.

If it were not for the citation of the Swierkiewicz decision, even a careful reader might be
pardoned for thinking these words recognize the role of heightened pleading.

The most recent of the Supreme Court decisions is Dura Pharmaceuticals, Inc. v. Broudo,
2005, 125 S.Ct. 1627, 1634., The ruling on the securities law question was that a fraud plaintiff K
cannot recover simply by showing that the price on the day of purchase was higher than it would
have been but for the fraud; the purchaser must prove "economic loss." The Court concluded that
the complaint "failed adequately to allege" proximate cause and economic loss;

[W]e assume, at least for argument's sake, that neither the [Civil] Rules nor the
securities statutes impose any special further ýrequirement in 'respect to the pleading
of proximate causation or economic loss. But, even so, the i"short and plain
statement" must provide the defendant with "fair notice of what the plaintiffs claim
is and the grounds upon which it rests." Conley v. Gibson, 355 U.S. 41, 47,78 S.Ct.
99* *:* (1957).* * *.

[The complaint alleged only that the plaintiffs paid artificially inflated prices, and
suffered damages.. It did not claim that the share price fell significantly after the truth
was known. But an artificially inflated purchase price] is not itself a relevant
economic loss. And, the complaint nowhere else provides the defendants with notice
of what the relevant economic loss might be or of what the causal connection might [
be between that loss and the misrepresentations ***

We concede that ordinary pleading rules are not meant to impose a great burden upon
a plaintiff. Swierkiewqcz '** * But it should not prove burdensome for a plaintiff
who has suffered an economic los• to provide a defendant with some indication of
the loss and the causal: connecfionlthat ithe plaintiff has in mind. At the same time,
allowing a plaintiff to forgo any indication of the economic loss and proximate cause
that the plaintiffhas in mind would bring about harm of the very sort the statutes seek F
to avoid. ** ,Such a rule would tendto trtansform a private securities action into a
partial downside insurance policy.,JH

The Court quoted and cited to the legislative history of the Private Securities Litigation
Reform Act. Again, the concept of"notice" seems to have taken on-an increased level of detail in
response to the perceived needs of a particular class of litigation.

Given the directness of the Leatherman and Swierkiewicz pronouncements and the
indirectness of the Court's potentially opinions, it should not be surprising that the courts of appeals
have generally abandoned the once-familiar theory that heightened pleading could be required in
civil rights actions against, government officials who are likely to plead official immunity. Judge
Posner provided a succinct statement in Thomson v. Washington, 7th Cir.2004, 362 F.3d 969, 970-
971:

[T]he judge wanted the plaintiff to plead enough facts to show that it would be
worthwhile to put the defendants to the bother of answering the complaint. That is
an understandable approach in light ofthe burden that prisoners' civil rights litigation
places on the district courts, the frivolousness of most of that litigation, and the
endeavor of Congress in the Prison Litigation Reform Act to curb the abuse of legal
process by prisoners with time on their hands. But it is an approach that the Federal
Rules of Civil Procedure and the decisions of the Supreme court and the federal
courts of appeals forbid. The federal rules replaced fact, pleading with notice
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[ pleading. All that the rules require, with a few exceptions inapplicable to this case,
such as pleading fraud, * * * is that a complaint state the plaintiffs legal claim, such
as, in this case, denial of access to the courts in violation of the due process clause,

7 infliction of cruel and unusual punishment by denying essential medical treatment
(Eighth Amendment), and retaliation for seeking to use the legal process to petition
for redress of grievances (First Amendment), together with some indication (here

Samply supplied) of time and place. * * * Federal judges are forbidden to supplementEthe federal rules by requiring "heightened" pleading of claims not listed in Rule 9.

7Apart from this specific area, it is difficult without intensive and probably impressionistic
L study to guess at the ways in which notice pleading may, in practice, entail requirements that vary

with the specific subject of action. The greater the variability, the less pressing the case will be for
undertaking a lengthy study of possible reforms.

A few general observations remain possible. One is that careful lawyers commonly plead
far more than needed to withstand a motion to dismiss. One reason is that the pleadings are the first
part of the case to come to the judge's attention - it is important to tell a compelling story, or least
a persuasive story. Another may be to frame the issues adetailed complaint may elicit an answer
that advances the litigation. Yet another reason may arise from the 2000 amendment that ties the
scope of party-controlled discovery to the claims and defenses stated in the pleadings. 'A plaintiffFwho wants to ensure broad discovery Without venturing into "subject matter" territory may
simultaneously plead some claims in broad general terms and other claims in careful detail.

Apart from direct pleading requirements, courts may seek detailed statement by other means.
Reconciling these means with general notice pleadingpractice may prove difficult. Some courts,
for example, have adopted standing orders that require a "case statement" in actions under the
Racketeer Influenced and Corrupt Organizations Act. These ,orders stand on shaky ground to the

Lextent that they go beyond the requirements of Rule 9(b); see Wagh v. Metris Direct, Inc., 9th
cir.2003, 363 F.3d 821. Even case-specificý directions may prove vulnerable. In Wynder v.
McMahon, 2d Cir.2004, 360 F.3d 73, 77-79, the court reversed dismissal of the action based on
failure to comply With an order that the plaintiff articulate in a logical way his theory of the case and
his employment discrimination claim. "Rule 8 would become a dead letter if district courts were
permitted to supplement the Rule's requirements through court orders demanding greater specificity
or elaboration of legal theories, and then to dismiss the complaint for failure to' comply with those
orders." If this were allowed, "district courts could impose disparate levels of pleading requirements
on different sorts of plaintiffs."

More extreme situations, however, may provoke different responses. Acuna v. Brown &
Root Inc., 5th Cir.2000, 200 F.3d 335, affirmed dismissal for failure to comply with a scheduling
order that required statement of the individual claims of some 1,600 plaintiffs - a so-called "Lone
Pine" order. The injuries "occurr[ed] over a span of up to forty years. Neither the defendants nor
the court was on notice from plaintiffs' pleadings as to how many instances of which diseases were
being claimed as injuries or which [uranium] facilities were alleged to have caused those injuries.
It was within the court's discretion to take steps to manage the complex and potentially very
troublesome discovery that the cases would require." Before filing, "[e]ach plaintiff should have had
at least some information regarding the nature of his injuries, the circumstances under which he
could have been exposed to harmful substances, and the basis for believing that the named
defendants were responsible for his injuries."

This preliminary sketch is nothing more than a bloodless introduction to a topic that stirs
deep passions. The combination of notice pleading and searching discovery created in 1938 by theL Civil Rules has transformed the meaning of the law in many areas. It is not only that real value has
been given to substantive principles that would have been more difficult to enforce under earlierz procedure. It also is that the substantive law itself has developed in response to the information
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unearthed by discovery launched from notice-pleaded claims. It will be essential to determine
whether the problem of notice pleading is that it is inadequate procedure, not that it has become an
essential part of the law-enforcing and lawmaking role of the courts. If courts are managing to
muddle along reasonably well, it may be better to defer this project to a day of greater need.

Li

Sketches of Possible Rules Approaches

Several approaches might be taken to depart, from the relaxed "notice" pleading now in place. L
They cannot be ranked in clear order from least to greatest departure. Among the possibilities are
these: F

(1) Add a verification requirement. This approach would entail substantial revision of Rule

11, particularly the provision in Rule 1 1(b)(3), added in '1993, that permits allegations "if specifically
so identified," that "are likely to have evidenitiary support after a reasonable opportunity for further
investigation or discovery

(2) Republish present Rule 8(a)(2), with a Committee Note statingithat it is time to give
meaning to the dead-letter requirement that the short and plain statement show that the pleader is H
entitled to relief. E

(3) Revise Rule 8(a)(2). Three obvious variations would be: 7
[a] A- pleading *** must contain *** (2) a short and plain statement of the claim in
sufficient detail to showing that the pleader is entitled to relief***; or H
[b] A pleading * * * must contain * * * (2) a short 'and plain statement of the facts
constituting a claim** *; or H7
[c] A pleading *** must contain *** (2) a short and plain statement of the claim, stating
with particularity facts showing that the pleader is entitled to relief **.

(4) Revise [Style] Rule 8(d)(1) by adding a new sentence at the end:

Each allegation must be simple, concise, and direct. No technical form is required. The
pleading as a whole must be sufficient to support informed decision of a motion under Rule
12(b). (c), (d), or (f).

(5) Revise Rule 9 by adding a catalogue of claims that must be pleaded with particularity.
Many entries in the catalogue could be found by regularizing the tendency of many courts to require L
heightened pleading of many claims now.

(6) Revive the motion for a bill of particulars by scrapping Style Rule, 12(e) and substituting H
the following:

(1) Onnmotion or on its own, the court may order a more definite statement of a pleading: H
(A) If the pleading is one that requires a responsive pleading and is so vague or

ambiguous that a party cannot reasonably prepare a response; or

(B) If a more particular pleading will support informed decision of a motion
under subdivisions (b), (c), (d), or (f). H

E
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(2) A motion for a more definite statement must be made before filing a responsive
pleading and must point out the deficiencies in the pleading and the details desired.

(3) If the court orders a more definite statement and the order is not obeyed within 10
days after notice of the order or within the time the court sets, the court may strike
the pleading or issue any other order that it considers appropriate.

(7) Revise Rule 7 to encourage use of a reply., The most extensive requirement, short of
requiring a reply to all new matter in the answer, would be to allow a defendant to impose a reply
obligation simply by including in the answer a request for a reply. Short of that, Rule 7 might
identify specific circumstances calling for a reply. The narrowest version would focus on specific
types of litigation; cases in which the defendant pleads some form of official immunity are a familiar
example.
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May 5, 2006 EVIDENCE RULES

MEMORANDUM TO ADVISORY COMMITTEE ON CIVIL RULES

SUBJECT: The Style Project

At the May 2006 meeting, we will take up the Proposed Style Revision of the Federal

Rules of Civil Procedure and consider the changes made since publication for comment. If

we approve the proposed amendments, the Standing Committee will in turn consider them

in its Jume meeting.

As you know, the proposed Style Revision of the Rules and the proposed "Style-

Substance" Revisions were published for comment in February 2005, and the proposed Style

Revision to the Forms was published for comment in August 2005. A summary of the

comments received is included at Tab E of this Agenda Book. We held a hearing in Chicago

on November 2005, giving us additional opportunity to hear comments. Since then, much

work has been done to improve the proposed Style Rules and Forms and the e-discovery

amendments have been "stylized." The two Style Subcommittees of this Committee have

had extensive telephone conferences to work through issues raised by the comments and the

proposed changes made since publication. This Agenda Book presents the results of that

work.

There are four specific action items before us. The first, at Tab 3A, is to approve

proposed Style amendments to Rules 1-86. The second is to approve proposed Style

amendments to Rules 16, 26,33,34, 37, and 45, to account for e-discovery amendments that

are expected to take effect in December 2006, one year before the Style Rules. Following

the procedure that has worked so well in the past, specific issues are identified in footnotes

to the proposed amendments. With each layer of review and discussion, the number of

footnotes has decreased.
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The memorandum at Tab 3Bi is an analysis ofsupersession concerns raised during the

comment period about the potential effect of the amended Style Rules on any conflicting
statutory provisions. The memorandum concludes that while an argument that the Style
Rules would supersede any conflicting statute in effect on December 1, 2007 is both unlikely
and unlikely to be successful, it is helpful to have an explicit statement that there is no
supersession effect. A new Rule 86(b) is recommended to make explicit the relationship
between the Style amendments and existing statutes.

The final attachments to Tab 3B are the same memorandum on guiding principles for
the project and the charts listing recurring global issues and renumbered subdivisions that
were in the proposed amendments published for comment. This memorandum and the charts
will be revised to take into account the changes made since publication after this Committee
meeting. Those documents have not yet been revised because the changes have not yet been
approved.

The third Style-related action item, at Tab 3C, is to approve the proposed "Style-
Substance" amendments to Rules 4, 8, 9, 11, 14, 16, 26, 30, 31, 36, 40, 71.1, and 78,. The
final action item, at Tab 3D, is to approve proposed revisions to Forms 1-35 to become Style
Forms 1-82.

In reviewing the remaining issues and discussing the proposed Style amendments, it
is useful to recall the protocol we have observed throughout. If an issue is purely one of
style, the decision of the Style Subcommittee controls, although we may make
recommendations. If an issue is one of substance, the decision of the Rules Committee
controls, although the Style Subcommittee may make recommendations.

If, as we hope, the Standing Committee, the Judicial Conference, and the Supreme
Court approve the proposed Style amendments to the rules and forms, this meeting will
conclude our Committee's work on this project. It is fitting that we acknowledge and thank
those who inspired it, persisted in it, and accomplished it. The work began in 1992 with
Judge Robert E. Keeton and his vision of revising all the rules to make them clearer and
easier to understand. Judge Keeton, with the late Professor Charles Alan Wright, persuaded
the rules committees to agree to undertake the work. Bryan A. Gamer, a nationally-
recognized legal-writing scholar, prepared a first draft of the Civil Rules and also prepared
drafting guidelines to serve as a common set of style preferences and conventions. Judge
Sam C. Pointer, then chair of the Civil Rules Committee, refined that draft. The project was
put aside for a time until Judge Anthony J. Scirica, then chair of the Standing Committee,
and Judge David A. Levi, then chair of the Civil Rules Committee, resumed the work. Judge
J. Garvan Murtha was appointed chair of the Standing Committee's Style Subcommittee, and
Judge Thomas W. Thrash, Jr. and Dean Mary Kay Kane as members. These individuals have

p:\cormmitt=ee\civfiruleschauwmemo 2
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-worked tirelessly to review and analyze the implications of every proposed Style change.

Their work required countless meetings and conference calls. They reviewed hundreds of

email drafts. This project could not have been completed without them.

The decisionmakers relied heavily on the expertise of a trio of law professors with

unparalleled knowledge of procedural law. The Civil Rules Committee reporter, Professor
Edward H. Cooper of the University of Michigan Law School, the Committee's special
reporter Professor Richard L. Marcus of Hastings College of Law, and Professor Thomas D.

Rowe, Jr., of Duke Law School analyzed every significant change in the rules, researched
caselaw, and proposed drafting alternatives. Their knowledge, judgment, and expertise
provided a reliable basis for the drafting decisions.

This project, more than any other in the Rules Committees, depended heavily on

excellent staff support. Peter G. McCabe, Standing Committee Secretary and Assistant
Director, made sure that we had the administrative support needed, even borrowing staff
from other parts of his divisions that were already understaffed. John K. Rabiej, Chief of the
Rules Committee Support Office, coordinated the work among the various subcommittees
and committees, kept us all on the ambitious timetable necessary to keep the project on
schedule, and on top of that work, provided invaluable insight and suggestions on many
difficult drafting issues. JeffreyA. Hennemuth, Robert P. Deyling, James Ishida, and Jeffrey
Barr faithfully recorded and tracked the flow, and exchange of suggestions, reactions, drafts,
and redrafts, documenting every significant step in the process and often suggesting drafting
refinements. Judith W. Krivit and Anne P. Rustin of Peter McCabe's staff provided
necessary administrative help.

Professor R. Joseph Kimble of the Thomas Cooley Law School is recognized
nationally as a leading scholar and expert in legal writing. His passion for good legal writing
is well reflected in his work on this project. Professor Kimble devoted endless hours over
several years, drafting alternatives and refinements, reorganizing entire sections of rules, and
agonizing over specific words and phrases to ensure the rules' clarity, consistency, and
simplicity. Joseph F. Spaniol, Jr., consultant to the Style Subcommittee, ably assisted
Professor Kimble. Joseph Spaniol brought a wealth of experience to the project from his
years as the Administrative Office's Deputy Director and United States Supreme Court
Clerk. The Committee has truly been blessed to work with these two highly regarded and
esteemed professionals.

Those who provided public comments deserve our thanks. In particular, Professor
Stephen Burbank and Gregory' Joseph, Esq., and the members of the committee they
assembled to scrutinize the published rules, provided an invaluable service, taking the time
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to give us detailed and thoughtful reactions that in turn allowed us to improve the rules even
more.

The members of this Committee, from 2003 to today, selflessly devoted many hours
undertaking the unglamourous but crucial review of innumerable drafts. Judge Paul J.
Kelly, Jr. and Judge Thomas B. Russell were appointed as chairs of Civil Rules
Subcommittees and worked faithfully and diligently to organize the subcommittees' work
and bring it to the full Committee. All the members of this Committee reviewed countless,
documents, emails, and footnotes and worked through delicate and difficult drafting
decisions.

Most of all, the members of this Committee understood the value of this project and
remained committed to it. This project is a wonderful use of the Rules Committees and the
Rules Enabling Act. We have improved the civil justice system. Had we not done this work,
the rules would have become progressively more difficult to understand and use and more
removed from practice. The irony is that if we did our work well - and we have - the new
rules will seamlessly take the place of the old and in five years, the bench and bar will have
forgotten that there ever was a style revision project.

I am grateful to those who made this work possible and, despite the time and effort
required, grateful for the opportunity to have been involved. And I certainly will be grateful
to have this Committee's work on the project completed.

L.H.R.
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THE STYLE CIVIL RULES

Attached is the package of restyled Civil Rules.

Most of the changes indicated in the restyled Rules have been approved by the Standing
Committee Style Subcommittee (SCSSC). All changes that have not been approved by the
SCSSC are identified and discussed in the footnotes accompanying the restyled Rules.

To indicate changes from the published February 2005 version of the Style Rules,
deletions are overlined (i.e., struck through) and additions are underlined.

Because Style Rule 5.1 is new and was not part of the published February 2005 proposed
Style Rules, the conventions for Style Rule 5.1 are slightly different. To indicate changes from
the draft Style Rule 5.1 that went to the SCSSC, deletions are overlined (i.e., struck through) and
additions are underlined. In a single instance (the word "sued" in Style Rule 5.1(a)(1)), a word is
both double-underlined and struck-through to indicate that the word was inserted by the SCSSC,
but that the Reporter nonetheless urges the Advisory Committee to delete it.
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AMENDMENTS TO THE

FEDERAL RULES OF CIVIL PROCEDURE

TITLE I. SCOPE OF RULES; FORM OF ACTION

Rule 1. Scope and Purpose

These rules govern the procedure in all civil actions a pmeeedngs'
in the United States district courts, except as stated in Rule 81. They
should be construed and administered to secure the just, speedy, and
inexpensive determination of every action a-nd p..eeediig.

'Footnote 1 before Style Subcommittee (SCSSC). Subcommittee A adopted the SCSSC
recommendation to delete "and proceedings" from the first sentence and "and proceeding" at the
end. There was concern that this word might expand the reach of the Civil Rules, violating Style
Project limits.

Since the Subcommittee A meeting, a further observation has been made that may support
further consideration whether to restore "and proceedings". Evidence Rule 1101(b) says that the
Evidence Rules "apply generally to civil actions and proceedings, including admiralty and
maritime cases, to criminal cases, and proceedings, to contempt proceedings except those in which
the court may act summarily * * *." There was little apparent risk that confusing inferences might
be drawn from this reference to civil "proceedings" so long as Civil Rule 1 applied the Civil Rules
to "suits of a civil nature." But now that Style Rule l1 refers instead to "civil actions," the close
parallel will invite speculation whether there is a species of "civil proceedings" governed by the
Evidence Rules but not by the Civil Rules. The comparison also renews long-back speculation on
application of the Civil Rules to civil contempt proceedings, including those that may be incident
to a criminal "case." Finally, Criminal Rule I(a)(1) applies the Criminal Rules to "all criminal
proceedings," subject to a list of exceptions in l(a)(5). This' Rule also is different from the
Evidence Rule, but comes much closer. Restoring "and proceedings" to Civil Rule 1 would bring
it much closer to the Criminal and Evidence Rules, one of the objects of the Style Project.
(Finally, one of the Criminal Rules exceptions, I (a)(5)(F), provides an illustration of an important
event that may be a "proceeding" but not an "action." 28 U.S.C. section 1783 authorizes a federal
court to issue a subpoena requiring the appearance of a "national or resident of the United States
who is in a foreign country." Appearance may be required before the court "or before a person or
body designated by it." An order issued as part of a civil action could easily be governed by the
Civil Rules as they govern a civil action. But what of an order issued as the sole object of an
application to require attendance before some other body?)

Yet another illustration is provided by Encyclopaedia Universalis v. Encyclopedia
Brittanica, 2d Cir.2005, 403 F.3d 85, 89 n. 2. "It was not necessary to EUSA to have attempted to
enforce its award by commencing an original action by complaint. The 'confirmation of an
arbitration awardis a summaryproceeding,' *** and legislation implementing the New York
convention calls for the party to 'apply to' the court for an 'order confirming the award;' it does not
envision an original action by complaint." "civil action" is narrowed by Rules 2 and 3. If Rule 1
is limited to "civil actions," we may be foreclosing use of the Rules where they may serve a
purpose.
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2 FEDERAL RULES OF CIVIL PROCEDURE

COMMITTEE NOTE

The language of Rule 1 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

The merger of law, equity, and admiralty practice is complete.
There is no need to carry forward the phrases that initially
accomplished the merger.

The former reference to 'suits of a civil nature" is changed to the
more modern "civil actions and- .e.e. mgs." This change does not
affect' the question whether the Civil Rules apply to summary
proceedings created by statute. See SEC v. McCarthy, 322 F.3d 650
(9th Cir. 2003); see also New Hampshire Fire Ins. Co. v. Scanlon, 362
U.S. 404 (1960).

Rule 2. One Form of Action

There is one form of action - the civil action.

COMMITTEE NOTE

The language of Rule 2 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

TITLE II. COMMENCING AN ACTION; SERVICE OF

PROCESS, PLEADINGS, MOTIONS, AND ORDERS

Rule 3. Commencing an Action

A civil action is commenced by filing a complaint with the court.
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FEDERAL RULES OF CIVIL PROCEDURE 3

COMMITTEE NOTE

The caption of Rule 3 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 4. Summons

(a) Contents; Amendments.

(1) Contents. The A summons must:

(A) name the court and the parties;

(B) be directed to the defendant;

(C) state the name and address of the plaintiffs attorney or -
if unrepresented - of the plaintiff;

(D) state the time within which the defendant must appear
and defend;

(E) notify the defendant that a failure to appear and defend
will result in a default judgment against the defendant for the
relief demanded in the complaint;

(F) be signed by the clerk; and

(G) bear the court's seal.

(2) Amendments. The court may permit a summons to be
amended.

(b) Issuance. On or after filing the complaint, the plaintiff may
present a summons to the clerk for signature and seal. If the summons
is properly completed, the clerk must sign, seal, and issue it to the
plaintiff for service on the defendant. A summons - or a copy of a
summons that is addressed to multiple defendants - must be issued
for each defendant to be served.
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4. FEDERAL RULES OF CIVIL PROCEDURE

(c) Service.

(1) In General. A summons must be served with a copy of the
complaint. The plaintiff is responsible for having the summons and
complaint served within the time allowed' by Rule 4(m) and must
furnish the necessary copies to the person who makeIs service.

(2) By Whom. Any person who is at least 18 years old and not a
party may serve a summons and complaint.

(3) By a Marshal or Someone Specially Appointed. At the
plaintiffs request, the court may order that service be made by a
United States marshal or deputy marshal or by a person specially
appointed by the court. The court must so order if the plaintiff is
authorized to proceed in forma pauperis under 28 U.S.C. §1915 or
as a seaman under 28 U.S.C. § 1916.

(d) Waiving Service.

(1) Requesting a Waiver. An individual, corporation, or
association that is subject to service under Rule 4(e), (f), or (h) has a
duty to avoid unnecessary expenses of serving the summons. The
plaintiff may notify such a defendant that an action has been
commenced and request that the defendant waive service of a
summons. The notice and request must:

(A) be in writing and be addressed:

(i) to the individual defendant; or

(ii) for a defendant subject to service under Rule 4(h), to an
officer, a managing or general agent, or any other agent
authorized by appointment or by law to receive service of
process;

(B) name the court where the complaint has been was filed;

(C) be accompanied by a copy of the complaint, two copies of a
waiver form, and a prepaid means for returning the form;
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FEDERAL RULES OF CIVIL PROCEDURE 5

(D) inform the defendant, using text prescribed in Official
Form 1A, of the consequences of waiving and not waiving
service;

(E) state the date when the request is sent;

(F) give the defendant a reasonable time of at least 30 days
after the request was sent - or at least 60 days if sent to the
defendant outside any judicial district of the United States - to
return the waiver; and

(G) be sent by first-class mail or other reliable means.

(2) Failure to Waive. If a defendant located within the United
States fails, without good cause, to sign and return a waiver
requested by a plaintiff located within the United States, the court
must impose on the defendant:

(A) the expenses, later incurred in making service; and

(B) the reasonable expenses, including attorney's fees, of any
motion required to collect those service expenses.

(3) Time to Answer After a Waiver. A defendant who, before
being served with process, timely returns a waiver need not serve
an answer to the complaint until 60 days after the request was sent
- or until 90 days after it was sent to the defendant outside any
judicial district of the United States.

(4) Results of Filing a Waiver. When the plaintiff files a
waiver, proof of service is not required and these rules apply as if a
summons and complaint had been served at the time of filing the
waiver.

(5) Jurisdiction and Venue Not Waived. Waiving service of a
summons does not waive any objection to personal jurisdiction or to
venue.

(e) Serving an Individual Within a Judicial District of the
United States. Unless federal law provides otherwise, an individual
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6 FEDERAL RULES OF CIVIL PROCEDURE

- other than a minor, an incompetent person, or a person whose
waiver has been filed - may be served in a judicial district of the
United States by:

(1) following state law for serving a summons in an action brought
in court's of general jurisdiction in the state where the district court
is located or where service is made; or

(2) doing any of the following:

(A) delivering a copy of the summons and of the complaint to
the individual personally;

(B) leaving a copy of each at the individual's dwelling or usual
place of abode with someone of suitable age and discretion who
resides there; or

(C) delivering a copy of each to an agent authorized by
appointment or by law to receive service of process.

(f) Serving an Individual in a Foreign Country. Unless federal
law provides otherwise, an individual - other than a minor, an
incompetent person, or a person whose waiver has been filed - may be
served at a place not within any judicial district of the United States:

(1) by any internationally agreed means of service that is
reasonably calculated to give notice, such as those authorized by
the Ha'gue Convention on the Service Abroad of Judicial and
Extrajudicial Documents;

(2) if there is no internationally agreed means, or if an
international agreement allows but does not specify other means,
by a method that is reasonably calculated to give notice:

(A) as prescribed by the foreign country's law for service in
that country in an action in its courts of general jurisdiction;

(B) as the foreign authority directs in response to a letter
rogatory or letter of request; or
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FEDEIRAL RULES OF CIVIL PROCEDURE 7

(C) unless prohibited by the foreign country's law, by:

(i) delivering a copy of the summons and of the complaint
to the individual personally; or

(ii) using any form of mail that the clerk addresses and
sends to the individual and that requires a signed receipt; or

(3) by other means not prohibited by international agreement, as
the court orders.

(g) Serving a Minor or an Incompetent Person. A minor or an
incompetent person in a judicial district of the United States must be
served by following state law for serving a summons or like process on
such a defendant in an action brought in the courts of general
jurisdiction of the state where service is made. A minor or an
incompetent person who is not within any judicial district of the
United States must be served in the manner prescribed by Rule
4(f)(2)(A), (f)(2)(B), or (f)(3).

(h) Serving a Corporation, Partnership, or Association. Unless
federal law provides otherwise or the defendant's waiver has been
filed, a domestic or foreign corporation, or a partnership or other
unincorporated association that is subject to suit under a common
name, must be served:

(1) in a judicial district of the United States:

(A) in the manner prescribed by Rule 4(e)(1) for serving an
individual; or

(B) by delivering a copy of the summons and of the complaint
to an officer, a managing or general agent, or any other agent
authorized by appointment or by law to receive service of process
and - if the agent is one authorized by statute and the statute
so requires - by also mailing a copy of each to the defendant; or
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8 FEDERAL RULES OF CIVIL PROCEDURE

(2) at a place not within any judicial district of the United States,
in any manner prescribed by Rule 4(f) for serving an individual,
except personal delivery under (f)(2)(C)(i).

(i) Serving the United States and Its Agencies, Corporations,

Officers, or Employees.

(1) United States. To serve the United States, a party must:

(A) (i) deliver a copy of the summons and of the complaint to
the United States attorney for the district where the
action is brought - or to an assistant United States
attorney or clerical employee whom the United States
attorney designates in a writing filed with the court clerk
-or

(ii) send a copy of each by registered or certified mail to the
civil-process clerk at the United States attorney's office;

(B) send a copy of each by registered or certified mail to the
Attorney General of the United States at Washington, D.C.; and

(C) if the action challenges an order of a nonparty agency or
officer of the United States, send a copy of each by registered or
certified mail to the agency or officer.

(2) Agency; Corporation; Officer or Employee Sued in an
Official Capacity. To serve a United States agency or
corporation, or a United States officer or employee sued only in an
official capacity, a party must serve the United States and also send
a copy of the summons and of the complaint by registered or
certified mail to the agency, corporation, officer, or employee.

(3) Officer or Employee Sued Individually. To serve a United
States officer or employee sued in an individual capacity for an act
or omission occurring in connection with duties performed on the
United States' behalf (whether or not the officer or employee is also
sued in an official capacity), a party must serve the United States
and also serve the officer or employee under Rule 4(e), (f), or (g).
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FEDERAL RULES OF CIVIL PROCEDURE 9

(4) Extending Time. The court must allow a party a reasonable
time to cure its failure to:

(A) serve a person required to be served under Rule 4(i)(2), if
the party has served either the United States attorney or the
Attorney General of the United States; or

(B) serve the United States under Rule 4(i)(3), if the party has
served the United States officer or employee.

(j) Serving a Foreign, State, or Local[ Government.

(1) Foreign State. A foreign state or its political subdivision,
agency, or instrumentality must be served in accordance with 28
U.S.C. § 1608.

(2) State or Local Government. A state, a municipal
corporation, or any other state-created governmental organization
that is subject to suit must be served by:

(A) delivering a copy of the summons and of the complaint to
its chief executive officer; or

(B) serving a copy of each in the manner prescribed by that
state's law for serving a summons or like process on such a
defendant.

(k) Territorial Limits of Effective Service.

(1) In General. Serving a summons or filing a waiver of service
establishes personal jurisdiction over a defendant:

(A) who is subject to the jurisdiction of a court of general
jurisdiction in the state where the district court is located;

(B) who is a party joined under Rule 14 or 19 and is served
within a judicial district of the United States and not more than
100 miles from where the summons was issued;
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10 FEDERAL RULES OF CIVIL PROCEDURE

(C) who is subject to federal interpleader jurisdiction under 28
U.S.C. § 1335; or

(D) when authorized by a federal statute.

(2) Federal Claim Outside State-Court Jurisdiction. For a
claim that arises under federal law, serving a summons or filing a
waiver of service establishes personal jurisdiction over a defendant
if:

(A) the defendant is not subject to jurisdiction in any state's
courts of general jurisdiction; and

(B) exercising jurisdiction is consistent with the United States
Constitution and laws.

(1) Proving Service.

(1) Affidavit Required. Unless service is waived, proof of service
must be made to the court. Except for service by a United States
marshal or deputy marshal, proof must be by the server's affidavit.

(2) Service Outside the United States. Service not within any
judicial district of the United States must be proved as follows:

(A) if made under Rule 4(f)(1), as provided in the applicable
treaty or convention; or

(B) if made under Rule 4(f)(2) or (f)(3), by a receipt signed by
the addressee, or by other evidence satisfying the court that the
summons and complaint were delivered to the addressee.

(3) Validity of Service; Amending Proof. Failure to prove
service does not affect the validity of service. The court may permit
proof of service to be amended.

(m) Time Limit for Service. If a defendant is not served within 120
days after the complaint is filed, the court - on motion or on its own
after notice to the plaintiff - must dismiss the action without
prejudice against that defendant or order that service be made within
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a specified time. But if the plaintiff shows good cause for the failure,
the court must extend the time for service for an appropriate period.
This subdivision (m) does not apply to service in a foreign country
under Rule 4(f) or 40)(1).

(n) Asserting Jurisdiction over Property or Assets.

(1) Federal Law. The court may assert jurisdiction over property
if authorized by a federal statute. Notice to claimants of the
property must be given as provided in the statute or by serving a
summons under this rule.

(2) State Law. On a showing that personal jurisdiction over a
defendant cannot be obtained- in the district where the action is
brought by reasonable efforts to serve a summons under this rule,
the court may assert jurisdiction over the defendant's assets found
in the district. Jurisdiction is acquired by seizing the assets under
the circumstances and in the manner provided by state law in that
district.

COMMITTEE NOTE

The language of Rule 4 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 4(d)(1)(C) corrects an inadvertent error in former Rule
4(d)(2)(G). The defendant needs two copies of the waiver form, not an
extra copy of the notice and request.

Rule 4(g) changes "infant" to "minor." "Infant" in the present
rule means "minor." Modern word usage suggests that "minor" will
better maintain the intended meaning. The same change from, "infant"
to "minor" is made throughout the rules. In addition, subdivision (f)(3)
is added to the description of -methods of service that the court may
order; the addition ensures the evident intent that the court not order
service by means prohibited by international agreement.
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Rule 4(i)(4) corrects a misleading reference to "the plaintiff' in
former Rule 4(i)(3). A party other than a plaintiff may need a
reasonable time to effect service. Rule, 4(i)(4) properly covers any
party.

Former Rule 4j)(2) refers to service upon an "other
governmental organization subject to suit." This is changed to "any
other state-created governmental organization that is subject to suit."
The change entrenches the meaning indicated by the caption ("Serving
a Foreign, State, or Local Government"), and the invocation of state
law. It excludes any risk that this rule might be read to govern service
on a federal agency, or other entities not created by state law.

Rule 4.1. Serving Other Process

(a) In General. Process - other than a summons under Rule 4 or a
subpoena under Rule 45 - must be served by a United States marshal
or deputy marshal or by a person specially appointed for that purpose.
It may be served anywhere within the territorial limits of the state
where the district court is located and, if authorized by a federal
statute, beyond those limits. 'Proof of service must be made under Rule
4(1).

(b) Enforcing Orders: Committing for Civil Contempt. An order
committing a person for civil contempt of a decree or injunction issued
to enforce federal law may be served and enforced in any district. Any
other order in a civil-contempt proceeding may be served only in the
state where the issuing court is located or elsewhere in the United
States within 100 miles from where the order was issued.

COMMITTEE NOTE

The language of Rule 4.1 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 5. Serving and Filing Pleadings and Other Papers

(a) Service: When Required.

(1) In General. Unless these rules provide otherwise, each of the
following papers must be served on every party:

(A) an order stating that service is required;

(B) a pleading filed after the original complaint, unless the
court orders otherwise under Rule 5(c) because there are
numerous defendants;

(C) a discovery paper required to be served on a party, unless
the court orders otherwise;

(D) a written motion, except one that may be heard ex parte;,
and

(E) a written notice, appearance, demand, or offer of judgment,
or any similar paper.

(2) If a Party Fails to Appear. No service is required on a party
who is in default for failing to appear. But a pleading that asserts a
new claim for relief against such a party must be served on that
party under Rule 4.

(3) Seizing Property. If an action is begun by seizing property
and no person is or need be named as a defendant, any service
required before the filing of an appearance, answer, or claim,--o
appearance must be made on the person who had custody or
possession of the property when it was seized.

(b) Service: How Made.

(1) Serving an Attorney. If a party is represented by an
attorney, service under this rule must be made on the attorney
unless the court orders service on the jparty.

(2) Service in General. A paper is served under this rule by:
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(A) handing it to the person;

(B) leaving it:

(i) at the person's office with a clerk or other person in
charge or, if no one is in charge, in a conspicuous place in the
office; or

(ii) if the person has no office or the office is closed, at the
person's dwelling or usual place of abode with someone of
suitable age and discretion who, resides there;

(C) mailing it to the person's last known address - in which
event service is complete upon mailing;

(D) leaving it with the court clerk if the persons address is
unknown has no known address;

(E) sending it by electronic means if the person consented in,
writing - in which event service is complete upon
transmission, but is not effective, if the serving party learns

that it did not reach the person to be served; or

(F) delivering it by any other means that the person
consented to in writing - in which event service is complete
when the person making service delivers- it to the agency
designated to make delivery.

(3) Using Court Facilities. If a local rule so authorizes, a party
may use the court's transmission facilities to make service under
Rule 5(b)(2)(E).

(c) Serving Numerous Defendants.

(1) In General. If an action involves an unusually large number
of defendants, the court may, on motion or on its own, order that:

(A) defendants' pleadings and replies to them need not be
served on other defendants;
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(B) any crossclaim, counterclaim, avoidance, or affirmative
defense in those pleadings and replies to them will be treated as
denied or avoided by all other parties; and

(C) filing any such pleading and serving it on the plaintiff
constitutes notice of the pleading to all parties.

(2) Notifying Parties. A copy of every such order must be served
on the parties as the court directs.

(d) Filing.

(1) Required Filings; Certificate of Service. Any paper after
the complaint that is required to be served - together with a
certificate of service - must be filed within a reasonable time after
service. But disclosures under Rule 26(a)(1) or (2) and the following
discovery requests and responses must not be filed until they are
used in the proceeding or the court orders filing: depositions,
interrogatories, requests for documents or tangible things or to
permit entry onto land, and requests fbr admission.

(2) How Filing Is Made - In General. A paper is filed by
delivering it:

(A) to the clerk; or

(B) to a judge who agrees to accept it for filing, and who must
then note the filing date on the paper and promptly send it to
the clerk.

(3) Electronic Filing, Signing, or Verification. A court may,
by local rule, allow papers to be filed, signed, or verified by
electronic means that are consistent with any technical standards
established by the, Judicial Conference of the United States. A local
rule may require f g- electronic means filing only if reasonable
exceptions are 'allowed. A paper filed by ••etro n
electronically in compliance with a local rule is a written paper for
purposes of these rules.

459



16 FEDERAL RULES OF CIVIL PROCEDURE

(4) Acceptance by the Clerk. The clerk must not refuse to file a
paper solely because it is not in the -form prescribed by these rules
or by a local rule or practice.

COMMITTEE NOTE

The language of Rule 5 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 5(a)(1)(E) omits the former reference to a designation of
record on appeal. Appellate Rule 10 is a self-contained provision for
the record on appeal, and provides for service.

Former Rule 5(b)(2)(D) literally provided that a local rule may
authorize use of the court's transmission facilities to make service by
non-electronic means agreed to by the parties. That was not intended.
Rule 5(b)(3) restores the intended meaning - court transmission
facilities can be used only for service by electronic means.

Rule 5(d)(2)(B) provides that "a" judge may accept a paper for
filing, replacing the reference in former Rule 5(e) to "the" judge. Some
courts do not assign a designated judge to each case, and it may be
important to have another judge accept a paper for filing even when a
case is on the individual docket of a particular judge. The ministerial
acts of accepting the paper, noting the time, and transmitting the
paper to the court clerk do not interfere with the assigned judge's
authority over the action.

Rule 5.1.' Constitutional Challenge to a Statute - Notice,
Certification, and Intervention

(a) Notice by a Party. A party that files a pleading, written motion,
or other paper drawing into question the constitutionality of a federal
or state statute must promptly:

(1) file a notice of constitutional question stating the question and
identifying the paper that raises it, if:
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(A) a federal statute is questioned and neithe' the parties do
not include the United States, nor any one of its agencies, or one
of its officersr or employees is-a -- p•-r-t sue4 in an official
cap acity2% ior

(B) a state statute is questioned and neither the parties do not
include the state, nor any one of its agencies, or one of its
officersT or employees is-a-pa*'ty s-ed in an official capacity3 ; and

(2) serve the notice and paper on the Attorney General of the
United States if a federal statute is e ..allenge• questioned - or on
the state attorney general if a state statute is ehallenged
questioned - either by certified or registered mail or by sending it
to an electronic address designated by the attorney general for this
purpose.

(b) Certification by the Court. The court must, under 28 U.S.C.
§ 2403, certify to the appropriate Aattorney G'general of the United
Stattes that there is a constitutional chalenge to a federal statute, or
certify to the state attorney general thiat there is a eonstitutional
challenge to a state statute a statute has been questioned. 4

(c) Intervention; Final Decision on the Merits. Unless the court
sets a later time, the attorney general may intervene within 60 days
after the notice of con.titutional question is filed or after the court
certifies the challenge, whichever is earlier. Before the time to
intervene expires, the court may reject the constitutional challenge,
but may not enter a final judgment holding the statute
unconstitutional.

2
Footnote 7 before Style Subcommittee. The SCSSC approved revisions to avoid the appearance

of referring to the United States or a United States agency as a party "in an official capacity." Its
action was not reviewed by an Advisory Committee Subcommittee. But it mistakenly reinserted a
word that was deliberately removed in drafting new Rule 5.1. There is no need for notice when
the United States, etc., is a party; it makes no difference whether the United States, etc., sues or is
sued. "Sued" must go.

Footnote 8 before Style Subcommittee. These changes parallel the changes in subparagraph
(A).
4 Footnote 9 before Style Subcommittee. The SCSSC approved these style changes. Because
Rule 5.1 was not included in the published Style Rules, neither Subcommittee A nor B reviewed
these questions.
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(d) No Forfeiture. A party's failure to file and serve the notice, or
the court's failure to certify, does not forfeit a constitutional claim or
defense that is otherwise timely asserted.

Rule 6. Computing and Extending Time: Time for Motion
Papers

(a) Computing Time. The following rules apply in computing any
time period specified in these rules or in any local rule, court order, or
statute:

(1) Day of the Event Excluded. Exclude the day of the act,
event, or default that begins the period.

(2) Exclusions from Brief Periods. Exclude intermediate
Saturdays, Sundays, and legal holidays when the period is less
than 11 days.

(3) Last Day. Include the last day of the period unless it is a
Saturday, Sunday, legal holiday, or -- if the act to be done is filing
a paper in court - a day on which weather or other conditions
make the clerk's office inaccessible. When the last day is excluded,
the period runs until the end of the next day that is not a Saturday,
Sunday, legal holiday, or day when the clerk's office is inaccessible.

(4) "Legal Holiday" Defined. As used in these rules, "legal
holiday" means:

(A) the day set aside by statute for observing New Year's Day,
Martin Luther King Jr.'s Birthday, Washington's Birthday,
-Memorial Day, Independence Day, Labor Day, Columbus Day,
Veterans' Day, Thanksgiving Day, or Christmas Day; and

(B) any other day declared a holiday by the President,
Congress, or the state where the district court is located.

(b) Extending. Time.

(1)' In General. When an act may or must be done within a
specified time, the court may, for good cause, extend the time:
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(A) with or without motion or notice if the court acts, or if a
request is made, before the original time or its extension expires;
or

(B) on motion made after the time has expired if the party
failed to act because of excusable neglect.

(2) Exceptions. A court must not extend the time to act under
Rules 50(b) and (d), 52(b), 59(b), (d), and (e), and 60(b), except as
those rules allow.

(c) Motions, Notices of Hearing, and Affidavits.

(1) In General. A written motion and notice of the hearing must
be served at least 5 days before the time specified for the hearing,
with the following exceptions:

(A) when the motion may be heard ex parte;

(B) when these rules set a different pe-red time; or

(C) when a court order - which a party may, for good cause,
apply for ex parte - sets a different perod time.

(2) Supporting Affidavit. Any affidavit supporting a motion
must be served with the motion. Except as Rule 59(c) provides
otherwise, any opposing affidavit must be served at 'least 1, day
before the hearing, unless the court permits service at another
time.

(d) Additional Time After Certain Kinds of Service. When a
party must or may or must act within a specified time after service and
service is made under Rule 5(b)(2)(C), (D), (E), or (F), 3 days are added
to the period.

COMMITTEE NOTE

The language of Rule 6 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
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to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

TITLE III. PLEADINGS AND MOTIONS

Rule 7. Pleadings Allowed; Form of Motions and Other
Papers

(a) Pleadings. Only these pleadings are allowed:

(1) a complaint;

(2) an answer to a complaint;

(3) an answer to a counterclaim designated as a counterclaim;

(4) an answer to a crossclaim;

(5) a third-party complaint;

(6) an answer to a third-party complaint; and

(7) if the court orders one, a reply to an answer er - thi-•-party
anFswer.

(b) Motions and Other Papers.

(1) In General. A request for a court order must be made by
motion. The motion must:

(A) be in writing unless made during a hearing or trial;

(B) state with particularity the grounds for seeking the order;
and

(C) state the relief sought.

(2) Form. The rules governing captions and other matters of form
in pleadings apply to motions and other papers.
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COMMITTEE NOTE

The language of Rule 7 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Former Rule 7(a) stated that "there shall be * * * an answer to a
cross-claim, if the answer contains a cross-claim ****" Former Rule
12(a)(2) provided more generally that "[a] party served with a pleading
stating a cross-claim against that party shall serve an answer thereto *

* *~ "New Rule 7(a) corrects this inconsistency by providing for an
answer to a crossclaim.

For the first time, Rule 7(a)(7) expressly authorizes the court to
order a reply to a counterclaim answer. A reply may be as useful in
this setting as a reply to an answer, a third-party answer, or a
crossclaim answer.

Former Rule 7(b)(1) stated that the writing requirement is
fulfilled if the motion is stated in a written notice of hearing. This
statement was deleted as redundant because a single written
document can satisfy the writing requirements both for a motion and
for a Rule 6(c)(1) notice.

The cross-reference to Rule 11 in former Rule 7(b)(3) is deleted
as red~undant. Rule 11 applies by its own terms. The force and
application of Rule 11 are not diminished by the deletion.

Former Rule 7(c) is deleted because it has done its work. If a
motion or pleading is described as a demurrer, plea, or exception for
insufficiency, the court will treat the paper as if properly captioned.

Rule 7.1. Disclosure Statement

(a) Who Must File; Contents. A nongovernmental corporate party
must file two copies of a disclosure statement that:

465



22 FEDERAL RULES OF CIVIL PROCEDURE

(1) identifies any parent corporation and any publicly held
corporation owning 10% or more of its stock; or

(2) states that there is no such corporation.

(b) Time to File; Supplemental Filing. A party must:

(1) file the disclosure statement with its first appearance,
pleading, petition, motion, response, or other request addressed to
the court; and

(2) promptly file a supplemental statement if any required
information changes.

COMMITTEE NOTE

The language of Rule 7.1 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic
only.

Rule 8. General Rules of Pleading

(a) Claim for Relief. A pleading that states a claim for relief -

whcther- an original claim, a counter-elaim, a erosselaim, or- a third
p•ty•3elim- -must contain:

(1) a short and plain statement of the grounds for the court's
jurisdiction, unless the court already has jurisdiction and the claim
needs no new jurisdictional support;

(2) a short and plain statement of the claim showing that the
pleader is entitled to relief, and

(3) a demand for the relief sought, which may include relief in the
alternative or different types of relief.
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(b) Defenses: Admissions and Denials.

(1) In General. In responding to a pleading, a party must:

(A) state in short and plain terms its defenses to each claim
asserted against it; and

(B) admit or deny the allegations asserted against it by an
opposing party.

(2) Denials - Responding to the Substance. A denial must
fairly respond to the substance of the allegation.

(3) General and Specific Denials. A party that intends in good
faith to deny all the allegations of a pleading - including the
jurisdictional grounds - may do so by a general denial. A party
that does not intend to deny all the allegations must either
specifically deny designated allegations or generally deny all except
those specifically admitted.

(4) Denying Part of an Allegation. A party that intends in good
faith to deny only part of an allegation must admit the part that is
true and deny the rest.

(5) Lacking Knowledge or Information. A party that lacks
'knowledge or information sufficient to form a belief about the truth
of an allegation must so state, and the statement has the effect of a
denial.

(6) Effect of Failing to Deny. An allegation - other than one
relating to the amount of damages -- is admitted if a responsive
pleading is required and the allegation is not denied. If a
responsive pleading is not required, an allegation is considered
denied or avoided.

(c) Affirmative Defenses.

(1) In General. In responding to a pleading, a party must
affirmatively state any avoidance or affirmative defense, including:
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accord and satisfaction;

arbitration and award;

assumption of risk;

contributory negligence;

discharge in bankruptcy;

duress;

estoppel;

failure of consideration;

fraud;

illegality;

injury by fellow servant;

laches;

license;

payment;

release;

res judicata;

statute of frauds;

statute of limitations; and

waiver.
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(2) Mistaken Designation. If a party mistakenly designates a
defense as a counterclaim, or a counterclaim as a defense, the court
must, if justice requires, treat the pleading as though it were correctly
designated, and may impose terms for doing so.

(d) Pleading to Be Concise and Direct; Alternative Statements;
Inconsistency.

(1) In General. Each allegation must be simple, concise, and
direct. No technical form is required.

(2) Alternative Statements of a Claim or Defense. A party
may set out two or more statements of a claim or defense
alternatively or hypothetically, either in a single count or defense or
in separate ones. If a party makes alternative statements, the
pleading is sufficient if any one of them is sufficient.

(3) Inconsistent Claims or Defenses. A party may state as
many separate claims or defenses as it has, regardless of
consistency.

(e) Construing Pleadings. Pleadings must be construed so as to do
justice.

COMMITTEE NOTE

The language of Rule 8 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

The former Rule 8(b) and 8(e) cross-references to Rule 11 are
deleted as redundant. Rule 11 applies by its own terms. The force and
application of Rule 11 are not diminished by the deletion.

Former Rule 8(b) required a pleader denying part of an
averment to "specify so much of it as is true and material and * * *
deny only the remainder." "[A]nd material" is deleted to avoid the
implication that it is proper to deny something that the pleader
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believes to be true but not material.

Deletion of former Rule 8(e)(2)'s "whether based on legal,
equitable, or maritime grounds" reflects the parallel deletions in Rule 1
and elsewhere. Merger is now successfully accomplished.

Rule 9. Pleading Special Matters

(a) Capacity or Authority to Sue; Legal Existence.

(1) In General. Except when required to show that the court has
jurisdiction, a pleading need not allege:

(A) a party's capacity to sue or be sued;

(B) a party's authority to sue or be sued in a representative
capacity; or

(C) the legal existence of an organized association of persons
that is made a party.

(2) Raising Those Issues. To raise any of those issues, a party
must do so by a specific denial, 5 which must state any supporting
facts that are peculiarly within the party's knowledge.

(b) Fraud or Mistake; Conditions of Mind. 'In alleging fraud or
mistake, a party must state with particularity the circumstances
constituting fraud or mistake. Malice, intent, knowledge, and other
conditions of a person's mind may be alleged generally.

(c) Conditions Precedent. In pleading conditions precedent, it
suffices to allege generally that all conditions precedent have occurred

5 There was no corresponding footnote before the Style Subcommittee. Present Rule 9(a) directs
that a party raising these issues "do so by specific negative averment, which shall include such
supporting particulars as are peculiarly within the pleader's knowledge." Subcommittee B
concluded that "specific denial" is appropriate. Although it might seem that "specific negative
averment" calls for something more detailed than a "specific denial," a specific denial must go
beyond a mere negative when the initial pleading does not allege anything about capacity,
authority, or legal existence. Even if the initial pleading does allege something about one of those
issues, a specific denial must be supplemented by any supporting facts peculiarly within the
pleader's knowledge. The question was thought appropriate for Advisory Committee review.
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or been performed. But when denying that a condition precedent has
occurred or been performed, a party must do so with particularity.

(d) Official Document or Act. In pleading an official document or
official act, it suffices to allege that the document was legally issued or
the act legally done.

(e) Judgment. In pleading a judgment or decision of a domestic or
foreign court, a judicial or quasi-judicial tribunal, or a board or officer,
it suffices to plead the judgment or decision without showing
jurisdiction to render it.

(f) Time and Place. An allegation of time or place is material when
testing the sufficiency of a pleading.
(g) Special Damages. If an item of special damage is claimed, it

must be specifically stated.

(h) Admiralty or Maritime Claim.

(1) How Designated. If a claim for relief is within the admiralty
or maritime jurisdiction and also within the court's subject-matter
jurisdiction on some other ground, the pleading may designate the
claim as an admiralty or maritime claim for purposes of Rules 14(c),
38(e), and 82 and the Supplemental Rules for Certain Admiralty
a-n or Maritime Claims and Asset Forfeiture Actions. A claim
cognizable only in the admiralty or maritime jurisdiction is an
admiralty or maritime claim for those purposes, whether or not so
designated.

(2) Amending a Designation. Rule 15 governs amending a
pleading to add or withdraw a designation.

(3) Designation for Appeal. A case that includes an admiralty
or maritime claim within this subdivision (h) is an admiralty case
within 28 U.S.C. § 1292(a)(3).
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COMMITTEE NOTE

The language of Rule 9 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood'• and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic
only.

Rule 10. Form of Pleadings

(a) Caption; Names of Parties. Every pleading must have a caption
with the court's name, a title Pth-na - Aies, a file number,
and a Rule 7(a) designation. The title of the complaint must name all
the parties; the title of other pleadings may n•a•e , after naming the
first party on each side a-4 ,may refer generally to other parties.

(b) Paragraphs; Separate Statements. A party must state its
claims or defenses in numbered paragraphs, each limited as far as
practicable to a single set of circumstances. A later pleading may refer
by number to a paragraph in an earlier pleading. If doing so would
promote clarity, each claim founded on a separate transaction or
occurrence - and each defense other than a denial - must be stated
in a separate count or defense.

(c) Adoption by Reference; Attached Exhibit Instrument. A
statement in a pleading may be adopted by reference elsewhere in the
same pleading or in any other pleading or motion. A copy of a written
instrument attaehed that is an exhibit 6 to a pleading is a part of the
pleading for all purposes.

COMMITTEE NOTE

6 Footnote 16 before Style Subcommittee. The SCSSC and Subcommittee B concluded that it is
better to fall back on the present rule's "exhibit." Things may be attached to a pleading that
should not be treated as part of the pleading - a Rule 7.1 disclosure statement is an example. It
also is better to avoid any implication that an instrument must be attached to be considered in
evaluating a pleading - several decisions, for example, allow consideration of undisputed
contract text on a motion to dismiss even though no party has attached the contract to a pleading.
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The language of Rule 10 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to, be stylistic only.

Rule 11. Signing Pleadings, Motions, and Other Papers;
Representations to the Court; Sanctions

(a) Signature. Every pleading, written motion, and other paper must
be signed by at least one attorney of record in the attorney's name -

or by a party personally if the party is niot represented by an attorney
unrepresented. The paper must state the signer's address and
telephone number, if any. Unless a rule or statute specifically states
otherwise, a pleading need not be verified or accompanied by an
affidavit. The court must strike an unsigned paper unless the
omission is promptly corrected after being called to the attorney's or
party's attention.

(b) Representations to the Court. By presenting to the court a
pleading, written motion, or other paper - whether by signing, filing,
submitting, or later advocating it - an attorney or unrepresented
party certifies that to the best of the person's knowledge, information,
and belief, formed after an inquiry reasonable under the
circumstances:

(1) it is not being presented for any improper purpose, such as to
harass, cause unnecessary delay, or needlessly increase the cost of
litigation eests;7

(2) the claims, defenses, and other legal contentions are warranted
by existing law or by a nonfrivolous argument for extending,
modifying, or reversing existing law or for establishing new law;

(3) the factual contentions have evidentiary support or, if
specifically so identified, will likely have evidentiary support after a
reasonable opportunity for further investigation or discovery; and

7 Footnote 19 before Style Subcommittee. The SCSSC and Subcommittee B agreed to go back to
the more comprehensive "cost of litigation" phrase used in present Rule 1 I(b)(1). The same
change is made in Rule 26(g)(1)(B)(ii).
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(4) the denials of factual contentions are warranted on the
evidence or, if specifically so identified, are reasonably based on
belief or a lack of information ePrb43eef.

(c) Sanctions.

(1) In General. If, after notice and a reasonable opportunity to
respond, the court determines that Rule 11(b) has been violated, the
court may impose an appropriate sanction on any attorney, law
firm, or party that violated the rule or is responsible for the
violation. Absent exceptional circumstances, a law firm must be
held jointly responsible for a violation committed by its partner,
associate, or employee.

(2) Motion for Sanctions. A motion for sanctions must be made
separately from any other motion and must describe the specific

conduct that allegedly violates Rule 11(b). The motion must be
served under Rule 5, but it must not be filed or be presented to the
court if the challenged paper, claim, defense, contention, or denial is
withdrawn or appropriately corrected within 21 days after service
or within another time the court sets. If warranted, the court may
award to the prevailing party the reasonable expenses, including
attorney's fees, incurred for the motion.

(3) On the Court's Initiative. On its own, the court may order
an attorney, law firm, or party to show cause why conduct
specifically described in the order has not violated Rule 11(b).

(4) Nature of a Sanction. A sanction imposed under this rule
must be limited to what suffices to deter repetition of the conduct or
comparable conduct by others similarly situated. The sanction may
include nonmonetary directives; an order to pay a penalty into
court; or, if imposed on motion and warranted for effective
deterrence, an order directing payment to the movant of part or all
of the reasonable attorney's fees and other expenses directly
resulting from the violation.

(5) Limitations on Monetary Sanctions. The court must not
impose a monetary sanction:
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(A) against a represented party for violating Rule 11(b)(2); or

(B) on its own, unless it issuedL the show-cause order under
Rule 11(c)(3) before voluntary dismissal or settlement of the
claims made by or against the party that is, or whose attorneys
are, to be sanctioned.

(6) Requirements for an Order. An order imposing a sanction
must describe the sanctioned conduct and explain the basis for the
sanction.

(d) Inapplicability to Discovery. This rule does not apply to
disclosures and discovery requests, responses, objections, and motions
under Rules 26 through 37.

COMMITTEE NOTE

The language of Rule 11 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 12. Defenses and Objections: When and How Presented;
Motion for Judgment on the Pleadings; Consolidating Motions,
and Waiving Defenses; Pretrial Hearing

(a) Time to Serve a Responsive Pleading.

(1) In General. Unless another time is specified by this rule or a
federal statute, the time for serving a responsive pleading is as
follows:

(A) A defendant must serve an answer:

(i) within 20 days after being served with the summons
and complaint; or

(ii) if it has timely waived service under Rule 4(d), within
60 days after the request for a waiver was sent; or within 90
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days after it was sent to the defendant outside any judicial
district of the United States.

(B) A party must serve an answer to a counterclaim or
crossclaim within 20 days after being served with the pleading
that states the counterclaim or crossclaim.

(C) A party must serve a reply to an answer within 20 days
after being served with an order to reply, unless the order
specifies a different time.

(2) United States and Its Agencies, Officers, or Employees
Sued in an Official Capacity. The United States, a United
States agency, or a United States officer, or employee sued only in
an official capacity must serve an answer to a complaint,
counterclaim, or crossclaim within 60 days after, service on the
United States attorney.

(3) United States Officers or Employees Sued in an
Individual Capacity. A United States officer or employee sued in
an individual capacity for an act or omission occurring in
connection with duties performed on the United States' behalf must
serve an answer to a complaint, counterclaim, or crossclaim within
60 days after service on the officer or employee or service on the
United States attorney, whichever is later.

(4) Effect of a Motion. Unless the court sets a different time,
serving a motion under this rule alters these periods as follows:

(A) if the court denies the motion or postpones its disposition
until trial, the responsive pleading must be served within 10
days after notice of the court's action; or

(B) if the court grants a motion for a more definite statement,
the responsive pleading must be served within 10 days after the
more definite statement is served.
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(b) How to Present Defenses. Every defense to a claim for relief in
any pleading must be asserted in the responsive pleading if one is
required. But a party may assert the following defenses by motion:

(1) lack of subject-matter jurisdiction;

(2) lack of personal jurisdiction;

(3) improper venue;

(4) insufficient process;

(5) insufficient service of process;

(6) failure to state a claim upon which relief can be granted; and

(7) failure to join a party under Rule 19.

A motion asserting any of these defenses must be made before pleading
if a responsive pleading is allowed. If a pleading sets out a claim for
relief that does not require a responsive pleading, an opposing party
may assert at trial any defense to that claim. No defense or objection
is waivedby joining it with one or more other defenses or objections in
a responsive pleading or in a motion.

(c) Motion for Judgment on the Pleadings. After the pleadings
are closed - but early enough not to delay trial - a party may move
for judgment on the pleadings.

(d) Result of Presenting Matters Outside the Pleadings. If, on a
motion under Rule 12(b)(6) or 12(c), matters outside the pleadings are
presented to and not excluded by the court, the motion must be treated
as one for summary judgment under Rule 56. All parties must be
given a reasonable opportunity to present all the material that is
pertinent to the motion.

(e) Motion for a More Definite Statement. A party may move for a
more definite statement of a pleading to which a responsive pleading is
allowed but which is so vague or ambiguous that the party cannot
reasonably prepare a response. The motion must be made before filing
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a responsive pleading and must point out the defects complained of
and-the details desired. If the court orders a more definite statement
and the order is not obeyed within 10 days after notice of the order or
within the time the court sets, the court may strike the pleading or
issue any other appropriate order that- ite....•... appropriatcm.

(f) Motion to Strike. The court may strike from a pleading an
insufficient defense or any redundant, immaterial, impertinent, or
scandalous matter. The court may act-

(1) on its own; or

(2) on motion made by a party either before responding to the
pleading or, if a response is not allowed, within 20 days after being
served with the pleading.

(g) Joining Motions Consolidating ..f.ns"s in a Motion.

(1) Right to Join . .Cnsolid-atingDefen.ses. A motion under
this rule may bejoined with any other motion allowed by this rule.

(2) Limitation on Further Motions. Except as provided in Rule
12(h)(2) or (3), a party that makes a motion under this rule must
not make another motion under this rule raising a defense or
objection that was available to the party but omitted from its
earlier motion.

(h) Waiving and Preserving Certain Defenses.

(1) When Some Are Waived. A party waives any defense listed
in Rule 12(b)(2)-(5) by:

(A) omitting it from a motion in the circumstances described in
Rule 12(g)(2); or

(B) failing to either:

(i) make it by motion under this rule; or
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(ii) include it in a responsive pleading or in an amendment
allowed by Rule 15(a)(}1 as a matter of course.

(2) When to Raise Others. Failure to state a claim upon which
relief can be granted, to join a person required by Rule 19(b), or to
state a legal defense to a claim may be raised:

(A) in any pleading allowed or ordered under Rule 7(a);

(B) by a motion under Rule 12(c); or

(C) at trial.

(3) Lack of Subject-Matter Jurisdiction. If the court
determines at any time that it lacks subject-matter jurisdiction, the
court must dismiss the action.

(i) Hearing Before Trial. If a party so moves, any defense listed in
Rule 12(b)(1)-(7) - whether made in a pleading or by motion - and a
motion under Rule 12(c) must be heard and decided before trial unless
the court orders a deferral until trial.

COMMITTEE NOTEs

8 Footnote 25 before Style Subcommittee. The SCSSC approved a Bankruptcy Rules Committee
suggestion to add a new paragraph to the Committee Note: "Some subdivisions have been
redesignated. Former subdivision 12(c) has been divided into new 12(c) and (d), while former
subdivision 12(d) has become new 12(i)." The suggestion arose from concern that future
researchers will be confused, particularly in framing electronic searches. There is an indication
that the confusion will extend to Bankruptcy Rule 7012. Subcommittee B noted that the practice
has been to identify in the Committee Notes only drastic relocations, such as the shift of present
rule 25(d)(2) to Style Rule 17(d). Appendix B in the published "Preliminary Draft," pp. 220-221,
identifies the subdivision changes. It does not seem likely that many researchers will look for this
information either in the Style Project Committee Notes or in the appendix table. Subcommittee B
recommends that language be added to the Committee Note only if the Bankruptcy Rules
Committee believes there is a special danger with respect to Bankruptcy Rule 7012 that
distinguishes it from general research under Rule 12.

The question was then posed to Bankruptcy Judge James Walker, liaison from the Advisory
Committee on Bankruptcy Rules, who responded as follows:

"As for the references in the committee notes on the subdivision reorganization, our
comments do not represent a concern unique to the bankruptcy community. The matter of
consistent referenceto rules subdivisions will already have been carefully considered by the
various civil rule subcommittees. Our continuing concern is that the chart of subdivision and rule
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The language of Rule 12 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 12(a)(4)(A) referred to an order that postpones
disposition of a motion "until the trial on the merits." Rule 12(a)(4)
now refers to postponing disposition "until trial." The new expression
avoids the ambiguity that inheres in "trial on the merits," which may
become confusing when there is a separate trial of a single issue or
another event different from a single all-encompassing trial.

Rule 13. Counterclaim and Crossclaim

(a) Compulsory Counterclaim.

(1) In General. A pleading must state as a counterclaim any
claim that - at the time of its service - the pleader has against an
opposing party if the claim:

(A) arises out of the transaction or occurrence that is the
subject matter of the opposing party's claim; and

(B) does not require adding another party over whom the court
cannot acquire jurisdiction.

(2) Exceptions. The pleader need not state the claim if:

(A) when the action was commenced, the claim was the subject
of another pending action; or

reorganizations published as Appendix B with the proposed style revisions will not always be as
readily available as the Committee Notes.

"For what it's worth, we also note-the reference in Appendix B as follows: 'For additional
information, see the Committee Notes for specific rules.,' One might think such language would
foretell some form of inclusion of the reference information in the final Committee Notes.

"As much as we think the reference information would be useful to a researcher, we
understand the principle that the wording of the prior rule, as it might have been interpreted in a
case, not the section references, will guide a future rules decision. So, our urgings should not be
considered by the Civil Rules Committee as urgently import to the bankruptcy community."
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(B) the opposing party sued on its claim by attachment or
other process by whieh t-hc court did not a r that did not
establish personal jurisdiction over the pleader on that claim,
and the pleader does not assert any counterclaim under this
rule.

(b) Permissive Counterclaim. A pleading may state as a
counterclaim against an opposing party any claim that is not
compulsory against an ..... p at-•Y. 9

(c) Relief Sought in a Counterclaim. A counterclaim need not
diminish or defeat the recovery sought by the opposing party. It may
request relief that exceeds in amount or differs in kind from the relief
sought by the opposing party.

(d) Counterclaim Against the United States. These rules do not
expand the right to assert a counterclaim - or to claim a credit -
against the United States or a United States officer or agency.

(e) Counterclaim Maturing or Acquired After Pleading. The
court may permit a party to file a supplemental pleading asserting a
counterclaim that matured or was acquired by the party after serving
an earlier pleading.

(f) Omitted Counterclaim. The court may permit a party to amend
a pleading to add a counterclaim if it was omitted through oversight,
inadvertence, or excusable neglect or if justice so requires.

(g) Crossclaim Against a Coparty. A pleading may state as a
crossclaim any claim by one party against a coparty if the claim arises
out of the transaction or occurrence that is the subject matter of the
original action or of a counterclaim, or if the claim relates to any
property that is the subject matter of the original action. The
crossclaim may include a claim that the cop arty is or may be liable to
the crossclaimant for all or part. of a claim asserted in the action
against the crossclaimant.

9 Footnote 26 before Style Subcommittee. This change addresses a comment~suggestion that as
published, Style Rule 13(b) might be read to make all counterclaims permissive, undoing the
purpose of Rule 13(a).
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(h) Joining Additional Parties. Rules 19 and 20 govern the
addition of a person as a party to a-counterclaim or crossclaim.

(i) Separate Trials; Separate Judgments. If the court orders
separate trials under Rule 42(b), it may enter judgment on a
counterclaim or crossclaim under Rule 54(b) when it has jurisdiction to
do so, even if the opposing party's claims have been dismissed or
otherwise resolved.

COMMITTEE NOTE

The language of Rule 13 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The meaning of former Rule 13(b) is better expressed by deleting
"not arising out of the transaction or occurrence that is the subject
matter of the opposing party's claim." Both as a matter of intended
meaning and current practice, a party may -state as a permissive
counterclaim a claim that does grow out of the same transaction or
occurrence as an opposing party's claim even though one of the
exceptions in Rule 13(a) means the claim is not a compulsory
counterclaim.

Rule 14. Third-Party Practice

(a) When a Defending Party May Bring in a Third Party.

(1) Timing of the Summons'and Complaint. A defending
party may, as third-party plaintiff, serve a summons and complaint
on a nonparty who is or may be liable to it for all or part of the
claim against it. But the third-party plaintiff must, by motion,
obtain the court's leave if it files the third-party complaint more
than 10 days after serving its original answer.

(2) Third-Party Defendant's Claims and Defenses. The
person served with the summons and third-party complaint - the
"third-party defendant":
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(A) must assert any defense against the third-party plaintiffs
claim under Rule 12;

(B) must assert any counterclaim against the third-party
plaintiff under Rule 13(a), and may assert any counterclaim
against the third-party plaintiff under Rule 13(b) or any
crossclaim against another third-party defendant under Rule
13(g);

(C) may assert against the plaintiff any defense that the third-
party plaintiff has to the plaintiffs claim; and

(D) may also assert against the plaintiff any claim arising out,
of the transaction or occurrence that is the subject matter of the
plaintiffs claim against the third-party plaintiff.

(3) Plaintiffs Claims Against a Third-Party Defendant. The
plaintiff may assert against the third-party defendant any claim
arising out of the transaction or occurrence that is the subject
matter of the plaintiffs claim against the third-party plaintiff. The
third-party defendant must then assert any defense under Rule 12
and any counterclaim under Rule 13(a), and may assert any
counterclaim under Rule 13(b) or any, crossclaim under Rule 13(g).

(4) Motion to Strike, Sever, or Try Separately. Any party
may move to strike the third-party claim, to sever it, or to try it
separately.

(5) Third-Party Defendant's Claim Against a Nonparty. A
third-party defendant may proceed under this rule against a
nonparty who is or may be liable to the third-party defendant for all
or part of any claim against it.

(6) Third-Party Complaint In Rem. If it is within the
admiralty or maritime jurisdiction, a third-party complaint may be
in rem. In that event, a reference in this rule to the "summons"
includes the warrant of arrest, and a reference to the defendant or
third-party plaintiff includes, when appropriate, a person who
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asserts a right under Supplemental Rule C(6)(b a)(i) in the property
arrested.

(b) When a Plaintiff May Bring in a Third Party. When a
counterclaim is asserted against a plaintiff, the plaintiff may bring in a
third party if this rule would allow a defendant to do so.

(c) Admiralty or Maritime Claim.

(1) Scope of Impleader. If a plaintiff asserts an admiralty or
maritime claim under Rule 9(h), the defendant or a person who
asserts a right under Supplemental Rule C(6)(h a)(i) may, as a
third-party plaintiff, bring in a third-party defendant who may be
wholly or partly liable - either to the plaintiff or to the third-party
plaintiff - for remedy over, contribution, or otherwise on account of
the same transaction, occurrence, or series of transactions or
occurrences.

(2) Defending Against a Demand for Judgment for the
Plaintiff. The third-party plaintiff may demand judgment in the
plaintiffs favor against the third-party defendant. In that event,
the third-party defendant must defend under Rule 12 against the
plaintiffs claim as well as the third-party plaintiffs claim; and the
action proceeds as if the plaintiff had sued both the third-party
defendant and the third-party plaintiff.

COMMITTEE NOTE

The language of Rule 14 has been amended as part of the
general restyling of the Civil Rules to make-them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 14 twice refers to counterclaims under Rule 13. In
each case, the operation of Rule 13(a) depends on the state of the
action at the time the pleading is filed. If plaintiff and third-party
defendant have become opposing parties because one has made a claim
for relief against the other, Rule 13(a) requires assertion of any
counterclaim that grows out of the transaction or occurrence that is the
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subject matter of that claim. Rules 14(a)(2)(B) and (a)(3) reflect the
distinction between compulsory and permissive counterclaims.

Rule 15. Amended and Supplemental Pleadings

(a) Amendments Before Trial.

(1) Amending as a Matter of Course. A party may amend its
pleading once as a matter of course:

(A) before being served with a responsive pleading; or

(B) within 20 days after serving the pleading if a responsive
pleading is not allowed and the action is not yet on the trial
calendar.

(2) Other Amendments. E.eept as a••wcd by Rule 15(a4(1) In
all other cases, a party may amend its pleading only with the
opposing party's written consent or the court's leave. The court
should freely give leave when justice so requires.

(3) Time to Respond. Unless the court orders otherwise, any
required response to an amended pleading must be made within the
time remaining to respond to the original pleading or within 10
days after service of the amended pleading, whichever is later.

(b) Amendments During and After Trial.

(1) •DF"•-u* Based on an Objection at Trial. If, at trial, a party
objects that evidence is not within the issues raised in the
pleadings, the court may permit the pleadings to be amended. The
court should freely permit an amendment when doing so will aid in
presenting the merits and the objecting party fails to satisfy the
court that the evidence would prejudice that party's action or
defense on the merits. The court may grant a continuance to enable
the objecting party to meet the evidence.
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(2) After Tria4l For Issues Tried by Consent. When an issue
not raised by the pleadings is tried ,by the parties' express or
implied consent, it must be treated in all respects as if raised in
the pleadings. A party may move - at any time, even after
judgment - to amend the pleadings to conform them to the
evidence and to raise an unpleaded issue. But failure to amend
does not affect the result of the trial of that issue.

(c) Relation Back of Amendments.

(1) Whenan Amendment May Relates Back. An amendment
to a pleading relates back to the date of the original pleading when:

(A) the law that provides the applicable statute of limitations
allows relation back;

(B) -the amendment asserts a claim or defense that arose out of
the conduct, transaction, or occurrence set out - or attempted
to be set out - in the original pleading; or

(C) the amendment changes the party or the naming of the
party against whom a claim is asserted, if Rule 15(c)(1)(B) is
satisfied and if, within the period provided by Rule 4(m) for
serving the summons and complaint, the party to be brought in
by amendment:

(i) received such notice of the action that it will not be
prejudiced in defending on the merits; and

(ii) knew or should have known that the action would have
been brought against it, but for a mistake concerning the
proper party's identity.

(2) Notice to the United States. When the United States or a
United States officer or agency is added as a defendant by
amendment, the notice requirements of Rule 15(c)(1)(C)(i) and (ii)
are satisfied if, during the stated period, process was delivered or
mailed to the United States attorney or the United States
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attorney's designee, to the Attorney General of the United States,
or to the officer or agency.

(d) Supplemental Pleadings. On motion and reasonable notice, the
court may, on just terms, permit a party to serve a supplemental
pleading setting out any transaction, occurrence, or event that
happened after the date of the pleading to be supplemented. The court
may permit supplementation even though the original pleading is
defective in stating a claim or defense. The court may order that the
opposing party plead to the supplemental pleading within a specified
time.

COMMITTEE NOTE

The language of Rule 15 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 15(c)(3)(A) called for notice of the "institution" of
the action. Rule 15(c)(1)(C)(i) omits the reference to "institution" as
potentially confusing. What counts is that the party to be brought in
have notice of the existence of the action, whether or not the notice
includes details as to its "institution."

Rule 16. Pretrial Conferences; Scheduling; Management

(a) Purposes of a Pretrial Conference. In any action, the court
may-order the attorneys and any unrepresented parties to appear for
one or more pretrial conferences for such purposes as:

(1) expediting disposition of the action;

(2) establishing early and continuing control so that the case will
not be protracted because of lack of management;

(3) discouraging wasteful pretrial activities;

(4) improving the quality of the trial through more thorough
preparation; and
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(5) facilitating settlement.

(b) Scheduling.

(1) Scheduling Order. Except in categories of actions exempted
by local rule, the district judge -- or a magistrate judge when
authorized by local rule - must issue a scheduling order:

(A) after receiving the parties' report under Rule 26(f); or

(B) after consulting with the parties' attorneys and any
unrepresented parties at a scheduling conference or by
telephone, mail, or other means.

(2) Time to Issue. The judge must issue the scheduling order as
soon as practicable, but in any event within the earlier of 120 days
after any defendant has been served with the complaint and withini
or 90 days after any defendant has appeared.10

(3) Contents of the Order.

(A) Required Contents. The scheduling order must limit the
time to join other parties, amend the pleadings, complete
discovery, and file motions.

(B) Permitted Contents. The scheduling order may:

(i) modify the timing of disclosures under Rules 26(a) and
26(e)(1);

(ii) modify the extent of discovery;

(iii) set dates for pretrial conferences and for trial; and

(iv) include other appropriate matters.

'0 Footnote 29 before Style Subcommittee. It has not been easy to read the present rule, carried

forward in the Style Rule as published. Careful reading, however, confirms that it means that the
scheduling order must issue within the earlier of the two periods.
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(4) Modifying a Schedule. A schedule may be modified only for
good cause and with the judge's consent.

(c) Attendance and Matters for Consideration at a Pretrial

Conference.

(1) Attendance. A represented party, must authorize at least one
of its attorneys to make stipulations and admissions about all
matters that can reasonably be anticipated for discussion at a
pretrial conference. If appropriate,11 the court may require that a
party or its representative be present or reasonably available by
telephone to consider possible settlement.

(2) Matters for Consideration. At any pretrial conference, the
court may consider and take appropriate action on the following
matters:

(A) formulating and simplifying the issues, and eliminating
frivolous claims or defenses;

(B) amending the pleadings if necessary or desirable;

(C) obtaining admissions and stipulations about facts and
documents to avoid unnecessary proof, and ruling in advance on
the admissibility of evidence;

(D) avoiding unnecessary proof and cumulative evidence, and
limiting the use of testimony under Federal Rule of Evidence
702;

(E) determining the appropriateness and timing of summary
adjudication under Rule 56;

i1 Footnote 30 before Style Subcommittee. Subcommittee A agreed that "if appropriate" should
remain in the Style Rule as published. But it noted that the Advisory Committee might want to
consider this departure from the ordinary resistance to "intensifiers." Although the Style Project
generally assumes that a court will issue only appropriate orders, a direction that someone be
reasonably available to discuss settlement has stirred special sensitivities. The Department of
Justice, for example, reports that it may be difficult to identify anyone who can consider possible
settlement.
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(F) controlling and scheduling discovery, including orders
affecting disclosures and discovery under Rule 26 and Rules 29
through 37;

(G) identifying witnesses and documents, scheduling the filing
and exchange of any pretrial briefs, and setting dates for further
conferences and for trial;

(H) referring matters to a magistrate judge or a master;

(I) settling the case and using special procedures to assist in
resolving the dispute when authorized by statute or local rule;

(J) determining the form and content of the pretrial order;

(K) disposing of pending motions;

(L) adopting special procedures for managing potentially
difficult or protracted actions that may involve complex issues,
multiple parties, difficult legal questions, or unusual proof
problems;

(M) ordering a separate trial under Rule 42(b) of a claim,
counterclaim, crossclaim, third-party claim, or particular issue;

(N) ordering the presentation of evidence early in the trial on a
manageable issue that might, on the evidence, be the basis for a
judgment as a matter of law under Rule 50(a) or a judgment on
partial findings under Rule 52(c);

(0) establishing a reasonable limit on the time allowed to
present evidence; and

(P) facilitating in other ways the just, speedy, and inexpensive
disposition of the action.

(d) Pretrial Orders. After any conference under this rule, the court
should issue an order reciting the action taken. This order controls the
course of the action unless the court modifies it.
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(e) Final Pretrial Conference and Orders. The court may hold a

final pretrial conference to formulate a trial plan, including a plan to

facilitate the admission of evidence. The conference must be held as

close to the start of trial as is reasonable, and must be attended by at

least one attorney who will conduct the trial for each party and by any

ýunrepresented party. The court may modify an order is.ued after- a

fi1na .r-e-t reciting the action taken at the conference only to prevent

manifest injustice. 12

12 Footnote 32 before Style Subcommittee. Rule 16(e) provoked prolonged discussion by

Subcommittee A that carried over to a second meeting. Present Rule 16(e) adopts a "manifest

injustice" standard for modifying "the order following a final pretrial conference." Style Rule

16(e) as published refers to "an order issued after a final pretrial conference." It was pointed out

that this language literally applies not only to the final pretrial conference order but also to any

other order issued after the final pretrial conference. To correct this problem, the SCSSC

approved a revision that draws directly from Rule 16(d). Rule 16(d) provides that after any Rule

16 conference "the court should issue an order reciting the action taken." Rule 16(e) would read:

"The court may modify an order issued after- a final pr.etri-•.4 reciting the action taken at the

conference only to prevent manifest injustice."
Subcommittee A concluded that the SCSSC revision is not successful because the "manifest

injustice" standard may appropriately apply to action taken at a final pretrial conference but not

recited in the final pretrial conference order. It is difficult to be confident that there is a uniform

practice in all courts in this respect. Some courts enlist the parties in preparing a detailed order

that recites everything resolved at the conference. Others may not do so, relying instead on a

simpler order meant to confirm all actions taken without reciting each of them. Such an order may

well fix the "manifest injustice" standard on all actions taken.
A specific application of this question arises from Rule 36(b), which establishes a general

standard for withdrawal or amendment of a Rule 36 admission but is "subject to" Rule 16(e).

Subcommittee A agreed that an admission adopted at a final pretrial conference should be subject

to withdrawal or amendment only on satisfying the manifest injustice standard. And it was

concerned that at times the final pretrial conference order may not specifically recite the action

adopting the admission.
At the end of a second meeting devoted to this question, Subcommittee A recommended that

this sentence read: "The court may modify an erder- issue ,-after a final pretrial:conference order

only to prevent manifest injustice." This recommendation mirrors the present rule's simple

reference to "the order following a final pretrial conference." It requires whatever the present rule

requires by way of honoring the Style Rule 16(d) requirement that every pretrial conference order

recite the action taken, no more and no less.
Further discussion after the meeting produced a stalemate on the style question whether two

hyphens must be used in "final-pretrial-conference order." Rather than compromise on that point,
a further compromise has been suggested: "The court may modify an the order issued after a final

pretrial conference only to prevent manifest injustice." This version avoids the trap created by
"an" in the published Style Rule, and as compared tothe revision that would refer to an order

"reciting the action taken" hews close to the present rule.
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(f) Sanctions.

(1) In General. On motion or on its own, the court may issue any
just orders, including those authorized by Rule 37(b)(2)(A)(ii)-(vii),
ifa party or its attorney:

(A) fails to appear at a scheduling or other pretrial conference;

(B) is substantially unprepared to participate - or does not
participate in good faith - in the conference; or

(C) fails to obey a scheduling or other pretrial order.

(2) Imposing Fees and Costs. Instead of or in addition to any
other sanction, the court must order the party, its attorney, or both
to pay the reasonable expenses - including attorney's fees i-
incurred because of any noncompliance with this rule, unless the
noncompliance was substantially justified or other circumstances
make an award of expenses unjust.

COMMITTEE NOTE

The language of Rule 16 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic
only.

TITLE IV. PARTIES

Rule 17. The Plaintiff and Defendant; Capacity; Public Officers

(a) Real Party in Interest.

(1) Designation in General. An action must be prosecuted in
the name of the real party in interest. The following may sue in
their own names without joining the person for whose benefit the
action is brought:
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(A) an executor;

(B) an administrator;

(C)' a guardian;

(D) a bailee;

(E) a trustee of an express trust;

(F) a party with whom or in whose name a contract has been
made for another's benefit; and

(G) a party authorized by statute.

(2) Action in the Name of the United States for Another's
Use or Benefit. When a federal statute so 'provides, an action for
another's use or benefit must be brought in the name of the United
States.

(3) Joinder of the Real Party in Interest. The court may not
dismiss an action for failure to prosecute in the name of the real
party in interest until, after an Objection, a reasonable time has
been allowed for the real party in interest to ratify, join, or be
substituted into the action. After ratification, joinder, or
substitution, the 'action proceeds as if it had been originally
commenced by the real party in interest.

(b) Capacity to Sue or Be Sued. Capacity to sue or be sued is
determined as follows:

(1) for an individual who is not acting in a representative capacity,
by the law of the individual's domicile;

(2) for a corporation, by the law under which it was organized; and

(3) for all other parties, by the law of the state where the court is
located, except that:
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(A) a partnership or other unincorporated association with no
such capacity under that state's law may sue or be sued in its
common name to enforce a substantive right existing under the
United States Constitution or laws; and

(B) 28 U.S.C. §§ 754 and 959(a) govern the capacity of a
receiver appointed by a United States court to sue or be sued in
a United States court.

(c) Minor or Incompetent Person.

(1) With a Representative. The fbllowing representatives may
sue or defend on behalf of a minor or an incompetent person:

(A) a general guardian;

(B) a committee;

(C) a conservator; or

(D) a like fiduciary.

(2) Without a Representative. A minor or an incompetent
person who does not have a duly appointed representative may sue
by a next friend or by a guardian ad litem. The court must appoint
a guardian ad litem - or issue another appropriate order - to
protect a minor or incompetent person who is unrepresented in an
action.

(d) Public Officer's Title and Name. A public officer who sues or is
sued in an official capacity may be designated by official title rather
than by name, but the court may order that the officer's name be
added.

COMMITTEE NOTE

The language of Rule 17 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 17(d) incorporates the provisions of former Rule 25(d)(2),
which fit better with Rule 17.

Rule 18. Joinder of Claims

(a) In General. A party asserting a claim, counterclaim, crossclaim,
or third-party claim 13 may join, as independent or alternative claims,
as many claims as it has against an opposing party.

(b) Joinder of Contingent Claims. A party may join two claims
even though one of them is contingent on the disposition of the other;
but the court may grant relief only in, accordance with the parties'
relative substantive rights. In particular, a plaintiff may state a claim
for money and a claim to set aside a conveyance that is fraudulent as
to that plaintiff, without first obtaining a judgment for the money.

COMMITTEE NOTE

The language of Rule 18 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Modification of the obscure fbrmer reference to a claim
"heretofore cognizable only after another claim has been prosecuted to
a conclusion" avoids any uncertainty whether Rule 18(b)'s meaning is
fixed by retrospective inquiry from some particular date.

Rule 19. Required Joinder of Parties

(a) Persons Required to Be Joined if Feasible.

13 Footnote 34 before Style Subcommittee. The SCSSC and Subcommittee A agreed that

although this enumeration of types of claims was stricken from Style Rule 8(a), it should be
retained in Rule 18(a) to emphasize the breadth of the freedom to join claims. Subcommittee A
agreed to report a possible concern that as published, the Style Rule might imply that a
counterclaim, crossclaim, or third-party claim is not a "claim." This might be addressed by
substituting em dashes to set off these examples: "asserting a claim3 - including a counterclaim,
crossclaim, or third-party claim _ may join ***
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(1) Required Party. A person who is subject to service of process
and whose joinder will not deprive the court of subject-matter
jurisdiction must be joined as a party if:

(A) in that person's absence, the court cannot accord complete
relief among existing parties; or

(B) that person claims an interest relating to the subject of the
action and is so situated that disposing of the action in the
person's absence may:

(i) as a practical matter impair or impede the person's
ability to protect the interest; or

(ii) leave an existing party subject to a substantial risk of
incurring double, multiple, or otherwise inconsistent
obligations because of the interest.

(2) Joinder by Court Order. If a person has not been joined as
required, the court must Order that the person be made a party. A
person who refuses to join as a plaintiff may be made either a
defendant or, in a proper case, an involuntary plaintiff.

(3) Venue. If a joined party objects to venue and the joinder
would make venue improper, the court must dismiss that party.

(b) When Joinder Is Not Feasible. If a person who is required to be
joined if feasible cannot be joined, the court must determine whether,
in equity and good conscience, the action should proceed among the
existing parties or should be dismissed. The factors for the court to
consider include:

(1) the extent to which a judgment rendered in the person's
absence might prejudice that person or the existing parties;

(2) the extent to which any prejudice could be lessened or avoided
by:

(A) protective provisions in the judgment;
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(B) shaping the relief; or

(C) other measures;

(3) whether a judgment rendered in the person's absence would be
adequate; and

(4) whether the plaintiff would have an adequate remedy if the
action were dismissed for nonjoinder.

(c) Pleading the Reasons for Nonjoinder. When asserting a claim
for relief, a party must state:

(1) the name, if known, of any person who is required to be joined
if feasible but is not joined; and

(2) the reasons for not joining that person.

(d) Exception for Class Actions. This rule is subject to Rule 23.

COMMITTEE NOTE

The language of Rule 19 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 19(b) described the conclusion that an action
should be dismissed for inability to join a Rule 19(a) party by carrying
forward traditional terminology: "the absent person being thus
regarded as indispensable." "Indispensable" was used only to express
a conclusion reached by applying the tests of Rule 19(b). It has been
discarded as redundant.

Rule 20. Permigsive Joinder of Parties

(a) Persons Who May Join or Be Joined.

(1) Plaintiffs. Persons may join in one action as plaintiffs if:
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(A) they assert any right to relief jointly, severally, or in the
alternative with respect to or arising out of the same
transaction, occurrence, or series of transactions or occurrences;
and

(B) any question of law or fact common to all plaintiffs will
arise in the action.

(2) Defendants. Persons ' as well as a vessel, cargo, or other
property subject to admiralty process in rem - may be joined in
one action as defendants if:

(A) any right to relief is asserted against them jointly,
severally, or in the alternative with respect to or arising out of
the same transaction, occurrence, or series of transactions or
occurrences; and

(B) any question of law or fact common to all defendants will
arise in the action.

(3) Extent of Relief. Neither a plaintiff nor a defendant need be
interested in obtaining or defending against all the relief
demanded. The court may grant judgment to one or more plaintiffs
according to their rights, and against one or more defendants
according to their liabilities.

(b) Protective Measures. The court may issue orders - including
an order for separate trials - to protect a party against
embarrassment, delay, expense, or other prejudice that arises from
including a person against whom the party asserts no claim and who
asserts no claim against the party.

COMMITTEE NOTE

The language of Rule 20 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 21. Misjoinder and Nonjoinder of Parties

Misjoinder of parties is not a ground for dismissing an action. On
motion or on its own, the court may at any time, on just terms, add or
'drop a party. The court may also sever any claim against a party.

COMMITTEE NOTE

The language of Rule 21 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 22. Interpleader

(a) Grounds.

(1) By a Plaintiff. Persons with claims thatý may expose a
plaintiff to double or multiple liability may be joined as defendants
and required to interplead. Joinder for interpleader is proper even
though:

(A) the claims of the several claimants, or the titles on which
their claims depend, lack a common origin or are adverse and
independent rather than identical; or

(B) the plaintiff denies liability in whole or in part to any or all
of the claimants.

(2) By a Defendant. A defendant exposed to similar liability may
seek interpleader through a crossclaimL or counterclaim.

(b) Relation to Other Rules and Statutes. This rule supplements
- and does not limit - the joinder of parties allowed by Rule 20. The
remedy it this rule provides is in addition to - and does not supersede
or limit - the remedy provided by 28 U.S.C. §§ 1335, 1397, and 2361.
An action under those statutes must be conducted under these rules.
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COMMITTEE NOTE

The language of Rule 22 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

Rule 23. Class Actions

(a) Prerequisites. One or more members of a class may sue or be
sued as representative parties on behalf of all members only if:

(1) the class is so numerous that joinder of all members is
impracticable;

(2) there are ,questions of law or fact are common to the class;

(3) the claims or defenses of the representative parties' claims Er

defenses are typical of the elass claims or defenses of the class; and

(4) the representative parties will fairly and adequately protect
the interests of the class.

(b) Types of Class Actions. A class action may be maintained if
Rule 23(a) is satisfied and if:

(1) prosecuting separate actions by or against individual class
members would create a risk of:

(A) inconsistent or varying adjudications with respect to
individual class members that 'would establish incompatible
standards of conduct for the party opposing the class; or

(B) adjudications with respect to individual class members
that, as a practical matter, would be dispositive of the interests
of the other members not parties to the individual adjudications
or would substantially impair or impede their ability to protect
their interests;
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(2) the party opposing the class has acted or refused to act on
grounds that apply generally to the class, so that final injunctive
relief or corresponding declaratory relief is appropriate respecting
the class as a whole; or

(3) the court finds that the questions of law or fact common to
class members predominate over any questions affecting only
individual members, and that a class action is superior to other
available methods for fairly and efficiently adjudicating the
controversy. The matters pertinent to these findings include:

(A) the class members' interests in individually controlling the
prosecution or defense of separate actions;

(B) the extent and nature of any litigation concerning the
controversy already begun by or against class members;

(C) the desirability or undesirability of concentrating the
litigation of the claims in the particular forum; and

(D) the likely difficulties in managing a class action.

(c) Certification Order; Notice to Class Members; Judgment;
Issues Classes; Subclasses.

(1) Certification Order.

(A) Time to Issue. At an early practicable time after a person
sues or is sued as a class representative, the court must
determine by order whether to certif the action as a class

action.

(B) Defining the Class; Appointing Class Counsel. An
order that certifies a class action must define the class and the
class claims, issues, or defenses, and must appoint class counsel
under Rule 23(g).

(C) Altering or Amending the Order. An order that grants
or denies class certification may be altered or amended before
final judgment.
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(2) Notice.

(A) For (b)(1) or (b)(2) Classes. For any class certified under
Rule 23(b)(1) or (b)(2), the court may-direct appropriate notice to
the class.

(B) For (b)(3) Classes. For any class certified under Rule
23(b)(3), the court must direct to class. members the best notice
that is practicable under the circumstances, including individual
notice to all members who can be identified through reasonable
effort. The notice must clearly and concisely state in plain,
easily understood language:

(i) the nature of the action;

(ii) the definition of the class certified;

(iii) the class claims, issues, or defenses;

(iv) that a class member may enter an appearance through
an attorney if the member so desires;

(v) that the court will exclude from the class any member
who requests exclusion;

(vi) the time and manner for requesting exclusion; and

(vii) the binding effect of a class judgment on members
under Rule 23(c)(3).

(3) Judgment. Whether or not favorable to the class, the
judgment in a class action must:

(A) for any class certified under Rule 23(b)(1) or (b)(2), include
and describe those whom the court finds to be class members;
and

(B) for any class certified under Rule 23(b)(3), include and
specify or describe those to whom the Rule 23(c)(2) notice was
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directed, who have not requested exclusion, and whom the court
finds to be class members.

(4) Particular Issues. When appropriate, an action may be
brought or maintained as a class action with respect to particular
issues.

(5) Subclasses. When appropriate, a class may be divided into
subclasses that are each treated as a class under this rule.

(d) Conducting the Class Action.

(1) In General. in conducting a--4ass an action under this rule,
the court may issue orders that:

(A) determine the course of proceedings or prescribe measures
to prevent undue repetition or complication in presenting
evidence or argument;

(B) require - to protect class members and fairly conduct the
action - giving appropriate notice to some or all class members
of:

(i) any step in the action;

(ii) the proposed extent of the judgment; or

(iii) the members' opportunity to infeo-m the .ourt signifv
whether they consider the representation fair and adequate,
to intervene and present claims or defenses, or to otherwise
come into the action;

(C) impose conditions on the representative parties or on
intervenors;

(D) require that the pleadings be amended to eliminate
allegations about representation of absent persons and that the
action proceed accordingly; or

(E) deal with similar procedural matters.
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(2) Combining and Amending Orders. An order under Rule
23(d)(1) may be altered or amended as desirable from time to time
and may be combined with an order under Rule 16.

(e) Settlement, Voluntary Dismissal, or Compromise. The
claims, issues, or defenses of a certified class may be settled,
voluntarily dismissed, or compromised only with the court's approval.
The following procedures apply: 14

(1) The court must direct notice in a reasonable manner to all
class members who would be bound by the proposed settlement,
voluntary dismissal, or compromise.

(2) The court may approve'a settlement, voluntary dismissal, or
compromise that would bind class members only after a hearing
and on~finding that it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying
any agreement made in connection with the proposed settlement,
voluntary dismissal, or compromise.

(4) If the class action was previously certified under Rule 23(b)(3),
the court may refuse to approve a settlement unless it affords a new
opportunity to request exclusion to individual class members who
had an earlier opportunity to request exclusion but did not do so.

14 Footnote 40 before Style Subcommittee. The SCSSC prefers the following revision suggested

by Professor Kimble, but believes the Advisory Committee should resolve the question after
weighing the sensitivity of Rule 23:

"(e) Settlement, Voluntary Dismissal, or Compromise. *** The following
procedures apply to a proposed settlement, voluntary dismissal, or compromise:

(1) The court must direct notice in a reasonable manner to all class members who
would be bound by the proposaied settlement, voluntary. dismissal, or compromise.

(2) If it would bind class members, TWthe court may approve the proposal a
settlement, voluntary .dismissal, or c.mpromise that would bind lass member. only after a
hearing and on finding that it is fair, reasonable, and adequate.

(3) The parties seeking approval must file a statement identifying any agreement
made in connection with the proposaled settlemeRn, vo!nta'-, dismissal, or compromise.

(4) [uhchanged]
(5) Any class member may object to the proposal if it a proposed settlement,

v.luntA.... dismissal, or- compremise that requires court approval under this subdivision (e) **
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(5) Any class member may object to a proposed settlement,
voluntary dismissal, or compromise that requires court approval
under this subdivision (e); the objection may be withdrawn only
with the court's approval.

(f) Appeals. A court of appeals may permit an appeal from an order
granting or denying class-action certification under this rule if a
petition for permission to appeal is filed with the circuit clerk within
10 days after the order is entered. An appeal does not stay proceedings
in the district court unless the district judge or the court of appeals so
orders.

(g) Class Counsel.

(1) Appointing Class Counsel. Unless a statute provides
otherwise, a court that certifies a class must appoint class counsel.
In appointing class counsel, the court:

(A) must consider:,

(i) the work counsel has done in identifying or
investigating potential claims in the action;

(ii) counsel's experience in handling class actions, other
complex litigation, and the types of claims asserted in the
action;

(iii) counsel's knowledge of the applicable law; and

(iv) the resources that counsel will commit to representing
the class;

(B) may consider any other matter pertinent to counsel's
ability to fairly and adequately represent the interests of the
class;

(C) may order potential class counsel to provide information on
any subject pertinent to the appointment and to propose terms
for attorney's fees and nontaxable costs;
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(D) may include in the appointing order provisions about the
award of attorney's fees or nontaxable costs under Rule 23(h);
and

(E) may make further orders in connection with the
appointment.

(2) Standard for Appointing Class Counsel. When one
applicant seeks appointment as class counsel, the court may
appoint that applicant only if the applicant is adequate under Rule
23(g)(1) and (4). If more than one adequate applicant seeks
appointment, the court must appoint the applicant best able to
represent the interests of the class.

(3) Interim Counsel. The court may designate interim counsel to
act on behalf of a putative class before determining whether to
certify the action as a class action.

(4) Duty of Class Counsel. Class counsel must fairly and
adequately represent the interests of the class.

(h) Attorney's Fees and Nontaxable Costs. In a certified class
action, the court may award reasonable attorney's fees and nontaxable
costs that are authorized by law or by the parties' agreement. The
following procedures apply:

(1) A claim for an award must be made by motion under Rule
54(d)(2), subject to the provisions of this subdivision (h), at a time
the court sets. Notice of the motion must be served on all parties
and, for motions by class counsel, directed to class members in a
reasonable manner.

(2) A class member, or a party from whom payment is sought, may
object to the motion.

(3) The court may hold a hearing and must find the facts and state
its legal conclusions under Rule 52(a).
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(4) The court may refer issues related to the amount of the award
to a special master or a magistrate judge, as provided in Rule
54(d)(2)(D).

COMMITTEE NOTE

The language of Rule 23 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Amended Rule 23(d)(2) carries forward the provisions of former
Rule 23(d) that recognize two separate propositions. First, a Rule
23(d) order may be combined with a pretrial order under Rule 16.
Second, the standard for amending the Rule 23(d) order continues to be
the more open-ended standard for amending Rule 23(d) orders, not the
more exacting standard for amending Rule 16 orders.

As part of the general restyling, intensifiers that provide
emphasis but add no meaning are consistently deleted. Amended Rule
23(f) omits as redundant the explicit reference to court of appeals
discretion in deciding whether to permit an interlocutory appeal. The
omission does not in any way limit the unfettered discretion
established by the original rule.

Rule 23.1. Derivative Actions

(a) Prerequisites. This rule applies when one or more shareholders
or members of a corporation or an unincorporated association bring a
derivative action to enforce a right that the corporation or association
may properly assert but has failed to enforce. The derivative action
may not be maintained if it appears that the plaintiff does not fairly
and adequately represent the interests of shareholders or members
who are similarly situated in enforcing the right of the corporation or
association.

(b) Pleading Requirements. The complaint must be verified and
must:
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(1) allege that the plaintiff was a shareholder or member at the
time of the transaction complained of, or that the plaintiffs share or
membership later devolved on it by operation of law;

(2) allege that the action is not a collusive one to confer
jurisdiction that the court would otherwise lack; and

(3) state with particularity:

(A) any effort by the plaintiff to obtain the desired action from
the directors or comparable authority and, if necessary, from the
shareholders or members; and

(B) the reasons for not obtaining the action or not making the
effort.

(c) Settlement, Dismissal, and Compromise. A derivative action
may be settled, voluntarily dismissed, or compromised only with the
court's approval. Notice of a proposed settlement, voluntary dismissal,
or compromise must be given to shareholders or members in the
manner that the court orders.

COMMITTEE NOTE

The language of Rule 23.1 has been amended as part of the
general restyling of the Civil Rules to make them more easily understood
and to make style and terminology consistent throughout the rules.
These changes are intended to be stylistic only.

L

Rule 23.2. Actions Relating to Unincorporated Associations

This rule applies to an action brought by or against the
members of an unincorporated association as a class by naming certain
members as representative parties. The action may be maintained
only if it appears that those parties will fairly and adequately protect
the interests of the association and its members. In conducting the
action, the court may issue any appropriate orders corresponding with
those in Rule 23(d), and the procedure for settlement, voluntary
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dismissal, or compromise must correspond with the procedure in Rule
23(e).

COMMITTEE NOTE

The language of Rule 23.2 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 24. Intervention

(a) Intervention of Right. On timely motion, the court must permit
anyone to intervene who:

(1) is given an unconditional right; to intervene by a federal
statute; or

(2) claims an interest relating to the property or transaction that
is the subject of the action, and is so situated that disposing of the
action may as a practical matter impair or impede the movant's
ability to protect its interest, unless existing parties adequately
represent the movant' that interest.

(b) Permissive Intervention.

(1) In General. On timely motion, the court may permit anyone
to intervene who:

(A) is given a conditional right to intervene by a federal
statute; or

(B) has a claim or defense that shares with the main action a
common question of law or fact.

(2) By a Government Officer or Agency. On timely motion,
the court may permit a federal or state governmental officer or
agency to intervene if a party's claim or defense is based on:
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(A) a statute or executive order administered by the officer or
agency; or

(B) any regulation, order, requirement, or agreement issued
or made under the statute or executive order.

(3) Delay or Prejudice. In exercising its discretion, the court
must consider whether the intervention will unduly delay or
prejudice the adjudication of the original parties' rights.

(c) Procedure.

(1) Notice and Pleading Required., A motion to intervene must
be served on the parties as provided in Rule 5. The motion must
state the grounds for intervention and be accompanied by a
pleading that sets out the claim or defense for which intervention is
sought.

(2) Challenge to a 'Statute; Court's Duty. When the
constitutionality of a statute affecting the public interest is
questioned in any action, the court must, as provided in 28 U.S.C. §
2403, notify:

(A) the Attorney General of the United States, if a federal
statute is challenged and neither the United States nor any of
its officers, agencies, or employees is a party; and

(B) the Attorney General of the state, if a state statute is
challenged and neither the state nor any of its officers, agencies,
or employees is a party.

(3) Party's Responsibility. A party challenging the
constitutionality of a statute should call the court's attention to its
duty under Rule 24(c)(2), but failing to do so does not waive any
constitutional right otherwise timely asserted.

COMMITTEE NOTE

The language of Rule 24 has been amended as part of the
general restyling of the Civil Rules to make them more easily

510



FEDERAL RULES OF CIVIL PROCEDURE 67

understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The former rule stated that the same procedure is followed when
a United States statute gives a right to intervene. This statement is
deleted because it added nothing.

Rule 25. Substitution of Parties

(a) Death.

(1) Substitution if the Claim Is Not Extinguished. If a party
dies and the claim is not extinguished, the court may order
substitution of the proper party. A motion for substitution may be
made by any party or by the decedent's successor or representative.
If the motion is not made within 90 days after service of a
statement noting the death, the action by or against the decedent
may must1 5 be dismissed.

(2) Continuation Among the Remaining Parties. After a
party's death, if the right sought to be enforced survives only to or
against the remaining parties, the action 'does not abate, but

15 Footnote 41 before Style Subcommittee. Present Rule :25(a)(1) says that unless a motion to

substitute is made within 90 days after death is suggested on the record, "the action shall be
dismissed as to the deceased party." Style Rule 25(a)(1) as published said that the action may be
dismissed. Comments suggested that Rule 25 establishes a mandatory duty to dismiss - that the
rule should say "must." Subcommittee discussion reflected divided views. One view agreed with
the comments - if there is no substitution, the action must be dismissed as to the deceased party
because there is no party to carry on the litigation even though the claim survives. The other view
was that "must" may cause some unnecessary confusion. Rule 6(b) clearly allows extension of the
time to move to substitute, even if the request for extension and motion are made after expiration
of the 90-day period allowed by Rule 25. A statement that the action "must" be dismissed may
seem to conflict with Rule 6(b). A mid-range view was that the action must be dismissed as to the
deceased party if there is no motion to substitute, but that even a tardy motion to substitute can
forestall dismissal, so long as the motion is made before dismissal. Part of the uncertainty arises
from the variety of circumstances in which the question may arise. If the decedent was the sole
claimant or defendant, failure to move to substitute may reflect tacit'recognition that the action is
being carried on by a representative. If there are multiple parties, even service, of a statement
noting the death may not stir prompt reaction, particularly if the decedent had been seen as a minor
participant. The Subcommittee decided to carry forward with "may," and to add to the Committee
Note the paragraph underlined in the Note.
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proceeds in favor of or against the remaining parties. The death
should be noted on the record.

(3) Service. A motion to substitute, together with a notice of
hearing, must be served on the parties as provided in Rule 5 and on
nonparties as provided in Rule 4. A statement noting death must
be served in the same manner. Service may be made in any judicial
district.

(b) Incompetency. If a party becomes incompetent, the court may,
on motion, permit the action to be continued by or against the party's
representative. The motion must be served as provided in Rule
25(a)(3).

(c) Transfer of Interest. If an interest is transferred, the action may
be continued by or against the original party unless the court, on
motion, orders the transferee to be substituted in the action or joined
with the original party. The motion must be served as provided in
Rule 25(a)(3).

(d) Public Officers; Death or Separation from Office.

An action does not abate when a public officer who is a party in an
official capacity dies, resigns, or otherwise ceases to hold office while
the action is pending. The officer's successor is automatically
substituted as a party. Later proceedings should be in the substituted
party's name, but any misnomer not affecting the parties' substantial
rights must be disregarded. The court may order substitution at any
time, but the absence of such an order does not affect the substitution.

COMMITTEE NOTE

The language of Rule 25 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 25(d)(2) is transferred to become Rule 17(d)
because it deals with designation of a public officer, not substitution.
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Former Rule 25(a) provided that "the action shall be dismissed
as to the deceased party" unless the motion for substitution is made
not later than 90 days after the death is suggested on the record.
"[S]hall" becomes "may" in the amended rule to' reflect the court's
discretion to' extend the time under Rule 6(b).' The court may extend
the time on motion made after the 90-day period has expired if
excusable nealect caused the failure to move for substitution within
the 90-day period.

TITLE V. DISCLOSURES AND DISCOVERY

Rule 26. Duty to Disclose; General Provisions Governing
Discovery

(a) Required Disclosures.

(1) Initial Disclosure.

(A) In General. Except as exempted by Rule 26(a)(1)(B) or as
otherwise stipulated or ordered -by the court, a party must,
without awaiting a discovery request, provide to the other
parties:

(i) the name and, if known, the address and telephone
number of each individual likely to have discoverable
information - along with the subjects of that information -

that the disclosing party may use to support its claims or
defenses, unless the use would be solely for impeachment;

(ii) a copy - or a description by category and location - of
all documents,, data ee. .m enis electronically stored
information, and tangible things that the disclosing party
has in its possession, custody, or control and may use to
support its claims or defenses, unless the use would be solely
for impeachment;

(iii) a computation of each category of damages claimed by
the disclosing party - who must also make available for
inspection and copying as under Rule 34 the documents or
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other evidentiary material, unless privileged or protected
from disclosure, on which each computation is based,
including materials bearing on the nature and extent of
injuries suffered; and

(iv) for inspection and copying as under Rule 34, any
insurance agreement under which an insurance business
may be liable to satisfy all or part of a possible judgment in
the action or to indemnify or reimburse for payments made to
satisfy the judgment.

(B) Proceedings Exempt from Initial Disclosure. The
following proceedings are exempt .from initial disclosure:

(i) an action for review on an administrative record;

(ii) a petition for habeas corpus or any other proceeding to
challenge a criminal conviction or sentence;

(iii) an action brought without an attorney by a person in
the custody of the United States, a state, or a state
subdivision;

(iv) an action to enforce or quash an administrative
summons or subpoena;

(v) an action by the United States to recover benefit
payments;

(vi) an action by the United States to collect on a student
loan guaranteed by the United States;

(vii) a proceeding ancillary to a proceeding in another court;
and

(viii) an action to enforce an arbitration award.

(C) Time for Initial Disclosures - In General. A party
must make the initial disclosures at or within 14 days after the
parties' Rule 26(f) conference unless a different time is set by
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stipulation 16 or court order, or unless a party objects during the
conference that initial disclosures are not appropriate in this
action and states the objection in the proposed discovery plan.
In ruling on the objection, the court must determine what
disclosures, if any, are to be made and must set the time for
disclosure.

(D) Time for Initial Disclosures - For Parties Served or
Joined Later. A party that is first served or otherwise joined
after the Rule 26(f) conference must make the initial disclosures
within 30 days after being served or joined, unless a different
time is set by stipulation or court order.

(E) Basis for Initial Disclosure; Unacceptable Excuses. A
party must make its initial disclosures based on the information
then reasonably available to it. A party is not excused from
making its disclosures because it has not fully investigated the
case or because it challenges the sufficiency of another party's
disclosures or because another party has not made its
disclosures.

(2) Disclosure of Expert Testimony.

(A) In General. In addition to the disclosures required by

Rule 26(a)(1), a party must disclose to the other parties the
identity of any witness it may use at trial to present evidence
under Federal Rule of Evidence 702, 703, or 705.

(B) Written Report. Unless otherwise stipulated or ordered
by the court, this disclosure must be accompanied by a written
report - prepared and signed by the witness - if the witness is

16 Footnote 44 before Style Subcommittee. Issue 5 in the Global Drafting Issues table,

Preliminary Draft p. 206, says of "agree"/"stipulate"/"consent" that "This issue will be addressed
in the top-to-bottom review." A list of these words appears in Style 442, which is attached. The
emerging consensus seems to be that "stipulation" is generally preferred. But context-specific
judgments may be made to substitute another word. "Agreement" is retained in Rule 35(b)(6) to
emphasize the expectation that ordinarily physical examinations should be arranged among the
parties in the way that most discovery is arranged. This issue will be identified separately in these
footnotes only when there is some reason to ask whether "stipulate" or "stipulation" is not the best
word.

515



72 FEDERAL RULES OF CIVIL PROCEDURE

one retained or specially employed to provide expert testimony
in the case or one whose duties as the party's employee regularly
involve giving expert testimony. The report must contain:

(i) a complete statement of all opinions, the witness will
express and the basis and reasons for them;

(ii) the data or other information considered by the witness
in forming them;

(iii) any exhibits that will be used to summarize or support
them;

(iv) the witness's qualifications, including a list of all
publications authored in the previous ten years;

(v) a list of all other cases in which, during the previous
four years, the witness testified as an expert at trial or by
deposition; and

(vi) a statement of the witn**s's compensation to be paid
for the study and17 testimony in the case.

(C) Time to Disclose Expert Testimony. A party must
make these disclosures at the times and in the sequence that the
court orders. Absent a stipulation or a court order, the
disclosures must be made:

(i) at least 90 days before the date set for trial or for the
case to be ready for trial; or

17 Footnote 47 before Style Subcommittee. This revision responds to a comment suggesting that

disclosure properly includes compensation paid to people other than the expert trial witness for
studies undertaken for use by the trial witness in formulating the expert testimony. "the" study
does not clearly express this thought, but it has the advantage of carrying forward the present
rule's "the compensation to be paid for the study and testimony." Conformity to the present rule
avoids the risk of inadvertently taking sides on an issue that may remain open to dispute. It also
defeats any argument that the expert witness's disclosure statement must include the compensation
for study that is not related to the witness's testimony.
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(ii) if the evidence is intended solely to contradict or rebut
evidence on the same subject matter identified by another
party under Rule 26(a)(2)(B), within 30 days after the other
party's disclosure.

(D) Supplementing the Disclosure. The parties must
supplement these disclosures when required under Rule 26(e).

(3) Pretrial Disclosures.

(A) In'-General. In addition to the disclosures required by
Rule 26(a)(1) and (2), a party must provide to the other parties
and promptly file the following information about the evidence
that it may present at trial other than solely for impeachment:

(i) the name and, if not previously provided, the address
and telephone number of each witness - separately
identifying those the party expects to present and those it
may call if the need arises;

(ii) the designation of those witnesses whose testimony the
party expects to present by deposition and, if not taken
stenographically, a transcript of the pertinent parts of the
deposition; and

(iii) an identification of each document or other exhibit,
including summaries of other evidence - separately
identifying those items the party expects to offer and those it
may offer if the need arises.

(B) Time for Pretrial Disclosures; Objections. Unless the
court orders otherwise, these disclosures must be made at least
30 days before trial. Within 14 days after they are made, unless
the court sets a different time, a party may serve and promptly
file a list of the following objections: any objections to the use
under Rule 32(a) of a deposition. designated by another party
under Rule 26(a)(3)(A)(ii); and any objection, together with the
grounds for it, that may be made to the admissibility of
materials identified under Rule 26(a)(3)(A)(iii). An objection not
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so made - except for one under Federal Rule of Evidence 402 or
403 - is waived unless excused by the court for good cause.

(4) Form of Disclosures. Unless the court orders otherwise, all
disclosures under Rule 26(a) must be in writing, signed, and served.

[Current Rule 26(a)(5) is deleted]18

(b) Discovery Scope and Limits.

(1) Scope in General. Unless otherwise limited by court order,
the scope of discovery is as follows: Parties may obtain discovery
regarding any nonprivileged matter that is relevant to any party's
claim or defense - including the existence, description, nature,
custody, condition, and location of any documents or other tangible
things and the identity and location of persons who know of any
discoverable matter. For good cause, the court may order discovery
of any matter relevant to the subject matter involved in the action.
Relevant information need not be admissible at the trial if the
discovery appears reasonably calculated to lead to the discovery of
admissible evidence. All discovery is subject to the limitations
imposed by Rule 26(b)(2)(B).

(2) Limitations on Frequency and Extent.

(A) When Permitted. By order,, the court may alter the limits
in these rules on the number of depositions and interrogatories
or on the length of depositions under Rule 30. By order or local
rule, the court may also limit the number of requests under Rule
36.

(B) When Required. The court must limit the frequency or
extent of discovery otherwise allowed by these rules or by local
rule if it determines that:

18 Footnote 49 before Style Subcommittee. A comment argued that present Rule 26(a)(5) should

be restored - that it is useful to defeat misguided arguments that a discovery cut-off does not
apply to Rule 36 or Rule 45 because they are not "discovery" rules. The SCSSC and
Subcommittee B rejected this suggestion, but agreed to revisions of the Committee Note set out
below.
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(i) the discovery sought is unreasonably cumulative or
duplicative, or can be obtained from some other source that is
more convenient, less burdensome, or less expensive;

(ii) the party seeking discovery has had ample opportunity
to obtain the information by discovery in the action; or

(iii) the burden or -expense of the proposed discovery
outweighs its likely benefit, considering the needs of the case,
the amount in controversy, the parties' resources, the
importance of the issues at stake in the action, and the
importance of the discovery in resolving the issues.

(C) On Motion or the Court's Own Initiative. The court
may act on motion or on its-own after reasonable notice.

(3) Trial Preparation: Materials.

(A) Documents and Tangible Things. Ordinarily, a party
may not discover documents and tangible things that are
prepared in anticipation of litigation or for trial by or for another
party or its representative (including the other party's attorney,
consultant, surety, indemnitor, insurer, or agent). But, subject
to Rule 26(b)(4), those materials may be discovered if-

(i) they are otherwise discoverable under Rule 26(b)(1);
and

(ii) the party shows that it has substantial need for the
materials to prepare its case and cannot, without undue
hardship, obtain their substantial equivalent by other
means.

(B) Protection Against Disclosure. If the court orders
discovery of those materials, it must protect against disclosure
of the mental impressions, conclusions, opinions, or legal
theories of a party's attorney or other representative concerning
the litigation.
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(C) Previous Statement. Any party or other person may, on
request and without the required showing required under Rule
26-h)(3)W., obtain the person's own previous statement about
the action or its subject matter. If the request is refused, the
person may move for a court order, and Rule 37(a)(5) applies to
the award of expenses. A previous statement is either:

(i) a written statement that the person has signed or
otherwise adopted or approved; or

(ii) a contemporaneous stenographic, mechanical,
electrical, or other recording -- or a transcription of it - that
recites substantially verbatim the person's oral statement.

(4) Trial Preparation: Experts.

(A) Expert Who May Testify. A party may depose any
person who has been identified as an expert whose opinions may
be presented at trial. If Rule 26(a)(2)(B) requires a report from
the expert, the deposition may be conducted only after the report
is provided.

(B) Expert Employed Only for Trial Preparation.
Ordinarily, a party may not, by interrogatories or deposition,
discover facts known or opinions held by an expert who has been
retained or specially employed by another party in anticipation
of litigation or to prepare for trial and who is not expected to be
called as a witness at trial. But a party may do so only 19:

(i) as provided in Rule 35(b); or

(ii) on showing exceptional circumstances under which it is
impracticable for the party to obtain facts or opinions on the
same subject by other means.

19 Footnote 54 before Style Subcommittee. Although "only" is an intensifier that might not be
necessary if we could count on tight interpretation of tight drafting, Subcommittee B concluded
that restoring this word from present Rule 26(b)(4)(B) will be important in practice.
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(C) Payment. Unless manifest injustice would result, the
court must require that the party seeking discovery:

(i) pay the expert a reasonable fee for time spent in
responding to discovery under Rule 26(b)(4)(A) or (B); and

(ii) for discovery under (B), also pay the other party a fair
portion of the fees and expenses it reasonably incurred in
obtaining the expert's facts and opinions.

(5) Claiming Privilege or Protecting Trial-Preparation
Materials. When a party withholds -information otherwise
discoverable by claiming that the information is privileged or
subject to protection as trial-preparation material, the party must:

(A) expressly make the claim; and

(B) describe the nature of the documents, communications, or
tangible things not produced or disclosed - and do so in a
manner that, without revealing information itself privileged or
protected, will enable other parties to assess the claim.

(c) Protective Orders.

(1) In General. A party or any person from whom discovery is
sought may move for a protective order in the court where ýthe
action is pending - or as an alternative on matters relating to a
deposition, in the court for the district where the deposition will be
taken. The motion must include a certification that the movant has
in good faith conferred or attempted to confer with, other affected
parties in an effort to resolve the dispute without court action. The
court may, for good cause, issue an order to protect a party or
person from annoyance, embarrassment, oppression, or undue
burden or expense, including one or more of the following:

(A) forbidding the disclosure or discovery;

(B) specifying terms, including time and place, for the
disclosure or discovery;
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(C) prescribing a discovery method other than the one selected
by the party seeking discovery;

(D) forbidding inquiry into certain matters, or limiting the
scope of disclosure or discovery to certain matters;

(E) designating the persons who may be present while the
discovery is conducted;

(F) requiring that a deposition be sealed and opened only on
court order;

(G) requiring that a trade secret or other confidential research,
development, or commercial information not be revealed or be
revealed only in a specified way; and

(H) requiring that the parties simultaneously file specified
documents or information in sealed envelopes, to be opened as
the court directs.

(2) Ordering Discovery. If a motion for a protective order is
wholly or partly denied, the court may, on just terms, order that
any party or person provide or permit discovery.

(3) Awarding Expenses. Rule 37(a)(5) applies to the award of
expenses.

(d) Timing and Sequence of Discovery.

(1) Timing. A party may not seek discovery from any source
before the parties have conferred as required by Rule 26(f); except
in a proceeding exempted from initial disclosure under Rule
26(a)(1)(B), or when authorized by these rules, by stipulation, or
by court order.

(2) Sequence. Unless, on motion, the court orders otherwise for
the parties' and witnesses' convenience and in the interests of
justice:

(A) methods of discovery may be used in any sequence; and

522



FEDERAL RULES OF CIVIL PROCEDURE 79

(B) discovery by one party does not require any other party to
delay its discovery.

(e) Supplementing Disclosures and Responses.

(1) In General. A party who has made a disclosure under Rule
26(a) - or who has responded to an interrogatory, request for
production, or request for admission -- must supplement or correct
its disclosure or response to include later-acquired information.
The party must do so: 20

(A) in a timely manner if the party learns that in some
material respect the disclosure or response is incomplete or
incorrect, and if the additional or corrective information has not
otherwise been made known to the other parties during the
discovery process or in writing; or

(B) as ordered by the court.

20 Footnote 58 before Style Subcommittee. Present Rule 26(e) creates a duty to supplement or
correct a disclosure or discovery response "to include information thereafter acquiredf' if a party
"learns" that the disclosure or response is incomplete or incorrect. After close consideration Style
Rule 26(e) omitted any part of the "thereafter acquired" element for reasons expressed in the
Committee Note. The Advisory Committee concluded that these words have no meaning in actual
practice - lawyers recognize an obligation to supply omitted information without pausing -to
determine whether it was acquired after the initial response. A duty to provide information that a
party had "acquired" by the time of the initial disclosure or response is implicit in the discovery
rules; explicit expression in Rule 26(e) achieves clarity without changing meaning. i The very
concept of "thereafter acquired" is, in addition, unclear - a party may "have" vast amounts of
information in its paper and electronic files that is not known to anyone. Does the party "have"
that information, or is it "acquired" only when someone becomes subjectively aware of it? Or
when someone becomes subjectively aware that it bears on an earlier disclosure or discovery
response?

As strong as these reasons are, comments suggested that "thereafter acquired" is an
authoritative part of Rule 26(e) that cannot be discarded on the theory that actual practice has
robbed it of any meaning. Subcommittee B concluded that the Advisory Committee should make
one final determination whether this element should be restored: "must supplement or correct its'
disclosure or response to include later-acquired information. The party must do so: * * *."

The argument that practice ignores the "thereafter acquired" limit is illustrated by Schreiber
Foods, Inc. v. Beatrice Cheese, Inc., Fed.Cir.2005, 402 F.3d 1198, 1205. The court assumes,
without any elaboration, that Rule 26(e) requires supplementation of false discover responses
when counsel becomes aware that the client failed to provide information that the client knew at
the time of the initial responses.
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(2) Expert Witness. For an expert whose report must be
disclosed under Rule 26(a)(2)(B), the party's duty to supplement
extends both to information included in the report and to
information given during the expert's deposition. Any additions or
changes to this information must be disclosed by the time the
party's pretrial disclosures under Rule 26(a)(3) are due.

(f) Conference of the Parties; Planning for Discovery.

(1) Conference Timing. Except in a proceeding exempted from
initial disclosure under Rule 26(a)(1)(B) or when the court orders
otherwise, the parties must confer as soon as practicable - and in
any event at least 21 days before a scheduling conference is to be
held or a scheduling order is due under Rule 16(b).

(2) Conference Content; Parties' Responsibilities. In
conferring, the parties must consider the nature and basis of their
claims and defenses and the possibilities for promptly settling or
resolving the case; make or arrange for the disclosures required by
Rule 26(a)(1); anddevelop a proposed discovery plan. The
attorneys of record and all unrepresented parties that have
appeared in the case are jointly responsible for arranging the
conference, for attempting in good faith to agree on the proposed
discovery plan, and for submitting to the court within 14 days after
the conference a written report outlining the plan. The court may
order the parties or attorneys to attend the conference in person.

(3) Discovery Plan. A discovery plan must state the parties'
views and proposals on:

(A) what changes should be made in the timing, form, or
requirement for disclosures under Rule 26(a), including a
statement of when initial disclosures were made or will be made;

(B) the subjects on which discovery may be needed, when
discovery should be completed, and whether discovery should be
conducted in phases or be limited. to or focused on particular
issues;,
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(C) what changes should be made in the limitations on
discovery imposed under these rules or by local rule, and what
other limitations should be imposed; and

(D) any other) orders that the court should issue under Rule
26(c) or under Rule 16(b) and (c).

(4) Expedited Schedule. If necessary to comply with its
expedited schedule for Rule 16(b) conferences, a court may by local
rule:

(A) require the parties' conference to occur less than 21 days
before the scheduling conference is held or a scheduling order is
due under Rule 16(b); and

(B) require the written report outlining the discovery plan to
be filed less than 14 days after the -parties' conference, or excuse
the parties from submitting a written report and permit them to
report orally on their discovery plan at the Rule 16(b)
conference.

(g) Signing Disclosures and Discovery Requests, Responses,
and Objections.

(1) Signature Required; Effect of Signature. Every disclosure
under Rule 26(a)(1) or (a)(3) and every discovery request, response,
or objection must be signed by at least one attorney of record in the
attorney's own name - or by the party personally, if unrepresented
- and must state the signer's address. By signing, an attorney or
party certifies that to the best of the person's knowledge,
information, and belief formed after a reasonable inquiry:

(A) with respect to a disclosure, it is complete and correct as of
the time21 it is made; and

21 Footnote 60 before Style Subcommittee. The SCSSC adopted a style revision that would make
this read "is complete and correct as of the time when it is made." Subcommittee B rejected this
revision as a substantive change and concluded that the matter is so clear that the Advisory
Committee need not consider the matter. To say that a disclosure must be complete and correct
"when" it is made seems to say that the disclosure must be complete and correct. But present Rule
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(B) with respect to a discovery request, response, or objection,
it is:

(i) consistent with these rules and warranted by existing
law or by a nonfrivolous argument for extending, modifying,
or reversing existing law;

(ii) not interposed for any improper purpose, such as to
harass, cause unnecessary delay, or needlessly increase the
cost of litigation eOStS2 2 ; and

(iii) neither unreasonable nor unduly burdensome or
expensive, considering the needs of the case, prior discovery
in the case, the amount in controversy, and the importance of
the issues at stake in the action.

(2) Failure to Sign. Theecurt mu..• t sike Other parties have no
duty to act on an unsigned disclosure, request, response, or
objection until it is signed, and the court must strike it unless the
oisision a signature is promptly eerreted supplied after being the
omission is called to the attorney's or party's attention. Until the
signature is providcd, the other party has -no duty to rczpond. 2 3

(3) Sanction for Improper Certification. If a certification
violates this rule without substantial justification, the court, on
motion or on its own, must impose an appropriate sanction on the
signer, the party on whose behalf the signer was acting, or both.

26(g)(1) deliberately chose "as of the time it is made." An initial disclosure need not be complete
and correct when it is made. It must be made even though the party has not fully investigated its
case and even though another party has made insufficient disclosures or has failed to make any
disclosures. See Rule 26(a)(1)(E).22 Footnote 61 before Style Subcommittee. This change parallels the change made in Rule
ll(b)(1).
2' Footnote 62 before Style Subcommittee. Present Rule 26(g)(2) states that a party is "not ***obligated to take any action with respect to" an unsigned disclosure or discovery request, response,
.or objection. The published Style Rule reduced this to "has no duty to respond." There is a
difference - reactions to properly signed disclosures or discovery activities extend beyond
"respond." The revised version also corrects an inadvertent reference to "the other party" in the
published Style Rule; there may be many other parties.
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The sanction may include an order to pay the reasonable expenses,
including attorney's fees, caused by the violation.

COMMITTEE NOTE

The language of Rule 26 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 26(a)(5)' served en3y as an index of the discovery
methods provided by later rules. It was deleted as redundant.
Deletion does not affect the -right to pursue discovery in addition to
disclosure.

Former Rule 26(b)(1) began with a general statement of the
scope of discovery that appeared to function as a preface to each of the
five numbered paragraphs that followed. This preface has been shifted
to the text of paragraph (1) because it does not accurately reflect the
limits embodied in paragraphs (2), (3), or (4), and because paragraph
(5) does not address the scope of discovery.

The reference to discovery of "books" in former Rule 26(b)(1) was
deleted to achieve consistent expression throughout the discovery
rules. Books remain a proper subject of discovery.

Amended Rule 26(b)(3) states that a party may obtain a copy of
the party's own previous statement "on request." Former Rule 26(b)(3)
expressly made the request procedure available to a nonparty witness,
but did not describe the procedure to be used by a party. This
apparent gap is closed by adopting the request procedure, which
ensures that a party need not invoke Rule 34 to obtain a copy of the
party's own statement.

Rule 26(e) stated the duty to supplement or correct a disclosure
or discovery response "to include information thereafter acquired."
This apparent limit is not reflected in practice; parties recognize the
duty to supplement or correct by providing information that was not
originally provided although it was available at the time of the initial
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disclosure or response. These words are deleted to reflect the actual
meaning of the present rule.24

Former Rule 26(e) used different phrases to describe the time to
supplement or correct a disclosure or discovery response. Disclosures
were to be supplemented "at appropriate intervals." A prior discovery
response must be "seasonably * * * amend[ed]." The fine distinction
between these phrases has not been observed in practice. Amended
Rule 26(e)(1)(A) uses the same phrase for disclosures and discovery
responses. The party must supplement or correct "in a timely
manner."

Former Rule 26(g)(1) did not call for striking an unsigned
disclosure. The omission was an obvious drafting oversight. Amended
Rule 26(g)(2) includes disclosures in the list of matters that the court
must strike unless a 'signature is provided "promptly * * * after being
called to the attorney's or party's attention."

Former Rule 26(b)(2)(A) referred to a "good faith" argument to
extend existing law. Amended Rule 26(b)(1)(B)(i)' changes this
reference to a "nonfrivolous" argument to achieve consistency with
Rule 11(b)(2).

Rule 27. Depositions to Perpetuate Testimony

(a) Before an Action Is Filed.

(1) Petition. A person who wants to perpetuate testimony about
any matter cognizable in a United States court may file a verified-
petition in the district court for the district where any expected
adverse party resides. The petition must ask for an order
authorizing the petitioner to depose the named persons in order to
perpetuate their testimony. The petition must be titled in the
petitioner's name and must show:

24 Footnote 63 before Style Subcommittee. If Rule 26(e) is revised to restore "later-acquired
information" this paragraph should be deleted.
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(A) that the petitioner expects to be a party to an action
cognizable in a United States court but cannot presently bring it
or cause it to be brought;

(B) the subject matter of the expected action and the
petitioner's interest;

(C) the facts, that the petitioner wants to establish by the
proposed testimony and the reasons to perpetuate it;

(D) the names or a description of the persons whom the
petitioner expects to be adverse parties and their addresses, so
far as known; and

(E) the name, address, and expected substance of the
testimony of each deponent.

(2) Notice and Service. At least 20 days before the hearing date,
the petitioner must serve each expected adverse party with a copy
of the petition and a notice stating the time and place of the
hearing. The notice may be served either inside or o~utside the
district or state in the manner provided in Rule 4. If that service
cannot be made with reasonable diligence on an expected adverse
party, the court may order service by publication or otherwise. The
court must appoint an attorney to represent persons not served in
the manner provided in Rule 4 and to cross-examine the deponent if
an unserved person is not otherwise represented. If any expected
adverse party is a minor or is incompetent, Rule 17(c) applies.

(3) Order and Examination. If satisfied that perpetuating the
testimony may prevent a failure or delay of justice, the court must
issue an order that designates or describes the persons whose
depositions may be taken, specifies the subject matter of the
examinations, and states whether the depositions will be taken
orally or by written interrogatories. The depositions may then be
taken under these rules, and the court may issue orders like those
authorized by Rules 34 and 35. A reference in these rules to the
court where an action is pending means, for purposes of this rule,
the court where the petition for the deposition was filed.
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(4) Using the Deposition. A deposition to perpetuate testimony
may be used under Rule 32(a) in any later-filed district-court action
involving the same subject matter if the deposition either was taken
under these rules or, although not so taken, would be admissible in
evidence in the courts of the state where it was taken.

(b) Pending Appeal.

(1) In General. The court where a judgment has been renderedI

may, if an appeal has been taken or may still be taken, permit a
party to depose witnesses to perpetuate their testimony for use in
the event of further proceedings in that court.

(2) Motion. The party who wants to perpetuate testimony may
move for leave to take the depositions, on the same notice and
service as if the action were pending in the district court. The
motion must show:

(A) the name, address, and expected substance of the
testimony of each deponent; and

(B) the reasons for perpetuating the testimony.

(3) Court Order. If the court finds that perpetuating the
testimony may prevent a failure or delay of justice, the court may
permit the depositions to be taken and may issue orders like those
authorized by Rules 34 and 35. The depositions may be taken and
used as any other deposition taken in a pending district-court
action.

(c) Perpetuation by an Action. This rule does not limit a court's
power to entertain an action to perpetuate testimony.

COMMITTEE NOTE

The language of Rule 27 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 28. Persons Before Whom Depositions May Be Taken

(a) Within the United States.

(1) In General. Within the United States or a territory or insular
possession subject to United States jurisdiction, a deposition must
be taken before:

(A) an officer authorized to administer oaths either by federal
law or by the law in the place of examination; or

(B) a person appointed by the court where the action is
pending to administer oaths and take testimony.

(2) Definition of "Officer." The term "officer" in Rules 30, 31,
and 32 includes a person appointed by the court under this rule or
designated by the parties under Rule 29(a).

(b) In a Foreign Country.

(1) In General. A deposition may be taken in a foreign country:

(A) under an applicable treaty or convention;

(B) under a letter of request, whether or not captioned a "letter
rogatory";

(C) on notice, before a person authorized-to administer oaths
either by federal law or by the law in the place of examination;
or

(D) before a person commissioned by the court to administer
any necessary oath and take testimony.

(2) Issuing a Letter of Request or a Commission. A letter of
request, a commission, or both may be issued:

(A) on appropriate terms after an application and notice of it;
and
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(B) without a showing that taking the deposition in another
manner is impracticable or inconvenient.

(3) Form of a Request, Notice, or Commission. When a letter
of request or any other device is used according to a treaty or
convention, it must be captioned in the form prescribed by that
treaty or convention. A letter of request may be addressed "To the
Appropriate Authority in [name of country]." A deposition notice or
a commission must designate by name or descriptive title the
person before whom the deposition is to be taken.

(4) Letter of Request - Admitting Evidence. Evidence
obtained in response to a letter of request need not be excluded
merely because it is not a verbatim transcript, because the
testimony was not taken under oath, or because of any similar
departure from the requirements for depositions taken within the
United States.

(c) Disqualification. A deposition must not be taken before a person
who is any party's relative, employee, or attorney; who is, related to or
employed by any party's attorney; or who is financially interested in
the action.

COMMITTEE NOTE

The language of Rule 28 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 29. Stipulations About Discovery Procedure

Unless the court orders otherwise, the parties may stipulate that:

(a) a deposition may be taken before any person, at any time or place,
on any notice, and in the manner specified - in which event it may be
used in the same way as any other deposition; and
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(b) other procedures governing or limiting discovery be modified - but
a stipulation extending the time for any form of discovery must have
court approval if it would interfere with the time set for completing
discovery, for hearing a motion, or for trial.

COMMITTEE NOTE

The language of Rule 29 has been amended as part of the
general restyling of the Civil Rules to make them more easily,
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 30. Depositions by Oral Examination

(a) When a Deposition May Be Taken.

(1) Without Leave. A party may, by oral questions, depose any
person, including a party, without leave of court except as provided
in Rule 30(a)(2). The deponent's attendance may be compelled by
subpoena under Rule 45.

(2) With Leave. A party must obtain leave of court, and the court
must grant leave to the extent consistent with Rule 26(b)(2):

(A) if the parties have not stipulated to the deposition and:

(i) the deposition would result in more than 10 depositions
being taken under this rule or Rule 31 by the plaintiffs, or by
the defendants, or by the third-party defendants;

(ii) ý the deponent has already been deposed in the case; or

(iii) the party seeks to take the deposition before the time
specified in Rule 26(d), unless the party certifies in the
notice, with supporting facts, that the deponent is expected
to leave the United States and be unavailable for
examination in this country after that time; or

(B) if the deponent is confined in prison.

533



90 FEDERAL RULES OF CIVIL PROCEDURE

(b) Notice of the Deposition; Other Formal Requirements.

(1) Notice in General. A party who wants to depose a person by
oral questions must give reasonable written notice to every other
party. The notice must state the time and place of the deposition
and, if known, the deponent's name and address. If the name is
unknown, the notice must provide a general description sufficient to
identify the person or the particular class or group to which the
person belongs.

(2) Producing Documents. If a subpoena duces tecum is to be
served on the deponent, the materials designated for production, as
set out in the subpoena, must be listed in the notice or in an
attachment. The notice to a party deponent may be accompanied
by a request eeimplyi•- gwith under Rule 34 to produce documents
and tangible things at the deposition.

(3) Method of Recording.

(A) Method Stated in the Notice. The party who notices the
deposition must state in the notice the method for recording the
testimony. Unless the court orders otherwise, testimony may be
recorded by audio, audiovisual, or stenographic means. The
noticing party bears the recording costs. Any party may arrange
to transcribe a deposition that was taken nonstenographically.

(B) Additional Method. With prior notice to the deponent
and other parties, any party may designate another method for
recording the testimony in addition to that specified in the
original notice. That party bears the expense of the additional
record or transcript unless the court orders otherwise.

(4) By Remote Means. The parties may stipulate - or the
court may on motion order - that a deposition be taken by
telephone or other remote means. For the purpose of this rule and
Rules 28(a), 37(a)(2), and 37(b)(1), the deposition takes place where
the deponent answers the questions.

(5) Officer's Duties.
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(A) Before the Deposition. Unless the parties stipulate
otherwise, a deposition must be conducted before an officer
appointed or designated under Rule 28. The officer must begin
the deposition with an on-the-record statement that includes:

(i) the officer's name and business address;

(ii) the date, time, and place of the deposition;

(iii) the deponent's name;

(iv) the officer's administration of the oath or affirmation to
the deponent; and

(v) the identity of all persons present.

(B) Conducting the Deposition; Avoiding Distortion. If
the deposition is recorded nonstenographically, the officer must
repeat the items in Rule 30(b)(5)(A)(i)-(iii) at the beginning of
each unit of the recording medium. The deponent's and
attorneys' appearance or demeanor must not be distorted
through .amer.a or sud. recording techniques,

(C) After the Deposition. At the end of a deposition, the
officer must state on the record that the deposition is complete
and must set out any stipulations made by the attorneys about
custody of the transcript or recording and of the exhibits, or
about any other pertinent matters.

(6) Notice or Subpoena Directed to an Organization. In its
notice or subpoena, a party may name as the deponent a public or
private corporation, a partnership, an association, or a
governmental agency and must describe with reasonable
particularity the matters for examination. The named organization
must then designate one or more officers, directors, or managing
agents, or designate other persons who consent to testify on its
behalf, and it may set out the matters on which each person
designated will testify. A subpoena must advise a nonparty
organization of its duty to make this designation. The persons
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designated must testify about information known or reasonably
available to the organization. This paragraph (6) does not preclude
a deposition by any other procedure allowed by these rules.

(c) Examination and Cross-Examination; Record of the
Examination; Objections; Written Questions.

(1) Examination and Cross-Examination. The examination
and cross-examination of a deponent proceed as they would at trial
under the Federal Rules of Evidence, except Rules 103 and 615.
After putting the deponent under oath or affirmation, the officer
must record the testimony by the method designated under Rule
30(b)(3)(A). The testimony must be recorded by the officer
personally or by a. person acting in the presence and under the
direction of the officer.

(2) Objections. An objection at the time of the examination -
whether to evidence, to a party's conduct, to the officer's
qualifications, to the manner of taking the deposition, or to any
other aspect of the deposition - must be noted on the record, but
the examination -still proceeds; the testimony is taken subject to
any objection. An objection must be stated concisely in a
nonargumentative and, nonsuggestive manner. A person may
instruct a deponent not to answer only when necessary to preserve
a privilege, to enforce a limitation ordered by the court, or to
present a motion under Rule 30(d)(3).

(3) Participating Through Written Questions. Instead of
participating in the oral examination, a party may serve written
questions in a sealed envelope on the party noticing the deposition,
who must deliver them to the officer. The officer must ask the
deponent those questions and record the answers verbatim.

(d) Duration; Sanction; Motion to Terminate or Limit.

(1) Duration. Unless otherwise stipulated or ordered by the
court, a deposition is limited to 1 day, of 7 hours. The court must
allow additional time consistent with Rule 26(b)(2) if needed fer-a
fair cxamination of to fairly examine the deponent or if the
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deponent, another person, or any other circumstance impedes or
delays the examination.

(2) Sanction. The court may impose an appropriate sanction -
including the reasonable expenses and attorney's fees incurred by
any party - on a person who impedes, delays, Or frustrates the fair
examination of the deponent.

(3) Motion to Terminate or Limit.

(A) Grounds. At any time during a deposition, the deponent
or a party may move to terminate or limit it on the ground that
it is being conducted in bad faith or in a manner that
unreasonably annoys, embarrasses, or oppresses the deponent or
party. The motion may be filed in the court where the action is
pending or the deposition is being taken. If the objecting
deponent or party so- demands, the deposition must be
suspended for the time necessary to obtain an order.

(B) Order. The court may order that the deposition be
terminated or may limit its scope and manner as provided in
Rule 26(c). If terminated, the deposition may be resumed only
by order of the court where the action is pending.

(C) Award of Expenses. Rule 37(a)(5) applies to the award of
expenses.

(e) Review by the Witness; Changes.

(1) Review; Statement of Changes. On request by the
deponent or a party before the deposition is completed, the
deponent must be allowed 30 days after being notified by the officer
that the transcript or recording is available in which:

(A) to review the transcript or recording; and

(B) if there are changes in form or substance, to sign a
statement listing the changes and the reasons for making them.
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(2) Changes Indicated in the Officer's Certificate. The officer
must note in the certificate prescribed by Rule 30(f)(1) whether a
review was requested and, if so, must attach any changes the
deponent makes during the 30-day period.

(f) Certification and Delivery; Exhibits; Copies of the
Transcript or Recording; Filing.

(1) Certification and Delivery. The officer must certify in
writing that the witness was duly sworn and that the deposition
accurately records the witness's testimony. The certificate must
accompany the record of the deposition. Unless the court orders
otherwise, the officer must Seal the deposition in an envelope or
package bearing the title of the action and marked "Deposition of
[witness's name]" and must promptly send it to the attorney who
arranged for the transcript or recording. The attorney must store it
under conditions that will protect it against loss, destruction,
tampering, or deterioration.

(2) Documents and Tangible Things.

(A) Originals and Copies. Documents and tangible things
produced for inspection during a deposition must, on a party's
request, be marked for identification and attached to the
deposition. Any party may inspect and copy them. But if the
person who produced them wants to keep the originals, the
person may: I

(i) offer copies to be marked, attached to the deposition,
and then used as originals - after giving all parties a fair
opportunity to verify the copies by comparing them with the
originals; or

(ii) give all parties a fair opportunity to inspect and copy
the originals after they are marked - in which event the
originals may be used as if attached to the deposition.
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(B) Order Regarding the Originals. Any party may move
for an order that the originals be attached to the deposition
pending final disposition of the case.

(3) Copies of the Transcript or Recording. Unless otherwise
stipulated or ordered by the court, the officer must retain the
stenographic notes of a deposition taken stenographically or a copy
of the recording of a deposition taken by another method. When
paid reasonable charges, the officer must furnish a copy of the
transcript or recording to any party or the deponent.

(4) Notice of Filing. A party who files the deposition must
promptly notify all other parties of the filing.

(g) Failure to Attend a Deposition or Serve a Subpoena;
Expenses. A party who, expecting a deposition to be taken, attends in
person or by an attorney may recover reasonable expenses for
attending, including attorney's fees, if the noticing party failed to:

(1) attend and proceed with the deposition; or

(2) serve a subpoena on a nonparty deponent, who consequently
did not attend.

COMMITTEE NOTE

The language of Rule 30 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 31. Depositions by Written Questions

(a) When a Deposition May Be Taken.

(1) Without Leave. A party may, by written questions, depose
any person, including a party, without leave of court except as
provided in Rule 31(a)(2). The deponent's attendance may be
compelled by subpoena under Rule 45.
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(2) With Leave. A party must obtain leave of court, and the court
must grant leave to the extent consistent with Rule 26(b)(2):

(A) if the parties have not stipulated to the deposition and:

(i) the deposition would result in more than 10 depositions
being taken under this rule or Rule 30 by the plaintiffs, or by
the defendants, or by the third-party defendants;

(ii) the deponent has already been deposed in the case; or

(iii) the party seeks to take a deposition before the time
specified in Rule 26(d); or

(B) if the deponent is confined in prison.

(3) Service; Required Notice. A ]party who wants to depose a
person by written questions must serve them on every other party,
with a notice stating, if known, the deponent's name and address.
If the name is unknown, the notice must provide a general
description sufficient to identify the person or the particular class
or group to which the person belongs. The notice must also state
the name or descriptive title and the address of the officer before
whom the deposition will be taken.

(4) Questions Directed to an Organization. A public or
private corporation, a partnership, an association, or a
governmental agency may be deposed by written questions in
accordance with Rule 30(b)(6).

(5) Questions from Other Parties. Any questions to the
deponent from other parties must be served on all parties as
follows: cross-questions, within 14 days after being served with the
notice and direct questions; redirect questions, within 7 days after
being served with cross-questions; and recross-questions, within 7
days after being served with redirect questions. The court may, for
good cause, extend or shorten these times.
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(b) Delivery to the Officer; Officer's Duties. The party who
noticed the deposition must deliver to the officer a copy of all the
questions served and of the notice. The officer must promptly proceed
in the manner provided in Rule 30(c), (e), and (f) to:

(1) take the deponent's testimony in response to the questions;

(2) prepare and certify the deposition; and

(3) send it to the party, attaching a copy of the questions and of
the notice.

(c) Notice of Filing. A party who files the deposition must promptly
notify all other parties of the filing.

COMMITTEE NOTE

The language of Rule 31 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 32. Using Depositions in Court Proceedings

(a) Using Depositions.

(1) In General. At a hearing or trial, all or part of a deposition
may be used against a party on these conditions:

(A) the party was present or represented at the taking of the
deposition or had reasonable notice of it;

(B) it is used to the extent it would be admissible under the
Federal Rules of Evidence if the deponent were present and
testifying; and

(C) the use is allowed by Rule 32(a)(2) through (8).
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(2) Impeachment and Other Uses. Any party may use a
deposition to contradict or impeach the testimony given by the
deponent as a witness, or for any other purpose allowed by the
Federal Rules of Evidence.

(3) Deposition of Party, Agent, or Designee. An adverse party
may use for any purpose the deposition of a party or anyone who,
when deposed, was the party's officer, director, managing agent, or
designee under Rule 30(b)(6) or 31(a)(4).

(4) Unavailable Witness. A party may use for any purpose the
deposition of a witness, whether or not- a party, if the court finds:

(A) that the witness is dead;

(B) that the witness is more than 100 miles from the place of
hearing or trial or is outside the United States, unless it appears
that the witness's absence was procured by the party offering
the deposition;

(C) that the witness cannot attend or testify because of age,
illness, infirmity, or imprisonment;

(D) that the party offering the deposition could not procure the
witness's attendance by subpoena; or

(E) on motion and notice, that exceptional circumstances make
it desirable - in the interest of justice and with due regard to
the importance of live testimony in open court - to permit the
deposition to be used.

(5) Limitations on Use.

(A) Deposition Taken on Short; Notice. A deposition must
not be used against a party who, having received less than 11
days' notice of the deposition, promptly moved for a protective
order under Rule 26(c)(1)(B) requesting that it not be taken or
be taken at a different time or place - and this motion was still
pending when the deposition was taken.
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(B) Unavailable Deponent; Party Could Not Obtain an
Attorney. A deposition taken without leave of court under the
unavailability provision of Rule 30(a)(2)(A)(iii) must not be used
against a party who shows that, when served with the notice, it
could not, despite diligent efforts, obtain an attorney to
represent it at the deposition.

(6) Using Part of a Deposition. If a party offers in evidence
only part of a deposition, an adverse party may require the offeror
to introduce other parts that in fairness should be considered with
the part introduced, and any party may itself introduce any other
parts.

(7) Substituting a Party. Substituting a party under Rule 25
does not affect the right to use a deposition previously taken.

(8) Deposition Taken in an Earlier Action. A deposition
lawfully taken and, if required, filed in any federal- or state-court
action may be used in a later action involving the same subject
matter between the same parties, or their representatives or
successors in interest, to the same extent as if taken in the later
action. A deposition previously taken may also be used as allowed
by the Federal Rules of Evidence.

(b) Objections to Admissibility. Subject to Rules 28(b) and 32(d)(3),
an objection may be made at a hearing or trial to the admission of any
deposition testimony that would be inadmissible if the witness were
present and testifying.

(c) Form of Presentation. Unless the court orders otherwise, a
party must provide a transcript of any deposition testimony the party
offers, but may provide the court with the testimony in nontranscript
form as well. On any party's request, deposition testimony offered in a
jury trial for any purpose other than impeachment must be presented
in nontranscript form, if available, unless the court for good cause
orders otherwise.

(d) Waiver of Objections.
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(1) To the Notice. An objection to an error or irregularity in a

deposition notice is waived unless promptly served in writing on the

party giving the notice.

(2) To the Officer's Qualification. An objection based on

disqualification of the officer before whom a deposition is to bd

taken is waived if not made:

(A) before the deposition begins; or

(B) promptly after the basis for disqualification becomes

known or, with reasonable diligence, could have been known.

(3) To the Taking of the Deposition.

(A) Objection to Competence, Relevance, or Materiality.

An objection to a deponent's competence - or to the competence,
relevance, or materiality of testimony - is not waived by a

failure to make the objection before or during the deposition,
unless the ground for it might have been corrected at that time.

(B) Objection to an Error or Irregularity. An objection to

an error or irregularity at an oral examination is waived if:

(i) it relates to the manner of taking the deposition, the

form of a question or answer, the oath or affirmation, a

party's conduct, or other matters that might have been

corrected at that time; and

(ii) it is not timely made during the deposition.

(C) Objection to a Written Question. An objection to the
form of a written question under Rule 31 is waived if not served

in writing on the party submitting the question within the time

for serving responsive questions or, if the question is a recross-
question, within 5 days after being served with it.

(4) To Completing and Returning the Deposition. An

objection to how the officer transcribed the testimony - or

prepared, signed, certified, sealed, endorsed, sent, or otherwise
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dealt with the deposition - is waived unless a motion to suppress

is made promptly after the 4efeet error or irregularity becomes

known or, with reasonable diligence, could have been known.

COMMITTEE NOTE

The language of Rule 32 has been amended as part of the

general restyling of the Civil Rules to make them more easily

understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic only.

Former Rule 32(a) applied "[a]t the trial or upon the hearing of a

motion or an interlocutory proceeding." The amended rule describes

the same events as "a hearing or trial."

Rule 33. Interrogatories to Parties

(a) In General.

(1) Number. Unless otherwise stipulated or ordered by the

court, a party may serve on any other party no more than 25

written interrogatories, including all discrete subparts. Leave to

serve additional interrogatories may be granted to the extent

consistent with Rule 26(b)(2).

(2) Scope. An interrogatory may relate to any matter that may be

inquired into under Rule 26(b). - An interrogatory is not

objectionable merely because it asks for an opinion or contention

that relates to fact or the application of law to fact, but the court

may order that the interrogatory need not be answered until

designated discovery is complete, or until a pretrial conference or

some other time.

(b) Answers and Objections.

(1) Responding Party. The interrogatories must be answered:

(A) by the party to whom they are directed; or
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(B) if that party is a public or private corporation, a

partnership, an association, or a governmental agency, by any

officer or agent, who must furnish the information available to

the party.

(2) Time to Respond. The responding party must serve its

answers and any objections within 30 days after being served with

the interrogatories. A shorter or longer time may be stipulated to

under Rule 29 or be ordered by the court.

(3) Answering Each Interrogatory. Each interrogatory must,

to the extent it is not objected to, be answered separately and fully

in writing under oath.

(4) Objections. The grounds for objecting to an interrogatory

must be stated with specificity. Any ground not stated in a timely

objection is waived unless the court, for good cause, excuses the

failure.

(5) Signature. The person who makes the answers must sign

them, and the attorney who objects must sign any objections.

(c) Use. An answer to an interrogatory may be used to the extent

allowed by the Federal Rules of Evidence.

(d) Option to Produce -Business Records. If the answer to an

interrogatory may be determined by examining, auditing, compiling,

abstracting, or summarizing a party's business records, and if the

burden of deriving or ascertaining the answer will be substantially the

same for either party, the, responding party may answer by:

(1) specifying the records that must be reviewed, in sufficient

detail to enable' the interrogating party to locate and identify them

as readily as the responding party could; and

(2) giving the interrogating party a reasonable opportunity to

examine and audit the records and to make copies, compilations,

abstracts, or summaries.
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COMMITTEE NOTE

The language of Rule 33 has been amended as part of the

general restyling of the Civil Rules to make them more easily

understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic only.

The final sentence of former Rule 33(a) was a redundant cross-

reference to the discovery moratorium provisions of Rule 26(d). Rule

26(d) is now familiar, obviating any need to carry forward the

redundant cross-reference.

Rule 34. Producing Documents and Tangible Things, or

Entering onto Land, for Inspection and Other Purposes

(a) In General. A party may serve on any other party a request

within the scope of Rule 26(b): 25

(1) to produce and permit the requesting party or its

representative to inspect and copy the following items in the

responding party's possession, custody, or control:

(A) any designated documents -- including writings, drawings,

graphs, charts, photographs, recordings, and other data

compilations from which information can be obtained either

directly or after the responding party translates them into a

reasonably usable form; or

(B) any tangible things - and to test or sample these things;
or

25 Footnote 75 before Style Subcommittee. Professor Kimble proposes a new first sentence for

Style Rule 34(a): "In these Rules, an inspection of documents, tangible things, or land includes the

right to copy, test, sample, measure, survey, or photograph.' Later rules could then refer simply to

"inspection," without adding such words as "and copy." The SCSSC rejected this proposal as

coming too late in the process. Subcommittee A does not support the proposal, but concluded that

it should be presented to the Advisory Committee. Subcommittee A noted that these issues were

discussed extensively during development of the current e-discovery rules; that reliance on

definitions has been resisted in the Style Project; and that this suggestion illustrates the reasons for
resisting definitions - a lawyer reading Rule 45, for example, might not think to look to Rule 34
for a definition of "inspection."
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(2) to permit entry onto designated land or other property

possessed or controlled by the responding party, so that the

requesting party may inspect, measure, survey, photograph, test, or

sample the property or any designated object or operation on it.

(b) Procedure.

(1) Contents of the Request. The request must:

(A) describe with reasonable particularity each item or

category of items to be inspected; and

(B) specify a reasonable time, place, and manner for the
inspection and for performing the related acts.

(2) Responses and Objections.

(A) Time to Respond. The party to whom the request is
directed must respond in writing within 30 days after being
served. A shorter or longer time may be stipulated to under
Rule 29 or be ordered by the court.

(B) Responding to Each Item. For each item or category,
the response must either state that inspection and related
activities will be permitted as requested or state an objection to
the request, including the reasons.

(C) Objections. An objection to part of a request must specify
the part and permit inspection of the rest.

(D) Producing the' Documents. A party producing
documents for inspection must produce them as they are kept in
the usual course of business or must organize and label them to
correspond to the categories in the request.

(c) Nonparties. As provided in Rule 45, a nonparty may be
compelled to produce documents and tangible things or to permit an
inspection.

COMMITTEE NOTE
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The language of Rule 34 has been amended as part of the

general restyling of the Civil Rules to make them more easily

understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic only.

The final sentence in the first paragraph of former Rule 34(b)

was a redundant cross-reference to the discovery moratorium

provisions of Rule 26(d). Rule 26(d) is now familiar, obviating any

need to carry forward the redundant cross-reference.

The redundant reminder of Rule 37(a) procedure in the second

paragraph of former Rule 34(b) is omitted as no longer useful.

Rule 35. Physical and Mental Examinations

(a) Order for an Examination.

(1) In General. The court where the action is pending may order

a party whose mental or physical condition - including blood group

- is in controversy to submit to a physical or mental examination
by a suitably licensed or certified examiner. The court has the

same authority to order a party to produce for examination a person

who is in its custody or under its legal control.

(2) Motion and Notice; Contents of the Order. The order:

(A) may be made only on motion for good cause and on notice
to all parties and the person to be examined; and

(B) must specify the time, place, manner, conditions, and scope
of the examination, as well as the person or persons who will

perform it.

(b) Examiner's Report.

(1) Request by the Party or Person Examined. The party who

moved for the examination must, on request, deliver to the

requester a copy of the examiner's report, together with like reports

of all earlier examinations of the same condition. The request may
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be made by the party against whom the examination order was

issued or by the person examined.

(2) Contents. The examiner's report must be in writing and must

set out in detail the examiner's findings, including diagnoses,
conclusions, and the results of any tests.

(3) Request by the Moving Party. After delivering the reports,

the party who moved for the examination may request - and is
entitled to receive - from the party against whom the examination
order was issued like reports of all earlier or later examinations of
the same condition. But those reports need not be delivered by the
party with custody or control of the person examined if the party
shows that it could not obtain them.

(4) Waiver of Privilege. By requesting and obtaining the
examiner's report, or by deposing the examiner, the party examined
waives any privilege it may have -- in that action or any other
action involving the same controversy - concerning testimony
about all examinations of the same condition.

(5) Failure to Deliver a Report. The court on motion may order
- on just terms - that a party deliver the report of an
examination. If the report is not provided, the court may exclude
the examiner's testimony at trial.

(6) Scope. This subdivision (b) applies also to an examination
made by the parties' stip•l--atio' agreement, 26 unless the
stip•lati agreement states otherwise. This subdivision does not
preclude obtaining an examiner's report or deposing an examiner
under other rules.

COMMITTEE NOTE

26 Footnote 77 before Style Subcommittee. Despite the global preference for "stipulation," the

SCSSC and Subcommittee A agreed that "agreement" is better in the context of Rule 35(b). The
rule should encourage out-of-court use of Rule 35 by party agreement in keeping with the general
conduct of discovery by the parties.
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The language of Rule 35 has been amended as part of the

general restyling of the Civil Rules' to make them more easily

understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic only.

Rule 36. Requests for Admission

(a) Scope and Procedure.

(1) Scope. A party may serve on any other party a written

request to admit, for purposes of the pending action only, the truth

of any matters within the scope of Rule 26(b)(1) relating to:

(A) facts, the application of law to fact, or opinions about

either; and

(B) the genuineness of any described documents.

(2) Form; Copy of a Document. Each matter must be

separately stated. A request to admit the genuineness of a

document must be accompanied by a copy of the document unless it

is, or has been, otherwise furnished or made available for inspection

and copying.

(3) Time to Respond; Effect of Not Responding. A matter is

admitted unless, within 30 days after being served, the party to

whom the request is directed serves on the requesting party a

written answer or objection addressed to the matter and signed by

the party or its attorney. A shorter or longer time for responding
may be stipulated to under Rule 29 or be ordered by the court.

(4) Answer. If a matter is not admitted, the answer must

specifically deny it or state in detail why the answering party

cannot truthfully admit or deny it. A denial must fairly respond to

the substance of the matter; and when good faith requires that a

party qualify an answer or deny only a part of a matter, the answer

must specify the part admitted and qualify or deny the rest. The

answering party may assert lack of information or knowledge or

information as a reason for failing to admit or deny only if the party
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states that it has made reasonable inquiry and that the information
it knows or can readily obtain is insufficient to enable it to admit or
deny.

(5) Objections. The grounds for objecting to a request must be
stated.

(6) Matter Presenting a Trial iss A party must not object to
a . .equest solely on the ground that it the request presents a
genuine issue for trial. The party . -.....- dny the matter or- state
why it cannot admit Or- dcny. 7

(._6) Motion Regarding the Sufficiency of an Answer or
Objection. The requesting party may move to determine the
sufficiency of an answer or objection. Unless the court finds an
objection justified, it must order that an answer be served. On
finding that an answer does not comply with this rule, the court
may order either that the matter is admitted or that an amended
answer be served. The court may defer its final decision until a
pretrial conference or a specified time before trial. 'Rule 37(a)(5)
applies to an award of expenses.

(b) Effect of an Admission; Withdrawing or Amending It. A
matter admitted under this rule is conclusively established unless the
court, on motion, permits the admission to be withdrawn or amended.
Subject to Rule 16(d)and. (e), the court may permit withdrawal or
amendment if it would promote the presentation of the merits of the
action and if the court is not persuaded that it would prejudice the
requesting party in maintaining or defending the action on the
merits.28  An admission under this rule is not an admission for any

27 Footnote 80 before Style Subcommittee. The SCSSC and Subcommittee A agreed to delete the

final sentence as redundant with Rule 36(a)(4), which describes the duty to answer and establishes
the right to assert a lack of knowledge or information.
28 Footnote 81 before Style Subcommittee. The problem of integrating Rule 36(b) with Rule

16(e) is discussed with Rule 16(e). It is agreed that Rule 36(b) should not refer to Rule 16(d).
The Subcommittees agree that an admission adopted at a final pretrial conference should be
protected by the Rule 16(e) test that allows modification of a final pretrial conference order only
on showing manifest injustice. The question is whether this test should apply only to an admission
specifically identified in the final pretrial conference order, or whether the protection should
extend to an admission that is adopted without reciting the adoption as action taken.
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other purpose and cannot be used against the party in any other

proceeding.

COMMITTEE NOTE

The language of Rule 36 has been amended as part of the

general restyling of the Civil Rules to make them more easily

understood and to make style and terminology consistent throughout

the rules. These changes are intended to be stylistic only.

The final sentence of the first paragraph of former Rule 36(a)

was a redundant cross-reference to the discovery moratorium

provisions of Rule 26(d). Rule 26(d) is now familiar, obviating any

need to carry forward the redundant cross-reference. The redundant

reminder of Rule 37(c) in the second paragraph was likewise omitted.

Rule) 37. Failure to Make Disclosures or to Cooperate in

Discovery; Sanctions

(a) Motion for an Order Compelling Disclosure or Discovery.

(1) In General. On notice to other parties and all affected

persons, a party may move for an order compelling disclosure or

discovery. The motion must include a certification that the movant

has in good faith conferred or attempted to confer with the person

or party failing to make disclosure or discovery in an effort to obtain

it without court action.

(2) Appropriate Court. A motion for an order to a party must be

made in the court where the action is pending. A motion for an

order to a nonparty must be made in the court where the discovery
is or will be taken.

(3) Specific Motions.

(A) To Compel Disclosure. If a party fails to make a

disclosure required by Rule 26(a), any other party may move to

compel disclosure and for appropriate sanctions.
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(B) To Compel a Discovery Response. A party seeking

discovery may move for an order compelling an answer,

designation,, production, or inspection. This motion may be

made if:

(i) a deponent fails to answer a question asked under Rule

30 or 31;

(ii) a corporation or other entity fails to make a designation

under Rule 30(b)(6) or 31(a)(4);

(iii) a party fails to answer an interrogatory submitted

under Rule 33; or

(iv) a party fails to respond that inspection will be
permitted'- or fails' to permit inspection - as requested
under Rule 34.

(C) Related to a Deposition. When taking an oral

deposition, the party asking a question may complete or adjourn
the examination before moving for an order.

(4) Evasive' or Incomplete Disclosure, Answer, or Response.
For purposes of this subdivision (a), an evasive or incomplete
disclosure, answer, or response must be treated as a failure to
disclose, answer, or respond.

(5) Payment of Expenses; Protective Orders.

(A) If the Motion Is Granted (or Disclosure or Discovery
Is Provided After Filing). If the motion is granted - or if the

disclosure or requested discovery is provided after the motion
was filed - the court must, after giving an opportunity to be
heard, require the party or deponent whose conduct necessitated
the motion, the party or attorney advising that conduct, or both
to pay the movant's reasonable expenses incurred in making the

motion, including attorney's fees. But the court must not order
this payment if:
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(i) the movant filed the motion before attempting in good

faith to obtain the disclosure or discovery without court

action;

(ii) the opposing party's nondisclosure, response, or

objection was substantially justified; or

(iii) other circumstances make an award of expenses
unjust.

(B) If the Motion Is Denied. If the motion is denied, the
court may issue any protective order authorized under Rule
26(c) and must, after giving an olpportunity to be heard, require
the movant, the attorney filing the motion, or both to pay the
party or deponent who opposed the motion its reasonable
expenses incurred in opposing the motion, including attorney's
fees. But the court must not order this payment if the motion
was substantially justified or other circumstances make an
award of expenses unjust.

(C) If the Motion Is Granted in Part and Denied in Part.
If the motion is granted in part and denied in part, the court
may issue any protective order authorized under Rule 26(c) and
may, after giving an opportunity to be heard, apportion the
reasonable expenses for the motion.

(b) Failure to Comply with a Court Order.

(1) Sanctions in the District Where the Deposition Is Taken.
If the court where the discovery is taken orders a deponent to be
sworn or to answer a question and the deponent fails to obey, the
failure may be treated as contempt of court.

(2) Sanctions in the District Where the Action Is Pending.

(A) For Not Obeying a Discovery Order. If a party or a
party's officer, director, or managing agent - or a witness

designated under Rule 30(b)(6) or 31(a)(4) - fails to obey an
order to provide or permit discovery, including an order under
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Rule 26(f), 35, or 37(a), the court where the action is pending

may issue further just orders. They may include the following:

(i) directing that the matters embraced in the order or

other designated facts be taken as established for purposes of

the action, as the prevailing party claims;

(ii) prohibiting the disobedient party from supporting or

opposing designated claims or defenses, or from introducing

designated matters in evidence;

(iii) striking pleadings in whole or in part;

(iv) staying further proceedings until the order is obeyed;

(v) dismissing the action or proceeding in whole or in part;

(vi) rendering a default judgment against the disobedient
party; or

(vii) treating as contempt of court the failure to obey any

order except an order to submit to a physical or mental

examination.

(B) For Not Producing a Person for Examination. If a

party fails to comply with an order under Rule 35(a) requiring it
to produce another person for examination, the court may issue
any of the orders listed in Rule 37(b)(2)(A)(i)-(vi), unless the

disobedient party shows that it cannot produce the other person.

(C) Payment of Expenses. Instead of or in addition to the
orders above, the court must order the disobedient party, the
attorney advising that party, or both to pay the reasonable

expenses, including attorney's fees, caused by the failure, unless
the failure was substantially justified or other circumstances
make an award of expenses unjust.

(c) Failure to Disclose, to Amend an Earlier Response, or to
Admit.
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(1) Failure to Disclose or Amend. If a party fails to disclose the

information required by Rule 26(a) -- or to provide the additional or

corrective information required by Rule 26(e) - the party is not

allowed to use a" that information or witness to supply evidence on
a motion, at a hearing, or at a trial any witness or info-rmation not
so diselos , 29 unless the failure was substantially justified or is

harmless. In addition to or instead, of this sanction, the court, on
motion and after giving an opportunity to be heard:

(A) may order payment of the reasonable expenses, including
attorney's fees, caused by the failure;

(B) may inform the jury of the party's failure; and

(C) may impose other appropriate sanctions, including any of
the orders listed in Rule 37(b)(2)(A)(i)-(vi).

(2) Failure to Admit. If a party fails to admit what is requested
under Rule 36 and if the requesting party later proves a document
to be genuine or the matter true, the requesting party may move
that the party who failed to admit pay the reasonable expenses,
including attorney's fees, incurred in making that proof. The court
must so order unless:

(A) the request was held objectionable under Rule 36(a);

(B) the admission sought was of no substantial importance;

(C) the party failing to admit had a reasonable ground to
believe that it might prevail on the matter; or

(D) there was other good reason for the failure to admit.

29 Footnote 83 before Style Subcommittee. As published, Style Rule 37(c)(1) carried forward a

glitch in present Rule 37(c)(1) - "disclose" is used first to refer to Rule 26(a) disclosures, and
then shifts meaning to refer to information not revealed as required by the Rule 26(e) duty to
supplement. The SCSSC approved a revision that referred to "unrevealed information."
Subcommittee A recommends the further revision shown in text.
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(d) Party's Failure to Attend Its Own Deposition, Serve
Answers to Interrogatories, or Respond to a Request for
Inspection.

(1) In General.

(A) Motion; Grounds for Sanctions. The court where the
action is pending may, on motion, order sanctions if:

(i) a party or a party's officer, director, or managing agent
- or a person designated under Rule 30(b)(6) or 31(a)(4) -
fails, after being served with proper notice, to appear for that
person's deposition; or

(ii) a party, after being properly served with
interrogatories under Rule 33 or a request for inspection
under Rule 34, fails to serve its answers, objections, or
written response.

(B) Certification. A motion for sanctions for failing to answer
or respond must include a certification that the movant has in
good faith conferred or attempted to confer with the party failing
to act in an effort to obtain the answer or response without court
action.

(2) Unacceptable Excuse for Failing to Act. A failure
described in Rule 37(d)(1)(A) is not excused on the ground that the
discovery sought was objectionable, unless the party failing to act
has a pending motion for a protective order )under Rule 26(c).

(3) Types of Sanctions. Sanctions may include any of the orders
listed in Rule 37(b)(2)(A)(i)-(vi). Instead of or in addition to these
sanctions, the court must require the party failing to act, the
attorney advising that party, or both to pay the reasonable
expenses, including attorney's fees, caused by the failure, unless the
failure was substantially justified or other circumstances make an
award of expenses unjust.
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(e) Failure to Participate in Framing a Discovery Plan. If a
party or its attorney fails to participate in good faith in developing and
submitting a proposed discovery plan as required by Rule 26(f), the
court may, after giving an opportunity to be heard, require that party
or attorney to pay to any other party the reasonable expenses,
including attorney's fees, caused by the failure.

COMMITTEE NOTE

The language of Rule 37 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

TITLE VI. TRIALS

Rule 38. Right to a Jury Trial; Demand

(a) Right Preserved. The right of trial by jury as declared by the
Seventh Amendment to the Constitution - or as provided by a federal
statute - is preserved to the parties inviolate.

(b) Demand. On any issue triable of right by a jury, a party may
demand a jury trial by: I

(1) serving the other parties with a written demand - which may
be included in a pleading - no later than 10 days after the last
pleading directed to the issue is served; and

(2) filing the demand in accordance with Rule 5(d).

(c) Specifying Issues. In its demand, a party may specify the issues
that it wishes to have tried by a jury; otherwise, it is considered to
have demanded a jury trial on all the issues so triable. If the party has
demanded a jury trial on only some issues, any other party may -
within 10 days after being served with the demand or within a shorter
time ordered by the court - serve a demand for a jury trial on any
other or all factual issues triable by jury.
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(d) Waiver; Withdrawal. A party waives a jury trial unless its
demand is properly served and filed. A proper demand may be
withdrawn only if the parties consent.

(e) Admiralty and Maritime Claims. These rules do not create aright to a jury trial on issues in a claim designiated as that is an
admiralty or maritime claim under Rule 9(h).

COMMITTEE NOTE

The language of Rule 38 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 39. Trial by Jury or by the Court

(a) When a Demand Is Made. When a jury trial has been demanded
under Rule 38, the action must be designated on the docket as a jury
action. The trial on all issues so demanded must be by jury unless:

(1) the parties or their attorneys file a stipulation to a nonjury
trial or so stipulate on the record in open court; 30 or

(2) the court, on motion or on its own, finds that on some or all of
those issues there is no federal right to a jury trial.

30 Footnote 84 before Style Subcommittee. Present Rule 39(a) provides that after a demand forjury trial the parties can consent to nonjury trial by filing a written stipulation "or by an oralstipulation made in open court and entered in the record." Style Rule 39(a)(1) referred to astipulation on the record, omitting "open court." The SCSSC prefers the Style Rule as published,but expressed uncertainty whether the question involves more than style. The argument foromitting "in open court" is that what is important is that the stipulation be on the record -something not generally required in the multiple provisions for stipulations. Requiring that thestipulation be made in open court adds an element of potential confusion - i's a stipulationentered on the record of a pretrial conference held in chambers one made "in open court"? Is thereany conceivable reason for insisting on an opportunity for the public to be present when the partiesagree to waive a previously filed jury-trial demand? Professor Rowe concludes that "practiceseems to differ from current phrasing" and to uphold waivers of previously demanded jury trialsby something short of "oral stipulation in open court." He recommends that deletion of "in open
court" be included in the Style-Substance track.
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(b) When No Demand Is Made. Issues on which a jury trial is not

(properly demanded are to be tried by the court. But the court may, on
motion, order a jury trial on any issue for which a jury might have
been demanded.

(c) Advisory Jury; Jury Trial by Consent. In an action not triable
of right by a jury, the court, on motion or on its own:

(1) may try any issue with an advisory jury; or

(2) may, with the parties' consent, try any issue by a jury whose
verdict has the same effect as if a jury trial had been a matter of
right, unless the action is against the United States and a federal
statute provides for a nonjury trial.

COMMITTEE NOTE

The language of Rule 39 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 40. Scheduling Cases for Trial

Each court must provide by rule for scheduling trials without request
- or on a party's request with notice to the other parties.3 ' The court
must give priority to actions entitled to priority by a federal statute.

COMMITTEE NOTE

The language of Rule 40 has been amended as part of the
general restyling of the Civil Rules to make them more easily

31 Footnote 85 before Style Subcommittee. Present Rule 40 recognizes that a local rule may
provide for scheduling trials in "such other manner as the courts deem expedient." TheBankruptcy Rules Committee asked whether omission of this clause raises doubts about thevalidity of "self-calendaring" systems that enable a party to pick an available trial date without
prior notice to other parties. This question will be moot if Style-Substance Rule 40 is approved -it provides simply that "[e]very court must provide by rule for scheduling trials." The SCSSC and
Subcommittee A agreed that there is no need to revise Style Rule 40 even if Style-Substance Rule
40 is not adopted.
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understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic
only.

Rule 41. Dismissal of Actions

(a) Voluntary Dismissal.

(1) By the Plaintiff.

(A) Without a Court Order. Subject to Rules 23(e), 23.1(c),
23.2, and 66 and any applicable federal statute, the plaintiff
may dismiss an action without a court order by filing:

(i) a notice of dismissal before the opposing party serves
either an answer or a motion for summary judgment; or

(ii) a stipulation of dismissal signed by all parties who
have appeared.

(B) Effect. Unless the notice or stipulation states otherwise,
the dismissal is without prejudice. But if the plaintiff previously
dismissed any federal- or state- court action based on or
including the same claim, a notice of dismissal operates as an
adjudication on the merits.

(2) By Court Order; Effect. Except, as provided in Rule 41(a)(1),
an action may be dismissed at the plaintiffs request only by court
order, on terms that the court considers proper. If a defendant has
pleaded a counterclaim before being served with the plaintiffs
motion to dismiss, the action may be dismissed over the defendant's
objection only if the counterclaim can remain pending for
independent adjudication. Unless the order states otherwise, a
dismissal under this paragraph (2) is without prejudice.

(b) Involuntary Dismissal; Effect. If the plaintiff fails to prosecute
or to comply with these rules or a court order, a defendant may move to
dismiss the action or any claim against it. Unless the dismissal order
states otherwise, a dismissal under this subdivision (b) and any
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dismissal not under this rule - except one for lack of jurisdiction,
improper venue, or failure to join a party under Rule 19 - operates as
an adjudication on the merits.

(c) Dismissing a Counterclaim, Crossclaim, or Third-Party
Claim. This rule applies to a dismissal of any counterclaim,
crossclaim, or third-party claim. A claimant's voluntary dismissal
under Rule 41(a)(1)(A)(i) must be made:

(1) before a responsive pleading is served; or

(2) if there is no responsive pleading, before evidence is introduced
at a hearing or trial.

(d) Costs of a Previously Dismissed Action. If a plaintiff who
previously dismissed an action in any court files an action based on or
including the same claim against the same defendant, the court:

(1) may order the plaintiff to pay all or part of the costs of that
previous action; and

(2) may stay the proceedings until the plaintiff has complied.

COMMITTEE NOTE

The 'language of Rule 41 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

When Rule 23 was amended in 1966, Rules 23.1 and 23.2 were
separated from Rule 23. Rule 41(a)(1) was not then amended to reflect
the Rule 23 changes. In 1968 Rule 41(a)(1) was amended to correct the
cross-reference to what had become Rule 23(e), but Rules 23.1 and 23.2
were inadvertently overlooked. Rules 23.1 and 23.2 are now added to
the list of exceptions in Rule 41(a)(1)(A). This change does not affect
established meaning. Rule 23.2 explicitly incorporates Rule 23(e), and
thus was already absorbed directly into the exceptions in Rule 41(a)(1).
Rule 23.1 requires court approval of a compromise or dismissal in
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language parallel to Rule 23(e) and thus supersedes the apparent right
to dismiss by notice of dismissal.

Rule 42. Consolidation; Separate Trials

(a) Consolidation. If actions before the court involve a common
question of law or fact, the court may:

(1) join for hearing or trial any or all matters at issue in the
actions;

(2) consolidate the actions; and or

(3) issue any other orders to avoid unnecessary cost or delay.

(b) Separate Trials. For convenience, to avoid prejudice, or to
expedite and economize, the court may order a separate trial of one or
more separate issues, claims, crossclaims, counterclaims, or third-
party claims. When ordering a separate trial, the court must preserve
any federal right to a jury trial.

COMMITTEE NOTE

The language of Rule 42 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 43. Taking Testimony

(a) In Open Court. At trial, the witnesses' testimony must be taken
in open court unless a federal statute, the Federal Rules of Evidence,
these rules, or other rules adopted by the Supreme Court provide
otherwise. For good cause lin compelling circumstances32 and with
appropriate safeguards, the court may permit testimony in open court
by contemporaneous transmission from a different location.

32 Footnote 88 before Style Subcommittee. The "for good cause" intensifier was restored from the
present rule because it was deliberately included to emphasize, however redundantly, the need to,insist on live testimony unless compelling circumstances justify transmission from a different
location.
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(b) Affirmation Instead of an Oath. When these rules require an
oath, a solemn affirmation suffices.

(c) Evidence on a Motion. When a motion relies on facts outside the
record, the court may hear the matter on affidavits or may hear it
wholly or partly on oral testimony or on depositions.

(d) Interpreter. The court may appoint an interpreter of its choosing;
fix reasonable compensation to be paid from funds provided by law or
by one or more parties; and tax the compensation as costs.

COMMITTEE NOTE

The language of Rule 43 has -been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.33

Rule 44. Proving an Official Record

(a) Means of Proving.

(1) Domestic Record. Each of the following evidences an official
record - or an entry in it - that is otherwise admissible and is
kept within the United States, any state, district, or
commonwealth, or any territory subject to the administrative or
judicial jurisdiction of the United States:

(A) an official publication of the record; or

(B) a copy attested by the officer with legal custody of the
record - or by the officer's deputy - and accompanied by a

33 Footnote 89 before Style Subcommittee. The Bankruptcy Rules Committee made a suggestion
that the Committee Note should state that subdivisions (d), (e), and (f) of former Rule 43 have
been redesignated as subdivisions (b), (c), and (d) to reflect the prior abrogation of sometime
subdivisions (b) and (c). The SCSSC agreed to add this language to the Committee Note. Asimilar suggestion for Rule 12 is discussed with Rule 12. Subcommittee A decided that the Rule
12 note should be revised only if there is a special risk of confusion for future researchers in the
Bankruptcy Rules. The same disposition is recommended here.
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certificate that the officer has custody. The certificate must be
made under seal:

(i) by a judge of a court of record in the district or political
subdivision where the record is kept; or

(ii) by any public officer with a seal of office and with
official duties in the district or political subdivision where the
record is kept.

(2) Foreign Record.

(A) In General. Each of the following evidences a foreign
official record - or an entry in it - that is otherwise
admissible:

(i) an official publication of the record; or

(ii) the record - or a copy - that is attested by an
authorized person and is accompanied either by a final
certification of genuineness or by a certification under a
treaty or convention to which the United States and the
country where the record is located are parties.

(B) Final Certification of Genuineness. A final
certification must certify the genuineness of the signature and
official position of the attester or of any foreign official whose
certificate of genuineness relates to the attestation or is in a
chain of certificates of genuineness relating to the attestation. A
final certification may be made by a secretary of a United States
embassy or legation; by a consul general, vice consul, or consular
agent of the United States; or by a diplomatic or consular official
of the foreign country assigned or'accredited to the United
States.

(C), Other Means of Proof. If all parties have had a
reasonable opportunity to investigate a foreign record's
authenticity and accuracy, the court may, for good cause, -either:
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(i) admit an attested copy without final certification; or

(ii) permit the record to be evidenced by an attested
summary with or without a final certification.

(b) Lack of a Record. A written statement that a diligent search of
designated records revealed no record or entry of a specified tenor is
admissible as evidence that the records contain no such record or
entry. For domestic records, the statement must be authenticated
under Rule 44(a)(1). For foreign records, the statement must comply
with (a) (2) (C) (ii).

(c) Other Proof. A party may prove an official record - or an entry
or lack of an entry in it - by any other method authorized by law.

COMMITTEE NOTE

The language of Rule 44 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 44.1. Determining Foreign Law

A party who intends to raise an issue about a foreign country's law
must give notice by a pleading or other writing.34 In determining
34 Footnote 90 before Style Subcommittee. Present Rule 44.1 requires a party who intends to
raise an issue of foreign law to "give notice by pleadings or other reasonable written notice."
Style Rule 44.1 refers only to "a pleading or other writing." The SCSSC concluded that there is no
need to restore "reasonable" to the rule text. Subcommittee A discussion identified this as a
difficult issue. Notice at a reasonable time is important - it is often difficult to contest issues of
foreign law, and often it is necessary to rely on expert testimony. The 1966 Committee Note
emphasizes the elements to be considered in determining whether notice is reasonable, looking tothe importance of the issue, the stage the case has reached, and the reasons for not raising the issue
earlier. Professor Rowe's research indicates that the decision to include "reasonable" was "highly
deliberate," and that the word should be retained'in the Style Rule. The argument against restoring
"reasonable" is the familiar argument from negative implication - most rules, including those
addressing notice, do not say "reasonable." If "reasonable" is used here, it might be argued that
other acts need not be reasonable. Still, few courts will waste time in rejecting arguments that aparty can act unreasonably. Subcommittee A decided that the Advisory Committee should decide.
One formulation would be: "must give notice by a pleading or-ether plead it or give other
reasonable notice in writing."
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foreign law, the court may consider any relevant material or source,
including testimony, whether or not submitted by a party or admissible
under the Federal Rules of Evidence. The court's determination must
be treated as a ruling on a question of law.

COMMITTEE NOTE

The language of Rule 44.1 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 45. Subpoena

(a) In General.

(1) Form and Contents.

(A) Requirements. Every subpoena must:

(i) state the court from which it issued;

(ii) state the title of the action, the court in which it is
pending, and its civil-action number;

(iii) command each person to whom it is directed to do the
following at a specified time and place: attend and testify;
produce and permit the inspection and copying of designated
documents or tangible things in that person's possession,
custody, or control; or permit the inspection of premises; and

(iv) set out the text of Rule 45(c) and (d).

(B) Command to Produce Materials or Permit
Inspection. A command to produce documents or tangible
things or to permit inspection may be included in a subpoena
commanding attendance at a deposition, hearing, or trial, or
may be set out in a separate subpoena.
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(C) Notice of Method for Recording Deposition
Testimony. A subpoena commanding attendance at a
deposition must state the method for recording the testimony.3 5

(2) Issued from Which Court. A subpoena must issue as
follows:

(A) for attendance at a hearing or trial, from the court for the
district where the hearing or trial is to be held;

(B) for attendance at a deposition, from the court for the
district where the deposition is to be taken; and

(C) for production or inspection, if separate from a subpoena
commanding a person's attendance, from the court for the
district where the production or inspection is to bemade.

(3) Issued by rhem the Clerk. The clerk must issue a
subpoena, signed but otherwise in blank, to a party who requests it.
That party must complete it before service.
(4) Issued by an Attorney. An attorney, au an officer of the
e..e-t, also may issue and sign a subpoena f&om as an officer of:

(A) a court in which the attorney is authorized to practice; or

(B) a court for a district where a deposition is to be taken or
production is to be made, if the attorney is authorized to practice
in the court where the action is pending.36

(b) Service.

(1) By Whom; Tendering Fees; Serving a Copy of Certain
Subpoenas. Any person who is at least 18 years old and not a

35 This issue was not footnoted before the Style Subcommittee. This provision is relocated from
present new (2005) Rule 45(a)(2)(B). It does not belong in paragraph (2), which otherwise deals
only with identifying the court from which a subpoena issues.
36 This issue was not footnoted before the Style Subcommittee. This addition of a new paragraphresponds to a suggestion that it is awkward to speak as if an attorney issues a subpoena from acourt. The same change could instead be made as a continuing part of paragraph (3).
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party may serve a subpoena. Serving a subpoena requires
delivering a copy to the named person and, if the subpoena requires
that person's attendance, tendering the fees for 1 day's attendance
and the mileage allowed by law. Fees and mileage need not be
tendered when the subpoena issues on behalf of the United States
or any of its officers or agencies. If the subpoena commands the
production of documents or tangible things or the inspection of
premises before trial, then before it is served, a notice must be
served on each party.

(2) Service in the United States. Subject to Rule 45(c)(3)(A)(ii),
a subpoena may be served at any place:

(A) within the district of the issuing court;

(B)' outside that district but within 100 miles of the place
specified for the deposition, hearing, trial, production, or
inspection;

(C) within the state of the issuing court if a state statute or
court rule allows service at that' place of a subpoena issued by a
state court of general jurisdiction sitting in the place specified
for the deposition, hearing, trial, production, or inspection; or

(D) that the court authorizes on motion and for good cause, if a
federal statute so provides.

(3) Service in a Foreign Country., 28 U.S.C. § 1783 governs
issuing and serving a subpoena directed to a United States national
or resident who is in a foreign country.

(4) Proof of Service. Proving service, when necessary, requires
filing with the issuing court a statement showing the date and
manner of service and the names of the persons served. The
statement must be certified by the server.

(c) Protecting a Person Subject to a Subpoena.
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(1) Avoiding Undue Burden or Expense; Sanctions. A party
or attorney responsible for issuing and serving a subpoena musttake reasonable steps to avoid imposing undue burden or expense
on a person subject to the subpoena. The issuing court must
enforce this duty and impose an appropriate sanction - which mayinclude lost earnings and reasonable attorney's fees - on a party or
attorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A person commanded to
produce designated documents or tangible things, or to permit
the inspection of premises, need not appear in person at the
place of production or inspection unless also commanded to
appear for a deposition, hearing, or trial.

(B) Objections. A person commanded to produce designated
materials documents or tangible things or to permit inspection
may serve on the party or attorney designated in the subpoena a
written objection to inspecting or copying any or all of thedesign"at materials or to inspecting the premises. The
objection must be served before the earlier of the time specified
for compliance or 14 days after the subpoena is served. If an
objection is made, the following rules apply:

(i) At any time, on notice to the commanded person, the
serving party may move the issuing court for an order
compelling production, inspection, or copying.

(ii) Inspection and copying may be done required only as
directed in the order,37 and the order must protect a person
who is neither a party nor a party's officer from significant
expense resulting from compliance.

Footnote 95 before Style Subcommittee. The present rule says that if an objection is made '"theparty serving the subpoena shall not be entitled to inspect and copy." A comment expressedconcern that the Style Rule implies that the parties cannot resolve the objection by agreementwithout court order - if inspection is to be "done," it is only as directed by the court. The SCSSCdecided that this implication is too strained to cause trouble. Subcommittee A, however,
recommends a change to "required" to eliminate any doubt.
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(3) Quashing or Modifying a Subpoena.

(A) When Required. On timely motion, the issuing court
must quash or modify a subpoena'that:

(i) fails to allow a reasonable time to comply;

(ii) requires a person who is neither a party nor a party's
officer to travel more than 100 miles from where that person
resides, is employed, or regularly transacts business in
person - except that, subject to Rule 45(c)(3)(B)(iii), the
person may be commanded to attend a trial by traveling from
any such place within the state where the trial is held;

(iii) requires disclosure of privileged or other protected
matter, if no exception or waiver applies; or

(iv) subjects a person to undue burden.

(B) When Permitted. To protect a person subject to or
affected by a subpoena, the issuing court may, on motion, quash
or modify the subpoena if it requires:

(i) disclosing a trade secret or other confidential research,
development, or commercial information;

(ii) disclosing an unretained expert's opinion or
information that does not describe specific occurrences in
dispute and results from the expert's study that was not
requested by a party; or

(iii) a person who is neither a iparty nor a party's officer to
incur substantial significant38 expense to travel more than
100 miles to attend trial.

3' Footnote 96 before Style Subcommittee. Subcommittee A recommends that this change not bemade - that "substantial" remain in the rule. The SCSSC decided to change "substantial" to"significant." This question was much debated before publication. Style Rule 45(c)(2)(B)(ii)carries forward the present rule: the order enforcing a subpoena to produce documents or tangible
things must protect a nonparty from "significant" expense. As published, Style Rule
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(C) Specifying Conditions as an Alternative. In the
circumstances described in Rule 45(c)(3)(B), the court may,
instead of quashing or modifying a subpoena, order appearance
or production under specified conditions if the serving party:

(i) shows a substantial need for the testimony or material
that cannot be otherwise met without undue hardship; and

(ii) ensures that the subpoenaed person will be reasonably
compensated.

(d) Duties in Responding to a Subpoena.

(1) Producing Documents. A person responding to a subpoena
to produce documents must produce them as they are kept in the
ordinary course of business or must organize and label them to
correspond to the categories in the demand.

(2) Claiming Privilege or Protection. A person withholding
subpoenaed information under a blaim that it is privileged or
subject to protection as trial-preparation material must:

(A) expressly asse•t make the claim; and

(B) describe the nature of the withheld documents,
communications, or tangible things in a manner that, without
revealing information itself privileged or protected, will enable
the parties to assess the claim.

(e) Contempt. The issuing court may hold in contempt a person who,
having- been served, fails without adequate excuse to obey the
45(c)(3)(B)(ii) carried forward the present rule's provision for quashing or modifying a subpoenato attend trial if it requires a nonparty to incur "substantial" expense. The SCSSC could see noreason for using different words in the two provisions. Subcommittee A recommends that bothprovisions remain as published. "Substantial" seems to involve greater expense than "significant."The distinction may not have been inadvertent. At least two reasons can be imagined for affordinggreater protection against the expense of complying with a discovery subpoena to produce. Anonparty's obligation to attend a trial may seem a more fundamental obligation to the cause ofjustice. And production in discovery can entail enormous expense - the nonparty should beprotected all the way down to "significant" expense, without stopping short at "substantial"
expense.
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subpoena. A nonparty's failure to obey must be excused if the
subpoena purports to require the nonparty to attend or produce at a
place outside the limits of Rule 45(c)(3)(A)(ii).

COMMITTEE NOTE

The language of Rule 45 has been amended as part of thegeneral restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The reference to discovery of "books" in former Rule 45(a)(1)(C)
was deleted to achieve consistent expression throughout the discovery
rules. Books remain a proper subject of discovery.

Former Rule 45(b)(1) required "prior notice" to each party of any
commanded production of documents and things or inspection ofpremises. Courts have agreed that notice must be given "prior" to thereturn date, and- have tended to converge on an interpretation thatrequires notice to the parties before the subpoena is served on the
person commanded to produce or permit inspection. That
interpretation is adopted in amended Rule 45(b)(1) to give clear notice
of general present practice.

The language of former Rule 45(d)(2) addressing the manner ofasserting privilege is replaced by adopting the wording of Rule26(b)(5). The same meaning is better expressed in the same words.

Rule 46. Objecting to a Ruling or Order

A formal exception to a ruling or order is unnecessary. When theruling or order is requested or made, a party need only state the action
that it wants the court to take or objects to, along with the grounds forthe request or objection. Failing to object, does not prejudice a party
who had no opportunity to do so when the ruling or order was made.

COMMITTEE NOTE
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The language of Rule 46 has been amended as part of the

general restyling of. the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 47. Selecting Jurors

(a) Examining Jurors. The court may permit the parties or their
attorneys to examine prospective jurors or may itself do so. If the court
examines the jurors, it must permit the parties or their attorneys to
make any further inquiry it considers proper, or must itself ask any of
their additional questions it considers proper.

(b) Peremptory Challenges. The court must allow the number of
peremptory challenges provided by 28 U.S.C. § 1870.

(c) Excusing a Juror. During trial or deliberation, the court may
excuse a juror for good cause.

COMMITTEE NOTE

The language of Rule 47 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 48. Number of Jurors; Verdict

A jury must initially have at least no fewer than39 6 and no more than
12 members, and each juror must participate in the verdict unless
excused under Rule 47(c). Unless the parties stipulate otherwise, the
verdict must be unanimous and be returned by a jury of at least 6
members.

39 Footnote 99 before Style Subcommittee. A comment suggested that as published, Style Rule48 might imply that the parties can stipulate to begin trial with fewer than 6 jurors. The SCSSCapproved a change to read: "A jury must begin with at least 6" members. Subcommittee Arecommends the language shown in text, believing that "begin" is not a good word to describe the
people who initially constitute a jury.
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COMMITTEE NOTE

The language of Rule 48 has been amended as part of thegeneral restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 49. Special Verdict; General Verdict and Questions

(a) Special Verdict.

(1) In General. The court may require a jury to return only aspecial verdict in the form of a special written finding on each issue
of fact. The court may do so by:

(A) submitting written questions susceptible of a categorical or
other brief answer;

(B) submitting written forms of the special findings that might
properly be made under the pleadings and evidence; or

(C) using any other method that the court considers
appropriate.

(2) Instructions. The court must i,.tru.t thc jury to enable itgive the instructions and explanations necessary to enable the iury
to make its findings on each submitted issue.

(3) Issues Not Submitted. A party waives the right to a jury
trial on any issue of fact raised by the pleadings or evidence but notsubmitted to the jury unless, before the jury retires, the partydemands its submission to the jury. If the party does not demand
submission, the court may make a finding on the issue. If the court
makes no finding, it is considered to have made a finding consistent
with its judgment on the special verdict.

(b) General Verdict with Answers to Written Questions.

(1) In General. The court may submit to the jury forms for ageneral verdict, together with written questions on one or more
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issues of fact that the jury must decide. The court must instruet
the jury-•t cnablcit aive the instructions and explanations
necessary to enable the jury to render a general verdict and answer
the questions in writing, and must direct the jury to do both.

(2) Verdict and Answers Consistent. When the general verdict
and the answers are consistent, the court must approve, for entryunder Rule 58, an appropriate judgment on the verdict and
answers.

(3) Answers Inconsistent with the Verdict. When the answers
are consistent with each other but one or more is inconsistent with
the general verdict, the court may:

(A) approve, for entry under Rule 58, an appropriate judgment
according to the answers, notwithstanding the general verdict;

(B) direct the jury to further consider its answers and verdict;
or

(C) order a new trial.

(4) Answers Inconsistent with Each Other and the Verdict.
When the answers are inconsistent with each other and one or more
is also inconsistent with the general verdict, judgment must not beentered; instead, the court must direct the jury to further consider
its answers and verdict, or must order a new trial.

COMMITTEE NOTE

The language of Rule 49 has been amended as part of the
general restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic
only

Rule 50. Judgment as a Matter of Law in a Jury Trial; Related
Motion for a New Trial; Conditional Ruling

(a) Judgment as a Matter of Law.

577



134 FEDERAL RULES OF CIVIL PROCEDURE

(1) In General. If a party has been fully heard on an issue during
a jury trial and the court finds that a reasonable jury would not
have a legally sufficient evidentiary basis to find for the party on
that issue, the court may:

(A) resolve the issue against the party; and

(B) grant a motion for judgment as a matter of law against the
party, on a claim or defense that, 'under the controlling law, can
be maintained or defeated only with a favorable finding on that
issue.

(2) Motion. A motion for judgment; as a matter of law may be
made at any time before the case is submitted to the jury. The
motion must specify the judgment sought and the law and facts
that entitle the movant to the judgment.

(b) Renewing the Motion After Trial; Alternative Motion for aNew Trial. If the court does not grant a motion for judgment as a
matter of law made at the ele. .of all th .- e..dei.ee under Rule 50(a),40
the court is considered to have submitted the action to the jury subject
to the court's later deciding the legal questions raised by the motion.
No later than 10 days after the entry of judgment or - if the motion

40 Footnote 104 before Style Subcommittee. A change is required by the impending adoption ofthe 2006 amendment. The published Style Rule 50(b) did not reflect the amendment. The newrule eliminates the requirement that a renewed motion for judgment as a matter of law be based ona motion made at the close of all the evidence. Instead it allows support by any motion madeunder Rule 50(a). An objection to this expression has been made as a matter of style - cross-references within a rule are discouraged, in favor of an expression in words. The suggestion wasthat the rule refer to support in a motion for judgment as a matter of law "made before the case issubmitted to the jury." The SCSSC adopted this suggestion. Subcommittee A rejected it,concluding that the rule should read: "If the court does not grant a motion for judgment as a matterof law made under Rule 50(a), the court is considered ** *" The alternative "made before thecase is submitted to the jury" was rejected for several reasons advanced in drafting the Rule 50(b)amendment. It must be clear that a renewed motion may be supported only by an earlier motionthat meets the requiremenfs of Rule 50(a). The most prominent consequence is that the renewedmotion may rest only on grounds urged to support the earlier motion. In addition, there is a riskthat a general reference to judgment as a matter of law will generate confusion with summaryjudgment. The Rule 56(c) standard continues to call for summary judgment when the movant "isentitled to judgment as a matter of law." Adoption of the alternative language would lead toarguments that a post-verdict motion can be based on a pretrial motion for summary judgment.
That possibility was considered and explicitly rejected in amending Rule 50(b).
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addresses a jury issue not decided by a verdict - no later than 10 days
after the jury was discharged, 41 the movant may file a renewed motion
for judgment as a matter of law and may include an alternative or joint
request for a new trial under Rule 59. In ruling on the renewed
motion, the court may:

(1) allow judgment on the verdict, if the jury returned a verdict;

(2) order a new trial; or

(3) direct the entry of judgment as a matter of law.

(c) Granting the Renewed Motion; Conditional Ruling on a
Motion for a New Trial.

(1) In General. If the court grants a renewed motion for
judgment as a matter of law, it must also conditionally rule on any
motion for a new trial by determining, whether a new trial should be
granted if the judgment is later vacated or reversed. The court
must state the grounds for conditionally granting or denying the
motion for a new trial.

(2) Effect of a Conditional Ruling. Conditionally granting the
motion for a new trial does not affect the judgment's finality; if the
judgment is reversed, the new trial must proceed unless the
appellate court orders otherwise. If the motion for a new trial is
conditionally denied, the appellee may assert error in that denial; if
the judgment is reversed, the case must proceed as the appellate
court orders.

(d) Time for a Losing Party's New-Trial Motion. Any motion for a
new trial under Rule 59 by a party against whom judgment as a
matter of law is rendered must be filed no later than 10 days after the
entry of the judgment.

(e) Denying the Motion for Judgment as a Matter of Law;
Reversal on Appeal. If the court denies the motion for judgment as a

41 Footnote 106 before Style Subcommittee. This new language incorporates another part of the
2006 amendment.
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matter of law, the prevailing party may, as appellee, assert grounds
entitling it to a new trial should the appellate court conclude that the
trial court erred in denying the motion. If the appellate court reverses
the judgment, it may order a new trial, direct the trial court to
determine whether a new trial should be granted, or direct the entry of
judgment.

COMMITTEE NOTE

The language of Rule 50 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 50(b) stated that the court reserves ruling on a
motion for judgment as a matter of law made at the close of all the
evidence "[i]f, for any reason, the court does not grant" the motion.
The words "for any reason"- reflected the proposition that the
reservation is automatic and inescapable. The ruling is reserved even
if the court explicitly denies the motion. The same result follows under
the amended rule. If the motion is not granted, the ruling is reserved.

Amended Rule 50(e) identifies the appellate court's authority to
direct the entry of judgment. This authority was not described in
former Rule 50(d), but was recognized in Weisgram v. Marley Co., 528
U.S. 440 (2000), and in Neely v. Martin K Eby Construction Company,
386 U.S. 317 (1967). When Rule 50(d) was drafted in 1963, the
Committee Note stated that "[s]ubdivision (d) does not attempt a
regulation of all aspects of the procedure where the motion for
judgment n.o.v. and any accompanying motion for a new trial are
denied * * *" Express recognition of the authority to direct entry of
judgment does not otherwise supersede this.

Rule 51. Instructions to the Jury; Objections; Preserving a
Claim of Error

(a) Requests.
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(1) Before or at the Close of the Evidence. At the close of the
evidence or at any earlier reasonable time that the court orders, a
party may file and furnish to every-other party written requests for
the jury instructions it wants the court to give.

(2) After the Close of the Evidence. After the close of the
evidence, a party may:

(A) file requests for instructions on issues that could not
reasonably have been anticipated by an earlier time that the
court set for requests; and

(B) with the court's permission,, file untimely requests for
instructions on any issue.

(b) Instructions. The court:

(1) must inform the parties of its proposed instructions and
proposed action on the requests before instructing the jury and
before final jury arguments;

(2) must give the parties an opportunity to object on the record
and out of the jury's hearing before the instructions and arguments'
are delivered; and

(3) may instruct the jury at any time before the jury is discharged.

(c) Objections.

(1) How to Make. A party who objects to a proposed an
instruction or the failure to give an instruction must do so on the
record, stating distinctly the matter objected to and the grounds for
the objection.

(2) When to Make. An objection is timely if:

(A) a party objects at the opportunity provided under Rule
51(b)(2); or
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(B) a party was not informed of an instruction or action on a
request before that opportunity to object, and the party objects
promptly after learning that the instruction or request will be,
or has been, given or refused.

(d) Assigning Error; Plain Error.

(1) Assigning Error. A party may assign as error:

(A) an error in an instruction actually given, if that party
properly objected; or

(B) a failure to give an instruction, if that party properly
requested it and - unless the court rejected the request in a
definitive ruling on the record - also properly objected.

(2) Plain Error. A court may consider a plain error in the
instructions that has not been preserved as required by Rule
51(d)(1) if the error affects substantial rights.

COMMITTEE NOTE

The, language of Rule 51 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent
throughout the rules. These changes are intended to be stylistic
only.

Rule 52. Findings and Conclusions ii- a Nonju. y Pocc.. .. g by
the Court; Judgment on Partial Findings

(a) Findings and Conclusions by the, C.ut.

(1) In General. In an action tried on the facts without a jury or
with an advisory jury, the court must find the facts specially and
state its conclusions of law separately. The findings and
conclusions may be stated on the record after the close of the
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evidence or may appear in an opinion or a memorandum of decision
filed by the court. Judgment must be entered under Rule 58.

(2) For an Interlocutory Injunction. In granting or refusing
an interlocutory injunction, the court must similarly state the
findings and conclusions that support its action.

(3) For a Motion. The court is not required to state findings or
conclusions when ruling on a motion under Rule 12 or 56 or, unless
these rules provide otherwise, on any other motion.

(4) Effect of a Master's Findings., A master's findings, to the
extent adopted by the court, must be considered the 'court's
findings.

(5) Questioning the Evidentiary Support. A party may later
question the sufficiency of the evidence supporting the findings,
whether or not the party requested findings, objected to them,
moved to amend them, or moved for partial findings.

(6) Setting Aside the Findings. Findings of fact, whether based
on oral or other evidence, must not be set aside unless clearly
erroneous, and the reviewing court must give due regard to the
trial court's opportunity to judge the witnesses' credibility.

(b) Amended or Additional Findings. On a party's motion filed no
later than 10 days after the entry of judgment, the court may amend
its findings - or make additional findings - and may amend thejudgment accordingly. The motion may accompany a motion for a new
trial under Rule 59.

(c) Judgment on Partial Findings. If a party has been fully heard
on an issue during a nonjury trial and the court finds against the party
on that issue, the court may enter judgment against the party on aclaim or defense that, under the controlling law, can be maintained or
defeated only with a favorable finding on that issue. The court may,
however, decline to render any judgment until the close of theevidence. A judgment on partial findings must be supported by
findings of fact and conclusions of law as required by Rule 52(a).
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COMMITTEE NOTE

The language of Rule 52 has been amended as part of thegeneral restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 52(a) said that findings are unnecessary ondecisions of motions "except as provided in subdivision (c) of this rule."Amended Rule 52(a)(3) says that findings are unnecessary "unless
these rules provide otherwise." This change reflects provisions in otherrules that require Rule 52 findings on deciding motions. Rules 23(e),
23(h), and 54(d)(2)(C) are examples.

Amended Rule 52(a)(5) includes provisions that appeared informer Rule 52(a) and 52(b). Rule 52(a) provided that requests forfindings are not necessary for purposes of review. It applied both in anaction tried on the facts without a jury and also in granting or refusing
an interlocutory injunction. Rule 52(b), applicable to findings "made inactions tried without a jury," provided that the sufficiency of theevidence might be "later questioned whether or not in the district courtthe party raising the question objected to the findings, moved to amendthem, or moved for partial findings." Former Rule 52(b) did not
explicitly apply to decisions granting or refusing an interlocutory
injunction. Amended Rule 52(a)(5) makes explicit the application ofthis part of former Rule 52(b) to interlocutory injunction decisions.

Former Rule 52(c) provided for judgment on partial findings,
and referred to it as "judgment as a matter of law." Amended Rule52(c) refers only to "judgment," to avoid any confusion with a Rule 50
judgment as a matter of law in a jury case. The standards that governjudgment as a matter of law in a jury case have no bearing on a
decision under Rule 52(c).

Rule 53. Masters

(a) Appointment.
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(1) Scope. Unless a statute provides otherwise, a court may
appoint a master only to:

(A) perform duties consented to by the parties;

(B) hold trial proceedings and make or recommend findings of
fact on issues to be decided without a jury if appointment is
warranted by:

(i) some exceptional condition; or

(ii) the need to perform an accounting or resolve a difficult
computation of damages; or

(C) address pretrial and posttrial matters that cannot be
effectively and timely addressed by an available district judge or
magistrate judge of the district.

(2) Disqualification. A master must not have a relationship to
the parties, attorneys, action, or court that, would require
disqualification of a judge under 28 U.S.C. § 455, unless the parties,
with the court's approval, consent to the appointment after the
master discloses any potential grounds for disqualification.

(3) Possible Expense or Delay. In appointing a master, the
court must consider the fairness of imposing the likely expenses on
the parties and must protect against unreasonable expense or
delay.

(b) Order Appointing a Master.

(1) Notice. Before appointing a master, the court must give the
parties notice and an opportunity to be heard. Any party may
suggest candidates for appointment.

(2) Contents. The appointing order must direct the master to
proceed with all reasonable diligence and must state:
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(A) the master's duties, including any investigation or
enforcement duties, and any limits on the master's authority
under Rule 53(c);

(B) the circumstances, if any, in which the master may
communicate ex parte with the court or a party;

(C) the nature of the materials to be preserved and filed as the
record of the master's activities;

(D) the time limits, method of filing the record, other
procedures, and standards for reviewing the master's orders,
findings, and recommendations; and

(E) the basis, terms, and procedure for fixing the master's
compensation under Rule 53(g).

(3) Issuing. The court may issue the order only after:

(A) the master files an affidavit disclosing whether there is anyground for disqualification under 28 U.S.C. § 455; and

(B) if a ground is disclosed, the parties, with the court's
approval, waive the disqualification.

(4) Amending. The order may be amended at any time after
notice to the parties and an opportunity to be heard.

(c) Master's Authority.

(1) In General. Unless the appointing order directs otherwise, a
master may:

(A) regulate all proceedings;

(B) take all appropriate measures to perform the assigned
duties fairly and efficiently; and

(C) if conducting an evidentiary hearing, exercise the
appointing court's power to compel, take, and record evidence.
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(2) Sanctions. The master may by order impose on a party any
noncontempt sanction provided by Rule 37 or 45, and may
recommend a contempt sanction against a party and sanctions
against a nonparty.

(d) Master's Orders. A master who issues an order must file it and
promptly serve a copy on each party. The clerk must enter the order
on the docket.

(e) Master's Reports. A master must report to the court as required
by the appointing order. The master must file the report and promptly
serve a copy on each party, unless the court orders otherwise.

(f) Action on the Master's Order, Report, or Recommendations.

(1) Opportunity for a Hearing; Action in General. In acting
on a master's order, report, or recommendations, the court must
give the parties notice and an opportunity to be heard; may receive
evidence; and may adopt or affirm, modify, wholly or partly reject or
reverse, or resubmit to the master with instructions.

(2) Time to Object or Move to Adopt or Modify. A party may
file objections to - or a motion to adopt or modify - the master's
order, report, or recommendations no later than 20 days after a
copy is served, unless the court sets a different time.

(3) Reviewing Factual Findings. The court must decide denovo all objections to findings of fact made or recommended by a
master, unless the parties, with the court's approval, stipulate
that:

(A) the findings will be reviewed for clear error; or

(B) the findings of a master appointed under Rule 53 (a)(1)(A)
or (C) will be final.

(4) Reviewing Legal Conclusions. The court must decide de
novo all objections to conclusions of law made or recommended by a
master.
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(5) Reviewing Procedural Matters. Unless the appointing
order establishes a different standard of review, the court may set
aside a master's ruling on a procedural matter only for an abuse of
discretion.

(g) Compensation.

(1) Fixing Compensation. Before or after judgment, the court
must fix the master's compensation on the basis and terms stated
in the appointing order, but the court may set a new basis and
terms after giving notice and an opportunity to be heard.

(2) Payment. The compensation must be paid either:

(A) by a party or parties; or

(B) from a fund or subject matter of the action within the
court's control.

(3) Allocating Payment. The court must allocate payment
among the parties after considering the nature and amount of the
controversy, the parties' means, •and the extent to which any party
is more responsible than other parties for the reference to a master.
An interim allocation may be amended to reflect a decision on the
merits.

(h) Appointing a Magistrate Judge. A magistrate judge is subject
to this rule only when the order referring a matter to the magistrate
judge states that the reference is made under this rule.

COMMITTEE NOTE

The language of Rule 53 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

TITLE VII. JUDGMENT

Rule 54. Judgment; Costs
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(a) Definition; Form. "Judgment" as used in these rules includes a
decree and'any order from which an appeal lies. A judgment must
should not include recitals of pleadings, a master's report, or a record
of prior proceedings.

(b) Judgment on Multiple Claims or Involving Multiple Parties.
When an action presents more than one claim for relief - whether as a
claim, counterclaim, crossclaim, or third-party claim -or when
multiple parties are involved, the court may enter direct rentry ofl42 a
final judgment as to one or more, but fewer than all, claims or parties
only if the court expressly determines that there is no just reason for
delay. Otherwise, any order or other decision, however designated,
that adjudicates fewer than all the claims or the rights and liabilities
of fewer than all the parties does not end the action as to any of the,
claims or parties and may be revised at any time before the eeuwt
enters entry of a judgment adjudicating all the claims and all the
parties' rights and liabilities.

(c) Demand for Judgment; Relief to Be Granted. A default
judgment must not differ in kind from, or exceed in amount, what is
demanded in the pleadings. Every other final judgment should grant
the relief to which each party is entitled, even if the party has not
demanded that relief in its pleadings.

(d) Costs; Attorney's Fees.

(1) Costs Other Than Attorney's Fees. Unless a federal
statute, these rules, or a court order provides otherwise, costs -
other than attorney's fees - should be allowed to the prevailing
party. But costs against the United States, its officers, and its
agencies may be imposed only to the extent allowed by law. The
clerk may tax costs on 1 day's notice. On motion served within the
next 5 days, the court may review the clerk's action.

(2) Attorney's Fees.
42 As a matter of style, it seems betterý to add "entry of' to focus clearly on the
distinction between directing a judgment and directing the clerk to enter the
judgment so as to mark the definitive disposition of the matter and to start appeal
time runnihg.
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(A) Claim to Be by Motion. A. claim for attorney's fees and
related nontaxable expenses must be made by motion unless the
substantive law requires those fees to be proved at trial as an
element of damages.

(B) Timing and Contents of the Motion. Unless a statute
or a court order provides otherwise, the motion must:

(i) be filed no later than 14 days after the entry of
judgment;

(ii) specify the judgment and the statute, rule, or other
grounds entitling the movant to the award;

(iii) state the amount sought or provide a fair estimate of it;
and

(iv) disclose, if the court so orders, the terms of any
agreement about fees for the services for which the claim is
made.

(C) Proceedings. Subject to Rule 23(h), the court must, on a
party's request, give an opportunity for adversary submissions
on the motion in accordance with Rule 43(c) or 78. The court
may decide issues of liability for- fees before receiving
submissions on the value of services. The court must find the
facts and state its conclusions of law' as provided in Rule 52(a).

(D) Special Procedures by Local Rule; Reference to a
Master or a Magistrate Judge. By local rule, the court may
establish special procedures to resolve fee-related issues without
extensive evidentiary hearings. Also, the court may refer issues
concerning the value of services to a special master under Rule
53 without regard to the limitations of Rule 53(a)(1), and may
refer a motion for attorney's fees to a magistrate judge under
Rule 72(b) as if it were a dispositive jpretrial matter.
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(E) Exceptions. Subparagraphs (A)-(D) do not apply to claims
for fees and expenses as sanctions for violating these rules or as
sanctions under 28 U.S.C. § 1927.

COMMITTEE NOTE

The language of Rule 54 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 54(b) required two steps to enter final judgment as
to fewer than all claims among all parties. The court must make an
express determination that there is no just reason for delay and also
make an express direction for the entry of judgment. Amended Rule
54(b) eliminates the express direction for the entry of judgment. There
is no need for an "express direction" when the court expressly
determines that there is no just reason for delay and enters a final
judgment.

The words "or class member" have been removed from Rule
54(d)(2)(C) because Rule 23(h)(2) now addresses objections by class
members to attorney-fee motions. Rule 54(d)(2)(C) is amended to
recognize that Rule 23(h) now controls those aspects of attorney-fee
motions in class actions to which it is addressed.

Rule 55. Default; Default Judgment

(a) Entering a Default. When a party against whom a judgment for
affirmative relief is sought has failed to plead or otherwise defend, and
that failure is shown by affidavit or otherwise,,the clerk must enter the
party's default.

(b) Entering a Default Judgment.

(1) By the, Clerk. If the plaintiffs claim is for a sum certain or a
sum that can be made certain by computation, the clerk - on the
plaintiffs request, with an affidavit showing the amount due -I
must enter judgment for that amount and costs against a defendant
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who has been defaulted for not appearing and who is neither a
minor nor an incompetent person.

(2) By the Court. In all other cases, the party must apply to the
court for a default judgment. A default judgment may be entered
against a minor or incompetent person only if represented by a
general guardian, conservator, or other like fiduciary who has
appeared. If the party against whom a default judgment is sought
has appeared personally or by a representative, that party or its
representative must be Iserved with written notice of the application
at least 3 days before the hearing. The court may conduct hearings
or make referrals - preserving any federal statutory right to a jury
trial - when, to enter or effectuate judgment, it needs to:

(A) conduct an accounting;

(B) determine the amount of damages;

(C) establish the truth of any allegation by evidence; or

(D) investigate any other matter.

(c) Setting Aside a Default or a Default Judgment. The court
may set aside an entry of default for good cause, and it may set aside a
default judgment under Rule 60(b).

(d) Judgment Against the United States. A default judgment may
be entered against the United States, its officers, or its agencies only if
the claimant establishes a claim or right to relief by evidence that
satisfies the court.

COMMITTEE NOTE

The language of Rule 55 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 55(a) directed the clerk to enter a default when a
party failed to plead or otherwise defend "as provided by these rules."
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The implication from the reference to defending "as provided by these
rules" seemed to be that the clerk should enter a default even if a party
did, something showing an intent to defend, but that act was not
specifically described by the rules. Courts in fact have rejected that
implication. Acts that show an intent to defend have frequently
prevented a default even though not connected to any particular rule.
"[A]s provided by these rules" is deleted to reflect Rule 55(a)'s actual
meaning.

Amended Rule 55 omits former Rule 55(d), which included two
provisions. The first recognized that Rule 55 applies to described
claimants. The list was incomplete and unnecessary. Rule 55(a)
applies Rule 55 to any party against whom a judgment for affirmative
relief is requested. The second provision was a redundant reminder
that Rule 54(c) limits the relief available by default judgment.

Rule 56. Summary Judgment

(a) By a Claiming Party. A party claiming relief may move, with or
without supporting affidavits, for summary judgment on all or part of
the claim. The motion may be filed at any time after:

(1) 20 days have passed from commencement of the action; or

(2) the opposing party serves a motion for summary judgment.

(b) By a Defending Party. A party against whom relief is sought
may move at any time, with or without supporting affidavits, for
summary judgment on all or part of the claim.

(c) Serving the Motion; Proceedings. The motion must be served
at least 10 days before the day set for the hearing. An opposing party
may serve opposing affidavits before the hearing day. The judgment
sought should be rendered if the pleadings, the discovery and,
disclosure materials on file, and any affidavits show that there is no
genuine issue as to any material fact and that the movant is entitled to
judgment as a matter of law.

(d) Case Not Fully Adjudicated on the Motion.
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(1) Establishing Facts. If summary judgment is not rendered on
the whole action, the court should, to the extent practicable,
determine what material facts are not genuinely at issue. The court
should so determine by examining the pleadings and evidence
before it and by interrogating the attorneys. It should then issue an
order specifying what facts - including items of damages or other
relief - are not genuinely at issue. The facts so specified must be
treated as established in the action.

(2) Establishing Liability. An interlocutory summary judgment
may be rendered on liability alone, even if there is a genuine issue
on the amount of damages.

(e) Affidavits; Further Testimony.

(1) In General. A supporting or opposing affidavit must be made
on personal knowledge, set out facts that would be admissible in
evidence, and show that the affiant is competent to testify on the
matters stated. If a paper or part of a paper is referred to in an
affidavit, a sworn or certified copy must be attached to or served
with the affidavit. The court may permit an affidavit to besupplemented or opposed by depositions, answers to
interrogatories, or additional affidavits.

(2) Opposing Party's Obligation to Respond. When a motion
for summary judgment is properly made and supported, an
opposing party may not rely merely on allegations or denials in its
own pleading; rather, its response must - by affidavits or as
otherwise provided in this rule - set out specific facts showing a
genuine issue for trial. If the opposing party does not so respond,
summary judgment should, if appropriate, be entered against that
party.

(f) When Affidavits Are Unavailable. If a party opposing the
motion shows by affidavit that, for, specified reasons, it cannot present
facts essential to justify its opposition, the court may:

(1) deny the motion;
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(2) order a continuance to enable affidavits to be obtained,
depositions to be taken, or other discovery to be undertaken; or

(3) issue any other just order.

(g) Affidavit Submitted in Bad Faith. If satisfied that an affidavit
under this rule is submitted in bad faith or solely for delay, the court
must order the submitting party to pay the other party the reasonable
expenses, including attorney's fees, it incurred as -a result. An
offending party or attorney may also be held in contempt.

COMMITTEE NOTE

The language of Rule 56 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 56(a) and (b) referred to summary-judgment
motions on or against a claim, counterclaim, or crossclaim, or to obtain
a declaratory judgment. The list was incomplete. Rule 56 applies to
third-party claimants, intervenors, claimants in interpleader, and
others. Amended Rule 56(a) and (b) carry forward the present
meaning by referring to a party claiming relief and a party against
whom relief is sought.

Former Rule 56(c), (d), and (e) stated circumstances in which
summary judgment "shall be rendered," the court "shall if practicable"
ascertain facts existing without substantial controversy, and "if
appropriate, shall" enter summary judgment. In each place "shall" is
changed to "should." It is established that although there is no
discretion to, enter summary judgment when there is a genuine issue
as to any material fact, there is discretion to deny summary judgment
when it appears that there is no genuine issue as to any material fact.
Kennedy v. Silas Mason Co., 334 U.S. 249, 256-257 (1948). Many lower
court decisions are gathered in 10A Wright, Miller & Kane, Federal
Practice & Procedure: Civil 3d, § 2728. "Should" in amended Rule
56(c) recognizes that courts will seldom exercise the discretion to deny
summary judgment when there is no genuine issue as to any material
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fact. Similarly sparing exercise of this discretion is appropriate under
Rule 56(e)(2). Rule 56(d)(1), on the other hand, reflects the more open-
ended discretion to decide whether it is practicable to determine what
material facts are not genuinely at issue.

Former Rule 56(d) used a variety of different phrases to express
the Rule 56(c) standard for summary judgment - that there is no
genuine issue as to any material fact. Amended Rule 56(d) adopts
terms directly parallel to Rule 56(c).

Rule 57. Declaratory Judgment

These rules govern the procedure for obtaining a declaratory judgment
under 28 U.S.C. § 2201. A party -may Rules 38 and 39 govern a
demand for a jury trial under Rulce 38 and 39. The existence of
another adequate remedy does not preclude a declaratory judgment
that is otherwise appropriate. The court may order a speedy hearing of
a declaratory-judgment action.

COMMITTEE NOTE

The language of Rule 57 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 58. Entering Judgment

(a) Separate Document. Every judgment and amended judgment
must be set out in a separate document, but a separate document is
not required for an order disposing of a motion:

(1) for judgment under Rule 50(b);

(2) to amend or make additional findings of-faet under Rule 52(b);

'(3) for attorney's fees under Rule 54;

(4) for a new trial, or to alter or amend the judgment, under Rule
59; or
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(5) for relief under Rule 60.

(b) Entering Judgment.

(1) Without the Court's Direction. Subject to Rule 54(b) and
unless the court orders otherwise, the clerk must, without awaiting
the court's direction, promptly prepare, sign, and enter the
judgment when:

(A) the jury returns a general verdict;

(B) the court awards only costs or a sum certain; or

(C) the court denies all relief.

(2) Court's Approval Required. Subject to Rule 54(b), the court
must promptly approve the form of the judgment, which the clerk
must promptly enter, when:

(A) the jury returns a special verdict or a general verdict with
answers to written questions; or

(B) the court grants other relief not described in this
subdivision (b).

(b) Time of Entry. For purposes of these rules, judgment is entered
at the following times:

(1) if a separate document is not required, when the judgment is
entered in the civil docket under Rule 79(a); or

(2) if a separate document is required, when the judgment is
entered in the civil docket under Rule 79(a) and the earlier of these
events occurs:

(A) it is set out in a separate document; or

(B) 150 days have run from the entry in the civil docket.
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(d) Request for Entry. A party may request that judgment be set
out in a separate document as required by Rule 58(a).

(e) Cost or Fee Awards. Ordinarily, the entry of judgment may not
be delayed, nor the time for appeal extended, in order to tax costs or
award fees. But if a timely motion for attorney's fees is made under
Rule 54(d)(2), the court may act before a notice of appeal has been filed
and become effective to order that the motion have the same effect
under Federal Rule of Appellate Procedure 4(a)(4),as a timely motion
under Rule 59.

COMMITTEE NOTE

The language of Rule 58 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 59. New Trial; Altering or Amending a Judgment

(a) In General.

(1) Grounds for New Trial. The court may, on motion,, grant a
new trial on all or some of the issues - and to any party - as
follows:

(A) after a jury trial, for any reason for which a new trial has
heretofore been granted in an action at law in federal court; a-i4
or

(B) after a nonjury trial, for any reason for which a rehearing
has heretofore been granted in a suit in equity in federal court.

(2) Further Action After a Nonjury Trial. After a nonjury
trial, the court may, on motion for a new trial, open the judgment if
one has been entered, take additional testimony, amend findings of
fact and conclusions of law or make new ones, and direct the entry
of a new judgment.
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(b) Time to File a Motion for a New Trial. A motion for a new trial
must be filed no later than 10 days after the entry of judgment.

(c) Time to Serve Affidavits. When a motion for a new trial is
based on affidavits, they must be filed with the motion. The opposing
party has 10 days after being served to file opposing affidavits;- but
that, period may be extended for up to 20 days, either by the court for
good cause or by the parties' stipulation. The court may permit reply
affidavits.

(d) New Trial on the Court's Initiative or for Reasons Not in
the Motion. No later than 10 days after the entry of judgment, the
court, on its own, may order a new trial for any reason that would
justify granting one on a party's motion. After giving the parties notice
and an opportunity to be heard, the court may grant a timely motion
for a new trial for a reason not stated in the motion. In either event,
the court must specify the reasons in its order.

(e) Motion to Alter or Amend a Judgment. A motion to alter or
amend a judgment must be filed no later than 10 days after the entry
of the judgment.

COMMITTEE NOTE

The language of Rule 59 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 60. Relief from a Judgment or Order

(a) Corrections Based on Clerical Mistakes; Oversights and
Omissions. The court may correct a clerical mistake or a mistake
arising from oversight or omission whenever one is found in a
judgment, order, or other part of the record. The court may do so on
motion or on its own, with or without notice. But after an appeal has

599



156 FEDERAL RULES OF CIVIL PROCEDURE

been docketed in the appellate court and while it is pending, such, a
mistake may be corrected only with the appellate court's leave.

(b) Grounds for Relief from a Final Judgment, or Order, or
Proceeding. On motion and just terms, the court may relieve a party
or its legal representative from a final judgment, order, or proceeding
for the following reasons:

(1) mistake, inadvertence, surprise, or excusable neglect;

(2) newly discovered evidence that, with reasonable diligence,
could not have been discovered in time to move for a new trial
under Rule 59(b);

(3) fraud (whether previously called intrinsic or extrinsic),
misrepresentation, or misconduct by an opposing party;

(4) the judgment is void;

(5) the judgment has been satisfied, released or discharged; it is
based on an earlier judgment that has been reversed or vacated; or
applying it prospectively is no longer equitable; or

(6) any other reason that justifies relief.

(c) Timing and Effect of the Motion.

(1) Timing. A motion under Rule 60(b) must be made within a
reasonable time - and for reasons (1), (2), and (3) no more than a
year after the entry of the judgment or order or the date of the
proceeding.

(2) Effect on Finality. The motion does not affect the judgment's
finality or suspend its operation.

(d) Other Powers to Grant Relief. This rule does not limit a court's
power to:

(1) entertain an independent action to relieve a party from a
judgment, order, or proceeding;
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(2) grant relief under 28 U.S.C. § 1655 to a defendant who is was
not personally notified of the action; or

(3) set aside a judgment for fraud on the court.'

(e) Bills and Writs Abolished. The following are abolished: bills of
review, bills in the nature of bills of review, and writs of coram nobis,
coram vobis, and audita querela.

COMMITTEE' NOTE

The language of Rule 60 has been amended as part of the general
restyling of the Civil Rules to make them more easily understood and
to make style and terminology consistent throughout the rules. These
changes are intended to be stylistic only.

The final sentence of former Rule 60(b) also said that the procedure
for obtaining any relief from a judgment was by motion as prescribed
in the Civil Rules or by an independent action. That provision is
deleted as unnecessary. Relief continues to be available only as
provided in the Civil Rules or by independent action.

Rule 61. Harmless Error

Unless justice requires otherwise, no error in admitting or excluding
evidence - or any other error by the court or a party - is ground for
granting a new trial, for setting aside a verdict, or for vacating,
modifying, or otherwise disturbing a judgment or order. At every stage
of the proceeding, the court must disregard all errors and defects that
do not affect any party's substantial rights.

COMMITTEE NOTE

The language of Rule 61 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.
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Rule 62. Stay of Proceedings to Enforce a Judgment

(a) Automatic Stay; Exceptions for Injunctions, Receiverships,
and Patent Accountings. Except as stated in this rule, no execution
may issue on a judgment, nor may proceedings be taken to enforce it,
until 10 days have passed after its entry. But unless the court orders
otherwise, the following are not autoe1atieally stayed after being
entered, even if an appeal is taken:

(1) an interlocutory or final judgment in an action for an
injunction or a receivership; or

(2) a judgment or order that directs an accounting in an action for
patent infringement.

(b) Stay Pending the Disposition of a Motion. On appropriate
terms for the opposing party's security, the court may stay the
execution of a judgment - or any proceedings to enforce it - pending
disposition of any of the following motions:

(1) under Rule 50, for judgment as a matter of law;

(2) under Rule 52(b), to amend the findings or for additional
findings;

(3) under Rule 59, for a new trial or to alter or amend a judgment;
or

(4) under Rule 60, for relief from a judgment or order.

(c) Injunction Pending an Appeal. Aftcr an appeal is taken While
an appeal is pending from an interlocutory order or final judgment
that grants, dissolves, or denies an injunction, the court may suspend,
modify, restore, or grant an injunction on terms for bond or other
terms that secure the opposing party's rights. If the judgment
appealed from is rendered by a statutory three-judge district court, the
order must be made either:
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(1) by that court sitting in open session; or

(2) by the assent of all its judges, as evidenced by their signatures.

(d) Stay with Bond on Appeal. If an appeal is taken, the appellantmay3 obtain a stay by supersedeas bond, obtain a stay,- except'in an

action described in Rule 62(a)(1) or (2). The bond may be given upon or
after filing the notice of appeal or after obtaining the order allowing
the appeal. The stay takes effect when the court approves the bond.

(e) Stay Without Bond on an Appeal by the United States, Its
Officers, or Its Agencies. The court must not require a bond,
obligation, or other security from the appellant when granting a stay
on an appeal by the United States, its officers, or its agencies or on an
appeal directed by a department of the federal government.

(f) Stay in Favor of a Judgment Debtor Under State Law. If a
judgment is a lien on the judgment debtor's property under state the
law of the state where the court sits is located, the judgment debtor is
entitled to the same stay of execution the state court would give.

(g) Appellate Court's Power Not Limited. W..ilc an appeal is
pen.di.ng, tThis rule does not limit the power of the appellate court or
one of its judges or justices to:

(1) to stay proceedings,

(2) - or suspend, modify, restore, or grant an injunction - while
an appeal is pending; or

(9 2) to issue an order to preserve the status quo or the
effectiveness of the judgment to be entered.

(h) Stay with Multiple Claims or Parties. A court may stay the
enforcement of a final judgment entered[ under Rule 54(b) until it
enters a later judgment or judgments, and may prescribe terms
necessary to secure the benefit of the stayed judgment for the party in
whose favor it was entered.
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-COMMITTEE NOTE

The language of Rule 62 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The final sentence of former Rule 62(a) referred to Rule 62(c). It
is deleted as an unnecessary. Rule 62(c) governs of its own force.

Rule 63. Judge's Inability to Proceed

If the judge who emmeieed conducted a hearing or trial is unable to
proceed, any other judge may proceed with it upon certifying
familiarity with the record and determining that the case may be
completed without prejudice to the parties. In a hearing or a nonjury
trial, the successor judge must, at a party's request, recall any witness
whose testimony is material and disputed and who is available to
testify again without undue burden. The successor judge may also
recall any other witness.

COMMITTEE NOTE

The language of Rule 63 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

TITLE VIII. PROVISIONAL AND FINAL REMEDIES

Rule 64. Seizing a Person or Property

(a) Remedies Under State Law - In General. At the
commencement of and throughout an action, every remedy is available
that, under the law of the state where the court is located, provides for
seizing a person or property to satisfy secure satisfaction of the
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potential judgment.43 But a federal statute governs to the extent it
applies.

(b) Specific Kinds of Remedies. The remedies available under this
rule include the following - however designated and regardless of
whether state procedure requires an independent action:

• arrest;

• attachment;

• garnishment;

• replevin;

• sequestration; and

other corresponding or equivalent remedies.

COMMITTEE NOTE

The language of Rule 64 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 64 stated that the Civil Rules govern an action in
which any remedy available under Rule 64(a) is used. The Rules were
said to govern from the time the action is commenced if filed in federal
court, and from the time of removal if removed from state court. These
provisions are deleted as redundant. Rule 1 establishes that the Civil
Rules apply to all actions in a district court, and Rule 81(c)(1) adds
reassurance that the Civil Rules apply to a removed action "after it is
removed."

43 Footnote 127 before Style Subcommittee. The Bankruptcy Rules Committee suggested this
change. Although the SCSSC rejected the change, Subcommittee A recommends it for adoption.
Present Rule 64(a) refers to "the purpose of securing satisfaction." This rule is forward-looking-
it deals with pretrial security, not to satisfying a judgment not yet entered but to securing the
opportunity to satisfy the potential judgment.
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Rule 65. Injunctions and Restraining Orders

(a) Preliminary Injunction.

(1) Notice. The court may issue a preliminary injunction only on
notice to the adverse party.

(2) Consolidating the Hearing with the Trial on the Merits.
Before or after beginning - the hearing on a motion for a
preliminary injunction, the court may advance the trial on the
merits and consolidate it with the hearing. Even when
consolidation is not ordered, evidence that is received on the motion
and that would be admissible at trial becomes part of the trial
record and need not be repeated at trial. But the court must
preserve any party's right to a jury trial.

(b) Temporary Restraining Order.

(1) Issuing Without Notice. The court may issue a temporary
restraining order without written or oral notice to the adverse party
or its attorney only if:

(A) specific facts in an affidavit or a verified complaint clearly
show that immediate and irreparable injury, loss, or damage
will result to the movant before the adverse party can be heard
in opposition; and

(B) the movant's attorney certifies in writing any efforts made
to give notice and the reasons why it should not be required.

(2) Contents; Expiration. Every temporary restraining order
issued without notice must state the date and hour it was issued;
describe the injury and state why it is irreparable; state why the
order was issued without notice; and be promptly filed in the clerk's
office and entered in the record. The order expires at the time after
entry - not to exceed 10 days - that the court sets, unless before
that time the court, for good cause, extends it for a like period or
the adverse party consents to a longer extension. The reasons for
an extension must be entered in the record.
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(3) Expediting the Preliminary-Injunction Hearing. If the
order is issued without notice, the motion for a preliminary
injunction must be set for hearing at the earliest possible time,
taking precedence over all other matters except hearings on older
Imatters of the same character. At the hearing, the party who
obtained the order must proceed with the motion; if the party does
not, the court must dissolve the order.

(4) Motion to Dissolve. On 2 days' notice to the party who
obtained the order without notice - or on shorter notice set by the
court - the adverse party may appear and move to dissolve or
modify the order. The court must then hear and decide the motion
as promptly as justice requires.

(c) Security. If4The court nima_ issues a preliminary injunction or a
temporary restraining order, ..theee .. .st..equire only i the movant
to gives security44 in an amount that the court considers proper to pay
the costs and damages sustained by any party found to have been
wrongfully enjoined or restrained. The United States, its officers, and
its agencies are not required to give security.

(d) Contents and Scope of Every Injunction and Restraining
Order.

(1) Contents. Every order granting an injunction and every
restraining order must:

-(A) state the reasons why it issued;

(B) state its terms specifically; and

"Footnote 129 before Style Subcommittee. This revision, approved by the SCSSC, brings the
Style Rule closer to the present rule. The present rule says that no order shall issue "except upon
the giving of security by the applicant, in such sum as the court deems proper." Although there is
some disagreement about the best way to explain the result., it is well established that a court may
enter an order without any security, in effect treating zero as the proper sum. This authority is
regarded as particularly important to "public interest" parties who may seek to protect important
abstract public values in circumstances that would defeat any interim injunction relief if
meaningful security were required.
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(C) describe in reasonable detail -- and not by referring to the
complaint or other document - the act or acts restrained or
required.

(2) Persons Bound. The order binds only the following who
receive actual notice of it by personal service or otherwise :4

(A) the parties;

(B) the parties' officers, agents, servants, employees, and
attorneys; and

(C), other persons who . ..civ. ac tual noticc of the order- by
personal s.rv..c or other-wise and -who are in active concert or
participation with anyone described in Rule 65(d)(2)(A) or (B).

(e) Other Laws Not Modified, These rules do not modify the
following:

(1) any federal statute relating to temporary restraining orders or
preliminary injunctions in actions affecting employer and employee;

(2) 28 U.S.C. § 2361, which relates to preliminary injunctions in
actions of interpleader or in the nature of interpleader; or

(3) 28 U.S.C. § 2284, which relates to actions that must be heard
and decided by a three-judge district court.

(f) Copyright Impoundment. This rule applies to copyright-
impoundment proceedings.

COMMITTEE NOTE

45 This issue was not footnoted before the Style Subcommittee. As published, Style Rule 65(d)(2)
carried forward the apparent meaning of present Rule 65(d) - an injunction is binding on a party
and its agents even though there was no actual notice of the injunction. Research into the question
by Professor Rowe suggested that the text of present Rule 65(d) was adapted from a statute,
former 28 U.S.C. § 363, but inadvertently omitted a comma that made it clear that an injunction
ordinarily binds a party or its agents only upon actual notice of the injunction. The text was
revised as shown, but Subcommittee A did not consider the question. A new paragraph explaining
the change was added to the Committee Note. The revision remains for review by the Advisory
Committee.
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The language of Rule 65 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

The final sentence of former Rule 65(c) referred to Rule 65.1. It
is deleted as unnecessary. Rule 65.1 governs of its own force.

Rule 65(d)(2) clarifies two ambiguities in former Rule 65(d). The
former rule was adapted from former 28 U.S.C. § 363, but omitted a
comma that made it clear that an injunction [ordinarily] binds even a
party only if the party had actual notice of it. Amended Rule 65(d)
restores the meaning of the earlier statute, and also makes clear the
proposition that an injunction can be enforced against a person who
acts in concert with a party's officer, agent, servant, employee, or
attorney.

Rule 65.1. Proceedings Against a Surety

Whenever these rules (including the Supplemental Rules for Certain
Admiralty a-ad or Maritime Claims and Asset Forfeiture Actions)
require or allow a party to give security, and security is given through
a bond or other undertaking with one or more sureties, each surety
submits to the court's jurisdiction and irrevocably appoints the court
clerk as its agent for receiving service of any papers that affect its
liability on the, bond or undertaking. The surety's liability may be
enforced on motion without an independent action. The motion and
any notice that the court orders may be served on the court clerk, who
must promptly mail a copy of each to every surety whose address is
known.

COMMITTEE NOTE

The language of Rule 65.1 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 66. Receivers
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These rules govern an action in which the appointment of a receiver is
sought or a receiver sues or is sued. But the practice in administering
an estate by a receiver or a similar court-appointed officer must
administer an state according t accord with the historical practice in
federal courts or as. .poide with a local rule. An action in which a
receiver has been appointed may be dismissed only by court order.

COMMITTEE NOTE

The language of Rule 66 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 67. Deposit into Court

(a) Depositing Property. If any part of the relief sought is a money
judgment or the disposition of a sum of money or some other
deliverable thing, a party - on notice to every other party and by leave
of court - may deposit with the court all or part of the money or thing,
whether or not that party claims any of it. The depositing party must
deliver to the clerk a copy of the order permitting deposit.

(b) Investing and Withdrawing Funds. Money paid into court
under this rule must be deposited and withdrawn in accordance with
28 U.S.C. §§ 2041 and 2042 and any like statute. The money must be
deposited in an interest-bearing account or invested in a court-
approved, interest-bearing instrument.

COMMITTEE NOTE

The language of Rule 67 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 68. Offer of Judgment
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(a) Making an'Offer; Judgment on an Accepted Offer. At least
More than 10 days before the trial begins, a party defending against a
claim may serve on an opposing party an offer to allow judgment on
specified terms, with the costs then accrued. If, within 10 days after
being served, the opposing party serves written notice accepting the
offer, either party may then file the offer and notice of acceptance, plus
proof of service. The clerk must then enter judgment.

(b) Unaccepted Offer. An unaccepted offer is considered withdrawn,
but it does not preclude a later offer. Evidence of an unaccepted offer
is not admissible except in a proceeding to determine costs.

(c) Offer After Liability Is Determined. When one party's liability
to another has been determined but the extent of liability remains to
be determined by further proceedings, the party held liable may make
an offer of judgment. It must be served within a reasonable- time -
but at least 10 days - before a hearing to determine the extent of
liability.

(d) Paying Costs After an Unaccepted Offer. If the judgment that
the offeree finally obtains is not more favorable than the unaccepted
offer, the offeree must pay the costs incurred after the offer was made.

COMMITTEE NOTE

The language of Rule 68 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 69. Execution

(a) In General.

(1) Money Judgment; Applicable Procedure. A money
judgment is enforced by a writ of execution, unless the court or4ers
directs 46 otherwise. The procedure on execution - and in

46 Footnote 137 before Style Subcommittee. The Bankruptcy Rules Committee suggested this
change, observing that in the Bankruptcy Rules "we use 'directs' as a broader term that covers
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proceedings supplementary to and in aidKof judgment or execution
- must fllew accord with47 the procedure of the state where the
court is located, but a federal statute governs to the- extent it
applies.

(2) Obtaining Discovery. In aid of the judgment or execution,
the judgment creditor or a successor in interest whose interest
appears of record may obtain discovery from any person -
including the judgment debtor - as provided in these rules or by
the procedure of the state where the court is located.

(b) Against Certain Public Officers. When a judgment has been
entered against a revenue officer in the circumstances stated in 28
U.S.C. § 2006, or against an officer of Congress in the circumstances
stated in 2 U.S.C. § 118, the judgment •must be satisfied as those
statutes provide.

standing orders and local rules, so that stylistic choice may be significant if applied to our rules."
The SCSSC approved the change. Subcommittee A asked for further advice from the Bankruptcy
Rules Committee, noting conflicting concerns. In styling the Civil Rules, the global convention is
to use "orders" in place of "directs," with a few specific exceptions. On the other hand, one
purpose of the several style projects is to achieve consistent expression across all sets of Enabling
Act rules.

The question was then posed to Bankruptcy Judge James Walker, liaison from the Advisory
Committee on Bankruptcy Rules, who responded as follows:

"As for "order" vs "direct" language in Style Civil Rule 69(a), we understand the reasoning
of the subcommittee's preference for "order." As you note, our comment reflects the emphasis we
place in the Bankruptcy Courts on local rules and standing orders in addition to orders in a case.
Our comment reflects a preference for a word that implies equal authority in all three situations.

"Having stated our case, it must be said that "orders," as the change would be incorporated
by reference in FRBP 7069, is not likely to be disruptive to the practice in our courts. Anything I
might say further in support of our comment should be heard as a reflection of the importance we
place on the orderly functioning of established local procedures."
47 Footnote 138 before Style Subcommittee. Present Rule 69 directs that the procedure on
execution "shall be in accordance with" state practice. Concerns were expressed that the
published Style Rule's "must follow" reduces the authority of a federal court to supplement state
procedure when inadequate state procedure may frustrate effective enforcement of a federal
judgment. Subcommittee A concluded that there may be gaps in some state procedures, and that it
would be better to fall back to language closer to the present rule, reporting the question to the
Advisory Committee.
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COMMITTEE NOTE

The language' of Rule 69 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Amended Rule 69(b) incorporates directly the provisions of 2
U.S.C. § 118 and 28 U.S.C. § 2006, deleting the incomplete statement
in former Rule 69(b) of the circumstances in which execution does not
issue against an officer.

Rule 70. Enforcing a Judgment for a Specific Act

(a) Party's Failure to Act; Ordering Another to Act. If a
judgment requires a party to convey land, to deliver a deed or other
document, or to perform any other specific act and the party fails to
comply within the time specified, the court may order the act to be
done - at the disobedient party's expense - by another person
appointed by the court. When done, the act has the same effect as if
done by the party.

(b) Vesting Title. If the- real or personal property is within the
district, the court - instead of ordering a conveyance - may enter a
judgment divesting any party's title and vesting it in others. That
judgment has the effect of a legally executed conveyance.

(c) Obtaining a Writ of Attachment or Sequestration. On
application by a party entitled to performance of an act, the clerk must
issue a writ of attachment or sequestration against the disobedient
party's property to compel obedience.

(d) Obtaining a Writ of Execution or Assistance. On application
by a party who obtains a judgment or order for possession, "the clerk
must issue a writ of execution or assistance.

(e) Holding in Contempt. The court may also hold the disobedient
party in contempt.
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COMMITTEE NOTE

The language of Rule 70 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 71. Enforcing Relief For or Against a Nonparty

When an order grants relief for a nonparty or may be enforced against
a nonparty, the procedure for enforcing the order is the same as for a
party.

COMMITTEE NOTE

The language of Rule 71 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

TITLE IX. SPECIAL PROCEEDINGS

Rule 71.1. Condemning Real or Personal Property

(a) Applicability of Other Rules. These rules govern proceedings to
condemn real and personal property by eminent domain, except as this
rule provides otherwise.

(b) Joinder of Properties. The plaintiff may join separate pieces of
property in a single action, no matter who owns them 48 or- whether
they are sought for the same use.

(c) Complaint.

48 "no matter who owns them" has been criticized because it seems to imply that the owner's

identity has no bearing on condemnation. In fact some classes of owners are exempt -- cemeteries
are offered as an example -- and some governments cannot condemn the property of other
governments. It should be clear that a rule of procedure cannot expand the substantive authority to
condemn. But the implication could be defeated, at some cost in style elegance, by revising this:
"no matter whe evas them whether owned by the same persons or whether they are sought for the
same use."
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(1) Caption. The complaint must contain a caption as provided in

Rule 10(a). The plaintiff must, however, name as defendants both
the property - designated generally by kind, quantity, and location
- and at least one owner of some part of or interest in the property.

(2) Contents. The complaint must contain a short and plain
statement of the following:

(A) the authority for the taking;

(B) the uses for which the property is to be taken;

(C) a description sufficient to identify the property;

(D) the interests to be acquired; and

(E) for each piece of property, a designation of each defendant
who has been joined as an owner or owner of an interest in it.

(3) Parties. When the action commences, the plaintiff need join
as defendants only those persons who, have or claim an interest in
the property and whose names are then known. But before any
hearing on compensation, the plaintiff must add as defendants all
those persons who have or claim an interest and whose names have
become known or can be found by a reasonably diligent search of
the records, considering both the property's character and value
and the interests to be acquired. All others may be made
defendants under the designation "Unknown Owners."

(4) Procedure. Notice must be served on all -defendants as
provided in Rule 71.1(d), whether they were named as defendants
when the action commenced or were added later. A defendant may
answer as provided in Rule 71.1(e). The court, meanwhile, may
order any distribution of the _a deposit that the facts warrant.

(5) Filing; Additional Copies. In addition to filing the
complaint, the plaintiff must give the clerk at least one copy for the
defendants' use and additional copies at the request of the clerk or
a defendant.
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(d) Process.

(1) Delivering Notice to the Clerk. On filing a complaint, the
plaintiff must promptly deliver to the clerk joint or several notices
directed to the named defendants. When adding defendants, the
plaintiff must deliver to the clerk additional notices directed to the
new defendants.

(2) Contents of the Notice.

(A) Main Contents. Each notice must name the court, the
title of the action, and the defendant to whom it is directed. It
must describe the property sufficiently to identify it, but need
not describe any property other than that to be taken from the
named defendant. The notice must also state:

(i) that the action is to condemn property;

(ii) the interest to be taken;

(iii) the authority for the taking;

(iv) the uses for which the property is to be taken;

(v) that the defendant may serve an, answer on the
plaintiffs attorney within 20 days after being served with the
notice; and

(vi) that the failure to so serve an answer constitutes
consent to the taking and to the court's authority to proceed
with the action and fix the compensation.

(B) Conclusion. The notice must conclude with the name of
the plaintiffs attorney and an address within the district in
which the action is brought where the attorney may be served.

(3) Serving the Notice.

(A) Personal Service. When a defendant whose address is
known resides within the United States or a territory subject to
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the administrative or judicial jurisdiction of the United States,
personal service of the notice (without a copy of the complaint)
must be made in accordance with Rule 4.

(B) Service. by Publication.

(i) A defendant may be served by publication only when
the plaintiffs attorney files a certificate stating that the
attorney believes the defendant cannot be personally served,
because after diligent inquiry within the state where the
complaint is filed, the defendant's place of residence is still
unknown or, if known, that it is beyond the territorial limits
of personal service. Service is then made by publishing the
notice - once a week for at least three successive weeks - in
a newspaper published in the county where the property is
located or, if there is no such newspaper, in a newspaper
with general circulation where the property is located.
Before the last publication, a copy of the notice must also be
mailed to every defendant who cannot be personally served
but whose place of residence is then known. Unknown
owners may be served by publication in the same manner by
a notice addressed to "Unknown Owners."

(ii) Service by publication is complete on the date of the
last publication. The plaintiffs attorney must prove
publication and mailing by a certificate, attach a printed copy
of the published notice, and mark on the copy the
newspaper's name and the dates of publication.

(4) Effect of Delivery and Service. Delivering the notice to the
clerk and serving it have the same effect as serving a summons
under Rule 4.

(5) Proof of Service; Amending the Proof or Notice. Rule 4(Q)
governs proof of service. The court may permit the proof or the
notice to be amended.

(e) Appearance or Answer.
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(1) Notice of Appearance. A defendant that has no objection or
defense to the taking of its property may serve a notice of
appearance designating the property in which it claims an interest.
The defendant must then be given notice of all later proceedings
affecting the defendant.

(2) Answer. A defendant that has an objection or defense to the
taking must serve an answer rwithin 20 days after being served with
the notice. The answer must:

(A) identify the property in which the defendant claims an
interest;

(B) state the nature and extent of the interest; and

(C) state all the defendant's objections and defenses to the
taking.

(3) Waiver of Other Objections and Defenses; Evidence on
Compensation. A defendant waives all objections and defenses
not stated in its answer. No other pleading or motion asserting an
additional objection or defense is allowed. But at the trial on
compensation, a defendant - whether or not it has previously
appeared or answered - may present evidence on the amount of
compensation to be paid and may share in the award.

(f) Amending Pleadings. Without leave of court, the plaintiff may
- as often as it wants - amend the complaint at any time before the
trial on compensation. But no amendment may be made if it would
result in a dismissal inconsistent with Rule 71.1(i)(1) or (2). The
plaintiff need not serve a copy of an amendment, but must serve notice
of the filing, as provided inRule 5(b), on every affected party who has
appeared and, as provided in Rule 71.1(d), on every affected party who
has not appeared. In addition, the plaintiff must give the clerk at least
one copy of each amendment for the defendants' use, and additional
copies at the request of the clerk or a defendant. A defendant may
appear or answer in the time and manner and with the same effect as
provided in Rule 71.1(e).
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(g) Substituting Parties. If a defendant dies, becomes incompetent,
or transfers an interest after being joined, the court may, on motion
and notice of hearing, order that the proper party be substituted.
Service of the motion and notice on a nonparty must be made as
provided in Rule 71. 1(d)(3).

(h) Trial of the Issues.

(1) Issues Other Than Compensation; Compensation. In an
action involving eminent domain under federal law, the court tries
all issues, including compensation, except when compensation must
be determined:

(A) by any tribunal specially constituted by a federal statute to
determine compensation; or

.(B) if there is no such tribunal, by a jury when a party
demands one within the time to answer or within any additional
time the court sets, unless the court appoints a commission.

(2) Appointing a Commission; Commission's Powers and
Report.

(A) Reasons for Appointing. If a party has demanded a
jury, the court may instead appoint a three-person commission
to determine compensation because of the character, location, or
quantity of the property to be condemned or for other just
reasons.

(B) Alternate Commissioners. The court may appoint up to
two additional persons to serve as alternate commissioners to
hear the case and replace commissioners who, before a decision
is filed, the court finds unable or disqualified to perform their
duties. Once the commission renders its final decision, the court
must discharge any alternate who has not replaced a
commissioner.

(C) Examining the Prospective Commissioners. Before
making its appointments, the court must advise the parties of
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(the identity and qualifications of each prospective commissioner
and alternate, and may permit the parties to examine them.
The parties may not suggest appointees, but for good cause may
object to the appiia-tm-nt of a prospective commissioner or
alternate.

(D) Commission's Powers and Report. A commission has
the powers of a master under Rule 53(c). Its action and report
are determined by a majority. Rule 53(d), (e), and (f) apply to its
action and report.

(i) Dismissal of the Action or a Defendant.

(1) Dismissing the Action.

(I A) By the Plaintiff. If no compensation hearing on a
piece of property has begun, and if the plaintiff has not acquired
title or a lesser interest or taken possession, the plaintiff may,
without a court order, dismiss the action as to that property by
filing a notice of dismissal briefly describing the property.

(- B) By Stipulation. Before a judgment is entered vesting
the plaintiff with title or a lesser interest in or possession of
property, the plaintiff and affected defendants may, without a
court order, dismiss the action in whole or in part by filing a
stipulation of dismissal. And if the parties so stipulate, the
court may vacate a judgment already entered.

(3 C) By Court Order. At any time before compensation
has been determined and paid, the court may, after a motion
and hearing, dismiss the action as to a piece of property. But if
the plaintiff has already taken title, a lesser interest, or
possession as to any part of it, the court must award
compensation for the title, lesser interest, or possession taken.

(2) Dismissing a Defendant. The court may at any time dismiss
a defendant who was unnecessarily or improperly joined.
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(4 3) Effect. A dismissal is without prejudice unless otherwise
stated in the notice, stipulation, or court order.

(j) Deposit and Its Distribution.

(1) Deposit. The plaintiff must deposit with the court any money
required by law as a condition to the exercise of eminent domain
and may make a deposit when allowed by statute.

(2) Distribution; Adjusting Distribution. After a deposit, the
court and attorneys must expedite the proceedings so as to
distribute the deposit and to determine and pay compensation. If
the compensation finally awarded to a defendant exceeds the
amount distributed to -that defendant, the court must enter
judgment against the plaintiff for the deficiency. If the
compensation awarded to a defendant is less than the amount
distributed to that defendant, the court must enter judgment
against that defendant for the overpayment.

(k) Condemnation Under a State's Power of Eminent Domain.
This rule governs an action involving eminent domain under state law.
But if state law provides for trying an issue by jury - or for trying the
issue of compensation by jury or commission or both - that law
governs.

(1) Costs. Costs are not subject to Rule 54(d).

COMMITTEE NOTE

The language of Rule 71A has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Former Rule 71A has been redesignated as Rule 71.1 to conform
to the designations used for all other rules added within the original
numbering system.

Rule 72. Magistrate Judges: Pretrial Order
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(a) Nondispositive Matters. When a pretrial matter not dispositive
of a party's claim or defense is referred to a magistrate judge to hear
and decide, the magistrate judge must promptly conduct the required
proceedings and, when appropriate, issue a written order stating the
decision. A party may serve and file objections to the order within 10
days after being served with a copy. A party may not assign as error a
defect in the order not timely objected to. The district judge in the case
must consider timely objections and modify or set aside any part of the
order that is clearly erroneous or is contrary to law.

(b) Dispositive Motions and Prisoner Petitions.

(1) Findings and Recommendations. A magistrate judge must
promptly conduct the required proceedings when assigned, without
the parties' consent, to hear a pretrial matter dispositive of a claim
or defense or a prisoner petition challenging the conditions of
confinement. A record must be made of all evidentiary proceedings
and may, at the magistrate judge's discretion, be made of any other
proceedings. The magistrate judge must enter a recommended
disposition, including, if appropriate, proposed findings of fact. The
clerk must promptly mail a copy to each party.

(2) Objections. Within 10 days after being served with a copy of
the recommended disposition, a party may serve and file specific
written objections to the proposed findings and recommendations.
A party may respond to another party's -objections within 10 days
after being served with a copy. Unless the district judge orders
otherwise, the objecting party must promptly arrange for
transcribing the record, or whatever portions of it the parties agree
to or the magistrate judge considers sufficient.

(3) Resolving Objections. The district judge must determine de
novo any part of the magistrate judge's disposition that has been
properly objected to. The district judge may -accept, reject, or
modify the recommended disposition; receive further evidence; or
return the matter to the magistrate judge with instructions.
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COMMITTEE NOTE

The language of Rule 72 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 73. Magistrate Judges: Trial by Consent; Appeal

(a) Trial by- consent. When authorized under 28 U.S.C. § 636(c), a
magistrate judge may, if all parties consent,, conduct 'the proceedings
in a eivil action, including a jury or nonjury trial. A record of the
proceedings must be made in accordance with 28 U.S.C. § 636(c)(5).

(b) Consent Procedure.

(1) In General. When a magistrate judge has been designated to
conduct civil actions; the clerk must give the parties written notice
of their opportunity to consent under 28 U.S.C. § 636(c). To signify
their consent, the parties must jointly or separately file a
statement consenting to the referral. A district judge or
magistrate judge may be informed of a party's response to the
clerk's notice only if all parties have consented to the referral.

(2) Reminding the Parties About Consenting. A district
judge, magistrate judge, or other court official may again advise
remind 49 the parties of the magistrate judge's availability, but must
also advise them that they are free to withhold consent without
adverse substantive consequences.

(3) Vacating a Referral. On its own for good cause - or when a
party shows extraordinary circumstances - the district judge may
vacate a referral to a magistrate judge under this rule.

49 Footnote 145 before Style Subcommittee. This change reflects concern that "again advise"
might be implemented in ways that create pressure to consent. "Remind" was substituted to
emphasize that the advice must be framed and delivered in neutral terms.
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(c) Appealing a Judgment. In accordance with 28 U.S.C. §
636(c)(3), an appeal from a judgment entered at a magistrate judge's
direction may be taken to the court of appeals as would any other
appeal from a district-court judgment.

COMMITTEE NOTE

The language of Rule 73 has been amended as part of the
general restyling of the Civil Rules to make them more easily
understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 74.

COMMITTEE NOTE

Rule 74 was abrogated in 1997 to reflect repeal of the statute
providing for appeal from a magistrate judge's judgment to the district
court. The rule number is reserved for possible future use

Rule 75.

COMMITTEE NOTE

Rule 75 was abrogated in 1997 to reflect repeal of the statute
providing for appeal from a magistrate judge's judgment to the district
court. The rule number is reserved for possible future use.

Rule 76.

COMMITTEE NOTE

Rule 76 was abrogated in 1997 to reflect repeal of the statute
providing for appeal from a magistrate judge's judgment to the district
court. The rule number is reserved for possible future use.

TITLE X. DISTRICT COURTS AND CLERKS: CONDUCTING
BUSINESS; ISSUING ORDERS
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Rule 77. Conducting Business; Clerk's Authority; Notice of an
Order or Judgment

(a) When Court Is Open. Every district court is considered always
open for filing any paper, issuing and returning process, making a
motion, or entering an order.

(b) Place for Trial and Other Proceedings. Every trial on themerits must be conducted in open court and, so far as convenient, in aregular courtroom. Any other act or proceeding may be done orconducted by a judge in chambers, without the attendance of the clerk
or other court official, and anywhere inside or outside the district. Butno hearing - other than one ex parte - may be conducted outside the
district unless all the affected parties consent.

(c) Clerk's Office Hours; Clerk's Orders.

(1) Hours. The clerk's office - with a clerk or deputy on duty -
must be open during business hours every day except Saturdays,
Sundays, and legal holidays. But a court may, by local rule ororder, require that the office be open for specified hours onSaturday or a particular legal holiday other than one listed in Rule
6(a) (4) (A).

(2) Orders. Subject to the court's power to suspend, alter, or
rescind the clerk's action for good cause, the clerk may:

(A) issue process;

(B) enter a default;

(C) enter a default judgment under Rule 55(b)(1); and

(D) act on any other matter that does not require the court's
action.

(d) Serving Notice of an Order or Judgment.

(1) Service. Immediately after entering an order or judgment,
the clerk must serve notice of the entry, as provided in Rule 5(b), on
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each party who is not in default for failing to appear. The clerkmust record the service on the docket. A party also may servenotice of the entry as- provided in Rule 5(b).

(2) Time to Appeal Not Affected by Lack of Notice. Lack ofnotice of the entry does not affect the time for appeal or relieve - orauthorize the court to relieve - a party for failing to appeal withinthe time allowed, except as allowed by Federal Rule of Appellate
Procedure (4)(a).

COMMITTEE NOTE
The language of Rule 77 has been amended as part of thegeneral restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent throughoutthe rules. These changes are intended to be stylistic only.

Rule 78. Hearing Motions; Advancing an Action

(a) Providing a Regular Schedule for Oral Hearings; OtherOrders. A court may establish regular times and places for oralhearings on motions. But at any time or place, on notice that the judgeconsiders reasonable, the judge may issue an order to advance,
conduct, and hear an action.

(b) Providing for Submission on Briefs. By rule or order, thecourt may provide for submitting and determining motions on briefs,
without oral hearings.

COMMITTEE NOTE

The language of Rule 78 has been amended as part of thegeneral restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent throughoutthe rules. Thesechanges are intended to be stylistic only.

Rule 79. Records Kept by the Clerk

(a) Civil Docket.
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(1) In General. The clerk must keep a record known as the "civildocket" in the form and manner prescribed by the Director of theAdministrative Office of the United States Courts with the approval
of the Judicial Conference of the United States. The clerk mustenter each civil action in the docket. Actions must be assigned
consecutive file numbers, which must be noted in the docket where
the first entry of the action is made.

(2) Items to be Entered. The following items must be markedwith the file number and entered chronologically in the docket:

(A) papers filed with the clerk;

(B) process issued, and proofs of service or other returns
showing execution; and

(C) appearances, orders, verdicts, and judgments.

(3) Contents of Entries; Jury Trial Demanded. Each entrymust briefly show the nature of the paper filed or writ issued, thesubstance of each proof of service or other return, and the substanceand date of entry of each order and judgment. When a jury trialhas been properly demanded or ordered, the clerk must enter the
word "jury" in the docket.

(b) Civil Judgments and Orders. The clerk must keep a copy ofevery final judgment and appealable order; of every order affectingtitle'to or a lien on real or personal property; and of any other orderthat the court directs to be kept. The clerk must keep these in theform and manner prescribed by the Director of the Administrative
Office of the United States Courts with the approval of the Judicial
Conference of the United States.

(c) Indexes; Calendars. Under the court's direction, the clerk must:

(1) keep indexes of the docket and of the judgments and orders
described in Rule 79(b); and
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(2) prepare calendars of all actions ready for trial, distinguishing
jury trials from nonjury trials.

(d) Other Records. The clerk must keep any other records requiredby the Director of the Administrative Office of the United StatesCourts with the approval of the Judicial Conference of the United
States.

COMMITTEE NOTE

The language of Rule 79 has been amended as part of thegeneral restyling of the Civil Rules to make them more easily'understood and to make style and terminology consistent throughout
the rules. These changes are intended to be stylistic only.

Rule 80. Stenographic Transcript as Evidence

If stenographically reported testimony at a hearing or trial isadmissible in evidence at a later trial, the testimony may be proved bya transcript certified by the person who reee-ded reported it.50

COMMITTEE NOTE

The language of Rule 80 has been amended as part of thegeneral restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent throughoutthe rules. These changes are intended to be stylistic only.

For-mer Ruc8() a i ited to tLtmn ecn~pial
FePortcd." it is rcvxiqcd to reflect the use ofot-her mcthode, Of recorAding........... a , a trial r ca-ing.

50 Footnote 147 before Style Subcommittee. The Style Rule attempt to bring Rule 80 into linewith modern reporting methods was reconsidered for several reasons' There may be practicaldifficulties if the hearing or trial was conducted before a state court or before an administrativebody.' An audio or video recording often is transcribed by someone other than the person whomade the recording; the published rule would require that the person who made the recordingreview the transcript, creating an inefficient duplication of effort. Perhaps most importantly,special care is required in revising the Civil Rules provisions that relate to the Rules of Evidence.
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TITLE XI. GENERAL PROVISIONS

Rule 81. Applicability of the Rules in General; Removed
Actions

(a) Applicability to Particular Proceedings.

(1) Prize Proceedings. These rules do not apply to prizeproceedings in admiralty governed by 10 U.S.C. §§ 7651-7681.

(2) Bankruptcy. These rules apply to bankruptcy proceedings tothe extent provided by the Federal Rules of Bankruptcy Procedure.

(3) Citizenship. These rules apply to proceedings for admissionto citizenship to the extent that the practice in those proceedings isnot specified in federal statutes and has previously conformed tothe practice in civil actions. The provisions of 8 U.S.C. § 1451 forservice by publication and for answer apply in proceedings to cancel
citizenship certificates.

(4) Special Writs. These rules apply to proceedings for habeascorpus and for quo warranto to the extent that the practice in those
proceedings:

(A) is not specified in a federal statute, the Rules GoverningSection 2254 Cases, or the Rules Governing Section 2255 Cases;
and

(B) has previously conformed to the practice in civil actions.

(5) Proceedings Involving a Subpoena. These rules apply toproceedings to compel testimony or the production of documents
through a subpoena issued by a United States officer or agencyunder a federal statute, except as otherwise provided by statute, bylocal rule, or by court order in the proceedings.

(6) Other Proceedings. These rules, to the extent applicable,govern proceedings under the following laws, except as these laws
provide other procedures:

629



186 FEDERAL RULES OF CIVIL PROCEDURE
(A) 7 U.S.C. §§ 292, 4 99g(c), for reviewing an order of the
Secretary of Agriculture;

(B) 9 U.S.C., relating to arbitration;

(C) 15 U.S.C. § 522, for reviewing an order of the Secretary of
the Interior;

(D) 15 U.S.C. § 715d(c), for reviewing an order denying a
certificate of clearance;

(E) 29 U.S.C. §§ 159, 160, for enforcing an order of the
National Labor Relations Board;

(F) 33 U.S.C. §§ 918, 921, for enforcing or reviewing acompensation order under the Longshore and Harbor Workers'-
Compensation Act; and

(G) 45 U.S.C. § 159, for reviewing an arbitration award in a
railway-labor dispute.

(b) Scire Facias and Mandamus. The writs of scire facias andmandamus are abolished. Relief previously available through themmay be obtained by appropriate action or motion under these rules.

(c) Removed Actions.

(1) Applicability. These rules apply to a civil action after it is
removed from a state court.

(2) Further Pleading. After removal, repleading is unnecessaryunless the court orders it. A defendant who did not answer beforeremoval must answer or present other defenses or objections underthese rules within the longest of these periods:

(A) 20 days after receiving - through service or otherwise - acopy of the initial pleading stating the claim for relief,

(B) 20 days after being served with the summons for an initial
pleading on file at the time of service; or
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(C) 5 days after the notice of removal is filed.

(3) Demand for a Jury Trial.

(A) As Affected by State Law.; A party who, before removal,expressly demanded a jury trial in accordance with state lawneed not renew the demand after removal. If the state law didnot require an express demand for a jury trial, a party need notmake one after removal unless the! court orders the parties to doso within a specified time. The court must so order at a party'srequest and may so order on its own. A party who fails to make
a demand when so ordered waives a jury trial.

(B) Under Rule'38. If all necessary pleadings have beenserved at the time of removal, a party entitled to a jury trialunder Rule 38 must be given one if the party serves a demand
within 10 days after:

(i) it files a notice of removal; or

(ii) it is served with a notice of removal filed by another
party.

(d) Law Applicable.

(1) State Law. When these rules refer to state law, the term"law" includes the state's statutes and the state's judicial decisions.

(2) District of Columbia. The term "state" includes, whereappropriate, the District of Columbia. When these rules provide forstate law to apply, in the District Court for the District of
Columbia:

(A) the law applied in the District governs; and

(B) the term "federal statute" includes any Act of Congress
that applies locally to the District.

631



188 FEDERAL RULES OF CIVIL PROCEDURE

COMMITTEE ]NOTE

The language of Rule 81 has been amended as part of thegeneral restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent throughoutthe rules. These changes are intended to be stylistic only.

Rule 81(c) has been revised to reflect the amendment of 28U.S.C. § 1 4 46(a) that changed the procedure for removal from apetition for removal to a notice of removal.

Former Rule 81(e), drafted before the decision in Erie KR. v.Tompkins, 304 U.S. 64 (1938), defined state law to include "thestatutes of that state and the state judicial decisions construing them."The Erie decision reinterpreted the Rules of Decision Act, now 28U.S.C. § 1652, recognizing that the "laws" of the states include thecommon law established by judicial decisions. Long-established
practice reflects this understanding, looking to state common law aswell as statutes and court rules when a Civil Rule directs use of statelaw. Amended Rule 81(d)(1) adheres to this practice, including allstate judicial decisions, not only those that construe state statutes.

Former Rule 81(f) is deleted. The office of district director ofinternal revenue was abolished by restructuring under the InternalRevenue Service Restructuring and Reform Act of 1998, Pub.L. 105-206, July 22, 1998, 26 U.S.C. § 1 Note.

Rule 82. Jurisdiction and Venue Unaffected

These rules do not extend or limit the jurisdiction of the district courtsor the venue of actions in those courts. An admiralty or maritimeclaim under Rule 9(h) is not a civil action for purposes of 28 U.S.C. §§
1391-1392.

COMMITTEE NOTE

The language of Rule 82 has been amended as part of thegeneral restyling of the Civil Rules to make them more easily
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understood and to make style and terminology consistent throughoutthe rules. These changes are intended to be stylistic only.

Rule 83. Rules by District Courts; Judge's Directives

(a) Local Rules.

(1) In General. After giving public notice and an opportunity forcomment, a district court, acting by a majority of its district judges,may adopt and amend rules governing its practice. A local rulemust be consistent with - but not duplicate - federal statutes andrules adopted under 28 U.S.C. §§ 2072 and 2075, and must conformto any uniform numbering system prescribed by the JudicialConference of the United States. A local rule takes effect on thedate specified by the district court and remains in effect unlessamended by the court or abrogated by the judicial council of thecircuit. Copies of rules and amendments must, on their adoption,be furnished to the judicial council and the Administrative Office ofthe United States Courts and be made available to the public.
(2) Requirement of Form. A local rule imposing a requirementof form must not be enforced in a way that causes a party to loseany right because of a nonwillful failure to comply.

(b) Procedure When There Is No Controlling Law. A judge mayregulate practice in any manner consistent with federal law, rulesadopted under 28 U.S.C. §§ 2072 and 2075, and the district's localrules. No sanction or other disadvantage may be imposed fornoncompliance with any requirement not in federal law, federal rules,or the local rules unless the alleged violator has been furnished in theparticular case with actual notice of the requirement.

COMMITTEE NOTE
The language of Rule 83 has been amended as part of thegeneral restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent throughoutthe rules. These changes are intended to be stylistic only.
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Rule 84. Forms

The forms in the Appendix suffice under these rules and illustrate the
simplicity and brevity that these rules contemplate.

COMMITTEE NOTE
The language of Rule 84 has been amended as part of thegeneral restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent throughoutthe rules. These changes are intended to be stylistic only.

Rule 85. Title

These rules may be cited as the Federal Rules of Civil Procedure.

COMMITTEE NOTE
The language of Rule 85 has been amended as part of thegeneral restyling of the Civil Rules to make them more easilyunderstood and to make style and terminology consistent throughoutthe rules. These changes are intended to be stylistic only.

Rule 86. Effective Dates

These rules and any amendments take effect at the time specified bythe Supreme Court, subject to 28 U.S.C. § 2074. They govern:
(1) proceedings in an action commenced after their effective date;
and

(2) proceedings after that date in an action then pending unless:

(A) the Supreme Court specifies otherwise; or
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(B) in the ditrit ....urt's opinion-, the court determines that 5'applying them in a particular action would be infeasible or work
an injustice.

COMMITTEE NOTE

The language of Rule 86 has been amended as part of thegeneral restyling of the Civil Rules *to make them more easilyunderstood and to make style and terminology consistent throughoutthe rules. These changes are intended to be stylistic only.

The subdivisions that provided an incomplete list of the effectivedates of the original Civil Rules and amendments made up to 1963 are
deleted as no longer useful.

51 Footnote 151 before Style Subcommittee. The SCSSC and Subcommittee B agreed to thischange. Although present Rule 86(a) refers to "the opinion" of the court, "opinion" seems vague;it is better to require that the court determine that application of a new rule provision would beinfeasible or work an injustice. This determination should not be limited to the district court -present Rule 86(a) is the opinion of "the court," and it seems clear that appellate courts should beable to review the district court's determination.
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STYLE RULE 86

This version of Style Rule 86 is proposed to reflect the suggestions made in thememorandum on supersession (which can be found at Tab 3Bi).

Rule 86. Effective Dates.

(a) Effective Dates. These rules and any amendments take effect at the time specifiedby the Supreme Court, subject to 28 U.S.C. § 2074.. They govern:
(1) proceedings in an action commenced after their effective date; and
(2) proceedings after that date in an action then pending unless:

(A) the Supreme Court specifies otherwise; or
(B) the court determines that applying them in a particular action would be
infeasible or work an injustice.

(b) December 1, 2 0 0 7 Amendments. The amendments adopted on December 1, 2007 donot change the date on which any provision that conflicts with another'law took effect for
purposes of 28 U.S.C. § 2072(b).

Committee Note

The language of Rule 86 has been amended as part of the general restyling of the CivilRules to make them more easily understood and to make style and terminology consistentthroughout the rules. These changes are intended to be stylistic only.

The subdivisions that provided an incomplete list of the effective dates of the originalCivil Rules and amendments made up to 1963 are deleted as no longer useful.

Rule 86(b) is added to express the relationship between the [general] restyling of all theCivil Rules and other laws. The amendments adopted on December 1. 2007 take effect on thatdate for all purposes other than comparing the effective dates of a rule and another law thatconflicts with the rule. These amendments do not change the meaning of any rule, except new
Rule 5.2 which was first adopted on December 1, 2007. If there is a conflict, the portion of therule that conflicts with another law took effect on the day that part of the rule was first adopted.A conflict between any rule other than Rule 5.2 and another law should be resolved under 28U.S.C. § 2072(b) on December 1, 2007 in the same way it would have been resolved onNovember 30, 2007. Amendments adopted after December 1, 2007, will be treated in the same
way as amendments adopted before then.
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THE RESTYLED E-DISCOVERY AMENDMENTS

Attached is the package of proposed amendments to Style Rules 16, 26, 33, 34, 37, and45 to account for the e-discovery amendments to the current Civil Rules that are expected to take
effect in December 2006.

The attached document sets out proposed amendments to the Style Rules circulated forpublic comment in Feb. 2005. Most of the proposed changes have been approved by theStanding Committee Style Subcommittee (SCSSC). All changes that have not beendapproved bythe SCSSC are identified and discussed in the footnotes accompanying the proposed
amendments.

The changes to be made in the Feb. 2005 Style Rules by the Conference-approvede-discovery amendments are shown by single-underlinings and single-strikethroughs. Thefurther changes proposed to be made as part of the current restyling process are shown bydouble-underlinings and double-strikethroughs.

The comments that lead off many footnotes are Professor Richard Marcus' explanationsof style changes he initially proposed, in consultation with the other consultants. The Style
Subcommittee's reactions follow and are in bold.
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AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 16. Pretrial Conferences; Scheduling; Management

(b) Scheduling.

(3) Contents of the Order.

(A) Required Contents. The scheduling order must limit the time to joinother parties, amend the pleadings, complete discovery, and file motions.

(B) Permitted Contents. The scheduling order may:

(i) modify the timing of disclosures under Rules 26(a) and 26.(e)(1);

(ii) modify the extent of discovery;

(iii) nrovide for disclosure or discovery of electronically stored
information,

(iv) include any agreements the parties reach for asserting claims ofprivilege or of protection as trial-preparation material after
production,1

(iii v) set dates for pretrial conferences and for trial; and

(i-v vi) include other appropriate matters.

Rule 26. Duty to Disclose; General Provisions Governing Discovery

Joe Kimble appears to object to the iteration: "protection as trial-preparation". Without checking, I think that"protection as trial-preparation material" is something of a term of art, and thus not a pure matter of style. If theconcern is that "tion" appears too often in close proximity, it may be that this problem can be lessened by changing"after production" to "after information is produced."The Style Subcommittee agreed to Prof. Marcus' suggested text change, i.e., substituting "afterinformation is produced" for "after production".
Prof. Marcus agreed with the Style Subcommittee's change.
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2 FEDERAL RULES OF CIVIL PROCEDURE

(a) Required Disclosures.

(1) Initial Disclosure.

(A) In General. Except as exempted by Rule 26(a)(1)(B) or as otherwisestipulated or ordered by the court, a party must, without awaiting a discoveryrequest, provide to the other parties:

(i) the name and, if known, the address and telephone number of eachindividual likely to have discoverable information - along with thesubjects of that information - that the disclosing party may use tosupport its claims or defenses, unless the use would be solely forimpeachment;

(ii) a copy - or a description by category and location of alldocuments, data ee.pin4j& electronically stored information, andtangible things that the disclosing party has in its possession, custody, orcontrol and may use to support its claims or defenses, unless the usewould be solely for impeachment;

(iii) a computation of each category of damages claimed by the disclosingparty - who must also make available for inspection and copying asunder Rule 34 the documents or other evidentiary material, unlessprivileged or protected from disclosure, on which each computation isbased, including materials bearing on the nature and extent of injuries
suffered; and

(iv) for inspection and copying as under Rule 34, any insuranceagreement under which an insurance business may be liable to satisfy allor part of a possible judgment or 'to indemnify or reimburse for paymentsmade to satisfy the judgment.

(b) Discovery Scope and Limits.

(2) Limitations on Frequency and Extent.
(A) When Permitted. By order, the court may alter the limits in theserules on the number of depositions and interrogatories or on the length ofdepositions under Rule 30. ByIorder or local rule, the court may also limit thenumber of requests under Rule 36.
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FEDERAL RULES OF CIVIL PROCEDURE 
3

(B) Electronicall Stored Information.2 A party need not providediscovery of electronically stored infornation from sources that the partyidentifies as not reasonably accessible because of undue burden or cost. Onmotion to compel discovery or for a protective order, the party from whomdiscovery is sought must show that the information is not reasonablyaccessible because of undue burden or cost. If that showing is made, thecourt may nonetheless order discovery from such sources if the requestingparty shows good cause, considering the limitations of Rule 26(b)(2)(C). Thecourt may specify conditions for the discovery.
(B C_ When Required. The court must limit the frequency or extent ofdiscovery otherwise allowed by these rules or by local rule if it determines
that:

2 Kimble comment: Notice how the new heading to (B) throws off the symmetry of the current headings: (A) WhenPermitted, (B) When Required, (C) On Motion or the Court's Own Initiative. Once again, these three provisions aremore general provisions. Saying "Specific Limitations for Electronic Infonnation" would at least signal that (B) isnarrower. It would make the headings more coherent.The Style Subcommittee recommends moving (B) to the end of (2) as a new (D). The StyleSubcommittee stated, "I agree with Joe that it is a bad fit between (A) and (BC). This makes even more sensegiven [footinote [3J and the elimination of current (D)."Prof. Cooper and Prof. Marcus prefer the present sequence. (A) is a very general statement of limits thecourt may order. (B) is a very pointed statement of a limit the court may order. (C) is again very general, butaddresses what a court must order. . . . We could as well have (A) General Limits; (B) Electronically StoredInformation Limits; (C) Required Limits. There is a sequential difference that matters here, ... and ... in terms ofthe content of the rules themselves it argues for retaining the sequence in text. (A) deals with things the partiesshould worry about before propounding discovery, i.e., from the beginning of the case and before the Rule 26(f)conference. (B) deals with something responding parties should have in mind as they respond to discovery. (C)basically deals with something that matters if somebody makes a motion (although technically it applies to action bythe court on its own initiative). That ordinarily comes later than the activity addressed in" (B). Thus, in terms of thesequence of activity in a normal lawsuit, the'provisions are now in the right order.The e-discovery rules have received alot of attention already. They are slated to be in effect a year beforethe Style Project. Perhaps the strongest argument for sticking with the current version is that it will have becomefamiliar to many practitioners and judges by the time the Style Project takes hold; why force them to relearn it? ...[Wlhatever the abstract style merits may be, the present sequence is likely to have become familiar in practice, andto be built into e-searches. It could be quite disruptive to have that designation changed just as people are settlinginto familiarity with the new provisions. In light of that concern, and the notion that there is no inherent priority asbetween the contents (v. the tag lines) of current (B) and (C), it would seem that changing the tag lines would be aless intrusive step (particularly if they don't really control the application of the rule provisions).Moreover, as to statutes, such things [as tag lines] are said not to alter the meaning of the content. If that'strue of the rules, it seems that strengthens reasons to resist a change in sequence if the sequence of content makessense. The sequence in the package before the Supreme Court makes sense, although the Advisory Committee didnot spend much time considering that before (as with "form or forms," for example). So those thoughts point towardleaving the sequence as currently presented.
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4 FEDERAL RULES OF CIVIL PROCEDURE
(G D) On Motion or the Court's Own Initiative. The court may act onmotion or on its own after reasonable notice. 3

(5) Claiming Privilege or Protecting Trial-Preparation Materials.
(A) Information Withheld. When a party withholds information otherwisediscoverable by claiming that the information is privileged or subject to
protection as trial-preparation material, the party must:

(Ai) expressly make the claim; and(Bii) describe the nature ofthe documents, communications, or things not
produced or disclosed - and do so in a manner that, without revealinginformation itself privileged or protected, will enable other parties to assess
the claim.

(B) Information Produced. If information is produced in discovery that is
sub t to a claim of privilege or of protection as trial-preparation material,the party making the claim4 may not if any party that received theinformation of the claim and the basis for it. After being notified, a partymust promptly return, sequester, or destroy the specified information andany copies it has; must not use or disclose the information until the claim isresolved: must take reasonable steps to retrieve the information if the partydisclosed it before being notified: and may promptly present the informationto the court under seal for a determination of the claim. The producing partmust preserve the information until the claim is resolved.

3 The addition of new Rule 26(b)(2)(B) in the E-Discovery package makes retention of former (C) as a new (D)inappropriate. Under (B), the responding party now has a burden in invoking the protections provided by (B). Aswritten, (D) suggests that the court may act even when the responding party has not satisfied that burden. In theamendment package approved by the Judicial Conference, the provision about the court acting on its own is part ofwhat is now (C), and that is where it belongs. It does not suitably apply under (B),and a separate (D) suggests thatit can be applied there. 
,The Style Subcommittee agreed with Prof. Marcus' and Prof. Kimble's suggestions and recommendsthat (D) be eliminated and (C) be revised as follows: "On motion or on its own, the court must limit thefrequency or extent of discovery otherwise allowed by these rules or by local rule if it determines that:".Prof Marcus agreed with the Style Subcommittee's change.4The Style Subcommittee recommends the following: "If information is produced in discovery th-at is subject

to a claim of'privilege or of protection as trial-preparation material, the party making the claim. . .Prof Marcus agreed with the Style Subcommittee's change.
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FEDERAL RULES OF CIVIL PROCEDURE 5
(f) Conference of the Parties; Planning for Discovery.

(2) Conference Content; Parties' Responsibilities. In conferring, theparties must consider the nature and basis of their claims and defenses and thepossibilities for promptly settling or resolving the case; make or arrange for thedisclosures required by Rule 26(a)(1); to discuss any issues aboutpreserving discoverable information; and develop a proposed discovery plan.The attorneys of record and all unrepresented parties that have appeared in thecase are jointly responsible for arranging the conference, for attempting in goodfaith to agree on the proposed discovery plan, and for submitting to the courtwithin 14 days after the conference a written report outlining the plan. Thecourt may order the parties or attorneys to attend the conference in person.
(3) Discovery Plan. A discovery plan must state the parties' views and
proposals on:

(A) what changes should be made in the timing, form, or requirement fordisclosures under Rule 2 6(a), including a statement of when initialdisclosures were made or will be made;

(B) the subjects on which discovery may be needed, when discovery shouldbe completed, and whether discovery should be conducted in phases or belimited to or focused on particular issues;

(C) any issues about disclosure or discovery of electronicallystored information, including the form or forms in which it should beproduced:5

The Style Subcommittee recommends substituting "any form" for "the form or forms". That would makeit clear that it could be singular or plural, rather than referring to "the form or forms". Rules 34 and 45would also need to be changed.Prof. Marcus notes that the problem of how to refer to form of production arose a number of times in thepublic comment period, and the "form or forms" locution was the solution the Advisory Committee selected. Thepublished version said "form of production" in Rule 16 and in Rule 34(b). This locution caused objections that itsuggested that a single form would suffice for all electronically stored information sought by a Rule 34 request orotherwise. Whether "any form" adequately conveys the idea (here and in Rule 34(b)) that a party may request or usemultiple forms for different types of electronically stored information could be debated.In connection with that issue, it is worth noting that the Committee Note accompanying the proposedamendment to Rule 34(b) now before the Supreme Court includes the following: "The amendment to Rule 34(b)permits the requesting party to designate the form or forms in which it wants electronically stored informationproduced. * * * The rule recognizes that different forms of production may be appropriate for different types ofelectronically stored information. Using current technology, for example, a party might be called upon to produceword processing documents, e-mail messages, electronic spreadsheets, different image or sound files, and materialfrom databases. Requiring that such diverse types of electronically stored information all bý produced in the same
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6 FEDERAL RULES OF CIVIL PROCEDURE

tD)ayisusabout claims of pr of of protection as trial-
Praration materials, including -- if the parties agree on a procedure toassert stteh these claims after production -- whether to ask the court toinclude their agreement in an order;

(G EE) what changes should be madein the limitations on discovery imposedunder these rules or by local rule, and what other limitations should be
imposed; and

(D F) any other orders that the court should issue under Rule 26(c) orunder Rule 16(b) and (c).

Rule 33. Interrogatories to Parties

(d)Option to Produce Business Records. If the answer to an interrogatory-may be determined by examining, auditing, compiling, abstracting, or summarizinga party's business records. Jincluding electronically stored information,, and if theburden of deriving or ascertaining the answer will be substantially the same foreither party, the responding party may answer by:

Rule 34. Producing Documents, Electronically Stored Information, andTangible Things, or Entering onto Land, for Inspection and Other
Purposes

(a) In General. A party may serve on any other party a request within the scope
of Rule 26(b):

(1) to produce and permit the requesting party or its representative to inspect,and copy, test •or sample the following items in the responding party'spossession, custody, or control:

form could prove impossible, and even if possible could increase the cost and burdens of producing and using theinformation. The rule therefore provides that the requesting party may ask for different forms of production fordifferent types of electronically stored information."It may be that this Committee Note would make it entirely clear that "any form" includes multiple forms.On the other hand, with the removal of the "form or forms" rule language which the Note addresses, that may not beas clear as leaving in "form or forms."
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FEDERAL RULES OF CIVIL PROCEDURE 7
(A) any designated documents or electronically stored information -including writings, drawings, graphs, charts, photographs, sound recordings,images, and other data or data compilations - stored in any medium fromwhich information can be obtained either directly or, if necessary, aftertranslation by either directly or a the responding party translates theminto a reasonably usable form; or

(B) any designated tangible things - a t ,g,,; or
(2) to permit entry onto designated land or other property possessed orcontrolled by the responding party, so that the requesting party may inspect,measure, survey, photograph, test, or sample the property or any designatedobject or operation on it.

(b) Procedure.

(1) Contents of the Request. The request mus-t:

(A) must describe with reasonable particularity each item or category ofitems to be inspected; and

(B) must specify a reasonable time, place, and manner for the inspectionand for performing the related acts, and
may specify the form or forms in which electronicallystored information

is to be produced.

(2) Responses and Objections.

(D) Form or Forms for Production of Electronically Stored

Information. The res .onse may state an ob ection to the requested form orforms for producing electronically stored information. If the res ondingarto-bects to the requested form or forms fQ -- •.
-- or if no form was specified in the request -- theparty must state the form or forms it intends to use.6

6 The Style Subcommittee recommends a different tag line for new (D) -- "Responding to a Request forElectronically Stored Information." (There was no tag line in the E-Discovery package.)Prof Marcus agreed to the Style Subcommittee's above change.To avoid repetition the phrase "for producing electronically stored information" was removed as follows:
The response may state an objection to the requested form or forms for producing electronically storedinformation. If the responding party objects to the requested form or forms -- or if no form &"r-0eg

643



8 FEDERAL RULES OF CIVIL PROCEDURE

(D1 E) Producing the Documents. Unless the parties otherwise agree, orthe court otherwise orders, these procedures ap 1v to roducin- documents orelectronicall stored information for insp ection 7

SA Th.e r uodu party prouin; u ntn....n must producetli the documents as they are kept in the usual course of business or mustorganize and label them to correspond to the categories in the request-;
(ii) If a request does not specify the form or forms for producingelectronically stored information, t party must produce

itin a form or forms iri which it is ordinarily maintained or in a...... or f c that. @ar reasonably usable form or forms; and8

(iii)A party need not produce the same electronically stored information in
more than one form. * * * * * *

Rule 37. Failure to Make Disclosures or to Cooperate in Discovery;
Sanctions

_(e)Failure to Provide ElectronicallyStored Information. Absentexceptional circumstances, a court may not impose sanctions under these ruleson a party for failing to provide electronically stored information lost as a resultof the routine, good-faith operation of an electronic information system.

l " "a was specified in the request -- the party must state the form or forms itintends to use.

In addition, the Style Subcommittee recommends the following: "The response may state anobjection to the a requested form or-forms for producing electronically stored information. If the respondingparty objects to the a requested form or-for-ms -- or if no form was specified in the request -- the party muststate the form or forms it intends to use."
7The Style Subcommittee recommends that the rule begin as in Rule 33(a)(1): "Unless otherwise stipulated
or ordered by the court, theseprocedures apply to producing documents or electronically stored informationfor inspection:".

The rule that was published and approved by the Judicial Conference said only "Unless the partiesotherwise agree, or the court otherwise orders," and did not include the remainder. The trouble is that if you don'tmake this addition, you have a bad lead-in to (ii). It would read: "Unless the parties otherwise agree, or the 'courtotherwise orders... if a request does not specify the form or forms for producing electronically stored information."In other words, you would have back-to-back-to-back conditions.
Prof Marcus agreed with the Style Subcommittee's version.The Style Subcommittee recommends the following: "If a request does not specify the any form or-formsfor producing electronically stored information, the party must produce it in a form or-fornms in which it isordinarily maintained or in a reasonably usable form or-forms;".
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FEDERAL RULES OF CIVIL PROCEDURE 9
(e f) Failure to Participate in Framing a Discovery Plan. If a party or itsattorney fails to participate in good faith in developing and submitting a proposeddiscovery plan as required by Rule 26(f), the court may, after giving an opportunityto be heard, require that party or attorney to pay to any other party the reasonableexpenses, including attorney's fees, caused by the failure.

Rule 45. Subpoena

(a) In General.

(1) Form and Contents.

(A) Requirements. Every subpoena must:

(i) state the court from which it issued;

(ii) state the title of the action, the court in which it is pending, and its
civil-action number;

(iii) command each person to whom it is directed to do the following at aspecified time and place: attend and testify; produce and permit theinspection, an4 copying, testing, or sampling of designated documents,electronically stored information, or tangible things in that person'spossession, custody, or control; or permit the inspection of premises; and

(iv) set out the text of Rule 45(c) and (d).
(B) Command to Produce Materials or Permit Inspection,.Co ign.Testing or - Samplin . A command to produce documents, electronicallystored information, or tangible things or to permit inspectionteoting, or oampling may be included in a subpoena commanding attendanceat a deposition, hearing, or trial, or may be set out in a separate subpoena. Asubpoena may specify the form or forms in which electronically storedinformation is to be produced. -

(2) Issued from Which Court. A subpoena must issue as follows:
(A) for attendance at a hearing or trial, from the court for the district wherethe hearing or trial is to be held;

(B) for attendance at a deposition, from the court for the district where thedeposition is to be taken; and
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10 FEDERAL RULES OF CIVIL PROCEDURE

(C) for production, of inspection, copying, testing, or sampling, if separatefrom a subpoena commanding a person's attendance, from the court for thedistrict where the production or inspection is to be made.9

(2) Service in the United States. Subject to Rule 45(c)(3)(A)(ii), a subpoenamay be served at any place:

(A) within the district of the issuing court;
(B) outside that district but within 100 miles of the place specified for thedeposition, hearing, trial, production, or inspection, copying, testing, or
sampling;

(C) within the state of the issuing court if a state statute or court ruleallows service at that place of a subpoena issued by a state court of generaljurisdiction sitting in the place specified for the deposition, hearing, trial,production, or inspection, copying, testing, or sampling; or
(D) that the court authorizes on motion and for good cause, if a federal
statute so provides.

(3) Service in a Foreign Country. 28 U.S.C. § 1783 governs issuing andserving a subpoena directed to a United States national or resident who is in aforeign country.

(4) Proof of Service. Proving service, when necessary, requires filing with theissuing court a statement showing the date and manner of service and thenames of the persons served. The statement must be certified by the server.
(c) Protecting a Person Subject tq a Subpoena.

(1) Avoiding Undue Burden or Expense; Sanctions. A party or attorneyresponsible for issuing and serving a subpoena must take reasonable steps to
9 I did not notice this before, but shouldn't this provision be further changed (as was an earlier part of the provision)to include copying, testing and sampling, as follows:

(C) for production, or inspection, copyig, testing, or sampling, if separate from a subpoenacommanding a person's attendance, form the court for the district where the production, orinspection coyin testin or samplin is to be made.

The Style Subcommittee agreed to Prof. Marcus' '5less wordy alternative" version, "for the districtwhere these acts are p. .n to be done m-ade."

646



FEDERAL RULES OF CIVIL PROCEDURE 1
avoid imposing undue burden or expense on a person subject to the subpoena.
The issuing court must enforce this duty and impose an appropriate sanction -which may include lost earnings and reasonable attorney's fees on a party orattorney who fails to comply.

(2) Command to Produce Materials or Permit Inspection.

(A) Appearance Not Required. A ]person commanded to produce aR4rmit :nopootion, oopyr4ng, tsitn--, or g designated documents,electronically stored information, or tangible things, or to permit theinspection of premises, need not appear in person at the place of productionor inspection unless also commanded to appear for a deposition, hearing, or
trial.

(B) Objections. A person commanded to produce designated materials 10 orto permit inspection may serve on the party or attorney designated in thesubpoena a written objection to inspecting. eo copying,sam pling any or all of the designated materials or to inspecting the premises- or to producing electronically stored information in the form or formsrreguested.11 The objection must be served before the earlier of the timespecified for compliance or 14 days after the subpoena is served. If anobjection is made, the following rules apply:
(i) At any time, on notice to the commanded person, the serving partymay move the issuing court for an order compelling production,inspection, of copying, testing, or samplnng.

(ii) Inspection and copying may be done only -as directed in the order,and the order must protect a person who is neither a party nor a party'sofficer from significant expense resulting from compliance.12

10 The pending amendment, looking to the pertinent current language in Rule 45(c)(2), is as follows:
A person commanded to produce and permit inspection, and copying, testing, or sampling may,within 14 days...

All of this is presumably subsumed under "produce" in the restyled rule. A question for the present iswhether the style version adequately conveys all those activities.IIThe Style Subcommittee recommends that the final clause of the first sentence read: "or to producingelectronically stored information in the any form or-formns requested".
1- The restyled rule seems to solve a problem we addressed by amendment of former Rule 45(c)(2)(B):

Such an order to compel pfeduetien shall protect any person who is not a party or an officer of aparty from significant expense resulting from the inspection and, testing, or samplin commanded.
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12 FEDERAL RULES OF CIVIL PROCEDURE

(d)Duties in Responding to a Subpoena.

(1) Producing Documents or Electronically Stored Information. Unlessthe parties and the person resuondin to a subpoena otherwise agree, or thecourt otherwise orders these -rocedures aply -to producing documents orelectronically stored information for inspection:13

A In _Gneral. A person responding to a subpoena to produce documentsmust produce them as they are kept in the ordinary course of business ormust organize and label them to correspond to the categories in the demand-;
(B) Form for Producing Electronically Stored Information f asubpoena does not specify the form or forms for producing electronicallystored information, the person responding to - the subpoena must produce.. =4 it in a form or forms in which it is ordinarily
............. 8maintained or in a form or forms that are reasonably usableform or forms-_4

(C) ElectronicallY Stored Information Produced in Only One Form.A person responding to a subpoena need not produce the same electronicallystored information in more than one form;
kV) Inaccessible Electronicall tored Information. A personresponding to a subpoena need not provide discovery of electronically storedinformation from sources that the person identifies as not reasonably

The style version uses "compliance" to cover all these possible tasks.The Style Subcommittee agreed to leave the Style Rule as shown in the text.13 This provision appears in Rule 34(b)(2)(D) above and in the E-Discovery amendments to Rule 34. It did not
make its way into the Rule 45'amendments, and there seems to be no reason why that should be true. It seems that itserves a similar purpose here. It is added in hopes that it is not too late to try to add this minor conformitory point.Kimble comment: Adding a new (1) throws everything out of whack. The items at the (A), (B), (C), (D)level are a hybrid of a list and subparts. Notice how (A) and (B) end with a semicolon and (C) ends with a period, asif you were finishing a list. Then (D) looks like a subpart, with more than one sentence. It might work if youeliminated the headings and used periods instead of semicolons.Marcus comment: My assumption was that, for purposes of parallelism -to Rule 34(b)(2)(D/E), it should beadded here because Joe Kimble wanted it added there. If that is wrong, the prologue can be removed.The Style Subcommittee agreed to delete Prof. Marcus' suggested language introducing (d)(1). Inother words, the Style Subcommittee agreed to delete the following clause: " p

producin, doume 
eetiom".Prof. Marcus' response to the Style Subcommittee: That seems substantive to me.14The Style Subcommittee recommends the following: "If a subpoena does not specify the any form or-formsfor producing electronically stored information, the person responding to the subpoena must produce it in aform oF formns in which it is ordinarily maintained or in a reasonably usable form or-forms;".
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FEDERAL RULES OF CIVIL PROCEDURE 13
accessible because of undue burden or cost. On motion to compel discovery orfor arotective order, the person 4 ghres onding to the subpoena must show that the information is notreasonably accessible because of undue burden or cost. If that showing ismade, the court may nonetheless order discovery from such sources if therequesting party shows good cause, considering the limitations of Rule26(b)(2)(C). The court may specify conditions for the discovery.

(2) Claiming Privilege or Protection.

(A) Information Withheld. A person withholding subpoenaed informationunder a claim that it is privileged or subject to protection as trial-preparation
material must:

(Ai) expressly assert the claim; and
(B ii) describe the nature of the withheld documents, communications, orthings in a manner that, without revealing information itself privileged orprotected, will enable the parties to assess the claim.
(B) Information Produced. If information is produced in response to asubpoena that is subject to a claim of privilege or of protection as trial-preparation material, the person making the claim may notify any party thatreceived the information of the claim and the basis for it. After beingnotified, a party must promptly return, sequester, or destroy the specifiedinformation and any copies it has; • o must not use or disclose theinformation until the claim is resolved:If -" • -i•a " " " " must take reasonable steps to retrieve i4the information if the party disclosed it before bein notified: and maypromptly present the information to the court under seal for a determinationof the claim. The person who produced the information must preserve theinformation until the claim is resolved.15

(e) Contempt. The issuing court may hold in contempt a person who, having beenserved, fails without adequate excuse to obey the subpoena. A nonparty's failure toobey must be excused if the subpoena purports to require the nonparty to attend orproduce at a place outside the limits of Rule 45(c)(3)(A)(ii).

15 The wording here corresponds to the wording proposed for Rule 26(b)(5)(B) above.The Style Subcommittee recommends the following for the first sentence: "If information isproduced in response to a subpoena t-a-t is subject to a claim of privilege or of protection as trial-preparation
material, .... ..
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SUPERSESSION AND THE STYLE PROJECT

I introduction

The public comments to the Style Project include expressions of concern that the Style
amendments to the Civil Rules may "supersede" conflicting provisions in statutes in effect when the
amendments are enacted. The supersession provision of the Rules Enabling Act, Section 2072(b),
provides that laws that conflict with an Enabling Act rnle "shall be of no further force or effect after
such rule[] [has] taken effect." The concern is that adopting the Style Rules will generate arguments
that all provisions in every Civil Rule have "taken effect" on the date the Style Rules were enacted
- anticipated to be December 1, 2007 - making them supersede any inconsistent statute enacted

before that date.

This issue is not new to the Style Project. It was raised and addressed in the earlier Style
Amendments to the Appellate and Criminal Rules. The first two parts of this memorandum explore
the reasons why the concern about supersession does not present a problem for the Civil Rules Style
Project. At the same time, this memorandum recognizes that just as it is important for the Style
Project to state explicitly and clearly that the amendments are intended to be stylistic only, it is also
useful to state explicitly and clearly that the relationship between the Rules and existing laws is
unchanged. The third part of this memorandum examines alternative ways to accomplish this goal.
The memorandum recommends a statement in Rule 86 that addresses and should foreclose the

supersession concern.

Adoption of a new Rule 86(b) would make explicit the relationship between the Style
amendments and existing statutes and address the supersession concern described at length in the
memorandum that follows. The proposed rule and committee note take into account the new E-
Government Act rule, Rule 5.2, which is also expected to take effect on December 1, 2007. Rule
5.2 must be kept on the same schedule as the corresponding E-Government Act provisions in the

May 8, 2006 1
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Appellate, Bankruptcy, and Criminal Rules. The supersession effect of Rule 5.2 is properly
measured from December 1, 2007. The Rule 86(b) draft accommodates this by stating that the
December 1, 2007 "amendments" do not "change" the effective date, and the Committee Note

explicitly addresses Rule 5.2.

PROPOSED AMENDMENT TO THE
FEDERAL RULES OF CIVIL PROCEDURE

Rule 86. Effective Dates

2 (b) December 1, 2007 Amendments. The amendments

3 adopted on December 1, 2007 do not change the date on

4 which any provision that conflicts with another law took

5 effect for purposes of 28 U.S.C. § 2072(b).

Committee Note

The amendments adopted on December 1, 2007 take effect on thatdate for all purposes other than comparing the effective dates of a ruleand another law that conflicts with the rule. These amendments donot change the meaning of any rule, except new Rule 5.2 which wasfirst adopted on December 1, 2007. If there is a conflict, the portionof the rule that conflicts with another law took effect on the day thatpart of the rule was first adopted. A conflict between any rule otherthan Rule 5.2 and another law should be resolved under 28 U.S.C. §2072(b) on December 1, 2007 in the same way it would have beenresolved on November 30, 2007. Amendments adopted afterDecember 1, 2007, will be treated in the same way as amendments
adopted before then.

Finally, an appendix to this memorandum provides further research supporting the Supreme
Court's authority to improve the expression of the rules, without changing substantive meaning or
supersession consequences, within the Rules Enabling Act.

May 8, 2006 2
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Style Supersession

II. The Supersession Concern

The Rules Enabling Act begins with §§ 2 072(a) and (b):

(a) The Supreme Court shall have the power to prescribe general rules ofpractice and.procedure and rules of evidence for cases in the United States district courts(including proceedings before magistrates thereof) and courts of appeals.
(b) Such rules shall not abridge, enlarge or modify any substantive right. All lawsin conflict with such rules shall be of no further force or effect after such rules have
taken effect.

The second sentence of § 2072(b) is often referred to as the "supersession" clause. By,
general acceptance, it operates on a last-in-time principle akin to conflicting statutes. An Enabling
Act rule provision supersedes an earlier conflicting statute; a statute supersedes an earlier conflicting
Enabling Act rule provision. The words "no further force or effect" can refer only to a statute

existing at the time a rule is adopted.

Whether a rule conflicts with an existing statute depends on the meaning of each. The Style
Project is intended to make it easier to understand the Civil Rules and to make style and terminology
consistent throughout the Rules. The changes are stylistic only. Each rule will have the same
substantive meaning on December 1,2007, that it had before that date. Because substantive meaning
does not change when the Style Rules take effect, the relationship between the Civil Rules and any
previously-enacted conflicting statute also remains the same.

Prior experience with rule amendments fully supports this conclusion. The Rules Enabling
Act rules have been amended a number of times. Those amendments range in purpose and nature
from adding entirely new rules to changing the substantive meaning of portions of rules to making
small or technical changes that have little if any effect on meaning. A rule does not supersede a
statute with -a conflicting provision whenever there is an amendment to any part of that rule, no
matter how small, how technical, or how unrelated to the conflicting statutory provision. Instead,
supersession is determined by looking to the nature and purpose of the amendment and comparing

-3-
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the date of the statute with the date the particular substantive rule provision that is inconsistent with

that statute first "took effect."

There are very few conflicts between the Civil Rules and existing statutes and the issue-is
unfamiliar to most lawyers and judges. There are good reasons for the scarcity of conflicts. Many
procedure statutes disappeared after enactment of the Rules Enabling Act in 1934 and recodification

of the Judicial Code in 1948. Since then, Congress generally has been content to entrust
development ofprocedural rules to the Enabling Act process, and the Supreme court and the Judicial
Conference have been careful to avoid knowing supersession ofstatutoryprovisions. The occasions
for colorable claims of conflict between statute and rule are rare. But some do occur. The most
commonly cited conflict is the relationship between Civil Rule 11 and the Private Securities
Litigation Reform Act. Rule 11 was last substantively amnended in 1993. The PSLRA was enacted
in 1995. It includes provisions that are inconsistent with Civil Rule 11.1 In 1995, the PSLRA
superseded the inconsistent provisions of Rule 11 that took effect in 1993. If the remaining steps
in the Style Project occur on schedule, Rule 11, amended only for style, will take effect on December
1,2007. Because the Style amendments do not change the substantive meaning of Rule 11, that date
does not affect the relationship between Rule 11 and the PSLRA. That relationship is determined
by the time when the Rule's substantive provision that is inconsistent with the PSLRA first took
effect, compared to the effective date of the PSLRA. Because the substance of the inconsistent
provisions of Rule 11 took effect two years before the PSLRA, the Style amendments - which are
unrelated to the substance ofthe conflicting provisions - do not change the supersession relationship.

The statute still trumps the rule.

Stated more generally, the supersession determination depends on comparing the date the
substantive rule provision that conflicts with the statute became effective with the date the

The PSLRA also establishes special pleading standards and provides for a stay of discovery on
terms that may be inconsistent with the Civil Rules.

4
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conflicting statute became effective. The later date controls, not subsequent dates when the rule is
again amended in some way that does not affect or have any bearing on the substance of the
conflicting provision. The Style Project does not change supersession effects because the changes
- including those made in the few rules that may conflict with statutory provisions in effect on

December 1, 2007 - are intended to be stylistic only.

Ifi. Precedents on Supersession

Past style revisions provide supporting precedent for the conclusion that the Style Project will
not change the supersession relationship between the Civil Rules and statutes in effect on December
1, 2007. Most of the Civil Rules were amended in 1987 to achieve a gender-neutral style. There is
no evidence of any suggestion that those amendments had an effect on supersession. The Appellate
Rules were the first to be completely restyled. As described below, the few cases that address
supersession after the Appellate Rules were restyled recognize that the style changes do not affect
supersession. One case appears to have adopted a different approach, but that case did not focus on

the issue.

The Criminal Rules were the next to be restyled. The Rules Committees recognized that the
pre-Style version of Criminal Rule 48(b) had been followed by the Speedy Trial Act, which was
inconsistent in important respects. The 2002 Committee Note accompanying the Style Rules stated
that "[ijn re-promulgating Rule 48(b), the Committee intends no change in the relationship between
that rule and the Speedy Trial Act." There is no evidence of any attempt to argue that Rule 48(b)
now supersedes the Speedy Trial Act. Instead, the Speedy Trial Act continues to apply over

inconsistent provisions of Style Rule 48(b).

The decisions that focus on the supersession question follow the approach set out above.
There are a few cases that could be read to support a different approach, but they did not actually
focus on the question. The existence of these cases, however, provides another reason to make an

/ ,
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explicit disclaimer of any supersession effect from adopting the Style Version of the Civil Rules.

Autoskill Inc. v. National Education Support Systems, Inc., 10th Cir. 1993, 994 F.2d 1476,
is clear. Autoskill won a preliminary injunction against NESS. Six days later NESS filed a
voluntary Chapter 11 petition. Commencing the Chapter 11 proceeding constituted an "order for
relief." Sixty-six days after the injunction issued and 60 days after the order for relief, NESS filed
a notice of appeal.. The appeal was timely under 11 U.S.C. § 108(b)(2), which allows 60 days after
the order for relief to file any notice that would have been timely if filed when the order for relief
entered. The appeal was not timely under the 30-day provision in Appellate Rule 4. The Rule 4
period was established in 1968 when the Appellate Rules first took effect. Section 108(b)(2) was
adopted in 1978. But Appellate Rule 4 was amended in'l 979. The court looked to the nature of the
1979 amendments and the Committee Note. It found that "[t]he change was made for clarity only
and did not change the meaning of the rule." Thus "the two changes that have been made *** were
not substantive, and do not affect our application of§ 2072." 994 F.2d at 1485 & n. 8. The statute
prevailed; the style change did not alter the pre-Style supersession relationship.

Local 38, Sheet Metal Workers v. Custom Air Systems, Inc., 2d Cir. 2003, 333 F.3d 345,
follows the Autoskill decision. It agreed that "[a] statute enacted subsequently to a rule** * trumps
the rule." The 1979 Rule 4 amendments did not establish Rule 4 as the more recent enactment: "To
be sure, there were minor revisions to Rule 4(a) subsequent to the enactment of § 108(b), but as the
Tenth Circuit explained, those changes were not substantive and thus do not affect our analysis."

333 F.3d at 348 n. 2.

U.S. v. Wilson, 5th Cir. 2002, 306 F.2d 231, 235-237, is less clear, but seems to support the
same approach. The government appealed a suppression order by notice filed 32 days after the order
was signed and dated but only 29 days after the order was entered on the docket. 18 U.S.C. § 3731
set the time for a government appeal at 30 days after the order was "rendered." Appellate Rule 4(b)

6
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set the time at 30 days after entry of the order. The court held the appeal timely by applying Rule
4(b). "[W]here a conflict exists between a Rule and a statute, the most recent of the two prevails."
Implicit repeal is disfavored in the same way when a Federal Rule is offered to repeal a statute as
when a statute is offered to repeal another statute. But there is a difference between "rendering" an
order and "entering" an order. "Rule 4(b) trumps § 3731 ." In reaching this result, the court looked
to several sets of dates. "Rendered" was first used in the Criminal Appeals Act long before the
Appellate Rules were first adopted in 1968. Section 3731 was most recently amended in 1994.

'Appellate Rule 4(b) was last amended [by the Style amendments] in 1998. The court expressed its
confidence that the Supreme Court considered the conflict between rule and statute in determining
that Rule 4(b) would run appeal time from entry of the order. "In any event, the Rules were
promulgated after § 3731 was enacted; the Rules, including Rule 4(b), have been amended more
recently than § 3731; and, the terms rendered and entered date to the respective establishment of the
Criminal Appeals Act and the Rules, the latter being the most recent." Finally, § 3731 itself says that
the provisions for government appeals are to be liberally construed. The Wilson opinion properly
looked to the respective dates on which the conflicting provisions were first adopted. Rule 4(b) with
"entry" came after adoption of § 3731 with "rendered," so Rule 4(b) controls. Some ambiguity is
introduced by the portion of the opinion that notes the dates of the most recent amendments, even
though they did not change the respective and controlling words - and even though the. 1998 Rule
4(b) amendment was part of the Appellate Rules Style Project.

Baugh v. Taylor, 5th Cir. 1997, 117 F.3d 197, 201, also reflects the proper approach. This
case addressed 28 U.S.C. § 1915(a)(3) and Appellate Rule 24. Section 1915(a)(3) provides that an
appeal may not be taken in forma pauperis if the trial court certifies in writing that the appeal is not
taken in good faith. Appellate Rule 24 provides that a party denied leave to proceed in forma
pauperis on appeal could move for permission in the court of appeals. The Fifth Circuit found no
conflict and no supersession, observing that the provision set out as § 1915(a)(3) by amendment in

7
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1996 was in § 1915(a) long before Rule 24(a) was adopted in 1967 "to spell out the procedural

implementation of* * * § 1915. The [ 1996 statute] merely moved this provision from subsection
(a) of section 1915 to subsection (a)(3). We do not view this relocation as evidence of congressional

intent to abrogate procedures in Rule 24 that have coexisted peacefully for three decades with the
identical provision." Although the setting presented the converse question whether a more recent
statute had superseded an earlier Enabling Act rule, the principle is constant. A cosmetic or technical
change that does not change meaning does not count in determining whether statute or rule is more

recent.

Two cases in one circuit deserve particular attention because of inconsistency with the
approach demonstrated in the cases described above. In Floyd v. U.S. Postal Service, 6th Cir. 1997,
105 F.3d 274, the court reached a conclusion opposite to the ruling in the Baugh case. It found that
§ 1915(a)(3) was inconsistent with Appellate Rule 24(a) and that as the later in time, § 1915(a)(3)
superseded Rule 24(a). Two years later, in Callihan v. Schneider, 6th Cir. 1999, 178 F.3d 800, 802-
804, the court reversed course because Appellate Rule 24(a) was amended [as part of the Style
Project] in 1998, carrying forward without change the provision for moving in the court of appeals

for leave to appeal in forma pauperis. The court did not follow the approach of the cases described
above and analyze the relationship of the substantive provisions of the statute and rule, or when those
substantive provisions became effective. Instead, the court simply stated that Appellate Rule 24
became the newest provision upon its amendment and superseded the once superseding statute.
There is no explanation, no recognition of the effect of the fact that the revisions carried forward
the rule's meaning without change, and no explanation of the reason for concluding that the
supersession relationship should be reversed by a style amendment that was recognized to carry

forward the once-superseded meaning.
)

McConville v. U.S., 2d Cir. 1952, 197 F.2d 680, 682 presented an appeal-time question
under then Civil Rule 73(a). "[E]ffective March 19, 1948," Rule 73(a) shortened the time to appeal

8
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but also excepted the time to consider such motions as the timely Rule 52(b) motion made in that
case. As measured by Rule 73(a), the appeal was timely., The appeal may not have been timely
under the provisions of 28 U.S.C. § 2107 as it stood when Rule 73(a) was amended. Section 2107,
however, was almost immediately amended to reflect the Rule 73 (a) period but even as amended did
not reflect the provision for tolling appeal time. The court first said that the new version of § 2107
should be construed to conform with Rule 73(a) "since the new statute was so obviously 'in
conformity with *** proposed amendment to Rule 73 ** *,' as the Reviser's Note states." But the
court went on to say that "the rule was reenacted (with some changes not here pertinent) on
December 29, 1948, effective October 20, 1949, and, in accordance with *** § 2072, supersedes
all inconsistent statutory enactments." Although that passage may seem to suggest that any
amendment of a Rule establishes superseding effect even though the amendment does not touch an
existing inconsistency between the rule and a superseding statute enacted before the amendment, this
suggestion is weakened by footnote 1, which adds that an amendment of May 24, 1949, before the
effective date of the October 20, 1949, amendment, "had no connection with this issue."

The cases are few in number but seem to support two conclusions. First, the Supreme Court
is authorized by the Enabling Act to restyle the Rules to improve and clarify expression, without
changing substantive meaning, and to. adopt the restyled rules without affecting the supersession
relationships between those rules and previously-enacted statutes. This conclusion is squarely
supported by the rule that revision and consolidation of laws change their effect only if change is
clearly intended.2 Second, an explicit disclaimer of any supersession effect will be helpful. Such
a disclaimer should avoid misapplied supersession analyses that can occur because supersession is

2 E.g., Finleyv. U.S., 1989,490 U.S. 545, 553-554, 109S.Ct. 2003, 2009. The 1948 codificationof the Judicial Code did not expand supplemental jurisdiction under the Federal Tort Claims Act:"Under established canons of statutory construction, 'it will not be inferred that Congress, in revisingand consolidating the laws, intended to change their effect unless such intention is clearly expressed.'Anderson v. Pacific Coast S.S. Co., 225 U.S. 187, 199 (1912)."
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so rarely encountered and because it is easier to compare the dates a rule amendment anda statute
took effect than to examine the nature and purpose of the rule amendment and to compare the dates
when the substance of the conflicting rule provision and statute were first enacted. The safer course
is some explicit provision to ensure that the Style Project neither expands nor contracts the
supersession effects of each rule. The clear effectiveness of the explicit disclaimer in the Criminal

Rules Style Project provides a model.

IV Supersession Provisions

The apparent effectiveness of the explicit disclaimer frames the question for the Civil Rules
Style Project: how best to ensure that the December 1, .2007, Style Amendments do not affect the
supersession relationships between any Civil Rule and any statute enacted before December 1,2007.

The easiest to execute would be the addition of language to the Committee Note for each rule
stating that the Style amendments do not affect supersession relationships. A second approach
would adopt an express rule provision stating that the Style amendments do not affect supersession
relationships. A third approach would be to state the proposition in the message transmitting the
Style Rules from the Supreme Court to Congress. A combination is also possible, such as a new rule
combined with a Committee Note in Rule 1, the Notes for the Rules that are candidates for
supersession arguments (such as Rule 11), or all the Committee Notes, referring to the new rule text.
Each method has some advantages and also some disadvantages, but the best solution may be to
adopt an express rule text and support it by cross-references in Committee Note.

A. Committee Note Approach

The advantage of addressing supersession in Committee Notes is that it is easy to provide a
clear statement without worrying about the fine points of rule drafting. There also is some reason
to hope that Committee Notes will be an obvious point of inquiry when something as exotic as a
supersession question arises. The well-established "later-in.-time" approach will in any event require

10
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the parties and court to identify the time when the rule provision and statute took effect. it would
seem natural to consult the contemporary Committee Note to identify the purpose of the rule or
amendment. Even those who (unfairly) view Committee Notes with the skepticism that often greets
legislative "history" should be willing to accept a statement of the Style Project's purposes.

One disadvantage of relying on Committee Notes is that busy courts and lawyers do not
always look beyond rule text and statutory language. Another is that a statement in a single
Committee Note, whether appended to Rule 1, to Rule 86, or to some other rule, may not be
sufficient.. The Notes repeatedly admonish that the Style Project does not affect substantive

meaning, but the supersession issue is not a problem for every, or even for many, rules.

Any use of Committee Notes to address this issue should include Rule 1. The question is
whether to include the Note language in every rule or only in those rules likely to raise the issue,
such as Rule 11. The Note language would also be a useful way to distinguish any non-Style Rule
or amendment adopted at the same time. For example, if new Civil Rule 5.2 should take effect at
the same time as the Style Rules, the Rule 5.2 Committee Note would not have the "Style-only"
language. If it seems useful, distinctions also could be made in the Committee Notes for the rules

amended on the "Style-Substance" track.

Committee Note language for each of the rules (or for those identified as candidates for
raising the issue) can be illustrated as an addition to the language that is standard for each of the

Style Rules:

The language of Rule has been amended as part of the general restyling of
the Civil Rules to make them more easily understood and to make style and
terminology consistent throughout the rules. These changes are intended to be
stylistic only. As a result, they do not change the effect of this rule in determining
whether a law that conflicts with this rule has "no further force or effect" by virtue
of 28 U.S.C. § 2072. The rule's effect for this purpose is the same on December 1,
200X as it was on November 30, 200X.

11
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An alternative might be to add a somewhat longer generic statement to the Committee Note
for Rule 1, supplemented by an explicit cross-reference in the separate Committee Note for each rule

or for some of the Rules. The Rule 1 Note language might look like this:

28 U.S.C. § 2072(b) provides that "All[ laws in conflict with such rules[adopted under § 2072(a)] shall have no further force or effect after such rules havetaken effect." The style changes made in Rule 1 and in each of the other Civil Rulesare stylistic only and do not change the effect of the Civil Rules on any other law.The existence of conflict is determined as of the original effective date of the
substantive provision that raises the conflict question.

Still another alternative would be to adopt express rule text and then add a brief cross-
reference either in Committee Note I or in all or some of the Committee Notes: "As stated in Rule
86(b), these changes do not affect the supersession relationships between this rule and any

conflicting laws."

B. Rule 86(b)

A provision negating any supersession effects from the Style amendments could be added
to an existing rule or could become a new separate rule. An express rule provision has at least two
advantages. One is that there can be no quibbling about the authority of a mere Committee Note.
A second is that the Committee Note to a new rule provision could be somewhat more elaborate than
a common statement included in all or some Committee Notes. Candidates that have been suggested

from among the current rules include Rules 1, 81, and 86. Of these, Rule 86 seems the most likely.
It deals with effective dates and the effect of amendments on pending actions. A "no-new-
supersession" provision essentially says that earlier effective dates control for supersession purposes.

That logical connection may not actually draw many readers to Rule 86, but it may bolster the case
for Rule 86 over competing candidates. A separate rule could be used as an alternative. The most
attractive locations are likely to be up front, as a new Rule 1.1, or at the very end as a new Rule 87.
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The model sketched here is framed as a new Rule 86(b):

Rule 86. Effective Dates.

(a) Effective Dates. These rules * * *

(b) December 1, 2007Amendments. The amendments adopted on December 1, 2007 do not
change the date on which any provision that conflicts with another law took effect for purPoses of
28 U.S.C. § 2072(b).

Committee Note

The language of Rule 86 **

The subdivisions that provided * *

Rule 86(b) is added to express the relationship between the [general] restyling of all the Civil
Rules and other laws. The amendments adopted on December 1, 2007 take effect on that date for all
purposes other than comparing the effective dates of a rule and another law that conflicts with the
rule. These amendments do not change the meaning of any rule, except new Rule 5.2 which was first
adopted on December 1,2007. If there is a conflict, the portion of the rule that conflicts with another
law took effect on the day that part of the rule was first adopted. A conflict between any rule other
than Rule 5.2 and another law should be resolved under 28 U.S.C. § 2072(b) on December 1, 2007
in the same way it would have been resolved on November 30, 2007. Amendments adopted after
December 1, 2007, will be treated in the same way as amendments adopted before then.

As noted, a complicating drafting issue arises from the expectation that new Rule 5.2 will

take effect on December 1, 2007. It is important to keep Rule 5.2 on the same schedule as the E-

Government Act provisions in the Appellate, Bankruptcy, and Criminal Rules. The supersession

effect of Rule 5.2, in its initial form, will be measured from December 1,2007. The Rule 86(b) draft

is intended to accommodate this difficulty in stating that the December 1, 2007 "amendments" do

not "change" the effective date. The Committee Note is explicit. It would be possible to add an

explicit exception for Rule 5.2 in the rule text: "The amendments adopted on December 1, 2007,

except for [new] Rule 5.2, do not change ** *"; or perhaps at the end: ", but Rule 5.2 takes effect

on December 1, 2007."

C. Supreme Court Message

13

662



Style Supersession

A third method of addressing supersession is to include a statement in the message that

transmits the Style Rules from the Supreme Court to Congress. This method is not likely to prove

effective as the sole means of making the point. It seeirms likely that more than a few lawyers and

judges will not think to look for the message, particularly as the Style Rules come to be viewed as

the way the Rules always have been. But it could be a wise precaution to repeat the no-supersession

point in the Court's message. The message would reassure Congress that there is no intent to

smuggle through any clandestine amendments of statutory procedure.

V Conclusion

The Supreme Court has authority to restyle the rules to improve expression and achieve

easier, more consistent, and better application. Style changes do not affect the supersession

relationships between the few rules that may conflict with statutes. The best way to foreclose

arguments that the Style Amendments change the supersession effect of a rule is by express rule

language. A new Rule 86(b) will foreclose uncertainty -- on and after the date of adopting the Style

amendments the Civil Rules will have the same relationship to conflicting statutes in force on the

date of adoption as they had the day before adoption.
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Appendix: Authority to Avoid Supersession

Section 2072 establishes rulemaking authority and decrees that a § 2072(a) rule supersedes

a conflicting law. It can be claimed that the supersession provision takes the question out of the

Supreme Court's hands- that if there is a conflict, a later-adopted rule must supersede an earlier

statute no matter what the Court intends. The Court, on this view, must take the Enabling Act as an

integrated whole that denies authority to adopt a rule that does not supersede.

The better view is that the Supreme Court can decide whether an Enabling Act rule

supersedes an inconsistent statute. The Civil Rules themselves include several provisions illustrating

this point by expressly providing that a rule operates unless "a statute provides otherwise."

So too the Court should have authority to amend one part of a rule without expanding the

supersession effect of other parts. Rule 11 can be used as an example. Present Rule 1 l(c)(1)(A)

provides a "safe harbor" period of2l days to withdraw or correct a challenged position. It is possible

that consideration of this period in the Time Project might lead to a conclusion that the period should

be 14 days or 28 days. If Rule 11 were amended solely by substituting "14" or "28" for "21," there

would be no reason to conclude that all of Rule 11 takes effect anew, reversing the supersession

effects of statutes adopted between the next-most-recent version and the new rule. It would be

impossible to live with such supersession consequences. Surely the answer is that supersession is

measured by the effective date of the first amendment that added the rule provision that conflicts

with a statute. Nor should the answer depend on the form chosen for adopting the amendment. A

mere change in the number of days for the safe harbor likely would be published and adopted

without setting out all of Rule 11, nor even all of Rule 11 (c). But there is no clear formula for

determining how much of a rule is published to show the place and effect of a proposed amendment.

The choice is made by looking for sufficient context to illustrate the amendment, and may be

affected by a desire to make other small adjustments (including style improvements) at the same
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time. These expository choices should not be constrained by fear of unintended supersession

consequences.

The same conclusion holds for style amendments. The clear intent to carry forward present

meaning mandates that the same meaning have the same supersession consequences. The Style

Project cannot be made impossible by the assertion that on the effective date the entire set of Civil

Rules supersedes any conflicting law that until then had superseded a Civil, Rule. The Supreme

Court's authority to implement the intent to achieve supersession neutrality inheres in the language,

purpose, and structure of the Enabling Act.

The Enabling Act reflects a sturdy accommodation of congressional and judicial

responsibilities. Congress has the authority to create the inferior federal courts, and with that the

authority to regulate most matters of procedure. But this is the authority to create "courts," 'vested

with some part of the "judicial power." The courts have some measure of inherent responsibility to

function as courts acting to discharge ajudicial power. Congress could not, in the name of reducing

cost and delay, direct that cases be decided by tossing a coin. Apart from whatever modest

constraints these concerns may impose on legislative regulation ofjudicial procedure, the courts have

real advantages in developing and implementing rules of procedure. The central feature of the

Enabling Act is the supervised delegation of rulemaking authority, subject in the first instance to

acquiescence by Congress and further subject to congressional revision.

Supersession reflects a special element in this delegation. The central purpose has been to

ensure that an Enabling Act rule that first undertakes to establish procedure in a particular area will

displace statutes that had been necessary before then. Examples are provided by the initial Civil
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Rules,3 the Appellate Rules,4 the merger of the Admiralty Rules into the Civil Rules,5 and such

specific matters as the 1951 adoption of Civil Rule 71A to establish uniform condemnation

procedures in place of a welter of statutory provisions.6

Other supersession questions arise from court rules that are not part of a generalized program

to substitute court rules for a procedural system generally governed by statutes. Henderson v. U.S. 7

is the leading Supreme Court example. The 1920 Suits in Admiralty Act directed that service be

made "forthwith" on the Attorney General and the United States Attorney. In 1982 Congress enacted

its own Rule 4 amendments as part of a package designed to transfer service obligations from the

marshals to plaintiffs. The version in effect at the time of service in the Henderson case, then Rule

4(j), allowed 120 days for service and authorized an extension for good cause. Henderson served

the Attorney General 47 days after filing, and - after obtaining a good-cause extension -- served

the United States Attorney 148 days after filing. Finding that at least the 148-day period was not

"forthwith," the Court held that Rule 4(j) superseded the Act. The central point of dispute focused

3 Penfield Oil Co. v. §, 1947, 330U.S. 585, 589 & lnn 4, 5, 67 S.Ct. 918, 920-921 & nn. 4, 5.

4 American Paper Institute v. ICC, D.C.Cir. 1979, 607 F.2d 1011; Griffith v. NLRB, 9th Cir. 1977,
545 F.2d 1194, 1197 n. 3;FeederLine TowingServ. v. Toledo, Peoria & Western R.R., 7th Cir. 1976,
539 F.2d 1107, 1108-1109; Motteler v. JA. Jones Constr. Co., 7th Cir.1971, 447 F.2d 954; Jack
Neilson, Inc. v. Tug Peggy, 5th Cir.1970, 428 F.2d 54, 55; Waterman S.S. Corp. v. Cottons, 9th
Cir.1969, 419 F.2d 372; Albatross Tanker Corp. v. S.S. Amoco Delaware, 2d Cir. 1969, 418 F.2d
248.

5 Hansen v. Trawler Snoopy, Inc., 1st Cir.1967, 384 F.2d 131, 132. (Several of the cases cited
in note 4 above involved supersession by Appellate Rule 4 of statutory appeal-time provisions for
admiralty cases. The shift from- focus on former Civil Rule 73(a) in the Trawler Snoopy case reflects
the short interval between the 1966 merger of admiralty practice into the Civil Rules and the 1968
effective date of the Appellate Rules.)

6 See Kirby Forest Indus., Inc. v. U.S., 1984, 467 U.S. 1, 4 n. 2, 104 S.Ct. 2187, 2191 n. 1; U.S.

v. 93.970 Acres ofLand, 1959, 360 U.S. 328, 333 n. 7, 79 S.Ct. 1193, 1196 n. 7; Northern Border
Pipeline Co. v. 64.111 Acres of Land, 7th Cir.2003, 344 F.3d 693; Southern Nat. Gas Co. v. Land,
Cullman Cty., 11 th Cir.1999, 197 F.3d 1368.

7 1996, 517 U.S. 654, 116 S.Ct. 1638.
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on the question whether service forthwith was a condition of the United States' waiver of immunity;

the Court ruled that it was not. Going on to find an irreconcilable conflict, the Court further

concluded that Rule 4(j), "as is the whole of Rule 4," is "a nonjurisdictional rule governing 'practice

and procedure', * * * rendering provisions like the Suits in Admiralty Act's service 'forthwith'

requirement 'of no further force or effect,' § 2072(b)." There is one special twist in the decision.

Although the passage just, quoted seems to rely directly on § 2072(b), the Court recognized in an

earlier passage that Rule 4(j) "was not simply prescribed by this Court pursuant to the Rules

Enabling Act. *** Instead, the Rule was enacted into law by Congress ***. As the United States

acknowledges, however, a Rule made law by Congress supersedes conflicting laws no less than a

Rule this Court prescribes."8

Many of the remaining cases involve claims that a statute has superseded a court rule. In that

setting the Supreme Court has referred to "the necessary clear expression Of congressional intent"

to supersede.9 Lower courts frequently look for a "clear statement,"10 and refer to a presumption that

8 The Court then quoted the brief for the United States: "'We agree *** that Section 2072(b)

provides the best evidence of congressional intent regarding the proper construction with Rule 4(j)
and its interaction with other laws."' 517 U.S. at 668-669, 116 S.Ct. at 1646.N

9 Califano v. Yamasaki, 1979, 442 U.S. 682, 698-701, 99 S.Ct. 2545, 2556-2558 (a class action
may be maintained under Civil Rule 23 for review of determinations that Social Security benefits
were overpaid; the statute does not impliedly preclude this procedure).

1o Jackson v. Stinnett, 5th Cir. 1996, 102 F.3d 132, 13:5-136 (PLRA supersedes in part Appellate

Rule 24; even absent a clear statement, irreconcilable conflict requires that a later statute be
followed); Robbins v. Pepsi-Cola Metro. Bottling Co., 7th Cir.1986, 800 F.2d 641; Gaubert v.
Federal Home Loan BankBd., C.A.D.C.1988, 863 F.3d 59,67; Grossman v. Johnson, I st Cir.1982,
674 F.2d 115, 118-123; U.S. v. Gustin-BaconDiv., Certain-Teed Prods. Corp., 10th Cir.1970, 427
F.2d 539 (The requirement in 42 U.S.C. § 2000e-6(a) that complaint set forth facts pertaining to a
pattern or practice of resistance to the full enjoyment of statutory rights "ought to be construed to
harmonize with the Rules, if feasible"; compliance with the notice-pleading standards of Civil Rule
8 suffices, in part because an insistence on fact pleading would "directly contradict the spirit and
purpose of Rule 8(a) and the general concept of modern federal pleading").

18

667



Style Supersession

court rules apply."1 Calls for "clear statement" also appear in decisions dealing with arguments that

a rule has superseded a statute. 12

Not surprisingly, many of the cases dealing with seeming conflicts between a court rule and

a statute invoke the "implied repeal" approach to reconciling seemingly inconsistent statutes. In

rejecting an argument that Civil Rule 54(d) establishes authority to award costs beyond those

authorized by statute, the Supreme Court invoked the familiar axiom that "[r]epeals by implication

are not favored."13 Lower courts offer the same advice.14

These general approaches leave open fascinating questions whether general "implied repeal"

approaches should extend to potential conflicts between court rules and statutes. The delicate

relationships established by the Enabling Act delegation from Congress to the Supreme Court surely

""There is a firm presumption that-the Federal Rules of Civil Procedure apply in all civil actions
* * *." Walsh v. Ford Motor Co., D.C.Cir.1986, 807 F.2d 1000, 1009 (the Magnuson-Moss
Warranty Act's protective policies do not warrant departure from the class-certification standards
in Civil Rule 23); Weiss v. Temporay Inv. Fd., 3d Cir.1982, 692 F.2d 928, 936, vacated on other
grounds 1984, 4365 U.S. 1001, 104 S.Ct. 989.

12 Floyd v. U.S. Postal Serv., 6th Cir. 1997, 105 F.3d 274, 278 (no clear statement, but Appellate
Rule 24 and the PLRA "are not reconcilable" - recall that after Appellate Rule 24 was renewed by
the 1998 Style amendments, the court concluded that the supersession was reversed, Callihan v.
Schneider, 6th Cir.1999, 178 F.3d 800).

13 Crawford Fitting Co. v. J.T. Gibbons, Inc., 1987, 482 U.S. 437, 442, 107 S.Ct. 2494, 2497-

2498.

14 U.S. V. Wilson, 5th Cir.2002, 306 F.3d 231, 237: The court generally disfavors implicit
amendment or repeal of statutes, but where there is irreconcilable conflict, "'the later act to the extent
of the conflict constitutes an implied repeal of the earlier one.' * * * We thus view a Federal Rule
of Appellate Procedure the same way that we do a federal statute."

Jackson v. Stinnett, 5th Cir. 1996, 102 F.3d 132, 135: "The second limit on Congress's power
to amend the Rules is the general disfavor with which we view implicit amendment or repeal of
statutes."

"Repeals by implication are not favored by the courts." Floyd v. U.S. Postal Serv., 6th
Cir.1997, 105 F.3d 274, 278.

"Although repeals by implication are not favored, we do not believe that Congress must
explicitly state that a procedural rule is superseded in order to 'clearly express' that proposition."
The Multiemployer Pension Plan Amendments providing for prompt payment of withdrawal
assessments establish a system that supersedes the stay by supersedeas bond provisions of Civil Rule
62(d).
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require independent analysis before settling on an overall approach."5 Because the outcome for the

Style Project is so clear, a bare sketch should suffice here.

The first difference from an assertion of a conflict between two statutes is that the court rules

flow from a particularly constrained source of authority. The rule must be a "general rule[] of

practice and procedure" or "evidence," and it must not "abridge, enlarge or modify any substantive

right." Even a rule that in most applications is a valid general rule of procedure may fail to supersede

a particular statute because it would affect a substantive right established by the statute.'6

The limits on the Enabling Act's delegation relate to a more complex set of questions. The

relationships between subsequent Congresses (and for that matter within a single Congress) are a

continuum of the same legislative powers. In the Enabling Act Congress expressed a special respect

for the distinctive capacities andprocedures the judiciary can bring to bear in developing rules of

procedure. In return, the judiciary must show special respect for statutes. The question whether a

later statute supersedes a court rule is not quite the same as the question whether a later court rule

supersedes a statute. Judge Easterbrook, for example, has rejected reliance on the general disfavor

5 Three articles provide helpful perspectives. A fascinating exchange is provided by Carrington,
"Substance" and "Procedure" in the Rules EnablingAct, 1989 Duke L.J. 281 and Burbank, Hold the
Corks: A Comment on Paul Carrington's ."Substance" and "Procedure" in the Rules Enabling Act,
1989 Duke L.J. 1012. A more recent article, delving deeply into supersession analysis, is Genetin,
Expressly Repudiating Implied Repeals Analysis: A New" Framework for Resolving Conflicts
Between Congressional Statutes and Federal Rules, 2002, 51 Emory L.J. 677.

16 A clear example is Durant v. Husband, 3d Cir.1994, 28 F.2d 12, 15. The Virgin Islands Tort
Claims Act waives sovereign immunity, but the waiver is conditional. One condition is that no
judgment by default can be entered against the government. "To the extent that the Virgin Islands
waiver of sovereign immunity is flatly conditioned on the non-availability of a default judgment, the
matter is one of substance and not procedure. Applying Rule 55(e) to permit default judgments
against the Virgin Islands government in the present case would significantly 'enlarge' the
substantive rights conferred on claimants under section 3411 (a) of the Tort Claims Act."

The same thought was expressed in U.S. v. Microsoft Corp., D.C.Cir.1999, 165 F.3d 952,
959-960. The court concluded that there is no conflict between the discovery protective-order
provisions of Rule 26(c)(5) and the Publicity in Taking Evidence Act of 1913. But it observed that
a statute is superseded by a later conflicting court rule "unless such supersession would 'abridge,,
enlarge or modify [a] substantive right."'
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of repeals by implication:

The Rules of Civil Procedure*** cannot "repeal" any statute; the Constitution does
not give the Judicial Branch any power to repeal laws enacted by the Legislative
Branch. But Congress itself may decide that procedural rules in statutes should be
treated as fallbacks, to apply only when the rules are silent. And it has done just this,

*** in what has come to be called the supersession clause of the Rules Enabling Act* 17

A somewhat similar thought was expressed in characterizing implied repeal as arising not from

conflict between-the court rule and a later statute but from conflict between the Enabling Act and the

statute that conflicted with an earlier rule.'

As a further complication, there is some lingering uneasiness about the Enabling Act

structure that enables a rule prescribed by the Supreme Court to supersede an earlier statute without

any affirmative act by Congress. This delegation is more than a delegation of Congressional

authority because it excludes the President from the process - there is no bill enacted by House and

Senate and presented to the President.

These considerations suggest at least two observations. Although a conflict once found is

resolved by the later-in-time rule, the distinctions between legislating and rulemaking may require

different approaches in determining whether there is a conflict. The courts have special

responsibility for, and control over, the meaning of court rules. Even when rule and statute clearly

affect onlyprocedure - when the statute does not establish a specific substantive right that must not

be abridged, enlarged, or modified - the courts may, by construction, subordinate a later rule to an

Northern Border Pipeline Co. v. 64.111 Acres of Land, 7th Cir.2003, 344 F.3d 693, 694.
A similar view maybe implied in U.S. v. Kim, 9tfh Cir.2002, 298 F.3d 746, 748-749. After

finding that the appeal-time provisions of Appellate Rule 4(b) are inconsistent with and supersede
the provision in 18 U.S.C. § 3731, Judge Noonan concluded: "The Rule trumps the statute. No
conflict exists because § 2072 has abolished it." Here too reliance is placed on one Act of Congress
to supersede another - albeit the superseding statute, § 2072, may have been enacted first and
negates future legislation only through the mediating direction of an Enabling Act rule.

" Jackson v.Stinnett, 5th Cir.1996, 102 F.3d 132, 135-136: "To the extent that the Rules Enabling
Act (as expressed in [Appellate] Rule 24(a)) actually conflicts with the PLRA, we hold that the
statute repeals the Rule."
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earlier statute more readily than they would subordinate a later statute to an earlier rule.

For present purposes, it is more important to consider the respect the Enabling Act process

should show for statutes as court rules are developed and amended. The authority to supersede a

statute should be exercised with great care. The best cases for supersession will involve matters that

are clearly and purely procedural. Supersession maybe further supported when confronting a statute

embodying antiquated concepts of procedure, or when there is a need to establish uniform procedure

in face of a welter of disparate statutory procedures, or when experience shows a clearly better way

of doing things.

The responsibility to respect statutes carries with it authority to expressly disclaim

supersession. An intent not to supersede controls.19 If there is any apparent reason to defer to a

known statute, or to a concern that there may be unknown or future statutes, disclaimer can be

accomplished by qualifying a general rule by such terms as "unless a statute provides otherwise."

But such terms are not always possible. The Style Project demonstrates the need to implement a no-"

supersession intent by other means. The Supreme Court must be able to improve the drafting of the

Civil Rules, as it has done for the Appellate Rules and the Criminal Rules, without changing their

meaning and without affecting existing supersession consequences.2" That is the intent of the

Project. The difficult task that remains is to identify the best means of implementing that intent.

Part IV provides beginning sketches but should not deter efforts to develop more creative solutions.

'9 "[T]he first inquiry should be to determine the intent of the Court and Congress in the particular
case and to harmonize to avoid an irreconcilable clash of Court and congressional authority if
possible." Genetin, 51 Emory L.J. 677, 732, note 16 above.

20 A parallel to the Style Projects may be found in 1987, when 58 Civil Rules and four
Supplemental Rules were amended to make them gender-neutral. The 1987 Committee Notes say
blandly: "The amendments are technical. No substantive change is intended." There is no indication
that anyone thought that those amendments created new effective dates for supersession purposes.
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Thig memorandum is meant to introduce readers to the restyled Federal Rules of
Civil Procedure AIt briefly describes the process for producing the restyled rules and then,
highlights some of the main style considerations and constraints.

The Style Process

This project was a style project, and the Advisory Committee on Civil Rules took
extraordinary steps to avoid making any substantive changes. Here is an outline of those.

steps.

First, the style consultants prepared an original working draft - the redraft of the.
current rules.

Second, the Committee's reporter, along with one of twoother experts on civil
procedure, reviewed the draft in detailed memorandums that identified possible changes.
in meaning.

Third, the style'consultants revised the original draft in light of the experts'
comments. This produced draft #2, which footnoted any outstanding issues.

Fourth, draft #2 was'submitted to the Style Subcommittee of the Standing
Committee on Rules, -which itself included an academic expert on civil procedure. The
Style Subcommittee reviewed the entire draft, including the otitstanding issues. The
-Style Subcommittee resolved many of the issues but decided that some were better
resolved by the-Advisory Committee. The Style Subcommittee's work resulted indraft'
#3. .-The reporter footnoted draft #3 for review by the Advisory Committee.
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Fifth, the Advisory Committee broke down into Subcommittees A and B, each of

which reviewed half the rules. If a "significant minority" of Subcommittee A or B
thought that certain wording created a substantive change, then the wording was not
approved. One of two representatives of the ABA's Litigation Section submitted
comments on the drafts, attended each Subcommittee meeting, and participated in the
discussion. The work of the Subcommittees resulted in draft #4.

Sixth, the full Advisory Committee reviewed the work of the Subcommittees,
concentrating on issues that the Subcommittees thought should be resolved by the full
Committee. This resulted in draft #5, the final draft.

Seventh, the restyled rules were reviewed by the Standing Committee - and
changed in response to its suggestions - as each set of rules was produced.

This process has taken two and a half years and produced more than 600
documents. Anyone who reviews this archive will realize how much time and care and
expertise were involved in preparing the restyled rules. The Committee's watchword
appears in every Committee Note: "These changes are intended to be stylistic only."'
Everything that applied before this style project applies after the project.

Style Matters

In General

At the outset, the Advisory Committee adopted these authoritative guides on
drafting and style: for drafting, Bryan Gamer's Guidelines for Drafting and Editing

Court Rules; for usage and style, Gamer's Dictionary of Modern Legal Usage (2d ed.

1995); for spelling, Merriam-Webster's Collegiate Dictionary (11 th ed. 2003). These

sources will explain many of the Committee's decisions - everything from starting
sentences with But to the use of hyphens and dashes to the preference for verbs rather
than abstract nouns (serve, not effect service; sued, not brought suit).

Of course, it's difficult to even begin to describe the myriad style questions that
arose during the project. The Committee developed a chart (see Appendix A) of more
than 50 so-called global, or recurring, issues (allege or aver? issue an order or make an

order?). Then there were the individual style questions - the possible edits - that
every sentence, clause, and phrase in the rules seemed to present. Start with the first
sentence of the rules. Should it be all suits of a civil nature? No: all civil actions.
Should it be with the exceptions stated in Rule 81? No: except as stated in Rule 81. And
so on, sentence by sentence.
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Readers should notice, as they compare the rules side by side, that the restyled
rules are usually shorter and easier to read. Some of the restyled rules may look longer
on the page only because of the formatting - the breakdown into subparts and lists.
Take Rule 9(a). The current rule is 127 words of text; the restyled rule is 78 words.

This is not to say that the goal of the project was to cut words; that was a natural
result of the effort to clarify and simplify. Here are just two short examples:

Rule 8(e)(2) Restyled

When two or more statements are made in the If a party makes alternative statements, the
alternative and one of them if made pleading is sufficient if any one of them is
independently would be sufficient, the pleading sufficient.
is not made insufficient by the insufficiency of
one or more of the alternative statements.

Rule 71 Restyled

When an order is made in favor of a person When an order grants relief for a nonparty or
who is not a party to the action, that person may be enforced against a nonparty, the
may enforce obedience to the order by the procedure for enforcing the order is the same as
same process as if a party; and, when for a party.
obedience to an order may be lawfully enforced
against a person who is not a party, that person
is liable to the same process for enforcing
obedience to the order as if a party.

The overarching style goals were to improve consistency and clarity and to draft
thexrules in a plainer, modem style. The Committee believes that those goals have been
met, that the improvement is readily apparent, and that judges, lawyers, and law students
will find the restyled rules much easier to use.

Formatting

Readers will immediately notice the difference in formatting. Look, for instance,
at Rule 12(a) or 14(a). The restyled rules are better organized into subparts. They use
more headings and subheadings to guide the readers. They use cascading, or hanging,
left-side indents so that a rule's hierarchy is made graphic. They use more vertical lists.
And the lists are always at the end of the sentence, never in midsentence the way they are
in current Rules 27(a)(1), 37(d), and 45(c)(3)(B).
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Consistency

Consistency was a difficult challenge. Consistency is the cardinal rule of drafting,
but after more than 70 years of amendments, the current rules have become stylistically
inconsistent. To take a trivial example, the rules use attorney fees, attorney'sfees, and
attorneys'fees. Another example: the rules use/or cause shown, upon cause shownfor
good cause, andfor good cause shown. Another example: the rules use costs, including
reasonable attorney'sfees; reasonable costs and attorney'sfees; reasonable expenses,
including attorney'sfees; and reasonable expenses, including a reasonable attorney's

fee. As a last example, the rules refer in various ways to the parties' consent or
agreement or stipulation,som etimes with the qualifier written or in writing - for a total
of six possibilities.

These examples could be multiplied almost endlessly. And in every instance, the
Committee had to decide whether any difference was intended - or even what that
difference might be. Often, it was fairly obvious that the inconsistency had no
significance. When in doubt, the Committee asked one of its experts on procedure to
research the question. If the Committee was then able to conclude that no difference was
intended, the Committee used a single term. If the Committee could not be sure, it did
not conform the terms, to avoid changing substantive meaning.

Rule 56 is an especially important example of the benefits of consistency. The
standard set out in 56(c) is, of course, no genuine issue as to any materialfact. But then
56(d) uses several variations on no genuine issue: without substantial controversy,
actually and in good faith controvertednot in controversy. Restyled 56(d)(1) fixes the
inconsistency by staying with not genuinely at issue.

To further achieve consistency, the restyled rules try to present parallel material in
a parallel way. Current Rule 4(i)(2)(A) starts by addressing service on a United States
agency, corporation, officer, or employee, but it changes the order of those four in the last
part of the same sentence. Current Rule 33(b) addresses the content of an answer to an
int6rrogatory, then the time for serving it; 34(b) reverses that order when addressing a
response to a request for inspection. Current Rule 71A(c)(3) talks about furnishing at
least one copy for the defendants' use; 71A(f) talks about furnishing for the defendants'
use at least one copy. Some rules refer to a hearing or trial; others refer to a trial or
hearing. The Committee could not possibly catch all the inconsistencies, but it hunted
for them.
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Intensifiers

Another difficult challenge was presented by what the Committee came to call

"intensifiers." These are expressions that might seem to add emphasis but that, as a
matter of good drafting, should be avoided for one of several reasons: they state the

obvious, their import is so hard to grasp that it has no practical value, or they create
negative implications for other rules. Examples (without citations):

* the court may, in its discretion: May means "has the discretion to"; in its
discretion is a pure intensifier.

if the court deems it advisable, the court may: Presumably, the court would not
choose to do something inadvisable, so the if-clause is merely an intensifier.

* the court may, in proper cases: On the same theory, in proper cases is an
intensifier.

unless the order expressly directs otherwise: An order cannot implicitly direct;
it means only what it says. And using expressly suggests that this order is
somehow different from all the other orders in the rules.

* show affirmatively: Likewise, this rule is not meant to be different from all the
other rules that require a party or a document to merely show.

* substantial justice: Substantial seems to add nothing - or nothing
appreciable.

reasonable written notice: Using reasonable might imply that, in every other
rule that requires notice, the notice does not have to be reasonable.

if, for any reason: Here, too,for any reason adds nothing specific and might
imply that the bare use of if in other rules means something else. Perhaps only
some reasons are good in those other rules.

Again, the current rules contain many other examples. And again, the Committee
considered each one individually to determine whether the intensifier had any practical
significance.
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Outdated and Repetitious Material

As you would expect, the Committee also tried to eliminate material that was
outdated, redundant, or otherwise repetitious. Many of these decisions are reflected in
the Committee Notes.

Some examples of outdated material or language in the current rules: the reference to
at law or in equity or in admiralty in Rule 1; the reference to demurrers, pleas, and
exceptions in Rule 7(c); the reference to mesne process in Rule 77(c); the limitation in
Rule 80 to testimony that was stenographically reported (thus excluding other means of
recording testimony); and the reference in Rule 8 1(f) to the now-abolished district
director of internal revenue.

The current rules also contain a number of redundant - or self-evident - cross-
references. Thus, Rule 7(b)(3) requires that motions "be signed in accordance with Rule
11." But Rule 11 applies by its own terms to "every pleading, written motion, and other
paper." Rule 8(b) states that a general denial is "subject to the obligations set forth in
Rule 11." Of course it is; all pleadings are subject to Rule 11. Rule 33(b)(5) states that a
party submitting interrogatories "may move for an order under Rule 37(a)." But Rule
37(a) allows sanctions for any failure to make disclosure or to cooperate in discovery. So
why include the cross-reference to Rule 37 in just one or two discovery rules? The
trouble with redundant cross-references is that there is no logical end to them.

The Committee tried to avoid or minimize repetition in various other ways as well:

By shortening a second reference to the same thing. Thus, current Rule 72(a)
allows a magistrate judge to issue an order and then refers three times to the
magistrate judge's order. Since there is no other order in sight, the restyled
rule uses the order for the later references. The same principle applies to
successive subparts: rather than seeming to start over with each one, we can
generally trust the reader to read them together. Restyled Rule 4(d)(1) allows a
plaintiff to request that the defendant waive service of a summons; in (d)(2),
(3), and (4), we shorten to the request or a waiver. Restyled Rule 16(f)(1)(A),
refers to a scheduling or other pretrial conference; in (B), we shorten to the
conference.

Similarly, by adopting shorter forms of reference. Rather than repeatedly
referring to the court from which the subpoena issued in Rule 45, we use the
issuing court. Rather than the party who prevailed on that motion in Rule
50(e), we use the prevailing party.

By using a list that pulls repeated terms into the introduction to the list, where
the term is used just once. Compare current and restyled Rule 45(a)(2).
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By merging two provisions that are essentially the same. Current Rules
26(g)(1) and (2) have three similar sentences about disclosure and discovery;
the repetitious parts of those six sentences have been merged into two
sentences in restyled 26(g)(1). Likewise, current Rules 37(a)(2)(A) and (B)
have a similar sentence about certifying an effort to obtain disclosure or
discovery; those two sentences have been combined into one in restyled
37(a)(1). Current Rule 50(b) uses lists that repeat two items verbatim; the
restyled rule merges the repeated items into one list.

By using more pronouns. After referring to a copy of the summons and of the
complaint in Rule 4(i)(1)(A)(i), we use a copy of each in the subparts that
immediately follow. After referring to certain materials in Rule
26(b)(3)(A)(ii), we refer to obtaining their substantial equivalent instead of the
substantial equivalent of the materials.

* By avoiding the purest form of repetition - saying the same thing twice.
Thus, current Rule 33(d) refers to an examination.., or inspection. The
Committee could see no appreciable difference between those terms. The
prime example may be current Rule 36, which repeats in (a) and (b) that an'
admission is "for purposes of the pending action only."

Once again, these examples could be multiplied.

Syntactic Ambiguity

The Committee tried to eliminate the syntactic ambiguities that lie hidden in the
current rules. Some examples:

Rule 1 l(c)(1)(B): the court may en'ter an order describing the specific conduct
that appears to violate subdivision (b) and directing an attorney, law firm, or
party to show cause why it has not violated subdivision (b) with respect
thereto. What does thereto refer to?

* Rule 34(a): it's too long to quote, but the question is whether in the
possession, custody or control of the [responding] party modifies any
designated documents.

* Rule 45(c)(3)(B)(iii):. is the material beginning with the court may supposed to
modify all the items in the list or only item (iii)?
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Rule 46: the action which the party desires the court to take or the party 's
objection to the action of the court and the grounds therefor. What• does
therefor refer to?

* Rule 72(a): any portion of the ... order found to be clearly erroneous or
contrary to law. Does clearly modify contrary to law?

Other Kinds of Changes

Below is a short list of some of the other style principles that the Committee
followed, trying to fix the more obvious deficiencies in the current rules:

* Reorganize jumbled provisions. For some examples, compare the current rules
with restyled Rules 6(c), 8(b), 16(b), 23.1, 26(e), 30(b), 37(d), 44(a)(2),
45(c)(2)(B), and 70.

e Break up overlong sentences. Compare the current rules with restyled Rules
4(m), 6(b), 26(b)(3)(A), 26(b)(4)(B), 3 1(b), 34(a), 56(a), and 56(g). Of course,
the added vertical lists in the restyled rules automatically break up their
sentences into manageable pieces. No doubt some of the sentences are still too
long, and even some of the vertical lists are more complicated than we might
have liked (see Rule 4(f), for instance). But readers should notice a substantial
overall improvement.

* Cut down on cross-references. The experts urge drafters to minimize cross-
references, and the Committee tried to eliminate as many as it reasonably
could. Current Rule 51, for instance, uses eight cross-references; the restyled
rule uses two. Again, a good many - perhaps too many - cross-references
still remain, but many are gone.

Minimize of-phrases. Garner's Guidelines puts it exactly like that. Thus, not
statute of the United States, but federal statute. Not must include the names of
all the parties, but must name all the parties. Not after the appearance of a
defendant, but after any defendant appears. Not the avoidance of unnecessary
proof, but avoiding unnecessary proof Not order of the court, but court order.

For the same reason, use possessives. The current rules use possessives rather
sparingly. The restyled rules use them liberally. Not the law of the foreign
country, but the foreign country 's law. Not the pleadings of the defendants,
but the defendants 'pleadings. Not the claims of the opposing party,bu t the
opposing party's claims.
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Don't state the obvious. This is one more among the many ways to omit
unnecessary words. Current Rule 5(e): Thefiling ofpapers with the .ourt as
required by these rules shall be made by (i.e., A paper is filed by). Current
Rule 6(b): When by these rules- or by anetiee gi.en her.eunder or by or
e-our an act is required or allowed to be done (i.e., When an act may or must
be done). Current Rule 26(b)(3) (after a sentence about a party's showing a
need for materials): In ordering discovery of such materials when the required
&.ew.ing ha bee-••m. Current Rule 30(b)(1): shall give .. notice .. to
every other party t the- aetien. Current Rule 36(b): Any admission made by.a
party under this rule. Current Rule 56(a): A party... may ... move... for a
summary judgment in the par.y, 'sfavo• r.

Avoid legalese. No pursuant to. No provided that. No such when it means
"a" or "the." No hereof or therefor or wherein. Consider this specimen, from
current Rule 56(e): "Sworn or certified copies of all papers or parts thereof
referred to in an affidavit shall be attached thereto or served therewith."

Banish shall. The restyled civil rules, like the restyled appellate and criminal
rules, use must instead of shall. Shall is notorious for its misuse and
slipperiness in legal documents. No surprise, then, that the Committee
changed shall to may in several instances, to should in several other instances,
and to the simple present tense when the rule involves no obligation or
permission (There is one form of action,; this order controls the course of the
action).

The Limits of Change

Renumbering

The Committee did not change any rule numbers, even though some of the rules
(4, 23, 26, 71.1) are probably too long and others might benefit from repositioning. This
also means that the Committee did not convert any of the interposed rules (4.1, 7.1, 23.1,
23.2, 44.1, 65.1, and 71.1) to different numbers. Nor did it restore to active service the
numbers of previously abrogated Rules 74, 75, and 76. At the rule level, the only change
was from 71A to 71.1.

Any reordering was done at the subdivision I evel - (a), (b), (c) - or lower. (The
comparison chart in Appendix B shows changes in subdivisions.) Even then, the
Committee changed only when it was satisfied that the improved sequencing outweighed
the possible short-term inconvenience. Throughout this project, the Committee had to
balance two competing interests. On the one hand, the current designations are familiar,
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and changing them will occasionally require users to make adjustments. On the other
hand, this chance to set the rules in order - or better order - may not come along for
another 70 years, and we should take the long view.

Consider just the first few changes on the comparison chart. Current Rule 5(e) is
merged into restyled 5(d) because both subdivisions deal with filing. Current Rules 6(d)
and (e) move up because current 6(c) is empty. Current Rule 8(d) moves to restyled
8(b)(6) because it fits more logically with other materials on denials; and the change is
ameliorated because the rule keeps its heading even at the paragraph level, (b)(6). The
last sentences of current Rules 12(b) and (c) - two long sentences - are merged into
restyled 12(d) because they are almost identical; and this change, too, is ameliorated by
moving current 12(d) to a new 12(i). On the whole, the Committee tried to make a
modest number of sensible changes in the subparts only.

Dealing With Uncertainty

As already suggested, the Committee had to repeatedly deal with ambiguities,
inconsistencies, gaps, and other uncertainties in the current rules. Start with Rule 1 again
-just two sentences. Should it be These rules govern the procedure in all civil actions
or in all civil actions and proceedings? Should we change inexpensive to economical?
Then Rule 2. One expert thought we should get rid of it entirely. Nothing in Rule 3.
Rule 4(a). Would it be substantive to change a failure to appear and defend to a failure
to defend? Is there a difference between a failure to appear and failing to appear? And
so on.

Almost always, the Committee was able to answer these questions and clarify the
rule or tighten the language. Occasionally, though, an ambiguity was so intractable that
the Committee was not comfortable with changing the language. One memorable
example: the two similar uses of heretofore in current Rule 59(a). The uses refer to the
reasons for which new trials or rehearings have heretofore been granted in federal courts.
This is classically bad drafting. Up until when? When the rule was first drafted? When
the rule is applied? After research and extended discussion, the Committee decided that
it could not be sure, so that ambiguity - and one piece of legalese - had to be carried
forward.

Sacred Phrases

This was the Committee's name for phrases that have become so familiar as to be
unalterably fixed in cement. They are not exactly terms of art like hearsay and bailment.
Terms of art typically are confined to a given field, consist in one or two words that are
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difficult to replace with one or two other words, and convey a fairly precise and settled
meaning. So-called sacred phrases do not meet these criteria.

At any rate, some of the examples below could have easily been improved without
changing the meaning; in others, style improvements risked substantive change. But
none were touched.

* Restyled Rule 8(b)(5): knowledge or information sufficient to form a belief

* Restyled Rule 12(b)(6): failure to state a claim upon which relief can be
granted.

* Rule 13(a)(1)(A): arises out of the transaction or occurrence that is the
subject matter of the opposing party's claim.

* Restyled Rule 19(b): in equity and good conscience.

9 Restyled Rule 44(b): no record or entry of a specified tenor.

* Restyled Rule 56(c): there is no genuine issue as to any material fact.

So that's how the Committee went about restyling the civil rules. The Committee
realizes that its work is not done - but it trusts that readers will see the value of all that
has been done.
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Appendix A - Civil Rules Style Project Global Drafting Issues

# Issue Occurrences in the Current Status/Recommendation /
Rules (Vin far-right column means resolved as noted)

"a party or a Only in Rule 60(b). Use "a party or its legal representative." V/
party's legal
representative"

2 "of record"/ 5(a), 1 l(a), 26(g)(1), 26(g)(2), In general, use "on the record." Change 30(c)(2) /
39(a), 43(e), 65(b), 69(a) from "in the record" to "on the record."

"on the record"/ 51(b), 51(c), 51(d)
(Style rule 5(a), 39(a), and 43(c) don't use "of
record." In context, the other uses of "of record"

"upon the record" 25(a)(1), 25(a)(2), 30(b)(4), (e.g., "attorney of record") are okay. All uses of
30(c), 72(b) "upon'the record" have been converted to "on the

record" or been deleted. New 72(a) doesn't use
"into the record" 72(a) "into the record.")

3 "action" / "case" "Case" rather than "action" is Uniformly retain "case" as it occurs in current V
used to refer to a pending rules.
lawsuit in Rules 1, 9(h),
16(a)(2), 16(a)(5), 16(b)(6), Exceptions:
16(c)(13), 19(a), 26(a)(1)(E), 1) In Rule 1, the former reference to "suits of a
26(a)(2)(B), 26(a)(2)(C), civil nature" has been changed to "actions and
26(b)(2), 26(b)(3), 26(f), proceedings."
26(g)(2)(C), 27(b) 2) In Rule 73(a) and (b), changed "case" to
30(a)(2)(B), 30(f)(1), "action"
31(a)(2)(B), 32(c), 50(a)(2),
55(b)(2), 56(d), 57, 63,
65(e), 71A(h), 72(a), 72(b),
73(a), 73(b), 81(c), 83(b).

4 "adverse party" / "adverse party" - 8(b), 12(b), Use "opposing party" unless "adverse party" is "
"opposing party" 15(a), 15(d), 27(a)(1), 27(a)(2), necessary for substantive reasons.

32(a)(2), 32(a)(4), 41(a)(1),
56(a), 56(c), 56(e), 60(b), "Exceptions: "adverse party" is retained in the style
62(b), 62(c), 65(a)(1), 65(b), 68 drafts of Rules 27(a)(1), 27(a)(2), 32(a)(2), 32(a)(4),

65(a)(1) and 65(b). See Prof. Marcus memo (Style
"opposing party" - 13(a), 556) highlighting those places where it may be
13(b), 13(c), 13(i), 18(a), important to retain "adverse party."
37(a)(4)(A), 59(c).
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# Issue Occurrences in the Current Status/Recommendation /
Rules (*/in far-right column means resolved as noted)

5 "agree" / See the list in STYLE 442. Note: This issue will be addressed in the top-to- V/
"stipulate"/ bottom review.
"'consent'

6 "allege" / "aver". "allege" or "allegation - Uniformly use "allege" or "allegation" rather than /
1 l(b)(3), 1 I(c)(1), 23(d), 23.1, "aver" or "averment."
56(e)

Exceptions:
"aver" or "averment" - 8(b), Rule 8(e) changes "aver" to "plead.
8(d), 8(e), 9(a), 9(b), (c), (d), In Rule 9(a)(2), Style Subcommittee suggests
(e), (f), 10(b), 22(1), 55(b)(2). changing "a specific negative averment" to "a

specific denial."
Rule 10(b) changes "all averments of claims or
defenses" to "a party must state its claims or
defenses."
Rule 22(1) changes "the plaintiff avers that the
plaintiff is not liable" to "the plaintiff denies
liability."

7 "assert" / "state" "state" - 7(b), 8(a), 8(b), Use "assert" and "state" as in the current rules. /
8(e)(2), 9(b), 9(g), 10(b), 12(b),

Which of these 12(h)(2), 13(a), 13(b), 13(g), Exception: Current Rule 13(a): "pleader is not
verb(s) (or their 15(d), 18(b). stating any counterclaim" has been restyled as
variants) should be "pleader does not assert any counterclaim."
used in describing "assert" - 4(n), 5(a), 8(b),
the act of putting 12(a)(3)(A), 12(b), 13(d),
forth in litigation a 13(g), 14(a), 14(b), 14(c),
claim or defense? 15(c)(2), 18(a), 19(c), 20(a),

20(b), 23(g)(1)(C)(i), 23. 1(a),
24(c), 50(c), 50(d), 56(b).

8 "attorney" / "attorney" appears frequently. Uniformly use "attorney" when referring to a
"counsel" party's legal representative. /

"counsel" - 23(c), 23(g),
23(h), 26(a)(1)(E)(iii), 30(b)(4),
32(a)(3), 53(a)(2), and 56(d).

"attorney or counsel"- - 28(c)
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Issue Occurrences in the Current Status/Recommendation /
Rules (t'in far-right column means resolved as noted)

9 "attorney's fees "7 4(d), 1 l(c)(1)(A), 1 1(c)(2), Uniformly use "attorney's fee(s)." I
"attorneys 'fees" / 16(f), 23(g)(1)(C)(iii),
"attorney fees" 23(g)(2)(C), 23(h)5 23(h)(1),

26(g)(3), 30(d)(3), 30(g)(1),
30(g)(2), 37(a)(4)(A),(B),
37(b)(2), 37(c)(1), 37(c)(2),
37(d), 37(g), 45(c)(1), 54(d),
54(d)(1), 54(d)(2)(A),
54(d)(2)(D), 56(g),
58(a)(1)(C), 58(c)(2)

10 "directed [by the "directs[ed]" - 4(c)(2), In general, use "order" rather than "direct." /
court]" / "ordered 4(f)(3), 4(g), 4(m), 5(c),
[by the court]" 1 l(c)(1)(B), 11(c)(2), 12(a)(2), Exceptions: Do not make any change in 5(c)(2) (too

16(a), 23(c)(2)(A), 23(c)(2)(B), clumsy); 26(c)(I)(F),(G), and (H) (the introductory
23(c)(3), 23(d), 23(e)(1)(B), words already refer to "ordering"); any of 49
23(g)(1)(C)(iii), 23.1, 25(c), ("direct" seems better for telling the jury what to
26(a)(2)(B), 26(a)(2)(C), do); 50(b)(3) ("direct the entry of judgment");
26(a)(3), 26(c)(8), 29, 30(d)(1), 53(b)(2) (again, too clumsy with "order" already in
32(c), 33(b)(3), 34(b), 37(b)(1), the sentence; you don't want to say the order
43(e), 43(f), 49(b), 50(b)(1)(C), orders); and 59(a)(2) (another one directing the
50(b)(2)(B), 50(d), 51(a), entry of judgment).
53(b)(2), 53(c), 53(d), 53(e),
53(f), 54(b), 54(d)(1),
54(d)(2)(B), 56(d), 59(a),
62(h), 69(a), 70, 71A(h), 72(b),
73(c), 77, 79(b), 81(c)

11 "Court in the "in" - 26(c)(1), 27(a)(1), Uniformly use "court for the district." /
district .... " /"court 30(d)(4), 37(a)(1), 37(b)(1)
for the district .... " (Style 30 and 37 now omit the reference.)

'for" - 45(a)(2)

12 "crossclaim" / 5(c), 7(a), 8(a), 12(a)(2), Uniformly use "crossclaim" with no hyphen. "
"cross-claim" 12(a)(3)(A), 12(a)(3)(B), 12(b),

13(g), 13(h), 13(i), 14(a),
16(a)(13), 18(a), 22(1), 41 (c),
42(b), 54(b), 55(d), 56(a), 56(b)
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H Issue Occurrences in the Current Status/Recommendation /
Rules (/in far-right column means resolved as noted)

13 "considered" / "consider[s][ed]" - 9(f), Uniformly use "considered." /
"deemed" 37(b)(1), 50(b), 52(a), 62(c), 78

"deem[s][ed]"- 5(c), 12(e),
15(d), 17(c), 27(a)(3), 38(c),
40, 41(a)(2), 41(d), 45(e),
47(a), 49(a), 55(b)(2), 56(d),
65(c), 68, 72(b), 77(a),

14 "determine "/ "determine" - 11 (c), 12(d), Retain the uses of "decide." /
"decide" 19(b), 23(c)(1)(A), 26(a)(1)(E),

26(b)(2), 36(a), 50(a)(1), 50(d), On the "determine" list, change the following to
54(b), 54(d)(2)(C), 55(b)(2), "decide": 12(d) [now 12(i)]; 50(a)(1)(A);
65(b), 65(e), 68, 71A(h), 54(d)(2)(C); 65(b)(5); 65(e)(3);- and 72(a).
71(A)(i)(1), 71(A)(i)(3), 72(a)

"decide"- 53(a)(1)(B),
53(g)(3); 53(g)(4).

15 "action ... brought 27(a)(4) Rule 27(a)(4) authorizes use of a deposition in an /
in a United States action "subsequently brought in a United States
district court" / district court." Restyled rule 27 adopts the phrase

"later-filed district-court action."

"district court"/ "court of the United States" - The style drafts change "court of the United States"
"court of the United 17(b), 23.1, 27(a)(1), 32(a)(4), to "United States court," except in Rule 23.1 where
States" / "United 41 (a)(1) it is simply "the court." See Marcus research
States district memos on this issue. STYLE 335 and 428B
court"

"United States district court" - The style drafts change "United States district
1, 27(a)(1), 27(a)(4), 81 (a)(4), court" to "district court" in Rule 27, but retain
81 (a)(5), 81(c), 82 United States district court in Rule 1.

"district court"- 7.1 (a), 9(h), The style drafts generally retain "district court," but
16(b), 23(f), 27(b), 40, 52(b), sometimes translate it simply as "court."
62(c), 62(f), 65(e), 66, 73(a),
73(c), 77(a), 77(c), 78,
81 (a)(3), 81 (a)(4), 81 (a)(5),
83(a), Resolution: Change from "district court" to "court"

in 77(c)(1) and 78.
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# Issue Occurrences in the Current Status/Recommendation if

Rules (/'in far-right column means resolved as noted)

16 "entry [enter] uyon 5(d)(1), 26(a)(5), 34(a) Uniformly use "entry onto land." /

land" / "entry onto (Style 26 omits the reference.)
land"

17 'fails to obey" / "is 'fail[s][ure] to obey" - 16(f), Uniformly use to "fail[] to obey" as verb phrase. /
not obeyed"/ 37(b)(2), 45(e)
"disobedient" Uniformly use "disobedient" as adjective.

"is not obeyed" - 12(e)
["disobey" does not Note: Style draft of Rule 12 still uses "is not
appear in the rules] "disobedient" - 37(b)(2), 70 obeyed" because the sentence is in passive voice.

18 'federal statute"! 4(k)(1)(D), 4(n)(1), 4.1(a), Uniformly use "federal statute."
"United States 12(a)(1), 17(a), 24(a), 24(b),

statute" / "Act or 24(c), 38(a), 39(a), 39(c), 40,
act of Congress" 41(a)(1), 42(b), 45(b)(2),

54(d)(1), 55(b)(2), 62(c), 64,
65(e), 69(a), 71A(h), 81(a)(2),
81(a)(3), 81(e), 83(a)(1)

19 'federal law" / 4(e), 4(f), 4(h), 4(k)(2), 4.1 (b), Uniformly use "federal law." /
"United States law" 17(b), 28(a), 28(b), 43(a),
/ 71A(h), 83(b) Exception:
"Constitution Rules 4(k)(2)(B) and 17(b)(3)(A) will remain "the
[and/or] laws of the United States Constitution and laws."
United States"

20 "Federal Rules of "Federal Rules of Evidence - Uniformly use "Federal Rules of Evidence." /
Evidence " / "rules 16(c)(4), 26(a)(2)(A), 30(c),
of evidence" 32(a)(1), 32(a)(4), 43(a), 44.1

"rules of evidence - 32(a),
33(c),

209

,687



Issue Occurrences in the Current Status/Recommendation I"

Rules (Vin far-right column means resolved as noted)

21 'for good cause" / 'for good cause" - 26(a)(3), Uniformly use "for good cause." V
'for cause shown"/ 26(b)(1), 32(c), 47(c), 59(c)
'for good cause Note:
shown" / "shows 'for cause shown - 6(b), 6(d),
good cause" / 31 (a)(4), 45(b)(3), 78(c) 4(d)(2) and 4(m) have minor variants.
"showing of good
cause" / 'for valid 'for good cause shown" - (43(a) omits the reference to good cause.)
cause" 4(d)(2), 26(c), 33(b)(4), 35(a),

43(a), 44(a)(2), 55(c), 65(b),
73(b)

"shows good cause" - 4(m)

"showing of good cause" -
16(b)

'for valid cause"- 7 1A(h)

22 "in its discretion" 6(b), 16(a), 23(f), 39(b), 43(f), Uniformly omit "in its discretion." /
62(b), 62(c), 71A(h)

23 "in/under Numerous rules. Note: This issue will be addressed in the top-to- "
[subdivisionf["(a) ", bottom review.
etc.]"

vs.

in/under "(a) ", etc.
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Issue Occurrences in the Current Status/Recommendation /
Rules (*/in far-right column means resolved as noted)

24 "issue" -/"make" / "enter" - 11 (c)(1)(B), 16(b), Uniformly use "issue" rather than "make" or "enter" /
"enter" 16(e), 25(d)(1), 26(a)(1)(D), in reference to orders.

26(f)(4), 37(a)(4)(B),
Which verb(s) (or 37(a)(4)(C), 37(b)(2), 53(b)(3), Exception:
variant) should be 53(e), 65(b)(2), 72(a), 1) use "enter" or "entry" in reference to entry of
used in referring to a judgment.
judge's creation "issue" - 4(b), 4(k)(1)(B),
(issuance, making, 4.1(b), 1 (c)(2)(B), 16(b),
entry) of a court 65(a), 65(c),
order?

"make" - 12(e), 16(f), 17(c),
20(b), 23.2, 26(c), 27(a)(2),
27(a)(3), 27(b), 35(b)(1),
37(b)(2), 3 7(c)(2), 37(d), 41(d),
42(a), 53(e), 56(d), 56(0, 62(g),
71, 78,

25 'Just" / 'just" /justice requires"/ Resolution: In 26(c)(1), omit "that justice requires"; /
"appropriate" / "interest ofjustice" - 8(c), in 28(b)(2), omit "in an appropriate case"; and in
"[when] {if} justice 12(e), 13(f), 15(a), 15(d), 16(f), 56(f)(3), change "appropriate" back to "just".
so requires"/ 21, 26(c), 26(d), 27(a)(2), See STYLE 462, Kimble memo on "qualifiers and
"which justice 27(a)(3), 28(b), 35(b)(1), intensifiers."
requires" / "in the 37(a)(4)(C), 37(b)(2), 37(d),
interest ofjustice" 56(d), 56(f), 60(b), 61, 65(b),

7 1A(h);

"appropriate"- 23 (d), 23.2,
62(g),

26 "make any [just?] "may make any order which Resolution: no changes to style drafts. "
order" justice requires" - 26(c)

Should "any order" "may make such orders in
always be qualified regard to the failure as are
with a term such as just" - 37(d)
'just"?

"make any order appropriate
to preserve the status quo or

the effectiveness of the
judgment
subsequently to be entered"
62(g)
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# Issue Occurrences in the Current Status/Recommendation /
Rules (Vin far-right column means resolved as noted)

27 "minor" / "infant" "infant" - 4(e), 4(f), 4(g), Uniformly use "minor." /
17(c), 55(b)(1), 55(b)(2)

"minor "- 27(a)(2)

28 'file" / "make "make[s] a motion" - 12(g), Style draft of 12(g) retains "make a motion." ,
27(b), 30(d)(4) Style draft of 27(b) adopts: "may move."

(in reference to a Style draft of 30(d)(4) translates the current rule
motion) language - "suspended for the time necessary to

make a motion for an order" to "time necessary to
obtain an order."

"motion made" - 6(b), 12(f), 6(b) and 12(f) retain "motion made"

"motion filed" - 52(b) 52(b) retains "motion filed"

"may ... move "- 56(a), (b) Style draft of 56(a) adopts "motion may be filed"

and 56(b) retains "may move"

Resolution: no changes to style drafts.

29 "must" / "may" / The issue arises throughout the Note: This issue will be addressed in the top-to- "
"should" rules. bottom review.

"must not" / "may See research reports from Prof. Rowe (STYLE 196)
not" and committee staff (STYLE 209i).

"must" / "should"

30 •"nonjury trial" / "trial without a jury" - 39(c), Uniformly use "nonjury trial." /
"trial without a 52(c), 63

jury"
"nonjury trial" - 73(a)

31 "Qn its own" / "on 4(m), 5(c), 1 1(c)(1)(B), Uniformly use "on its own." "
its own initiative" / 11 (c)(2)(B), 12(f), 16(f), 21,
"on its own 26(b)(2), 26(g)(3), 39(a), 39(c),
motion '" 59(d), 60(a), 73(b), 81(c)
fnote: "sua sponte"
does not appear in
the rules]

32 "on motion" / The issue arises throughout the Uniformly use "on motion." "
"upon motion" rules.
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Issue Occurrences in the Current Status/Recommendation /
Rules (*/in far-right column means resolved as noted)

33 "On [upon] "[on] [upon] [after] notice" - Resolution: In general, preserve the language of the /
reasonable notice"/ 4(m), 11(c), 12(a)(4)(A), 12(e), current rules. In some cases, however, the style
"on notice" 14(a), 28(b), 35(a), 40, 44.1, drafts adopt "on notice" instead of"on reasonable

45(c)(2)(B), 53(b)(4), 53(h)(1), notice."
There are numerous 59(d), 67
variations on these, One change: Delete "proper" in 37(d)(1)(A)(i).
as noted here. "reasonable notice" - 16(d),

26(b)(2), 30(b)(1), 32(a), 37(a),

"[with] prior notice" -
30(b)(3), 45(b)(1),

"prompt notice - 30(f)(3)

"'proper notice "- 37(d)

34 "opportunity to be "opportunity to be heard" - Uniformly use "opportunity to be heard." /
heard"/ 37(a)(4), 37(c), 53(b)(1),
"opportunity for 53(b)(4), 53(g)(1), 53(h)(1),

hearing" 59(d)

"opportunity for hearing" -
37(g)

35 "pleader" "pleader" - 8(a), 8(b), 9(a), The style drafts substitute "party" for "pleader" in "
12(b), 13(a), 13(e), 13(f), 19(c) all instances where the current rule uses "pleader"

Should "pleader" or except in Rules 8(a) and 13(a).
"party"' be used to C

refer to a pleading Resolution: No need to change.
party?
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Issue Occurrences in the Current Status/Recommendation /
Rules (u'in far-right column means resolved as noted)

36 "permit" / "allow" "allow[ed]" - 4(a), 4(c)(1), Use "permit" rather than "allow," except in /
4(d)(2)(F), 4(f)(2), 4(i)(3), 4(1), reference actions that are controlled by a rule.
6(a), 6(b), 7, 14(b), 16(c)(15), Change "permit" to "enable" in Rules 33(d) and
17(a), 25(b), 27(b), 30(d)(1), 56(f).
30(e), 32(a)(3)(E), 32(d)(3)(C),
36(a), 37(b)(2)(B), 43(a),
45(b)(1), 45(c)(3)(A)(i), 47(b),
50(b)(1)(A), 54(d), 62(d), 68,
71A(d)(4), 71A(e), 71A(f),
71A(h), 77(c), 77(d),

'"permitfted] " - 5(d), 5(e),
6(b), 6(d), 8(d), 12(a)(4), 12(b),
12(e), 12(f), 12(g), 12(h)(1),
12(h)(2), 13(e), 15(a), 15(c)(1),
15(d), 16(b)(4), 22(1), 23(f),
24(a), 24(b), 26(b)(2), 26(c),
26(f), 30(c), 32(a)(1), 32(a)(4),
33(c), 33(d), 34(a), 34(b),
36(b), 37(a)(2)(B), 37(b)(2),
37(c)(1), 43(a), 44(a)(2),
45(a)(1)(C), 45(b)(2),
45(c)(2)(A), 45(c)(2)(B), 47(a),
54(d)(1), 56(e), 56(f), 59(c),
65.1, 67, 71A(h), 71A(j), 77(d)

37 "'prescribed in "7 various rules Note: This issue will be addressed in the top-to- /
'"prescribed by" / bottom review.
"provided in" /
"provided by"

"as provided" / "as
prescribed" / "in
accordance with" /
"in the manner

provided" /
"pursuant to"
/ "under"
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# Issue Occurrences in the Current Status/Recommendation
Rules (Vin far-right column means resolved as noted)

38 "pretrial 16, 26(a)(1), 26(f), 33(c), 36(a) Use "pretrial conference" when reference is generic, /conference" but not when it is specific.
"Rule 16(b) conference"

To what extent can appears in 26(f) Style 16 and 36(a) use "pretrial conference" in athis term be used generic sense.
generically for all "Rule 26(f) conference"
types of pretrial appears in 26(a)(1) Style 26 continues to refer to a "16(b)" conferencejudge-party and, internally, to the "26(f)" conference. Theseconferences specific references were retained and seem(including appropriate.
scheduling,
settlement, and (Style 33 no longer makes any reference.)
status)?

39 "question of law or "question[s] of law or fact"- The style draft translates "question of law or fact" /fact" 20(a), 23(a), 23(b)(3), 24(b), to "legal or factual question" in Rule 20(a), but the
42(a) style draft retains "question of law or fact" in Rule

24(b), 42(a).

"issue offact" .issue[s] offact" 3 8(c), Style draft of Rule 38(c) translates "issues of fact"
49(a), 49(b) to "factual issues." Style draft of Rule 49(a) and (b)

retains "issue[s] offact.'

"question of law" "question of law" - 44.1 The style draft retains "question of law" in Rule
44.1

'factual contentions" - The style draft retains "factual contentions" in Rule
1 1(b)(3), 1 I(b)(4) 1 l(b)(3)-and (4).

Resolution': No changes to style drafts, except in
Rule 20(a)(1)(B) change "legal or factual question"
to "question of law or fact."

40 "reasonable 1 l(c)(1)(A), 16(f), 2 6(g)(3), Resolution: ok to vary these, but 11 (c) and 26 (g) /expenses incurred 30(g)(1), (2), 37(a)(4)(A), (B), should be consistent.
and (C), 37(b)(2), (c)(1), (c)(2),
(c)(d), and (g), 56(g)

Regarding the
motion? For the
motion?
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# Issue Occurrences in the Current Status/Recommendation /
Rules (/in far-right column means resolved as noted)

41 "secure" / "obtain The rules use Uniformly use "obtain."
"obtainfed][ingifable] "
throughout. Exception: Rule 1, because of tradition, and Rule

62(c) and (h), which would either need to retain
Rule 3 7 used both obtain and "secure" or use a-different phrasing.
secure: "secure" at
37(a)(2)(A) and (B), but
"obtain" at 37(a)(4)

"secure" otherwise appears
only in 1, 62(c), and 62(h)

42 "service of0summons "service offal summons" - Resolution: V
or [other] like 4(d)(1), 4(g), 4(j)(2), 4(n)(2),
process" / "service 5(a), 27(a)(2), 81(c) 1) Change Rule 4(g) to "service of a summons."ofprocess 2) Change Rule 59(c) from "after service" to "after

"'service ofprocess" - being served."
4(d)(2)(A), 4(e)(2), 4(h)(1), 3) Change Rule 71.1 (d)(2)(A)(v) from "after service
12(b)(5), 12(h)(1), 19(a), of the notice" to "after being served with the

notice."

"after service" 5(d), 6(e), 1 (c), 12(a)(1),
/"after ... is 12(a)(2), 12(a)(3), 12(a)(4)(B),
served" / "after 12(f), 15(a), 16(b), 25(a)(1),
being served" 26(a)(1), 3 1(a)(4), 32(d)(3)(C),
"after ... has been 33(b)(3), 33(d), 34(b), 36(a),

served" 37(d), 38(b), 38(c), 41(c),
45(c)(2)(B), 53(g)(2), 56(a),
59(c), 68, 71A(d)(2) 71A(e),
72(a), 72(b), 81l(c)

43 "state in which the "located" - 4(e)(1), Uniformly use "state where the district court is "
district court is 4(k)(1)(A), 4(n)(2), 4.1 (a) located."
located" / "state in
which the district "held" - 6(a), 17(b), 64, 69(a),
court is held" 8 1(e)
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# Issue Occurrences in the Current Status/Recommendation
Rules (Vin far-right column means resolved as noted)

44 "substantial 8(f), 16(f) (twice), 19(a), Resolution: Delete "substantial" from Rule 8(f). /[justice] [rights]"/ 23(b)(1)(B), 25(d)(1), 26(b)(3)"substantially (three times), 26(g)(3), 33(d), (The style drafts of Rules 1-37 & 45 generally[iustified] [impair] 3,7(a)(4)(A), 37(a)(4)(B), retain the current rule language (repeating[verbatim] 3 7(b)(2), 37(c)(1), 3 7(c)(2), '".substantially" or "substantial" in the style drafts),[unprepared]" 37(d), 4 5 (c)(3)(B)(iii)(twice), while the Rule 38-63 style draft deletes
51 (d)(2), 56(d)(twice), "substantial." See STYLE 462, Kimble memo on61 (twice), "qualifiers and intensifiers.")

45 "that is" / "who is" "that is"- 4(d)(2), 4(h), 9(a), Resolution: ok to vary. /

Which phrase(s) "who is" - 4(c)(2), 4(k)(1)(B),
should be used when 14(a), 17(b), 19(a), 25(d),
discussing a party or 26(a)(2)(B), 26(b)(4)(B), 28(c),
potential party that 3 1(a)(3), 37(a)(1), 45(b)(1),
can be either a 45(b)(2), 45(c)(2)(B),
natural person or an 45(c)(3)(A), 63, 65(c), 71,
organization (i.e., 77(d)
government agency,
corporation, "party which is - 1 I(c)(5)(B)
partnership)?

"defendant who" 4(d)(1),
4(k)(1), (2), 14(c)

46 "the court shall 37(a)(4), 37(b)(2), 37(c)(2), Resolution: ok to vary. /
require ... unless the 37(d)
court finds..."

restyle to:

,"the court must
require ... unless ....

or

"the court must
require .... But the
court may not order
.... if. •

47 "trial of all issues" 39(a), 71(h) Uniformly use "trial-on ... issues." "

217

695



# Issue Occurrences in the Current Status/Recommendation
Rules (./in far-right column means resolved as noted)

48 "trial by jury" / "trial by jury" - 38(a - e), 39 (a Uniformly use "jury trial," except for 38(a) and /"tried before a - c), 42(b), 49(a), 50(a)(1), 39(a), which retain "trial by jury."
jury" 55(b)(2), 57, 59(a), 65(a)(2),

71 A(h), 71 A(k), 79(a), 81 (c)

"tried before a jury" -32(c)
49 "waive[r]" 4(many), 8(c), 12(b), 12(h), Uniformly use "waiver." V"waiving"/ 24(c), 26(a)(3), 32(d)(1)

32(d)(2), 32(d)(3)(A),
32(d)(3)(B), 32(d)(3)(C),
32(d)(4), 33(b)(4), 35(b)(2),
38(d), 45(c)(3)(A)(iii), 49(a),53(b)(3), 71A(e), 8"1(c)

50 "writing" / "paper" "writing" - 4(i)(1)(A), 34(a) Resolution: no changes to style drafts. "

S"paper" - 5(a), 5(d), 5(e), 6(a),
6(e), 7(b)(2), 11 (a), 1 (b),
I 1(c)(1)(A), 45(c)(2)(A), 56(e),
65.1, 77(a), 77(d), 79(a)

51 cross-references Arises frequently throughout Note: This issue will be addressed in the top-to- /
the Civil Rules. bottom review.

and

hortatory references

52 geographic Rules 4(d)(l(E), 4(d)(2), Resolution: No changes to style drafts. /references: "any 4(d)(3), 4(e), 4(f), 4(g), 4(h)(1),judicial district of (2), 4(k)(1)(B), 4(l)(2), 4.1 (b), (Subcommittee A decided that the restyled rulesthe United States" / 12(a)(1)(A)(ii), 25(a)(3), 28(a),, should continue to use the geographic terms used in"the United States" 30(a)(2)(C), 32(a)(3)(B), the corresponding provisions of the current rules./ "the United States 44(a)(1), 45(b)(2), This decision is reflected in the latest style drafts.)
or a territory or 71 A(d)(3)(A)insularpossession Research and email exchanges on this issue include:subject to the STYLE 35, 42, 43, 48, 49, and 118.
jurisdiction of the
United States"
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# Issue Occurrences in the Current Status/Recommendation /
Rules (Vin far-right column means resolved as noted)

53 governmental Rules 4(i), 4(j), 12(a)(2), (3), Resolution:
agencies, officers, 13(d), 15(c)(2), 24(b)(2),employees, and 24(c)(2), 30(b)(6), 3 1(a)(3), 1) In Rules 4(i)(2), 4(i)(3) and (4)(i)(4)(B) changeother 32(a)(2), 33(a), 45(b)(1), to "a United States agency or corporation" and P"ainstrumentalities 54(d)(1), 55(e), 62(e), 65(c), United States officer or employee."

8 1(a)(3), 81(f) 2) In the first clause of Rule 5(c)(2), reverse the
order of "agency" and "officer."
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Appendix B - Current and Restyled Rules Comparison Chart

Note: This chart compares the current rules with the restyled rules (to the subdivisionlevel). For additional information, see the Committee Notes for specific rules.

Current Rule Rsye~l
-(e) 5(q)(2)-(4-)6(d) ,6(c)

6(e) 6(d)
7(c)Deleted
8(d) 8(b)(6)
8(e) 8(d)
8(f) 8(e)

12(b)(final sentence) and 12(d)
12(c)(final sentence)

12(D 12(i)
16(d) 16(e)
16(e) 16(d)
22"1) 22(a)

22 1 final sentence) and 22(2 22(b)
23.1 23.1(a)-(c)

25(d)(2) 17(d)
26(0(5) Deleted
30(d)(1) 3C(c)(2)(second and third sentence

33(a)(part of first sentence33(b)
3 3 (c)(part of first sentence,

second paragraph)
37(g) 37(e
43(d) 43(b)
43(e) 43(c)
43(f) 43(d)

50(c)(2) 50(d)
50(d)50()

52 b)(final sentence) 52(a)(5)
53(d) 53(c)(1)(C)
53(e) 53(d)
53(f) 53(e)
53(g) 53(f)
53(h) 53(g)
53(i) 53(h)
55(d) Deleted
55(e) 55(d)

56(c)(final sentence) 56(d)(2)
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re

Current RuleRe 
tl d u e

58( a)(2) 58ab
58 b'
8()58 c

58(c) 
58(e)

60(b)(second sentence)
60(b)(third sentence) 60(d

60(b)(fourth sentence) 60(e)
80(c) 80
81(e) 8e1
81(f) Deleted
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THE STYLE/SUBSTANCE AMENDMENTS

Attached is the package of draft Style/Substance amendments to the Civil Rules.

Most of the changes indicated in the package have been approved by the StandingCommittee Style Subcommittee (SCSSC). All changes that have not been approved by theSCSSC are identified and discussed in the footnotes accompanying the Style/Substance
amendments.

In the published February 2005 version of the Style/Substance amendments, deletionsfrom the current Civil Rules were overlined (i.e., struck through) and additions to the currentCivil Rules were underlined. The attached draft retains these overlinings and underlinings to
show the changes from the current Rules.

Thus a different convention is needed to indicate changes made from the publishedFebruary 2005 Style/Substance amendments. Additions to the published February 2005 versionare double-underlined. Deletions from the published February 2005 version are both overlined(i.e., struck through) and italicized. No doubt this is confusing, but the document is short enough(only eight pages and four footnotes) that the confusion should be manageable.
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF CIVIL PROCEDURE

SEPARATE FROM STYLE REVISION PROJECT
Rule 4. Summons

(k) Territorial Limits of Effective Service.

(1) In General. Serving a summons or filing a waiver of service establishes
personal jurisdiction over a defendant:

(G) ~~. . . .... who is• suj e to..ed ra........ ......di ti n u de 28 U.S.G. §

(D C) when authorized by a federal statute.

COMMITTEE NOTE
The former provision describing service on interpleader claimants is deletedas redundant in light of the general provision in (k)(1)(C) recognizing personal

jurisdiction authorized by a federal statute.

Rule 8. General Rules of Pleading

(a) Claim for Relief. A pleading that states a claim for relief - whether anoriginal claim, a counterclaim, a crossclaim, or a third-party claim - must contain:

(3) a demand for the relief sought, which may include relief in the alternative
forms or different types of relief.'

The SCSSC and Subcommittee B agreed to retract the proposed revision of Rule 8. Style Rule 8(a)(3) willcontinue to refer to "relief in the alternative." This traditional phrase better captures the many situations in whichthe pleader is uncertain as to the available forms of relief, or prefers a form of relief that may not be available. Italso cames forward an explicit rejection of any pleading-based theory of "election of remedies."
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FEDERAL RULES OF CIVIL PROCEDURE 3
Rule 14. Third-Party Practice

(b) When a Plaintiff May Bring in a Third Party. When a eountreelaim claimis asserted against a plaintiff, the plaintiff may bring in a third party if this rulewould allow a defendant to do so.

COMMITTEE NOTE

A plaintiff should be on equal footing with the defendant in making third-party 'claims, whether the claim against the plaintiff is asserted as a counterclaim
or as another form of claim. The limit imposed by the former reference to"counterclaim" is deleted.

Rule 16. Pretrial Conferences; Scheduling; Management

(c) Attendance and Matters for Consideration at a Pretrial Conference.

(1) Attendance. A represented party must authorize at least one of itsattorneys to make stipulations and admissions about all matters that canreasonably be anticipated for discussion at a pretrial conference. If appropriate,the court may require that a party or its representative be piresent or reasonablyavailable by te .. other means to consider possible settlement.

COMMITTEE NOTE
When a party or its representative is not present, it is enough to bereasonably available by any suitable means, whether telephone or other

communication device.

Rule 26. Duty to Disclose; General Provisions Governing Discovery

(g) Signing Disclosures and Discovery Requests, Responses, and
Objections.

(1) Signature Required; Effect of Signature. Every disclosure under Rule26(a)(1) or (a)(3) and every discovery request, response, or objection must be
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2 FEDERAL RULES OF CIVIL PROCEDURE

COMMITTEE NOTE

Subdivision (a) - "alternative forms . . . of relief' is a style improvement of the
present rule's "relief in the alternative." No changed meaning is intended.
Rule 9. Pleading Special Matters

(h) Admiralty or Maritime Claim.

(2) Arcdn a einton. Rule 15 governs mnigapedn oado
withdraw q designRationi.

(4 2) Designation for Appeal. A case that includes an admiralty ormaritime claim within this subdivision (h) is an admiralty case within 28 U.S.C.
§ 1292(a)(3).

COMMITTEE NOTE
Rule 15 governs pleading amendments of its own force. The formerredundant statement that Rule 15 governs an amendment that adds or withdraws aRule 9(h) designation as an admiralty or maritime claim is deleted. The eliminationof paragraph (2) means that "(3)" will be redesignated as "(2)" in Style Rule 9(h).

Rule 11. Signing Pleadings, Motions, and Other Papers; Representations
to the Court; Sanctions

(a) Signature. Every pleading, written motion, and other paper must be signed byat least one attorney of record in the attorney's name - or by a party personally ifthe party is not represented by an attorney. The paper must state the signer'saddress, el...r..i-mail address, 2 and telephone number-,if-a-ny. Unless a rule orstatute specifically states otherwise, a pleading need not be verified or accompaniedby an affidavit. The court must strike an unsigned paper unless the omission ispromptly corrected after being called to the attorney's or party's attention.

COMMITTEE NOTE
Providing an e-mail address is useful, but does not of itself signify consent to

filing or service by e-mail.

2e-mail address has been adopted as the vernacular expression.
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4 FEDERAL RULES OF CIVIL PROCEDURE
signed by at least one attorney of record in the attorney's own name - or by theparty personally, if unrepresented - and must state the signer's address, e-mailaddress, and telephone number d- eleetroenie ail tdrcs. By signing, anattorney or party certifies that to the best of the person's knowledge,information, and belief formed after a reasonable inquiry:

(B) with respect to a discovery request, response, or objection, it is:

(i) consistent with the'se rules and warranted by existing law or anonfrivolous argument for extending, modifying, or reversing existing law,
o__r for establishing new law;

COMMITTEE NOTE
As with the Rule 11 signature on a pleading, written motion, or other paper,disclosure and discovery signatures should include not only a postal address butalso a telephone number and electronic-mail address. A signer who lacks one ormore of those addresses need not supply a nonexistent item.

Rule 11(b)(2) recognizes that it is legitimate to argue for establishing newlaw. An argument to establish new law is equally legitimate in conducting
discovery.

Rule 30. Depositions by Oral Examination

(b) Notice of the Deposition; Other Formal Requirements.

(3) Method of Recording.

(A) Method Stated in the Notice. The party who notices the depositionmust state in the notice the method for recording the testimony. Unless thecourt orders otherwise, testimony may be recorded by audio, audiovisual, orstenographic means' The noticing party bears the recording costs. Any partymay arrange to transcribe a deposition t-hkawas taken nonstenographicaly.
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FEDERAL RULES OF CIVIL PROCEDURE 5

(6) Notice or Subpoena Directed to an Organization. In its notice orsubpoena, a party may name as the deponent a public or private corporation, apartnership, an association, eo a governmental agency, or other entity, anddescribe with reasonable particularity the matters for examination. The namedorganization must then designate one or more officers, directors, or managingagents, or designate other persons who consent to testify on its behalf; and itmay set out the matters on which each person designated will testify. Asubpoena must advise a nonparty organization of its duty to make thisdesignation. The persons designated must testify about information known orreasonably available to the organization. This paragraph (6) does not preclude adeposition by any other procedure allowed by these rules.

COMMITTEE NOTE
The right to arrange a deposition transcription should be open to any party,regardless of the means of recording and regardless of who noticed the deposition.

"[O]ther entity" is added to the list of organizations that may be named asdeponent. The purpose is to ensure that the deposition process can be used to reachinformation known or reasonably available to an organization no matter whatabstract fictive concept is used to describe the organization. Nothing is gained bywrangling over the place to fit into current rule language such entities as limitedliability companies, limited partnerships, business trusts, more exotic common-law
creations, or forms developed in other countries.

Rule 31. Depositions by Written Questions

(c) Notice of Completion or Filing.

(1) Notice of Completion. The party who noticed the deposition must notify
all other parties when it is completed.

(2) Notice of Filing. A party who files the deposition must promptly notify all
other parties of the filing.

COMMITTEE NOTE

The party who noticed a deposition on written questions must notify all otherparties when the deposition is completed, so that they may make use of the
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6 FEDERAL RULES OF CIVIL PROCEDURE
deposition. A de osition is comrleted when it is recorded and the deponent haseither waived or exercised the Rule 30(e1) ri]ht of review.3

Rule 36. Requests for Admission

(b) Effect of an Admission; Withdrawing or Amending It. A matter admittedunder this rule is conclusively established unless the court, on motion, permits theadmission to be withdrawn or amended. Subje• t to l 1he court
wihraa or.... amenddmenhetour

may permit withdrawal or amendment of an admission hat hqq -et beeni ... Uirl er if it doing so would promote the presentation of themerits of the action and if the court is not persuaded that it would prejudice therequesting party in maintaining or defending the action on the merits but anadmission incorporated in a final pretrial order ma be amended only under aspermitted by] Rule 16(e). 4 An admission under this rule is not an admission for anyother purpose and cannot be used against the party in any other proceeding.

COMMITTEE NOTE
An admission that has been incorporated in a pretrial order can bewithdrawn or amended only under Rule 16(d) or (e). The standard of Rule 36(b)applies to other Rule 36 admissions.

Rule 40. Scheduling Cases for Trial

Each court must provide by rule for scheduling trials without request oro
s. The court must give priority toactions entitled to'priority by a federal statute.

COMMITTEE NOTE
The best methods for scheduling trials depend on local conditions. It is usefulto ensure that each district adopts an explicit rule for scheduling trials. It is notuseful to limit or dictate the provisions of local rules.

Rule 71.1. Condemning Real or Personal Property

3 A comment suggested uncertainty as to what it means to say that a deposition on written questionsis completed. Subcommittee B concluded that rather than force a reader to follow the Rule 31(b)incorporation of Rule 30(e)(1), language in the Committee Note will be helpful.ý NOTE: Depending on the outcome on Style Rule 16(e) and Sye Rul and tyle Rule 36(b), we may decide toretract this proposal. See' Style Rule 16(e), note 12; Style Rule 36(b), note 28.
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FEDERAL RULES OF CIVIL PROCEDURE 7
(d) Process.

(2) Contents of the Notice.

(A) Main Contents. Each notice must name the court, the title'of theaction, and the defendant to whom it is directed. It must describe theproperty sufficiently to identify it, but need not describe any property otherthan that to be taken from the named defendant. The notice must also state:

(i) that the action is to condemn property;

(ii) the interest to be taken;

(iii) the authority for the taking;

(iv) the uses for which the property is to be taken;

(v) that the defendant may serve an answer on the plaintiffs attorneywithin 20 days after being served with thenotice;

(vi) that the failure to so serve an answer constitutes consent to thetaking and to the court's authority to proceed with the action and fix the
compensation". and

(vii) that a defendant who does not serve an answer may file a notice of
appearance.

(B) Conclusion. The notice must conclude with the name, telephonenumber, and e ..... e-mail address of the plaintiffs attorney, and anaddress within the district in which the action is brought where the attorney
may be served.

COMMITTEE NOTE
Rule •71.1(e) allows a defendant to appear without answering. Form 28includes information about this right in the Rule 71.1(d)(2) notice. It is useful toconfirm this practice in the rule.

The information that identifies -the attorney is changed to include telephonenumber and electronic-mail address, in line with similar amendments to Rules
11(a) and 2 6 (g)(1).
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8 FEDERAL RULES OF CIVIL PROCEDURE
Rule 78. Hearing Motions; ing a-nAetion- Submission on Briefs
(a) Providing a Regular Schedule for Oral Hearings; Othcr Orders. Acourt may establish regular times and places for oral hearings on motions. But-atany time or--plac, on notice that4he-ju4ge-enier recnab th juissu an- .....r t dae, e•n t, and era ein

COMMITTEE NOTE
Rule 16 has superseded any need >for the provision in former Rule 78 fororders for the advancement, conduct, and hearing of actions.
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THE STYLE CIVIL FORMS

Attached is the package of restyled Official Forms.

Most of the changes indicated in the restyled Forms have been approved by the StandingCommittee Style Subcommittee (SCSSC). All changes that have -not been approved by theSCSSC are identified and discussed in the footnotes accompanying the restyled Forms.

To indicate changes from the published August 2005 version of the Style Forms,deletions are overlined (i.e., struck through) and additions are underlined.
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PROPOSED STYLE FORM

Form 1. Caption. (Use on every summons, complaint, answer, motion, or other document.)

United States District Court
for the

District of

A B, Plaintiff )
)

v.
) Civil Action No.

C D, Defendant )

V. )

E F, Third-Party Defendant
(Use if needed.) )

(Name of Document)

710



PROPOSED STYLE FORM

Form 2. Date, Signature, Address, E-mail Address, and Telephone Number.
(Use at the conclusion of pleadings and other papers that require a signature.)

Date

(Signature of the attorney
or unrepresented party)

(Printed name)

E-mail address)

(Address)

(Telephone number)
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PROPOSED STYLE FORM

Form 3. Summons.

(Caption - See Form 1.)

To name the defendant:

A lawsuit has been filed against you.

Within 20 days after service of this summons on you (not counting the day you received it), you must
serve on the plaintiff an answer to the attached complaint or a motion under Rule 12 of the Federal Rules of
Civil Procedure. The answer or motion must be served on the plaintiffs attorney,_ _ whose address is

If you failto do so, judgment by default will be entered against you for the relief demanded in the
complaint. You also must file your answer or motion with the court.

Date

Clerk of Court
(Court Seal)

(Use 60 days if the defendant is the United States or a United States agency, or is an officer or employee of the
United States allowed 60 days by Rule 12(a)(3).)
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PROPOSED STYLE FORM

Form 4. Summons on a Third-Party Complaint.

(Caption - See Form 1.)

To name the third-party defendant:

A lawsuit has been filed against defendant __ , who as third-party plaintiff is making this claimagainst you to pay part or all of what [he] may owe to the plaintiff_ .

Within 20 days after service of this summons on you ,(not counting the day you received it), you mustserve on the plaintiff and on the defendant an answer to the attached third-party complaint or a motion underRule 12 of the Federal Rules of Civil Procedure. The answer or motion must be served on the defendant'sattorney, , whose address is, -, and also on the plaintiffs attorney, _ ,whose address is, . If you fail to do so, judgment by default will be entered against you forthe relief demanded in the third-party complaint. You also must file the answer or motion with the court andserve it on any other parties.

A copy of the plaintiffs complaint is also attached. You may - but are not required to - respond to it.

Date

Clerk of Court

(Court Seal)
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PROPOSED STYLE FORM

Form 5. Notice of a Lawsuit and Request to Waive Service of a Summons.

(Caption - See Form 1.)

To -(nane the defendant - or if the defendant is a corporation, partnership, or association name an officer or
apent authorized to receive service):

Why are you getting this?

A lawsuit has' been filed against you, or the entity you represent, in this court under the nu.mber shown
above. A copy of the complaint is attached.

This is not a summons, or an official notice from the court. It is a request that, to avoid deets expenses 1 ,
you waive formal service of a summons by signing and returning the enclosed waiver. To avoid these eests
expenses, you must return the signed waiver within (eive at least 30 days or at least 60 days if the defendant is
outside any judicial district of the United States) from the date shown below, which is the date this notice wassent. Two copies of the waiver form are enclosed, along with a stamped, self-addressed envelope or other
prepaid means for returning one copy. You may keep the other copy.

What happens next?

If you return the signed waiver, I will file it with the court. The action will then proceed as if you had
been served on the date the waiver is filed, but no summons will be served on you and you will have 60 days
from the date this notice is sent (see the date below) to answer the complaint (or 90 days if this notice is sent to
you outside any judicial district of the United States).

If you do not return the signed waiver within the time indicated, I will arrange fcr f&rmal ocr-ico tohave the summons and complaint served on you. Aand I will ask the court to require you, or the entity you
represent, to pay the eests expenses of making service.

Please read the enclosed statement about the duty to w¢aivo formal ccrvicc avoid unnecessary expenses.

I certify that this request is being sent to you on the date below.

(Date and sign - See Form 2.)

The SCSSC agreed to substitute "expenses" for "costs" throughout Forms 5 and 6. Style Rule 4(d)(2)(A) says that
a defendant who fails to waive service must pay the "expenses" mcurTed in making service. These expenses may
extend beyond taxable costs.
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PROPOSED STYLE FORM

Form 6. Waiver of the Service of Summons.

(Caption - See Form 1.)

To name the plaintiffs attorney or the unrepresented plaintiff:

I have received your request to waive service of a summons in this action along with a copy of thecomplaint, two copies of this waiver form, and a prepaid means of returning one signed copy of the form to you.

I, or the entity I represent, agree to save the eest expense of serving a summons and complaint in this
case.

I understand that I, or the entity I represent, will keep all defenses or objections to the lawsuit, thecourt's jurisdiction, and the venue of the action, but that I waive any objections to the absence of a summons or
of service.

R I also understand that I, or the entity I represent, must file and serve an answer or a motion under
Rule 12 within 60 days from ____, the date when this request was sent (or 90 days if it was sent outside theUnited States). If I fail to do so, a default judgment will be entered against me or the entity I represent.

(Date and sign - See Form 2.)

(Attach the following to Form 6.)

Duty to Avoid Unnecessary Costs Expenses of Serving a Summons

Rule 4 of the Federal Rules of Civil Procedure requires certain defendants to cooperate in savingunnecessary eests expenses of serving a summons and complaint. A defendant who is located in the United
States and who fails to return a signed waiver of service requested by a plaintiff located in the United States
will be required to pay the eests expenses of service, unless the defendant shows good cause for the failure.

"Good cause" does not include a belief that the lawsuit is groundless, or that it has been brought in animproper venue, or that the court has no jurisdiction over this matter or over the defendant or the defendant's
property.

If the waiver is signed and returned, you can still make these and all other defenses and objections, but
you cannot object to the absence of a summons or of service.

If you waive service, then you must, within the time specified on the waiver form, serve an answer or amotion under Rule 12 on the plaintiff and file a copy with the court. By signing and returning the waiver form,
you are allowed more time to respond than if a summons had been served.
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PROPOSED STYLE FORM

Form 7. Statement of Jurisdiction.

a. (For diversity-of-citizenship jurisdiction.) The plaintiff is [a citizen of Michigan] [a corporationincorporated under the laws of Michigan with its principal place of business in Michioan]. The defendant is [acitizen of New York] [a corporation incorporated under the laws, of New York with its principal place of business
in New York]. The amount in controversy, without interest and costs, exceeds the sum or value specified by 28
U.S.C. § 1332.

b. (For federal-qUestion jurisdiction.) This action arises under [the United States Constitution, speci
the article or amendment and the section] [a United States treaty specif] [a federal statute, U.S.C. § -1.

c. (For a claim in the admniralty or maritinme jurisdiction.) This is a case of admiralty or maritimejurisdiction. (To invoke admiralty status under Rule 9(h) use the following: This is an admiralty or maritime
claim within the meaning of Rule 9(h).)
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PROPOSED STYLE FORM

Form 8. Statement of Reasons for Omitting a Party.
(If a person who ought to be made a party under Rule 19(a) is not named, include this statement in accordance
with Rule 19(c).)

This complaint does not join as a party naine who [is not subject to this court's personal jurisdiction]
[cannot be made a party without depriving this court of subject-matter jurisdiction] because state the reason.

7
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PROPOSED STYLE FORM

Form 9. Statement Noting a Party's Death.

(Caption - See Form 1.)

In accordance with Rule 25(a) name the person7 who is [a party to this action] [a representative of orsuccessor to the deceased party] notes the death during the pendency of this action of name, [describe as party
in this action].

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 10. Complaint to Recover a Sum Certain.

(Caption - See Form 1.)

1. (Statement of Jurisdiction -- See Form 7.)

(Use one or more of the following as appropriate and include a demand for judgment.)

(a) On a Promissory Note

2. On date the defendant executed and delivered a note promising to pay the plaintiff on datethe sum of $ _ with interest at the rate of - percent. A copy of the note [is attached as Exhibit A] [is
summarized as follows: .1

3. The defendant has not paid the amount owed.

(b) On an Account

2. The defendant owes the plaintiff $__ according to the account set out in Exhibit A.

(c) For Goods Sold and Delivered

2. The defendant owes the plaintiff $ __ for goods sold and delivered by the plaintiff to the
defendant from date to date

(d) For Money Lent

2. The defendant owes the plaintiff $ _ for money lent by the plaintiff to the defendant on date

(e) For Money Paid by Mistake

2. The defendant owes the plaintiff $ - for money paid by mistake to the defendant on date
under these circumstances: describe with Darticularitv in accordance with Rule 9(b.

(f) For Money Had and Received

2. The defendant owes the plaintiff $ - for money that was received 'from name on date to
be paid by the defendant to the plaintiff.

Demand for Judgment

-Therefore, the plaintiff demands judgment against the defendant for $ , plus interest 2 and
costs.

(Date and sign - See Form 2.)

2 A comment not reviewed by the SCSSC suggests that this should reflect the variability of rules on interest byadding a few words: "plus interest as available under applicable law." The demand for judgment in present Form 3refers simply to "interest." On balance it seems better to refer only to interest, leaving disputes about the law to later
stages.
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PROPOSED STYLE FORM

Form 11. Complaint for Negligence.

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. On date, at place, the defendant negligently drove a motor vehicle against the plaintiff.

3. As a result, the plaintiff was physically injured, lost wages or income, suffered physical and mental
pain, and incurred medical expenses of $_ .

Therefore, the plaintiff demands judgment against the defendant for $ ., plus costs.

(Date and sign - See Form 2).

720



PROPOSED STYLE FORM

Form 12. Complaint for Negligence When the Plaintiff Does Not
Know Who Is Responsible.

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. On date , at place_, defendant name or defendant name or both of them willfully or recklessly or
negligently drove, or caused to be driven, a motor vehicle against the plaintiff.

3. As a result, the plaintiff was physically injured, lost wages or income, suffered mental and physical
pain, and incurred medical expenses of $

Therefore, the plaintiff demands judgment against one or both defendants for $ plus
costs.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 13. Complaint for Negligence Under the Federal Einployers'( Liability Act.

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. At the times below, the defendant owned and operated in interstate commerce a railroad line that
passed through a tunnel located at

3. On date , the plaintiff was working to repair and enlarge the tunnel to make it convenient and
safe for use in interstate commerce.

4. During this work, the defendant, as the employer, negligently put the plaintiff to work in a section of
the tunnel that the defendant had left unprotected and unsupported.

5. The defendant's negligence caused the plaintiff to be injured by a rock that fell from an unsupported
portion of the tunnel.

6. As a result, the plaintiff was physically injured, lost wages or income, suffered mental and physical
pain, and incurred medical expenses of $

Therefore, the plaintiff demands judgment against the defendant for $ , and costs.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 14. Complaint for Damages Under the Merchant Marine Act.

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. At the times below, the defendant owned and operated the vessel name and used it to transport
cargo for hire by water in interstate and foreign commerce.

3. On date , at place , the defendant hired the plaintiff under seamen's articles of customary form
for a voyage from to _ and return at a wage of $ __ a month and found, which is
equal to a shore worker's wage of $ __ a month.

4. On date , the vessel was at sea on the return voyage. (Describe the weather and the condition of
the vessel.)

5. (Describe as in Form 11 the defendant's negligent conduct.)

6. As a result of the defendant's negligent conduct and the unseaworthiness of the vessel, the plaintiff
was physically injured, has been incapable of any gainful activity, suffered mental and physical pain, and has
incurred medical expenses of $____

Therefore, the plaintiff demands judgment against the defendant for $ __, plus costs.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 15. Complaint for the Conversion of Property.

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. On date at place . the defendant converted to the defendant's own use property owned by the
plaintiff. The property converted consists of describe.

3. The property is worth $

Therefore, the plaintiff demands judgment against the defendant for $ __ , plus costs.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 16. Third-Party Complaint.

(Caption - See Form 1.)

1. Plaintiff name has filed against defendant name a complaint, a copy of which is attached.

2. (State grounds entitling defendant's name to recover from third-party defendant's name for (all or an
identified share) of any judgment for plaintiff's name against defendant's name.

Therefore, the defendant demands judgment against third-party defendant's name for all or an
identified share of sums that may be adjudged against the defendant in the plaintiffs favor.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 17. Complaint for Specific Performance of a Contract to Convey Land.

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. On date , the parties agreed to the contract [attached as Exhibit A] [summarize the contract].

3. As agreed, the plaintiff tendered the purchase price and requested a conveyance of the land, but the
defendant refused to accept the money or make a conveyance.

4.. The plaintiff now offers to pay the purchase price.

Therefore, the plaintiff demands that:

(a) th-at the defendant now be required to specifically perform the agreement and pay damages
of $ __ , plus interest and costs, or

(b) thfat if specific performance is not ordered, the defendant be required to pay damages of $
plus interest and costs, if speeifie pe•f.rma.ee is .ne erdei2e

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 18. Complaint for Patent Infringement.

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. On date , United States Letters Patent No. ___ were issued to the plaintiff for an invention in
an electric motor. The plaintiff owned the patent throughout the period of the defendant's infringing acts and
still owns the patent.

3. The defendant has infringed and is still infringing the Letters Patent by making, selling, and using
- electric motors that embody the patented invention, and the defendant will continue to do so unless enjoined by

this court.

4. The plaintiff has complied with the statutory requirement of placing a notice of the Letters Patent on
all electric motors it manufactures and sellsT and has given the defendant written notice of the infringement.

Therefore, the plaintiff demands:

(a) a preliminary and final injunction against the continuing infringement;

(b) an accounting for damages; and

(c) an asccczmcnt of interest and costs against the defendant.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 19. Complaint for Copyright Infringement and Unfair Competition. 3

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. Before date, the plaintiff, a United States citizen, wrote a book entitled

3. The book is an original work that may be copyrighted under United States law. A copy of the book is
attached as Exhibit A.

4. Between date and date, the plaintiff applied to the copyright office and received a certificate of
registration dated and identified as date, class, number

5. Since date , the plaintiff has either published or licensed for publication all copies of the book in
compliance with the copyright laws and has remained the sole owner of the copyright.

6. After the copyright was issued, the defendant infringed the copyright by publishing and selling a
book entitled which was copied largely from the plaintiffs book. A copy of the defendant's book
is attached as Exhibit B.

7. The plaintiff has notified the defendant in writing of the infringement.

8. The defendant continues to infringe the copyright by continuing to publish and sell the infringing
book in violation of the copyright, and further has engaged in unfair trade practices and unfair competition in
connection with its publication and sale of the infringing book by •cntinuing to publish and sll the infringing
hock in vielation ef the .. pyright, thus causing irreparable damage. 4

Therefore, the plaintiff demands that:

(a) th-at until this case is decided the defendant and the defendant's agents be enjoined from
disposing of any copies of the defendant's book by sale or otherwise;

(b) t-hat the defendant account for and pay as damages to the plaintiff all profits and
advantages gained from unfair trade practices and unfair competition in selling the defendant's book, and all
profits and advantages gained from infringing the plaintiffs copyright (but no less than the statutory
minimum);

(c) that the defendant deliver for impoundment all copies of the book in the defendant's
possession or control and deliver for destruction all infringing copies and all plates, molds, and other materials
for making infringing copies;

(d) that the defendant pay the plaintiff interest, costs, and reasonable attorney's fees; and

(e) that the plaintiff be awarded any other just relief.

(Date and sign - See Form 2.) /

3 Form [19] is presented in a tentatively styled form subject to a determination whether to adopt a new form that
conforms to any substantive changes in copyright law or to omit any copyright complaint from the Forms.

The Style Subcommittee made no comment.
4 This paragraph has been revised at the suggestion of the Department of Justice that the published version is
substantively wrong. Federal copyright law preempts any common-law remedy for simply continuing to publish
and sell an infringing book.
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PROPOSED STYLE FORM

Form 20. Complaint for Interpleader and Declaratory Relief.

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. On date , the plaintiff issued a life insurance policy on the life of name with name as the named
beneficiary.

3. As a condition for keeping the policy in force, the policy required payment of a premium during the
first year and then annually.

4. The premium due on date was never paid, and the policy lapsed after that date.

5. On date , after the policy had lapsed, both the insured and the named beneficiary died in an
automobile collision.

6. Defendant name claims to be the beneficiary in place of name and has filed a claim to be paid
the policy's full amount.

7. The other two defendants are representatives of the deceased persons' estates. Each defendant has
filed a claim on behalf of each estate to receive payment of the policy's full amount.

8. If the policy was in force at the time of death, the plaintiff is in doubt about who should be paid.

Therefore, the plaintiff demands that:

(a) hft each defendant be restrained from commencing any action against the plaintiff on the
policy;

(b) a judgment be entered that no defendant is entitled to the proceeds of the policy or any
part of it, but if the court determines that the policy was in effect at the time of the insured's death, that the
defendants be required to interplead and settle among themselves their rights to the proceeds, and that the
plaintiff be discharged from all liability except to the defendant determined to be entitled to the proceeds; and

(c) thft the plaintiff recover its costs.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 21. Complaint on a Claim for a Debt and to Set Aside a
Fraudulent Conveyance Under Rule 18(b).

(Caption - See Form 1.)

1. (Statement of Jurisdiction - See Form 7.)

2. On date , defendant name signed a note promising to pay to the plaintiff on date the sum
of $ _ with interest at the rate of percent. [The pleader may, but need not, attach a copy or plead
the note verbatim.]

3. Defendant name owes the plaintiff the amount of the note and interest.

4. On date, defendant name conveyed all defendant's real and personal property if less thanall, describe it fully to defendant name for the purpose of defrauding the plaintiff and hindering or delaying

the collection of the debt.

Therefore, the plaintiff demands that:

(a) judgment for $ __ , plus costs, be entered against defendant(s) name(s); and

(b) the conveyance to defendant name be declared void and tha-t any judgment granted be made
a lien on the property.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 30. Answer Presenting Defenses Under Rule 12(b).

(Caption - See Form 1.)

Responding to Allegations in the Complaint

1.5 Defendant admits the allegations in paragraphs

2. Defendant lacks knowledge or information sufficient to form a belief about the truth of the
allegations in paragraphs

3. Defendant admits identify part of the allegation in paragraph and denies or lacks
knowledge or information sufficient to form a belief about the truth of the rest of the paragraph.

Failure to State a Claim

4. The complaint fails to state a claim upon which relief can be granted.

Failure to Join a Required Party

5. If there is a debt, it is owed jointly by the defendant and name who is a citizen of This
person can be made a party without depriving this court of jurisdiction over the existing parties.

Affirmative Defense - Statute of Limitations

6. The plaintiffs claim is barred by the statute of limitations because it arose more than __ years
before this action was commenced.

Counterclaim

7. (Set forth any counterclaim in the same way a claim is pleaded 1n a complaint. Include a further
statement of jurisdiction if needed.)

Crossclaim

8. (Set forth the a crossclaim against a defendant coartv in the same way a claim is pleaded in a
complaint. Include a further statement of jurisdiction if needed.)

(Date and sign - See Form 2.)

5 Numbers are added to the paragraphs to correspond to a suggestion that Forms 30, 40, and 50 should be parallel -
all should number the paragraphs, or none should. The SCSSC decided to add numbers to Form 30. Rule 10
requires that the paragraphs of an answer be numbered. It is more convenient to run the numbers consecutively;
beginning a new series for the counterclaim and again for the crossclaim would complicate future references to the
answer. These considerations seem to outweigh the concern that some readers might conclude that the form requires
that every answer include an affirmative defense, a counterclaim, and so on.
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PROPOSED STYLE FORM

Form 31. Answer to a Complaint for Money Had and Received with a
Counterclaim for Interpleader.

(Caption - See Form 1.)

Response to the Allegations in the Complaint
(See Form 30.)

Counterclaim for Interpleader

1. The defendant received from name a deposit of $

2. The plaintiff demands payment of the deposit because of a purported assignment from name, who
has notified the defendant that the assignment is not valid and who continues to hold the defendant responsible
for the deposit.

Therefore, the defendant demands that:

(a) name be made a party to this action;

(b) the plaintiff and name be required to interplead their respective claims;

(c) the court decide whether the plaintiff or n7, me or either of them is entitled to the deposit
and discharge the defendant of any liability except to the person entitled to the deposit; and

(d) the defendant recover its costs and attorney's fees.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 40. Motion to Dismiss Under Rule 12(b) for Lack of Jurisdiction, Improper Venue, Insufficient

Service of Process, or Failure to State a Claim.

(Caption - See Form 1.)

The defendant moves to dismiss the action because:

1. the amount in controversy is less than the sum or value specified by 28 U.S.C. § 1332;

2. the defendant is not subject to the personal jurisdiction of this court;

3. venue is improper (this defendant does not reside in this district and no part of the events or

omissions giving rise to the claim occurred in the district);

4. the defendant has not been properly served, as shown by the attached affidavits of_ _ or

5. the complaint fails to state a claim upon which relief can be granted.

(Dqte and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 41. Motion to Bring in a Third-Party Defendant.

(Caption - See Form 1.)

The defendant, as third-party plaintiff, moves for leave to serve on name a summons and third-party

complaint, copies of which are attached.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 42. Motion to Intervene as a Defendant Under Rule 24.,

(Caption - See Form 1.)

1. name moves for leave to intervene as a defendant in this action and to file the attached answer.

(State grounds under Rule 24(a) or (b).)

2. The plaintiff alleges patent infringement. We manufacture and sell to the defendant the articles
involved, and we have a defense to the plaintiffs claim.

3. Our defense presents questions of law and fact that are common to this action.

(Date and sign - See Form 2.)

[An Intervener's Answer must be attached. See Form 30.]
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PROPOSED STYLE FORM

Form 50. Request to Produce Documents and Tangible Things, or to

Enter onto Land Under Rule 34.

(Caption - See Form 1.)

The plaintiff naine requests that the defendant natne respond within __ days to the following

requests:

1. To produce and permit the plaintiff to inspect and copy and to test or sample the following

documents, including electronically stored information:

(Describe each docurnent and the electronically stored information, either individually or by category.)

(State the time, place, and manner of the inspection and any related acts.)

2. To produce and permit the plaintiff to inspect and copy - and to test or sample - the following

tangible things:

(Describe each thing, either individually or by category.)

(State the time, place, and manner of the inspection and any related acts.)

3. To permit the plaintiff to enter onto the following laad to inspect, photograph, test, or sample the

property or an object or operation on the property.

(Describe the property and each object or operation.)

(State the time and manner of the inspection and any related acts.)

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 51. Request for Admissions Under Rule 36.

(Caption - See Form 1.)

The plaintiff name asks the defendant ndme to respond within - 30 days6 to these requests

by admitting, for purposes of this action only and subject to objections to admissibility at trial:

1. The genuineness of the following documents, copies of which [are attached] [are or have been

furnished or made available for inspection and copying].

(List each document.)

2. The truth of each of the following statements:

(List each statement.)

(Date and sign - See Form 2)

6 Rule 36(a)(3) sets the time to answer or object at 30 days, but also provides that a shorter or longer time can be set

by stipulation or court order. Professor Marcus, quoting 8 FP&P § 2257, pp. 540-541, urges that - as suggested in

another comment - the 30-day period should be used in the form. Until 1970, Rule 36 required a response within
the period designated in the request, not less than 10 days after service. Form 25 was not revised when Rule 36 was
amended in 1970 to adopt the 30-day response period. The treatise expresses a concern that a blank may mislead a

requesting party to attempt to set a time shorter than 30 days, or innocently set a longer time and become bound by
it.

The Style Subcommittee agreed to the suggested text change.
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PROPOSED STYLE FORM

Form 52. Report of the Parties' Planning Meeting.

(Caption -See Form 1.)

1. The following persons participated in a Rule 26(f) conference on date by state the method of

conferring

e.g., name representing the plaintiff.)

2. Initial Disclosures. The parties [have completed] [will complete by date ] the initial disclosures

required by Rule 26(a)(1).

3. Discovery Plan. The parties propose this discovery plan:

(Use separate paragraphs or subparagraphs if the parties disagree.)

(a) Discovery will be needed on these subjects: (describe.)
(b) (Dates for commencing and completing discovery, including discovery to be commenced

or completed before other discovery.)
(c) (Maximum number of interrogatories by each party to another party, along with the

dates the answers are due.)
(d) (Maximum number of requests for admission, along with the dates responses are due.)

(e) (Maximum number of depositions by each party.)
(f) (Limits on the length of depositions, in hours.)
(g) (Dates for exchanging reports of expert witnesses.)

(h) (Dates for supplementations under Rule 26(e).)
K

4. Other Items:

(a) (A date if the parties ask to meet with the court before a scheduling order.)
(b) (Requested dates for pretrial conferences.)
(c) (Final dates for the plaintiff to amend pleadings or to join parties.)

(d) (Final dates for the defendant to amend pleadings or to join parties.)
(e) (Final dates to file dispositive motions.)
(f) (State the prospects for settlement.)

(g) (Identify any alternative dispute resolution procedure that may enhance settlement
prospects.)

(h) (Final dates for submitting Rule 26(a)(3) witness lists, designations of witnesses whose
testimony will be presented by deposition, and exhibit lists.)

(i) (Final dates to file objections under Rule 26(a)(3).)
(j) (Suggested trial date and estimate of trial length.)
(k) (Other matters.)

(Date and sign - see Form 2.)
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PROPOSED STYLE FORM

Form 60. Notice of Condemnation.

(Caption - See Form 1.)

To name the defendantt

1. A complaint in condemnation has been filed in the United States District Court for the

District of , to take property to use for purpose . The interest to be taken is describe

The court is located in the United States courthouse at this address:

2. The property to be taken is described below. You have or claim an interest in it.

(Describe the property.)

3. The authority for taking this property is cite

4. If you'want to object or present any defense to the taking you must serve an answer on the plaintiffs

attorney within 20 days [after being served with this notice][from (insert the date of the last publication of

notice) . Send your answer to this address:

5. Your answer must identify the property in which you claim an interest, state the nature and extent

of that interest, and state all your objections and defenses to the taking. Objections and defenses not presented

are waived.

6. If you fail to answer you consent to the taking and, the court will enter a judgment that takes your
described property interest.

7. Instead of answering, you may serve on the plaintiffs attorney a notice of appearance that

designates the property in which you claim an interest. After you do that, you will receive a notice of any
proceedings that affect you. Whether or not you have previously appeared or answered, you may present

evidence at a trial to determine compensation for the property and share in the overall award.

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 61. Complaint for Condemnation.

(Caption - See Form 1; name as defendants the property and at least one owner.)

1. (Statement of Jurisdiction - See Form 7.)

2. This is an action to take property under the power of eminent domain and to determine just

compensation to be paid to the owners and parties in interest.

3. The authority for the taking is __

4. The property is to be used for

5. The property to be taken is (describe in enough detail for identification - or attach the description

and state "is described in Exhibit A, attached.')

6. The interest to be acquired is

7. The persons known to the plaintiff to have or claim an interest in the property are:

_ (For each person include the interest claimed.)

8. There may be other persons who have or claim an interest in the-property and whose names could

not be found after a reasonably diligent search. They are made parties under the designation "Unknown
Owners."

Therefore, the plaintiff demands judgment:

(a) condemning the property;

(b) determining and awarding just compensation; and

(c) granting any other lawful and proper relief

(Date and sign - See Form 2.)
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PROPOSED STYLE FORM

Form 70. Judgment on a Jury Verdict.

(Caption - See Form 1.)

This action was tried by a jury with Judge presiding, and the jury has rendered a verdict.

It is ordered that:

[the plaintiff name recover from the defendant name the amount of $___ with interest at the

rate of %, along with costs.]

[the plaintiff recover nothing, the action be dismissed on the merits, and the defendant. name recover

costs from the plaintiff nmae.

Date
Clerk of Court
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PROPOSED STYLE FORM

Form 71. Judgment by the Court without a Jury.

(Caption - See Form 1.)

This action was tried by Judge __ without a jury and the following decision was reached:

It is ordered that [the plaintiff namne recover from the defendant namine the amount of $

with preiudgment interest at the rate of %, postiudyment interest at the rate of %, along with costs.]

,[the plaintiff recover nothing, the action be dismissed on the merits, and the defendant 7aine recover costs

from the plaintiff name

Date______________
Clerk of Court
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PROPOSED STYLE FORM

Form 80. Notice of a Magistrate Judge's Availability.

1. A magistrate judge is available under title 28 U.S.C. § 636(c) to conduct the proceedings in this case,

including a jury or nonjury trial and the entry of final judgment. But a magistrate judge can be assigned only if

all parties voluntarily consent.

2. You may withhold your consent without adverse substantive consequences. The identity of any party
consenting or withholding consent will not be disclosed to the judge to whom the case is assigned or to any
magistrate judge.

3. If a magistrate judge does hear your case, you may appeal directly to a United States court of
appeals as you would if a district judge heard it.

A form called Consent to an Assignment to a United States Magistrate Judge is available from the court
clerk's office.
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PROPOSED STYLE FORM

Form 81. Consent to an Assignment to a Magistrate Judge.

(Caption - See Form 1.)

I voluntarily consent to have a United States magistrate judge conduct all further proceedings in this
case, including a trial, and order the entry of final judgment. (Return this-form to the court clerk - hot to a
judge or magistrate judge.)

Date
Signature of the Party
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PROPOSED STYLE FORM

Form 82. Order of Assignment to a Magistrate Judge.

(Caption - See Form 1.)

With the parties' consent it is ordered that this case be assigned to United States Magistrate Judge
of this district to conduct all proceedings and enter final judgment in accordance with 28 U.S.C. §

636(c).

Date
United States District Judge
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SUMMARY OF COMMENTS: STYLE RULES

(Two of the most detailed sets of comments are identified without repeating the full CV
designation each time. One set, 05-CV-22, was submitted by Professor Stephen B. Burbank and
Gregory P. Joseph, Esq., on the basis of work-done by a 21-person working group, is identified
simply as "Burbank-Joseph." Similarly, 05-CV-008, submitted by the Committee-on Civil Litigation
of the United States District Court for the Eastern District- of New York, is identified as "EDNY.")

The summaries are at times embroidered by responses. Although this approach is new to the
task of summarizing comments, the Style Project presents some issues that may benefit from
counterpoint.

Overall Project

Hon. W. Eugene Davis, 05-C V-007: Judge Davis chaired the Criminal Rules Advisory Committee
during the style revision project. He opposed the project while the decision to go ahead was
deliberated, fearing that "we would make inadvertent, substantive changes or create ambiguities that
would result in wasteful, satellite litigation." But the fears "turned out to be almost totally
unfounded. We have experienced minimal litigation over the meaning of the style changes- Judge
Will Garwood, who was Chair of the Appellate Rules Conmmittee during their style revision project,
also tells me that satellite litigation over the meaning of the changes to those rules has not been a
problem." "I have every reason to believe that the concern about significant satellite litigation over
the meaning of the changes to the Civil Rules will turn out to be just as unfounded as it was with the
Criminal Rules."

EDNY: Review of the Burbank-Joseph comments led to an independent consideration of the costs
of the style enterprise. "[T]he unanimous judgment of every member of the Committee who
expressed a view" was that "the costs and other disadvantages of the style revision project outweigh
its benefits." First, there is the risk of unintended consequences. After finding a number of
ambiguities and apparent substantive changes, review of the Burbank-Joseph report found that they
had uncovered many more - and that there was almost no overlap, suggesting that "there remain
a significant number of unintended consequences that neither we nor [they] have spotted." Second,
any style revision will bring "disruptions." "[T]he sheer magnitude of the rewording and
subdivision of rules that have become familiar to the courts and the profession in their present form
will complicate research and reasoning about the rules for many years to come." Third, courts and
the profession will be so occupied "in digesting the style revisions" that it will be more difficult to
accomplish desirable substantive rules revisions. It would be better to implement style revisions of
particular rules or groups of rules "as the need for substantive changes in those rules or groups of
rules becomes apparent."

Prof. Bradley Scott Shannon, 05-CV-009: "The non-substantive problems associated with the
Federal Rules of Civil Procedure are sufficiently great so as to warrant revision. Overall, the
Advisory Committee has done a finejob in this regard, and! the restyled rules as proposed, whatever
their flaws, are superior to the Rules as they currently exist."

Plain Language Action and Information Network (PLAIN), 05-CV-0 10: "This draft is a tremendous
improvement over the current version. It will be easier to use, and thus should save time and effort,
and achieve a higher degree of conformance with the procedures it outlines."

Hon. Peter D. Keisler, Assistant Attorney General, 05-CV-01 1: In the judgment of the United States
Department of Justice "the revisions should help simplify and clarify the text of many of the Rules
so that practitioners can better understand and apply them." Attorneys in the Criminal Division and
in the Civil Division's appellate staff have found that the style changes in the Criminal Rules and
Appellate Rules "have been positive and beneficial. the Department strongly supports the current
initiative to restyle the Civil Rules * *
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Susan Kleimann, President Kleimann Communications Group, 05-CV-0 12: The style amendments
"will make it easier for judges, lawyers, and the public to find the information they need, understand
what they find, and be able to use that information effectively."

Lawyers for Civil Justice, 05-CV-014: "Plain language is critical to clear understanding and our
reading of the Style Revisions convinces us that lawyers and litigants will save lots of time and
trouble in reading and interpreting these rules, if they are adopted. * * * Increased clarity will bring
about easier and faster understanding of the Rules and dealings among lawyers will be simplified
and facilitated." LCJ disagrees with those who believe the changes are not worth the effort. "Similar
claims were made about the re-styling of the Criminal and Appellate Rules, but those have been on
the books for some time and appear to have worked well in practice."

John BeisnerEsq. 05-CV-015: The restyled rules attempt to minimize the frequent debates about
the meanings of even familiar Civil Rules, "to ensure that our federal judicial rules provide a clear
roadmap to litigating in our federal courts - rather than construct a trap for the unwary."
Simplifying the rules "will also increase attorney efficiency and even has the potential to reduce ever-
escalating attorneys' fees. One study conducted in Australia found that on average, lawyers are able
to arrive at a solution 30 percent faster when they consult plain versions of legislation versus
traditionally styled legislation. See Law Reform Comm'n of Victoria, Plain English and the Law
69-70 (1987)." "[T]he restyling * * 4: reflects a broadly-based, overdue realization by public and
private entities that simpler is better."

Some comments suggest that the Style Project will interfere with the more important need
"to rewrite the rules for' 21st Century legal practice. * * * I believe that these concerns are ill-
founded." There is no apparent present plan to convene a "Constitutional convention" to rewrite the
Civil Rules from scratch. The wisdom of any such project is questionable. Some of the rules are
controversial, but gradational change is better than wholesale change. And in any event, a sweeping
revision of the whole system would take many years, if not decades. "It makes no sense to force
attorneys to litigate under potentially confusing rules for several years simply because a more
ambitious project is being planned that could easily take many years to implement." Indeed, by
making the rules clearer the style project will save attorneys time, not waste their time by forcing
them to relearn a new set of rules and then put aside the new learning for a still newer set of rules.

Hon. Thomas S. Zilly, Advisory Committee on Bankruptcy Rules, 05-CV-016: "The restyling
significantly improves the Civil Rules both as to their clarity and readability."

Donald P. Byrne, Esq., 05-CV-017: After a career writing FAA regulations as Assistant Chief
Counsel for Regulations, finds the revised rules "a great improvement in communication, especially
for lawyers like me who refer to the Civil Rules only occasionally. They're easier to read, digest,
and remember." It was a challenge to get through the original rules. "The proposed style revisions
make the ride much smoother and the road map much clearer."

ABA Section of Litigation, 05-CV-018: The Litigation Section Council has not taken a position on
the Style Rules, but notes the honor and privilege of enjoying the opportunity to participate in the
style process through two members assigned to assist in the project and through the Section's liaison
to the Advisory Committee. The Committee responded to countless questions raised by these
Section representatives.

Committee on United States Courts, State Bar of Michigan, 05-CV-019: "The amendments will
enhance the readability, internal consistency and organization of the Federal Rules."

Hon. Bill Wilson, 05-CV-020: Writes in response to the doubts expressed by the EDNY committee.
Judge Wilson was a member of the Style Subcommittee when the restyling of the Criminal Rules
began. The same objections to restyling were voiced then. "The legal professionhas traditionally
been very conservative about changes (style or substantive), to any rules with which members of the
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profession have worked. I am satisfied that plain, simple language is to be preferred." "We need
rules so plain that practicing lawyers can understand them. In fact, we ought to make them so plain
that even judges can understand them. I urge full steam ahead on this restyling project and others."

Patricia Lee Refo, Esq., and Scott J. Atlas, Esq., 05-CV-021: Scott Atlas and Patricia Refo are past
chairs of the ABA Section of Litigation and both were members of the Burbank-Joseph Committee.
"In our view, the potential benefits outweigh any conceivable transaction costs. The revised rules
represent a significant improvement over the existing rules in terms of resolving ambiguities to
conform to clear case law and using plain English so that younger and less experienced federal court
practitioners can more easily comprehend the text. We have long thought that the language used in
the original rules has outlived its usefulness and that practitioners would be better served by a more
straightforward text. The Restyling Project accomplishes this goal."

Burbank-Joseph: "[A] number of members favored continuing the effort." Theythought the restyling
of other sets of rules had been successful. They agreed that there will be some unintended changes
in meaning, but noted that this Committee's comments and others will reduce the number. They
conclude that such disadvantages are outweighed by the advantages in greater accessibility of the
restyled rules, "particularly to younger and less experienced practitioners." But "[a] greater number
of participants were either mildly or strongly negative." The Committee found a number of serious
problems, and there may be many more that have not been identified. Whatever benefits may be
realized "will pale in comparison with the transaction costs, not just those engendered by uncertainty
about a change in meaning, but those generated by the need to learn the new rules (and pay for the
new treatises), together with the additional transaction costs that will follow when local rules and
standing orders are changed to conform to the restyled rules." Beyond these costs, restyling "might
retard or make more difficult the more important task ofdetermining whether we have an appropriate
set of rules for litigation in the twenty-first century." It would be better to include restyling as one
component of the substantive enterprise - "the bar would not tolerate having to relearn the rules
more than once in a generation." Finally, Burbank and Joseph themselves are concerned with
problems that "have negative implications for access to court (e.g., Rule 68) and/or for the protection
of individual rights (e.g., Rule 65) **

Federal Magistrate Judges Assn., 05-CV-024: "The FMJA supports the proposed restyling of the
Civil Rules. The proposed style revisions improve the Civil Rules both as to their clarity and
readability."

Rules 1, 2

Burbank-Joseph: We wrestled with the addition of "proceeding" to Rule 1. It would be possible to
take up the suggestion by expanding Rule 2: "There is one form of action or proceeding - the civil
action." But that would make a petition to perpetuate testimony, for example, a "civil action."
Another possibility would be to regcind Rule 2- the folnns of 'action are dead and their graveyard
influence is limited to substance, not procedure. Rule 2, however, has a dedicated constituency and
there is little need to court opposition. The only obvious choice is to delete "and proceedings" from
Rule 1, as well as "and proceeding" at the end. The difficulty is that the Civil Rules do apply to
many events that are difficult to describe as a "civil action." "[a]nd proceeding" was adopted as one
example of the theory that a Style Rule can properly describe something that the present rule means
- "suits of a civil nature" may be even more restrictive than "civil action." No recommendation on
this one.

Rule 4(c)

Alan B. Morrison, Esq., 05-CV-003: (1) * * * s ummo st bw.i v•d -th a copy of the
coniplaint. The plaintiff is responsible for having the summons and a copy of the complaint served
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Rule 4(d)

Burbank-Joseph: For Rule 4(d)(1)(D): The comment on Rule 5 adds a note on Proposed Style Form
5 pointing out that we must change the reference to Official Form IA.

EDNY: Suggests that (d)(1)(F), (d)(2), and (d)(3) be made parallel - now, only (d)(2) calls on the
defendant to sign the waiver as well as to return it. ("sign" does not appear in any of the parallel
parts of present Rule 4(d). Form 1A repeatedly calls on the defendant to sign the waiver. The most
important place to include "sign" in the rule text is (d)(2). It seems an even choice whether to add
it to (d)(1)(F) and (d)(3).)

Rule 4(e)

Burbank-Joseph: This is a neat point. The idea that "dwelling house" does not encompass an
apartment, condominium that does not stand alone, mobile home, or the like, seems quaint today.
But-it is possible that the original intent is that there is only one suitable place - only if the
defendant does not have a "dwelling house" can a "usual place of abode" be the place of leaving
process. Today the central question is whether alternatives are desirable - should we have to worry
whether the summer home or the winter home is the "dwelling" or "usual place"? At least if the
answer seems a bit more clear than the comment lets on, we might adhere to the Style version.

Rule 4(i)

Prof. Bradley Scott Shannon, 05-CV-009: The letters a should be capitalized in United States
Attorney and Assistant United States Attorney- see (i)(1)(A)(i) and (ii).

Rule 4(k)

Alan B. Morrison, Esq., 05-CV-003: (2)(A): "the defendant is not subject to jurisdiction in the any
states courts of general jurisdiction of any state; * "State's" is ambiguous here.

Rule 4(m)

Alan B. Morrison, Esq., 05-CV-003: Style Rule 15(c)(1)(C) allows relation back as to a new
defendant if the new defendant received notice of the required quality "within the period provided
by Rule 4(m) for serving the summons and complaint." This carries forward a perplexity that exists
in the present rules. Rule 4(m) does not apply to service abroad. The conclusion may be that
relation back is not permitted as to a defendant who would have to be served abroad. This could be
fixed by revising 4(m): "Except in calculating the time limits under Rule 15(c)1(C), Tthis
subdivision does not apply to service in a foreign country **

Rule 4.1(b)

Prof. Bradley Scott Shannon, 05-CV-009: Although present Rule 4. 1(b) refers only to a "decree or
injunction," it might be better to substitute "order" for "decree," or perhaps to use all three words -
"orer decree, or injunction." [This may risk a substantive change - contempt is an available
sanction for failure to obey a discovery order, but it is not clear whether "decree" should be read to
include discovery orders or other procedural orders enforceable by contempt.]

Rule 5(a)

Jack E. Horsley, Esq., 05-CV-002: This one is puzzling. It suggests adding "briefs and excerpts from
the record" following "record on appeal." But "record on appeal" appears only in the present rule.
It was omitted from the Style Rule because Appellate Rule 10 is a self-contained provision for the
record on appeal, including service. Perhaps this is a suggestion to restore "designation of the record
on appeal" to the Style Rule.
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Rule 5(b)

Burbank-Joseph: Rule 5(b)(2)(B)(ii): This does seem to be the same as Rule 4(e) above. (4B Federal
Practice & Procedure: Civil 3d, § 1147, p. 445, says that the dwelling house or usual place of abode
words have seldom been interpreted for Rule 5; Rule 4 precedents should be useful.)

Burbank-Joseph: Rule 5(b)(2)(D): The comment seems to be right. The present rule allows service
by leaving a copy with the clerk only if the person "has no known address." Those words imply
some obligation to attempt to find an address. The Style version, "if the person's address is
unknown," does not carry that implication as forcefully. (Section 1147, pp. 445-446, is not helpful;
it simply observes that Rule 11 signature requirements make it unlikely that there will be no known
address. Compare the "if any" question put to Rules 11 and 26(g) on the Style-Substance Track.)

Rule 5(d)

Prof. Bradley Scott Shannon, 05-CV-009: Present Rule 5(e) allows a paper to be filed with "the"
judge." Style Rule 5(d)(2)(B) allows filing with "a" judge. It is not clear whether the present rule
allows filing only with the judge assigned to the action. The Style Rule seems to allow filing with
any judge - indeed, it is not limited on its face to ajudge of the court where the action is pending.
The Rule should be made clear. [4B FP&P § 1153 notes that the purpose of filing with the judge
is to permit immediate action in pressing circumstances. There may be situations in which action
could properly be taken by a judge not assigned to the case. For that matter, it is conceivable that
not every case will have been assigned to a judge when the need for action arises - indeed,
individual docket systems may not persist forever.]

Rule 6(b)

Prof. Bradley Scott Shannon, 05-CV-009: Rule 6(b) says "may or must"; Rule 6(d), says "must or
may." The same sequence should be followed in both.

Rule 6(c)

Jack E. Horsley, Esq., 05-CV-002: "must be served at least 5 days and not more than 10 days Before
the time specified for the hearing ***." This would "put a closure" on the time.

Rule 7(a)

EDNY: The response to a counterclaim should be referred to as a "reply," not as an "answer." A
change from the historic usage would "engender unnecessary confusion." (The Style version, by
characterizing the response to a counterclaim as an "answer," enables the court to order a reply to
the response. The present rule does not authorize an order to reply to a reply. The change was
deliberate.)

Burbank-Joseph: Rule 7(a)(7): There are two comments. The first is straight-forward. Present Rule
7(a) says there shall be "a third-party answer." Style 7(a)(6) changes this to "an answer to a third-
party complaint." Because all first-response pleadings are now called "answer," it is redundant to
refer to a third-ýparty answer in 7(a)(7), which should be: "(7) if the court orders one, a reply to an
answer or, thi d-party answvVer." That seems right.

The second is not as clear. "[T]his" proposed change is a change of meaning and should be
included in the style-substance track. It is not entirely clear which change is meant - the present
rule explicitly authorizes an order to reply to a third-party answer. Changing the description from
"third-party answer" to "answer to a third-party complaint" hardly seems to count. The idea probably
is that present Rule 7 does not explicitly authorize the court to order a reply to an answer to a
counterclaim because it characterizes the response to a counterclaim as a "reply," not an "answer."
That does seem to be a change, at least on quick reading of 5 FP&P Civil 3d §§ 1183-1188. But the
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purpose of the change is evident - as observed in § 1184, a counterclaim is equivalent to a
complaint, and an answer is as important as an answer to a complaint even if it is called a "reply."
So a response to the answer may be just as useful as a response to an initial answer. At this point
in the process, redescribing this as a "style-substance" point is likely to make a difference only if a
distinction is drawn in dealing with supersession questions. And even then it makes a difference
only if there is some statute out there that might be superseded; it may be safer to treat it as a matter
of style so that there is no possible supersession effect.

Rule 7.1

Burbank-Joseph: Rule 7.1 (a): The tag line should be "Who, Must File: Contents." This is pure style,
but looks good.

Rule 8(a)

Burbank-Joseph: Rule 8(a)(3): The suggestion is to restore words from the presentrule: "a demand
for judgment for the relief sought." It is urged that "judgment is surely an integral part of the relief
sought in any action." This seems pure style.

Rule 8(b)

Burbank-Joseph: The suggestion is to change the caption to reflect the first words of paragraph (1):
"Defen1 s and Denial Responding to a Pleading." Again, this seems pure style - and an
improvement.

Rule 8(d)

Burbank-Joseph: Rule 8(d)(3): Cross-references to Rule 11 are sufficiently sensitive to be noted with
individual rules as well as with the global issues.

Rule 9(a)

Burbank-Joseph: Rule 9(a)(2): Present Rule 9(a) calls for a "specific negative averment." Style
9(a)(2) calls for a "specific denial." The suggestion is that: "denial" refers only to a response to an
allegation, and does not fit this setting because 9(a)(1) says that a pleading need not allege these
things. The proposed drafting remedy is "must do so by a specific den'-ial, ----'- ..... t state
statement setting out [forth] any supporting facts that are peculiarly within the party's knowledge."
This change may lose part of the meaning - a "specific denial" can be made without any supporting
facts if the party making the denial does not have peculiar knowledge of any supporting facts, while
"statement" might imply a duty to have and state supporting facts.

Rule 9(b)

PLAIN, 05-CV-010: "must state with particularity the circumstances" is jargon; it should be ""must
state the specific circumstances."

Rule 9(h)
Burbank-Joseph: Rule 9(h)(1): The suggestion is to add a comma for clarity: "for purposes of Rules
14(c), 38(e), and 82. and the Supplemental Rules * *

Separately, note that we must catch up with the "2006" amendments by changing the title of
the Supplemental Rules.

Rule 10(a)

Burbank-Joseh: The suggestion: "Every pleading must have *** a title that name, the, pa a
file number **** The title of the complaint must name all the parties; the title of other pleadings
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may must name the first party on each side ** **" The argument: The reference to title in the first
sentence is redundant with the second sentence. "Must" is necessary in the second sentence because
"may" implies that no party need be named.

Rule 10(c)
Burbank-Joseph: There was much discussion about deleting the reference to "exhibit." The
suggestion is to restore the prior heading and restore "Exhibit": "(c) Adoption by Reference;
Attaeed Lst•tun•lerit Exhibits. * * * A copy of a written instrument attached as an exhibit-to a
pleading is a part of the pleading * * *." The underlying concern is that many different kinds of
papers may be filed simultaneously with a pleading, and perhaps even physically attached to it (or
filed by electronic means that blur the distinction physical and metaphysical attachment). There
should be a clear signal of the filer's intention, accomplished by designating as an "exhibit" anything
the pleader intends to incbrporate in the pleading. The most likely source of confusion may lie in
"attached"; it might be better to fall back closer still to the present rule if we can manage it -
something like "A copy of a written exhibit to a pleading is a part of the pleading." A pleading may
incorporate a writing that is not attached. That may happen because the writing already is an exhibit
- it is attached to the complaint, and the answer invokes it. Or it may happen because reliance on
a writing makes it part of the pleading even though no party has attached it to any pleading. So the
complaint alleges breach of a contract that is not attached. The defendant may be permitted to
invoke a clause in the contract by pleading without attaching the contract as an exhibit. Referring
to an "exhibit" does not fully capture that phenomenon. This subject may deserve some further
drafting attention.

Rule 11(a)

Hon. Richard E. Door, 05-CV-001: "must be signed *** in the attorney's individual name
Although "name" standing alone should be read as the real name, it is better to retain "individual"
from the present rule. The suggestion is prompted by experience in an action that an attorney filed
in his own name by a complaint signed in a fictitious name so "very close to his individual name that
one would never think it was fictitious." There should be "'no doubt about the line of responsibility
for the pleading."
EDNY: "unless the omission is promptly corrected after being called to the attorney's or
unrepresented party's attention."

Rule 11(b)
Burbank-Joseph: Rule 1 (b)(1): References to "costs" and "expenses" have bedeviled the Style
process from the beginning. Research may be needed. The question may not be whether there are
clearly established and distinctive meanings for "cost of litigation" as compared to "litigation costs."
It may be whether there is sufficient possibility of confusion to deter a change intended to be only
a style change. The purpose was to carry forward the same meaning, and to include all expenses
inflicted by the improper purpose. (The same point is addressed to Rule 26(g)(1)(B)(ii).)

Rule 11(c)
Burbank-Joseph: Rule 11 (c)(2): This seems pure style. The intent is to authorize an award to the
party that prevailed on the motion, no matter who wins the ultimate judgment.
Burbank-Joseph: Rule 11 (c)(3), (5): Global issue - "on its own initiative."

Rule 12
Burbank-Joseph: Rule 12 Caption: Aside from these suggestions, is "When and How" too terse-
should it be closer to the present "When and How Made [Presented]"? The suggestion here, taking
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from the 12(g), is that the caption should be in this part "Cvoisolidating and Waiving Defenses
Consolidation and Waiver." The point is that a motion for more definite statement, a motion for
judgment on the pleadings, and a motion to strike [may] fall within the 12(g) consolidation
requirement, but may not involve "defenses." This seems largely style, but persuasive.

Hon. Thomas S. Zilly. 05-CV-016: To help future researchers into Rule 12 and Bankruptcy Rule
7012, the Committee Note should say that present subdivision (c) has been divided between new.
subdivisions (c) and (d), while present subdivision (d) has become subdivision (i).

Rule 12(a)

Prof. Bradley Scott Shannon, 05-CV-009: As in Rule 4(i), make capital the "a" - United States
Attorney.

Rule 12(b)

Prof. Bradley Scott Shannon, 05-CV-009: This comment renews an issue that has been discussed
at some length. Rule 12(b) says that every defense must be asserted in the responsive pleading if one
is required, but allows seven defenses to be made by motion. Rule 12(h)(2) and (3) then permit two
of the seven enumerated defenses - failure to state a claim or to join a Rule 19(b) party - to be
raised by a Rule 12(c) motion or at trial, and allows a lack of subj ect-matter jurisdiction to be raised
at any time. It is urged that this internal inconsistency should be corrected.

Rule 12(t)

Burbank-Joseph: Rule 12(f)(1): Global style: on its own "initiative."

Rule 12(g)

Burbank-Joseph: Rule 12(g) caption: See Rule 12 caption above. Again, this seems a style question.
Here the suggestion is that the caption should be "Consolidating Defenses and Objections." But a
motion for judgment on the pleadings, for example, may be made by a plaintiff asserting that the
answer establishes the plaintiffs claim; that hardly seems a "defense or objection." Perhaps
"Consolidating Motions" would accurately capture both (1) and (2) - (1) says you may consolidate;
(2) says that if you do not consolidate, you may not make a later motion except as provided in 12(h).

Rule 12(h)

Jack E. Horsley. Esq., 05-CV-002: There are confusing references to (b)(2) and "sub-paragraph (3)"
on p. 37. Since it refers to "subject-matter jurisdiction," the most likely interpretation is that the
suggestion relates to 12(h)(3). But that remains uncertain, because the, suggestion is to add an
inapposite reference to summary judgment: "If the court determines at anytime that it lacks subject-
matter jurisdiction, or summary judgment, the court must dismiss the action."

Robert MacKay, 05-CV-004: Suggests, somewhat diffidently, that Rule 12(h)(1)(B)(i) is redundant.
The suggestion seems to reflect a misunderstanding. Rule 12(h)(1)(A) governs when a party has
made a motion. (h)(1)(B)(i) governs when there was no motion. Both are needed.

Burbank-Joseph: Rule 12(h)(1)(B): The question of breaking the structure down as far as "(i)" items
is a global style question. The cross-reference to Rule 15(a) might well be improved by making it
"15(a)DI)."1

Burbank-Joseph: Rule 12(h)(2): Style 12(b)(7) carries forward a motion to dismiss "for failure to join
a party under Rule 19." Present Rule 12(h)(2) limits waiver by preserving a "defense of failure to
join a party indispensable under Rule 19." The distinction in the present rule is deliberate. An
objection based on failure to join a Rule 19(a) party is lost if not properly raised. There is no "gap,"
as the suggestion implies.
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Burbank-Joseph: Rule 12(h)(3): The comment is correct in suggesting that present Rule 12(h)(3) is
too simple. It should be read, first, to incorporate all of the doctrines that permit jurisdiction to be
established even though jurisdiction could not be supported at the time of the initial complaint or
removal. And it should also be read to require remand, not dismissal, when there is no subject-
matter jurisdiction to support removal. It might be possible to cure these defects either in the Style
Rule or in a Style-Substance Rule. But there is no reason to believe that the present rule has created
any problems in this direction, and there is reason to be cautious about attempting a correction that
does not unintentionally change something.

Rule 13(b)

Burbank-Joseph: The suggestion is that some difficulty might arise from saying that a pleading may
state any claim as a counterclaim -- Rule 13 (a) says that some "must" be stated. The suggested cure
is to add a few words: "A pleading may also state as a counterclaim any claim against an opposing
party any claim that is not a compulsory counterclaim under Rule 13(a)." This seems a style matter.

Rule 14(a)

Burbank-Joseph: Rule 14(a)(6): The present rule begins: "A third-party complaint, if within the
admiralty and maritimejurisdiction, may be in rem * * *" Style Rule 14(a)(6) begins: "If it is within
the admiralty or maritime jurisdiction, a third-party complaint may be in rem." The suggestion is
that the Style version "implies that in rem jurisdiction is automatically available if the third party
complaint is admiralty or maritime," while the present rule does not. It is difficult to see the
differences of implication. In any event, the next step of the suggestion is that there is no problem
"if the qualifications in the existing rule are inherent in an in rem action." The "qualifications"
appear to be the references, omitted from the Style Rule, to "against any vessel,cargo, or other
property subject to admiralty or maritime process in rem." 'Those words were omitted as surplusage:
all they do is say "we really mean that a third-party complaint can assert an in rem claim against any
property properly subject to an in rem claim." This suggestion is puzzling, but seems to involve a
style matter.

Separately, the reference to Supplemental Rule CQb)(l) should be changed to conform to the
2006 amendment making this C{_ (1).

Rule 15(b)
Burbank-Joseph: This is style, but persuasive. The suggestion is right in observing that an argument
under (b)(2) that an issue has been tried by consent can be made at trial - for example in a request
for instructions or in response to a motion for judgment as a matter of law. The headings for (1) and
(2) can be improved. For (1), "Evidence Objected to at Trial" might be abbreviated to "Objections
at Trial." For (2), "Issues Tried by Consent" seems fine.

Rule 15(c)
Alan B. Morrison, Esq., 05-CV-003:(c)(1)(B): "a claim or defense that arose out of the conduct,
transaction; or occurrence set out * * * " "conduct" does not appear in similar phrases in other rules,
and has no independent meaning. [These phrases may have been varied deliberately to send a subtle
message that the different rules contemplate different things. As early as 14(c)(1) "transaction or
occurrence" is supplemented by "or series of transactions or occurrences." In 15(d) it is "transaction,
occurrence, or event." In 20(a) it again is "transaction, occurrence, or series of transactions or
occurrences." In 24(a)-it is a claim related to the "property or transaction." Cf. 13(g), where property
also appears. The Style Project deliberately chose not to adopt a uniform phrase for all of these
different settings.]
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Burbank-Joseph: Rule 15(c)(1) Caption: This is Style, but seems right. Style Rule 15(c)(1) begins:
"An amendment * * * relates back." It does not say "may" relate back. It should be "When an
Amendment May Relates Back."

Burbank-Joseph: Rule 15(c)(1)(C): Two suggestions. The first is the global issue whether to
subdivide down to items. The second goes to one aspect of the unfortunate reliance on Rule 4(m)
that has beset the agenda item on Rule 15 that has again been assigned to a subcommittee for study.

EDNY: " *** if, during the stated period provided by Rule 4(m), process was delivered **

Rule 16(b)

Alan B. Morrison, Esq., 05-CV-003: Both the present rule and the Style Rule are ambiguous. The
deadline for a scheduling order is "within 120 days after any defendant has been served and within
90 days after any defendant has appeared." Does "within*** and within" mean "by the later of'
or "by the earlier of'? Choose one. [Unless there is a clearly established reading, this is the sort of
ambiguity that seems to lie outside the limits of Style.]

PLAIN, 05-CV-010: "but in any-event within 120 days ** * " "in any event" is jargon.

Burbank-Joseph: Rule 16(b)(3)(B): Global style issue about "items."

Rule 16(c)

Burbank-Joseph: Rule 16(c)(1): This is one of many "intensifier" debates. The suggestion is: "if
appropriate_-the court may require * The argument for retaining an intensifier here is that
there is a lot of sensitivity about requiring a party or its representative to be present or reasonably
available by telephone to consider possible settlement.

Rule 16(d)

EDNY: Rule 16(d): *** * the court should shall issue an order ***" "[T]he proposed change
seems to create the inference that there is discretion when, under the current Rule, there is not."

Burbank-Joseph: Rules 16(d) and (e): The suggestion is that the Style Rule simply inverts the order
'of present (d) and (e), and that searches will be easier if the present order is retained. But the Style
Rule is a mix-and-match approach: Style (d) begins with the first sentence of present (e), directing
entry of an order after any Rule 16 conference. This style choice was made deliberately.

Burbank-Joseph: Rule 16(e): This seems to be a style suggestion. The Style Rule assumed that the
final sentence refers to a Style Rule 16(d) order reciting the action taken at the conference, not to an
order issued after a pretrial conference but independent of it. If a style change seems indicated, it
might be accomplished with fewer words: "The court may modify an brder issued under Rule 16 d
after a final pretrial conference only *

Rule 16(f)

Burbank-Joseph: Rule 16(f)(1): Global style - "on its own initiative."

Rule 17

Burbank-Joseph: Rule 17 Title: A style matter. The present rule's "Parties Plaintiff and Defendant"
is not obviously more open to other parties than Style's "The Plaintiff and Defendant," although it
more obviously refers to plural plaintiffs or defendants. The convention that we draft in the singular
might be satisfied by "The Plaintiff and Defendant."
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Rule 17(a)

Burbank-Joseph: Rule 17(a), (c): The breaking up into separate parts is a style matter. There is a
valid style concern that Style 17(c) seems to establish an exclusive list of representatives who may
sue or defend on behalf of a minor, as compared to "such as" in the present rule. Recognizing "a like
fiduciary" in Style (9)(1)(D) may be protection enough.

Rule 18(a)

Burbank-Joseph: This is style, but persuasive. Style Rule 8(a) begins by saying "a pleading that
states a claim for relief-- whether an original claim, a counterclaim, a crossclaim, or a third-party
claim * * *." Style 18(a) should preserve the distinction: "asserting an original claim***." Or
it might not be too radical to shorten both 8(a) and 18(a): "A pleading that states a claim for relief
must contain"; "A party asserting a claim may join *

Rule 19(a)

Alan B. Morrison, Esq.. 05-CV-003: The captions for both present Rule 19(a) and Style Rule 19(a)
refer to persons to be joined if feasible. That term does not appear in the Rule 19(a) rule text. It is
disconcerting to find the term in the Rule 19(b) rule text, referring to "a person who is required to
be joined if feasible." The disconnectcan be cured in either of two ways: (1) In Rule 19(a)-" *
* * must be joined as a party if feasible and if: * * *."; or (2) In Rule 19(b): "If a person who is
required to be joined if-feasible under Rule 19(a) cannot be joined **

Rule 19(b)

Alan B. Morrison, Esq., 05-CV-003: The references to an "adequate" judgment in (b)(3) and to an
"adequate" remedy in (b)(4) "do not tell the court from whose perspective - plaintiff or defendant
or both - the court should inquire."

Burbank-Joseph: Rule 19(b)(2): Pure style. This touches on the global issue of subdividing
provisions, even though 19(b)(2) does not descend to the level of "items." The concern that subparts
imply rigidity (exclusiveness) rather than flexibility is somewhat elusive, particularly since
subparagraph (C) is "other measures."

Rule 20(a)

Alan B. Morrison, Esq., 05-CV-003: Both (a)(1)(B) and (a)(2)(B) carry forward the language of
present Rule 20(a) allowingjoinder of plaintiffs or defendants if a common question "will arise in
the action." The difficulty is that no one can know at the outset whether a common question will
arise. "may" seems too open-ended; is likely to seems better.

Separately (a)(3) carries forward the present rule in saying that the court "may" grant
judgment for one or more plaintiffs or against one or more defendants. Why not "must"?

Rule 21

Burbank-Joseph: (1) A subtle argument: the present rule allowing addition or deletion of parties "at.
any stage of the action" means only beforejudgment; "at any time" in Style 21 may authorize action
afterjudgment. Researching no further than 7 FP&P Civil 3d, § 1688.1, it appears that a motion to
drop or add a party may be made on appeal, and even after an action has reached the Supreme Court.
Perhaps the Style version is appropriate. (2) The global issue: "on its own initiative."

Rule 22(a)

Jack E. Horsley, Esq., 05-CV-002: Add to 22(a)(2): A defendant exposed to similar liability may
seek interpleader through a crossclaim or counterclaim, or a motion to dismiss because of failure to
allege facts sufficient to constitute a prima facie case."
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Rule 22(b)
*Alan B. Morrison, Esq., 05-CV-003: "This rule supplements *** Rule 20. The remedy it this rule
provides is in addition to ** * " "it" might be misread to refer to Rule 20 as the closest antecedent.

Rule 23(a)

Burbank-Joseph: Rule 23(a)(3): A subtle style point. Present (a)(3) requires that "the claims or
defenses of the representative parties are typical of the claims or defenses of the class." Style (a)(3)
changes this to "typical of the class claims or defenses." The suggestion is that the present rule uses
"class" to refer to all questions that inhere in the claims of each class member; while the Style Rule
uses "class" to modify only the parts of the claims or defenses that are common to all class members
- that is what makes them "class" claims. We deliberately chose to be very conservative in
restyling Rule 23 after some initial hesitation whether to style it at all. This point deserves careful
consideration.

Rule 23(b)
Burbank-Joseph: Rule 23(b)(1): This suggestion is similar to the (a)(3) suggestion, but less
developed. The concern is that "juxtaposing 'individual' and 'class"' works a subtle change in
meaning. In this context, referring to prosecutiont of individual actions by or against individuals
comprised within the class definition, it is difficult to share the concern.
Burbank-Joseph: Rule 23(b)(1)(B): Two purely style points. (1) The suggestion prefers the present
language as clearer, more idiomatic, and accurate: that "would as a practical matter be dispositive,"
is better than the Style "that, as a practical matter, would be dispositive." (2) "or" should be added
after (l)(B). (Our style convention is to use "or," or "and," only after the next-to-last item in a series."or" is used after (1)(A) because it is next-to-last in the (1)(A), (B) series.)

Burbank-Joseph: Rule 23(b)(3): Launches a whole series of style suggestions similar to the (a)(3)
and (b)(1) suggestions. Here, the change would be "questions of law or fact common to the elass
members of the class." Again, the theory is that using "class" as an adjective to modify "members"
emphasizes the constituent role of those included in the class as part of the class entity, while
referring to "members of the class," and so on, emphasizes the individuality of the same people.
"The risk of changing the meaning of an important rule outweighs the stylistic benefit * * * "
Burbank-Joseph: Rule 23(b)(3)(A): "the e 1 b 1- ' interests of members of the class." See

(b)(3) above.

Rule 23(b)(3)(B): "by or against class members of the class." See above.

Rule 23(c)
Burbank-Joseph: Rule 23(c)(2)(B): Global issue: subdivision to the (i), etc. item level.

Burbank-Joseph: Rule 23(c)(3)(B): "whom the court finds to be class members of the class." See
(b)(3) above.

Burbank-Joseph: Rule 23(c)(3)(B): This style suggestion is subtle. It appears to suggest an
improvement on the drafting of present (c)(3) that better expresses present meaning; clearly it does
not suggest reverting to the present drafting. As revised, the Style Rule would require that the
judgment in a (b)(3) class action "include and specify or describe those to whom the Rule 23(c)(2)
notice was directed; and who have not requested exclusion, and whom the court finds to be class
members." The concern is that notice and failure to request exclusion should be tightly bound in a
way that separation by commas in an apparent series of independent elements does not accomplish.
The only way to be bound is to be one to whom notice xwas directed and to fail to request exclusion.
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Burbank-Joseph: Rule 23 (c)(4): Suggested restoration: "an action may be brought or maintained as
a class action with respect to particular issues." The concern is that "brought" establishes the
proposition that the initial request for certification need not assert a "whole" class, but may be
limited to an issues class.

Rule 23(d)

Burbank-Joseph: Rule 23(d)(1)(B): Global issue: subdivision to items goes too far.

Rule 23(h)
Susan Kleimann, 05-CV-012: "The movant must serve Nnotice of the motion rnu•t be sev on all
parties ** **"'

Rule 23.1(b)
Susan Kleimann, 05-CV-012: The rule says that the complaint must be verified - who must verify
it? Make it active. ["A" plaintiff must verify? "The" plaintiff.]

Rule 25(a)
Burbank-Joseph: Rule 25(a)(1): Present Rule 25(a)(1) says that the action "shall" be dismissed if
there is no timely motion for substitution. The Style Rule says "may." The concern is that this
should be treated as Style-Substance unless "there is unanimous agreement in the case law that the
existing language confers discretion." This issue was considered at length, with the advice of
consultants. We should resurrect the records. It is not clear at the moment whether the Style version
satisfies a test of "unanimous agreement in the case law." One question is whether that is the
appropriate standard. A second question is whether there is any realistic supersession concern that
would justify treating this as Style-Substance, and whether treating it as Style-Substance would
actually augment the risk of unintended supersession.

EDNY: Rule 25(a)(1): Makes the same point. The present rule does not give discretion - the action
must be dismissed. "The Committee is not necessarily advocating that the Rule should be a,
mandatory one, but merely wishes to draw attention to the fact that a substantive change is being
made."

Rule 26(a)

Burbank-Joseph: Rule 26(a)(1)(A)(iv): Suggested addition: "to satisfy all or part of a possible
judgment in the action." The concern is that absent this limit, the rule might require disclosure of
irrelevant insurance agreements. Pure style. [It is not clear whether the failure to object on the
global issue of subdividing at the item level was deliberate. Since the same global issue is not raised
as to (a)(2) or (3), it may be recognized that items help navigate this particularly long subdivision.
But the eventual failure to comment on items wherever they appear suggests that the point was taken
to have been made in general terms. They made it clear at the November 18 hearing: the objection
to item subdivision extends to all rules.]

EDNY: 26(a)(2)(B): "this the expert disclosure required by 26(a)(2)(A) ** *"

Burbank-Joseph: Rule 26(a)(2)(B)(vi): Another neat suggestion: add thesewords: "(vi) a statement
of the compensation to be paid for the study and the witness's cpensat-tIuII for study testimony in
the case." (I think that is how they would do it.) The concern is that "the witness's compensation
for study" does not include compensation paid to others who do work to support the witness's study.
"The current disclosure requirement captures everything done by the expert as well as the back-up
firm because disclosure is not limited to the expert's individual compensation."
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Burbank-Joseph: Rule 26(a)_(: This one is fascinating. What now is (a)(5) was all of(a) until 1993,
when the creation of disclosure in (a)(1) through (4) demoted it to a tag-end subdivision. It also was
revised to expressly include Rule 45, albeit only one specific part; the Committee Note seems to
suggest the only purpose was to "take note" of Rule 45 inspection "without the need for a
deposition." It is fascinating - and sobering - to learn that some lawyers have been willing to
argue that Rule 36 requests to admit and Rule 45 subpoenas are not "discovery" procedures. The
idea that such arguments might be used "to elude discovery cutoff dates" is, well, surprising. But
there the reported cases are; it seems likely that there are many more unreported examples. If
deleting the seemingly redundant index will encourage lawyers to make such arguments, or will
cause courts greater difficulty in rejecting them, we might rethink this style choice. One method of
styling would be simply to list the rule numbers for the devices now described mostly by words -
Rules 30, 31, 33, 34, 35, 36, and [part of] 45.

Rule 26(b)

Burbank-Joseph: Rule 26(0)(1): This comment notes that several rules refer to discovery of
"documents and tangible things." One involves Style Rules 26(b)(5) and 45(d)(2), which refer to
"documents, communications, or things not produced or disclosed." The inconsistency in
terminology does not appear to be inadvertent. Rule 26(b)(5) is the privilege log rule; Rule 45(d)(2)
is its analog for discovery from a nonparty, almost certainly copied from 26(b)(5) to be consistent.
A response to an interrogatory, for example, could easily log as privileged a "communication" that
is not a document. (Some thought should be given to the question whether this is true for nonparty
discovery under Rule 45: could a subpoena duces tecum seek production of a "communication" that
is not reduced to "document" form? Literally Rule 26(b)(5) applies at deposition. Style Rule
45(d)(2) applies to a person "withholding subpoenaed information"; does that read on a deposition
response? Note that present-Rule 45(d)(2) applies to "information subject to a subpoena [that] is
withheld"; that might seem to aim at a deposition better than does the Style language.)

A second inconsistency is Style Rule 45(c)(2)(B). This rule establishes the procedure for
objections by "[a] person commanded to produce designated materials or to permit inspection." The
present rule applies to "a person commanded to produce and permit inspection and copying." The
changes were the subject of explicit style discussion. The Style Rule's "designated materials" has
no analog in the present rule. Do we need it? If we need it, would it be better to make it parallel to
45(c)(2)(A), which addresses "[a] person commanded to produce designated documents or tangible
things"?

Prof Bradley Scott Shannon, 05-CV-009: Rule 26(b)(1): A few unnecessary words can be omitted:
"Unless otherwise limited by court order, the, scopeu,• of dc - as s fblows. ,,

EDNY: Rule 26(b)(4)(B): *** * But a party may do so nly: ** *" Present Rule 26(b)(4)(B)
allows discovery of a trial-preparation expert "only" in the two listed circumstances; the Style Rule
should be consistent.

Susan Kleimann, 05-CV-012: " [W]hat exactly does 'manifest injustice' mean"? This is legal jargon.

Rule 26(e)

Burbank-Joseph: This comment tests one of the limits adopted in the Style process. Present Rule
26(e) limits the duty to supplement disclosures and discovery responses by defining it as a duty "to
include information thereafter acquired." This limit was deliberately deleted in Style-26(e) on the
theory, explained in the Committee Note, that in practice lawyers recognize a duty to add to prior
responses whenever they learn information that makes the initial response incomplete or incorrect;
it makes no difference whether the information was available at the time of the initial response or
was thereafter acquired. This approach reflects the determination that a Style Rule can properly
reflect what the present rule means in practice, no matter what it seems to say. The comment
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suggests that in practice there is a distinction between supplementing a prior response and correcting
a prior response. The "safe harbor" opportunity to correct a Rule 11 violation is pointed to as an
illustration of correction. It seems all the same thing - what counts is that the correction or
supplementation is made, not what it is called. But perhaps there are differences. Correction is
relevant to Rule 26(g) sanctions, or may be. Correction may not come within the present Rule
37(c)(1) sanctions for failure to supplement "under Rule 26(e)(1) or (2)." These possibilities may
suggest that it strains Style Project limits too far to delete "information thereafter acquired" from the
rule text.

Rule 26(g)
Burbank-Joseph: Rule 26(g)(1)(B)(ii): (Apparently the protest about subdividing down to the item
level is now going without saying.) This raises, the same question about the change from "the cost
of litigation" to "litigation costs" as was directed to Rule 11 (b) in the same terms.
Burbank-Joseph: Rule 26(g)(2): This one is intriguing. Present Rule 26(g)(2) says that if a discovery
request, response, or objection is not signed, "a party shall not be obligated to take any action with
respect to it until it is signed." Style Rule 26(g)(2) reduces this to "the other party has no duty to
respond." The suggestion is to restore the present language: "has no duty to respond take any action
with respect to it." The explanation, however, raises issues that may not be addressed by simply
restoring the present language. The suggestion is that an unsigned request, response, or objection
is "inoperative." What action, after all, is taken in response to a discovery response? Or in response
to an objection - there is no duty to move to compel discovery anyway? Do we mean to say that
an unsigned response does not count for purposes of meeting the deadline for response or a discovery
cutoff? The present rule does not say that. The conservative course would be to restore the present
language and let the questions sort themselves out without attempting to reassure ourselves that the
economy of words cannot affect the outcome.

Rule 30(b)
Alan B. Morrison, Esq., 05-CV-003: Present Rule 30(b)(5) provides that the notice to a party
deponent may be accompanied by a Rule 34 request for the production of documents and tangible
things at the taking of the deposition, concluding: "The procedure of Rule 34 shall apply to the
request." Style Rule 30(b)(2) says that the notice to a party deponent may be accompanied by "a
request complying with Rule 34 to produce documents and tangible things at the deposition." The
comment observes that some subparts of Rule 34 are inconsistent with parts of Rule 30, particularly
the time to respond. "It may be easier to specify the parts of Rule 34 that do apply - such as the
description requirement under (b)(1)(A) - and not get involved with the rest of Rule 34." [To the
extent there is a problem, it is not much aggravated by the Style Rule, although the specificity of the
present rule is a help - Rule 34 procedures apply, including the time to "respond." The response
may be production, or it may be an objection, or it may be a statement inspection and related
activities "will be permitted." It is plain that these control -- a response cannot be forced within 20
days by noticing the deposition for 20 days hence, and so on. "complying with Rule 34" in the Style
Rule should be read the same way; whether the compression effected by Style is worth the potential
misreading deserves attention.]

Jack E. Horsley, Esq., 05-CV-002: Style Rule 30(b)(5)(A)(v) requires the officer conducting a
deposition to begin with a statement that includes the identity of all persons present. "[I]t would be
advisable to add * * * a statement communicating why the identity ofpersons present should be part
of the officer's observation."

Burbank-Joseph: Rule 30(b)(3)(A), 30(b)(5)(B): Present Rule 30(b)(2) refers to recordingby "sound,
sound-and-visual" means. This appears in Style Rule 30(b)(3)(A)(3) as "audio, audiovisual."
Present Rule 30(b)(4) inveighs against distorting the demeanor or appearance of witnesses or
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attorneys "through camera or sound-recording techniques." Style Rule 30(b)(5)(B) carries forward
"camera or sound-recording techniques"; it should be conformed to 30(b)(3)(A). That sounds right.
There are at least two choices. Style (b)(5)(B) could refer to "camera or sound- audio recording
techniques," or it could be simply: "camera or sound- recording techniques."

Rule 30(f)

Burbank-Joseph: Rule 30(f)(1), 31 (b): Present Rule 30(f) requires that the officer taking a deposition
"promptly send it to the attorney who arranged for the transcript or recording." Style Rule 30(f)(1)
carries these words forward without change. Present Rule 31(b), addressed to a deposition on
written questions, directs the officer to "file or mail the deposition." Style Rule 31(b)(3) instead
directs the officer to "send it to the party." (In the structure of the rule, this means "the party who
noticed the deposition.") Deletion of filing from Style 31(b)(3) reflects the amendment of Rule 5(d)
that directs filing of discovery materials only when "used in the proceeding or the court orders
filing." It is suggested that these provisions should be made identical; a preference is expressed for
mailing to the "party" to take account of pro se cases. This suggestion presents two questions. The
first is the scope of the Style Project. Rule 31 needed to be revised to account for Rule 5(d), and in
a way that surmounts the possible ambiguity of the present rule by reading it to direct mailing to the
party who noticed the deposition. Should the desire to make these directions uniform bring a clear
change in Rule 30(f) within the reach of Style? That question in turn leads to the question whether
the change should simply substitute "party" for "attorney." It might make sense to direct that a copy
of the oral deposition be sent to the party who arranged for the transcript or recording, not to the
party who noticed~the deposition. (Who is in charge when different parties designate different modes
of recording?) And to provide differently in Rule 31. In the end the suggestion is to refer these
issues to the Style-Substance track. There is no likely supersession question here. Calling it style-
substance now makes no difference unless the question is put off for a further round of public
comment - and then the question would be whether to delay the entire Style Project, or to let it go
forward with the most satisfactory current approximation and address the larger change separately.

Burbank-Joseph: Rule 30(f)(4), 31(c): Present Rule 30(f)(3) directs the party taking the deposition
to give prompt notice of its filing. Present Rule 31(c) says "when the deposition is filed the party
taking it shall promptly give notice thereof." These rules reflect former Rule 5(d), which directed
that discovery materials be filed unless the court ordered otherwise. Rule 5(d) was amended in 2000
to direct that discovery materials not be filed until used in the proceeding or the court orders filing.
One question may be whether the Style Project can be the occasion for correcting the failure to make
conforming amendments of Rules 30 and 31 in 2000. The present suggestion, aimed toward the
Style-Substance track, is that the "notice of filing" should be deleted. Other rule provisions "cover
the notice requirements" when transcripts are filed in connection, with motion practice or similar
events. That fairly puts the question: is there any value in requiring separate notice of filing?
Suppose a party makes a motion for summary judgment, with appropriate notice, and then
remembers to file the supporting discovery materials, or makes additional filings in response to the
arguments against summary judgment: is there a clear independent notice requirement? And if a
modified notice requirement seems desirable - or the conservative thing to do in the Style Project
- can it properly be done as a matter of Style?

Rule 33(a)

Burbank-Joseph: Rule 33(a)(2): The suggestion fairlyjoins the issue. Is it really proper to decree that
it is only a matter of style to correct the lamentable drafting that gave us present Rule 33(c): "An
interrogatory otherwise proper is not necessarily objectionable merely because an answer ***
involves an opinion or contention that relates to fact or the application of law to fact"? The
suggestion is that an opinion interrogatory may indeed be objectionable, as when it is addressed-to
a nonexpert and asks for an expert opinion. There will be arguments that the objection is "merely
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because" an opinion is sought, and that the subject is relevant, so the party must answer. There was
a strong view earlier that correction is clearly called for, but that it is better not to'test the limits of
the Style Project in this way. This suggestion invites further consideration of that view.

Rule 34(a)

Burbank-Joseph: The comment renews the suggestion to adopt consistent usages of "document" and
"tangible thing." It is noted again here as a reminder that the addition of "electronically stored
information" to several rules in the amendments still on track to take effect on December 1, 2006,
requires careful attention to all of the related rules to make sure that there are no unintentional
oversights.

Rule 36(a)
Burbank-Joseph: Rule 36(a)(5), (6): Pure Style: paragraphs (5) and (6) should be combined. Both
deal with objections. Fewer paragraphs are better than more.

Rule 37(a)

Prof. Bradley Scott Shannon: Present Rule 37(a)(2)(B) refers only to a failure to respond to a request
for inspection under Rule 34 and an order compelling inspection. Style Rule 37(a)(3)(B) should not
be expanded to include in the introduction an order compelling "production."

Rule 37(b)

Burbank-Joseph: Rule 37(b)(2)(A)(i): This suggestion is similar to one made with Rule 11 (c)(2) and
again with Rule 50(e), but the context of each rule invites different reflections. Present Rule
37(b)(2)(A) authorizes as a sanction for disobeying a discovery order that facts be taken to be
established "in accordance with the claim of the party obtaining the order." Style Rule 37(b)(2)(A)(i)
renders this as established "as the prevailing party claims." In this setting it seems nearly impossible
that anyone would contend that the "prevailing party" means the party that ultimately wins judgment.
It can mean only the party that prevailed by obtaining the discovery order and then by winning the
sanction for violating the discovery order. But the Style question remains: is it somehow safer to fall
back on the present language - "as the prevaiffi party obtaining the order claims"?

Rule 37(c)
Burbank-Joseph: Rule 37(c)(1): This is a suggestion to improve an ambiguity that exists equally in
the present rule and in the Style Rule. It seems to be well within the limits of the Style Project.
Present Rule 37(c)(1) begins by addressing failure "to disclose information as required by Rule 26(a)
or 26(e)(1), or to amend a prior response to discovery as required by Rule 26(e)(2)," and as a
sanction says that the party is not "permitted to use as evidence *** information not So disclosed."
Style Rule 37(c)(1) is similar. The problem is that "disclose" in its first appearance seems to be
aimed at Rule 26(a) disclosures, while "disclosed" in the second appearance clearly embraces both
failure to supplement discovery responses and also failure to correct an incomplete disclosure byway
of discovery or other writing. This is not good drafting. One way to revise the Style Rule might be:

(1) Failure to Disclose or Amend. If a party fails to disclose the information or a
witness required by Rule 26(a) - or to provide the additional or corrective
information required by Rule 26(e) - the party is not allowed to use the
information or witness to supply as evidence on a motion, at a hearing, or at
a trial any witness or infnmation not so disecosed * * *

(This may not be an improvement. We might seek a substitute for "disclosed" in the second
appearance. "Revealed," "supplied," or something like that.)
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Rule 38(e)

Burbank-Joseph: Rule 38(e): This is pure style, but I like it. So much for "under." The point is that
Style Rule 9(h) says that a claim cognizable only in the admiralty or maritime jurisdiction is
governed by Rules 14(c), 38(e), 82, and the Supplemental Rules "whether or not so designated." A
claim that could be brought either under the savings clause or in admiralty is governed by those rules
only if designated as an admiralty or maritime claim. Style Rule 38(e), by referring to "a claim
designated as an admiralty or maritime claim under Rule 9(h)," may seem to leave out an inexorably
admiralty or maritime claim that does not depend on designation, To be sure, little is likely to turn
on this - Style Rule 38(e) will not be read to create a right to jury trial on a pure admiralty or
maritime claim; Style Rule 38(a) pretty much takes care of that. The suggestion is to restore the
present language: "issues in a claim desigated as an admiralty or maritime claim trider within the
meaning of Rule 9(h)." Or we could preserve our fond affection for "under": "issues in a claim
designated-as that is an admiralty or maritime claim under Rule 9(h)."

Rule 39(a)

Burbank-Joseph: Rule 39(a)(1): This is a variation on the global issue of"written stipulation." Here
present Rule 39(a) provides for waiver of jury trial after demand " by an oral stipulation made in
open court and entered in the record." Style Rule 39(a)(1) reduces this to "so stipulate on the
record." The suggestion notes some uncertainty as to the meaning of "open court," and also observes
that a party can waive a prior jury demand through conduct (apparently suggesting that a stipulation
on the record may be conduct that effects a waiver even though it is not in "open court"). But as a
style matter it suggests restoring "so stipulate on the record in open court" to avoid any risk.

Rule 40

Hon. Thomas S. Zillv, 05-CV-016: Present Rule 40 includes a third method for placing an action on
the trial calendar - "such other manner as the courts deem expedient." This is omitted from Style
Rule 40. The omission may create confusion as to self-calendaring systems that enable a party to
select an available date without prior notice to other parties. The Style-Substance Track version of
Rule 40 seems to erase any doubt - it does not impose any implicit limits on the means a court may
provide for scheduling trials. There is no need for change if the Committees believe it useful to
permit self-calendaring systems. [Presumably a self-calendaring system does provide notice of the
date selected, and likely a means for challenging the date.]

Rule 41(c)

Burbank-Joseph: Rule 41 (c)(2): Present Rule 41(c) provides that the claimant on a counterclaim,
crossclaim, or third-party claim can take an involuntary dismissal under 41(a)(1) "before a
responsive pleading is served, or if there is none, before the introduction of evidence at the trial or
hearing." Style Rule 41(c)(1)(2) changes "the" to "a": "before evidence is introduced at a hearing
or trial." The suggestion is that "a hearing" could refer to a pretrial hearing at which evidence is
introduced. Surely that is right. So the question is whether, as suggested, "the" hearing in the
present rule looks only to a trial on an equitable claim. This question ties to a problem that was
considered to be beyond the reach of a Style Project. As observed in 9 FP&P: Civil 2d, § 2374, the
right to dismiss an action without court order terminates on the filing of an answer or of a motion
for summaryjudgment. It appears to be absent-mindedness, not deliberate choice, that a motion for
summary judgment does not cut off the right to dismiss a counterclaim, crossclaim, or third-party
claim. (The Treatise cites a 1940 district-court decision that submission of an affidavit by the
plaintiff on a motion for summary judgment is not the introduction of evidence at a trial or hearing.)
"[T]he trial or hearing" is itself ambiguous. Suppose the claim is tried ahead of the counterclaim:
does introduction of evidence at that trial cut off the right to dismiss the counterclaim without court
order? "a" could easily change the answer. This is a matter of style, but in all the suggestion to
revert to "the" deserves serious consideration.
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Rule 42(a)

PLAIN., 05-CV-010: "join*** any or-atl matters** *,"

EDNY: "and" between paragraphs (2) and (3) should become "or." "[C]ourts have traditionally
viewed these options in the disjunctive, even though they were set forth in the original Rule in the
conjunctive."

Prof Bradley Scott Shannon, 05-CV-009: The same suggestion as EDNY above.

Rule 43(a)

Burbank-Joseph: This style suggestion is another round in the debate about "intensifiers." The 1996
Rule 43(a) amendment was deliberately drafted with intensifiers to signal the exceptional character
of testimony by contemporaneous transmission from a different location. "for good cause shown in
compelling circumstances" was not a mere reflex of ingrained habit. Style Rule 43(a) deleted "for
good cause shown." As a global convention, "shown" is not likely to be restored. That leaves the
style question: will users of the rule understand that the rules do not use intensifiers, and that
"compelling circumstances" means the same as "for good cause [shown] in compelling
circumstances"?

Rule 43(b), etc.

Hon. Thomas S. Zilly, 05-CV-016: Reflecting the prior abrogation of subdivisions (b) and (c),
present subdivisions (d), (e), and (f) are redesignated as (1), (c), and (d). This change could create
confusion for future researchers into Rule 43 and Bankruptcy Rule 9014. As with Rule 12, the
Committee Note should point to the change.

Rule 44.1

EDNY: *** * give notice by a pleading or other reasonable written notice writing * * *." "We
believe that the elimination of the word 'reasonable' from the proposed Rule might lead some to
argue that any written notice - even if unreasonable - would satisfy the Rule."

Rule 45(a)

Burbank-Joseph: This question troubled us during the style process. Present Rule 45(a)(3)
authorizes an attorney to issue a subpoena "on behalf of' a court. Style Rule 45(a)(3) refers to it as
a subpoena "from" a court. The comment suggests that "from" implies that the "attorney must obtain
the subpoena from" the court. "The entire point of this provision is just the opposite." The comment
seems to fear that "from" means the attorney must persuade the court to issue the subpoena. But the
rule says that the "attorney *** may issue and sign a subpoena from." There is no room to doubt
that the attorney issues the subpoena. Unless the comment means something else, change may not
be indicated.

Rule 45(b)

Hon. Thomas S-. Zilly, 05-CV-0 16: Present Rule 45(b)(1) requires service on each party of "prior
notice" of a subpoena commanding production of documents or things. Style Rule 45(b)(1) directs
that before the subpoena is served "a notice must be served on each party." This is ambiguous -
how long "before"? 30 seconds? A sufficient time to afford other parties an opportunity to act
before the subpoena is served? The consensus of the Bankruptcy Rules Advisory Committee was
that service on the parties should be "with" or "contemporaneously with" service on the subpoenaed
person. . In addition, the Committee Note indicates that the Style Rule resolves some level of
uncertainty and disagreement in the cases; it may be more than merely "stylistic."

Burbank-Joseph: Rule 45(b)(1): This one also is puzzling. Present Rule 45(b)(1) says that notice of
a subpoena commanding production of documents or things must be served on each party "in the
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manner prescribed by Rule 5(b)." Those words are omitted from Style Rule 45(b)(1). The comment
suggests concern that "Because a subpoena is process, the reference to Rule 5 eliminates any
confusion that service need be effected on a party pursuant to Rule 4." But there should be no
confusion. Rule 4 governs service of the summons. Rule 4.1 governs service of "[p]rocess - other
than a summons under Rule 4 or a subpoena under Rule 45 * * *." Rule 5(a)(1)(E) says that a
"written notice" must be served on every party. Rule 5(b) establishes the manner of service under
Rule 5. Absent more explanation, this one does not seem to indicate a need for change.

Rule 45(c)

Burbank-Joseph: Rule 45 (c)(2)(B)(ii): A fine style point. Present Rule 45(c)(2)(B) says that if a
person commanded to produce objects, the party serving the subpoena "shall not be entitled to
inspect and copy * * *,except pursuant to an order of the court." Style Rule 45(c)(2)(B)(i) says that
the serving party may move for an order compelling production, etc.; 45(c)(2)(B)(ii) says:
"Inspection and copying may be done only as directed in the order." The concern is that under the
present rule it is clear that a party not "entitled" to inspect and copy can inspect and copy if the
dispute is resolved without court order, while the Style version may imply that the parties cannot
resolve the objection by agreement. It would be a rare court that insisted that a discovery dispute
could not, be resolved without its order. At any rate, the suggested revision would read: "(ii)
ispection, ,• d opying mayb, e done only The serving Party shall not be entitled to inspect or copy

exce•t as directed in the order** *." [Our style would be "is not entitled."] There are other possible
drafting approaches, to be explored if the subject is taken up.

Rule 48

Burbank-Joseph: The point seems to be a matter of style. Present Rule 48 begins: "The court shall
seat a jury of not fewer than six ** *." It goes on to allow the parties to stipulate to a verdict "taken
from a jury reduced in size to fewer than six members." This seems clear: the jury must be at least
six at the outset, and can be reduced by stipulation only when the jury is "reduced" by some event
after it is seated. Style Rule 48 begins "A jury must have no fewer than 6 * * * " It concludes that
"unless the parties stipulate otherwise" the verdict must "be returned by ajury of at least 6 members."
That might imply that the parties can stipulate at the outset to a jury of fewer than 6 members. Of
course the intent of the Style rule is the same as the present rule: there must be at least 6 at the
beginning, and also at the end unless the parties stipulate to fewer than 6.

Prof. Bradley Scott Shannon, 05-CV-009: Finds a differernt ambiguity. The opening statement that
a jury must have no fewer-than 6 members seems to contradict the second sentence statement that
the parties can stipulate to a verdict returned by a jury reduced to fewer than 6 members,. "At the
start of trial" could be added go the first sentence to correct this problem.

PLAIN, 05-CV-0 10: "Unless the parties stipulate otherwise, the verdict must be unanimous aid must
be rtu 11 ed by ajuy of at •east 6 meniber." The concept of"at least 6" need not be repeated. [This
comment seems to read the rule as if a stipulation can authorize a less-than-unanimous verdict, but
cannot authorize a verdict by a jury reduced to fewer than 6 members. Is this a plausible
misreading?]

Rule 49(a)

Burbank-Joseph: Rule 49(a)(2): Style suggestions. "The court must instruct the jury-give the
instructions and explanations that are necessary to enable it the ju to make its findings on each
submitted issue." (1) "[E]xplanation" is restored from the present rule because it may mean more
than instructions - for example, responding to jury questions. This suggestion parallels concerns
expressed earlier. The present rule seems to reflect a concern that submission of a special verdict
may be improved by explaining to the jury the nature of their task in ways that do, not involve
instructions on the substantive law. The suggestion deserves renewed consideration. (2) "[T]o enable
it to make its findings" in the Style Rule is criticized because "it" might refer to the court rather than

May 5, 2006

765



Summary of Comments on Style Civil Rules -21-

thejury. This criticism ignores the style convention of the last antecedent, and in any event suggests
an implausible reading of the Style Rule.

Burbank-Joseph: Rule 49(a)(3): Present Rule 49(a): "[E]ach party waives the right to a trial by jury
of the issue so omitted unless before the jury retires the party demands its submission to the jury."
This can be read to say that if the plaintiff objects but the defendant does not and the plaintiff wins
the verdict on other issues, or the court decides the issue to the plaintiff s satisfaction, the defendant
has waived the right to jury trial. (Surely this result would follow if the defendant argued that the
issue should not be submitted to the jury.) 'Style Rule 49(a)(3) begins by stating that "A party waives
the right to a jury trial on any issue of fact * * * unless, before the jury retires, the party demands its
submission to the jury. If the party does not demand submission, the court may make a finding * *
* ." This more clearly expresses the meaning attributed to the present rule above. But the suggestion
is that the present rule mean's something else: If the plaintiff objects to omission of the issue, the
court may not make a finding and the defendant is entitled to jury trial of the issue. If that is right,
revision is in order; the suggestion is "If the party does-no no party demands submission, **
(Compare Rule 51 (d)(1)(A): during the recent revision of Rule 51, it was suggested that any party
should be allowed to raise on appeal an objection to the instructions that was made by any other
party, so long as it is the same objection. That suggestion was rejected in favor of the view
expressed in the rule - only the party that made the objection can assert error on appeal.)

Rule 49(b)

Burbank-Joseph: Rule 49(b)(1): This suggestion is similar to the first suggestion for Rule 49(a)(2)
above. Present Rule 49(b) requires the court to give the jury "such explanation or instructions" as
may be necessary. Style Rule 49(b)(1) omits any reference to explanation. Communicating to the
jury the thought that they must both return a general verdict and also answer the written questions
maywell be better described as "explanation" than as "instruction." The specific suggestion is: "The
court must instr uct tiie jury t• enable it to r eder a general verdiet and direct the jury to answer the
questions in writing and to render a general verdict, and must direct give the instructions and
explanations that are necessary for it to do so both." [A streamlined version might be: "The court
must give an explanation and instructions that enable the jury to render a general verdict and answer
the questions in writing."]

Rule 50(a)

Jack E. Horsley. Esq., 05-CV-002: Suggests adding -just where is not clear-- "and make a prima
facie case."

Rule 50(e)

Prof. Bradley Scott Shannon, 05-CV-009: (1) Present Rule 50(d) says only that "nothing in this rule
precludes [the appellate court] from determining that the appellee is entitled to a new trial." That
is not the same as the Style Rule's statement that the appellate court may order a new trial. This part
should be rewritten to reflect the present rule or should be deleted. (2) Present Rule 50(d) does not
say that an appellate court can order judgment as a matter of law after the trial court denies the
motion. It is a mistake "to codify some perceived ability, based only on pragmatism, on the part of
appellate courts to decide issues not first decided by trial courts."

Rule 51(c)

Burbank-Joseph: Rule 51(c)(1): This suggestion seems right on. "A party who objects to an
propose instruction * * * must do so on the record * * *." Present (c)(1) is "an instruction." The
suggestion correctly observes that an objection is timely under (c)(2)(B) if the party first learns of
the instruction when it is given. And the objection should be made on the record.
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Rule 52

Burbank-Joseph: A persuasive style suggestion for the Rule title. Rule 52(a)(1) includes actions
tried with an advisory jury. So: "Findings and Conclusions by the Court ina ,Nonjty P•oeLedill,,
***,

Rule 54(a)

Burbank-Joseph: A sensible style suggestion, with a possible variation, that also points to an internal
absurdity of Rule 54(a). (1) The suggestion is that "shall" in the present rule should become "may"
in the Style Rule, not "must." The dilemmas that arise from "shall" are familiar. Here the point that
ajudgment "should still be given effect" despite a violation of Rule 54(a) seems persuasive. Perhaps
the best outcome would be: "A judgment must should not include recitals***." (But note that Rule
58(a) requires that ajudgment must be set out in a "separate document" that cannot include anything
else. "Must" might after all be appropriate but for the next problem.) (2) Rule 54(a) defines a
judgment as any order from which an appeal lies. That includes all sorts of things other than final
judgments. The most likely sort of self-contradiction arises from collateral-order doctrine. As one
familiar example, an order denying an official-immunity motion to dismiss or for summary judgment
might well explore - "recite" -,the pleadings. It would be foolish to say that because Rule 54(a)
transforms the order into a judgment the court cannot explain its decision in this way. More
generally, the margins of collateral-order appeal are uncertain; the district judge may have no reason
to suppose that an order that recites pleadings or the like is a "judgment" because it is appealable.

Rule 54(b)
Burbank-Joseph: Style: "the court may enter direct the entry of a final judgment." The suggestion
points out that under Rule 58(b)(1) the clerk enters judgment, and under 58(b)(2) the court approves
judgment "which the clerk must promptly enter." So in Rule 59(a)(2) it is provided that on motion
for a new trial in a nonjury case the court may "direct the entry of a new judgment."

Rule 54(d)

Alan B. Morrison, Esq., 05-CV-003: Present Rule 54(d)(2)(C) provides for a hearing on a request
for attorney fees "on request *** of a class member." Style Rule 54(d)(2)(C) begins "Subject to
Rule 23(h) ** *" The Committee Note is clear, but the rule text is not. It would be better to delete
this from (d)(2)(C) and add it to the exceptions in (e): "Subparagraphs (A)-(D) do not apply to claims
for fees and expenses * * * subject to [governed by? under?] Rule 23(h)." (Style Rule 54(d)(2)(C)
was deliberately drafted after extensive discussion; it is intended that most of the (d)(2) procedure
apply to fee motions in class actions.)

Burbank-Joseph: Rule 54(d)(1): Several style suggestions.
(1) Present Rule 54(d)(1) is: "Except when express provision therefor is made" by statute or

rule. Restore "expressly provide otherwise." Courts recite "express provision," and this is not
surplusage.

(2) Present Rule 54(d)(1) is "unless the court otherwise directs." This should be restored. The
Style Rule is "Unless*** a court order provides otherwise." That might be interpreted to allow a
court to provide otherwise by standing order.

The suggestion that combines (1) and (2) is:
Unless a federal statute or these rules or-a-court-order expressly provides otherwise
or the court directs otherwise, costs *
(3) A familiar problem of translating "shall." Present Rule 54(d)(1) begins with exceptions,

then says "fees shall be allowed as of course to the prevailing party." It is wrong to Style this as"should be allowed." As a matter of logic, providing exceptions and then saying "shall" implies
"must" unless the exceptions apply. And "as of course" "was meant to create a mandatory
presumption in favor of allowing costs in the absence of the court's specific explanation to the
contrary, according to 10 Moore § 54.101 [ 1 ] [a]." A contrasting sense seems to be expressed in 10
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FP&P: Civil 3d, § 2668: Allowing costs to the prevailing party "is not arigidpractice inasmuch
as the rule itself empowers the court to direct otherwise. Other then when the matter is controlled
by a federal statute or rule, Rule 54(d) vests the court with a sound discretion, which extends to all
civil actions and embodies a practice long recognized in equity. * * * In keeping with the
discretionary character of the rule, the federal courts are free to pursue a case-by-case approach and
to make their decisions on the basis of the circumstances and equities of each case." Apart from the
seeming differences of treatise views, one of the considerations in translating "shall" has been to
avoid "must" when the "must" is qualified by significant discretion.

Burbank-Joseph: Rule 54(d)(2)(D): A style suggestion that seems right. The tagline should be
expanded: " *** Reference to a Master or a Magistrate Judge." The rule expressly includes a
magistrate judge.

Rule 55(b)

Burbank-Joseph: Rule 55(b)(2): Again two suggestions.
(1) "the party must apply to the court for a default judgment." So says the present rule.

Although the caption is "By the Court," the caption is "not supposed to carry weight." The balance
of the rule does not supply any indication that it is the court, not the clerk, that directs entry of
judgment in the circumstances covered by (b)(2).

(2) "The court may conduct evidentiary hearings or make referrals** *" The present rule
requires service of notice "at least 3 days prior to the heating on" the application for default
judgment. The implication that there must be a hearing is lost in the Style Rule. (In considering this
style point, there may be a need for further research. 10A FP&P: Civil 3d, § 2688, begins: "Rule 55
does not require that testimony be presented as a prerequisite to the entry of a default judgment, and
thus several courts have determined that a hearing is not required before entering a default. " If there
is a hearing, it "is not considered a trial, but is in the nature of an inquiry before the judge.")

Rule 56(a)

Burbank-Joseph: This suggestion ties to the Time Counting Project: "A party claiming relief may
move ** after * * * (1) 20 days have passed from commencement of the action." The present rule
is "after the expiration of 20 days from the commencement of the action." This creates a "dead zone
of twenty days." As distinguished from most time periods, the 20th day-- although the last day of
the designated period - is not the last day for doing something but the last day before something
can be done. The style question is whether there is any doubt about the meaning of the Style Rule.

Rule 56(c)

EDNY: In Style Rules 56(c), (d), and (e)(2), "should" should be replaced by "'shall,' as in the current
Rule, because otherwise it would appear that a substantive change would result." (This particular
problem of translating "shall" was resolved in favor of "should" because of the well-established
proposition that a district court has discretion to deny summary judgment even though the required
showing has been made. The Committee Note addresses the change.)

Rule 56(d)

Burbank-Joseph: Rule 56(d)(1): The suggestion: "If on motion summary judgment is not rendered
on the whole action * * *." The concern: without "on motion," which is in the present rule, the Style
Rule may seem to impose a duty on the court to act sua sponte to enter "partial summary
adjudication."

Prof. Bradley Scott Shannon, 05-CV-009: Rule 56(d)(2): Rule 56(d)(1) makes (d)(2) "redundant and
therefore unnecessary." [Style Rule 56(d)(2) is taken from the final sentence of Present Rule 56(c).
It may serve some purpose, in part to reassure that a court may not only establish "facts" but also may
establish liability, and in part to solidify the rule that a Rule 56 order establishing liability is not
ordinarily an appealablejudgment. That it may also carry forward some tension with collateral-order
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appeal doctrine seems inevitable-- an order granting summary judgment on liability for a plaintiff,
rejecting an official-immunity defense, is appealable as if a "final" decision.]

Rule 56(e)

Alan B. Morrison, Esq., 05-CV-003: " *** an opposing party may must not rely merely on
allegations or denials in its own pleading * * *." "Merely" adds nothing. "may"\is inadequate
because failure to submit counter evidence forfeits the right to claim the facts are in dispute.
["merely," adapted from the present rule, does serve a role. Without it, the rule would say that a
party may not rely on its own allegations or denials - but the allegations or denials are essential to
identify the materiality of facts. As to the choice between "may", and "must," the dilemma is
familiar. "may" seems to work. And it maybe better in this setting- this sentence comes into play
only if the moving party has "supported" a motion for summary judgment in the sense that its
showing has carried the summary judgment burden and it wins summary judgment unless the
nonmoving party fights back.]

'Rule 57

Burbank-Joseph: A style suggestion: "A party may demand a jury trial under the circumstances and
in the manner provided in Rules 38 and 39." This is another challenge to our beloved "under." The
concern is that simply saying "under" may imply that Rule 57 creates a right to jury trial that can be
perfected by making a timely demand under Rule 38. The Style response is that Rule 38 only sets
out the procedure for asserting a juiy trial right that arises from another source. But the Style
conventions may not deter lawyers from making the argument, and even might fail the court
confronted with the argument.

Rule 58(a)

Burbank-Joseph: Rule 58(a)(2): The comment on Rule 62(b), described below, might best be
resolved by this change: "to amend or make additional findings of-fact under Rule 52(b)."

Rule 59

Hon. Thomas S. Zilly, 05-CV-016: The caption might better reflect the rule if it read: "New Trial;
Altering or Amending a Judgment"

Rule 59(a)

Burbank-Joseph: (1) Both (1)(A) and (B): "for any reason for which a new trial has could have been
properly granted in * * * " It is asserted that present Rule 59(a) "clearly conveys the sense of
limiting the grounds toprop reasons for granting a new trial." The source for that assertion in the
present rule text is not clear. Clearly it says "have heretofore been granted," without "properly."
(This language should not be read to mean that if one court grants a new trial for an improper reason
all later courts may grant new trials for the same reason-- that it is made "proper" by the first court's
erroneous grant "heretofore.") Changing to "could have been" seems to open it up - never mind
whether it ever has been done, so long as it could have been done. More importantly, this language
was vigorously contested during the Style process. The maddeningly obscure language ofthe present
rule was carried forward from a sense of at least two things - it has not actually required that
specific precedent be found, and it has not impeded flexible development of new-trial standards.

(2) A style "and" "or" choice. Present Rule 59 separates (1) and (2) by "and." The suggestion
is that "or" fits better - it was either a jury trial or a nonjury trial. Of course it might be both - a
single trial may be tried in part to a jury, in part to the court. In that setting "and'ý actually fits better,
or may seem to. But "or" is likely to cause less confusion to casual readers, and fits better with the
common preference for "or" in Style Rule lists of alternatives.
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Rule 59(c)

Burbank-Joseph: Another global issue on "written" stipulation.

Rule 60(a)

Burbank-Joseph: Change the tag line: "Corrections Based of Clerical Mistakes; and of Oversights
and Omissions."

Rule 60(b)

Alan B. Morrison, Esq., 05-CV-003: Present and Style Rule both refer to granting relief from a
judgment to a party or its "legal representative." This term appears nowhere else in the rules; it adds
nothing; and it may cause confusion in comparison to the reference only to a party in the Rule
60(d)(1) recognition of an independent action for relief from a judgment.

Burbank-Joseph: Add to the tag line: "Grounds for Relief From a Final Judgment. or Order or
Proceeding." Whatever a "final proceeding" might be, they added "final" in 1948 deliberately to
describe all three - judgments, orders and proceedings. (The question whether to retain
"proceeding" in the rule text was fought in the Style process; it was deliberately ietained, so why not
add it to the tag line?)

Rule 60(d)

Burbank-Joseph: Rule 60(d)(2) A good style suggestion: "grant relief * to a defendant who is was
not personally notified **

Rule 61

Alan B. Morrison, Esq., 05-CV-003: Both present and Style Rules are captioned "harmless error,"
but that phrase does not appear in either rule text. The present rule is verbose and to some extent
internally inconsistent. The Style Rule is less clear, but still substantially redundant. Why bother
to say "at every stage of the proceeding"? Begin: "The court must disregard all harmless errors and
defects . Append "unless the interest of justice otherwise requires" to that. [This part is
unclear. But remember other suggestions that Rule 61 at least should conform to Evidence Rule 103.
We may want to think further about this one; the current Style version inherits a lot from the present
rule, and reflects a conservative approach to change.]

Burbank-Joseph: The suggestion is that "the Committee not restyle Rule 61 but rewrite it to
incorporate the standards of Fed.R.Evid. 103 and place it on the style/substance track." Evidence
Rule 103(a) begins: "Error may not be predicated upon a ruling* * * unless a substantial right of the
party is affected ** *" The first sentence of present Rule 61 concludes by saying that no error is
ground for relief unless refusal to act on the error "appears to the court inconsistent with substantial
justice." Style Rule 61 inverts the order of the sentence, and begins "Unless justice requires
otherwise." No "substantial." But the second sentence concludes by stating that the court must
disregard all errors and defects "that do not affect any party's substantial rights." So the Style
question is twofold, beginning with the common grounds that Rule 61 should be consistent with
Evidence Rule 103 and that the same words should be used to express the same thought in different
sets of rules. First, "substantial" was no doubt dropped from "justice" as an "intensifier" - what
other sort ofjustice do we seek? Insubstantial? Absolute? Second, "substantial" does appear in the
Style Rule, and in a position that clearly applies to all errors, including errors in admitting or
excluding evidence. Is that parallel enough?
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Rule 62(a)
Burbank-Joseph: "But unless the court orders otherwise, the following are not automatieally stayed
* * * " The first sentence establishes a 10-day period before execution may issue. The second
sentence excepts two situations from the 10-day stay. 'The suggestion is that "automatically" is
distracting. The 10-day stay results from Rule 62(a), not from courtorder; there is no stay in three
sets of circumstances unless the court orders a stay.

Rule 62(b)

Burbank-Joseph: Rule 62(b)(2): This Style comment finds inconsistencies of expression that trace
to the present rules. Both present and Style Rule 52(a) direct the court to "find the facts specially."
Present and Style Rule 52(b), addressing amended or additional findings, refer only to "findings" and
"additional findings," without adding "fact." Present and Style Rule 58(a)(2), although referring to
Rule 52(b), speak of "additional findings of fact." Present Rule 59 on new trial motions says the
court may "amend findings of fact * * * or make new, findings." That accurately reflects the
terminology of 52(a) and (b) - the originals are referred to as findings of fact, and the new or
amended ones are referred to as findings. Finally, both present and Style 62(b) accurately refer to
a Rule 52(b) motion as one "to amend the findings or for additional findings." If consistency is to
be achieved, the best approach may be to amend Rule 58(a)(2).

Rule 62(c)

Burbank-Joseph: (1) The suggestion: "After an appeal is taken from an interlocutory order or final
judgment that grants * * * an injunction." The reason: Present Rule 62(c) is "interlocutory or final
judgment." Rule 54(a) describes any order from which an appeal lies as a "judgment." And Rule
62(a)(1), governing stays, refers to "an interlocutory or final judgment in an action for an injunction."
But "order" maybe defended: The underlying statute, § 1292(a), governs appeals from "interlocutory
orders." Rule 54(a) makes it ajudgment only if an appeal lies; Rule 62(c) seems to apply even if the
order is not in fact appealable (fine lines are drawn, for example, in determining whether an order
"denies" and injunction). And "order" could not be added to Rule 62(a)(1) because there are many
interlocutory orders in injunction actions that are not involved with execution or stays. Finally, Rule
54(a)'s "definition" is a wreck that remains uncorrected because of the difficulty of repair. So a nice
style choice.

(2) The suggestion: "* * * the court may suspend, modify, restore, or grant an injunction
while the appeal is pending on terms * * *." The present rule is "during the pendency of an appeal."
Compare Style Rule 60(a): "after an appeal has been docketed and while it is pending," a district
court can correct a clerical mistake only with appellate leave. This same question is caught up in
drafting an "indicative ruling" procedure, where similar language has been suggested.

(3) The suggestion: "on terms for bond or other terms that appropriately secure the opposing
party's rights." The argument: Present Rule 62(c) is "terms * * * it considers proper for the security
of the rights of the adverse party." Style Rule 62(b) begins "on appropriate terms for *** security."
If an intensifier is proper in 62(b), why not also 62(c)?

Rule 62(d)

Alan B. Morrison, Esq., 05-CV-003: [This comment seems to overlook Appellate Rule 5(d)(2).
Both present and Style Rule 62(d) allow an appellant to file a supersedeas bond "after filing the
notice of appeal or after obtaining the order allowing the appeal." The comment appears to assume
that a notice of appeal is required when an appeal is not available as a matter of right but instead
requires permission of the court of appeals, as under § 1292(b) or Rule 23(f). But a notice of appeal
is required by Appellate Rule 3 only for an appeal as a matter of right; Appellate Rule 5(d)(2) states
that a notice of appeal need not be filed after a court of appeals grants a petition for permission to
appeal.]
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Burbank-JosQeh: The suggestion: "the appellant may, by supersedeas bond, obtain a stay, exeept m
an action described subject to the exceptions contained in Rule 62(a)(1) or (2)." The argument: A
stay may be obtained by court order in the 62(a)(1) or (2) cases. Rule 62(d) means only to say that
a stay may not be obtained in those cases by posting a supersedeas bond. "except in an action" may
carry the wrong implication that no stay at all is available. The same result might be obtained,
retaining the Style preference for "except," by rearranging: "the appellant may obtain a stay by
supersedeas bond, except in an action described *** "

Rule 62(f)

Burbank-Joseph: A recurrent style question: "under state the law of the state where the court sits."
The court does not sit in state law, it sits in a state. f

Rule 62(g)

Burbank-Joseph: This suggestion draws from reading the present rule to recognize appellate court
authority "to make any order appropriate to preserve the status quo or the effectiveness of the
judgment subsequently to be entered" outside the period when an appeal is pending. It is pointed
out that the All Writs Act authorizes a court of appeals to act without an appeal - before an appeal
can be taken, or after the mandate issues. In related fashion, it is suggested that it "sounds a bit silly"
to begin the rule "While an appeal is pending" - there is an implication that the rule does limit
appeal power outside the time when an appeal is pending. Combining the style suggestions, the
revised rule might look like this:

(g) Appellate Court's Power Not Limited. WHik an a.ppeal is pending.,this rule
does not limit the power of the appellate court or one of its judges or justices
to:
(1) while an appeal is pending, to stay proceedings, or to suspend, modify,

restore, or grant an injunction; (2) or
(2) to issue an order to preserve the status quo or the effectiveness of the

judgment to be entered.

Rule 63

Jack E. Horsley, Esq., 05-CV-002: *** * any other judge may proceed with it upon certifying
familiarity with the record and any pending motions ***" (This version is an approximation of the
apparent suggestion.)

Burbank-Joseph: An apparently correct suggestion: "If the judge who coninenced conducted a
hearing or trial is unable to proceed * * *." The present rule is "If a trial or hearing has been
commenced and the judge is unable to proceed * * *." This language includes the situation in which
one judge commences the proceeding, a successor is named, and the successor becomes unable to
proceed. The Style language does not, at least not without strain.

Rule 64(a)

Burbank-Joseph: The suggestion renews an issue that provoked extensive discussion earlier: "every
remedy is-available that, .unde the law of the state wlhere ti-ic ourt is, lo provides for seizing a
person or property to satisfy the potential judgment is available under the circumstances and in the
manner provided by the law of the state where the court is located." The Style version was drafted
on the assumption that "is available that, under the law of the state * * * provides for" means "is
available under the circumstances and in the manner provided by the law of the state." Pure style.

Hon. Thomas S. Zilly, 05-CV-016:" * * * provides for seizing a person or property to secure
satisfaction of satisfy the potential judgment." This would make it clear that seizure of the person
does not satisfy the judgment, but is designed to secure satisfaction.
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Rule 64(b)

Burbank-Joseph: This revisits the global issue about subdividing t6 the point of items in a different
guise: "bullets" are described as "irksome practical problems." How is a bullet rule quoted - are
ellipses required? Must the bullet point appear? (Note that present Rule 23 (c)(2)(B) uses six bullets;
the Style Rule converts them to romanet items (i) through (vii).)

Rule 65(a)

Burbank-Joseph: Many references are provided to explore the question whether a preliminary
injunction can issue only after a "hearing," or whether notice and an opportunity for hearing suffice.
The change from "Before * * * the hearing" in the present rule to "Before * * * a hearing" in the
Style Rule is suggested to dilute the implication of "the"' that a hearing is required. Rather than
change back to "the," it is suggested that the proposed change be placed on the Style-Substance track.

Rule 65(b)

Burbank-Joseph: Rule 65(b)(1): The suggestion: "without written or oral notice." The argument:
pr~esent Rule 65(b) is "without written or oral notice." The 1966 Committee Note says that "informal
notice * * * is to be preferred to no notice at all." In the other direction, the Style Rule's simple
reference to "notice" might be read to refer to notice that is served. The present rule, moreover,
refers to injury that will result "before the adverse party or that party's attorney can be heard." That
further weakens the encouragement to give notice to the attorney.

Rule 65(c)

Burbank-Joseph: The central concern is that present Rule 65(c) is commonly read to allow a court
to waive security despite saying that "[n]o * * * injunction shall issue except upon the giving of
security * * * in such sum as the court deems proper:'" Style Rule 65(c) says "the court must require
the movant to give security in an amount that the court considers proper." The style fear is that
"must require" is stronger than "no injunction shall issue except." The published Style draft reflects
the belief that discretion in setting the amount of security includes discretion to set it at zero, carrying
forward present practice. Whether or not that is right, the concern is carried further in the suggestion
that the rule should be redrafted to make explicit the extent of the court's discretion. That may be
more than Style-Substance, better a project for independent consideration and publication as a
substantive change. A supersession concern is also suggested: if the Style Rule restricts discretion
more than the present rule, it might supersede statutes that imply greater discretion. This concern
needs to be developed further, apart from the general supersession concerns addressed to the entire
enterprise. By the look of the descriptions, the statutes that have been involved in the cases do not
speak directly to injunction bonds. Instead, they evince policies that favor enforcement in the public
interest. Supersession in relation to general policies is a rather slippery concept. But there well may
be statutes that provide for preliminary injunctions without bond. If so, the present rule may have
unintended supersession consequences (depending on the date of the statute), and a Style Rule
should recognize that statutes control (surely there is no intent to supersede such statutes, whether
old or contemporary).

Rule 65(d)

Burbank-Joseph: Rule 65(d)(2): The Style Rule correctly translates the present rule if the present rule
was properly punctuated. The suggestion raises an important question whether the present rule was
indeed properly punctuated. The present rule uses a series separated by commas to describe the
persons bound by an injunction. The final item in the series is "those persons in active concert or
participation with them who receive actual notice of the order." Absent a comma, this limits the
notice requirement to persons in active concert or participation. But the suggestion points to
substantial evidence that an injunction does not bind a party until the party has notice, and does not
bind a party's officer, etc., until that person has notice. That is an attractive proposition. If further

May 5, 2006

773



Summary of Comments on Style: Civil Rules -29-

research bears it out, the notice requirement can be worked into (d)(2), something like: "The order
binds only the following persons who receive actual notice of the order by personal service or
otherwise:

Burbank-Joseph: Rule 65(d)(2)(C): This one certainly is a research project. Present Rule 65(d) says
that an injunction "is binding only upon the parties to the action, their officers, agents, servants,
employees, and attorneys, and upon those persons in active concert or participation with them * *
• " This language is thought to be ambiguous: does "them" refer to parties and their officers etc.,
or only to "parties"? Style Rule 65(d)(2)(C) is unambiguous - the injunction binds anyone acting
in concert with a party's officers, etc. Alternative cures are suggested: eliminate "or (B)" from-C,
expressly limiting the binding effect to a person who acts in concert with a party; or move to the
style/substance track. The first alternative changes meaning if, as the suggestion notes, there is
substantial authority that an injunction binds a person acting in concert with a party's officers, etc.
The suggestion then speculates'that if the Style rule expands the court's authority to bind a nonparty,
"it might run afoul of the substantive rights limitation of the Rules Enabling Act." Perhaps a rule
that contracts the court's authority runs the same risk -- it abridges or modifies the underlying
substantive rights.

Rule 65(e)

Hon. Thomas S. Zilly, 05-CV-016: Is it necessary to carry forward the descriptions of 28 U.S.C. §§
2361 and 2284 in (e)(2) and (3)? Those statutes "contain nothing beyond the matters included in the
Rule's description."

Rule 66

Alan B. Morrison, Esq., 05-CV-003: The second sentence begins "But." There is no reason of
principle to avoid that, but "but" serves no use here.

Burbank-Joseph: In the end, the first suggestion seems to be one of style. It points out that Rule 66
applies only to a receiver appointed by a federal court. The capacity of a state-court receiver to sue
or be sued is governed by Rule 17(b). If the Style Rule creates confusion on this score, it should be
revised. The first sentence says that these rules govern an action in which a receiver sues or is sued.
That is fully consistent with Rule 17(b) applying to a state-court receiver, and no less clear than the
final sentence of present Rule 66. The second sentence manifestly applies only to a federal-court
receiver. And the third sentence applies only to an action in which a receiver has been appointed -
a state-court receiver is not appointed in the action.

The second suggestion relies on decisions that put a fine gloss on the second sentence of
present Rule 66: "The practice in the administration of estates by receivers * * * appointed by the
court shall be in accordance with the practice heretofore followed in the courts of the United States
or as provided in rules promulgated by the district courts." It is asserted that "practice" refers to the
procedures by which a receiver obtains authority to act as an owner would, while "administration"
refers to the receiver's dealings with the property. This distinction leads to the fear that the second
sentence of Style Rule 66 blurs this distinction by saying only that a receiver "must administer an
estate according to the historical practice in federal court * * *." The authorities relied upon to
support the suggestion clearly confirm the proposition that federal rules govern the decision whether
to appoint a receiver, even in a diversity action. 12 FP&P § 2983; 13 Moore's § 66.09. But they do
little to support the attribution of a distinction between appointment as "practice" and administration
as something else. 12 FP&P § 2982 at p. 18 suggests that appointment "is part of the 'practice in the
administration of estates.'" Phelan v. Middle States Oil Corp., 2d Cir. 1954,210 F.2d 360, rules that
an accounting in a federal equity receivership is governed by the federal rules, not "local rules." In
all, the Style Rule may adequately capture the meaning of the present rule.
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Rule 67

Burbank-Joseph: Pure style. The suggestion: "must be deposited and withdrawn in accordance with
28 U.S.C. §§ 2041 and 2042 and or any like statute." The argument: "and" suggests you must
comply with all statutes. "or" allows compliance with one or the other. The counterargument: you
must comply with any statute that applies - if more than one applies, you must comply with all,
while if only one applies there is no problem.

Rule 68

Burbank-Joseph: (1) Points out a real need to revise Style Rule 68(a). The present rule requires an
offer to be made "more than 10 days before the trial begins." The Style Rule is "at least 10 days
before the trial." Not only is this one day less, but it also has a reverse effect: a period "more than
10 days" escapes the rule that excludes intervening Saturdays, Sundays, and legal holidays in
calculating a period less than 11 days. (1.1) In addition, thepresent rule "before the trial begins" may
be different from the Style Rule "before the trial." The suggestion cites a case ruling that for
purposes of Rule 68 a trial begins when the court actually commences to hear the case, not with jury
selection.

(2) This one is more style, but troubling. Present Rule 68 describes an offer ofjudgment "for
the money or property or to the effect specified in the offer." Style Rule 68(a) shortens this to
"judgment on specified terms." The concern is that the present rule is more ambiguous with respect
to a defendant's freedom to specify conditions - for example, what are the consequences if the offer

'is conditioned on acceptance by all plaintiffs, some plaintiffs accept but others do not: can costs be
shifted to a plaintiff that did accept? (2.1) The change to "specified terms" makes it more difficult
to argue that a Rule 68 offer cannot be made for judgment for equitable relief. The suggestion notes
that there is support for using Rule 68, but notes that it seems to be agreed that the court cannot be
required to enter an equitable decree simply because a Rule 68 offer is accepted. (2.2) Similarly, it
is noted that although recent authority rejects use of Rule ,68 in a class action, the matter is not free
from doubt, but at the same time an accepted offer cart be made a judgment only if the court
approves it as a settlement under Rule 23(e). The upshot of these several concerns is the suggestion
to add language at the end of Style Rule 68(a): "Except in ,cases where court approval of the
judgment is required, Tthe clerk must then enter judgment."

(3) A supersession concern specific to Rule 68 is expressed. There are conflicting decisions,
but the current trend is to rule that a defendant cannot moot a class action by making a
precertification offer of judgment for the full relief available to the individual class-representative
plaintiffs. This conclusion may rely in part on finding that a specific statute contemplates class
remedies. The fear is that a Style Rule 68 will supersede the implications of such statutes.

(4) Another specific supersession concern is addressed to Style Rule 68(d). It carries forward
verbatim the language of present Rule 68: the offeree must pay the costs incurred after" [the making
of the offer][the offer was made]." Nonetheless, the general supersession concern is offered:
adoption of the Style Rule will supersede statutes enacted in the interval between adoption of the
original and adoption of the new. A case is cited for a statute that invokes Rule 68 but also includes
an exception - to that extent the statute supersedes Rule ,68, and the supersession tables might be
turned by adopting a Style Rule 68.,

Rule 68(c)

Hon. Thomas S. Zilly, 05-CV-016: "It The offer of judgment must be served * The first
sentence refers to things other than the offer of judgment; the change improves clarity.

Rule 69(a)

Hon. Thomas S. Zilly, 05-CV-016: Present Rule 69(a) calls for enforcement by writ of execution
"unless the court directs otherwise." Style Rule 69(a)(1) changes "directs" to "orders." "In the
bankruptcy rules, we use 'directs' as a broader term that covers standing orders and local rules, so
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that stylistic choice may be significant if applied to our rules." Although the Civil Rules Committee
generally prefers "orders," the change here may leave open some question about the application of
local rules or other directives by courts when the rule refers only to orders as compared to the
language in the existing version of Rule 69(a)(1)."

Burbank-Joseph: Rule 69(a)(1): The suggestion: "must follow the procedure of the state where the
court is located, but the court need not follow state procedure that would prevent enforcement of the-
judgment, and a federal statute governs to the extent it applies." The argument: present Rule 69(a)
says procedure on execution "shall be in accordance with"' state practice and procedure. But this is
interpreted to require only substantial compliance -technical state requirements should-not prevent
enforcement of a federal judgment. Style Rule 69(a)(1) threatens to diminish flexibility, increasing
the risk that unwise state procedure will thwart enforcement of a federal judgment, by saying that
the procedure on execution "must follow" state procedure. This seems a question of style - does
"must follow" imply greater fealty to the details of state practice than "be in accordance with"?

-- Rule 71

Burbank-Joseph: The suggestion: "When an order grants relief-fbr is made in favor of a nonparty *
* *. " The argument: The present rule says "is made in favor of." "It is not obvious * * * that orders
in favor of purchasers, witnesses, or masters constitute 'relief,' at least as that term is used in Rule
8."

Rule 71.1(b)

Gregory R. Mowe, 05-CV-: "No matter who owns them" may seem to imply disregard of the
substantive rules that a state cannot condemn federally owned property, some owners such as
cemeteries are generally exempt, and so on. It would be safer to say "whether or not in common
ownership."

Rule 71.1(c)

Burbank-Joseph: Rule 71.1 (c)(4): The suggestion: "order any distribution of the a deposit **
The argument: There may not be a deposit. See Style Rule 71.10).

Rule 71.1(e)(3)

Gregory R. Mowe, 05-CV-: When more than one person has an interest in the condemned property,
the hearings progress in two stages. First is a hearing on the total to be paid for the taking. Next is
a hearing on allocation among the defendants with interests in the same property. This distinction
would be better reflected by restoring three words: "evidence on the amount of compensation to be
paid for the property and may share *

Rule 71.1(h)(2)(A)

Gregory R. Mowe, 05-CV-: The court has power to appoint a commission whether or not a jury has
been demanded. Subparagraph (A) should begin: "Whether or not a party has demanded ajury, the
court may appoint a three-person commission* **"

Rule 71.1(i)

EDNY: The subheading for subdivision (i) should be revised to correspond to the present rule: "(1)
By-the Pintiffi As of Right." The change Will "make it clear that the plaintiff has this right and that
it is not subject to the discretion of the court."

Rule 71.1(j)(2)

Gregory R. Mowe, 05-CV-: It would help to preserve the standard phrase by restoring "just" in the
first sentence: "so as to distribute the deposit and pay just compensation." And the second and third
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sentences should be revised "to retain identification of the party in whose favor money judgments
run."

Rule 72(a)

Alan B. Morrison, Esq., 05-CV-003: The next-to-last sentence ends in "to." That can be avoided by
deleting the sentence and incorporating it in the last sentence: "A party miay not assig as error a
defct in .... th .......ot timely objected to. The district judge in-the-ease must consider-timely
objeetions- modify or set aside any part of the order that is clearly erroneous or is contrary to law,
provided that a timely objection to the order was made to the magistrate judge." [If we go this way,
the conclusion should be revised - the objection is addressed to the district judge, not to the
magistrate judge. Something like: "must modify or set aside any part of the order to which timely
objection was made and that is clearly erroneous***." Or-, if we stick by using "to" at the end, "any
part of the order {that was} timely objected to and that is clearly erroneous** *

Burbank-Joseph: The suggestion: "referred to a magistrate judge to hear and decide determine * *

* and * * * issue a written order stating the decision disposition." The argument: Rule 72 is intended

to track the statute. § 636(b)(1)(A) is "hear and'determine"; (b)(1)(B) is recommendations "for the
disposition, by a judge of the court." It is better to retain the statute's words. (This question was
actively discussed in the Style process. This independent reaction warrants further consideration.)

Rule 72(b)

Alan B. Morrison, Esq., 05-CV-003: As with Rule 72(a), protests the conclusion of the first sentence
in (b)(3) with "to."

Burbank-Joseph: Rule 72(b)(1), (b)(3): These suggestions mirror the Style Rule 72(a) suggestion,
apparently suggesting that in (b)(1) "recommended disposition" be changed to "recommendation for
disposition," and in (b)(3) "disposition" be changed to "recommendation for disposition." As
compared to Style Rule 72(a), this is a suggestion for improving on the language of the present rule,
which uses "recommended disposition" and "disposition" in the same places that those words are
used in the Style Rule.

Rule 73(a)

Alan B. Morrison, Esq., 05-CV-003: Raises the perennial question whether it is useful to cross-refer
to a statute that governs of its own force. Rule 73(a) concludes with a reminder of the statute that
requires a record of the proceedings.

Burbank-Joseph: The suggestion: "a magistrate judge may, if the parties consent, conduct the an
or all proceedings in a civil action * The argument: "any or all" is the language of § 636(c)(1)
and the present rule.

Prof Bradley Scott Shannon, 05-CV-009: Rules 1 and 2 establish that these rules apply only to civil
actions: " * ** may *** conduct the proceedings in an civi- action * *

Rule 73(b)

Alan B. Morrison, Esq., 05-CV-003: (b)(2): "may again advise remind the parties of the magistrate
judge's availability ***." "Again advise" carries the possibility of coercion by repeated advice.

Rule 73(c)

Alan B. Morrison, Esq., 05-CV-003: As with Rule 73(a), questions the need to cross-refer to the
statute authorizing appeal to the court of appeals from a judgment entered at a magistrate judge's
direction.
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Rule 77(a)

Jack E. Horsley, Esq., 05-CV-002: "Every district court is considered always open on any business
dayfor filing any paper **

Rule 77(c)

Alan B. Morrison, Esq., 05-CV-003: Questions the need for (b)(2), reminding of the clerk's
responsibility to enter a default under Rule 55(a). [The separation, of (b)(2)(B) and (C) was'
deliberate; it is useful to reinforce the sharp distinction between the initial default and the subsequent
default judgment.]

Burbank-Joseph: Rule 77(c)(2): The suggestion: "the clerk- may shall as of course grant motions and
applications to * * *." The argument: Present Rule 77(c) begins "All motions and applications," and
concludes "are grantable of course by the clerk." That describes ministerial duties requiring that the
clerk must act on a motion or application that is properly presented, and must not act on one that is
not properly presented. "may" implies an improper degree of discretion. 12 FP&P, § 3083, sheds
no light. (I think this question was discussed at some point in the Style process and that it was
concluded that discretion should be reflected in the Style Rule. At any event, the point should be
researched.)

Rule 78

Burbank-Joseph: Present Rule 78 says that each district court "shall" establish regular times and
places to hear and dispose of motions, "unless local conditions make it impracticable." Although
that seems closer to "must" than "should" or "may," Style Rule 78(a) translates "shall" as "may." The
reduction was chosen purposefully, from a feeling that this command (or near-command) is obsolete.
The suggestion is that the change should be put on the Style-Substance Track.

Rule 79(a)

Alan B. Morrison, Esq., 05-CV-003: This is essentially a suggestion that Present Rule 79(a) has it
wrong. The present rule, carried forward in Style Rule 79(a)(3), directs the clerk to enter "jury" on
the docket "[w]hen in an action trial by jury has been properly demanded or ordered." The objection
is that the clerk should not be charged with determining whether ajury demand'is proper - the rule
should provide that the clerk note 'jury" on the docket whenever ajury demand is made, leaving it
to the parties to object and the court to decide. [This may or may not be right. The demand may be
obviously untimely, or made in an action that clearly does not include jury trial. Ii any event, a
change is warranted in the Style Project only if the present rule is uniformly read against its
meaning.]

Rule 80

Burbank-Joseph: The suggestion is that Rule 80 not be restyled-at all, and that the question be
referred to the Evidence Rules Committee. Many reasons are advanced; it is better to read them than
to summarize. Some seem to read the reference to trial and hearing in both the present rule and the
Style Rule as including a deposition. And several point to several ways in which a transcript may
come into existence, apparently on the assumption that Rule 80 somehow requires a separate
transcript - or, perhaps, on the assumption that unnecessary duplication will result from the
requirement that the transcript be certified by the person who recorded [reported] the testimony.
There also is a specific supersession argument that involves the long-delayed effort to undertake a
joint reconciliation of all of the Civil Rules evidence provisions with the Evidence Rules - most
of the Evidence Rules carry on in the form initially adopted by statute, making this a specific
variation on the general supersession concern addressed to all of the Style Project.
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National Court Reporters Assn., 05-CV-0 13: The Style rule works if a stenographic reporter took
testimony. "However, in trials or hearings where the testimony is recorded electronically, oftentimes
the individual who takes/records the testimony will not be the individual to transcribe and certify the
record. The proposed changes to Rule 80 do not reflect these realities and may cause unintentional
issues with compliance."

Rule 81(a)

Burbank-Joseph: Rule 81 (a)(6)(B): A nice style point. Rule 81 (a)(6) begins by applying the Civil
Rules to "proceedings under the following laws." Subparagraph (B) is "9 U.S.C., relating to
arbitration." The suggestion is that "9 U.S.C." is not a "law"; it is a Title in the U.S. Code. The
specific recommendation is to say "all laws codified in 9 U.S.C. relating to arbitration." [Perhaps
this could be "all those in 9 U.S.C. relating to arbitration."]

Rule 81(d)

Burbank-Joseph: Rule 81 (d)(1): The suggestion is to abrogate the analogous part of present Rule
81(e). Present 81(e) says that when a Civil Rule refers to state law, the reference "includes the
statutes of that state and the state judicial decisions construing them." Recognizing that this was
drafted before Erie, Style Rule 81 (d)(1) changes this to include state statutes and state judicial
decisions. The concern is that "includes" does not exclude other manifestations of state law such as
court rules or state constitutional provisions. The rule is unnecessary and potentially misleading.
[This is a fair question. The point of Rule 81(d)(1) is to provide interpretive guidance to the Rules.
It is not an attempt to restate Erie. But a Civil Rule that incorporates state law surely may
incorporate a state court rule, as noted in the Committee Note, and state constitutional provisions as
well. Possibly someone could be misled. And perhaps there is no need to describe the sources of
state law. Abrogation may be within reach of the Style Project.]

Prof. Bradley Scott Shannon, 05-CV-009: As Burbank-Joseph, urges that Rule 81 (d)(1) be deleted
- expanding the definition of state law to include all the state's judicial decisions "is arguably
substantive and in any event remains underinclusive (and perhaps also somewhat overinclusive)."

Rule 82

Prof. Bradley Scott Shannon, 05-CV-009: Rule 4(k)(2) clearly affects personal jurisdiction. Rule
82 should be: "These rules do not extend or limit the subject-matter jurisdiction of the district courts
***,,

Rule 86

Prof. Bradley Scott Shannon, 05-CV-009: "opinion" in (2)(B)is not the right word, although it
appears in Present Rule 86(a): "in the district court's-opiniron, determines that applying them in a
particular action would be infeasible or work an injustice." [This suggestion points up, another
question: Present Rule 86(a) reads "in the opinion of the court." That should include the opinion of
an appellate court - we do not want to establish an unreviewable district-court discretion, nor
should we seek to broaden whatever discretion is now read into Rule 86(a). Why not "the district
court determines*** *."
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Style-Substance Track

Rule 8(a)(3)

Burbank-Joseph: It seems better to restore "relief in the alternative." The suggested tie to Form 10
illustrates the point: the plaintiff seeks relief against one defendant, the other defendant, or both
defendants as the facts mayjustify. That is relief in the alternative; it is not at all clear that it is an
"alternative form[] * * * of relief." To be sure, at least Rules 8(e)(2), 18(a) [and perhaps (b)], and
20(a) clearly authorize joinder and pleading of demands for relief in the alternative. That may be
all the more reason for a clear reflection in 8(a)(3).

Rule 11 (a)

Burbank-Joseph: It is equally true that not everyone has a telephone number or an address. Restoring
"if any" may be useful to reassure pro s& litigants that they can file even though they lack one or
more of these means of contact. (It seems a bit more than style-substance can bear to try to add
something that requires a homeless person to designate a means of service other than Rule 5(b)(2)(C)
(leaving it with the court clerk).)

EDNY: Rather than "electronic-mail address," say "e-mail address." This is current usage, and

corresponds with the expression in the Committee Note.

Rule 16(c)

EDNY: Rulej 6(c)(1 ): restore "telephone": " * * be present or reasonably available by telephone
or other means." "This would make clear that the telephone is a reasonable and acceptable means."

Rule 26(g)(1)

Burbank-Joseph: See Rule 11 above. But note that present Rule 26(g)(1) requires only an address
and does not say "if any." At least at first blush, it seems desirable to say "if any" in both rules or
in neither.

EDNY: Rule 26(g)(1): as with Rule 11:" *** must state the signer's address, e-mail address, and
telephone number, and -ectmo... -m.. ail addr ess."

EDNY: Rule 26(g)(1)(B)(i): To make this consistent with Style Rule 11 (b)(2):"*** for extending,
modifying, or reversing existing law, or for establishing new law."

Rule 30(b)(3)(A)

National Court Reporters Assn., 05-CV-013: The pure Style rule, tracking Present Rule 30(b)(2),
says that the noticing party bears the recording costs, and that any party may arrange to transcribe
a deposition that was taken nonstenographically. The Style-Substance Track version deletes "that
was taken stenographically." This may change the impact of the rule for a deposition taken
stenographically by obliging "the noticing party to pay attorney's fees as well as pay the cost of an
original even if they don't want the transcript simply because the other party orders a copy." [This
was not the intended meaning; the change was designed only to make it clear that any party should
be able to arrange transcription of a deposition recorded stenographically as well as of one recorded
by other means. The thought was that "recording costs" means just that - the party who notices the
deposition pays the stenographic reporter for recording. Whichever party wants a transcript pays the
cost of a transcript. Is there room for misreading?]

Rule 30(b)(6)

EDNY: The caption should be expanded: " * * * to an Organization or Entity." In each of the three
places where "organization" appears after the first sentence, it should be supplemented by adding "or
entity." "We make this suggestion because the terms 'organization' and 'entity'are not coterminous,
and we agree * * * that the coverage of Rule 30(b)(6) should encompass both."
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Rule 31(c)

Burbank-Joseph: We had difficulty with this one from the beginning. We cannot say "transcript"
because the deposition may have been recorded by audio or visual means. But "completed" is made
ambiguous by its use in Style Rule 30(e)(1), which uses it to refer to completion of the original
testimony; the deponent's review and changes come after that. Perhaps, with suitable changes in the
tag lines, Style 30(c)(1) could read:

(1) Notice of receipt. The party who noticed the deposition must notify all other
parties when it fs ,omplted receives the deposition under Rule 3 l(b)(3).

(This may be rough. What happens under 31(b)(3) is that the officer taking the deposition sends it;
literally, receipt is not "under" 31(b)(3). But we are not allowed to say "pursuant to." We cannot
tell the party to notify other parties that the deposition was sent because the party may not know of
the sending and may not receive it.)

Rule 36(b)

Burbank-Joseph: This comment is puzzling. Perhaps it inadvertently relies on present Rule 16(d).
Style Rule 16(d) does say that any pretrial order "controls the course of the action unless the court
modifies it." That does not describe a standard for modification, but it does state controlling effect
and it does authorize modification. The suggestion is not persuasive. [The suggestion was amplified
at the November 18 hearing. The problem is that Style Rule 16(d) says only that a pretrial order
controls unless it is modified; it does not make sense to say that a Rule 36 admission controls unless
it is modified without providing any standard that permits but also limits modification. The Rule
36 standard should govern modification of any Rule 36 admission except one that is incorporated
in a final pretrial order. If incorporated in a final pretrial order, the demanding Rule 16(e) standard
for modification should control.]

Rule 71.1(d)(2)(B)

EDNY: As with Rules 11 and 26(g), change "electronic-mail address" to "e-mail address."

Rule 78

EDNY: Revise the Caption: "Hearing Motions; Advancing- an --Action Submission on Briefs The
provision for advancing an action is being deleted. And subdivision (b) is devoted to submission
on briefs.
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Style Forms

General

Jack E. Horsley. Esq., 05-CV-006: Looks with favor on these materials.

United States Department of Justice, 05-CV-031: "The draft forms represent a careful and thoughtful
analysis of the existing forms * * * [T]he revisions should help simplify and clarify the forms * *
*." The restyled Appellate and Criminal Rules seem to work well. "The Department strongly
supports the current initiative to restyle the civil forms and believes that Committee has done
valuable work."

Form 3
*Linda M. Schuett, Esq.. 05-CV-005: "(Use 60 days if the defendant is the United States, or a United
States agency, or is an officer or employee of the United States alloed 60 days b. sued in the
capacities provided for in Rule 12(a)(3)(A) or and (B).)" NOTE we must delete "(A,) or (B)." Style
Rule 12(a)(3) does not have subparagraphs. [Capacity is not the best emphasis in referring to
12(a)(3) -- the focus is on suit for an act or omission occurring in connection with duties performed
on the United States' behalf. Going back to the Rule text is necessary under either version.]

Form 5

Burbank-Joseph: Several comments are provided with Style Rule 5.
(1) Style Rule 4(d)(1) states a duty "to avoid unnecessary expenses of serving the summons."

The second paragraph of Style Form 5 twice refers to avoiding "costs." This should be "expenses"
not only because that conforms to Style Rule 4, but also because "expenses" better conveys the idea.

(2) Style Rule 4(d)(4) says that when the plaintiff files a waiver of service "these rules apply
as if a summons and complaint had been served at the time of filing the waiver." Style Form 5draws
from present Rule 4(d)(4) in saying that "the action will then proceed as if you had been served on
the date the waiver is filed." The suggestion seems to be that Form 5 should be revised to track Rule
4. But this may be a case where the more colloquial expression works better in the form, while the
more precise expression works better in the rule.

(3) The fourth paragraph says "I will arrange for formal service" and ask for an order that the
defendant pay "costs." "Formal service" may be puzzling. "Expenses" should be substituted for
"costs": "I will arrange to have the summons and complaint served on you and ask the court to
require you, or the entity you represent, to pay the expenses of making service." (This looks like an
improvement.)

(4) Drawing from present Form IA, the fifth paragraph asks the defendant to read the
enclosed statement about the duty to waive formal service. This invokes Style Form 6, which
includes two parts - a waiver of service and an attached statement of the duty to avoid unnecessary
"costs." The statement is described in Form 6 as the Duty to Avoid Unnecessary Costs. The
reference here should invoke that description, changing "costs" to "expenses": "Please read the
enclosed statement about the duty to avoid unnecessary expenses." (This seems right.)

Burbank-Joseph: See item (4) in the comments on Form 5: The statement of duty should be "to
Avoid Unnecessary -osts Expenses of Serving ** *."

Form 6

Linda M. Schuett, Esq., 05-CV-005: Suggests a different arrangement of the paragraphs and a
deletion:

•* * A ** * defendant * ** who fails to return a signed waiver *** will be

required to pay the costs of service, unless the defendant shows good cause for the
failure. [here brings up the first sentence of the next paragraph:] "Good cause" does
not include a belief that the lawsuit is groundless, or that it has been brought in an
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improper venue, or that the court has no jurisdiction over this matter or over the
defendant or the defendant's property. [heie breaks the paragraph]

If the waiver is signed and returned, you can still make these and ot] all defenses

and objections **

Form 10

Linda M. Schuett, Esq., 05-CV-005: Two general observations. (1) "[I]t is time to delete all or most
of the complaint forms. The forms sanction a method of pleading that may not comply with existing
pleading rules," and that in any event is "out of sync with existing practice." (2) Overall, the manner
of dealing with interest in the forms is appropriate. It is better not to add a phrase such as "as
available under existing law."

Form 11

Linda M. Schuett, Esq., 05-CV-005: Today it sounds odd to say that the defendant drove a motor
vehicle "against" the plaintiff. "into" might be better.

Form 17

Linda M. Schuett, Esq., 05-CV-005:

Therefore, the plaintiff demands that:

(a) that the defendant now be required to specifically perform the agreement
and pay damages of $ , plus interest and costs; or

(b) that the defendant be required to pay damages of$ . plus interest and
costs, if specific performance is not ordered -,_he-cefci-dait pay dam.ages of -
phas eosts.

Form 18

Linda M. Schuett, Esq., 05-CV-005: Delete a comma" * ** notice * ** on all electric motors it
manufactures and sells; and has given** * " In addition:

Therefore, the plaintiff demands: * **

(c) .. asse..... of interest and costs against -the- dendant.

Form 19

Linda M. Schuett, Esq., 05-CV-005: In the-demand for relief, bring up "that" before the colon and
delete it from each of(a), (b), (c), (d), and (e): "the plaintiff demands that: (a) that until this case *
* * etc. Also would delete a comma in (b): *** * all profits *** in selling the defendant's book;

and all profits **

Form 20

Linda M. Schuett, Esq., 05-CV-005: (1) Bring up "that" before the colon and delete it from
(a) {recommends deleting all of(c), so no need to delete "that" separately}: "plaintiff demands that:
(a) that each defendant be, restrained * * *."[If this is done, (b) will have to be rewritten to
accommodate the "that" introduction; see (2).] (2) revise (b): "a judgment, plus costs, be entered
declaring that no defendant is entitled to the proceeds of the policy or any part of it; but if the court
determines***." The comma is thought to introduce an ambiguity - "Without the comma, it is
clear that a discharge of the plaintiff occurs only if the court has determined that the policy was [sic
- means was not] in effect at the time of the insured's death. [The comma seems to have the
intended effect, clearly separating the alternative requests for judgment.]
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Form 21

Linda M. Schuett, Esq., 05-CV-005: "Therefore, the plaintiff demands that:*** (b) the conveyance
to defendant name be declared void and that any judgment granted be a lien on the property.

Form 30

*Linda M. Schuett, Esq.. 05-CV-005: (1) "(Set forth any counterclaim against an opposing part in
the same way that a claim is pleaded * * *.)" (2) "Set forth the ay crossclaim against a defendan
cop in the same way a claim is pleaded ** . [Both of the revisions in (2) should be adopted.]

Form 31

Linda M. Schuett, Esq., 05-CV-005: "Therefore, the defendant demands that: *** (d) the defendant
recover its costs and attorney's fees."

Form 50

Linda M. Schuett, Esq., 05-CV-005: The form begins with a blank, allowing the requesting party to
specify the number of days allowed to respond. So does present Form 24. But here, and in Form
51, it should be "respond within the time provided in Rule 34." [Rule 34(b)(1)(B) says that the
request must specify a reasonable time for inspection and for performing the related acts. That seems
to fit better with a blank to be filled in by the requesting party.]

Form 51

Linda M. Schuett, Esq., 05-CV-005: As with Form 50, suggests that the blank for the number of days
to respond should be replaced by a specified period. This is different from Form 50 and Rule 34
because Rule 36 sets 30 days for a written answer or objection. But it also says that "A shorter or
longer time for responding may be stipulated to under Rule 29 or be ordered by the court." Perhaps
a blank works here as well. But Professor Marcus also has suggested that "the time periods provided
in the rule should always be inserted," quoting from 8A FP&P § 2257, pp. 540-541. The treatise
suggests that present Form 25 should have been revised in -1970 when Rule 36 was amended. Before
1970, Rule 3 6(a) required a response "within a period designated in the request, not less than 10 days
after service***." The treatise also expresses the fear that a requesting party might ignorantly
attempt to set a time shorter than the 30-days set by Rule 36, or innocently set a longer time with the
result that the longer time is viewed as binding in the way that a Rule 29 stipulation is binding.

Form 70

Linda M. Schuett, Esq., 05-CV-005: Two suggestions:
(1) "[the plaintiff name recover from the defendant name the amount of $ with
pre-judgment interest at the rate of_%, along-with post-judgment interest, and costs.]
Looking only to Maryland law, explains that the rate of pre-judgment interest varies
according to the nature of the case, while post-judgment interest is set by statute.
(2) "[the plaintiff recover nothing, tlh actioni bed,•,,d o the merits a judgment
be entered in favor of the defendant, and the defendant name recover costs from the
plaintiff name.]" [This depends on actual practice; if courts continue to enter
judgment that the plaintiff take nothing, rather than a judgment that the defendant
"wins," the change should not be made.]

May 5, 2006

784



Summary of Comments on Style Civil Rules -40-

Global Style Issues

Burbank-Joseph: "On its own [initiativel." The first appearance is in the comment on Rule 4(m).
The comment suggests that the strong custom of adding "initiative" to this expression should prevail
- lawyers will waste time puzzling whether there is a difference. It also is suggested that everything
a court does is its "own" act, even when there is a motion; that there is a reason for the tradition. See
also Rule 1 (c)(3) and (5); 12(f)(1); and many others.

Burbank-Joseph: Cross-references: The first time this is raised is with Style Rule 8(d)(3), where it
is suggested that we should restore "Subject to the obligations set forth in Rule 11." The importance
of cross-references to Rule 11 has been discussed vigorously. It may deserve further thought.

Burbank-Joseph: Romanet "items": This suggestion first appears with Rule 12(a)(1)(A). It is that
the practice of dividing and insetting should not go beyond the subparagraph level: (a)(1)(A), but no
further parts that we have called "items." The comment recognizes that using "bullets" is even less
attractive - "fifth bullet" is harder than "(v)," easier to miscount, and harder to search. So it
recommends more comprehensive subparagraphs. This is a style choice. The Criminal Rules use
items; the style choice may be well entrenched. And some of us like it.

Burbank-Joseph: "Written" Stipulation: Considerable energy was spent in deciding that it was proper
to reduce "written stipulation" in several rules to "stipulation." The comment is that the present rules
do not authorize oral stipulations, while the Style Rules do. "[T]his restyling is more than mere
simplification or clarification * * *." The change is identified in Rules 29(b), 30(a)(2)(A), 30(b)(4),
31(a)(2)(A), 33(a)(1), 33(b)(2), 36(a)(3), and 59(c).

Prof. Bradley Scott Shannon, 05-CV-009: "may": Suggests that "may" should be "might" when it is
used to express probability or likelihood -- Rules 14(a)(1), 24(a)(2), and 26(a)(1)(A), (2)(A), and
(3)(A) are offered as examples. In Rule 33(a), "may" should become "can." (Of these, "might"
deserves serious consideration in 24(a)(2).)

Prof. Shannon: "action"I"case":,"Action" should be used consistently throughout; other terms -

most notably "case" - should not be substituted when there is no difference of meaning. Style
Rules 26(b)(1)(B)(iii) and 50(a)(2) and (b) are particularly troubling. But "case" is acceptable when
there is a different concept, as in Style Rule 9(h)(3)'s reference to an "admiralty case." And a
different word should be substituted when "action" is used as a verb or in reference to other steps -
see Rules 16(d), 23.1(b)(3); 26(c); 37(a)(5)(A)(i); 37(d)(1)(B); 53(f); 54(d)(1); 77(c)(2). 16(d) and
23.1 (b)(3) are particularly annoying because they use "action" in two different senses.

Prof. Shannon: "court"/"iudge"/"clerk": generally it is better to refer to the court as an institution, not
to individuals such as the judge or clerk. See Rules 16(b), to be compared to 16(a); 23(f).

Prof. Shannon: "Issue" as a verb: As a noun, "issue" has a well-established meaning in the Rules.
It should not be used as a verb. The choice to avoid "enter" and "make" seems reasonable, but
"render" would be a better choice.

Prof. Shannon: "Claim" as a verb: "Claim" also has a well-established meaning as a noun. It should
be used as a verb only in the same context. Better choices might be "assert" or "argue." See Rules
26(b)(5), 37(b)(2)(A)(i); 45(d)(2).

Prof. Shannon: "Shall" to "must": "[I]t is not at all clear that 'shall,' as used throughout the Current
Rules, has any meaning other than "must." In every Rule, present "shall" must be rendered as
"must." E.g., Rules 1; 15; 16(d); 25; 33(a)(1); 54(d)(1); 56. The change to "should" in Rule 56 is

particularly suspect in light of the 1986 Supreme Court decisions on summary judgment.

PLAIN, 05-CV-010: Passive Verbs: Still more verbs should be changed from passive to active.
Examples: 26(e)(2) could begin "The party must disclose"; Rule 39(b) could be "The court tries any
issues"; Rule 52(a)(6) could be "The court must not set aside findings of fact."
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PLAIN: Nominalizations: Words are wasted when verbs are turned into nouns. Examples: Rule
16(e) could be "facilitate admitting evidence"; Rule 24(b)(3) could be "the court must consider
whether intervening will"; Rule 49(a)(3) could be "the party demands that it be submitted to the
jury."

PLAIN: "is commenced": Should be "is begun," see Rules 3, (4)(1), 17(a), 63, "elsewhere."

PLAIN: "Knowledge and information": Should be simply "information." For example, Rules
8(b)(5), [I1 (a)], 26(g)(1).

PLAIN: "so": In Rule 5(b)(3), "if a local rule so authorizes it; in Rule 8(b)(5), "must ýy so state."

PLAIN: "statute": "statute" should be "law" - as in Rules 38(a), 45(b)(2)(C), 54(d)(2)(B)(ii), and
elsewhere.

PLAIN: "Compensation": "compensation" should be "payment" -- Rules 43(d),53(b)(2)(E),
71.1 (d)(2)(A)(iv), and elsewhere.

PLAIN: Long Sentences,. A few long sentences slipped through, as in Rules 13(b) and 14(c)(1).
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SUBCOMMITTEE A & B CONFERENCE CALLS: APRIL 3,10,18,2006

Style Subcommittee A met by conference call from 11:00 A.M. Eastern Daylight Time to
4:15 p.m.. Judge Thomas B. Russell chaired the meeting. The members who participated were Hon.
David G. Campbell; Frank Cicero, Jr., Esq.; Prof. Steven S. Gensler; Daniel C. Girard, Esq.; Hon.
C. Christopher Hagy; and Hon. Theodore Hirt. Judge Lee H. Rosenthal, Chair of the Advisory
Committee, also participated. Professors R. Joseph Kimble and Thomas D. Rowe, Jr., participated
as consultants. Jeffrey Barr represented the Administrative Office. Edward H. Cooper joined the
meeting as Advisory Committee Reporter.

A second conference call was held at 2:00 P.M. Eastern Daylight Time on April 18 to
conclude consideration of Rules 16(e) and 38(b). Thomas B. Russell chaired the meeting. The
members who participated were Hon. David G. Campbell; Prof. Steven S. Gensler; Daniel C. Girard,
Esq.; Hon. C. Christopher Hagy; and Hon. Theodore Hirt. Judge Lee H. Rosenthal also participated,
as did Professors R. Joseph Kimble and Thomas D.Rowe, Jr. Jeffrey Barr represented the
Administrative Office. Edward H. Cooper joined as well.

Style Subcommittee B met by conference call from 2:00 P.M. Eastern Daylight Time to 5:00
P.M.. Judge Paul J.-Kelly, Jr., chaired the meeting. The members who participated were Hon.
Nathan L. Hecht, Robert C. Heim, Esq., Hon. Theodore Hirt, and Chilton Davis Varner, Esq.. Judge
Lee H. Rosenthal, Chair of the Advisory-Committee, also participated. Professors R. Joseph Kimble
and Richard L. Marcus participated as consultants. John Rabiej and Jeffrey Barr represented the
Administrative Office. Edward H. Cooper joined the meeting as Advisory Committee Reporter.

Judge Rosenthal noted that the first order of business should be to thank Jeffrey Barr for the
incredible work done to keep the Style Project organized and to present the current package into
organized form.

Discussion of the Rules assigned to each subcommittee was led by the individual members
assigned initial responsibility for each rule. Subcommittee A studied Rules 1-7.1, 16-23, 32-53, and
64-71.1. Subcommittee B studied the remaining rules, as well as the "Style-Substance" Track.

Rule 1

Discussion focused on the question whether Rule 1 should include a statement that the Rules
govern "all civil actions and proceedings." Present Rule 1 refers to "civil suits." "Civil actions" was
substituted as the predominant expression in contemporary usage, and as corresponding better with
the "one form of action" provided by Rule 2. It also is used more than any other expression in the
subject-matter jurisdiction provisions of the Judicial Code beginning with § 1330. "Proceedings"
has no such pedigree. It was added because the Civil Rules may govern some district-court events
that do not seem readily defined as "actions." The example most often used is a Rule 27 petition to
perpetuate testimony.

The Standing Committee Style Subcommittee [SCSSC] voted to remove "and proceedings"
from the first sentence and to remove "and proceeding" from the second sentence. But it suggested
that it would relent if the Advisory Committee feels strongly about retaining these references to
proceedings.

Discussion focused on the shared uncertainty whether adding "and proceedings" would
extend the reach of the Rules to events not now covered, and thus exceed Style Project limits. No
one doubts that the Civil Rules govern Rule 27 petitions. "Civil suits" in the present rule may be
more capacious than "civil actions"; one suggestion was that perhaps we should revert to "civil
suits."
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It was observed that the final paragraph of the Committee Note can remain, whatever
decision is made about "and proceedings." The only change would be to remove the reference to
"and proceedings"; the caution that the change from civil suits to civil actions does not affect
application of the Rules to summary proceedings created by statute would remain.

The question will be reported to the Advisory Committee with a recommendation to adhere

to the SCSSC determination to delete "and proceedings."

Rule 2

There were no suggestions to revise Rule 2.

Rule 3

There were no suggestions to revise Rule 3.

Rule 4

There were no. suggestions to revise Rule 4.

Rule 4.1

There were no suggestions to revise Rule 4.1.

Rule 5

The subcommittee agreed with the SCSSC determination to change the sequence in (a)(3):
"any service required before the filing of an appearance, answer, or claim or apparanc must be
made * * * "

Style Rule 5(d)(2)(B) allows filing to be made by delivering a paper to "a" judge. Present
Rule 5(e) provides for delivery to "the" judge. On the face of the two rules, there might seem to be
a change in meaning for the nearly universal situation in which each case is assigned to a particular
judge. But it was agreed that even under the present rule, one judge may in appropriate
circumstances accept a paper for filing in an action assigned to a different judge. Unavailability of
the assigned judge would be the most common reason. The change to "a" judge clarifies present
meaning, and should remain.

The subcommittee also agreed with another change adopted by the SCSSC in 5(d)(3): "A
paper filed electronically by el 1ctro1 ic m,. is in compliance with a local rule is a written paper * *

Rule 6

Present Rule 6(d) sets the time for serving a-written motion and notice of the hearing unless
the court sets a different "period." Style Rule 6(c) was published with "period," but the SCSSC

approved a suggestion that this be changed to "time." "Time" is used in other rules, but so is
"period." It was observed that "time" seems broader than "period" - a court can set a time either
by specifying a period to act or by specifying a particular day or moment. With a "period," it is

April 17 draft
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necessary to calculate the point that begins the period and the point that ends it. And the change
seems desirable. A court might well want to set the time for serving a motion and notice of hearing
on a specified day rather than within a period. The pending Time Project will consider all of the time
provisions in the Rules. For the present, it seems better to adhere to "time" in this rule.

Rule 7

A question that was extensively explored during earlier Subcommittee and Advisory
Committee discussions was brought back. Present Rule 7(a) does not seem to contemplate authority
to order a reply to a reply to a counterclaim. It purports to be a complete list of permitted pleadings.
Style Rule 7(a) recharacterizes the pleading that responds to ,a counterclaim as an "answer," 7(a)(3),
and authorizes' the court to order a reply to an answer, 7(a)(7). The Committee Note explains that
a reply to a counterclaim answer "may be as useful * * * as a reply to an answer, a thfird-party
answer, or a crossclaim answer." The member who reopened the question did not find any cases that
either refuse to order a reply in this setting or that order a reply. The question seems to be
approached only when a party seeks to escape a failure to make a timely jury demand by filing a
belated "pleading." There is at least Treatise authority for the proposition that a court may allow a
party to file any document the court thinks will be helpful. There may be some additional support
in Rule 16(c), which among other matters authorizes appropriate action to formulate and simplify
the issues, to adopt special procedures to manage difficult actions, and to facilitate in other ways the
just, speedy, and inexpensive disposition of the action. It was agreed that the Style Rule should
remain as it is.

Rule 7.1

There were no suggestions to revise Rule 7.1.

Rule 8

Style Rule 8(a) changes present Rule 8(a)'s reference to a pleading that "sets forth" a claim
for relief to a pleading that "states" a claim for relief. It has been suggested that "states" may
provoke confusion with Rule 12(b)(6) - that Rule 8(a) applies only to a pleading that satisfies the
test for stating a claim upon which relief can be granted. The Subcommittee concluded that "states"
should be retained. If anything, it is desirable to provide a subtle reminder that a pleading is subject
to dismissal if it fails to state a claim upon which relief can be granted.

The Subcommittee approved elimination of several words from Rule 8(a) as unnecessary:
"A pleading that states a claim for relief - whether a ,ot ,i-inial claim, a c•t.erclaimi, a ,.sscla
or a tfluid-pat.y •ladim - must contain * * *."

The Subcommittee also approved rejection of a suggestion that Style Rule 8(a)(3) restore two
words from the present rule: "a demand for judgment for the relief sought * * *." There is no need,
to require that the pleading specifically demand "judgment," nor to enter the conceptual thicket to
determine whether every demand for relief necessarily contemplates a "judgment," even as defined
in Rule 54(a).

It was observed that the Rule 8(c) list exemplifying affirmative defenses lends unnecessary
dignity to many antiquated concepts, but agreed that the Style Project is not the occasion for
addressing these issues.
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Rule 9

Present Rule 9(a) directs that a party raising an issue as to another party's legal existence, or

authority or capacity to sue, "shall do so by specific negative averment, which shall include such

supporting particulars as are peculiarly within the pleader's knowledge." Style Rule 9(a)(2) changes
"specific negative averment" to "a specific denial." The Style convention is to abandon the use of

"aver" and "averment." It was urged that "specific negative allegation" would be little different from
"specific denial." To be sure, if the initial pleading includes an allegation about capacity, authority,
or legal existence, "a specific denial" might be nothing more than the Rule 8(b)(3) direction that a

party who does not make a general denial "must either specifically deny designated allegations or

generally deny all except those specifically admitted." The point of Rule 9(a), however, is that the

initial pleading need not allege anything about these matters. When nothing is alleged, a "specific

denial"'must at least identify the contested issue - lack of capacity, or whatever. And both present

and Style Rule 9(a) require the pleader to state any supporting facts that are peculiarly within the

pleader's knowledge. If the pleader has none, a specific negative averment should be satisfied by

a specific denial. The Subcommittee decided to retain "specific denial," but to bring this question
to the Advisory Committee.

Rule 10

The styling of Rule 10(c) provoked initial uncertainty about the references to "exhibits" in

the present rule. The Style Rule referred instead to instruments attached. The Subcommittee agreed
with the SCSSC action approving revision of the second sentence to read: "A copy of a written
instrument attached that is an exhibit to a pleading is a part of the pleading for 'all purposes." This

change avoids treating as exhibits things attached to a pleading but not exhibits - a Rule 7.1,
disclosure statement, for example, may be attached to a pleading. The change also avoids any
negative implication that a court cannot treat as part of the pleading an instrument that is not attached
to the pleading - marny cases, for example, treat' an uncontested contract referred to in the pleadings
as part of the pleadings even though no party actually attaches the contract. The change in the rule
text will be carried through in the tagline: "(c) Adoption bylReference; Attached Exhibit histarnnent."

Rule 11

A comment, based on experience with tactical name-shiffing by an attorney, suggested that
Rule 11 (a) should require signature "in the attorney's individual name." The Subcommittee rejected
this suggestion, concluding that the word would not add any effective control of conduct better
regulated by the rules of professional responsibility - it is the individual name that would be
fiddled.

Rule 11 (a) calls for signature by a party who is not represented, and at the end provides for
correction after omission of a signature is called to the "party's attention." The Subcommittee agreed
that there is no need add a word to repeat that this provision refers to the "unrepresented party's
attention."

Style Rule 1 Ie()(1), as published, referred to needlessly increasing "the litigation costs."
Present Rule 1 l(b)(1) refers to "the cost of litigation." Comments suggested that there may be a
difference between these concepts - "the cost of litigation" clearly extends beyond taxable costs,
while "litigation costs" may be read to include only taxable costs. The Subcommittee agreed to this
change: "needlessly increase the cost of litigation costs."
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The Subcommittee also agreed to shift two words in Style Rule 1 (b)(4): "are reasonably
based on belief or a lack of information orbelief.. As published, the rule literally referred to a lack

of belief.

Rule 12

Earlier deliberations concluded that the Style Project is not the occasion to attempt to
reconcile the tension between Rule 12(b)'s assertion that every defense must be asserted in a
responsive pleading and Rule 12(h)'s permission to raise some defenses not asserted in a responsive
pleading. That decision was confirmed.

An SCSSC-approved revision of Style Rule 12(e) was adopted: "or issue any other
apppriate order that it co .ders appropriate."-. Although the requirement that the order be
appropriate might seem to restrict district-court authority more tightly than a mere requirement that
the court consider the order appropriate, this usage conforms to standard style conventions.

The Subcommittee approved changes in the taglines for Rule 12(g) and paragraph (g)(1): "(g)
Joining Motions ,l,, Defens a I, and "(1) Right to Join ,,onsolidht.,
Defenses." Misgiving was expressed on the ground that "'joinder" is a concept peculiarly used for
claims and parties, but this concern was obviated on reflecting that the text of (g)(1) says that
motions may be "joined."

The Bankruptcy Rules Committee suggested that the Rule 12 Committee Note should include
a paragraph stating that former subdivision (c) was divided into Style Rule subdivisions (c) and (d),
while former subdivision (d) has become Style Rule subdivision (i). They feared that without this
pointer, future researchers - and even readers of cases -- might be confused. Confusion would
extend beyond Rule 12 to Bankruptcy Rule 7012. The Note paragraph would be brief: "Some
subdivisions have been redesignated. Former subdivision 12(c) has been divided into new 12(c) and
(d), while former subdivision 12(d) has become new 12(i)." Discussion of this suggestion began
with concern that the Committee Notes have been used to flag only a small number of the
redesignations - the Note for Rule 25, for example, notes transfer of part of Rule 25 to Rule 17.
If these explanations proliferate, it may be necessary to translate the chart of redesignations into
Committee Notes. Faced with uncertainty whether there would be special problems with Bankruptcy
Rule 7012, the Subcommittee decided not to add language to the Committee Note, but to notify the
Advisory Committee that the Note might be expanded if the Bankruptcy Rules Committee can point
to distinctive features of the Bankruptcy Rules that make this change especially suitable for express
Note language.

The Subcommittee approved making a reference in the Committee Note more specific:
"Former Rule 12(a)(4).A) referred to an order ** *f"

Rule 13

Published Style Rule 13(b) provided that "A pleading may state as a counterclaim any claim
against an opposing party." A comment expressed concern that this might be read to undo the
compulsory provision of Rule 13(a), making all counterclaims permissive. The SCSSC approved
a revision that the Subcommittee adopted: "A pleading may state as a counterclaim against an
opposing party any claim that is not compulsory against an opposing party."
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Rule 14
There were no suggestions to revise Rule 14.

Rule 15
There were no suggestions to revise Rule 15.

Rule 16

Note 29 of the discussion draft asks how the separate 120-day and 90-day periods in (b)(2
relate to each other. It was agreed to accept the suggestion approved by the SCSSC: "but in any
event within the earlier of 120 days after any defendant has been served with the complaint and
within 90 days after any defendant has appeared."

Subdivision (c)(1) carries forward a qualification from the present rule: "If appropriate, the
court may require that a party or its representative be present or reasonably available by telephone
to consider possible settlement." SCSSC agreed to retain "if appropriate." It was recognized that
generally the Style Project has deleted references to "appropriate" judicial actions, since the Rules
should not be interpreted to authorize inappropriate actions. It also was recognized that there may
be less need now than formerly to emphasize the sensitivity of mandating that a party be available
to consider possible settlement. But some litigants legitimately reject any possibility of settlement,
while large organizations maybe structured in ways that make it difficult to authorize any individual
to do anything meaningful with respect to settlement. The United States often encounters this
difficulty. It was agreed to carry forward "if appropriate," but to report this departure from common
drafting standards to the Advisory Committee.

Present Rule 16(e) says that after any Rule 16 conference "an order shall be entered reciting
the action taken." The Style Rule changes this to "should issue an-order." Rule 16 provided the
occasion for a lengthy discussion of the approach to substituting "must," "may," or "should" for
"shall." This "shall" was rendered as "should," not "must," because it often happens that a pretrial
conference is held without a reporter, a record, or an order. A settlement conference, for example
may not be an appropriate occasion for entering an order to recite "action taken." It was agreed tha
"should" will remain in the Style Rule.

Present Rule 16(e) addresses the effects of an order entered after a pretrial conference by
distinguishing between two types of conference. An order "'following a final pretrial conference shal
be modified only to prevent manifest injustice." An order after any other pretrial conference controls
"unless modified by a subsequent order." Style Rule 16(e) carried forward language close to the
present rule in addressing an order entered after a final pretrial conference. A comment observed
that this language might be read to apply to any order entered during the period following a final
pretrial conference, not only an order reciting the action taken at the conference. The SCSSC
approved a change to say that an order "reciting the action taken at the conference" may be modified
only to prevent manifest injustice." The difficulty with this language, however, is that an order
embodying the results of a final pretrial conference may not "recite[] the action taken," but stil
should be modified only to prevent manifest injustice. It was decided that better wording should be
developed and recommended to the Advisory Committee. The thought will be that the specia
standard should apply to an order implementing the action taken at the conference.

Discussion at the April 18 meeting focused again on the level of specificity required to
invoke the "manifest injustice" standard for modifying a final pretrial conference order. Present Rule
16(e) refers simply to "the order following a final pretrial conference." These words do not speak
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clearly to the relationship between things done at the final pretrial conference and the order.
Although present Rule 16(e) also says that any pretrial conference order "shall * * * recit[e] the
action taken," the present rule can be read to apply the manifest-injustice-action standard to actions
taken at the final pretrial conference but not explicitly recited in the order. It also could be read to
apply the standard only to matters actually recited in the order, as the SCS SC revision of Style Rule
16(e) would do.

Discussion of Rule 16(e) was tied to discussion of Rule 36(b). The currently proposed
version of Style Rule 36(b) adopts a Rule 36 standard for withdrawal or amendment of an admission,
but is "[s]ubject to Rule 16(e)." The effect of a final pretrial conference order on an admission will
depend on the choice made in drafting Style Rule 16(e). If Rule 16(e) applies only to things
specifically recited in the final pretrial conference order, a Rule 36 admission is subject to the Rule
16(e) standard only if recited in the order. If Rule 16(e) refers only to modifying a final pretrial
conference order, specific recital may or may not be necessary; whatever interpretation the present
rule bears will carry forward. But it is possible to separate Rule 36(b) further from Rule 16(e) by
dropping the reference to Rule 16(e) and adding a specific new sentence: "But the court may permit
withdrawal or amendment of an admission adopted at a final pretrial conference only to prevent
manifest injustice."

It was noted that some courts direct the parties to prepare a final pretrial conference order that
includes stipulations and exhibits; Ru~le 36 admissions commonlyare identified 'as one or the other.
Responsibility for ensuring that the final pretrial conference order actually recites admissions that
are to be bound by the manifest injustice standard might fairly be placed on the parties and shared
by the court in this way.

Another observation was that a final pretrial order may be adopted by means that do not
involve an actual meeting or conference call with thejudge. It would be possible to address the Rule
16(e) standard to a "final pretrial order." But Rule 16, and Rule 16(e) specifically, deal with pretrial
conferences. An informal process still may be a pretrial conference; if so, Rule 16(e) properly
applies. But there may be other orders that are pretrial orders, are intended to be final, but probably
should not be subject to revision only for manifest injustice. It was concluded that Rule 16(e) should
not refer generally to a "final pretrial order."

Concern was expressed, on the other hand, that we should not venture into these uncertainties
in the name of Style. The conclusion at the end was that Style Rule 16(e) should read: "The court
maymodify an order issued aft~ a final pretrial-conference order only to prevent manifest injustice."
Rule 36(b) will remain as published, minus the mistaken reference to Rule 16(d): "Subject to Rule
16(d)-an (e), the court may permit withdrawal or amendment *** "

Rule 17

Present Rule 17(a) provides that "no action shall be dismissed" because not prosecuted by
the real party in interest unless specified conditions are met. Style Rule 17(a)(3) says "the court may
not dismiss." It was agreed that "'may not' Works as words of authority." The Subcommittee agreed
with the SCSSC determination to leave the Style Rule as published.

Rule 18

The SCSSC rejected a suggestion that words could be saved, in parallel with a change
recommended in Style Rule 8(a): "A party asserting a claim, cunteU.rlaimii, c.oss.lahn, or thi.d-paty
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elaim may join * * *.", That choice was accepted - it is useful to spell out the details because the

breathtaking freedom ofjoinder allowed by Rule 18(a) is not always appreciated by infrequent users.

The narrow limits on a permissible crossclaim, for example, may distract attention from the effect
of Rule 18(a) - once a permissible crossclaim is asserted, the crossclaimant may add any additional
claims it has without regard to the absence of any relationship to anything else in the action. But it
was asked whether the published version confusingly implies that a counterclaim and the other
identified items are not a "claim." This potential implication could be'dispelled by adding em dashes
and two words: "a claim, - including a counterclaim, crossclaim, or third-party claim - may join
•* * " This alternative will be presented to the Advisory Committee in a footnote.

Rule 19

Rule 19(b) presents a question that plagued the Subcommittee. Rule 19(a)'s caption, both
present and Style, refers to persons to be joined "if feasible." Rule 19(a) does not use these words.
Present Rule 19(b) also does not use these words; it directs the decision to be made if it is not
possible to join a person "described in subdivision (a) * * *," But its caption does refer to the
determination to be made "Whenever Joinder Not Feasible." It was suggested that Style Rule 19(b)
should be revised so as not to use a word absent from the text of Rule 19(a): "If a person who is
required to be joined if-feasible under Rule 19(a) cannot be joined * * *." The SCSSC rejected this
proposed amendment, relying-on the general aversion Ito cross-references within a Rule. The
Subcommittee agreed with the SCSSC determination.

Rule 20

Both present Rule 20(a) and Style Rule 20(a)(l)(B) refer to common questions that "will"
arise in the action. A comment suggested that "may" would be more accurate - party joinder is
usually accomplished at the beginning of an action when the existence of common questions is only
a prediction. The Subcommittee agreed with the SCSSC determination that "will" accurately
expresses the forward-looking character of the thought.

Rule 21

There were no suggestions to revise Rule 21.

Rule 22

The Subcommittee approved the SCSSC's style revision: "The remedy it this rule provides
is in addition to *

Rule 23

The Subcommittee determined to make one additional change to supplement a change
approved by the SCSSC. Style Rule 23(a)(3) will read: "The claims or defenses of the representative
parties-! are typical of the elass claims or defenses of the class;" The SCSSC considered and
approved the change from "class claims" in order to restore present Rule 23(a)(3)'s "claims or
defenses of the class.'1 This change was recommended by the Burbank/Joseph group on the view that
"class claims or defenses" seems to focus on the claims or defenses that are common to class
members, without regard to the fact that class members may have many additional claims that the
representative parties' claims do not typify. Focus on the claims or defenses of the class, as in the
present rule, suggests more strongly that all members of the class must have like claims. The
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subcommittee concluded that it would be better to restore all of the current rule's language. There

is a lot of case law interpreting the rule. A change, however convenient possessive-form drafting

may be, will lead to wasteful reargument. It was further agreed, however, that references later in the
rule to "class members" and the like can remain.

The Burbank-Joseph group made a complex suggestion to modify Style Rule 23(c)(3)(B).

The suggestion, described in the next sentenice, was rejected by the SCSSC and the Subcommittee,
as were variations. It would make the rule say that the judgment in a Rule 23(b)(3) class action must
"include and specify or describe those to whom the Rule 23(c)(2) notice was directed; who have not

requested exclusion, and whom the court finds to be class members." This suggestion corresponds
to the use of"and" tojoin these three elements in present Rule 23(c)(3) which says that the judgment
"shall include and specify or describe those to whom the notice provided in subdivision (c)(2) was
directed, and who have not requested exclusion, and whom the court finds to be members of the
class." The concern is that it must be clear that'a putative class member who has requested exclusion
is not included in the judgment. But it was concluded that the comma in the Style Rule series of
three items does not confuse that issue. It is as if romanette numbers were used to separate the items:
"those (i) to whom the Rule 23(c)(2) notice was direct, (ii) who have not requested exclusion, and
(iii) whom the court finds to be class members." As a practical matter, most judgments are prepared
by the parties upon settlement and scrupulously include these required elements.

Style Rule 23(d) began without a word that would be supplied by a suggested edit: "In
conducting a class action ** *." Discussion of the edit raised the question whether the reference to

a "class action" might be read to limit this subdivision to the period after certification is granted. The
present rule, "in the conduct of actions to which this rule applies," does not create that difficulty.
It is clear that the general powers recognized in subdivision (d) apply to the period before
certification. The court mayneedto enter orders protecting putative class members or to address any
number of other issues. It was concluded that the rule text should be simplified: "In conducting a
elass an action under this rule ** *." The heading for subdivision (d) will be changed in parallel:
"Conducting the Class Action."

Footnote 40 of the materials set out a proposed revision of Rule 23(e) that would strip out
many words. One Subcommittee member observed that it had been difficult to follow this more
compact version - the repeated reliance on "it" to refer to a proposed settlement, voluntary
dismissal, or compromise forced repeated references back. The SCSSC left this question to the
Advisory Committee. The Subcommittee recommends against adoption.

A proposed edit to Style Rule 23(h)(1) added words to specify that it is the movant for
attorney fees who must serve notice of the motion: "The movant must serve Nnotice of the motion
must be•serv on all parties** *" The change was challenged on the ground it need not al ways
be the movant who serves notice. The motion may be served in conjunction with other notices.
Often the notice of a motion for attorney fees goes out with the Rule 23(e) notice of settlemenit -

typically it is the defendant who sends out the Rule 23(e) notice, not the person moving for fees. It
was agreed that the passive voice should be restored: "Notice of the motion must be served on all
parties** * "

Rule 23.1
There were no suggestions to revise Rule 23.1.

Rule 23.2
There were no suggestions to revise Rule 23.2.
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Rule 24

There were no suggestions to revise Rule 24.

Rule 25

Present Rule 25(a)(1) says that unless a motion to substitute is made within 90 days after
death is suggested on the record, "the action shall be dismissed as to the deceased party." Style Rule
25(a)(1) as published said that the action may be dismissed. Comments suggested that Rule 25
establishes a mandatory duty to dismiss -that the rule should say "must." Subcommittee discussion
reflected divided views. One view agreed with the comments -if there is no substitution, the action
must be dismissed as to the deceased party because there is no party to carry on the litigation even
though the claim survives. The other view was that "must" may cause some unnecessary confusion.
Rule 6(b) clearly allows extension of the time to move to substitute, even if the request for extension
and motion are made after expiration of the 90-day period allowed by Rule 25. A statement that the
action "must" be dismissed may seem to conflict with Rule 6(b). A mid-range view was that the
action must be dismissed as to the deceased party if there is no motion to substitute, but that even
a tardy motion to substitute can forestall dismissal, so long as the motion is made before dismissal.
Part of the uncertainty arises from the variety of circumstances in which the question may arise. If
the decedent was the sole claimant or defendant, failure to move to substitute may reflect tacit
recognition that the action is being carried on by a representative. If there are multiple parties, even
service of a statement noting the death may not stir prompt reaction, particularly if the decedent had
been seen as a minor participant. The Subcommittee decided to carry forward with "may," and to
add a paragraph to the Committee Note:

Former Rule 25(a) provided that "the action shall be dismissed as to the deceased
party" unless the motion for substitution is made not later than 90 days after the death
is suggested on the record. "[S]hall" becomes "may" in the amended rule to reflect
the court's discretion to extend the time under Rule 6(b). The court may extend the
time on motion made after the 90-day period has expired if excusable neglect caused
the failure to move for substitution within the 90-day period.

This question is recommended for consideration by the Advisory Committee.'

Both present and Style Rule 25(a)(2) refer to a claim that survives only "to" a remaining
party. Brief discussion agreed that "to" is better than "for" or "in."

Rule 26
The dispositions reflected in footnotes 42 through 46 of the draft were all approved. Several

of these addressed the global use of "stipulation.", Note 42 approves an addition to 26(a)(1)(A)(iv):
"to satisfy all or part of a possible judgment in the action**

Discussion turned to a revision that was not discussed in a footuote. Rule 26(a)(l)(C) refers
to the Rule 26(f) conference. The revision would have made it "the Rule 26(f) parties' conference."
Professor Kimble wants to put an identifying name with the reference; simply using, a rule number
as an adjective does not give a sufficient cue. Rule 26(f)(4) refers to it as "the parties' conference.',
It was agreed that "parties"' should be transposed - it will be "the parties' Rule 26(f) conference."
(It was later agreed that the tagline for Rule 26(f) would be changed to "Parties' Conference.")

'The draft considered by the Advisory Committee before publication said "must." See Style
429F, in the agenda materials for the October 2003 meeting. The minutes for that meeting do not
reflect any discussion of this problem, see pp. 12-13 in the April 2004 agenda book.
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Rule 26(a)(2)(B) provoked a comment based on fear that the Style draft did not capture the
interpretation in several cases that an expert-witness disclosure report must reveal not only the
compensation paid to the witness but also the compensation paid to others who undertake studies
to support the witness's testimony. The present rule refers to "the compensation to be paid for the
study and testimony." The proposed revision would have had the Style Rule read: "a statement of
the witness's compensation to be paid for study and the witness's testimony in the case." It was
agreed that it would be better to fall back closer to the present rule, deleting any reference to the
witness: "a statement of the witness' compensation to be paid for the2 study and testimony in the
case."

The Subcommittee rejected the suggestion that paragraph 26(a)(2)(D) should be deleted as
redundant. The reminder of the Rule 26(e) duty to supplement expert-witness disclosures is
important enough to justify the redundancy, in part because the duty to supplement an expert trial
witness's deposition may be forgotten in reflection of the general rule that Rule 26(e) does not
require supplementation of deposition testimony.

Comments suggested that present Rule 26(a)(5) should be restored, preferably to become a
new Style Rule 26(b)(1)(A). The comments rested on the theory that some lawyers argue that Rule
36 requests to admit and Rule 45 nonparty subpoenas are not discovery devices and are not subject
to the close of discovery periods. This argument was put aside on the ground that the court can
control such questions in the scheduling order. But it was urged that Rule 26(a)(5) is more than an
index of the discovery methods. It was all of Rule 26(a) when disclosure was added in 1993, and
was carried forward as paragraph (5) - displaced downward by the new disclosure provisions -
to protect against arguments that disclosure had somehow displaced the right to discovery. The
Subcommittee agreed to revise the Committee Note. The first sentence of the second paragraph will
be revised: "Former Rule 26(a)(5) served only as an index of the discovery methods provided by later
rules. It was deleted as redundant." A new third sentence will be added, subject to Advisory
Committee approval: "Deletion does not affect the right to pursue discovery in addition to3

disclosure."

Style issues presented by footnotes 50, 51, and 52 were resolved by accepting/the SCSSC
decisions to leave the Style Rule provisions as published.

A proposal was made to revise Style Rule 26(b)(3)(C) to eliminate an explicit cross-
reference, substituting an implicit cross-reference: "Any party or other person may, on request and
without the M showing required under Rule 26(j4 A) b•, ,, obtain** * " The Subcommittee,
agreeing with the SCSSC, approved an alternative revision: "may, on request and without the
required showing equird under1 Rule 26(b)(3)(A), obtain **

2 My notes are unclear. I think we did not talk about restoring "the." It is in the present rule, and

bears on the question whether disclosure includes compensation paid not to the witness but to others.
Omission of "the" reinforces the conclusion that all related study must be disclosed, but the result
may go too far. All study? Including that not considered by the witness?

3 These words are sensitive. Disclosure may affect discovery practice. Production of documents
by disclosure, for example, should affect resort to Rule 34, enforced if need be by 26(b)(2)(B) or
26(c) orders. We might say something like "disclosure does not displace discovery," but that could
be read to imply greater limits on discovery than should be.
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Present Rule 26(b)(4)(B) provides that discovery of experts consulted in preparation for trial
and not to be used as trial witnesses can be had "only" as follows. "Only" was omitted from the Style
Rule. Restoration of "only" was urged. It is not necessary on fine interpretation of fine drafting.
But there is a risk that fine drafting will not command fine interpretation. Without "only," the
statement that discovery can be had either as provided by Rule 35(b) or on showing exceptional
circumstances might be read as an illustration of examples, not an exclusive' set. The Style Draft is
a good job of untangling a very long sentence in the present rule. And the structure should imply
exclusivity: the rule begins "ordinarily may not," and concludes "but may" in two instances. This
is similar to Style Rule 26(b)(3), but with one difference- (b)(3)(A) says "but *** those [work-
product] materials may be discovered if:" The Subcommittee concluded that "only" should be
restored: "But a party may do so only: * * *" While drafting purists would agree that "only" is
unnecessary, practicing lawyers would agree that it provides an important protection against
misreading.

Style Rule 26(b)(5)(B) carries forward the present rule's requirement that a "privilege log"
describe the nature of"communications" withheld as privileged. The Subcommittee agreed with the
SCSSC that "communications" should be retained. Discovery and privilege extend beyond the other
categories, "documents" and "tangible things," included in the rule.

The Subcommittee approved addition of one word to 26(b)(5)(B): "describe the nature of*
• * tangible things not produced."

A much-debated question addressed to Rule 26(e) was renewed by public comments. The
present rule defines the duty to supplement as one "to include information thereafter acquired." The
Committee Note states that the "thereafter acquired" limit was deleted from the Style Rule because
actual practice ignores it. When a lawyer becomes aware of relevant and responsive information not
included in an earlier discovery response, the response is supplemented. People do not pause to
determine when the information was acquired. And there are real problems in any approach that
attempts to apply the rule that a duty to supplement arises only when a party "learns" that the
response is incomplete or incorrect. The "learns" element is carried forward in the Style Rule, as it
must be; the Style Project could not expand the duty to supplement by creating a duty to inquire
further. "Thereafter acquired" further complicates the problem, however. A bit of information may
have been in a party's paper or electronic files all along, only to be found after the initial discovery
response. Is the information "thereafter acquired"? So long as the party recognizes that it makes the
initial response incomplete or incorrect, should there not be a duty to supplement? But can it be said,
with the confidence required by the Style Project, that eliminating the uncertainty created by
"thereafter acquired" does not change the meaning of Rule 26(e)? The Subcommittee decided to
refer this possible revision to the Advisory Committee: "must supplement or correct its disclosure
or response to include later-acquired information. The party must do so: * * * The thought was
expressed that the Style Rule was desirable as published, but care must be taken in deciding whether
it is faithful to Style Project constraints.

The Subcommittee approved a style revision of the Rule 26(f) tagline: "(f) Parties'
Conference of the•Parties;

Style Rule 26(g)(1)(A) carries forward the present rule's provision that the signature on a
disclosure certifies that the disclosure is complete and correct "as of the time it is made." The
Subcommittee rejected as substantive a change approved by the SCSSC that would have changed
this to a certification that the disclosure is complete and correct "when" it is made. "When" could
be misread to require that an initial disclosure be complete and correct. But Rule 26(a)(1)(E)
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expressly limits the disclosure duty to "the information then reasonably available." A party must
make initial disclosures even though it has not fully investigated its case, and even though another
party has made inadequate disclosures or has failed to make any disclosures. It is clear that an initial
disclosure need not be complete and correct when it is made. The Subcommittee further concluded
that rejection of this revision does not require consideration by the Advisory Committee.4

Style Rule 26(g)(1)(B)(ii) was revised to conform to a parallel change made in Rule 11: "not
interposed for any improper purpose, such as to *** needlessly increase the litigation co cost of
litigation."

The Subcommittee approved a revision of Style Rule 26(g)(2) earlier approved by the
SCSSC. The problem arises from translating the present rule's statement that a party is "not * * *
obligated to take any action with respect to" an unsigned disclosure or discovery request, response,
or objection. The Style Rule says "has no duty to respond." But reactions to properly signed
disclosure or discovery activities extend beyond "respond." It also is useful to correct the inadvertent
reference in the Style Rule to "the other party" - there may be plural parties who need not act: "The
.our.t .•.ust •ut•ik Other parties have no duty to act on an unsigned disclosure, request, response, or

objection until it is signed, and the court must strike it unless tdieomission a signature is promptly
correcte supplied after being the omission is called to the attorney's or party's attention. Untilthe
signatmei. s piUvid•d, the other pa•ty hias io duty tU respond-."

Rule 27

There were no suggestions to Revise Rule 27.

Rule 28

There were no suggestions to revise Rule 28.

Rule 29

The Subcommittee noted the global issue underlying the use of "stipulate" in Style Rule 29.

Rule 30

Present Rule 30(b)(5) provides that a deposition notice may be accompanied by a request
"made in compliance with Rule 34," and then concludes with a sentence stating that "[t]he procedure
of Rule 34 shall apply to the request." Style Rule 30(b)(2) compressed this to a statement that the
notice "maybe accompanied by a request complying with Rule 34." A comment suggested that this
economical statement may not accurately convey the message that Rule 34 controls the request. The
Subcommittee agreed to this change: "maybe accompanied by a request complying with under Rule
34***"

The global-convention use of "stipulate" in Rule 30(b)(4) and (5)(A) was noted.

4 That is indeed what the Subcommittee decided. But the discussion did not, at that point, account
for the fact that substitution of "when" was approved by SCSSC. We owe it to SCSSC to include
an explicit footnote describing the Subcommittee action.
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Style Rule 30(b)(5) directs that at a deposition recorded nonstenographically the officer "must
repeat the items in Rule 30(b)(5)(A)(i)-(iii)" at the beginning of each unit of recording medium. The
Subcommittee discussed a suggestion that rather than expressly refer to these three items in
subparagraph (A) the rule should refer to the "first three listed items." It was agreed that the explicit
cross-reference works better than an implicit backward reference. The reference to 30(b)(5)(A)(i)-
(iii) will remain.

Rule 30(b)(6) provides that a party "may" designate an organization as deponent "and
describe with reasonable particularity" the matters for examination. The Subcommittee agreed to
add one word "and must describe with reasonable particularity." Although "must" has no counterpart
in the present rule, practice clearly establishes the mandatory character of this requirement. An
organization can designate and prepare witnesses only as to matters described with reasonable
particularity.

Rule 31

The global use of "stipulated" in rule 3 1(a)(1)(A) was noted.

Another global convention was noted in Rule 31(a)(5). Present Rule 31(a)(4) allows
extensions of time "for cause." The Style Rule allows extensions "for good cause." Although
"good" seems an intensifier, this is the formula that has been adopted for global use.

Rule 32

It was agreed that for the sake of consistent expression, Rule 32(d)(4) would be changed as

follows: "made promptly after the defet error or irregularity becomes known** *."

Rule 33

It was noted that Style Rule 33(a)(1) is another instance of the global issue - "stipulated"
is used without adding "in writing."

It has been suggested that by eliminating the present rule's "necessarily," Style Rule 33(a)(2)
goes too far: "An interrogatory is not necessarily objection able merely because it asks for an opinion
•* * " The concern is that an interrogatory may improperly seek opinions - as one example, a

party might seek the opinion of an expert whose opinions are protected against discovery by Rule
26(b)(4)(B). It was agreed that this is not a problem. "[Mierely" draws the distinction: it is proper
to ask for opinions in many circumstances, so an objection is not available merely because an
opinion is sought. But if there are other grounds to object to discovery of an opinion, they remain
available.

Accepting the SCSSC action, the Subcommittee joined in rejecting an edit that would have
removed a few words from Style Rule 33(b)(4): "The grounds for objecting to an interrogatoi must
be stated * * *."

A longstanding problem was briefly reopened by the question whether an improper change
is made by Style Rule 33(c). Present Rule 33(c) allows use of interrogatory answers "to the extent
permitted by the rules of evidence." Style Rule 33(c) changes this to the "Federal Rules of
Evidence." Earlier discussions, mostly focused on Rule 32, suggested that the Federal Rules of
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Evidence are not all-inclusive, that there are some settings in which matters of evidence are answered
outside the formal rules. And of course there are inevitable Erie problems, even as to matters that
seem to be addressed by the Federal Rules of Evidence. But both in Rule 33 and Rule 32 it was
decided that the Style Rules should refer only to the Federal Rules of Evidence. This question is part
of the larger question of better integrating the evidence provisions that remain in the Civil Rules with
the Federal Rules of Evidence. It seems better not to attempt further resolution as part of the Style
Project.

Rule 34

As noted with Rule 45, Professor Kimble proposes a first new sentence for Style Rule 34(a):
"In these Rules, an inspection of documents, tangible things, or land includes the right to copy, test,
sample, measure, survey[,] or photograph." The purpose of this definition would be to enable a
simple reference to "inspection" throughout the discovery rules that invoke Rule 34, displacing the
many and inconsistent descriptions that have survived into the Style Rules. It was agreed that this
proposal would be presented to the Advisory Committee, but that it is not supported. The SCSSC
concluded that it is too late to make this change. The question was considered extensively in drafting
the e-discovery amendments. And reliance on definitions has been resisted throughout the Style
Project. So it was suggested that the infrequent practitioner should not be obliged to understand on
reading Rule 45 that a reference to "inspection" carries all of the meaning to be found only in Rule
34(a).

Professor Kimble also sought to reopen the choice made to define electronically stored
information separately from the definition of "documents" in Rule 34(a)(1)(A). This choice was
vigorously debated in the Advisory Committee, rehearsed for the Standing Committee, and resolved.
The e-discovery version of Rule 34 is scheduled to take effect on December 1,2006. A change one
year later with the Style Rules would disrupt implementation of the 2006 rule. The subcommittee
agreed with the SCSSC that it is too late to attempt to reopen this question now. At the same time,
great appreciation was expressed for Professor Kimble's contributions to making the discoveryrules
much easier to use.

Rule 35

Present Rule 35(b)(3) refers to an examination "made by agreement of the parties." It was
agreed that whatever global resolution is finally achieved in referring to "stipulations," it is better
to revert to "agreement" here. The emphasis is on informal, out-of-court agreement to a Rule 35
examination, bringing actual practice close to the general conduct of discovery among the parties-
without need for a court order. The change from the published version will be: *** * applies also
to an examination made by the parties' stipulation agreement, unless the stipulation agreement states
otherwise." But this change should be discussed by the Advisory Committee. The present rules are
"wildly inconsistent" in referring to agreements, stipulations, and other equivalents. The general
Style choice has been to refer to a "stipulation," without the common "written" or "in writing" or "on
the record." It has been recognized, however, that specific contexts may justify a different word.
The recommendation for, "agreement" in Rule 35 rests on the belief that the context makes
"agreement" a better concept. An effort will be made to determine what other 'contextual
substitutions have been made for "stipulation" in different rules. Each application should be
considered anew.
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Rule 36

Rule 3 6(a) now provides that a request to admit the genuineness of a document must include
a copy of the document unless a copy is "otherwise furnished or made available for inspection and
copying." Style Rule 36(a)(2) carries forward "inspection and copying." The SCSSC determined
to retain "and copying," in face of the family of suggestions that a means should be found to establish
a uniform and non-repetitive formula throughout the rules. Discussion agreed that copying is an
important part of the process, and ought not be left to implication from "inspection." "and copying"
will remain in the Style rule.

A small change in 36(a)(4) adopted by the SCSSC was approved. The rule will track the
familiar sequence better if it reads: "may assert lack of infornration or knowledge or information as
a reason ****"

The SCSSC approved a revision that combines paragraphs (5) and (6), renumbering (7) to
become (6), with some editing. Professor Kimble suggested some further editing. Revised
paragraph (5) is recommended as follows:

(5) Objections. The grounds for objecting to a request must be stated. (6) Matter
Pi-esetii a T rial fssu. A party must not object to- arequest solely on the ground
that it the request presents a genuine issue for trial. The party may deny the matte
Uo state why it cannot admit O r den. -

Deletion of the final sentence was approved on the ground that it is redundant with paragraph (4),
which describes the duty to answer and establishes the right to assert a lack of knowledge or
information. The Advisory Committee will be informed of this recommendation.

Published Style Rule 36(b) addressed the court's authority to permit withdrawal or
amendment of a matter admitted, "Subject to Rule 16(d) and (e)." Comments pointed out that Rule
16(d) does not establish any limit - it allows modification of a pretrial order as the court wills.
Rule 16(e), on the other hand, permits modification of an order issued onthe basis of a final pretrial
conference "only to prevent manifest injustice." The SCSSC approved an amendment striking the
reference to Rule 16(d), so Rule 36(b) would read: "Subject to Rule 16(d) mid (e) * * *." Discussion
observed that this drafting accomplishes the desired limit--- an admission adopted at a final pretrial
conference should be amended or withdrawn only under the "manifest injustice" standard of Rule
16(e). But this sort of drafting clearly forces readers back to Rule 16(e), and may confuse some
readers as to the interplay between the two rules. An alternative suggested in the materials was to
authorize the court to permit withdrawal or amendment, "but an admission incorporated in a final
pretrial order may be amended only under Rule 16(e)." This version uses more words, but clearly
conveys the thought. It was objected, however, that an admission may be adopted at a final pretrial
conference without incorporating it in a final pretrial order. One reaction was that the drafting choice
should be postponed until Rule 16(e) is redrafted in line with the suggestions made at this meeting.
The general suggestion is that Rule 16(e) should be amended to apply to modification of an order
"implementing" the action taken at a final pretrial conference. That might suggest a different
approach in Rule 36(b) - something like "but an admission adopted at a final pretrial conference
may be withdrawn or amended only under Rule 16(e)." The current draft revision may be more
attractive - "Subject to Rule 16(e) * * *." The question will be submitted to the Advisory
Committee. (The Subcommittee agreed at the April 18 conference call meeting that Rule 36(b)
should remain: "Subject to Rule 16(d)-and (e) * * *." See Rule 16 above.)
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Rule 37

Published Style Rule 37(a)(3)(B) adds a word not found in present Rule 37(a)(2)(B). It
includes a motion to compel "production"; the present rule refers only to an order compelling
inspection. Concern was expressed that adding "production" may imply that a party holding
discoverable documents may be required to pay for duplication and transportation. The SCSSC
agreed to retain "production," but observed that the Advisory Committee might want to decide
whether this is no more than a style matter. Some arguments were made to retain "production."
"Produce" appears in Rule 34(a)(1); it is understood that this means production on terms that comply
with the Rule 34(b)(1)(B) part of the request that specifies a reasonable time, place, and manner for
performing the inspection. "Production," moreover, will occur only as directed by the Rule 37(a)
order; the terms can be worked out in the order process. "Production" also helps to enforce the
pending Rule 34 amendment that provides for testing and sampling documents. The subcommittee
nonetheless concluded that "production" should be omitted. It is not in the present rule. Style Rule
37(a)(3)(B)(iv) says only that the motion to compel may be made if a party fails to respond that
inspection will be permitted, the same condition as in present Rule 37(a)(2)(B). "Production for
inspection" was suggested, but resisted because inspection may be sought of things that are not really
"produced" - physical premises. It also was observed that "inspection" has a special meaning that
suffices without any need for "production"; inspection follows from production. The Subcommittee
agreed to delete "production."

Both present Rule 37(c)(1) and Style Rule 37(c)(1) use "disclosed" in two senses that may
cause confusion. The first sense is failure to "disclose" within the meaning of Rule 26(a) disclosure.
The second is to failure to supplement discovery, not a matter of Rule 26(a) disclosure. A proposed
correction was: "the party is not allowed to use as any unrevealed information or witness to supply
evidence on a motion, at a hearing, or at a trial any witness o inbnatiu, not so d•s,•losd, unless
* * *." The SCSSC approved this change. It was agreed that the new words dispel the confusion,
but "unrevealed" is not a pleasing word. It was concluded that Style Rule 37(c)(1) instead should be
revised as follows: "the party is not allowed to use that information or witness to supply evidence
on a motion, "at a hearing, or at a trial any -witness-or inf,,natioun no.t s. dis.losed, unless**,,"
This revision will be recommended to the Advisory Committee.

Rule 38

The Subcommittee approved this revision in the published Style Rule: "These rules do not
create a right to a jury trial on issues in a claim designated-as that is an admiralty or maritime claim
under Rule 9(h)." This change conforms to present Rule 38(e), which refers to "issues in an
admiralty or maritime claim within the meaning of Rule 9(h)." As published, the Style rule omitted
any provision for claims that are inescapably admiralty or maritime regardless of designation.

Rule 39

The Burbank/Joseph group suggested that style Rule 39(a)(1) should restore an omitted part
of present Rule 39(a). The present rule says that after jury trial is demanded the issues must be tried
by a jury unless the parties file a stipulation to a nonjury trial "or so stipulate on the record in open
court." Published Style Rule 39(a)(1) would be supplemented: "the parties or their attorneys file a
stipulation to a nonjury trial or so stipulate on the record in open court." The SCSSC favored
omitting "in open court," responding to observations suggesting that there is no apparent reason to
require anything more than a stipulation on the record. Requiring that the stipulation be "in open
court" will create uncertainty because it is not clear just what events are in open court. Is a pretrial
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conference in chambers attended only by the parties or counsel in open court? Is anything done by
a court after notice in the case file done in open court, no matter that it is held in a place not open
to the public? It was agreed that the question should be referred to the Advisory Committee.

Rule 40

The Bankruptcy Rules Committee asked whether "self-calendaring" systems would be put
in doubt by omitting from Style Rule 40 the present rule's authorization of scheduling trials by "such
other manner as the courts deem expedient." Style Rule 40 requires "notice to the other parties."
Apparently self-calendaring systems do not require notice before the case is set for trial, only after
it is set. Adoption of the Style-Substance version of Rule 40 would moot this issue - it provides
simply that "[e]very court must provide by rule for scheduling trials." Even if the Style-Substance
rule is not adopted, the Subcommittee agreed with the SCSSC determination that no change should
be made in Style Rule 40.

Rule 41

Present Rule 41 (c) allows voluntary dismissal by the claimant alone of a counterclaim, etc.,
under Rule 41(a)(1) "before the introduction of evidence at the trial or hearing." Style Rule (c)(2)
describes the cutoff as "before evidence is introduced at a hearing or trial." A commentsuggested
that substituting "a" for "'the" may change the meaning -- "the" trial or hearing suggests the "main
event," a single trial designed to resolve everything. "a hearing or trial" could describe the first
evidentiary proceeding, even if it is confined to limited issues. But the present rule must confront
the circumstance of bifurcated or still further divided proceedings, and perhaps more pointedly a trial
that focuses solely on the claim rather than a counterclaim, crossclaim, or the like. The SCSSC
approved "a," and the Subcommittee concurs.

Rule 42

Style Rule 42(a) lists three actions the court may take, joining paragraphs (2) and (3) by "or."
Present Rule 42(a) lists each of the three actions separated by semicolons, and introducing each by
"it may order" or "it may make." The SCSSC responded to a question whether "and" should be
substituted for "or" by determining to retain "or." Professor Kimble observed that after "may," "and
essentially equals or." It was agreed to retain "or."

Rule 43

Published Rule 43(a) omitted words from present Rule 43(a) that would be restored by a
suggestion approved by the SCSSC: "For good cause fin compelling circumstances and with
appropriate safeguards, the court may permit testimony in open court by contemporaneous
transmission from a different location." These words seem redundant. But they were adopted as a
deliberate redundancy when this provision was added in 1996; the Committee Note describes the
importance of live testimony at length. It was agreed that these words should be restored.

Rule 44

There were no suggestions to revise Rule 44.
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Rule 44.1

Rule 44.1 was added in 1966 to govern the determination of foreign law. It requires a party
who intends to raise an issue of foreign law to "give notice by pleadings or other reasonable written
notice." Style Rule 44.1 says only "notice by a pleading o r other writing." Fearing that omission of
any reference to "reasonable" notice may dilute the notice requirement, violating Style Project limits,
the Eastern District ofNew York group recommended restoration: "give notice by a pleading or other
reasonable written notice." An alternative might be "must plead [it] {the issue} or give reasonable
notice in writing." It was pointed out that the 1966 Committee Note devoted several paragraphs to
the reasonable notice requirement; the need to retain "reasonable" was urged forcefully during earlier
deliberations. The argument against adding "reasonable" here is the regular argument from negative
implications in many other rules that do not qualify requirements by adding "reasonable." It is not
so much that the Style Project has rigorously stripped out "reasonable" as that "reasonable" is seldom
used in the rules. If it is used here, it will be argued that literal compliance with other requirements
in 'other rules suffices, however unreasonable in the circumstances. But it was pointed out that
timely notice of foreign-law issues may be important. Often it is necessary to obtain expert
testimony on the issue. What happens if a notice superficial in content is given the day before the
hearing? Can the judge, even without being able to point to "reasonable" in the rule, grant a
continuance or simply deny the right to raise the issue? Is the risk of curtailing reasonable judicial
control of unreasonable behavior augmented by the risk that - ignoring the source in the Style
Project - litigants will argue that "reasonable" was taken out of the rule for a reason? It was
concluded that this question should be resolved in the Advisory Committee. It will help to be able
to present a comprehensive account of the use or nonuse of "reasonable" in other rules.

Rule 45

Professor Kimble has suggested that Rule 34(a) should be amended by adding a definition:
"In these Rules, an inspection of documents, tangible things, or land includes the right to copy, test,
sample, measure, survey, or photograph." This definition then would be invoked in all other
discovery rules. In Style Rule 45(a)(1)(A)(iii), for example, it would be "produce and permit the
inspection and copying of designated documents." These questions were discussed extensively in
deliberating and draffing the 2006 e-discovery amendments. The SCSSC decided to leave the Style
Rule as it is. The Subcommittee determined that this question can be presented to the Advisory
Committee-as a global issue.

It was suggested that the 2005 amendment of present Rule 45(a)(2)(B) put the obligation to
state the method for recording testimony in the wrong part of the subpoena rule. Style Rule 45(a)(2),
as the present rule, otherwise deals only with designating the court from which the subpoena issues.
This would fit better as a new item (iv) in 45(a)(1)(A): "Every subpoena must ** * (iv) if it
commands attendance at a deposition, state the method for recording the testimony." Several
Subcommittee members thought this a good idea. An alternative might be to make this provision into
a new Rule 45(a)(1)(C): "(C) Command to Attend a Deposition. A subpoena commanding
attendance at a deposition must state the method for recording the testimony." It was protested,
however, that subparagraph (A) is too general to fit in this specific detail. There is no other good
location; it is better to retain this provision in (a)(2)(B). The subcommittee concluded that Professor
Marcus should be consulted. If change seems desirable, it will be recommended to the Advisory
Committee.

Another suggestion also was marked for submission to the Advisory Committee without
recommendation. The suggestion was inspired by the Burbank-Joseph group's distaste for the style
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rule description that has a subpoena issued from a court, not "on behalf of' the court, when dealing
with attorney-generated subpoenas. The suggestion would revise Rule 45(a)(3), limiting it to the
first two sentences devoted to a subpoena issued by the clerk. The tag line would become "Issued
by [the] Clerk." The remainder would become a new 45(a)(4):

(4) Issued by an Attorney. An attorney may issue and sign a subpoena as an officer
of:

(A) a court in which the attorney is authorized to practice; or

(B) a court for a district where the deposition is to be taken or production is
to be made, if the attorney is authorized to practice in the court where
the action is pending.

Professor Kimble will be asked to review this question. He preferred an alternative version that
continues to include both court-issued and attorney-issued subpoenas in a single paragraph:

(3) Issued by Whom. The clerk must issue a subpoena, signed by otherwise in
blank, to a party who requests it. That party must complete it before service.
An attorney also may issue and sign a subpoena as an officer of:

(A) a court in which the attorney is authorized to practice; or

(B) a court for a district where the deposition is to be taken or production is
to be made, if the attorney is authorized to practice in the court where
the action is pending.

A suggestion by the Bankruptcy Rules Committee renewed a question that was debated at
length in recommending Style Rule 45(b)(1). Present Rule 45(b)(1) requires "prior notice" to each
party of a subpoena to produce before trial. There has been some confusion as to the event that
notice must precede. The general view is that notice must be given before service of the subpoena,
so that other parties can challenge the subpoena, seek a protective order, argue that it should be
broadened, or serve parallel subpoenas to make the process more efficient. Style Rule 45(b)(1)
incorporates this general practice by specifying that notice must be served on each party before the
subpoena is served. The Bankruptcy Committee observed that the Style Rule does not specify the
interval before service of the subpoena; literally 30 seconds would comply with the rule. It
suggested that notice to each party be required "[contemporaneously] with" service of the subpoena.
Discussion observed that although it seems proper within Style Project limits to adopt the general
and better view of "prior to," it would test the limits severely to specify a specific period. At the
same time, service on the parties at the same time as service of the subpoena would diminish the
effect of the rule. The Style Rule will remain as publishedL, in accord with the SCSSC disposition.

It was noted that the heading of Style Rule 45(c)(2) and the words used in (2)(B) are
illustrations- of settings in which a definition of "inspection" in Rule 34 would enable simpler
drafting.

Style Rule 45(c)(2)(B)(ii) states that when an objection is made to a Rule 45 subpoena,
"[i]nspection and copying may be done only as directed in the order ** * " A comment suggested
that these words might mislead a court, and are likely to confuse some parties, by implying that an
objection cannot be withdrawn or worked out by agreement. The present rule says that if an
objection is made, the party serving the subpoena "shall not be entitled to inspect and copy * * *
except pursuant to an order of the court." Simply saying that the party is not entitled leaves the way
open to withdraw or resolve the objection without court order. Discussion initially showed some
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interest in restoring some version of "is entitled only," or even making explicit reference to
agreement. Further discussion, however, concluded that it: would be better to respond to this concern
by revising the rule as 'follows:
"Inspection and copying may be done required only as directed in the order ***." This change will
be recommended to the Advisory Committee.

Another much-deliberated issue is posed by two words. Style Rule 45(c)(2)(B)(ii) carries
forward the word in the present rule: the order enforcing a subpoena must protect a nonparty from
"significant" expense. As published, Style Rule 45(c)(3)(B)(iii) directs that the court must protect
a party directed by subpoena to travel more than 100 miles to attend trial against "substantial"
expense. The SCSSC approved an editorial suggestion that "significant" should be substituted for
"substantial" in (3)(B)(iii), accepting the argument that the language in the present rule results from
sloppy drafting.' But subcommittee discussion reflected concern that there may be a difference. It
may have been decided that there is a higher obligation to attend trial, or that trial attendance is more
important, or that trial attendance is not likely to impose burdens that even approach the costs that
can be imposed by mammoth discovery requests. Although the matter is far from certain, it seems
better to resolve the uncertainty by adhering to the present rule's wording. Unless Professor Marcus
has different views, the recommendation to the Advisory Committee will be to adhere to the
published rule, carrying forward the present rule.

Two changes were approved in Style Rule 45(d)(2). In subparagraph (A): "expressly assert
make the claim." This change adopts the wording of the parallel provision in Rule 26(b)(5). In
subparagraph (B): "describe the nature of the withheld documents, communications, or tangible
things * * * " This will adopt a parallel change in Rule 26(b)(5). A suggestion that
"communications" should be deleted was rejected on the grounds used to reject the same suggestion
for Rule 26(b)(5). Finally, it was agreed that it is within the scope of the Style Project to add
"without revealing information itself privileged or protected," as done in the published version, to
conform to the parallel provision in Rule 26(b)(5).

Rule 46

There were no suggestions to revise Rule 46.

Rule 47

There were no suggestions to revise Rule 47.

Rule 48

A comment suggested that Style Rule 48 might be read to imply that the parties can stipulate
to an initial jury with fewer than 6 members. The SCSSC agreed to a proposed change: "Ajurymust
have no fivveti tha begin with at least 6 and no more than 12 members * * *." It was agreed that
"begin with at least 6" dispels any contrary implication, but protested that "begin" is not a good word
to describe the people who initially constitute a jury. It was agreed to suggest a different revision
to the Advisory Committee: "A jury must initially have at least 6 and no more than 12 ***"

Rule 49

The subcommittee approved the SCSSC's approval of this change in Style Rule 49(a)(2):
"The court must instruct the ju ty t ,e n ab it give the instructions and explanations necessary to
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enable the jury to make its findings on each submitted issue." "[T]o enable" was accepted as the
language of the present rule, and at least for that reason better than "as necessary for the jury to * *
• " And a comment that "its findings" might be read to refer to findings of the court was put aside.

Style Rule 49(a)(3) says that if "the" party does not demand submission of an issue to the
jury, the court may make a finding. Present Rule 49(a) says "each party * * * waives * * * unless
the party demands * * * submission." A comment asks whether a demand for submission by one
party can be relied upon by another party - if, for example, the plaintiff demands submission of an
issue that is not submitted but the plaintiff wins, can the defendant then argue that the issue should
have been submitted to the jury? Although the present rule is somewhat opaque, such authority as
there is rules that one party cannot rely on another party's request for submission. A similar question
was resolved in the recent revisions of Rule 51 by deciding that a party should not be able to rely on
another party's instruction requests and objections - each party must independently comply with
Rule 51. The Subcommittee decided to adhere to "the'" as in the published draft.

Style Rule 49(b)(1) will be revised in parallel with the revision of49(a)(2): *** * The court
must instruct the ju- tou Labe it give the instructions necessary to enable the jury to render a general
verdict and * * *." The Subcommittee agreed the SCSSC decision to reject an alternative
arrangement of these Words.

Rule 50

The published Style Rule 50(b) did not reflect the pending amendment that is scheduled to
take effect December 1, 2006. The new rule eliminates the requirement that a renewed motion for
judgment as a matter of law be based on a motion made at the close of all the evidence. Instead it
allows support by any motion made under Rule 50(a). An objection to this expression has been
made as a matter of style - cross-references within a rule are discouraged, in favor of an expression
in words. The suggestion was that the rule refer to support in a motion for judgment as a matter of
law "made before the case is submitted to the jury." The SCSSC adopted this suggestion.
Subcommittee A rejected it, concluding that the rule should read: "If the court does not grant a
motion for judgment as a matter of law made under Rule 50(a), the court is considered ** * The
alternative "made before the case is submitted to the jury" was rejected for several reasons advanced
in drafting the Rule 50(b) amendment. It must be clear that a renewed motion may be supported only
by an earlier motion that meets the requirements of Rule 50(a). The most prominent consequence
is that the renewed motion may rest only on grounds urged to support the earlier motion. In addition,
there is a risk that a general reference to judgment as a matter of law will generate confusion with
summary judgment. The Rule 56(c) standard continues to call for summary judgment when the
movant "is entitled to judgment as a matter oflaw." Adoption of the alternative language would lead
to arguments that a post-verdict motion can be based on a pretrial motion for summary judgment.
That possibility was considered and explicitly rejected in amending Rule 50(b). It was agreed that
the rule should continue to say "made under Rule 50(a)," but that this question should be reported
to the Advisory Committee.

Having rejected substitution of "before the case is submitted to the jury, '" the subcommittee
thought it proper to carry forward without change the words that follow: "is considered to have
submitted the action to the jury **

Another change is required to adapt the published Style Rule to the 2006 amendment. These
words will be added, with one of two alternative punctuations: "No later than 10 days after the entry
of judgment or - if the motion addresses a jury issue not decided by a verdict - no later than 10
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days after the jury was discharged, the movant may file a renewed motion * * *." [Professor Kimble
suggested alternative punctuation: "No later than 10 days after the entry of judgment - or if the
motion addresses a jury issue not decided by a verdict, no later than 10 days after the jury was
discharged - the movant may file a renewed motion * This relocation of the em dashes adds
two commas, but it was recognized that the choice is a matter of style to be decided by the SCSSC.]

Rule 51

There were no suggestions to revise Rule 51.

Rule 52

Style Rule 52(a)(6) was published to say that the "reviewing" court must regard the trial
court's evaluation of witness credibility. The SCSSC agreed with a proposed edit that substituted
"appellate" for "reviewing." The edit was suggested because Rule 50(c)(1) refers to an "appellate"
court. But Rule 50(c)(1) applies only in the setting of appeal from a district court to a court of
appeals. There is some possibility that Rule 52(a)(6) will be invoked in the district court as a
reviewing court. Rule 72(a), for example, invokes clear-error review when a district court reviews
a magistrate judge's decision on a nondispositive matter. It was agreed that "reviewing" should be
restored.

Rule 53

There were no suggestions to revise Rule 53.

Rule 54

Text changes in Style Rule 54(a) and (b) were approved without discussion. In Rule 54(a):
"A judgment must should not include recitals of pleadings * * * " The Rule 54(a) definition of
"judgment" includes many acts that the court may not recognize as a judgment and that - for good
reason - may not comply with this requirement. In rule 54(b): " * * * the court may enter direct
entry of5 a final judgment ** * *** and may be revised at any time before the court enters entry
of ajudgment **

Two other changes were considered and rejected. The first would have omitted the
enumeration in rule 54(b) of claims to include "a claim, counterclaim, crossclaim, or third-party
claim," to parallel the deletion of a similar list from Style Rule 8(a). The Subcommittee agreed with
the view that the reminder serves a purpose here, just as in Rule 18(a). The other change would have
revised Style Rule 54(d)(1) to emphasize the strength of the presumption that a prevailing party wins
costs, primarily by changing "should be allowed" to "must be allowed." This particular problem of
translating "should" in the present rule was resolved in favor of "should" because the trial courthas
vast discretion to "otherwise direct" on a case-by-case basis.

Rule 55

A comment suggested that Rule 55(b)(2) be amended by adding one word: "[tihe court may
conduct evidentiary hearings ** *" The argument was that present Rule 55(b) requires a hearing

5 We did not decide whether to retain "entry of," shown in the revised text in brackets. Probably
it is better to keep it.
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by directing that notice be served on the party in default "at least 3 days prior to the hearing on such
application" for a default judgment. The SCSSC thought that there is some confusion now on the
need to hold a hearing before entering a default judgment, and expressed concern that adding
"evidentiary" would compound the confusion. There is authority that because Rule 55 does not
require that testimony be presented a hearing is not required. The Subcommittee agreed on rejecting
the change.

Rule 56

The Subcommittee approved adding two words to Style Rule 56(a)(1): "20 days have passed
from commencement of the action."

Although a comment suggested that "shall" in present Rule 56(c) means "must," the
Subcommittee remained firm in the view explained in the Committee Note - the well-established
discretion to deny summary judgment despite satisfaction of the "no genuine issue" test means that
the only accurate expression of present meaning is that the court "should" grant summary judgment.

Comments suggested that Style Rule 56(d)(1) might be interpreted to mean that the court has
a duty in every case to act on its own to determine what fats are not genuinely in issue. The
recommended cure was to add two words: "If on motion summary judgment is not rendered on the
whole action * * *." Discussion pointed out that subdivision (d) is headed: "Case Not Fully
Adjudicated on the Motion." No change is needed; it is clear that Rule 56(d) applies only when a
motion has been made.

Present Rule provides that the order specifying the facts that appear without substantial
controversy also "direct[] such further proceedings in the actioni as are just." After some discussion,
the Style Rule was drafted without carrying forward the style-language equivalent, "and directing
further proceedings." After considering a suggestion that these words be restored, the Subcommittee
affirmed the Style Rule as published. Present active case-management practices make these words
unnecessary.

Rule 57

As published, Style Rule 57 said that a party to a declaratory-judgment action may demand
ajury trial under Rules 38 and 39. The Subcommittee agreed with a comment that this language
might be misinterpreted to create a jury-trial right where none now exists. It approved this change:
"A-party-iay Rules 38 and 39 govern a demand for a jury trial .unde Ralek- 38 and 39."

Rule 58

The Subcommittee tacitly agreed with the SCSSC revision that makes Rule 58(a)(2)
consistent with Rules 52, 59, and 62: "additional findings of-fact under Rule 52(b)."

Rule 59

The Subcommittee adopted a suggestion by the Bankruptcy Rules Committee that the Rule
59 caption reflect the traditional reference to Rule 59(e): "New trial; Altering or Amending a
Judgment."

A long-contested question was resurrected by a comment suggesting that Rule 59(a)(1)(A)
drop the antique-sounding "heretofore" in favor ofproviding that a new trial may be granted "for any
reason for which a new trial could have been properly granted in an action at law." Support for this
suggestion was expressed by again insisting on the awkwardness of "heretofore." But the suggestion

April 17 draft

810



Subcommittee B Conference Call: April 10, 2006page -25-

was rejected on the same grounds that earlier supported retaining "heretofore." This expression
traces back to the First Judiciary Act, and ties to the Seventh Amendment preservation of the
common-law right to jury trial. It also may address Erie concerns about new trials as to claims
governed by state law.

The SCSSC approved a suggestion to add one word to the Rule 59(c) provision for extending
the time to file affidavits opposing a motion for a new trial "by the parties' written stipulation." This
change renews the global issue noted with many other rules. The global resolution to omit "written"
is noted in the preliminary draft as published, see item 5 as to "agree," "stipulate," and "consent,"
Appendix A, p. 206. The Subcommittee determined to omit "written" from Rule 59(c) but to bring
the global question to the Advisory Committee. The issue should be supported by a computer search
of the Style Rules for every appearance of "stipulate," "agree," and "consent" along with such
variations as "stipulation" and "agreement." Style 442 will provide some additional insight.

The Subcommittee also noted, without further action, that Rule 59(d) illustrates the global
use of "on its own" to refer to a court's acting without a motion.

Rule 60

A comment asked why Rule 60(b), alone among the rules, refers to relief for a party's "legal
representative." It. was agreed that this term from the present rule should be retained, perhaps to
ensure survival of the right to relief in the compelling circumstances covered by Rule 60.

Rule 61

Comments expressed grave dissatisfaction with Rule 61, and urged substantial revisions. The
comments, however, seemed to challenge the present rule rather than the Style Rule's rendition of
the present rule. The Subcommittee decided to carry forward Style Rule 61 as published.

Rule 62

The Subcommittee approved the SCSSC determination to retain "order" in the first sentence
of Style Rule 62(c), and also the determination not to add "appropriate." In addition, it approved
restoration of words to reflect the provision in the present rule that expressly limits the district
court's injunction authority to the period while an appeal is pending. As further styled, the first
sentence of Rule 62(c) will read:

While an appeal is pending After m' app.i is takm from an interlocutory order or
final judgment that grants, dissolves, or denies an injunction, the court may suspend,
modify, restore, or grant an injunction on terms for bond or other terms that secure
the opposing party's rights.

Rule 63

The Subcommittee approved one change in Style Rule 63: "If the judge who eommenced
conducted a hearing or trial is unable to proceed * * * "' The rule should apply if a trial is
commenced by one judge and then carried on by another who becomes unable to proceed.
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Rule 64

The SCS SC rejected a suggestion by the Bankruptcy Rules Committee that Rule 64(a) should
be clarified to make it clear that seizing a person does not satisfy a judgment: "provides for seizing
a person or property to satisfy secure satisfaction of the potential judgment." Present Rule 64(a)
refers to "the purpose of securing satisfaction." This rule is in some sense forward-looking - it
deals with pretrial security, not to satisfying a judgment not yet entered but to securing the
opportunity to satisfy the potential judgment. The Subcommittee agreed to recommend the change
for these reasons, despite rejection by the SCSSC.

Rule 65

The Burbank-Joseph group suggested that three words should be restored to Style Rule
65(b)(1): "The court may issue a temporary restraining order without written or oral notice to the
adverse party or its attorney only if ** " These words were added to the present rule to emphasize
the importance of notice - oral notice is better than no notice. The SCSSC accepted the change,
and the Subcommittee concurred.

Present Rule 65(c) says that "no restraining order or preliminary injunction shall issue except
upon the giving of security by the applicant, in such sum as the court deems proper." Although
difficult to reconcile with this language, it is well established that a district court may issue a
preliminary injunction or temporary restraining order without an injunction bond - "security" -
in appropriate circumstances. This authority is particularly important to "public interest" parties who
may seek to protect important abstract public values in circumstances that would defeat any interim
injunction relief if meaningful security were required. Published Rule 65(c) said that "the court must
require the movant to give security in an amount that the court considers proper to pay the costs and
damages sustained * * *." The Burbank-Joseph group expressed concern that "must require" may
be read to restrict the authority to set security at zero. The Subcommittee agreed with the SCSSC
determination that Rule 65(c) should be revised to say: "The court may issue a preliminary injunction
or a temporary restraining order only if the movant gives security in an amount that the court
considers proper **

A comment on Style Rule 65(d)(2) raised a question addressed by a memorandum to the
Subcommittee but not discussed at the meeting. As published, Rule 65(d)(2) seemed to make an
injunction binding on a party and its agents even though there was no actual notice. Research into
the question suggested that the text of present Rule 65(d) was adapted from a statute, former 28
U.S.C. § 363, but inadvertently omitted a comma making it clear that an injunction ordinarily binds
a party or its agents only upon actual notice of the injunction. The result is to suggest this revision
of Style Rule 65(d)(2):

The order binds only the following who receive actual notice ofit by personal service
or otherwise:

(A) the parties;
(B) the parties' officers, agents, servants, employees, and attorneys; and
(C) other personswho rc-.eive actual niotice of the order b e..vi.. 31"1 V ..

o therwise . who are in active concert or participation with
anyone described in Rule 65(d)(2)(A) or (B).

Explanatory Committee Note language also is proposed. This revision remains for review by the
Advisory Committee.
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Rule 65.1

The only question was whether to add a hyphen to the title of the Supplemental Rules -
Asset-Forfeiture Actions. The answer will be provided by the text transmitted by the Supreme Court
to Congress this month.

Rule 66

Revisions in Rule 66 were proposed in response to a comment noting the special meaning
that attaches to "practice in the administration of estates" in the present rule. The revisions were
accepted.

Rule 67

The Subcommittee agreed with the SCSSC determination that the Style Rule should adhere
to present Rule 67, which directs that money paid into court be deposited and withdrawn in
accordance with 28 U.S.C. §§ 2041 and 2042. Section 2041 governs deposit; 2042 governs
withdrawal.

Rule 68

As published, Style Rule 68 inadvertently changed the time allowed for making an offer of
judgment. Present Rule 68 sets the time as "more than 10 days before the trial begins." The
published Style Rule set the as "at least 10 days" - confusingly enough, the apparent expansion of
the time to make an offer actually abbreviated the time, since intervening Saturdays, Sundays, and
legal holidays would be excluded in counting a 10-day period but not in counting a period more than
10 days. The Subcommittee agreed to correct the oversight: "More than at-least 10 days before the
trial begins, a party defending against a claim may serve" an offer ofjudgment.

Comments on Rule 68 pointed out that actual practice departs in at least one dimension from
the statement that "the clerk must * * * enter the judgment." If Rule 68 is applied at all in class
actions, the court must approve the settlement before it can become a judgment. In addition, it is
clear that the court should remain free to refuse to enter a judgment for specific relief that the court
finds to be illegal or too burdensome to administer. This problem could be addressed by adding a
few words: "The clerk must then enterjudgment, unless the court must first approve it." The SCSSC
rejected this revision, concluding that it comes too late in the process and should have been proposed
on the Style-Substance Track. The Subcommittee concurred - the underlined words will not be
added.

The Subcommittee also concurred in the SCSSC's rejection of a Bankruptcy Rules
Committee suggestion that the second sentence of Style Rule 68(c) should begin: "It The offer of
judgment must be served * * *." Professor Kimble advised that there could not be any confusion,
that "it" must refer back to the offer of judgment.

Rule 69

The Bankruptcy Rules Committee asked for a change from the general style convention: "A
money judgment is enforced by a writ of execution, unless.the court orders directs otherwise." In
the Bankruptcy Rules, "directs" is used to describe at least three things - an order in a specific
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proceeding, a standing order, or a local rule. Present Rule 69 says "directs." They fear that a
seeming matter of style would cause difficulty if applied to the Bankruptcy Rules, which often
attempt to follow the Civil Rules verbatim. The SCSSC approved the change. Discussion expressed
uncertainty as to the nature of the difficulty that might be encountered in the Bankruptcy Rules. But
it was noted that one of the central purposes of the Style Project is to adopt uniform conventions for
all of the five sets of Enabling Act Rules that come within the Standing Committee's responsibility.
The change will be carried forward for consideration by the Advisory Committee. Judge Walker,
the liaison to the Civil Rules Committee from the Bankruptcy Rules Committee, will be invited to
discuss the question.

A separate question arises from present Rule 69(a), which directs that the procedure on
execution "shall be in accordance with the practice and procedure of the state in which the district
court is held." The published Style Rule says "must follow" state procedure. The Burbank-Joseph
group expressed concern that "must follow" may imply a greater obligation to adhere to state law,
even in circumstances where inadequate state procedures might frustrate effective enforcement of
a federal judgment. Looking back to the present rule, it was suggested that "accord with" might be
safer; the word seems to mean "agree with." It also was noted that the Supreme Court once said that
"in accordance with" in Rule 69 means "consistent with." A related question is whether this "shall"
is better rendered as "must" or as "should." There may be gaps in the procedures of some states that
should be open to supplementation by federal principles that ensure effective enforcement. The
general sense, however, was that interpretation of Rule 69 requires close adherence to the details of
state law. It was concluded that the rule should be revised to say that the procedure on execution
"must accord with the procedure of the state," reporting the question to the Advisory Committee.

Rule 70

There were no suggestions to revise Rule 70.

Rule 71

A comment suggested this revision: "When an order grants-relief-for is made in favor of a
nonparty * * *." The concern was that "relief for" may resonate too strongly with Rule 8(a) and be
read as limited to relief on the merits. An order in favor of a purchaser, witness, or master might not
seem to qualify as "relief." The Style Subcommittee decided against the change.

Rule 71.1

Professor Kimble has suggested that the subdivisions of Style Rule 71.1 should be rearranged
to follow a more natural pattern. The SCSSC recognized that the rearrangement may be right in
principle, but concluded that it is too extensive to consider at this stage of the Style process. The
Subcommittee agreed.

A comment urged that the tagline of subdivision (i)(1)(A) should be restored to the present
rule: "(A) As of right By-the Plaintiff. "as of right" does not appear in the text either of present Rule
71A(i) or in the Style Rule. Its absence from the rule text was urged to show its importance in the
tagline, but also raises the question whether a tagline should suggest principles not apparent in the
rule text. It was decided to retain the present tagline, in part because of the symmetry of the taglines
for successive subparagraphs (A), (B), and (C).
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Rule 72

Present Rule 72 was deliberately written to incorporate words used in 28 U.S.C. § 636
defining a Magistrate Judge'sauthority and responsibilities. Style Rule 72 departs from the statute
on the view that the statute was poorly drafted. The Subcommittee rebuffed renewed suggestions
that the Rule should conform to the statute.

Rule 73

The Subcommittee approved deletion of four unnecessary words in Rule 73(a): "a magistrate
judge may, if all parties consent, conduct the proceedings in a ,•, vil ,,t,,,,.

A change in Rule 73(b)(2) also was approved: "may remind again advise the parties of the
magistrate judge's availability." The change was suggested by a comment that focused on the great
sensitivity about possibly undue pressure to relieve docket burdens by pressing parties to consent to
trial before a magistrate judge. "[R]emind" better conveys the sense that the communication should
be neutral.

Rule 77

Present Rule 77(c) enumerates motions and applications that "are grantable of course by the
clerk." Style Rule 77(c)(2) lists actions the clerk "may" take. The Subcommittee agreed to retain
"may," in face of a comment suggesting that "may" implies an improper degree of discretion not
found in the present rule. It is not clear that "grantable of course" establishes a ministerial duty to
grant, and any such duty would be troubling. Rule 55(b), fir example, is clear that some applications
to enter judgment on a default are granted by the court, not the clerk - a distinction not found in
present Rule 77(c) but made explicit in Style Rule 77(c)(2)(C).

Rule 78

There were no suggestions to revise Rule 78.

Rule 80

Style Rule 80 was published with revisions intended to bring it into conformity with modem
court reporting methods. The public comment process, however, suggested that real problems could
emerge. Testimony may be taken at "a hearing or trial" before a wide variety of tribunals, including'
not only state courts but also administrative agencies. Proof by a certified transcript may involve
difficult and uncertain practical problems. In addition, it was observed that the person who
transcribes video or audio recordings often is not the person who made the recording; requiring a
certification by the person who recorded the testimony may involve undesirable duplication of effort.
Finally, revision of the Civil Rules provisions that bear on the admissibility of evidence is bound up
with the need to accomplish a sensitive further integration of the Civil Rules with the Evidence
Rules. It was agreed that Rule 80 should be revised back toj reach only stenographically reported
testimony:

If stenographically reported testimony at a hearing or trial is admissible in evidence
at a later trial, the testimony may be proved by a transcript certified by the person
who recorded reported it.
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Rule 81

Style Rule 81 (a)(6)(B) applies the Civil Rules to, proceedings under "the following laws *
* *: (B) 9 U.S.C., relating to arbitration." A comment suggested that Title 9 is not a "law." But all
of the provisions in Title 9 relate to arbitration. The Subcommittee decided to make no change.

Style Rule 81 (d)(1) expands present Rule 81(e) by defining state law as used in the rules to
include not only statejudicial decisions interpreting state sfatutes, as in the present rule, but all state
judicial decisions. Comments suggested that this definition remains incomplete - state law may
be drawn from court rules, constitutions, or other sources. The comments further suggested that this
provision should be abrogated. The Subcommittee agreed with the SCSSC determination to retain
the Style Rule as published, expressing concern that abrogation would be a change of meaning
beyond Style Project limits.

Rule 82

A comment suggested that present and Style Rule 82 are inaccurate because Civil Rule
4(k)(2) manifestly extends personal jurisdiction. The comment proposed to add two words: "These
rules do not extend or limit the subject-matter jurisdiction of the district courts** * " The SCSSC
rejected this proposal, citing the law of unintended consequences. The Subcommittee agreed.

Rule 83

There were no suggestions to revise Rule 83.

Rule 84

There were no suggestions to revise Rule 84.

Rule 85

There were no suggestions to revise Rule 85.

Rule 86

The Subcommittee approved the SCSSC-approved revision of Style Rule 86(2)(B): in-the
district cotuts oion the court determines that applying them in a particular action would be
infeasible or work an injustice." "opinion" is too soft; the court should determine whether applying
a new or revised rule to pending litigation is infeasible or unjust. And the determination may be
made by an appellate court; the rule should not seem to confide sole discretion to the district court.
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STYLE-SUBSTANCE TRACK

Comments on the Style-Substance Track Rules were assigned to Subcommittee B for review.

Rule 8

Rule 8(a)(3) was published to assure that only a style improvement would be effected by this
change: "a demand for the relief sought, which may include relief-in-the alternative forms or different
types of relief." A comment suggested that "relief in the alternative" better describes many
circumstances. One illustration is provided by preserit Form 10, to become Style Form 12 - the
plaintiff is uncertain whether defendant A or defendant B or both A and B drove the vehicle that
struck the plaintiff and demands relief against one or both. The complaint also expresses uncertainty
whether the driver acted willfully, recklessly, or negligently - choices that could affect the nature
and extent of the relief. "Relief in the alternative" clearly captures this; "alternative forms of relief'
may not. Choices between, or a combination, of such traditional remedies as specific performance
and damages, may present similar ambiguities. And "relief in the alternative" clearly abolishes
election of remedies as a pleading doctrine. The Subcommittee agreed with the SCSSC
recommendation to withdraw this proposal, leaving Style Rule 8(a)(3) as published with "relief in
the alternative."

Rule 11

The SCSSC and Subcommittee agreed with a suggestion to simplify the reference to e-mnail:
"e.leer•rni, e-mail address * **." (Discussion suggested that the hyphen may eventually be dropped

in popular writing, but concluded that it should be retained to
conform to present usage.)

Rule 11 (a) struck "if any" as a qualifier of the requirement that a paper "state the signer's
address, [e-jmail address, and telephone number-itf-ay." A comment expressed concern that
without these words, pro se litigants who have no address will be deterred from filing. The SCSSC
determined that "if any" should not be restored. Without fuirther revision, the "if any" could be read
to refer to telephone numbers only, leaving a requirement that the signer state both "address" and e-
mail address even if there is none. Revision to add "- or, as many of them as the signer has" might
be overkill, implying that a person state every one of multiple addresses, e-mail addresses, and
telephone numbers. The Subcommittee agreed that "if any" should not be restored.

Rule 16

Rule 16(c)(1) omits specific reference to telephones in stating that the court may require that
a party or its representative be present at a pretrial conference or be reasonably available "by other
means." A comment suggested that this should be "by tlephone or other means" to make it clear
that availability by telephone suffices. The Subcommittee concurred with the SCSSC determination
to carry the rule forward without "telephone or."

Rule 26

The Subcommittee approved a reordering of part of Rule 26(g)(1): "and must state the
signer's address, e-mail address, and telephone number- ,.1d lctro1..-... ail add, s.. "

The Subcommittee approved adding a word to Rule 26(g)(1)(B)(i) to make it fully consistent
with Rule 11 (b)(2): "nonfrivolous argument for extending, modifying, or reversing existing law, or
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for establishing new law." Rule 26(g) is the discovery analogue of Rule 11, making exact

consistency suitable.

Rule 30

Rule 30(b)(3)(A) was published to strike four words: "Any party may arrange to transcribe
a deposition that w as taken non~•,,og,,,all y." A comment suggested that if a deposition was
recorded stenographically, this change could have an unintended consequence: the party who noticed
the deposition would be required to pay for the transcription even though a different party arranged
the transcription. The Subcommittee agreed with the SCSSC that there is no need to change the
proposed rule nor to address this concern in the Committee Note. The purpose of the proposal is to
make it clear that a party who did not notice the deposition can arrange a transcription no matter
what the means of recording the testimony. There is no real risk that it will affect other obligations.

Rule 30(b)(6) was published to ensure that it reaches all forms of intangible association:
"may name as the deponent a public or private corporation, a partnership, an association, or a
governmental agency, or other entity." A comment suggested that "or entity" be added to the tag line
and also in the second, third, and fourth sentences. The Subcommittee concurred in the SCSSC
conclusion that no further references to "entity" are needed.

Rule 31

Rule 31 (c)(1) was published to add a requirement that the party who noticed a deposition on
written questions notify all other parties when the deposition is completed. A comment reflected
uncertainty as to what "completed" means. The SCSSC left it to the Advisory Committee to
determine whether it would be useful 'to add an explanation to the Committee Note. The
Subcommittee recommends adding this sentence at the end of the Committee Note: "A deposition
is completed when it is recorded and the deponent has either waived or exercised the Rule 30(e)(1)
right of review."

Rule 36

As published, Style-Substance Rule 36(b) referred to amendment of an admission "that has
not been incorporated in a pretrial order." The Committee Note explained that an amendment
incorporated in a pretrial order can be amended only under Rule 16(d) or (e). The effort was to
provide a clearer explanation of the thought expressed in the Style Rule as "Subject to Rule 16(d)
and (e)." Comments pointed out that Style Rule 16(d) sets no standard or limit at all for revising a
pretrial order. Rule 16(e), which applies only to an order after a final pretrial conference, does
establish a demanding standard - the order may be modified "only to prevent manifest injustice."
A drafting change was suggested in the Subcommittee materials: "The court may permit withdrawal
or amendment of an admission that ha, not been i..... .. ated in a pretrial or1 d. butan
admission incorporated in a final pretrial order may be amended only [under] [as permitted by] Rule
16e(•." This suggestion, however, has been superseded by Subcommittee A's consideration of Rule
36. Rule 36(b) is to be revised to make it clear that the Rule 16(e) standard applies to admissions
adopted at a final pretrial conference, whether or not "incorporated" in the final pretrial order. That
revision is likely to supersede any need for a Style-Substance revision of Rule 36. If some need
remains, the Style-Substance revision will incorporate the Style Rule in its final form.
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Rule 71.1

The Subcommittee agreed to change to "e-mail address" in Rule 71.1 (d)(2)(B) to parallel the
changes in Rules 11 and 26.

Rule 78
The Subcommittee adopted a suggestion to change the caption to reflect the contents of Rule

78 as published: "Rule 78. Hearing Motions; Advancing-an-Action Submission on Briefs."
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The Civil Rules Advisory Committee met and held a public hearing on November 18, 2005,
at the University of Chicago Law School. The meeting was attended by Judge Lee H. Rosenthal,
Chair; Judge Michael M. Baylson; Judge David G. Campbell; Frank Cicero, Jr., Esq.; Professor
Steven S. Gensler; Daniel C. Girard, Esq.; Judge C. Christopher Hagy; Hon. Peter D. Keisler; Judge
Paul J. Kelly, Jr.; Judge Thomas B. Russell; and Chilton Davis Varner, Esq.. Former Committee
Member Judge Schira Ann Scheindlin also attended. Dean Mary Kay Kane, member of the Standing
Committee and the Style Subcommittee, was present. Professor Edward H. Cooper was present as
Reporter, Professor Richard L. Marcus was present as Special Reporter, and Professor Thomas D.
Rowe, Jr., was present as Consultant. Professor R. Joseph Kimble, Style Consultant, attended.
Elizabeth Shapiro, Esq., Department of Justice, also attended. Professor Stephen B. Burbank and'
Gregory P. Joseph, Esq., appeared to present the work of a team of 21 professors and practicing
lawyers that worked together under their leadership to study the Style Rules and the Style Forms
published for comment in 2005. John K. Rabiej, James Ishida, and Jeffrey Barr represented the
Administrative Office. Thomas Willginig represented the Federal Judicial Center.

SUMMARY OF HEARING

Judge Rosenthal opened the hearing. She noted that the several hearings on the recent
proposals to amend Rule 23 and to adapt the discovery rules to developing practice in discovering
electronically stored information elicited testimony from a great many witnesses. The subject of this
hearing, the Style Project, provides a marked contrast. Only true believers in the importance of
finegrained rule language are interested. They understand the difficulty of the challenges posed by
a project designed to make the rules clearer, simpler, more, consistent, without changing their
meaning.

The importance of the Style Project arises in part from the observation that too many lawyers
fail to read rule text with the careful attention required to master often complex meaning. Indeed
some skeptics would assert that too many lawyers fail to read the rules at all. Redrafting to achieve
greater clarity, to bring meaning home more readily to those who read on the run, will help. Those
who have mastered the meaning of present rule language will have no difficulty in finding the same
meaning translated into better language and structure. And those who have not bothered to read the
present rules carefully will benefit to the extent that they recognize the need to read the rules at least
once again after they have been restyled. As Professor Gensler put it, "it's like falling in love for the
second time."

The Style Projectbegan in 1991. After a tentative beginning with the Civil Rules, it switched
focus. First the Appellate Rules and then the Criminal Rules were restyled. Those projects are
widely viewed as successfully. Now the Civil Rules are taking their turn.

Professor Burbank and Mr. Joseph have performed a great service to the Rules Committees
and to the profession by putting together their working group. Their collected comments show close
examination of the published draft "at the cellular level." Their willingness to come to this hearing
for further discussion of the comments is deeply appreciated. They are the sole occasion for holding
the hearing; the other two scheduled hearings have been cancelled for want of anyone interested in
appearing.

Discussion will begin with general comments, turn to exploration of the rules that seem to
raise the most significant questions, open up to discussion of many finer points, and conclude with
remarks on the overall enterprise.

Professor Burbank opened the discussion by noting that the memorandum summarizing the
working group's recommendations is in some ways an understatement. He and Gregory Joseph
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edited the body of recommendations extensively. Many comments that seemed to be matters of style
only were left on the cutting room floor. But the recommendations do retain style issues that seem
to involve meaning and style suggestions -for improving the rule headings as cues to content. Nor
was an attempt made to identify every instance of changes that would be made if the "global"
recommendations were adopted; for example, acceptance of the recommendation to avoid
substructuring the rules down to the level of romanet "items" below the subparagraph level would
require many more changes than listed. The overall approach reflected the guiding rule that a change
that arguably affects meaning falls outside the boundaries set for the Style Project. And if there is
a close question whether a style change also affects meaning, or generates a risk of unintended
supersession effects, -the change should be separated out from the Style Project for independent
treatment.

Judge Rosenthal welcomed law students who had appeared for the hearing. She then noted
that it will be profitable to consider the large questions first. The Advisory Committee has discussed
the question of how best to avoid any risk that a restyled rule might be read to expand the effects of
the present rule in superseding inconsistent statutes enacted before the effective date of the Style
amendments. The intent is clear: each rule should have the same supersession effect the day it was
adopted as the present rule had the day before. In restyling the Criminal Rules this issue was
approached primarily through Committee Note language. What is the best way to ensure that there
is no supersession effect?

Professor Burbank responded that supersession is not an easy question "because intent does
not trump the statute." A later-enacted rule supersedes a statute enacted before the rule was adopted.
An example is provided by the Private Securities Litigation Reform Act. The statute, adopted in
1995, includes several provisions inconsistent with present Rule 11. Readoption of Rule 11 without
change makes it later in time, so that it might come to replace the inconsistent statutory provisions.
One approach would be to do what the original Advisory Committee did, expressing the lack of
supersession intent in Committee Notes. But that is no more than a "pious hope." Since 1938,
indeed, many courts have become less and less inclined to look to Committee Notes for guidance.
Another approach would be to express the Committees' intent in a rule, but that could not supersede
§ 2072(b) - it would be circular to attempt to rely on the supersession power to supersede
supersession. Or there might be a rule provision stating that no new inconsistency should be deemed
to arise between the rule provisions adopted on December 1, 200X and, any statute as it existed on
the same day.

In response to a question, Professor Burbank suggested that probably no thought was given
to the parallel supersession issues that might have been thought to arise from the sweeping
amendments of almost all the Civil Rules when they were made gender-neutral in 1987. He was
separately asked why the 2003 Rule 23 amendments did not supersede the Private Securities
Litigation Reform Act, and responded that there is no serious problem - the rule and statute can be
read to find there is no conflict. That cannot be done with Rule 11, which is inconsistent with the
PSLRA. The uncertainties about supersession are aggravated because, for whatever reason, there
are few reported cases interpreting § 2072(b).

Supersession will, in any event, present archeological problems. To ensure that the restyled
rule does not change supersession effects it will be necessary to consult the language of the rule as
it was immediately before restyling.

Again, in response to a question, Professor Burbank noted the suggestion in the cover
memorandum transmitting the working group's suggestions: one approach maybe to include a "no
new supersession" provision in Rule 81, preserving the supersession effects of the current rules
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without change. At any event, he suggested that the supersession effects will present a "relatively
rare" transaction cost in the array of transaction costs presented by the project. Supersession issuesdo not appear to arise frequently.

Separately, Professor Burbank observed that despite the frequent comments that the restyling
of the Appellate and Criminal Rules has been successful, there has been no indication that any data
actually support these observations.

Rule 65: Professor Burbank summarized the comments on Rule 65. Professor Edward Hartnett did
much of the work on Rule 65. The comments do not reflect all of his research; the balance will be
provided to the Committee. Several problems appe\r.

Present Rule 65(a)(2) begins: "Before or after the commencement of the hearing" on an
application for a preliminary injunction. Style Rule 65(a)(2) changes "the" to "a." This is an
important and dangerous change. To be sure, rule references to a "hearing" are imprecise. Everyone
recognizes that a hearing may not be a live appearance. But the change could have a dramatic impact
on the opportunity to be heard. "the" should be restored.,

Present Rule 65(b) describes limits on a temporary restraining order granted "without written
or oral notice to the adverse party." Style Rule 65(b)(1) shortens this to "without notice." "written
or oral" should be restored to emphasize that informal notice is better than no notice.

The Rule 65(c) provisions for security present a set of problems. Although the present rule
says that no restraining order or preliminary injunction shall issue except on the giving of security
"in such sum as the court deems proper," it is not read to require adequate security. Courts fear that
an adequate security requirement would defeat the opportunity to grant important relief to parties
who cannot afford security. Some courts rely on a strained reading of the rule to conclude that it is
appropriate to order less-than-adequate security, or even to require no security at all. Other courts
rely on finding policies in statutes that do not explicitly say that no security is required but that
embody protective principles that should not be defeated by requiring security. But it is not clear
that requiring security in the amount of $0 is a good interpretation of the present rule, and the Style
Rule provision that the court "must require" security "in an amount that the court considers proper
to pay the costs and damages sustained" may make this reading even more difficult. The style
language seems to confine discretion by directing a focus on an amount that seems reasonably
calculated to compensate.

Professor Burbank further observed, in response to a question, that the Style Rule presents
a supersession problem with respect to statutes that might be relied upon to show a policy that
defeats injunction-bond security. The problem would arise when the statute was enacted between
the time of present Rule 65(c) and the adoption of the Style Rule.

It was observed that courts indeed have taken a variety of approaches in concluding that
injunction-bond security can be set at a figure that is not calculated to compensate, or even at zero.
But the Style Project is not designed to decide whether this is the proper result.

Professor Burbank responded that since these problems are apparent, it may be better to
remove Rule 65(c) from the Style Project entirely. Rather than restyle it, or included it in the
package of Style Rules without change, it could be omitted entirely. Further consideration would
occur in the ordinary process, leading to a substantively revised rule expressed in current Style
conventions. We should not risk adopting a rule that requires an indigent or public-interest group
to post security. Although courts do not struggle now - they simply evade the apparent command
of present Rule 65(c) - and although no court has said that "the rule compels me to require adequate
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security although I think the rule wrong," the Style language will make it more difficult to achieve
desirable results.

Rule 65(d)(2)(C) points up two ambiguities in present Rule 65(d). The rule says that an
injunction "is binding only upon the parties to the action, their officers, agents, servants, employees,
and attorneys, and upon those persons in active concert or participation with them who receive actual
notice of the order by personal service or otherwise." There is no comma after "them," seeming to
suggest that actual notice is required only as- to persons acting in concert or participation - actual
notice is not required as to a party or its officers, et cetera. And "them" is itself ambiguous - does6

'it refer to concert or participation only with a party, or also with a party's officers - even its
attorneys?

Professor Rowe noted that he had researched this question in response to the working group's
comments and had discovered that this part of Rule 65 was adapted from former 28 U.S.C. § 363,
a statute that disappeared with the 1948 codification of the Judicial Code. Section 363 had a comma
after "them"; the most likely inference is that the original Advisory Committee simply made a
mistake in carrying forward the statutory terms. It was suggested that the comma should be restored,
with an explanation. The result is that even a party can be held in contempt only after actual notice
of an injunction. There was no conclusion whether this step could be taken as part of the Style
Project, so long as the Committee Note explains the restoration. It is important to mark this change
and other changes in some manner so that people will be alerted to the fact that they can no longer
rely on precedents construing the earlier rule language.

In terms of the Style Rule, the result would be to transpose words from subparagraph (C) to
the introduction, something like this:

(2) Persons Bound The order binds only the following who receive actual notice
of the order by personal service or otherwise:

(A) the parties;
(B) the parties' officers, agents, servants, employees, and attorneys; and
(C) other persons who receive auai •.otice of the order by pet sonial SK.1-vi %"

or o•,el,,i mid. who are in active concert or participation with
anyone described in Rule 65(d)(2)(A) or (B).

The second question posed by Style Rule 65(d)(2) arises from the final "or (B)." Does the
present rule mean that an injunctionis binding on a person who acts in concert or participation with
a party's officer or like representative? Professor Burbank noted that Professor Hartnett's research
will be sent along to the Committee. Professor Rowe noted that initial research had turned up
nothing on the question whether an injunction binds a person acting in concert with a party's agent.
There is a famous 1972 Fifth Circuit decision, U.S. v. Hall, 472 F.2d 261, 267, that relies on inherent
power to bind a stranger to the injunction who is not acting in concert with a party or anyone related
to a party. The court found that Rule 65(d) is only a partial codification of the contempt power.
Apart from that decision, there is rhetoric in some opinions suggesting that concert with a party's
officer is not enough, but no case that actually faces the question in a context that did not involve
concert with a party's officer.

Further discussion briefly explored the question of inherent power in relation to an Enabling
Act Rule. If a rule takes away a common-law or equitable power, that eliminates reliance on
inherent power to thwart the power. But the interpretive question remains whether the rule was
intended to do that. The binding reach of an injunction is an important question. It was generally
agreed that a person who acts in concert with a party's agents should be bound. If the party is an
artificial entity, indeed, the only way to act in concert with the party is through its agents - the

November 22 draft

823



Draft Summary: Civil Rules Hearing & Meeting
November 18, 2005

page -5-

distinction between concert with a party and concert with its agents vanishes, at least as to many of
its agents. (It is not as clear whether the distinction vanishes in the more remote reaches of Rule
65(d)(2) - a party's attorney, for example, presents questions quite different from a party's officer.)

Professor Burbank and Mr. Joseph seemed to agree that the Style Rule should say clearly that
an injunction binds a person in active concert or participation with a party's agent. The important
thing will be to adopt this provision in a way that makes it clear that the Style Rule resolves an
ambiguity in the present rule. Resolving an ambiguity eliminates the possibility of divergent
interpretations, an important step that should be made explicit.

Rule 66: Present Rule 66 governs administration of an estate by a receiver "appointed by the court."
Clearly this applies only to a receiver appointed by the federal court. Style Rule 66 refers to a
receiver "or a similar court-appointed officer"; it might be read to say that a state-court receiver must
administer an estate according to the -historical practice in federal courts or as provided in a local
federal-court rule.

More importantly, present Rule 66 uses "practice" as a concept distinct from
"administration." When it says that "[t]he practice in the administration of estates by receivers"
accords with "the practice heretofore followed in the courts of the United States," it means that
federal courts can apply federal standards for appointing a receiver, even in diversity cases.
"Administration," on the other hand, refers to the receiver's dealing with the property. The Style
Rule confuses this distinction by saying only that a receiver "must administer an estate according to
the historical practice in federal courts." The distinction should be restored by falling back on most
of the present second sentence: "The practice in the administration of estates by receivers or by other
similar officers appointed by the court shat- must be-in-aeeordantee accord with the historical practice
heretofore fbollw ved in the ,ts of the United States federal courts or as provided in rttles
primulgutated by the d•strt curt-s a local rule."

Rule 68: Professor Burbank pointed out that it seems to be agreed that Style Rule 68 inadvertently
changed the time allowed for making a Rule 68 offer.

Professor Burbank further pointed out that Style Rule 68 may affect some of the existing
uncertainties that surround Rule 68 offers of judgment. Can an offer be accepted without court
approval in a class action? Must a court enter whatever equitable relief is proposed by an accepted
offer? What happens when an offer is subject to conditions - for example, it is conditioned on
acceptance by all plaintiffs, some plaintiffs accept while others reject, and judgment is then entered
against all plaintiffs on terms less favorable to them than the offer terms? People will be looking
for language that gives them an advantage in maintaining whatever position they prefer on these
issues. Rule 68 "affects access to courts. Any change is troubling." Arguable changes of meaning
also affect supersession questions with respect to statutes. One improvement might be to change the
final sentence of Style Rule 68(a) to read: "Except in cases where court approval of the judgment is
required, the court must then en~ter judgment." These words would make clear that Rule 23(e) still
requires court approval to settle a class action, and that a court cannot be compelled through Rule
68 to enter and enforce an equitable decree that it would not approve on its own. Anyone who
considers the question would agree that these propositions are correct. The only question, apart from
further style attention to the suggested revision, is how to send notice that these questions are
addressed by the Style Rule. Beyond those issues, however, the Style Project should not attempt to
clarify Rule 68. Some see Rule 68 as a foundering ship. Others prefer a quicksand analogy. The

-Committee should be wary.
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Concern was expressed that the proposed language referring to court approval might be
interpreted to mean that a defendant can moot a plaintiff class-action by making Rule 68 offers to
representative plaintiffs. We must be careful that the Style language does not affect this question.
Professor Burbank suggested that the Committee Note might address this issue. He also noted again
that there is a supersession question with respect to statutes that courts have relied upon to oust Rule
68.

Rule 23: Professor Burbank began by noting that the academic member of the team that focused on
Rule 23 was Professor Janet Cooper Alexander. Many of her suggestions focus on the concern that
such expressions as "class claims," replacing "claims of class members," will tend to focus on the
class elements of the claims, as distinguished from the individual claims, with undesirable results.
The shift of direction is subtle, but may cause a shift in understanding. One Committee member
agreed with the suggestion - "there is a lot of practice" that should be preserved by going back to
"members of the class."

It was noted that the restyling of Rule 23 had been approached with great restraint.

The next observation was similar to the "class claims" suggestion. Present Rule 23(a)(2)
refers to "questions of law or fact common to the class." This language is not particularly important
in (b)(3) classes because of the requirement that common questions predominate over questions
affecting only individual class members. But it is important in (b)(1) or (2) classes. And the Style
version, "questions of law or fact are common to the class," may invite an interpretation that requires
that all questions be common to the class. It would be better to go back to the present language.
Professor Burbank agreed.

Another comment agreed with the working group's suggestion that Style Rule 23(c)(4)
should restore two words from the present rule: "an action may be brought or maintained as a class
action with respect to particular issues." Additional agreement was expressed for this restoration.

A new issue was raised by the further suggestion that Style Rule 23(d)(1)(B) should change
the form of "conduct." In the present rule, notice may be ordered "for the fair conduct of the action."
"fairly conduct" in the Style Rule may not fully capture this. "fairly conducting" or some other form
might be better.

Style Rule 23(d)(1)(B)(iii) refers to notice to class members of the opportunity "to inform
the court" about representation. It would be better to revert to "signify to the court," drawing from
the present language. A class member can signify by not opting out, by refraining from challenges
or objections, and so on.

Style Rule 23(d)(2) was addressed by a similar comment. The present rule says that a Rule
23(d) order may be altered "from time to time." Although these words may seem redundant, they-
add a temporal dimension that should not be dropped.

A question of pure style also was asked: present Rule 23(c)(2)(B) refers to the best notice
practicable. Style Rule 23(c)(2)(B) refers to the best notice "that is practicable." Do we need to add
"that is"? Professor Kimble responded that there is no difference of meaning, but that the added
words make it~more readable.

Rule 26: Mr. Joseph began the report on Rule 26 by raising two global themes. The practice of
subdividing Style rules down to romanet items as a level below subparagraphs was criticized, along
with the practice of using bullets, as making citation and abbreviation unnecessarily difficult. This
problem arises in many of the Style Rules. In addition, the structure is changed from thepresent rule
- what was Rule 26(a)(1)(A) has become 26(a)(1)(A)(i), and so on. Although the new structure
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may be more satisfying in some ways, the redesignations will make computer searches "more
difficult.

Style Rule 26(a)(1)(A)(ii) was offered as an illustration of the failure to achieve exactly
parallel wording in related provisions. Initial disclosure here includes "data compilations"; some of
the parallel discovery rules do not.

The next specific point Mr. Joseph raised addresses Style Rule 26(a)(1 )(A)(iv). The present
rule requires disclosure of insurance agreements to "satisfy part or all of a judgment whichmay be
entered in the action." The Style rule refers only to "a possible judgment." This change may invite
disputes. A plaintiff will assert that it should see all of the defendant's policies so it can decide for
itself whether it can argue that any of them cover the possible judgment. On the other hand, "a
possible judgment" may be understood to refer only to ajuidgment on the claim in the present action.
Such matters of style are raised to illustrate the ways in which seemingly innocuous changes may
lead to unfounded assertions. "I don't want to get the phone calls."

Present Rule 26(a)(5), slated for abrogation, serves a real purpose. Although it seems no
more than an index of discovery methods, it makes clear the status of Rule 36 and parts of Rule 45
as discovery devices. Several reported cases confirm the prevalence of arguments that Rule 36
requests to admit and Rule 45 subpoenas are not discovery devices and may be pursued after the
close of the discovery period. Those are stupid arguments, but Rule 26(a)(5) helps to fend them off.
It should be restored. It seems a matter of indifference whether it should be redrafted to refer to the
discovery rules only by number, or instead should carry forward in its present word descriptions.

Mr. Joseph continued by noting that Style Rule 26(a)(2)(B)(vi) changes the meaning of
present 26(a)(2)(B). The present rule requires that a trial expert witness's report include "the
compensation to be paid for the study and testimony." This includes compensation paid for study
by others that is used by the expert. The Style Rule refers only to "the witness's compensation for
study and testimony in the case." That does not seem to cover compensation paid to others for
studies in aid of the expert's testimony. The present meaning should-be restored. One possibility
would be to drop "witness's" from the Style Rule, but other adjustments would have be to made.

The Rule 26(e) duty to supplement disclosures and discovery responses now extends only
to information "thereafter acquired." Deleting this limit from the Style Rule glosses over the
distinction between the duty to correct and the duty to supplement. The duty to correct a response
incorrect when given arises from Rule 26(g)(2). "Discovery always happens over time." The Style
Rule "can be an invitation to produce at a later time," rather than produce at the first occasion a party
recognizes the relevance and responsiveness of information. These problems arise constantly. One
expression of agreement was that it is helpful to be able to point to "thereafter acquired" to show that
a tardy response is not acceptable.

Mr. Joseph then pointed to Style Rule 26(g)(1)(B)(ii) as an example of a problem that occurs
elsewhere as well, as in Rule 11. The present rule refers to increases "in the cost of litigation." The
Style Rule refers to an increase of"the litigation costs." It is not clear that "cost of litigation" carries
the same meaning as "litigation cost." Professor Rowe agreed that both phrases are used variably
in statutes and in other settings. Professor Kimble noted that there is no semanitic difference between
these modes of expression, and asked whether the shorter formula would lead to misinterpretations.
It was suggested that if the Style Rules continue to refer to litigation costs, the Committee Notes
might note that usage is variable and that - at least for the Civil Rules - there is no difference of
meaning.
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Mr. Joseph noted a separate problem with Rule 26(g)(2). The final part of the present rule
says that a party "shall not be obligated to take any action with respect to"- an unsigned discovery
request, response, or objection. The Style Rule changes that to "has no duty to respond."
"[R]espond" fairly covers the obligation to react to a discovery request. But it does not clearly cover
action with respect to a discovery objection or response. The unsigned objection or response should
be treated as a nullity; if, for example, there is a time limit to reply to an objection, the limit is not
triggered by an unsigned objection.

Written Stipulation: Professor Burbank and Mr. Joseph then presented another global issue. At many
points the Style Rules substitute "stipulation" for "written stipulation." There is a difference. People
stipulate orally. And there may later be disagreement as to the existence of any stipulation, or as to
the terms of the stipulation. It is good to require a writing to reduce transaction costs that arise both
from good-faith disagreements and from deliberate maneuvering. In response to a question, they
agreed that an e-mail message is a writing. The recommendation was that although there are a lot
of variations in the present rules, it is better to stick to the present rule, whatever it may be. But
perhaps if a rule requires that something be filed, it is unnecessary to remind that it need be a writing.
Rule 30(b)(5): There is no need to refer to camera or sound-recording techniques in Style Rule
30(b)(5); it is better to say that appearance or demeanor "must not be distorted through camera o-
sound- recording techniques."

Rule 30(0): Rule 30(f) presents two questions. One inheres in the present rule, which requires the
officer to send the deposition "to the attorney who arranged for the transcript or recording." The
Style Rule does not change this, but it does not work. Should it be sent to the attorney or to the
party? What happens if a party arranges for a different mode of recording than that designated by
the party who noticed the deposition - which recording is the deposition? Mr. Joseph answered
that the deposition is the recording made by a court officer - there has to be someone who
administers the oath. In his experience, video depositions are always transcribed; the transcription
is considered the record - indeed, the reporter watches the video and produces a better transcript
than emerges from a stenographically recorded deposition. A separate problem arises from the
adoption of present Rule 5(d), which prohibits filing discovery materials until ordered by the court
or used in the action, without changing the requirements in Rules 30 and 31 that the party taking a
deposition give prompt notice of its filing.

Rule 30(a)(2): Present Rule 33(c) says that an interrogatory is "not necessarily" objectionable merely
because an answer involves an opinion or contention. Style Rule 30(a)(2) says that it "is not"
objectionable merely because. Having raised the issue, Mr. Joseph suggested that "maybe" the
change is proper within the Style Project.

Rule 36(a)(5) and (6): As a matter purely of style, it was suggested that these two paragraphs should
be combined into a single paragraph in order to reduce the proliferation of paragraphs.

Rule 37(b)(2)(A)(i): Mr. Joseph noted that other rules present the same issue. One of the sanctions
for disobeying a discovery order under present Rule 37(b)(2)(A) is an order that facts are taken as
established "in accordance with the claim of the party obtaining the order." The Style Rule changes
this to "as the prevailing party claims." In context no one could actually misread this to refer to the
party who ultimately prevails in the final judgment. "But they will argue anything." It is better to
refer to the party who prevails on the motion.

Rule 37(c)(1): Two issues were identified. One is a problem simply carried forward from the present
rule - '"disclosed" is used twice in the first sentence to refer to different things. In the first
appearance it refers to Rule 26(a) disclosures, while in the second appearance it refers both to Rule
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26(a) disclosures and also to failure to supplement a discovery response. Various drafting solutions
are possible; some have been suggested already. The other issue also carries forward from the
present rule. One sanction bars use as evidence on a motion, at a hearing, or at trial. Care must be
taken in drafting to ensure that the information may be used at a hearing to determine whether a Rule
37(c)(1) sanction should be imposed and to decide what the sanction should be.
Rule 45(a)(3): The present rule authorizes an attorney to issue a subpoena "on behalf of' a court.
The Style Rule says "from" a court. "From" may suggest that the attorney must persuade the court
to issue it, contrary to the rule's purpose. It was pointed out that "in" behalf of the court has a
different meaning from "on" behalf of the court. "For" was suggested, but resisted on the ground that
it sounds awkward to say that the attorney is acting for the court.
Rule 45(b)(l): This Rule raises the general issue of cross-references. The present rule calls for
service "in the manner prescribed by Rule 5(b)." Rule 5 itself makes clear that it governs service;
the cross-reference is not necessary. But the cross-reference saves time by answering a question that
otherwise might require a search.
Rule 45(c)(2)(B)(ii): The present rule says that when a person commanded by a subpoena to produce
materials objects, the party serving the subpoena is "not entitled to inspect and copy" until it obtains
a court order. Style Rule 45(c)(2)(B)(ii) says that "inspection and copying may be done only as
directed in the order." That may carry an implication that the parties cannot resolve the dispute by
agreement. One acceptable change would be: "(ii) hispeetio and copying may e.do.nl. The
serving party is not entitled to inspect or copy except as directed in the order ****"

Rule 7(a)(7): Present Rule 7(a) characterizes the pleading that responds to a counterclaim as a"reply." It authorizes a court to order a "reply" to an "answer," but does not authorize an order to
reply to a reply. By changing the characterization of the response to a counterclaim to "answer," the
Style Rule authorizes the court to order a reply to the response to the counterclaim. This is a change
of practice. It is not "earth-shaking."
Rule 8(a): A Committee member observed that present Rule 8(a) applies to a pleading that "sets forth
a claim for relief," while Style Rule 8(a) applies to a pleading that "states a claim for relief." "sets
forth" may sound old-fashioned, but "states" invites confusion with the Rule 12(b)(6) focus on
failure to "state a claim upon which relief can be granted." Some other word should be found;
perhaps "makes a claim" would do.
Rule 8(a)(3): Professor David Shapiro, who was the academic on the team that reviewed Rule 8,
believes that "for judgment" should be restored from the present rule: "a demand for judgment for
the relief sought. Judgment is what counts. Separately, he believes the Style-Substance change is
a mistake. "relief in the alternative" is a term of art that encompasses an important proposition that
should not be reduced to "alternative forms * * * of relief."
Rule 8(c)(2): Mr. Joseph pointed out that the 19'enumerated affirmative defenses are set out by so
many "bullets," and expressed abhorrence for bullet designations.

Rule 8(d)(3): Professor Burbank urged that the reference to Rule 11 should be retained. It is
particularly important to have this reminder in a rule that authorizes inconsistent claims or defenses.
Rule 9(a)(2): The first suggestion was that "denial" is not a good choice for a pleading that raises the
question of an adversary's capacity, authority to sue in a representative capacity, or legal existence.
The initial pleading need not plead these things, so there is nothing to "deny." The present rule
describes the response as a "specific negative averment." Beyond that, Professor Shapiro is clear that
the rule should recognize that the party questioning any of these elements may not have any
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supporting facts. The proposed solution: "must do so by a specific denial, __lkhh .... st stat.
statement setting out any supporting facts that are peculiarly within the party's knowledge."

A Committee member raised a pure style question. Style Rule 9(a)(1) lists a number of
matters that need not be alleged. (a)(2) then says "to raise any of those issues." "those" requires the
reader to go back to (1); it may be better to repeat the list in (2). "This" and "those" are inherently
ambiguous. An alternative might be to cross-refer to (1), but that too makes the reader go back.

Rule 10(c): The present rule refers to a writing "which is an exhibit." Mr. Joseph suggested that
"exhibit" should be restored, and noted the difficulty of discerning what is "attached" to a pleading
in electronic filing.

Rule 11 (c)(3): Mr. Joseph raised another global style issue: the Style Rules refer to action taken by
the court without motion as' "on its own," deleting the common "initiative." It would be better to
restore "initiative." But it was observed that in most of the Style Rules the phrase is "on motion or
on its own," leaving no doubt about the meaning. In the end it was agreed that this is a style choice.
Rule 12(h)(2): The present rule clearly preserves only\ an objection of failure to join a party
indispensable under Rule 19(b); the Style Rule faithfully carries that forward. But Professor
Burbank observed that at least one treatise says that this is a mistake - that failure to join any Rule
19 party should be preserved despite omission from a motion or responsive pleading. Perhaps this
question should be added to the "reform" agenda.
Rule 12(h)(3): Professor Burbank suggested that present Rule 12(h)(3) is a mess; the mess is carried
forward in the Style Rule. It does not recognize the doctrines that permit jurisdiction to be
established even though it could not be supported at the time of the initial filing or removal. It
implies that an improperly removed action should be dismissed, not remanded. Professor Shapiro
suggested that the Style Rule may raise supersession issues, but Professor Burbank thinks not -
Enabling Act Rules cannot affect jurisdiction, as recognized by Rule 82. Perhaps the Committee
Note could recognize that there are problems not addressed by the Style Project. A response was that
it might be better to note these problems in the memorandum transmitting the Style Project -
Committee Notes ordinarily are not used to describe problems that are not addressed by the
associated rule amendment.
Rule 13(b): The working group comment suggests that Style Rule 13(b), by stating that a pleading
may state any claim as a counterclaim, may undermine the compulsory counterclaim provisions of
Rule 13(a). Neither Professor Burbank nor Mr. Joseph share this concern.
Rule 15(c)(3): Professor Burbank noted that there are real problems'with Rule 1 5(c)(3), but that they
likely are beyond the reach of the Style Project.

Rules 61, 80: Mr. Joseph noted that Rules 61 and 80 present problems of the relationships between
the Civil Rules and statutes. Both address evidence issues. But the Evidence Rules are for most part
statutes, originally enacted by Congress. 'So Evidence Rule 103(a) says that error may not be
predicated on a ruling unless a "substantial right" is affected. Style Rule 61 begins by stating that
no error in admitting or excluding evidence is a ground for relief "[u]nless justice requires
otherwise." It is only the second sentence of Style Rule 61 that says that the court must at every
stage disregard all errors "that do not affect any party's substantial rights." There are linguistic
differences, even if there is no intended change ofmeaning. So too, Evidence Rule 103(d) embodies
a "plain error" standard that is not referred to in present or Style Rule 61. One Committee member
suggested that Criminal Rule 52, a plain-error rule, may have looked to Evidence Rule 103(d) in
restyling. Mr. Joseph concluded by observing that the working group was simply identifying the
issue.
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Mr. Joseph then suggested that Style Rule 80 really does not work. The person who recorded
the testimony may not be competent to certify the transcript. There is no real need for this provision.
Rather than revert to the present rule, which refers only to stenographic reporting, there would be
no harm in simply dropping Rule 80. Others suggested that perhaps Rule 80 should be retained, to
be reconsidered in the context of a broader project to review the Civil Rules provisions on evidence
for better integration with the Evidence Rules. It was further noted that Rule 80 should not be
confused with possible evidentiary uses of deposition testimony - it addresses only testimony "at
a trial or hearing." That might include an administrative hearing, or a state-court trial or hearing.
The problems of various recording methods may not be as acute as they would be if deposition
testimony were included. At the end, Mr. Joseph suggested that Style Rule 80 would be appropriate
if it refers only to stenographically recorded,, testimony.

Rules 72, 73: Professor Burbank noted that Professor Linda Silberman, who was involved in drafting
the original versions of Rules 72 and 73, was directed to follow the language of the magistrate-judge
statute, and still thinks that is a good idea. Perhaps style conventions should not trump fealty to the
statutory language here. To be sure, it was a new statute at the time, and one purpose of adhering
to the statutory language may have been to serve a "teaching" purpose. They may have wanted to
be sure they were not changing anything. That purpose may not be as important now. If we can be
sure that there are no possible changes of meaning, and no significant transaction costs arising from
transitional confusion or efforts to create confusion, the Style changes maybe appropriate. So, it was
noted, the Criminal Rules have adhered, to the Civil Style drafts.
Rule 36(b): Professor Burbank noted that the Style-Substance proposal to amend Rule 36(b) presents
aproblem. The present rule permits amendment of an admission "[s]ubject to the provisions of Rule
16 governing amendment of a pre-trial order." Present Rule 16(e) states two different things about
amending a pretrial order. First it provides generally that an order reciting the action taken at a Rule
16 conference "shall control the subsequent course of the action unless modified by a subsequent
order." That provision does not establish any standard for modification; it simply recognizes that
modification may occur. The second provision is that an order following a final pretrial conference"shall be modified only to prevent manifest injustice." The Style Rules divide these two provisions
between Style Rule 16(d) and (e). The Style-Substance proposal is to limit Rule 36(b) to an order
permitting withdrawal or amendment of an admission "that has not been incorporated in a pretrial
order." The result is that there is no standard for withdrawal or amendment of an admission that has
been incorporated in a pr~etrial order before the final pretrial order. The appropriate rule instead
should be that the Rule 36(b) standard governs withdrawal or amendment except as to an admission
that has been incorporated in a final pretrial order. Withdrawal or amendment of an admission,
incorporated in a final pretrial order should be governed by the more demanding standard of Style
Rule 16(e).
Overall Evaluation: A Committee Member asked Professor Burbank and Mr. Joseph to comment
on their written summary of the working group's views on the wisdom of undertaking the Style
Project. Professor Burbank replied that the group was divided. Fourteen members participated in
the final conference call. Of them, nine believed that the project should not be carried to a
conclusion, while five believed that the advantages of adopting the Style Rules outweigh the costs
that will be entailed. The strength of their convictions varied. Some thought the goals of the project
are admirable, but were concerned that there are not insignificant problems even in light of the
perception that the Styled Appellate Rules and Criminal Rules work. The problems that can be
identified now can be fixed now. But there will be other problems that are not identified. And there
will be transaction costs as lawyers attempt to bend the Style Rules by arguing for unintended
changes of meaning. In addition, there is an opportunity cost in losing the occasion for addressing
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the entire corpus of rules by asking whether the present Federal Rules of Civil Procedure embody
the right procedure for the 21 st Century.

Mr. Joseph added that the transaction costs include even such mundane things as changes in
the designations of rule subparts - every time there is a search, there is an extra cost in connecting
the search to the former designations.

A first response was that the Style Project was sensitive to the problems of changing
designations. The numbers of the rules were left unchanged, even though that means retaining
decimal numbers, and the most famous designations - such as Rule 12(b)(6) - were retained. And
an effort was made to ensure that such changes as were made were justified. Those changes will
continue to be reviewed as the Project carries forward.

In response to a question, Professor Burbank said that the opportunity cost of the Style
Project is loss of the resources to consider the adequacy of the Civil Rules as a whole. The loss is
not merely a loss of Committee time and energy. The bar cannot be asked to adapt to a complete
rewriting of the rules more than once in a generation. Adoption of the Style Project will foreclose
the opportunity to engage in a second massive rewriting, this time for substantive reasons, in the
close-term future. Of course that is not a cost'if such a broad project would not be undertaken in any
event.

Judge Rosenthal concluded the hearing by noting that the immediate task is to make the Style
Rules as good as can be. The best possible product can then be compared to the concerns about
implementation costs and a judgment made whether the improvements are so clear as to justify the
costs. She repeated that the Committee is immensely grateful to the working group, and particularly
to Professor Burbank and Mr. Joseph, for the immense work they have devoted to this project.

RECOGNITION OF JUDGE SCHEINDLIN
Judge Rosenthal presented to Judge Scheindlin a plaque recognizing and appreciating her

service as an Advisory Committee member. Committee members regularly live up to and earn these
expressions of appreciation, but Judge Scheindlin has earned them as completely as anyone can.

NOTES ON COMMITTEE MEETING
Judge Rosenthal opened discussion of the approach to be taken in adapting the published

Style Rules to public comments. The comments provided by the working group organized by
Professor Burbank and Gregory Joseph are likely to be at least as complete and thorough as any.
Only a few other comments have been provided at present., A bar group in New York is working on
the rules and may provide a comprehensive report. Other comments may appear as well, but it
remains difficult to predict their sources or character.

It remains necessary to adapt the Style Rules to incorporate the rules changes that are now
pending in the Supreme Court, on track to take effect on December 1, 2006. Professor Marcus did
this for the electronic discovery rules as they stood in the early stages, and will be responsible for
the first draft that adjusts for the rules that were transmitted to the Court.

A tentative schedule for further work by the Reporter and consultants was discussed,
recognizing that the schedule will be affected by the final choice of the dates for the spring meeting.
If the spring meeting is scheduled for late April or early May, it may be possible to go as late as
January 30 to get a comprehensive draft to the Style Subcommittee. The next step, bymid-February,
will be transmission to the Advisory Committee Subcommittees A and B. By mid-March the
Subcommittee reports and the research that may remain to be done by Professors Marcus and Rowe
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should be delivered to the Reporter, for preparation of a final package for the Advisory Committee
by the beginningof April. The hope will be to prepare a package that will leave few issues to beresolved by the full Advisory Committee, and to leave enough time before the spring meeting togather reactions on the issues that remain to be resolved. A final timetable will be prepared after
setting the date for the spring meeting.

A cover memorandum must be prepared to address the larger issues, exploring the balancebetween the advantages of clearly written rules and the cost of adjusting to clarity. The arguments
for and against proceeding toward final adoption of the Style Package must be developed in full and
weighed with care.

Many of the working group comments on the Style Rules suggested that some issues shouldbe taken out of the general Style package and included in the "Style-Substance" track.- Discussionbegan by asking just what would this move affect? The: two tracks have been published, but forsimultaneous public comment. As the project moves forward, the value of separate presentation willdiminish continually. There would be a real difference if a rule or subdivision were withdrawn
entirely from the Style Project, leaving it for separate development later in the ordinary course ofrules amendments. There also might a difference if distinctions were to be drawn by some device
that identifies the Style Rules amendments as changes that do not affect the supersessionconsequences of any of the rules. It would be possible to say that the pure Style Rules do not affect
supersession, while the Style-Substance Rules do. But there is no point in saying it. The Style-Substance Rules are not intended to affect supersession, and there is no plausible reason to suspectthat they might. These changes were proposed now primarily because they seemed so simple andinsignificant that they would not be likely to be addressed separately in the future. The practice withthe Criminal Rules was to combine the separate tracks into a single package after the Judicial
Conference approved the rules for transmission to the Supreme Court. It was agreed that nothingis likely to be gained now by transferring proposals originally made in the Style Rules into the Style-Substance package for consideration in tandem as part of what in any event will become a single
package.

The work of the other Subcommittees appointed after the October meeting also wasdiscussed. It seems likely that they will begin work in January, aiming toward reports to theCommittee at the spring meeting. The reports, however, need not be in the form of draft rulesproposed for publication in 2006. The questions often present difficult issues, whether as focused
as Rule 15 or as general as summary judgment and notice pleading. It may prove that publishableproposals can be developed on some of these issues by spring, but the immediate task is to develop
a better-focused sense of the issues that are likely to support workable proposals.

It was noted that various bar groups will be consulted for views on the possible need to revise
the Rule 30(b)(6) provisions for deposing an organization.
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