UNIVERSITY OF PENNSYLVANIA

LAW SCHOOL
MEMORANDUM
TO: Participants in the Meetings of the Civil Rules
Advisory Committee, February 16-17, 1995
FROM: Stephen B. Burbank
DATE: January 30, 1995
RE: Agenda and Advance Materials

Fnclosed are a Preliminary Agenda for, and a List of
Participants in, the meetings of the Advisory Committee on Civil
Rules at the University of Pennsylvania Law School on Thursday,
February 16 and Friday, February 17. Also enclosed are materials
that may be useful in preparation for the discussions. The
materials are keyed to the agenda items to which they relate.
The individuals whose names are noted in connection with the
agenda topics have kindly agreed to lead the discussions. The
Federal Judicial Center will forward a report on its empirical
work (agenda item I(E)) under separate cover.

A1l of the substantive sessions will be held in Room 145 of
Tanenbaum Hall, the Law School’s new building. The entrance to
the Law School is located on Sansom Street between 34th and 36th
Streets. Sansom Street itself is located between Chestnut and
Walnut Streets and is easily reached on foot or by taxi from 30th
Street Station and by taxi from the airport.

Rooms have been reserved, and will be held, for those who
requested them at the Four Seasons Hotel. In the event of
cancellation, it is the individual’s responsibility to notify the
hotel, (215) 963-1500, 48 hours in advance.

I look forward to seeing you on February 16.
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THE UNIVERSITY OF MICHIGAN
LAW SCHOOL

HutcHing HaLL

ANN ARBOR., MICHIGAN 48109

ASSOCIATE DEAN

January 21, 1993

Dear Civil Procedure Buffs:

This letter about Civil Rule 23 is being sent to an array of
people who have shown interest in recent proposals to revise the
Federal Rules of Civil Procedure. Recipients are free to share
these questions with anyone who comes to mind, so long as the
tentative posture of the proposal is made clear.

The Advisory Committee on Civil Rules has had a draft revision
of Civil Rule 23 slowly simmering on a back burner for some time.
The most recent form of the draft is enclosed. I have not made any
attempt to redraft this version. Matters of style, of substance
addressed, and of substance not addressed, remain in inherited
form. Robust comments can be made without fear of offending pride
of authorship. ‘

The purpose of this circulation is to invite comments on every
aspect of Rule 23. The draft may provide a convenient focus for
initial reactions, but I and the Committee hope for a completely
uninhibited expression of experience with Rule 23 as it stands and
for visions of a better Rule 23. It is important that we hear from
as many different forms of experience and perspectives as may be
found. Topics not addressed by the draft are more important for
this purpose than the topics that are addressed. A comprehensive
response now will enable the Committee to determine whether the
time has come to draft a revised Rule 23 for public comment, and to
draft a better revision if any is to be pursued.

Timing

Rule 23 was changed dramatically in 1966. Many of those
involved‘in:the drafting process state that they had no idea of the
uses that would be made of the new rule. If the revision process
is pursued now, some three decades would have run by the time any
changes could take effect. That is a lot of time for appraising
the effects of the 1966 amendments. Careful study of Rule 23 now
does not suggest unseemly haste or petty tinkering.

The conclusion that it is appropriate to study Rule 23 does
not lead inexorably to the conclusion that it is appropriate to
amend Rule 23. It is possible that experience shows that the Rule
is working so well than amendment is not wise. It also is possible
that the Rule is not working as well as might be, but that changes
are likely to make matters worse. Even if significant improvements
could be made now, it might be better to wait a while longer in the
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hope that much more significant changes will soon be within reach.

One question, then, is whether the tinme has come to revise
Rule 23.

Style

Whatever else happens, Rule 23 will be rewritten in the style
of the Style Subcommittee of the Standing Committee. Comments on
style are welcome, particularly when they suggest ambiquities or
opacities, but it should be remembered that this draft does not
conform to current style conventions.

Draft

The major change made by the draft is the amalgamation of
subdivisions (b)(1), (2), and (3). This amalgamation has at least
three major consequences. First, it will not be necessary to
decide which subdivision applies. Second, the provision for opting

may deny any opportunity to opt out of what would have been a
(b)(3) class, or may allow an opportunity to opt out of what would
have been a (b)(1) or (2) class. Instead, the court may certify a
class that includes only those who elect to opt in. Conditions may
be imposed on those who choose to opt out or in. Third, the
provision for notice applies to all three in ways that may reduce
the requirements for notice in former (b)(3) classes and increase
the requiremgnts in former (b)(1) and (2) classes.

There are several other significant changes. It is made clear
that Classes may be certified for resolution only of specific
issues. This provision, and the opt-in alternative, are aimed in
part at providing a framework better adapted to consolidated
litigation of mass tort disputes. Subdivision (a)(4) is changed to
focus directly on the ability of attorneys to represent the class,

and requires that representatives be willing to fairly andg

adequately represent the class. The requirement that' the
representatives be willing is most likely to affect certification
of classes defending against a claim. There is an oblique

reference to fiduciary duty in (a)(4), calculated to enphasize’ the
obligation of representatives and attorneys to put aside self-
interest. ‘

Rule 23(d) would be amended to make it clear that motions
under Rules 12 or 56 can be decided before certification.

A more dramatic change is suggested by the Note to Rule 23(e).
On its face, Rule 23(e) suggests that a proposal to dismiss or
compromise a class action may be referred to a magistrate judge or
other special master under Rule 53 without regard to the provisons
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of Rule 53(b). The Note suggests that this provision would
authorize investigation of a proposed settlement by independent
counsel as a means of breaking the information monopoly of self-
interested parties.

There is little need to point up the guestions raised by these
changes. The notice provisions may provoke dissent on the ground
that there should be no room for relaxation in (b)(3) classes, or
that increased burdens should not be imposed on (b)(1) or (2) class
representatives. Instead, it might be argued that the draft does
not go far enough in either direction.

The prospect that members of a (b)(3) class might not be
allowed to opt out may seem dangerous, particularly if the forum
lacks any contact with the class member. Denial of any opportunity
to opt out nmight seem ‘particularly dangerous with respect to
members of a defendant class represented by an all-too-willing
volunteer. The provisions for conditions deserve special
attention. What should happen, for example, if opting out is

And so of other facets of the draft. A lengthy enumeration of
questions that come 'to mind might tend to close out other
questions, and perhaps more important ones. The more questions we
can identify now, the better.

Detailed Questions Not Addressed

Many relatively small questions are not addressed by the
draft. Some may be better left to development without guidance in
the rule. oOthers may be unimportant in theory or in practice. A
brief 1list of representative examples may provoke interesting
reactions:

Should a party seeking class certification be required to make
a motion for certification by a specified time?

Is any useful purpose served by the typicality requirement of
Rule 23(a)(3)?

Is it possible to go beyond vVague allusions to fiduciary duty
to define the ways in which the class and all its members become
clients of the attorney for the representative parties? Would more
detailed principles of fiduciary duty to the class be useful?
Should counsel be required, for exanple, to continue a course of
vigorous advocacy after it has become apparent that the yield in
fees is not likely to compensate the effort?

Should there be provisions regulating discovery and
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counterclaims against nonrepresentative members of the class?
Ve

Would it help to adopt express provisions requlating the
impact of 'filing, denial of certification, or decertification, on
statutes of limitations?

Is it possible to. include a provision allowing denial of
certification on the ground that the value of a class recovery does
not justify the burden of class adjudication? Can this concern be
tied to provisions for "“fluid" or "class" recovery? Would a
provision written in neutral procedural terms invite the objection
that this calculation would trespass on substantive matters?

Should anything be said about "personal jurisdiction" with
respect to members of a plaintiff class or a defendant class? One
possibility would be to provide jurisdiction as to any class member
who has sufficient contact with the United States. ‘

Is it desirable to prbvide‘authority for a class .action court
to supervise trial of individual  issues in other courts after
determination of common class issues? How would this be done?

Can some means of coordination be provided for situations in
which potentially overlapping class actions are filed in different
courts? 1Is transfer under present § 1407, or an amended § 1407,

the only answer? ‘

Should anything be done about the procedure for finding new
representatives when mootness overtakes the original
representatives?

Should the draft provision for investigation by a special
master be expanded to require appointment of an independent
representative for the class to evaluate any proposed dismissal or
settlement?

Larger Questions

: The most important questions surrounding Rule 23 probably are

not suitable for present disposition. It seems likely. that most
reasonably detached observers would agree that some uses of Rule 23
are nefarious and some uses are highly desirable. It also seens
likely that there would be wide differences among reasonably
detached observers in guessing at the frequency of good and not-so-
good uses. It seems even more likely that many of these judgments
are bound up with deeper judgments about matters that are outside
the Enabling Act process. Some may think it unwise to seek
universal enforcement of substantive principles that involve uneasy
and uncertain compromises between conflicting needs and policies.
Others may have more direct disagreements with the substantive
principles themselves. Yet others may doubt the need to encourage



Rule 23 questions 5
January , 1993 -~

entrepreneurial litigation that imposes substantial costs without
producing significant benefits for anyone but the attorneys. It
would be wonderful to be able to distill the wisdom from all these
doubts and capture it in a procedural rule that does not trespass
on substantive matters. Such wonders do not come ready to hand.

Other questions are more tractable, but clearly require
legislation. Application of the amount-in-controversy requirement
to each member of a class may deserve consideration, but cannot be
changed 'by a rule of procedure. If some change were made that
brought 'more diversity cla%s' actions| it would be necessary to
consider the choice-of-law question. Again, legislation -- or
perhaps a court decision -- would be needed.

Legislation also is needed, or almost surely is needed, to
adopt other proposals that have been made in various forms. The
thedry that a class claim should be auctioned to the highest
bidder, for example, would Separate the owners from their claims by
a procedure that deviates too far from traditional judicial
procedures to permit enactment by rule. Proposals to requlate
attorney fee incentives also raise grave questions of Enabling Act
authority. Setting fees at a portion of the benefits gained for
the class, auctioning the right to be attorneys for the class, or

Other broad questions seem within the reach of Enabling act
processes. One question parallels the question of subclasses.
Class members may have conflicting interests that are ignored in
the desire to certify a broad class. Such conflicts may occur
occasionally even among members of a plaintiff damages class, and
easily could multiply if mass torts are brought into the class
action fold. cConflicts are perhaps more likely in declaratory or
injunction actions, particularly with regard to remedies. The
plaintiff class in a school desegregation action, for example, may
include people with widely different interests in, and views about,
the remedies to be adopted. Procedures might be drafted to
increase the attention given to these conflicts, as by increasing
the number of representatjves or creating more subclasses.

Some thought also night be devoted to the question whether
there should be more than one class-action rule. It has been said,
for example, that defendant class actions are important in suing
large partnerships or large groups of underwriters. Mass torts
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continue to be the subject of class action discussion. It may be
better to draft separate rules for such cases than to attempt to
fit them within a single comprehensive rule. ‘

be considered in any effort to revise ‘Rule 23. Let me Close with
the request made at the outset. ‘Comments on the current .draft
proposal are welcome, and. impor
good as, can be, if the processi

! roceeds to the 'point of  publishing
revision for. publie comnent. '' Even more. important,

> need.to consider matters not addressed by the draft.

t TR o
b I 1 ST i
W \

Alth%hﬁ%‘comménts aréﬂwelcome“atWény”time, it would be helpful

to have substantial reactions by Marcy 15. The Committee agenda
for the May meeting is crowded, but' it may prove possible to
include preliminary discussion of Rulld 23. Reactions from as many
perspectiv$§‘as‘po$sib1ercanybé‘hostﬂﬁseful; . L

ThanﬁQQQQ‘for‘your help.

! Sincerely,
EHC/1m : Edward H. Cooper :
encls. v Reporter, Advisory Committee

on Civil Rules

No dqpbt there are other matters, large and small, that should
tant to ensure that the draft is as

be comments ijon fthe wiSdéﬁﬂgf addressing, Rule, 23 at
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PROPOSED AMENDMENTS TO
RULES OF CIVIL PROCEDURE*

Rule 23. Class Actions

1 (a) Prerequisites-to-a-Class-Aetien. One or more
2 members of a class may sue or be sued as representative

3 parties on behalf of all esty—if — with respect to the

4  claims, defenses. or issues certified for class action
5 treatment —

6 " (1) the elass—is—_members are so numerous
7  that joinder of all members-is impracticable,

8 . (2) there-are-guestions-of-law-or-faet-legal or
9 - factual guesﬁonsare common to the ‘class,

10 (3) the—elaims—or——defenses—of—the
1 representative parties’ positions typi ‘ those—ase

12 typieal-ofthe-claims-or-defenses of the class, and-

* New matter is underlined; matter to be omitted is lined
through.
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20
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22
23
24
25
26
27

28
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(4)”;;‘ the ”rf‘:prgs‘entaﬁve parties and _their
attorm:'-:y: sﬁ25 are Willing and_able to wili—fairly and
adequately protect the interests of all persons while
members of the class upﬁl relieyed‘,by the court from
that ﬁduc%g y d;uty; and-

() _a class action is superior to other

available methods for the fair and efficient

adjudication of the controversy.
(b) When-Whether a Class Actions-Maintainable

Is_Superior.—An—aetion—may—be-maintained—as—a—class

&né—m—add-t&eﬂ The matters pertinent in deciding under
(a)(5) whether a class action is superior to other available

methods include:

(1) the extent to which the—preseeution—of

separate actions by or against individual members of

the-elass—would-ereate-a-riskof might result in
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38
39
40
41
42
43
44

45

Rules of Civil Procedure 3
(A) inéonsistEht orvarying adjudications
s rospe individual ‘ C the-el

whieh—that _would establish ‘incompatible

standards of conduct for the party opposing the
class, or

(B) adjudications  with—respect—io
i dividual , e olns ‘1‘.1 d

that, as a practical matter-be-dispesitive-of-the

would dispose of the nonparty members’
interests or reduce their ability to protect their

interests; of

reltef-the extent to which the relief may take the form
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of an 1n1unct10n or eeffespeﬁdmg—declaratory rehief

mﬂa—respeet—ee—]udgment respecting the class as a

whole; of

3) ’éh&eeﬂf&-ﬁﬂds—ehat—the extent to which
common questions of law or fact eemmeon—to—the
mem-‘ber—s—ef—the—ela&s—predommate over any questions

affectmg only md1v1dua1 members——&nd—th&—a—ehss

(Ad) the class members’ interests ef-members

ef-the-elass-in individually controlling the prosecution
or defe;lse of separate actions; |

B3 the extept and nature of any related
ﬁt;igation eegeefﬂ%&gjj-ehe——een&evefsy——already
commeneed—begun by or against members of the

class;
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' “(€6) the desirability or ﬁndesirability of

concentrating the litigation—ef—the—elaims in the
- particular forum; and

7 the likely difficulties likely—to—be

. enecuntered-in the-management-of-managing a class

action_which will be eliminated or significantly

reduced if the controversy is adjudicated by other

avaflablé means.

(¢) Determination by Order | Whether Class
Action” to' Be-—Maintained_Certified; Notice__and
Membership in éxass; Judgment;—Aetions—Cendueted
Partially—as—Cliss—Aetions_ Multiple Classes _and
Subclasses.

(1) As soon as practicable after—the

persons sue or are sued as representatives of a class,

the court 'shal-must determine by order whether_and
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with respect to what claims, defenses. or issues-it-is

to-be-so-maintained _the action should be certified as
a class action.

(A) An order certifying a class action

must describe the class and determine whether

when, how, and under what conditions putative

members may glept to be excluded from, or
included in, the class. The rr;atters pertinent to
this determination will‘ ordinarily include:
(1) __the nature of the controversy
and the relief sought:
(ii) __the extent and nature of the
members’ injuries or liability:
(iif) potential conflicts of interest
among members:
(iv) the interest of the party

opposing the class in securing a final and
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97 ) ' consistent resolution of the matters in

98 | controversy; and_

99 (v) the inefficiency or
100 ~"" impracticality of separate actions to
101 - resolve the controversy.

102 - When \ag' propriate, a putative rnember’s election
103 - to be excluded may be conditioned upon a
104 - prohibition against its maintaining a separate
105 | ' action on some or all of the matters in
106 . controversy in the class action or a prohibition
07 - against its relying in a separate action upon any
108 judgment rendered or factual finding in favor
109 S of the class, and a putative member’s election
110 ' to_be included in a class may be conditioned
111 upon_its bearing a_fair share of litigation
112 - ‘ expenées incurredAby the representative parties.

113 " (B) An order under this subdivision
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may be conditional, and may be altered or

amended before-the-deeision-on-the-merits final

judgment.

(2) In-any-elass-When ordering that an action
bi_maiﬂ@'ﬁgd—ceg_t, ified as a class action under
subdivisior—by3)_this rule, thf: court shal-must
direct that agprogﬁate notice be given to the
membeﬁ-«eilﬁe—class under subdivision (d)(1)(C).
The notice must concisely aqd clearly describe the

nature of the action: the claims, defenses, or issues

with respect to which the class has been certified: the
persons who are members of the class: any conditions

affecting exclusion from or inclusion in the class:; and

the potential consequences of class membership. In

determining how, and to Whom, notice will be given,
the court may consider the matters listed in (b) and
(e)X(1)(A), the expense and difficulties of providing
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- actual notice to all class members, and the nature and

" extent of any adverse consequences that class

members may suffer from a failure to receive actual
notice.—the—best—notice—praetienble—under—the

() - The judgment in an action certified

meintained-as a class action-undersubdivisionb}D)
or-(b)(2);-whether-or-not-favorable-to-the-elass—shall
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whether or not favorable to the class, shall-inelude

and—must. specify or describe those te—whem—the

eeurt—finds-who are te~be-members of the class_or

have elected to be excluded on conditions affecting

any separate actions.
(4). When appropriate-6Aj, an action may be
brought-or-maintained-certified as a class action with

respect to particular claims, defenses. or issues;—er

By_by or against multiple classes. or subclasses.

Subclasses need not _ separatel satis

requirements of subdivision (a)(1).-a—elass—may-be




Rules of Civil Procedure 11

o o ) < 4

166 construed-and-applied-accordingly-

167 - ¢ (d) | Orders in Cbn&uct of Class Actions.

168 1) In the conduct of actions to which this
169 " rule applies, the court may make appropriate orders
170 that:

171 (@A) determiningdetermine the course of
172 proceedings or preseribing-prescribe measures
173 - to préVent undue \}epeﬁtion or complication in
174 the presentation of evidénce or argument;

175 (B) __decide a motion under Rule 12 or |
176 - 56 before the certification de'termination if the
177 ‘ court concludes that the decision will promote
178 “the fair and efficient adjudication of the
179 i controversy and will not cause undue delay;

180 O regquiring;—for-the-protection-of-the

181 " members-of-the-elass-or-otherwise—for-the-fair
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P
eeﬂéuet—ef—-the—aeﬁeﬁ—ﬂ&&t regulr e notice be

gtven—m-—saeh-maﬁﬂef-as—the-eeaﬁ-may—dﬁeet—to

some or all of the clagss members or putative .

. members of:

(@ any step in the action,

including_certification, modification. or

decertification of a class, or refusal to

certify a class-er-of-;
(i) the proposed extent of the .

judgments; or-ef-
(iii) the members’ opportunity ef
members-to Signify whether they consider
the representation fair and adequate, to
intervene and present claims or defenses, .
or otherwise to come into the action;

(3D) impesing-impose conditions on the .

representative parties, class members, or es
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" "’intervenors;

(4E) requiring-require that-the pleadings
be amended to eliminate therefrem-allegations

as—te—about representation of absent persons,

" and that the action proceed accordingly; or

(D) dealing with similar procedural

matters.

(2) _TFhe-erders-An order under Rule 23(d)(1) \

may be combined with an order under Rule 16, and

may be altered or‘aménded—&s—m&?—be-éesifﬂﬁe—ffem

(¢) Dismissal or Compromise. An elass-action ;r_l
which persons sue or are sued as representatives of a class
must shal-not, before the court’s nﬂing under _subdivision

(€)(1), be dismissed, be amended to delete the request for

certification as a class action, or be compromised without '

the—approval of the court;—and—netice—of—the—propesed
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216

217

218

219
220
221

222

223

224

225

226

227.

228

229

230

231
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the-elass-in-such-manner-as-the-court-direets. An action

certified as a class action must not be dismissed or .

compromised withput approval of the court, and notice of 1
a_proposed volunmv dismissal or compromise must be
given to some or all members of the class in such manner
as the court directs. A proposal to dismiss or compromise
an action certified as a class action may be referred to a

magistrate judge or othgr special master under Rule 53

. without regard to the provisions of Rule 53(b).

() Appeals. A court of appeals may permit an
appeal from an order granting or denying é request for
class action certification under this rule upon application to
1t within ten days after entry of the order. An app eal does
not stay proceedings in the district court unless the district

judge or the court of appeals so orders.
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~ COMMITTEE NOTE

PURPOSE OF REVISION. As initially adopted, Rule 23

defined class actions as "true,"” "hybrid," or "spurious” according
to the abstract nature of the. rights involved. . The 1966 revision
created a new tripartite classification in subdivision (b), and then
established different provisions relating to notice and exclusionary
rights based on that classification. For (b)(3) class actions, the

rule mandated "individual notice to. all members. who can be
identified through reasonable effort" ‘and a right by class members: t

to opt out” of the class.. For (b)(l) and (b)(2) class actions,
however, the rule did not by its terms. mandate any notice to class .

members, and was generally vrewed as not permitting. any
exclusion of class members. This structure has frequently resulted

in txme-consummg procedural battles erther because the operatlve,i :

facts' did not fit neatly into any one of the three categories, or

because more than one category could apply and the selection of

the proper classification would have a major impact on whether
and how the case should proceed as,a class actmn "t.

In the revrsion the separatei OVISIOHS of former subdrvrsrons “

(b)(l), 4(b)(2), and (b)(3) are cornbmed and treated as. pertinent §

factors in dec1d1n "whether a class actron is su enor to: other |
g, pe

avzulable methods for the; fa1r and efﬁcrent adjudrcatron -of the

controversy," Whrch is, added to subdlvmon (a) as a prerequisite .

for, any class. actlon The 1ssue“of supenonty of class action
resolunon is made a cntlcal ques on, ‘wrthout regard to. whether

under the former Ianguage the' case \would have been viewed as

bemg brought under (b)(l), (b)(2), or (b)(3) .Use of a umtary ,

standard, once: the prereqmsrtes of subd1v1sron (a) are sansﬁed is
the approach taken by the NauonaI« Conference of Commrssmners

on Umform Sta" ¢ Law ted in. several states

Lo




‘ ex1stence of C

16 Ru}es of Civil Proqedure '

Questions regarding notice and exclusmnary rights remain
important in class actions — and, indeed, may be critical to due
process. Under the revision, however, these questions are ones
that should be addressedwon ‘thelr own ments, given the needs and
circumstances of the: case and w1thout being tied artifi icially to the

partlcular c1a531ficat10n of the class actlon. ‘ ‘
’ S ‘,.' L ’ ?jn:w

controvers1¢s ‘may ‘e
defendant whlchyshq

K ‘l\w »,

h ubdivision (c)(4) of the

) ‘ll
1

ass ‘t:tmn for ‘partxcular 1s§pes has“te ‘”‘ded -

\ ftn*g‘;tcertam cla‘ihri

1

ome gri ‘ehter‘ ‘opportunity' for -
g:ases notwﬁhstandmg the

injuries — at least
the 1nd1v1dua1 damage j

use of clas S

. ! Wl 1)
margin: most cz”rsm ith

‘ll n
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will be certified under this rule, and most that were not certified -

will not be certified under the rule.  There will be a limited
number of cases, however, where the certification decision may
differ from that under the prior rule, either because of the use of
a unitary standard or the greater ﬂex1b1hty respectmg notice and
membership in the class.

Various non-substantive stylistic changes are made to
conform to style conventions adopted by the Comrmttee to sunphfy
the present rules. : e

SUBDIVISION (a). Subd1v1s1on (a)(4) is revised to exp11c1t1y
requlre that the proposed class representatives and their attorneys
be both Wﬂhng and able to undertake the fiduciary respons1b1ht1es~
inherent in representation of a class. The willingness to ,accept
such responsibilities is a particular concern when the request for
class  treatment is ‘not made by .those who . seek to-be ;class
representatives, as when: a iplaintiff "requests certification’ of .a
defendant class. Once a class is certified, the class representatlves
and their attorneys will, until the class .is decertified .or. they are
otherwise relieved by the court, have an. obligation to fairly and
adequately represent the interests of the class taking no action for
their own ‘benefit- that:iwould be. mconsrlstent with'the ﬁdumary
respon81b111t1es owed to the class. ’ SERH .

Paragraph (5) — the supenonty requirement — is ta.ken from :
subdivision (b)(3) and becomes a cnucal element for all class
acuons, . U S

P
f 1 + J

The introductory- language in subdivision (a) stresses that in
ascertaining whether the five prerequisites are met, the court and
litigants should focus on the matters that are being considered for
class action certification. The words "claims, defenses, or issues”
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are used in a broad and non-legalistic sense. While there might be
some cases in which a class action would be authorized respecting -
a specifically defined cause of action, more frequently the court
would- set forth a generalized statement of the matters for class
action treatment, such as all claims by class members against the .
defendant arising from the sale of specified securities during a. .
particular period of time.

SUBDIVISION' (b). As noted, subdivision- (b) has been
substantially reorganized. One element, drawn. from former:
subdivision (b)(3), is made a controlling issue for all class actions
and:moved to subdivision (a)(5); namely, whether a class action is
supenor to' other: available methods for the fair and efficient
adjudication of the controversy. The other provisions of former -
subdivision, (b)  then become factors to be considered in making
this; determmatmn Of course, there is no requirement that all of
these; factors be present before, a.class action may be ordered, nor "
is this 4ist intended to exclude: other factors that in a particular case
may /bear on the superiority of a class. actlon when .compared to -
other avmlable ‘methods for: resolvmg the controversy Vet

' M Ul b Lo , e e

Factor (7 — the consrderanon of the d1fﬂcu1t1es hkely o0, be
encountered in the‘ management of aclass action — is revised by
addmg a clause to emphasize that, such dlff culnes should: be -
assessed not in the abstract, but rather in comparison to those that
would be encountered with, 1nd1v1dua11y prosecuted actlons L

: I T T A

SUBDIVISION (c) 'Former paragraph (2) of thls subd1v1swn
contained the provrsmns for notice and exclusmn in (b)(3) class
actions.. ' :.* . ! T :

o ‘ ST S Dooin

Under the rev131on the prov1s1ons rejating to exclusmn are - .
made applicable to, all class actions; but with flexibility for the

N N
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court to determine whether, when, and how putative class
members should be allowed to exclude themselves from the class.
The court may also impose appropriate conditions on such "opt-
outs" — or, in some cases, even require that a putative class
member "opt-in" in order to be treated as a member of the class.

The potential for class members to exclude themselves from
many class actions remains a primary consideration for the court
in determining whether to allow a case to proceed as a class
action, both to assure due process and in recognition of individual
preferences. Even in the most compelling situation for not
allowing exclusion- — the fact pattern described in subdivision
(b)(1)(A) — a person might nevertheless be allowed to be excluded
from the class upon the condition that the person will not maintain
any separate action and hence, as a practical matter, be bound by
the outcome of the class action. The opportunity to elect exclusion
from a class may also be useful, for example, in some employment
discrimination actions in which certain employees otherwise part
of the class may, because of their own positions, wish to align
themselves with the employer’s side of the litigation either to assist
in the defense of the case or to oppose the relief sought for the
class. ‘ :

Ordinarily putative class members electing to be excluded -
from a plaintiff class will be free to bring their own individual-
actions, unhampered by factual findings adverse to the class, while
potentially able, under the doctrine of issue preclusion, to benefit
from factual findings favorable to the class. The revised rule
permits the court, as a means to avoid this inequity, to impose a
condition on "opting out" that will prectude an excluded member
from relying in a separate action upon findings favorable to the
class. “
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Rarely should a court impose an "opt- -in" requirement for,
membershlp in a class. There are, however situations in which.
such a, reqmrement may be deslrable to avoid potennal due process

problems such as with. some defendant classes or in cases where .
an opt-out nght would be’ appropnate but it is impossible or

impractical to give meamngful notice of the class action to all
putative members of the class. . With defendant- classes it may be

appropriate. to 1mpose a condmon that requires the "optmg-m"‘
defendant class ‘members to share in the httganen expenses of the .,

representattve party Such a condmon would, be rarely needed
with plaintiff. classes since, typlcally the ciarms on behalf of the .

class, if successful, would resultina cormmon fund or beneﬁt from- ..

whrch Imgatton expenses of the representauve can be charged
. w P !

Under the rev1s1on some not1ce H,o class ceruﬁcatton is.,
required for allt types of class ,acnons,, but ﬂex1b111ty is. prdvrded
respectmg the. type and extentqp )
consistent with constttutmnal reqmreme for due progess.. Actual

notlce to all putatlve class meihbers sho d not, fort wexample, be

needed when the conditions ofui
under subd1v1s10n (c)(l)(A), i Y the. ,\
those who file an election to.be members df the class. Problems
have sometimes been - encbuntered when the class members
1nd1v1dua1 mterests, »though i '
when compared W, th the,c ,
the revision, authonzesﬂ“ ich
court in determmmg, subJect’

ubdmsmn (b)( 1) are. met or.when, |

e

g “ 'subc asses may not mdependently B
sansfy the "numerosuy" *reqmrement

f notice to be givenito the class

lted tO \r‘f

g
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' Under former paragraph (4), some issues could be certified.
for resolution as a class action, while other matters were not so
certified. By adding similar language to other portions of the rule,

the Committee intends to emphasize the potential utility of this
procedure. For example, in some miass tort situations it might be o

appropriate to certify some issues relating to the defendants’
culpability and — if the relevant scientific knowledge is
sufficiently well developed — general causation for class action
treatment, while leaving issues relatmg to specific causation,
damages, and contributory negligence for potential resolution
through 1nd1v1dual lawsmts ‘brought by members of the class.

SUBDIVISION (d). The former, rule generated uncertainty
concerning the appropriate order of proceedmg when a motion
addressed to the merits of claims or defenses is submitted prior, to ‘
a decision’'on whether a class should be certlﬁed The revision
provrdes the court with discretion to address a Rule 12 or Rule 56
motion iri advance of a cerﬁﬁcahon decision if this will prompte .
the fair and efficient adjudlcatlon of the controversy. See Manual \

for Complex LGganon, Second §30.11. '~

Inclusron in former subdrvrsron (c)(2) of detzuled
requrrements for notice in (b)(3) ‘actions ; somefimes placed“
unnecessary barriers to formatmn of a class, as well as masked the
desirability, if not need, for notice m (b)(l) and (b)(2) actions:
Even if not required | for due process, some form of notice to class
members should be regarded as’ desrrable m v;rtually all class
actions. Subdlvrswn (©)(2) requires | that notice be grven ifa class
is certlﬁed though under subdivision. (d)( 1)(C) the partlcular form
of notice is commltted to the sound dlscretmn of the court, keeping
in mmd the requrrements of due process. . Subdmswn (@AXC)
contemplates ‘that" some form of notice may be desu'able with

respect to many other’ 1mportant‘ ruhngs, subd1v131on (d)(l)(C)(1),
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for example, calls the attention of .the court and litigants to the
posmble need for some notice if the court declines to certify a class
in an action filed’ as a class action or reduces the scope of a
previously certified class. In such circumstances, particularly if
putauve class members have become aware of the case, some
notice ,may be needed mformmg the class members that they can |
no 1onger rely on the. actlon asa means for pursuing their nghts

SUBDIVISION (e). There a.re sound reasons for requiring
Judrcral approval of proposals to voluntanly d1smlss eliminate I,
class allegations, or comprom1se an actlon filed or .ordered
maintained as a class action. The reasons for requiring notice of
such a proposal to members of a putative class are. srgmﬁcanﬂy
less ¢ 'mpellmg Despite the language of the former rule, courts
hav e recogmzed the propnety of | i a,’ Jud1c1a11y-superv1sed
prece ﬁcauon dlsmlssal or compromrse ‘wuhout requiring notice -

notlc 'to some or all putauve class members pursuant to the
prov1s1ons of subdivision (d). Whlle the provisions of subd1v1smn
(¢) . do not apply. if the court denies the. request for. -class
certifica fon there may be cases m whlch( ecourt wﬂl dlrect
und T s
be gl?/en 0 those who We
5? Eﬁzﬁldﬁﬁons of piojj
somehmes mvolve hlghly
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members of the class or otherwise involve conflicts of interest.
Accordingly, in some circumstances, investigation of the fairness
of these proposals conducted by an independent master can be of
great benefit to the court, particularly since the named parties and
their counsel have ceased to be adversaries with respect to the
proposed dismissal or settlement. The revision clarifies that the
strictures of Rule 53(b) do not preclude the court from appointing
under that Rule a special master to assist the court in evaluating a
proposed dismissal or settlement. The master, if not a Magistrate
Judge, would be compensated as provided in Rule 53(a).

SUBDIVISION (f). The certification ruling is often the crucial
ruling in a case filed as a class action. The plaintiff, in order to
obtain appellate review of a ruling-denying certification, will have
to proceed with the case to final judgment and may have to incur
litigation expenses wholly disproportionate to any individual
recovery; and, if the plaintiff ultimately prevails on an appeal of
the certification decision, postponement of the appellate decision
raises the specter of "one way intervention." Conversely, if class
certification is erroneously granted, a defendant may be forced to
settle rather than run the risk of potentially ruinous liability of a
class-wide judgment in order to secure review of the certification
decision. These cons‘equencesf, ‘as well as the unique public
interest. in properly certified class actions, justify a special
procedure allowing early review of this critical ruling.

Recognizing the disruption that can be caused by piecemeal
reviews, the revision contains provisions to minimize the risk of
delay and abuse. Review will be available only by leave of the
court of appeals promptly sought, and proceedings in the district
court with respect to othef aspects of the case are not stayed by the
prosecution of such an appeal unless the district court or court of
appeals so orders. The appellate procedure would be the same as
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for appeals under 28 U.S.C. § 1292(c). The statutory authority
for using the rule-making process to permit an appeal of
interlocutory orders is: contained in 28 U.S.C. § 1292(e), as

amended in 1992. ‘

It is anticipated that orders permitting immediate appellate
review will be rare. Nevertheless, the potential for this review
should encourage compliance with the certification procedures and
afford an opportunity for prompt correction of error.’ L

[
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PROPOSED AMENDMENTS TO
- RULES OF CIVIL PROCEDURE

“

Rule 23. Class Actions |
,L (a) - Prerequisites.. One or more members of a class may
sue or be sued as representative parties on behalf of all if — with
respect to the claims, defenlses, ori 1ssues certified for class action
treatment . ‘ s N
‘ (i) the members are SO nUMErous that jqinder of all
1S 1mpract1cab1e |

‘ :(2) legal or factual questlons are common to. the
class,

(3) - the representative parties’ positions typify those
of the ¢lass,

(4) the representative parties and their attorneys are
willing and able to fairly and adequately protect the interests
of all persons while members of the class until relieved by
the court from that fiducxary duty; and

(5) a class action is superior to other avaﬂable
methods for the falr and, efficient ad]udxcanon of the
controversy.

(b) Whether a Class Action Is Superlor. The matters
pertinent in deciding under (2)(5) whether a class actmn 1s superior
to other avaﬂable methods mclude

(1) the extent to which separate actions by or agamst
1nd1v1dua1 members mlght result m

| (A) mcon51stent or varymg ad]ud1cat10ns that
would establish incompatible standards of conduct for
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the party opposing the class, or

(B) adjudications that, as a pracncal matter,
would dispose of the nonparty members’ interests or
reduce their ability to protect their interests;

(2)  the extent to which the relief may take the form
of an injunction or: declaratory Judgment respectmg the class
as a whole ;

3) the extent to whxch common questlons of law or
fact predominate over any questmns affectmg only individual
members; v i

(4) the class members’ interests in md1v1dua11y
- controlling the prosecution or:defense of separate acuons

(5) the extent and nature of any related 11t1gat10n
already begun by or. ‘against members of the class;

6) the desirability or undesuabthty of concentratmg
the litigation in the parttcular forum and e

(7) the 11ke1y d1fﬁcult1es in managmg a class actton
which will be ehmmated or mgmﬁcantly reduced if the
controversy is adjudtcated by other avaﬂable means.

(c) Determmatlon by Order Whether Class Actmnto Be
Certified; Notice and Membershlp in Class; J udgment, Multxple
Classes and Subclasses. ‘

, ‘(1‘) As sdon as practtcable after persons sue or are ‘
sued as representatlves of a class, the court must determine .
by order whether and with respect to what claims, defenses,

' or issues the action’ should be certified as a class actlon

(A) An order certtfymg a class action must
descnbe the class and determme whether when, how,

' %
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and under what conditions putative members may elect

" to be excluded from, or included in, the class. The
- matters pertinent to this determination will ordmanly

“include:
@ ‘ the nature of the controversy and the
rehef sought; :

(u) the extent -and ' nature of the
members’ 1n]ur1es or liability; |

: (m) potent1a1 conflicts of 1nterest among
.. members; L \

(iv)' the interest of the party obposing”‘"’the
class in securing a final and consistent resolution
) of the matters in controversy; .and

(v)\ the 1nefﬁc1ency or 1mpractrcal1ty of
separate racuons to resolve rthe controversy

- When appropnate, a putauve member s electlon to be

excluded may be' condmoned pon a- proh1b1t1on
against its mamtammg al separate faction on:some or all
of the matters{ an co‘ntroversy ‘inithe class actxon ora
prohibition agamst its relying‘m“*a separate act1on upon
any judgment rendered -or factual’ ﬁndmg in favor of
the class,, ancL1 a pptanve member s. electmn to. be

included in a class may be condmoned upon its bearing

‘a fair share of lmvatron rexPenses mcurred by the

representative’ partigs. ¢ vl TR

(B) An order- under this subdivision may be
conditional, and may be altered or amended before
final judgment. )

(2) When ordering that an action be bertiﬁed as a
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class action under this rule, the court must. direct that
appropriate notice be given to the class under subdivision
(@)(1)(C). The notice must concisely and clearly describe
the nature of the action; the claims, defenses, or issues with
respect to which the class has been certified; the persons
who are members of the class; any conditions affecting
exclusion from or inclusion in the ‘class: and the potential
consequences of class membershlp In determining how, and
to whom, notice w111 be given, the court may consider the
matters listed in (b) and (c)(l)(A), the expense and
difficulties of providing'actual- notice to all class members,
and the natyre and extent of any adverse consequences that
class members. may. suffer from a fa;lure to receive actual
not1ce. o e

dt e

it

ction-certified as a class
action, whether or. ot favorable to the class, must specify or
descnbe those who ‘are members oﬁ 1the class or have elected

(3) The: judgment in an’ d

i

iDL I &E‘i\ TR IS

(4) When appro'pnate‘,,an aciuda may be certlﬁed as

a class action W1th respect.to ; Jar‘clalms defenses, or

issues by .or, ag< inst| s multipl f}“*‘..lassesu or | subclasses
Subclasses need; rmt3 eparatel *

(1) In the Lgconduct i
applies, the court may make»

- (A) determine - the, course of] proceedmgs or

prescribe measures to prevent undue repetition or

complication in the presentamn pf evidence - or
argument;

ook

o p—————— e rreeoer e~ o
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. (B) decide a motion under Rule 12 or 56 before

" the ¢ertification determination if the court concludes
"t that the decision will promote the fair and efficient
adJudlcatmn of the controversy and w111 not cause

wundue delay, . ST

" members or putative members of:

©). requlre nonce to sorne or all of . the class

t

(i) any step in, the act10n »including
cemﬁcatlon modlficatmn,ﬁ or decertification of
a class, or refusal to certify a class;.

, o (ii) the proposed extent of ‘the Judgment '

Color ‘ ‘ v
(iii) the members’ opportunity to signifyw

whether they consider the representatmn fair and

adequate, to intervene and present claims. or
defenses, or otherwise to come into the action;

(D) impose conditions on the representative
parties, class members, or intervenors;

(E) require the pleadings be amended to
eliminate allegations about representation of absent
persons, and that the action proceed accordingly; or

(F) deal with similar procedural matters.
(2) An order under Rule 23(d)(1) may be combined

with an order under Rule 16, and may be altered or
amended.

(e)

Dismissal or Compromise. An action in which

persons sue or are sued as representatives of a class must not,
before the court’s ruling under subdivision (c)(1), be dismissed, be
amended to delete the request for certification as a class action, or
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be compromised without approval of the court. An action certified
. as a class action .must not.be dismissed or compromised without
approval of the court, and notice of a proposed voluntary dismissal
or compromise must be given to. some or all members ;of the class
in such manner as the court directs. A proposal .to dismiss or
compromise an action certified as a class action may be referred
to @ magistrate judge or other special master under Rule 53
without regard to the provisions of Rule 53(b). ’

Ve

(D “Appeals. A court of appeals may permit an appeal
from an“order granting or denying a request for class action
certification under this rule upon application to-it ‘within ten days
after entry of the order. An appeal does not stay proceedings in
the district court unless the district judge or the court of appeals so
orders.

i 7
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SETTLEMENT OF MASS TORT CLASS ACTIONS:
ORDER OUT OF CHAOS
William W Schwarzer®

Why do we wotry so much about mass tort class actions? It is not simply
that they involve many injuries and a lot of money, but rather that it seems to be
extremely difficult to bring about a junction of those two, i.e. of the money to the
injury, in rational ways. Of course mass torts arising out of single accidents or
disasters have long been with us but the new variety of mass torts based on
exposure to toxic or otherwise harmful products or substances presents a new
and more difficult set of issues and problems in the context of class actions.
These observations are directed primarily at those issues and problems, but they
are not irrelevant to other kinds of class action litigation.

When 1 say rational ways, I have in mind four objectives that should
characterize the resolution of mass tort litigation:

1) A fair determination—whether by agreement or adjudication—
of liability and damages;

2) Reasonable assurance that parties entitled to it will obtain
compensation;

3) Minimum adverse impact on enterprises and the related
economy consistent with deterrence of objectionable conduct; and

4) Minimum transaction costs.

Why is it so difficult to achieve those objectives? The obstacles in
the way flow largely from the defining characteristics of this kind of mass tort
litigation. Aside from the sheer number of claims, they include at least the
following:

1) Duplicative litigation activity: because claims to varying
degrees share common issues of fact and law, much discovery and
adjudication is duplicative;

2) Multiple trials: though claims share common issues, the
individual issues of causation and damages coupled with the Seventh

* Senior United States District T udge, Northern District of California, and Director, Federal udicial Center,
Washington, D.C.




Amendment right to an individual jury trial require numerous separate
adjudications, resulting not only in duplication, as noted, but in costs and
delays that may as a practical matter deny relief to many;

3) Inconsistent outcomes: multiple jury trials in different
jurisdictions, sometimes subject to different rules of law, lead to wildly
inconsistent outcomes, complicating the evaluation of cases;

4) Punitive damages: the threat of punitive damages further
complicates evaluation and distorts the settlement calculus;

5) Uncertainty of causation: the relationship between alleged
causes and injuries is frequently incapable of being proved with any
degree of certainty, both because of the uncertainty of the relevant science
and because the causal relationship between exposure and a particular
injury will often be speculative;

6) Impact of federalism: adjudication in national litigation is
complicated by the applicability of multiple and often inconsistent state
substantive and procedural law;

7) Uncertainty about identity of claimants: the full array of present
and potential claimants may not be capable of identification, and potential
claimants may themselves not be aware of their status and may not
become aware of it for some years;

8) The magnitude of defendants’ potential exposure: the full
measure of claims against some defendants in some mass tort litigation
may force them into bankruptcy;

9) Attorney control: by their nature, cases comprising mass tort
litigation tend to be controlled by a small number of attorneys; and

10) The effects of vast amounts of money at stake: because damage
claims tend to be large individually and enormous in the aggregate, they
generate incentives that can undermine traditional foundations of the
legal process.

The attempts to overcome these obstacles, or find ways to accommodate
them, in the resolution of mass tort litigation have caused considerable debate
and disagreement (reflected, among other places, in the papers included in this
issue of the Cornell Law Review). While some welcome the mass tort class action
as a savior, other see it as something like the sorcerer’s apprentice which, once
having been put to work, may be running amok.

% F ¥ % %
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It is clear enough that when Rule 23 was adopted in its present form in
1966, it was not intended to apply to mass tort litigation. The notes of the
advisory committee state that “A ‘mass accident’ resulting in injuries to
numerous persons is ordinarily not appropriate for a class action because of the
likelihood that significant questions, not only of damages but of liability and
defenses of liability, would be present, affecting the individuals in different
ways.” If that could be said of mass accidents, today’s mass tort litigation,
involving exposure under innumerable circumstances and often latent injuries,
presents the a fortiori case. Moreover, as Professor Benjamin Kaplan, the reporter
of the advisory committee on civil rules at the time, in writing about its work,
observed, the purpose of the amended rule was to enable litigation when
community or solidarity of interest was strong (Kaplan, Continuing Work of the
Civil Rules Committee: 1966 Amendments of the- Federal Rules of Civil
Procedure (I), 81 Harv. L. Rev. 356, 376 (1967)). In mass tort litigation, individual
claims generally are sufficiently large to sustain separate actions and community
and solidarity of interest are not strong. ‘

Thus the reasons for using Rule 23 in mass tort litigation are not those that
were said to have motivated its adoption. Those reasons boil down to the
conviction held by many attorneys, judges and informed parties that aggregation
of claims is a logical, if not an indispensable method for overcoming the obstacles
posed by the characteristics of mass tort litigation. To be sure, not all agree.
Many judges recognize that aggregation extracts a price of its own: it can lead to
insuperable management difficulties and to premature, unwise or just plain
wrong dispositions. Some attorneys see a loss of individual autonomy and of the
full realization of claimants’ rights to compensation. Moreover alternatives may
exist that could, when used with care and ingenuity, avoid some of the pitfalls of
class actions, including consolidation, bellwether trials, and statistical sampling
and adjudication. Nevertheless the pressures to adopt aggre;gation procedures
are great and, short of bankruptcy, Rule 23 offers the most reacilily available tool.

The dangers of uncritical acceptance of the Rule 23 for the purpose of
large-scale aggregation, however, warrant a hard look at the ofaeration of the rule
in mass tort litigation, and particularly in settlements. Putting aside, for the
moment, the special cases that may fall under Rule 23(b)(1) or (2), class actions
are authorized by subdivision (b)(3) when “the court finds tﬂat the questions of
law or fact common to the members of the class predominate crver any questions
|
|



affecting only individual members, and that a class action is superior to other
available methods for the fair and efficient adjudication of the controversy.”

Whether findings of predominance and superiority (or for that matter, of
commonality and typicality) could be made in the typical mass exposure
litigation, involving many claimants each offering his proof of individual
causation and consequent damages and each having a right to an individual jury
verdict (though not necessarily a separate trial), raises difficult questions. While
the trials of individual claims comprising the class could be consolidated, there
are practical limits to how many separate claims supported by different evidence
can be given to a single jury to decide.

There may, of course, be some genuine common issues, most likely legal
issues, in a mass tort class action. Rule 23(c)(4) provides that “[wlhen
appropriate (A) an action may be brought or maintained as a class action with
respect to particular issues . . .” But resolving the common issues in a class action
does not eliminate the problem of how to deal with the claims of the individual
class members.

Some effort has been made to find support for mass tort classes in Rule
23(b)(1). But it is quite clear now that the possibility of inconsistent damage
verdicts in separate jury trials does not qualify under subdivision (1)(A) which
permits a class action to be maintained where separate actions “would create a
risk of inconsistent . . . adjudications . . . which would establish incompatible
standards of conduct for the party opposing the class.” A more difficult question
is whether in a case where the claims are likely to exceed a defendant’s assets, a
class can be certified under subdivision (1)(B) on the theory that “adjudications
with respect to . . .[some] members of the class would as a practical matter . . .
substantially impair or impede . . . [other non-partymembers’] ability to protect
their interests.” The original concept of the limited fund class does not readily fit
the situation where a large volume of claims might eventually generate
judgments that in the aggregate could exceed the assets available to satisfy them,
much less where the claimants have a right to individual jury trials, a right that
is protected in a (b)(3) opt-out class but not in a (b)(1)(B) class. In effect, the use
of subdivision (1)(B) might be seen as an end run around the bankruptcy law,
giving the defendant some of the benefits of bankruptcy without its burdens
(although even in bankruptcy the right to a jury trial would be preserved).

These observations suggest reasons to question the authority of courts to
certify class f,e(lctions in mass exposure cases, and the validity of orders certifying




such classes. One might speculate about other sources of authority for class
actions in federal courts, perhaps inherent authority or some kind of common
law class action. But strangely, the issue of judicial authority has not received
much attention, perhaps because none of the participants has had the incentive to
raise the question. The tendency seems to be to avoid it by simply not making
findings on the prerequisites of Rule 23, or doing so perfunctorily at best.

These problems concerning the court’s authority to proceed under Rule 23
in mass tort litigation are compounded where the class certified is what is
known in the trade as a settlement class, though that term does not exist in Rule
23. A settlement class is one agreed to by the parties to the settlement as an
essential part of their agreement. The court is asked to approve (or, more
accurately, “certify”) it in the same proceedings in which it approves the
settlement under Rule 23(e). It is one thing for a court to certify a class in the
course of adversary proceedings. If the issues are genuinely contested, the court
may arrive at a bona fide ruling, even if it turns out to be erroneous. It is quite
another for the court to certify a class at the request of the parties, essentially for
their convenience in implementing the settlement and with little regard to the
requirements of the rule since litigation is not in contemplation. It could of
course be that, even in the absence of a controversy over certification, the parties
could make a bona fide demonstration that the proposed class meets the
prerequisites of the rule sufficient to enable the court to enter the appropriate
findings, but that seems rarely to be the case. Since it is improbable that the court
would be able to make the requisite findings of predominance and superiority
(and perhaps of commonality and typicality) in these situations, the requirements
of the rule tend to be ignored and findings are simply not made when settlement
classes are certified.

In the mass tort settlement context, then, the class action is becoming a
creature that resembles a cross between an equity receivership and a bill of peace.
It has moved far from the text and from the purpose of Rule 23. One way to see
this is as a commendable example of the law’s adaptability to meet the needs of
the time—in the best tradition of the Anglo-American common law. But another
interpretation might be that it is an unprincipled subversion of the Federal Rules
of Civil Procedure. True, if it is a subversion, it is done with good intentions to
help courts cope with burgeoning dockets, to enable claimants at the end of the
line of litigants to recover compensation, and to allow defendants to manage the
staggering liabilities many face. But as experience seems to show, good
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intentions are not always enough to ensure that all relevant private and public
interests are protected. The siren song of Rule 23 can lead lawyers, parties and
courts into rough waters where their ethical compass offers only uncertain
guidance.

It is not only that settlement classes rest on shaky legal grounds, but also
that they confront courts charged with passing on those settlements with issues
for the resolution of which the law provides little if any guidance. This paper is
not intended to address those issues other than to point out that to a large extent
the issues revolve around questions of fairness, and in particular of professional
ethics. If the key to judicial approval of a settlement turns on the outcome of a
battle of ethicists, then the legal process is truly at sea. |

In fact—and surprising as it may seem on reflection— Rule 23 contains no
standards at all governing judicial approval of class action settlements.
Appellate courts have invented a variety of formulations (mostly that it be “fair
and equitable”), but the rule is silent. Subdivision (e) simply states that “a class
action shall not be dismissed or compromised without the approval of the court.”
The advisors’ notes shed no additional light. For all that one can tell from the
text, it may have been intended only as protection against abuse or misuse of the
rule by ensuring that the procedural requirements relating to the certification of
the class and notice to the members have been met. If that were the correct
interpretation, a class settlement could not be approved unless the class is
entitled to certification. At the other extreme, the rule could permit a court to
make approval turn on its own independent valuation of the claims and the
settlement consideration. Even reading a “fair and equitable” standard into
subdivision (e), that standard is measured by the length of the chancellor’s foot.

As a result, the parties are left to operate in the dark and the court, lacking
guidance, knows neither the measure of its responsibility nor the limit of its
power. This is obviously an unsatisfactory situation: it replaces the rule of law
with standardless administration, and it injects instability and unpredictability
into legal proceedings of great moment.
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For all the various reasons discussed, there is a compelling need to
facilitate the settlement of mass tort litigation. As it is, the opposing parties often
find themselves in the situation of two tarantulas in a bottle, each able to inflict
fatal injury on the other: insistence on individual jury trials will deny many
plaintiffs compensation while the aggregate compensatory and punitive damage




awards can bankrupt a defendant. As noted above, Rule 23 is not the only
available vehicle for aggregation to facilitate settlement. That it may be the
vehicle of choice for this purpose does not justify its subversion and acceptance
of the evils that may follow. Legal standards for approval of settlements are
essential to protect all of the interests involved and to preserve the integrity of
the judicial process.

While the focus of this discussion has been on mass tort litigation, Rule 23
is transsubstantive and serves in other kinds of litigation as well. Settlement
classes may be used in all of them, and some of the problems that arise in mass
tort cases can arise there too, even if in less acute form. Potentially, any class
action settlement could involve questions about the over- or under-inclusiveness
of the class definition, fairness as between different categories of claimants, the
adequacy of opt-out rights, and the protection of future claimants, to name a few.
Thus the lack of standards to govern the approval of class action settlements is a
Rule 23 problem cutting across all actions subject to the rule.

For these reasons, there is good reason to amend subdivision (e) to
provide standards. Those standards should satisfy certain criteria: they should
be transsubstantive, applicable to any action subject to Rule 23; they should be
neutral and objective , avoiding substantive ethical rules and principles; they
should not dictate terms of settlements or stifle creativity and adaptation to
unique circumstances; they should be practical and flexible; they should be
reasonably comprehensive but not so detailed that they lead to a failure to see the
forest for the trees; and they should mandate a sufficiently close examination of
settlements to bring serious defects to light in the approval process. To meet
these criteria, standards should not be prescriptive. They could however take the
form of guidelines for findings a court would be required to make to approve a
settlement.

Relying on appellate decisions for such standards has the drawback that
the precedential effect of a decision will be circumscribed by the unique facts of
the case. Amendment of Rule 23(e) is therefore preferable. Such an amendment
would require the court to make findings, and hence to consider, a number of
factors relevant to the fairness and reasonableness of a settlement. The statement
of such factors, of course, tends to invite elaboration to a degree that might defeat
the utility of a rule. Nevertheless it may be worthwhile to explore the feasibility
of this approach by an attempt at a concise statement, as follows:




Rule 23(e). Dismissal or Compromise. [add to existing text:]
When ruling on an application for approval of a dismissal or compromise
of a class action, the court shall make findings with respect to the

- following matters, so far as applicable to the action:

(1) The prerequisites set forth in subdivisions (a) and (b), and
whether the settlement was made in contemplation of a realistic prospect
of litigation‘of the settled claims;

(2) The appropriateness and fairness of the class definition,
including whether it is consistent with the purpose for which the class is
certified, whether it may be overinclusive or underinclusive, and whether
division into subclasses may be necessary, taking into account any of the
factors relevant to approval;

(3) The comparative treatment of persons having similar claims,
whether included in the class or not, including the treatment of present
and future claimants, and the justification for differences in treatment;

(4) The adequacy of notice to members of the class, including
notice to persons who may be unaware or incapable of becoming aware of
the existence of a potential claim;

(5) The adequacy of representation of members of the class,
including the extent of separate representation of persons whose claims
against the settling defendant differ in material respects from those of
other claimants;

(6) The adequacy of protection of opt-out rights, including those of
future claimants whose claims may not yet have matured;

(7) The reasonableness of attorneys’ fees, including the relationship
of compensation to the value and amount of services rendered and the
risk assumed;

(8) The impact of the settlement on other pending actions, in state
or federal courts;

(9) The impact of the settlement on potential claims of class
members for injury or loss arising out the same or related occurrences not
covered by the settlement;

(10) The reasonableness of the amounts provided by the
settlement, including the comparative cost to defendant and benefits to
class members, the impact of contribution and indemnity rights of




defendants, and the availability of other sources of compensation for

class members; and
(11) The fairness and reasonableness of the claims process
provided under the settlement.

An argument might be made that these specifications are too lengthy and
detailed to be appropriate for inclusion in the Federal Rules of Civil Procedure.
But the rules have been moving in that direction; Rule 16(c), for example, has an
even more lenghty recitation of subjects for consideration at the prétrial
conference. Alternatively, the listed factors could be included, perhaps on an
experimental basis, in the notes of the advisory committee accompanying Rule
23.

But it is submitted that some action on Rule 23(e) ought to be considered
now, to replace the exisiting chaos with a degree of order and stability and, by
clarifying the procedure, reduce the cost and delay with which it is now plagued.
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