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I. Opening Remarks of the Chair.

Including approval of the minutes of the October meeting, and a report on the last meeting
of the Standing Committee. The Draft Minutes of the October meeting, this Committee’s
report to the Standing Committee, and the minutes of the Standing Committee meeting,
are all included in the agenda book.

II. Proposed Amendments Released for Public Comment

A. Text of Rules. The text of each of the rules released for public comment is included in
the agenda book

B. Summary of Public Comments. A memorandum containing a summary of all public
comments received on all proposed amendments is included in the agenda book If a rule
is referred to the Standing Committee for adoption, the summarized public comments for
that rule will be included in an appendix to the rule.

IIL. Consideration of Proposed Amendments Released for Public Comment.

A. Rule 103. A memorandum discussing public comment on the proposed amendment,
and possible changes to the proposal, is included in the agenda book.

B Rule 404(a). A memorandum discussing public comment on the proposed amendment
and possible changes to the proposal, is included in the agenda book

>

C Rule 701. A memorandum discussing public comment on the proposed amendment,
and possible changes to the proposal, is included in the agenda book.

D. Rule 702. A memorandum discussing public comment on the proposed amendment,
and possible changes to the proposal, is included in the agenda book. An outline on cases
applying Daubert is also included. A memorandum discussing issues arising from the
Supreme Court’s decision in Kumho Tire will be sent under separate cover if the case is
decided before the Committee meeting.



E. Rule 703. A memorandum discussing public comment on the proposed amendment, and
possible changes to the proposal, is included in the agenda book.

F. Rules 803(6) and 902. A memorandum discussing public comment on the proposed
amendments, and possible changes to the proposed amendment to Rule 902, is included
in the agenda book.

IV. Consideration of Other Evidence Rules
A Privileges. A short report from the Subcommittee on Privileges is included in the
agenda book.

V. Recent Developments.
A. Uniform Rules. Update report by Professor Whinery

B. Technology. Report on the work of the Standing Committee’s Subcommittee on
Technology.

VI. New Matters

VII. Next Meeting
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Advisory Committee on Evidence Rules
Draft Minutes of the Meeting of October 22, 1998
Washington, D.C.

The Advisory Committee on the Federal Rules of Evidence met on October 22,1998, in
the Judicial Conference Center of the Thurgood Marshall Building in Washington, D.C.

The following members of the Committee were present:

Hon. Fern M. Smith, Chair
Hon. David C. Norton

Hon Milton I. Shadur

Hon. Jerry E. Smith

Hon. James T. Turner

Hon. Jeffrey L. Amestoy
Professor Kenneth S. Broun
Mary F. Harkenrider, Esq.
Gregory P. Joseph, Esq.
Frederic F. Kay, Esq

David S. Maring, Esq.
Professor Daniel J. Capra, Reporter

Also present were:

Hon. Anthony J. Scirica, Chair of the Standing Committee on
Rules of Practice and Procedure

Hon. Frank W Bullock, Jr., Liaison to the Standing Committee on
Rules of Practice and Procedure

Hon. David S. Doty, Liaison to the Civil Rules Committee

Hon. David D. Dowd, Liaison to the Criminal Rules Committee

Professor Daniel R Coquillette, Reporter, Standing Committee on
Rules of Practice and Procedure

Professor Leo Whinery, Reporter, Uniform Rules of Evidence
Drafting Committee

Hon. James K. Robinson, Justice Department

Roger Pauley, Esq., Justice Department

Professor Stephen A. Saltzburg, American Bar Association Representative

John K. Rabiej, Esq , Chief, Rules Committee Support Office

Joe Cecll, Esq., Federal Judicial Center

Joseph Spaniol, Esq.



Opening Business

The Chair opened the meeting by welcoming two new members, Chief Justice Jeffrey
Amestoy and David Maring. The Chair then asked for approval of the minutes of the April 1998
meeting. These minutes were unanimously approved.

The Chair reported on actions taken at the June 1998 Standing Committee meeting. The
Standing Committee approved the Evidence Rules Committee’s proposed amendments to Rules
701, 702, and 703 to be released for public comment. The proposed amendments to Evidence
Rules 103, 404(a), 803(6), and 902 had been approved for release for public comment at a
previous meeting of the Standing Committee. The Chair recommended that Committee members
read the minutes of the Standing Committee meeting, as the minutes give a comprehensive
account of all of the cutting edge issues that the Standing Committee is considering.

Public Hearing on Rules Released for Public Comment

The first part of the Evidence Rules Committee meeting was devoted to a public hearing
on the Rules that have been released for public comment. The following members of the public
gave testimony and engaged in dialogue with the Committee members.

1. Professor James Duane, Regent Law School (Rule 103)—Suggesting changes to the
Committee Note to Rule 103, and deletion of the Rule’s codification of Luce v. United States and
its progeny.

2. Roy Katriel, Esq., American University Evidence Project (Rule 702)—Suggesting
separation of qualification and reliability standards, and articulation of the standard of proof in the
text of the Rule.

3. Libretta Porta, Esq., American University Evidence Project (Rule 703)—Suggesting
that the Rule be amended to prohibit an expert from relying on inadmissible information, and that
a new hearsay exception be added for reliable information used by an expert.

4. Gerson Smoger, Esq., American Trial Lawyers Association (Rule 702)—Opposing the
proposed amendment.

5 Professor Laird Kirkpatrick, University of Oregon Law School (Rules 103, 404, 701,
702, 703, 902)—Supporting Rule 103 but suggesting deletion of Rule 103’s codification of Luce
and its progeny; suggesting narrowing of character evidence that can be offered as rebuttal under
the proposed amendment to Rule 404 and a change to the Committee Note; opposing proposed
Rule 701; opposing proposed Rule 702; supporting but suggesting clarifying language for
proposed Rule 703; generally supporting the proposed amendments to Rules 803(6) and 902.



6. Professor Richard Friedman, University of Michigan Law School (Rules 103, 404,
701, 702, 703, 902)—Suggesting deletion of Rule 103’s codification of Luce and its progeny,
suggesting narrowing of character evidence that can be offered as rebuttal under the proposed
amendment to Rule 404; opposing proposed Rule 701; opposing proposed Rule 702; suggesting
clarifying language for proposed Rule 703; generally supporting the proposed amendment to
Rules 803(6) and 902.

1. Stephen Morrison, Esq., Lawyers for Civil Justice (Rules 701, 702, 703)—Strongly
supporting the proposed amendments to Rules 701, 702, and 703.

Committee Meeting

After the public hearing was concluded, the Committee met to discuss the public
comments received both at the hearing and in writing. The Committee also discussed a public
comment received concerning the need to amend another Evidence Rule. The discussion of the
public comments and the specific rules was not intended to lead to definitive conclusions, because
the public comment period is continuing and the Committee looks forward to receiving further
suggestions and comments from members of the public. The Committee decided on a tentative
basis, however, that certain changes to the proposals might be made in light of some of the public
comments

Rule 103

The Committee considered the public comments received to date on the proposed
amendment to Rule 103 One comment suggested that a citation in the Committee Note might be
misleading and that a different citation might be more illustrative of why objections to definitive
advance rulings need not be renewed. The Committee tentatively agreed to replace the current
citation with the suggested one. Another comment suggested that the Committee Note should be
amended to emphasize that an advance ruling cannot be relied on if the facts and assumptions
underlying the trial court’s advance ruling are materially changed at trial. The Committee
tentatively agreed to address this matter in the Committee Note.

Each of the three public comments received on the proposed amendment (all from law
professors) recommend that the language in the proposal codifying Luce v. United States and its
progeny should be dropped. None of the commentators seriously suggest that the Rule should be
amended to overrule Luce—thereby allowing a party to appeal from an adverse advance ruling
even if the ruling is dependent on a trial event that never actually occurs. Rather, the
commentators suggest that the second sentence of the proposed amendment should be dropped,
and the Committee Note changed to state that the Committee was taking no position on whether
Luce should be applied or extended.

The Committee engaged in an extensive discussion on whether the Zuce rule should be
dropped from the text of the proposed amendment. Some members thought, as they had when the
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issue was previously discussed, that failing to include any reference to Luce in the text of the Rule
might lead to the misconception that the Luce rule had been abrogated. Others noted that the
Luce rule has never been questioned by the federal courts and indeed has been extended to
comparable situations, e.g., prohibiting a criminal defendant from appealing a ruling that would
admit evidence if the defendant pursued a certain defense, where the defendant never pursued that
defense at trial

The Committee agreed to revisit the question of whether the Luce language should be
retained at its April 1999 meeting, after the end of the public comment period. No motion was
made to tentatively change the proposal at this point.

Rule 404(a)

The proposed amendment to Rule 404(a) provides that if an accused attacks the victim’s
character, this opens the door to an attack on a “pertinent” character trait of the accused. Two
members of the public, both law professors, commented that the term “pertinent” is too broad.
For example, in a criminal prosecution with multiple counts, a defendant who chose to attack the
victim’s character in a defense of one count would open himself up to an attack on a character
trait that would be pertinent to a completely unrelated count.

After discussion, the Committee agreed in principle and on a tentative basis that the term
“pertinent” was too broad. The Committee tentatively agreed that the word “pertinent” should be
replaced with the word “same ” Under this proposal, the prosecution could rebut an attack on the
victim’s character only with evidence of the same bad character trait of the defendant. Some
concern was expressed that the use of the word “same” might unduly narrow the prosecution’s
ability to rebut an attack on the victim’s character. The Committee agreed to consider any cases
or hypotheticals brought to its attention that might indicate that the prosecution’s rebuttal power
would have to be broader.

Another public comment suggested that the Committee Note add a reference to the fact
that an accused might introduce a negative character trait of the victim for a purpose other than to
prove that the victim acted in accordance with the character trait. For example, an accused in a
self-defense case might introduce the victim’s reputation for violence to show that the accused
was aware of that reputation and acted accordingly. In such a case, the door would not be opened
to a character attack on the defendant. The Committee tentatively agreed that the Committee
Note should be amended in accordance with the suggested comment.

Rule 701

Two public comments expressed concern that the proposed Rule’s prohibition of lay
testimony based on specialized knowledge would result in a change of practice The



commentators contended, for example, that under the proposal a witness who would testify that a
certain substance was drugs would have to be qualified and disclosed as an expert.

The Committee considered whether the proposed amendment might have to be changed in
light of these public comments. Some members believed that there are two different kinds of
specialized knowledge that a witness might use. One type of knowledge is specialized in the
sense that not everyone has it, but it is nonetheless something that one needs no training or
expertise to attain. Examples include testimony that certain activity occurs on a corner, or that a
certain substance is a drug. Another kind of specialized knowledge is that which is beyond
common experience, and which requires experience and training to obtain. Examples are
testimony that a product failed due to metal fatigue, or that coconspirators were speaking in code.

Several Committee members expressed the opinion that testimony based on particularized
knowledge that any member of the public could obtain without training or expertise should be
covered by Rule 701, while testimony based on specialized knowledge that is dependent on
special skill or training should be covered by Rule 702. Many members thought that this
distinction was already made by the proposed amendment to Rule 701, while others thought that a
stylistic change might be made to the text to make it more clear that testimony based on common
but particularized knowledge is covered by Rule 701 rather than Rule 702. One possibility
considered was to state specifically in the Rule that if testimony is expert testimony within the
meaning of Rule 702, then it cannot be admitted under Rule 701. The Committee agreed to revisit
the possibility of a stylistic change to Rule 701 at the April 1999 meeting, and to consider new
proposals in light of any intervening public comment.

Finally, the Committee considered the suggestion of the Style Subcommittee of the
Standing Committee to change the title of Rule 701 so as to refer to witnesses in the singular
rather than the plural. It was pointed out, however, that someone searching for the rule would
probably be considering the question of witnesses in the plural sense rather than the singular.
Moreover, if the title is to be changed, it should be changed in such a way as to indicate that the
Rule governs not witnesses but testimony. For these reasons, the Committee decided not to adopt
the Style Subcommittee’s suggestion at this time.

Rule 702

The public comment received so far is, not surprisingly, divided on the merits of the
proposal to amend Rule 702. A major intervening development is that the Supreme Court has
granted certiorari in Kumho Tire v. Carmichael, where the issue is whether the Daubert
gatekeeping standards apply to the testimony of a tire failure expert who testified largely on the
basis of experience The Committee agreed that the result in Kumho could affect the viability of
the proposed amendment to Rule 702 But it also agreed that it was premature to reconsider the
Rule at this point, since the Supreme Court will not hear argument on the case until December.
Several Committee members expressed the hope that the Supreme Court would decide Kumho
before the April 1999 meeting, so that the Committee would have the opportunity to incorporate



the case into the proposed amendment to Rule 702, before that proposal is submitted to the
Standing Committee.

The Committee considered the suggestion of the Style Subcommittee to amend the title of
Rule 702 in the same manner as the proposed amendment to Rule 701. For the same reasons, the
Committee decided not to adopt the Style Subcommittee’s suggestion at this time.

One public comment suggested that the proposed amendment to Rule 702 might end up
excluding the testimony of experts who purport to educate the factfinder on general background
principles only, and who make no attempt to apply their expertise to the facts of the case. The
proposed amendment requires that “the witness has applied the principles and methods reliably to
the facts of the case.” The Committee concluded that this language would not require exclusion of
an expert who educates the jury on general principles. Such an expert will have applied the
principles and methods reliably to the facts of the case if the testimony fits the facts. The
Committee tentatively agreed, however, to amend the Advisory Committee Note to address this
question.

The Committee considered and rejected a suggestion from a member of the public that the
Rule focus only on the “case-specific” facts or data that are relied upon by the expert. The
Committee unanimously concluded that the expert’s reliance on any fact, whether or not case-
specific, is a matter for scrutiny by the trial court. The Committee also considered and rejected a
suggestion from a member of the public that the Committee Note be amended to provide more
elaboration of the distinction between Rules 702 and 703. The Committee concluded that the
distinction was already well set forth in the Committee Note.

Finally, the Committee tentatively agreed to make two minor changes to the Committee
Note to Rule 702, in order to cite some recent case law and academic commentary.

Rule 703

The public comments on Rule 703 have been almost uniformly positive. Two
commentators agreed with the Rule but suggested that language might be added to elaborate on
why information relied on by an expert might be probative even though it is not in evidence, and
why it might be prejudicial. The Committee considered these comments, and tentatively
concluded that it was unnecessary to provide this elaboration in the text of the Rule. The
Evidence Rules generally refer to probative value and prejudicial effect without elaboration,
leaving the balancing of these factors to the discretion of the trial court. Moreover, the Committee
Note to the Rule makes clear what the probative value and prejudicial effect are when the expert
relies on information not in evidence.

One public commentator proposed that Rule 703 should be amended to prohibit the
expert from relying on information not in evidence, and that a new hearsay exception be added to
permit reliable information used by an expert to be admitted for its truth. The Committee



considered and rejected these suggestions. Committee members noted that the proposal was in
one sense too narrow, because it only dealt with hearsay information relied on by an expert, when
in reality an expert might use a wide variety of information not in evidence, e. g., character
evidence and subsequent remedial measures. On the other hand, the proposal was too broad,
because it could permit dubious hearsay to be considered for its truth.

The Committee considered and tentatively approved the changes to the text of the Rule
suggested by the Style Subcommittee of the Standing Committee. These changes would make the
language of the Rule more direct and concise. The Committee also tentatively agreed to a stylistic
change that would clarify that the Rule covers all information not in evidence that is relied upon
by an expert.

The Committee tentatively agreed to add language to the Committee Note that would
indicate that the proponent of the expert might be permitted to disclose the information not in
evidence relied on by the expert, if the opponent opens the door by attacking the expert’s basis.

Finally, the Committee considered and rejected a proposal that the Committee Note be
amended to add a laundry list of factors that a trial court might use in assessing the probative
value and prejudicial effect of information not in evidence that is relied upon by an expert. The
Committee agreed that these matters should be left to the discretion of the trial judge.

Rule 902

The Chair suggested that a stylistic change to proposed Rules 902(11) and 902(12) might
be considered in order to provide for a more consistent use of the terms “certification” and
“declaration.” The Committee tentatively agreed to a stylistic change in each subdivision requiring
that the qualified witness make a “written declaration of the custodian thereof or another
qualified person certifying that the record” meets the requirements of the Rule. The Committee
also tentatively agreed to a stylistic change that would replace a pronoun with a more definite
term. Finally, the Committee tentatively agreed to add to the Committee Note a reference to the
statute governing declarations filed in a federal court.

The Committee rejected a suggestion from a member of the public that the reference to
admissibility under Rule 803(6) be deleted from the proposed amendment to Rule 902. The sense
of the Committee was that records offered as self-authenticating under proposed Rules 902(11)
and (12) would have to meet the admissibility requirements of Rule 803(6).

Rule 609

Evidence Rule 609 provides that certain convictions are admissible to impeach the
character of a witness if a balancing test is met (subdivision (a)(1)), and that other convictions are
automatically admissible (subdivision (a)(2)). A public comment was received suggesting that the
use of the word “and” between these subdivisions was misleading; the argument was that the use



of the word “and” implies that a conviction must meet the requirements of both subdivisions to be
admissible, when in fact the subdivisions provide independent paths to admissibility.

The Committee considered this comment and determined that it was not necessary to
amend Rule 609. The use of the word “and” clearly indicates that the provisions are independent
rather than related—i.e., that both subdivisions provide for admissibility of convictions if their
requirements are met.

Rule 1101

At the April 1998 meeting, the Reporter was directed to prepare a memorandum
describing the types of actions in which the Federal Rules do not apply. Then the Committee
would consider whether it would be appropriate to amend Rule 1101 to either exclude certain
actions from or include certain actions within the rubric of the Evidence Rules.

The Reporter submitted a memorandum indicating that there are several types of actions in
which the courts have found the Evidence Rules inapplicable, even though the actions are not
specifically excluded under Rule 1101. For example, the Evidence Rules are not applicable in
suppression hearings, even though Rule 1101 does not specifically exempt them.

After considering the Reporter’s memorandum, the Committee concluded that while Rule
1101 is not comprehensive, there is no need to amend it; the courts have had no problem in
exempting certain actions from the Evidence Rules where the nature of the action warrants it. The
Committee also concluded that it would not be appropriate to amend the Rule to apply the
Evidence Rules to any actions that are currently exempted by Rule 1101. For example, it makes
no sense to extend the Evidence Rules to grand jury proceedings, which are ex parte and
necessarily less rigid than a trial court proceeding.

Privileges

The Committee once again discussed whether it should attempt to propose a codification
of the privileges. The issue was considered again in light of Congressional activity. Congress
recently passed a tax preparer privilege, and there are bills pending in Congress that would
establish a parent-child privilege, a secret service privilege, and others.

Some Committee members expressed concern that recommending a set of privilege rules
to Congress might spur even further piecemeal Congressional activity. Unlike other Evidence
Rules, rules of privilege are not self-executing; they have to be passed by Congress. Other
Committee members thought that the Committee might do a useful service in attempting to set
forth rules embracing the current common law of privilege, even if those rules are never even
submitted to Congress.



The Chair designated Greg Joseph and the Reporter to consider whether a proposed
codification of the privileges would be a worthwhile project. They will report back to the
Committee at the April, 1999 meeting.

Rule 902(6)

Evidence Rule 902(6) provides that “[p]rinted materials purporting to be newspapers or
periodicals” are self-authenticating. A Committee member pointed out that the Rule may not
cover news wire reports that do not subsequently appear in print articles, such as electronic stock
market reports. After discussion, the Committee resolved to consider this matter in the future,
should another package of amendments to the Evidence Rules be deemed necessary.

Attorney Conduct Rules

Professor Coquillette informed the Committee that an ad hoc committee will soon meet to
consider the draft of the attorney conduct rules. The ad hoc committee is composed of members
of each of the Advisory Committees, two members of the Standing Committee, Professor
Coquillette, and liaisons from the Committees on Federal/State Jurisdiction and Court
Administration and Case Management. The ad hoc committee will proceed slowly so as not to get
ahead of several developments that will affect the viability of any proposed attorney conduct rules
for the federal courts. Among these developments are: the legislation recently passed in Congress
that requires federal prosecutors to abide by state ethics rules; the ABA Ethics 2000 project; and
the negotiations between the Justice Department and the Conference of Chief Justices concerning
the proposed Rule 4.2.

Professor Coquillette expressed his thanks to the Evidence Rules Committee for the
substantial work that it has already done on the Attorney Conduct Rules The Evidence Rules
Committee has provided a detailed list of suggestions as to how the proposed Attorney Conduct
Rules and commentary can be improved, and these suggestions have been incorporated into the
latest working draft of the Rules.

Uniform Rules

Professor Whinery, the Reporter for the Uniform Rules of Evidence Drafting Committee,
reported on developments in the Uniform Rules project. The first reading of the working draft
occurred this summer at the national meeting of the Uniform Laws Commissioners. The Uniform
Rules Committee has generally followed the Federal Rules of Evidence, but Professor Whinery
noted that there are some marked differences. For example, Proposed Uniform Rule 702
establishes a presumption of admissibility for expert testimony that passes the Frye test, and a
presumption of inadmissibility for expert testimony that does not. Then the Rule provides a
number of factors that would be relevant to overcoming the presumption one way or another.



Professor Whinery noted that the working relationship that has been established between
the Uniform Rules Drafting Committee and the Evidence Rules Committee has been most salutary
and will continue in the future.

Next Meeting

The next meeting of the Evidence Rules Committee is scheduled for April 12% and 13%,
1999, in New York City.

The meeting was adjourned at 5 p.m., Thursday, October 22nd.

Respectfully submitted,

Daniel J. Capra
Reed Professor of Law
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TO: Honorable Anthony J. Scirica, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Honorable Fern M. Smith, Chair
Advisory Committee on Evidence Rules

DATE: December 1, 1998

RE: Report of the Advisory Committee on Evidence Rules

L. Introduction

The Advisory Committee on Evidence Rules met on October 22™ in Washington, D.C.
The Committee held a public hearing on the proposed amendments that are currently released for
public comment--proposals to amend Evidence Rules 103, 404(a), 701, 702, 703, 803(6) and 902.
After the public hearing, the Committee convened to consider the comments received at the
hearing as well as other written comments submitted. The Committee reached tentative agreement
on some minor revisions to the text and notes of some of the proposed amendments. The
Committee also considered, and decided not to act on, some proposals to amend other Evidence
Rules. The discussion of these and other matters is summarized in Part III of this Report, and is
more fully set forth in the draft minutes of the October meeting, which are attached to this Report.

Given the fact that a package of proposed amendments to the Evidence Rules is currently
in the public comment period, the Evidence Rules Committee will present no action items at the
January, 1999 Standing Committee meeting.



I1. Action Items

No Action Items

II1. Information Items

A. Consideration of Possible Changes to Proposed Amendments
Released for Public Comment.

1. Rule 103

The proposed amendment to Evidence Rule 103 provides: 1) that a party who loses an
advance ruling on evidence need not renew an objection or offer of proof at trial, if the advance
ruling is definitive; and 2) that if there is a condition precedent to the advance ruling, such as the
pursuit of a certain claim or defense or the testimony of a certain witness, then an appeal cannot
be taken on the ruling unless the condition precedent actually occurs at trial.

In light of the public comment received, the Committee tentatively agreed to change a
citation in the Committee Note to one that more completely described the need to excuse a party
from renewing objections to definitive rulings The Committee also tentatively agreed with a
public comment suggesting that the Committee Note should be amended to emphasize that an
advance ruling cannot be relied on if the facts and assumptions underlying the trial court’s
advance ruling are materially changed at trial

The second sentence in the proposed amendment, set forth above, would codify the
Supreme Court’s ruling in Luce v. United States, and the cases that have extended the logic of
Luce. Academics have submitted comment that has been critical of Luce;, they have suggested that
the second sentence of the proposed amendment should be dropped, and the Committee Note
changed to state that the Committee was taking no position on whether Luce should be applied or
extended. After discussion, the Evidence Rules Committee remained in general agreement that the
Luce principle should remain in the text of the Rule, though some members expressed concern
that extending the Luce principle to all analogous situations might result in some unintended
consequences. The Committee resolved to revisit the question of whether the Luce language
should be retained at its April, 1999 meeting, after the end of the public comment period.



2. Rule 404(a)

The proposed amendment to Evidence Rule 404(a) provides that if an accused attacks the
victim’s character, this opens the door to an attack on a “pertinent” character trait of the accused
Public comment has raised the concern that the term “pertinent” may be too broad. In a multiple
count prosecution, the chosen language might permit the prosecution to attack a character trait
of the defendant that is pertinent to a count different from the one on which the defendant
attacked the character of the victim..

In light of the public comment, the Evidence Rules Committee has tentatively agreed that
the word “pertinent” should be replaced with the word “same”. Under this proposal, the
prosecution could rebut an attack on the victim’s character only with evidence of the same bad
character trait of the defendant. The Committee has also tentatively agreed to add to the
Committee Note a reference to the fact that an accused might introduce a negative character trait
of the victim for a purpose other than to prove that the victim acted in accordance with the
character trait; this would not open the door to a character attack on the accused.

3. Rule 701

The proposed amendment to Evidence Rule 701 would prohibit lay witness testimony
where the witness is testifying on the basis of specialized knowledge. The goal of the amendment
is to prohibit lay witnesses from testifying on matters that should be governed by the reliability
requirements of Evidence Rule 702. While most public comment on the proposal has been
favorable, some commentators have expressed concern that the amendment might prohibit
testimony from lay witnesses who testify on the basis of ordinary experience, e.g , that a certain
substance was cocaine. The Committee’s position is that testimony based on particularized
knowledge that any member of the public could obtain without training or expertise should be
covered by Rule 701, while testimony based on specialized knowledge that is dependent on
special skill or training should be covered by Rule 702. The Committee will consider whether a
stylistic change to the proposal is necessary to clarify this distinction.

4. Rule 702

The proposed amendment to Evidence Rule 702 provides three rehability-based
requirements that all expert testimony must meet: (1) the testimony must be sufficiently based
upon reliable facts or data; (2) the testimony must be the product of reliable principles and
methods; and (3) the principles and methods used by the witness must be applied reliably to the



facts of the case. The public comment received so far is, not surprisingly, divided on the merits of
the proposal to amend Rule 702, though most commentary has been quite favorable. A major
intervening development is that the Supreme Court will hear argument on December 7 in Kumho
Tire v. Carmichael, where the issue is whether the Daubert gatekeeping standards apply to the
testimony of a tire failure expert who testified largely on the basis of experience. The Evidence
Rules Committee will continue to monitor the Kumho case and its effect, if any, on the proposed
amendment to Rule 702. The Committee has also tentatively agreed to make two minor changes
to the Committee Note to Rule 702, in order to cite some recent case law and academic
commentary.

S. Rule 703

The proposed amendment to Rule 703 would limit the disclosure to the jury of
information relied on by an expert, where that information is otherwise inadmissible. The
amendment provides that this information cannot be disclosed unless its probative value (in
assisting the jury to weigh the expert’s opinion) substantially outweighs the risk of prejudice
(from the jury’s misusing the evidence). The goal of the amendment is to prevent a party from
evading exclusionary rules of evidence through the simple expedient of having an expert rely on
the inadmissible information

The public comments on Rule 703 have been almost uniformly positive. The Evidence
Rules Committee has tentatively decided to reject suggestions that the text of the Rule be made
more elaborate to specify the probative value and prejudicial effect that the trial judge must
consider. The Evidence Rules generally refer to probative value and prejudicial effect without
elaboration, leaving the balancing of these factors to the discretion of the trial court. Moreover,
the Committee Note to the Rule makes clear what the probative value and prejudicial effect are
when the expert relies on information not in evidence. The Committee has also decided to reject
more radical proposals that would prohibit the expert from relying on information not in
evidence, and that would add a new hearsay exception to permit reliable information used by an
expert to be admitted for its truth.

The Committee considered and approved the changes to the text of Evidence Rule 703
suggested by the Style Subcommittee of the Standing Committee. These changes would make the
language of the Rule more direct and concise. The Committee also tentatively agreed to a stylistic
change that would clarify that the Rule presumptively prohibits disclosure of all information not
in evidence that is relied upon by an expert. Finally, the Committee tentatively agreed to add
language to the Committee Note that would indicate that the proponent of the expert might be
permitted to disclose the information not in evidence relied on by the expert, if the opponent
opens the door by attacking the expert’s basis.



6. Rules 803(6) and 902

The proposed amendments to Rules 803(6) and 902 are interrelated. The amendment to
Rule 803(6) would permit business records to satisfy the hearsay exception without the
requirement of in-court testimony by a custodian or other qualified witness; such a person would
be permitted to certify that the admissibility requirements of the exception are met. The
amendment to Rule 902 would provide that a business record accompanied by such a certification
can be self-authenticating. The goal of these amendments is to provide consistency in the proving
up of business records. Current federal law permits proof of foreign business records in criminal
cases by way of certification; but business records in civil cases and domestic business records in
criminal cases must still be proven by the testimony of a qualified witness.

The Evidence Rules Committee has tentatively agreed to a stylistic change to proposed
Rules 902(11) and 902(12) that would provide for a more consistent use of the terms
“certification” and “declaration.” Under this stylistic revision, each new subdivision would require
that the qualified witness make a “written declaration of the custodian thereof or another
qualified person certifying that the record” meets the requirements of the Rule. The Committee
also tentatively agreed to a stylistic change that would replace a pronoun with a more definite
term Finally, the Committee tentatively agreed to add to the Committee Note a reference to the
statute governing declarations filed in a federal court.

B. Other Matters Considered

1. Rule 609

Evidence Rule 609 provides that certain convictions are admissible to impeach the
character of a witness if a balancing test is met (subdivision (a)(1)), and that other convictions are
automatically admissible (subdivision (a)(2)). A public comment was received suggesting that the
use of the word “and” between these subdivisions was misleading; the argument was that the use
of the word “and” implies that a conviction must meet the requirements of both subdivisions to be
admissible, when in fact the subdivisions provide independent paths to admissibility.

The Evidence Rules Committee considered this comment and determined that it was not
necessary to amend Rule 609. The use of the word “and” clearly indicates that the provisions are
independent rather than related. That is, both subdivisions provide for admissibility of convictions
if their requirements are met.



2. Rule 1101

Evidence Rule 1101 sets forth the actions and proceedings to which the Federal Rules of
Evidence are applicable, and also excludes certain proceedings from the applicability of those
Rules. The Evidence Rules Committee considered whether Evidence Rule 1101 should be
amended to either exclude certain actions from or include certain actions within the rubric of the
Evidence Rules.

The Committee determined that there are several types of actions in which the courts have
found the Evidence Rules inapplicable, even though the actions are not specifically excluded
under Rule 1101. The Committee also considered whether some of the proceedings currently
excluded from the Rules by Rule 1101 should remain so.

Ultimately, the Committee concluded that there is no critical need to amend Rule 1101 at
this time. First, the courts have had no problem in exempting certain actions from the Evidence
Rules where the nature of the action warrants it, even if there is no explicit exclusion in Rule
1101. Second, the Committee found that it would not be appropriate to apply the Evidence Rules
to any proceedings that are currently exempted by Rule 1101.

3. Privileges

The Evidence Rules Committee once again discussed whether it should attempt to
propose a codification of the privileges, in light of substantial recent Congressional activity in this
area. Committee members are divided on whether the project would be productive. The Chair
designated a subcommittee to consider whether a proposed codification of the privileges would be
a worthwhile project. The subcommittee will report back to the Evidence Rules Committee at the
April, 1999 meeting.

4. Rule 902(6)

Evidence Rule 902(6) provides that “[p]rinted materials purporting to be newspapers or
periodicals” are self-authenticating. The Evidence Rules Committee has determined that the Rule
may not cover news wire reports that do not subsequently appear in print articles, such as
electronic stock market reports. The Committee resolved to consider this matter in the future,
should another package of amendments to the Evidence Rules be deemed necessary.



C. Outmoded or Misleading Advisory Committee Notes

The Evidence Rules Committee has engaged in a two-year long project to identify those
original Advisory Committee Notes that may be misleading because they comment on a version of
the Rule that was either rejected or substantially changed by Congress. The culmination of the
project was a report by the Committee’s Reporter, setting forth the problematic Notes and
providing editorial comment that can be used by publishers to alert the reader that the Note is
commenting on a Rule different from that actually enacted

The Reporter’s report has been published as a pamphlet by the Federal Judicial Center.
The pamphlet has been distributed to all Federal judges, all publishers of the Federal Rules of
Evidence, and other interested parties. The report has also been published in the supplement to
Wright and Miller’s treatise on federal courts, and will soon be published in Federal Rules
Decisions.

IV. Minutes of the October, 1998 Meeting

The Reporter's draft of the minutes of the Evidence Rules Committee's October, 1998
meeting are attached to this report. These minutes have not yet been approved by the Evidence
Rules Committee.

Attachment:

Draft Minutes









COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
Meeting of January 7-8, 1999
Marco Island, Florida

Draft Minutes

The winter meeting of the Judicial Conference Committee on Rules of Practice and
Procedure was held in Marco Island, Florida on Thursday and Friday, January 7-8, 1999.
The following members were present:

Judge Anthony J. Scirica, Chair
Judge Frank W. Bullock, Jr.
Charles J. Cooper, Esquire
Professor Geoffrey C. Hazard, Jr.
Gene W. Lafitte, Esquire
Patrick F. McCartan, Esquire
Judge James A. Parker

Sol Schreiber, Esquire

Judge Morey L. Sear

Judge A. Wallace Tashima
Chief Justice E. Norman Veasey
Judge William R. Wilson, Jr.

Judge Phyllis A. Kravitch and Deputy Attorney General Eric H. Holder were unable
to be present. The Department of Justice was represented at the meeting by Neal K. Katyal,
Advisor to the Deputy Attorney General. Roger A. Pauley also participated in the meeting
on behalf of the Department.

Providing support to the committee were: Professor Daniel R. Coquillette, reporter to
the committee; Peter G. McCabe, secretary to the committee; John K. Rabiej, chief of the
Rules Committee Support Office of the Administrative Office of the United States Courts,
Mark D. Shapiro, deputy chief of that office, and Nancy G. Miller, the Administrative
Office’s judicial fellow.

Representing the advisory committees were:

Advisory Committee on Appellate Rules —
Judge Will L. Garwood, Chair
Advisory Committee on Bankruptcy Rules —

Judge Adrian G. Duplantier, Chair

Professor Alan N. Resnick, Reporter
Advisory Committee on Civil Rules —

Judge Paul V. Niemeyer, Chair

Professor Edward H. Cooper, Reporter
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Advisory Committee on Criminal Rules —
Judge W. Eugene Davis, Chair
Professor David A. Schlueter, Reporter

Advisory Committee on Evidence Rules —
Judge Fern M. Smith, Chair
Professor Daniel J. Capra, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr., consultant to the
committee; Professor Mary P. Squiers, project director of the local rules project; and Marie
C. Leary of the Research Division of the Federal Judicial Center.

Alan C. Sundberg, former member of the committee attended the meeting and was
presented with a certificate of appreciation, signed by the Chief Justice, for his distinguished
service on the committee over the past six years.

INTRODUCTORY REMARKS

Judge Scirica reported that Judge Stotler was unable to attend the meeting because
she had to participate in the dedication of the new federal courthouse in Santa Ana,
California. He added that she would participate at the next committee meeting, to be held in
Boston in June 1999.

Judge Scirica noted that he was participating in his first meeting as chair of the
Standing Committee. He stated that it had been his great honor to have served for six years
as a member of the Advisory Committee on Civil Rules under three extraordinary chairmen
— Judges Pointer, Higginbotham, and Niemeyer.

Judge Scirica observed that it was very important for the rules committees to uphold
the integrity of the Rules Enabling Act and be vigilant against potential violations of the
Act. At the same time, he pointed out that the committees had to be careful in their work in
distinguishing between matters of procedure and substance.

He emphasized the importance of establishing and maintaining good professional
relations with members and staff of the Congress. He said that it would be idea] if these
relationships were personal and long-lasting. But membership changes in the Congress and
on the committees make it difficult as a practical matter to achieve that goal. Nevertheless,
he said, it is possible to keep the Congress informed about the benefits of the Rules Enabling
Act, the important institutional role of the rules committees, and ways in which the
committees can be of service to the Congress.
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APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee voted without objection to approve the minutes of the last
meeting, held on June 18-19, 1998.

REPORT OF THE ADMINISTRATIVE OFFICE
Legislative Report

Mr. Rabiej presented a list of 41 bills introduced in the 105™ Congress that would
have had an impact on the federal rules or the rulemaking process. (Agenda Item 3A) He
pointed out that the Administrative Office had monitored the bills on behalf of the rules
committees and the Judicial Conference, and it had prepared several letters for the chair to
send to members of Congress commenting on the language of specific bills and emphasizing
the need to comply with the provisions of the Rules Enabling Act. He noted that only three
of the 41 bills had actually been enacted into law, and their impact on the federal rules
would be comparatively minor. They included provisions: (1) establishing a new
evidentiary privilege governing communications between a taxpayers and an authorized tax
practitioner, (2) requiring each court to establish voluntary alternative dispute resolution
procedures through local rules, and (3) subjecting government attorneys to attorney conduct
rules established under state laws or rules.

Mr. Rabiej stated that comprehensive bankruptcy legislation had come close to being
enacted in the 105" Congress, and it likely would be reintroduced in the 106" Congress. He
pointed out that the legislation, if enacted, would create an enormous amount of work for the
Advisory Committee on Bankruptcy Rules. He also predicted that legislation would also be
reintroduced in the new Congress to federalize virtually all class actions.

Administrative Actions

Mr. Rabiej reported that the Rules Committee Support Office was now sending
comments from the public on proposed amendments to the rules to committee members by
electronic mail. He noted that the Administrative Office had received about 160 comments
from the bench and bar on the proposed amendments to the bankruptcy rules, about 110
comments on the amendments to the civil rules, and about 65 comments on the amendments
to the evidence rules. He added that all the comments, together with committee minutes,
would be placed on a CD-ROM and made available to all the members of the advisory and
standing committees.
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REPORT OF THE FEDERAL JUDICIAL CENTER

Ms. Leary reported that Judge Rya Zobel had announced that she would be leaving
her position as director of the Federal Judicial Center to return to work as a United States
district judge in Boston. She noted that a search committee had been appointed by the Chief
Justice to find a successor, and it was expected that the Center’s board would name a new
director by April 1999.

Ms. Leary presented a brief update on the Center’s recent publications, educational
programs, and research projects. (Agenda Item 4) She noted that as a consequence of the
comprehensive, ongoing studies of class actions and mass torts conducted by the Advisory
Committee on Civil Rules and the Mass Torts Working Group, the Center had decided that
revisions to the Manual for Complex Litigation were needed. To that end, the Chief Justice
had appointed a board of editors to oversee the work, including Judges Stanley Marcus, John
G. Koeltl, J. Frederick Motz, Lee H. Rosenthal, and Barefoot Sanders. The Chief Justice,
she said, had also selected two attorneys to serve on the board of editors, and the Center was
awaiting their response to his invitation. (Sheila Birnbaum and Frank A. Ray were later
announced as the new members.) She added that staff of the Research Division would
provide support for the work of the board of editors.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES

Judge Garwood presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 7, 1998. (Agenda Item 5)

Judge Garwood stated that the advisory committee had no action items to present to
the standing committee. He noted, though, that the advisory committee had approved a
number of additional amendments to the appellate rules, but had decided not to forward
them to the standing committee for publication until the bar has had adequate time to
become accustomed to the restyled body of appellate rules. He added that a package of
amendments would probably be ready for publication by the year 2000.

Committee Notes

Judge Garwood pointed out that the Standing Committee had recommended
previously that the notes accompanying proposed rules amendments be referred to as
“Committee Notes,” rather than “Advisory Committee Notes.” He reported that the
Advisory Committee on Appellate Rules, although accepting the recommendation, had
discussed this matter at its last meeting and had concluded that the term “Advisory
Committee Notes” was both more traditional and more accurate. Judge Garwood pointed
out, for example, that “Advisory Committee Notes” had long been used by the Chief Justice
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when transmitting rules amendments to Congress, by legal publications, and by the legal
profession generally.

Professor Cooper and Mr. Rabiej responded that the use of the term “Committee
Notes” had been selected over “Advisory Committee Notes” because the Standing
Committee from time to time revises or supplements the notes of an advisory committee.
As a result, the published notes will contain language representing the input of both the
pertinent advisory committee and the standing committee, and it is often difficult to tell
exactly what has been authored by each committee.

Judge Garwood pointed out that when the Standing Committee proposes that a
change be made in a note before publication, the chair of the advisory committee will take
the matter back to the advisory committee for consideration of the change. As a rule, the
advisory committee will in fact agree with — and often improve upon — the proposed
change and incorporate it into the publication distributed to bench and bar. Therefore, the
note effectively remains that of the advisory committee. On the other hand, when changes in
a note are made by the standing committee after publication, the chair of the advisory
committee will normally accept the changes at the standing committee meeting on behalf of
the advisory committee and thereby avoid the delay of returning them for further
consideration by the advisory committee.

Professor Coquillette added that the standing committee has always been deferential
to the advisory committees in the preparation of committee notes, and it normally will make
only minor changes in the notes and obtain the agreement of the chair and reporter of the
pertinent advisory committee in doing so. But, he said, when the standing committee
proposes changes that are major in nature, or disputed, it will normally send the note back to
the advisory committee for further consideration and redrafting. He concluded that the
question of the appropriate terminology for the notes was an important matter that would be
discussed further at the reporters’ next luncheon.

Proposed Effective Date for Local Rules

Judge Garwood reported that the advisory committee at its April 1998 meeting had
drafted a proposed amendment to FED. R. App. P. 47(a)(1) that would mandate an effective
date of December 1 for all local court rules, except in cases of “immediate need.” After the
meeting, however, the advisory committee was informed by the Advisory Committee on
Civil Rules that the concept of having a uniform, national effective date for local rules may
conflict with the Rules Enabling Act, which gives each court authority to prescribe the
effective date of their local rules. 28 U.S.C. § 2071(b).
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Judge Garwood said that the Advisory Committee on Appellate Rules had not
considered this potential legal impediment at its April meeting. Rather, it had focused only
on the merits of the proposal referred to all the advisory committees to fix a uniform
national effective date for all local rules. Accordingly, he suggested that it would be
appropriate for the standing committee to make a threshold decision on whether the Rules
Enabling Act would permit amendments to the national rules to mandate effective dates for
local rules. If the committee were to decide that there would be no conflict with the Rules
Enabling Act, the Advisory Committee on Appellate Rules would recommend fixing a
single annual date of December 1 for all local rules of court, except in the case of
emergencies.

REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Judge Duplantier and Professor Resnick presented the report of the advisory
committee, as set forth in his memorandum and attachments of December 3,1998. (Agenda
Item 6)

Pending Amendments to the Bankruptcy Rules

Judge Duplantier reported that a heavy volume of comments had been received from
bench and bar in response to the “litigation package” of proposed amendments to the Federal
Rules of Bankruptcy Procedure. He said that the great majority of the comments had
expressed opposition to the package generally. The most common argument made in the
comments, he said, was that the proposed amendments were simply not needed and would
impose elaborate and burdensome procedures for the handling of a heavy volume of
relatively routine matters in the bankruptcy courts. Most of the bankruptcy judges who
commented, he said, had argued that FED. R. BANKR. P. 9013 and 9014 currently work well
because they give judges flexibility — through local rules on motion practice — to
distinguish among various types of “contested matters” and to fashion efficient and
summary procedures to decide routine matters.

He added that many judges also had commented negatively about the requirement in
revised Rule 9014 that would make FED. R. CIv. P. 43(e) inapplicable at an evidentiary
hearing on an administrative motion. The proposed amendment would thus require
witnesses to appear in person and testify — rather than give testimony by affidavit — when
there is a genuine issue of material fact.

Judge Duplantier pointed out that the advisory committee would hold a public
hearing on the proposed amendments on January 28, 1999, and it would meet again in
March to consider all the comments and make appropriate decisions on the amendments.
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Omnibus Bankruptcy Legislation

Professor Resnick reported that comprehensive bankruptcy legislation was likely to
be introduced early in the new Congress. Among other things, it would probably add new
provisions to the Bankruptcy Code to govern small business cases and international or
transnational bankruptcies. In addition, the Congress may alter the appellate structure for
bankruptcy cases and authorize direct appeals from a bankruptcy judge to the court of
appeals. He said that the sheer magnitude of the expected legislative changes would likely
require the Advisory Committee on Bankruptcy Rules to review in essence the entire body
of Federal Rules of Bankruptcy Procedure and Official Forms in order to implement all the
new statutory provisions.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Niemeyer presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 10, 1998. (Agenda Item 7)

He pointed out that the committee was seeking authority to publish for comment
proposed amendments that would abrogate the copyright rules and bring copyright
impoundment procedures explicitly within the injunction procedures of FED. R. CIv. P. 65.

Copyright Rules

Professor Cooper noted that the proposed abrogation of the Copyright Rules of
Practice had been proposed in 1964, but had been deferred for various reasons since that
time. He explained that the advisory committee was now recommending:

1. abrogating the separate body of copyright rules;

2. adding a new subdivision (f) to FED. R. C1v. P. 65 to bring copyright
impoundment procedures within that rule’s injunction procedures; and

3. amending FED. R. C1v. P. 81 to reflect the abrogation of the copyright rules.

He noted that FED. R. C1v. P. 81 would also be amended both to restyle its reference
to the Federal Rules of Bankruptcy Procedure and eliminate its anachronistic reference to
mental health proceedings in the District of Columbia.

Professor Cooper explained that the language of the current Rule 81 was the starting
point in considering the proposed amendments. RULE 81 states explicitly that the Federal
Rules of Civil Procedure do not apply to copyright proceedings, except to the extent that a
rule adopted by the Supreme Court makes them apply. Professor Cooper then pointed out
that Rule 1 of the Copyright Rules of Procedure promulgated by the Supreme Court
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specifies that copyright proceedings are to be governed by the Federal Rules of Civil
Procedure. But that rule applies only to proceedings brought under the 1909 Copyright Act,
which was repealed by the Congress in 1976. Thus, on the face of it, there appear to be no
current rules governing copyright infringement proceedings.

Professor Cooper pointed out that the remainder of the copyright rules establish a
pre-judgment procedure for seizing and holding infringing items and the means of making
those items. But the procedure does not provide for notice to the defendant of the proposed
impoundment, even when notice can reasonably be provided. Nor does it provide for a
showing of irreparable injury as a condition of securing relief, nor for the exercise of
discretion by the court. Rather, the Copyright Rules provide that an application to seize and
hold items is directed to the clerk of court, who signs the writ and gives it to the marshal.

To that extent, he said, the rules are inconsistent with the 1976 copyright statute that
vests a court with discretion both to order impoundment and to establish reasonable terms
for the impoundment. Professor Cooper added that the pertinent case law leads to the
conclusion that the procedures established by the copyright rules would likely not pass
constitutional muster.

He stated that most of the courts have reacted to the lack of explicit legal authority
for copyright impoundment procedures by applying the Federal Rules of Civil Procedure,
especially FED. R. Civ. P. 65, which sets forth procedures for issuing restraining orders and
authorizing no-notice seizures in appropriate circumstances. He added that the amendments
proposed by the advisory committee would regularize the current practices of the courts and
provide them with a firm legal foundation.

He also noted that another important advantage of the proposed amendments is that
they would make it clear that the United States will meet its responsibilities under
international conventions to provide effective remedies for preventing copyright
infringements. To that end, the proposed changes would give fair and timely notice to
defendants, vest adequate authority in the judiciary, and provide other elements of due
process. He said that the proposed amendments would let the international community
know that the United States has clear and effective procedures against copyright
infringements. He added that the copyright community had expressed its acceptance of the
advisory committee’s proposal.

The committee approved abrogation of the copyright rules and adoption of the
proposed amendments to the civil rules for publication without objection.
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Discovery Rules

Judge Niemeyer reported that the standing committee had approved publication of a
package of changes to the discovery rules at its last meeting. He noted that the volume of
public comments received in response to the proposed amendments had been heavy. The
majority of the comments, he said, were favorable to the package, but there had also been
many negative comments. He added that the advisory committee had conducted one public
hearing on the amendments in Baltimore, and it would conduct additional hearings in San
Francisco and Chicago. Following the hearings and additional review of all the comments at
its next business meeting, he said, the advisory committee could present a package of
proposed amendments to the standing committee for final action in June 1999,

Mass Torts

Judge Niemeyer reported that the Chief Justice had authorized a Mass Torts Working
Group, spearheaded by the Advisory Committee on Civil Rules, to conduct a comprehensive
review of mass-tort litigation for the Judicial Conference. The group held four meetings in
various parts of the country to which it invited prominent attorneys, litigants, judges, and
law professors to discuss mass tort litigation. Judge Niemeyer stated that the legal and
policy problems raised by mass torts were both numerous and complex. He added that the
group had prepared a draft report identifying the principal problems arising in mass torts and
suggesting a number of possible solutions that might be pursued by the Judicial Conference,
in cooperation with the Congress and others. The final report, he said, would be presented
to the Chief Justice in February 1999.

Special Masters

Judge Niemeyer noted that the Advisory Committee on Civil Rules had appointed a
special subcommittee, chaired by Chief Judge Roger C. Vinson, to study the issues arising
from the use of special masters in the courts.

Local Rules of Court

Judge Niemeyer reported that the advisory committee would address a number of
concerns raised by the proliferation of local rules of court. He noted that the Civil Justice
Reform Act had encouraged local variations in civil procedure, with a resulting erosion of
national procedural uniformity among the district courts. He noted that the advisory

committee was giving preliminary consideration to two alternative amendments to
FED. R. C1v. P. 83.

The first suggested amendment would provide that a local rule of court could not be
enforced until it is received in both the Administrative Office and the judicial council of the
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circuit. The second alternative would go much further and provide that a court could not
enforce a new local rule or amended rule — except in case of “immediate need” — until 60
days after the court has: (a) given notice of it to the judicial council of the circuit and the
Administrative Office; and (b) made it available to the public and provided them with an
opportunity to comment. Under this alternative, the Administrative Office would be
required to review all new local rules or amendments and report to the district court and the
circuit council if it finds that they do not conform to the requirements of Rule 83. If a new
rule or amendment has been reported by the Administrative Office, enforcement of it would
be prohibited until the judicial council has approved the provision.

Judge Niemeyer pointed out that the advisory committee would like to see greater
national procedural uniformity and fewer local rules. He added that proposed changes in the
provisions dealing with local rule authority would have to be coordinated among the other
advisory committees under the supervision of the standing committee.

One of the members responded that there was a legitimate need for local rules of
court, especially to govern matters that necessarily have to be treated individually in each
district — such as issues flowing from geographic considerations. In addition, he said, local
rules help to reduce variations in practice among the judges within a district. He pointed out
that the Rules Enabling Act requires the circuit councils to review and, if necessary, modify
or abrogate local rules. Accordingly, he said, the most appropriate way to deal with
problems that may arise from local rules of court is not to limit the authority of the courts to
issue local rules, but to persuade the respective circuit councils to review the rules
adequately. He added that the council in his own circuit had been very conscientious in
reviewing and commenting on the local rules of the courts within the circuit.

Judge Scirica said that the proposed amendments were very helpful, and he
suggested that they be referred to the local rules project for consideration in connection with
a new, national study of local rules.

REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Davis presented the report of the advisory committee, as set forth in his
memorandum and attachments of December 3, 1998. (Agenda Item 8)

FED. R. CRIM. P. 32.2 - Criminal Forfeiture

Judge Davis reported that the proposed new FED. R. CRIM. P. 32.2 — together with
proposed conforming amendments to FED. R. CRIM. P. 7, 31, 32, and 38 — would govern
criminal forfeiture in a comprehensive manner. He noted that an earlier version of the new
rule had been presented to the standing committee at its June 1998 meeting but rejected by a
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vote of 7 to 4. He said that much of the discussion at the standing committee meeting had
focused on whether a defendant would be entitled to a jury trial on the issue of the nexus
between the offense committed by the defendant and the property to be forfeited. In
addition, concerns had been raised at the meeting regarding the right of the defendant to
present evidence at the post-verdict ancillary proceeding over ownership of the property.

Judge Davis explained that the advisory committee had considered the rule anew at
its October 1998 meeting, taking into account the concerns expressed by the standing
committee. As a result, the advisory committee had made changes in the rule to
accommodate those concerns, and it had made a number of other improvements in the rule
as well. The advisory committee, he said, recommended approval of the revised version of
Rule 32.2, and he directed attention to a side-by-side comparison of the June 1998 version
and the revised version of the rule. He then proceeded to summarize each of the principal
changes made by the advisory committee since the last meeting.

First, he pointed out that the principal change made by the advisory committee had
been to paragraph (b)(4) of the rule. The revised language would specify that either the
defendant or the government may request that the jury determine the issue of the requisite
nexus between the property to be forfeited and the offense committed by the defendant.

He said that the advisory committee had also added language to paragraph (b)(1) to
provide explicitly that both the government and the defendant have the right to present
evidence to the court on the issue of the nexus between the property and the offense. To that
end, the revised rule provided specifically that the court’s determination may be based on
evidence already in the record, including any written plea agreement, or — if the forfeiture
is contested — on evidence or information presented by the parties at a hearing after the
verdict or finding of guilt.

Judge Davis stated that the advisory committee had amended paragraph (b)(1) to
include a specific reference to money judgments. He noted that the courts of appeals of four
circuits had held that the government may seek not only the forfeiture of specific property,
but also a personal money judgment against the defendant. He said that there was no reason
to treat a forfeiture of specific property in the same manner as a forfeiture of a sum of
money. Thus, paragraph (c)(1) had also been amended to provide that an ancillary
proceeding is not required to the extent that the forfeiture consists of a money judgment.

Judge Davis noted that the advisory committee had amended Rule 32.2(a) to make it
clear that the government need only give the defendant notice in the indictment or
information that it will seek forfeiture of property. The earlier version had required an
allegation of the defendant’s interest in property subject to forfeiture.
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Paragraph (b)(2) had been revised to make it clear that resolution of a third party’s
interest in the property to be forfeited had to be deferred until the ancillary proceeding.
Paragraph (b)(3) had been amended to allow the Attorney General to designate somebody
outside the Department of Justice, such as the Department of the Treasury, to seize property.

Judge Davis noted that paragraph (c)(2) had been simplified to make it clear that if
no third party is involved, the court’s preliminary order of forfeiture becomes the final order
if the court finds the defendant had an interest in the property that is forfeitable under the
applicable statute. He said that under subdivision (e) there would be no right to a jury trial
on the issue of subsequently located property or substitute property

Judge Davis said that the advisory committee had spent more than two and one-half
years in considering the rule and had devoted two hearings and several meetings to it. He
said that the committee was very comfortable with the revised rule and believed that it
would bring order to a complicated area of the law.

Judge Wilson moved to approve the revised rule, subject to appropriate
restyling, and send it to the Judicial Conference. He added that he had opposed the rule
at the June 1998 meeting, but said that inclusion of a provision for the jury to determine the
issue of the nexus between the property and the offense had led him to support the current
proposal.

One of the members expressed continuing concern over the jury trial issue and
suggested that the revised rule was internally inconsistent in that it provided for a jury’s
determination in certain situations, but not in others. He said that he was troubled over the
issue of money judgments, in that the government would be given not only a right to forfeit
specific property connected with an offense, but also a right to restitution for an amount of
money equal to the amount of the property that would otherwise be seized. He suggested
that the money judgment concept constituted a improper extension beyond what is
authorized by the pertinent forfeiture statutes.

Judge Davis responded that at least four of the circuits had authorized the practice.
He added that the advisory committee was only attempting to provide appropriate
procedures to follow in those circuits where money judgments are authorized under the
substantive law of the circuit. The underlying authority, he said, is provided by circuit law,
not by the rule. At Judge Tashima’s request, Judge Davis agreed to insert language in the
committee note to the effect that the committee did not take a position on the correctness of
those rulings, but was only providing appropriate procedures for those circuits that allowed
money judgments in forfeiture cases.

One member expressed concern about the concept of seizure in connection with a
money judgment. He noted that paragraph (b)(3) of the revised draft provided that the
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government may “‘seize the property,” and he suggested that the word “specific” be added
before the word “property.” Thus, the government could not “seize” money. It could only
seize the “specific property” specified in paragraph (b)(2). Judge Davis agreed to accept the
language change.

Another member questioned why a jury trial would be required to determine the
nexus of the property to the offense, but not when substitute property is involved. Judge
Davis responded that it would be very difficult to do so, since substitute property is usually
not found until after the trial is over and the original property has been converted or
removed. Mr. Pauley added that the pertinent case law had been uniform in holding that
there is no jury-tial right as to substitute and later-found property.

Chief Justice Veasey expressed support for the substance of the revised amendments
submitted by the advisory committee. But he pointed to a letter recently received from the
National Association of Criminal Defense Lawyers, which had been distributed to the
members before the meeting. The letter argued that the advisory committee had made major
changes in the original proposal, had approved the rule by a vote of 4 to 3, and should be
required to republish it for additional public comment. He said that he was concerned about
forwarding the revised new rule to the Judicial Conference without further publication.
Accordingly, Chief Justice Veasey moved to republish proposed new Rule 32.2 for
additional public comment.

Professor Schlueter responded that the 4-3 vote in the advisory committee had been
on the question of whether a right to a jury determination should be preserved in light of the
Supreme Court’s decision in Libretti v. United States. In that case, the Court held that
criminal forfeiture is a part of the sentencing process. He added that considerable sentiment
remained in the advisory committee that a jury determination is simply not required.

Judge Davis and three members of the committee added that it was unlikely that any
additional, helpful information would be received if the proposed rule were to be published
again. They recommended that the committee approve the revised rule and send it to the
Conference.

The motion to republish the rule for further comment was defeated by a vote of
9 to 2.

Judge Tashima moved to adopt the proposed Rule 32.2 and the companion
amendments to Rules 7, 31, 32, and 38 and send them to the Judicial Conference,
subject to: (a) making appropriate style revisions, and (b) adding language to the
committee note stating that the committee takes no position on the merits of using
money judgments in forfeiture proceedings. The committee thereupon voted to
approve the proposed new rule without objection.
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Judge Davis and Professor Schlueter presented the committee with an additional
sentence that would be inserted at line 277 of the committee note. After accepting
suggestions from Mr. Sundberg and Judge Duplantier, they agreed to add the following
language: “A number of courts have approved the use of money forfeiture judgments. The
committee takes no position on the correctness of those rulings.”

Professor Schlueter added that the advisory committee wished to delete the words
“legal or possessory” from line 422 of the committee note. Thus, the pertinent sentence in
the note would read: “Under this provision, if no one files a claim in the ancillary
proceeding, the preliminary order would become the final order of forfeiture, but the court
would first have to make an independent finding that at least one of the defendants had an
interest in the property such that it was proper to order the forfeiture of the property in a
criminal case.”

Presence of Defense Attorneys in Grand Jury Proceedings

Judge Davis reported that the congressional conference report on the Judiciary’s
appropriations legislation required the Judicial Conference to report to Congress by April
15, 1999, on whether Rule 6(d) of the Federal Rules of Criminal Procedure should be
amended to allow a witness appearing before a grand jury to have counsel present.

He noted that the time frame provided by the Congress was extremely short and
simply did not permit a comprehensive study of the issues. The Advisory Committee on
Criminal Rules, he said, had appointed a special subcommittee to consider the matter and
make recommendations. The subcommittee reviewed earlier studies, including: (a) a
comprehensive report by the Judicial Conference to the Congress in 1975 that declined to
support a change to Rule 6(d); and (b) a 1980 report by the Department of Justice to the
Congress opposing pending legislation that would have allowed attorney representation in
the grand jury room. He noted that the subcommittee had decided that the reasons stated in
the past for declining to amend Rule 6(d) remained valid today. In summary, he said, the
three principal reasons for not allowing a witness to bring an attorney into the grand jury
were that the practice would lead to:

1. loss of spontaneity in testimony;
2. transformation of the grand jury into an adversary proceeding; and
3. loss of secrecy, with a resultant chilling effect on witness cooperation,

particularly in cases involving multiple representation.

Judge Davis said that the subcommittee had concluded by a vote of 3 to 1 not to
recommend any changes Rule 6(d). The full advisory committee was then polled by a mail
vote, and it concurred in the recommendation of the subcommittee by a vote of 9 to 3.
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Judge Davis reported that members of the advisory committee had been concerned
that allowing attorneys in the grand jury without a judge present would create problems and
prolong the proceedings. He pointed out that about half the states that have retained a grand
jury system do in fact permit lawyers in grand jury proceedings, but he noted that there were
other ways to indict defendants in these states.

One member stated that he was in favor of amending Rule 6 to relax the restriction
on the presence of attorneys. He suggested that it was not necessary to allow individual
lawyers for every witness, but at least one attorney might be present to protect the basic
rights of witnesses and prevent abuse and mistreatment by prosecutors. A second member
expressed support for the suggestion and added that it would be fruitful to establish pilot
districts to test out the concept and see whether a limited presence of attorneys for witnesses
would lead to improvements in the grand jury system.

A third member concurred with the suggestion to establish pilot projects. He said
that the advisory committee might wish to explore an amendment to Rule 6(d) to allow an
attorney for a witness in the grand jury room upon the express approval of the court or the
United States attorney. He added, however, that the time given by the Congress to respond
was unreasonably short and did not allow for thoughtful consideration of alternatives. As a
result, the committee would have to take a quick “up or down” vote at this time, but it could
at a later date consider the advisability of further research and the establishment of pilot
projects. Judge Scirica added that the judiciary had inquired informally as to whether the
Congress would be amenable to giving additional time to respond, but had been informed
that a request along those lines would not be well received.

Mr. Pauley expressed the strong support of the Department of Justice for the
advisory committee’s report and recommendation. He pointed out that the proposal to
amend Rule 6(d) was not new and had been rejected in the past. He added that the
Department was very much opposed to a change in the rule and feared that it would
adversely impact its ability to investigate organized crime. He concluded a prerequisite for
consideration of any change in the rule should be the demonstration of an “overwhelming”
case of need for the change.

Mr. Pauley also emphasized that the Department of Justice had taken effective steps
against potential prosecutorial abuses and had set forth effective safeguards in the United
States attorneys’ manual. Among other things, the manual requires prosecutors to give
Miranda warnings to witnesses who may be the target of grand jury proceedings. He added
that the Department enforced the manual strictly.

Chief Justice Veasey moved to approve the report of the advisory committee.
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Judge Wilson moved, by way of amendment, to have the committee inform the
Judicial Conference that it did not support changes in Rule 6(d) at this time, but that it
would enthusiastically support the establishment of pilot studies to test the impact of
the presence of lawyers for witnesses in the grand jury.

Another member said that empirical data would be needed to test the concerns
expressed on both sides of the issue and how they would play out in practice. He suggested
that, rather than establishing a pilot program, it would be advisable at the outset to research
the practice and experience in the states that permit lawyers into the grand jury room.

Three other members said that the advisory committee might well study the issues
further and make appropriate recommendations for change in the future, but they
emphasized that the Judicial Conference had been required by legislation to provide a quick
response to the Congress. Therefore, the committee had to take a “yes or no” vote on
whether to amend Rule 6(d) at this time.

Judge Scirica proceeded to call the question, noting that the committee could discuss
at a later point whether any pilot projects or additional research were needed. He noted that
the Advisory Committee on Criminal Rules would be responsible for taking the lead on
giving any additional consideration to the matter.

The committee voted to reject Judge Wilson’s amendment by a voice vote.

It then approved Chief Justice Veasey’s motion to approve the report of the
advisory committee by a vote of 7 to 2. Judges Wilson and Tashima noted for trhe
record their opposition to the motion.

One of the members said that there was no need to discuss the matter of pilot
projects further since the chair and reporter of the Advisory Committee on Criminal Rules
had just participated in the discussion and could take the issues and suggestions back to the
advisory committee for any additional consideration. Judge Davis concurred and noted that
the Rules Committee Support Office had already begun to gather information on state
practices regarding attorneys for witnesses in grand jury proceedings.

Restyling of the Criminal Rules

Professor Schlueter reported that the advisory committee had been working with the
style subcommittee to restyle the Federal Rules of Criminal Procedure. He said that the
committee would spend a substantial amount of time on the restyling project at its next
several meetings, and it would address other matters only if they were found to be essential.
He added that Professor Stephen Saltzburg had been engaged by the Administrative Office
to work with the advisory committee and the style subcommittee on the restyling project.
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REPORT OF THE ADVISORY COMMITTEE ON EVIDENCE RULES

Judge Smith presented the report of the advisory committee, as set forth in her
memorandum and attachments of December 1, 1998. (Agenda Item 9)

Judge Smith reported that the advisory committee had no action items to present to
the standing committee. She noted that a substantial number of public comments had been
received in response to the package of rule amendments published in August 1998 and that:

1. eight commentators had appeared before the committee at its October 1998
hearing in Washington;

2. the December 1998 hearing in Dallas had been canceled; and

3. at least 15 people had filed requests to date to testify at the San Francisco
hearing in January 1999.

Judge Smith said that most of the comments received had been directed to the
proposed amendments to FED. R. EVID. 701-703, dealing with expert testimony.

FED. R. EVID. 701-703

Judge Smith noted that the proposed amendment to FED. R. EVID. 701 was designed
to prohibit the use of expert testimony in the guise of lay testimony. The Department of
Justice, she said, had submitted a negative comment on the proposal, but the other public
comments in response to the rule had been positive. She added that the advisory committee
was listening to the Department’s concerns and was open to refining the language of the
amendment further, particularly with regard to drawing a workable distinction between lay
testimony and expert testimony.

Judge Smith explained that the proposed amendment to FED. R. EvVID. 702 would
provide specific requirements that must be met for the admission of all categories of expert
testimony. She said that the public comments received in response to the proposed
amendments to Rule 702 were about evenly divided, with defense lawyers strongly in favor
of the amendments and plaintiffs' lawyers strongly opposed to them.

She noted that the Supreme Court had recently granted certiorari in Kumho Tire v.
Carmichael, where the issue was whether the gatekeeping standards set down by the
Supreme Court in the Daubert case apply to the testimony of a tire failure expert who had
testified largely on the basis of his personal experience. She said that the Department of
Justice had cautioned against making amendments in the rule before the Court renders its
decision in the Kumho case. But, she said, the advisory committee wanted to continue
receiving public comments on the merits of the proposed amendment to Rule 702. The
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advisory committee, though, would await the outcome of the Kumho case before forwarding
any amendment to the Standing Committee.

Judge Smith pointed out that the amendment to FED. R. EVID. 703 would limit the
ability of an attorney to introduce hearsay evidence in the guise of information relied upon
by an expert. She said that the advisory committee wanted to admit the opinion of the
expert into evidence but have a presumption against admitting the underlying information
relied upon by the expert unless it is independently admissible. She reported that the public
comments on Rule 703 had been uniformly positive.

FeED. R.EvID. 103

Judge Smith noted that the proposed amendment to FED. R. EvID. 103 would provide
that there is no need for an attorney to renew an objection to an advance ruling of the court
on an evidentiary matter as long as the court makes a "definitive ruling" on the matter. She
said that some public comments had questioned whether the term “definitive ruling” was
sufficiently explicit.

FED. R. EvID. 404

Judge Smith pointed out that the proposed amendment to FED. R. EvVID. 404 would
provide that if an accused attacked the character of a victim, evidence of a "pertinent"
character trait of the accused may also be introduced. She explained, however, that use of
the term "pertinent” in the proposed amendment might allow the introduction of more
matters than the advisory committee believes advisable. Accordingly, she said, it was
inclined to refine the language of the proposed amendment to allow the introduction only of
evidence bearing on the "same" character trait of the witness. She added that the issue arises
most frequently in matters of self-defense. Thus, for example, if the defendant were to
attack the aggressiveness of a witness, the witness could in turn raise the question of the
aggressiveness of the defendant.

FED. R. EvID. 803 AND 902

Judge Smith said that the proposed amendments to FED. R. EVID. 803(g) and 902
would allow certain business records to be admitted into evidence as a hearsay exception
without calling the custodian for in-court testimony. She said that the proposed rule would
provide consistency in the treatment of domestic business records and foreign business
records. Currently, she noted, proof of foreign business records in criminal cases may be
made by certification, but business records in civil cases and domestic business records in
criminal cases must be proven by the testimony of a qualified witness.
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DISCLOSURE OF FINANCIAL INTERESTS

Professor Coquillette stated that recent news accounts had focused attention on the
need to provide federal judges with assistance in meeting their statutory responsibility of
recusing themselves in cases of financial conflict. He said that the Judicial Conference's
Committee on Codes of Conduct had suggested that it would be beneficial to "revis[e] the
Federal Rules of Civil Procedure or local district court rules to require corporate parties to
disclose their parents and subsidiaries (along the lines of FED. R. APp. P. 26.1) and possibly
also to require periodic updating of such affiliations." The Codes of Conduct Committee
had reported to the Conference in September 1998 that it would coordinate with the standing
committee on the possible addition of corporate disclosure requirements in the federal rules.

Professor Coquillette reported that the reporters had discussed this matter
collectively at their luncheon and had agreed to coordinate with each other in drafting
common language for the advisory committees that might be used as the basis for proposed
amendments to the various sets of federal rules on corporate disclosure. He pointed out,
though, that bankruptcy cases presented special problems and that some adjustments in the
common language might be needed in proposed amendments to the Federal Rules of
Bankruptcy Procedure.

Mr. Rabiej pointed out that FED. R. APp. P. 26.1 was quite narrow in scope and did
not apply to subsidiaries. He suggested that the advisory committees might seek some
guidance from the Standing Committee as to whether a proposed common disclosure rule
should include subsidiaries or in other respects be broader than the current FED. R. App.
26.1.

Judge Garwood said that the Advisory Committee on Appellate Rules had
considered Rule 26.1 recently and had concluded that it would simply not be possible to
devise a workable disclosure statement rule that would cover all the various types of
conflicting situations and financial interests that require recusal on the part of a judge. He
said that the rule should focus on those categories of conflicts that require automatic recusal
under the statute, rather than the conflicts that entail judicial discretion.

PROPOSED RULES GOVERNING ATTORNEY CONDUCT

Professor Coquillette referred to his memorandum of December 6, 1998, and
reported that each of the five advisory committees had appointed two members to serve on
the Special Committee on Rules Governing Attorney Conduct. He said that Judge Stotler
had named Chief Justice Veasey and Professor Hazard to serve on the committee as
representatives of the standing committee and that the Department of Justice would also be
asked to name participants.
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He said that the special committee would hold a meeting in Washington on May 4,
1999. At that time, the members would review the pertinent empirical studies and consider
the major recommendations submitted to date by various organizations and individuals. All
options would be discussed at the May meeting, but no decisions would be made at that
time.

The special committee would then meet again in the fall of 1999. At that time, it
would be expected to approve concrete proposals to bring before the respective advisory
committees for a vote at their fall meetings. The standing committee at its January 2000
meeting could then consider the final attorney conduct recommendations of the special
committee and the advisory committees.

Professor Coquillette said that the options at this point appeared to be either:

1. to adopt a single federal rule adopting the attorney conduct statutes and rules
of the state in which a federal district court sits; or
2. to adopt a single federal rule adopting the attorney conduct statutes and rules

of the state in which a federal district court sits; except for a small number of
“core” issues to be governed by uniform, national federal rules. These would
be limited to matters of particular concern to federal courts and federal
agencies, such as the Department of Justice.

He pointed out that there was considerable disagreement over these options within
the legal community.

SHORTENING THE RULEMAKING PROCESS

Judge Scirica reported that the Executive Committee of the Judicial Conference had
asked the committee to consider ways in which the length of the rulemaking process might
be shortened without adverse effect. He said that there were, essentially, two basic options
that might accomplish that objective — either eliminating the participation in the rules
process of one of the bodies presently required to approve rule amendments or shortening
the time periods now prescribed by statute or Judicial Conference procedures. He said that
neither alternative was attractive and added that most of the members of the standing
committee had already expressed opposition to shortening the time allotted for public
comment on proposed amendments.

Some members added that it was apparent that the Supreme Court wanted to
continue playing a significant role in the rulemaking process. They said that it would be
very difficult, in light of the Court’s schedule, to reduce the amount of time that the justices
currently are given to review proposed rules amendments. Nevertheless, they said, it might
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be useful to take a fresh look at all the time limits currently imposed by statute or Judicial
Conference procedures.

Judge Scirica reported that it had been suggested that the committee consider
adopting an emergency procedure for adopting amendments on an expedited basis when
there is a clear need to do so. Several members pointed out that the rules committees had, in
fact, acted on an expedited basis on several occasions in response to pending action by the
Congress. Most recently, they noted, the committees had acted outside the normal,
deliberative Rules Enabling Act process in responding to the Congressional mandate for
their views on the advisability of amending FED. R. CRIM. P. 6(d) to permit witnesses to
bring their lawyers into the grand jury room.

But several members also cautioned against establishing a regularized procedure for
handling potential amendments on an expedited basis. They said that the Rules Enabling
Act process, as protracted as it may seem, ensures the integrity of the rulemaking process. It
assures careful research and drafting, thorough committee deliberations, and meaningful
input by the public. They added that only a few selective matters require expedited
treatment, and these exceptions can be dealt with expeditiously on a case-by-case basis.
They said that the very establishment of a regularized “fast track” procedure would only
encourage its use and undermine the effectiveness of the rulemaking process.

Judge Scirica said that the committee might respond to the Executive Committee by
stating that the present deliberative process serves the public very well, but that the rules
committees are prepared to respond to individual situations on an expedited basis whenever
necessary. The members agreed with his observation and suggested that he explore it with
the chairman of the Executive Committee.

REPORT OF THE STYLE SUBCOMMITTEE

Judge Parker reported that the restyling of the body of the Federal Rules of Criminal
Procedure was the major task pending before the style subcommittee. He noted that soon
after the Supreme Court had promulgated the revised Federal Rules of Appellate Procedure,
Bryan Garner, the Standing Committee’s style consultant, prepared a first draft of a restyled
set of criminal rules. That draft, he said, was then revised by each member of the style
subcommittee and by Professor Stephen Saltzburg, who had been engaged specially by the
Administrative Office to assist in the restyling task. Mr. Garner then prepared a second draft
of the criminal rules, and the style subcommittee met in Dallas to begin work on reviewing
the product.

Judge Parker reported that the style subcommittee had completed its review of
FED. R. CRIM. P. 1-11, 54, and 60, and it planned to complete action on another dozen rules
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by mid-February 1999. Judge Davis added that the Advisory Committee on Criminal Rules
was working closely with the style subcommittee on the project. He stated that one of the
great challenges was to avoid making inadvertent, substantive changes in the rules as they
are restyled.

REPORT OF THE TECHNOLOGY SUBCOMMITTEE

Mr. Lafitte reported that the technology subcommittee was monitoring developments
in technology with a view towards their potential impact on the federal rules. He noted that
the subcommittee was concentrating its efforts on considering rules amendments that might
be needed to accommodate the judiciary’s Electronic Case Files (ECF) initiative. He said
that, among other things, ECF will permit: (a) electronic filing and service of court papers,
(b) maintenance of the court’s case files in electronic format, (c) electronic linkage of docket
entries to the underlying documents, and (d) widespread electronic access to the court’s files
and records. The project, he added, was being tested in 10 pilot courts and was expected to
be made available by the Administrative Office to all federal courts within one to two years.

Mr. Lafitte reported that the subcommittee had met the afternoon before the standing
committee meeting to review the status of ECF and identify any federal rules that might
need to be changed to accommodate electronic processing of case papers. He said that the
subcommittee had been aided substantially in that effort by a comprehensive policy paper
prepared by Nancy Miller, the Administrative Office’s judicial fellow.

Mr. Lafitte said that the 1996 amendments to the rules had authorized a court by
local rule to “permit papers to be filed, signed, or verified by electronic means that are
consistent with technical standards, if any, that the Judicial Conference . . . establishes.”
[FED.R. C1v. P. 5(e); FED. R. BANKR. P. 5005; FED. R. APP. P. 25(a)(2). See also
FED. R. CRIM. P. 49(d).] The rules, however, do not authorize service by electronic means.
Accordingly, he said, the ECF pilot courts have relied on the consent of the parties in
experimenting with electronic service in the prototype systems.

Mr. Lafitte reported that the subcommittee had concluded that it was necessary to
legitimize the experiments taking place in the pilot courts and amend the federal rules to
provide an appropriate legal foundation for electronic service. To that end, he said, the
subcommittee would like the advisory committees to consider a common amendment to the
rules that would authorize courts by local rule to permit papers to be served by electronic
means — just as they may currently authorize papers to be filed, signed, or verified by
electronic means. He said that the subcommittee had asked Professor Cooper to prepare a
draft rule, using as a model the proposed amendment to FED. R. BANKR. P. 9013(c)
published in August 1998.



January 1999 Standing Committee Minutes - DRAFT Page 23

He added, however, that the proposed amendment to authorize electronic service
through local rules should be identified as an interim solution, necessary because of rapid
advances in technology and local experimentation. The ultimate objective, he said, should
be to fashion a uniform set of national rules that will govern electronic files and filing in the
federal courts.

Mr. Lafitte also reported that the subcommittee would meet again in February 1999
— together with judges, clerks, and lawyers from the ECF pilot districts and Administrative
Office staff — to consider procedural issues raised by the change from manual to electronic
processing of case papers and files.

Judge Scirica recommended that Nancy Miller’s paper be sent to all members of the
standing committee.

LOCAL RULES PROJECT

Professor Coquillette reported that the first local rules project had been mandated by
the Congress in response to widespread concern over the proliferation of federal court local
rules. He explained that Professor Mary Squiers, the director of the project, had reviewed
the local rules of every district court and reported back to those courts on inconsistencies
and other problems with their rules. The process, he said, had been voluntary, and it led a
number of courts to improve and reduce their local rules.

Professor Squiers then described the original project in detail and pointed out that the
review of all the local rules had also been beneficial in that it revealed many subjects
covered by local rules that were later determined to be appropriate subjects to be included in
the national rules. The project, she said, had also considered the possibility of drafting a set
of model local rules, but it decided instead simply to compile several samples of effective
local rules for the courts to consider. Professor Squiers added that the 1995 amendments to
the federal rules required courts to renumber their local rules to conform with the numbering
systems of the national rules.

Professor Coquillette said that a new study of local rules was needed. He pointed out
that the Civil Justice Reform Act had greatly complicated the picture by encouraging local
procedural experimentation and de facto “balkanization” of federal procedure. In addition,
he said, several courts had not yet complied with the requirement to renumber their local
rules.
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One of the members added that recently-enacted legislation requires each district
court to establish an alternative dispute resolution program under authority of local rules.
He suggested that a new local rules project consider the advisability of having certain
uniformity among the courts in this area.

Professor Coquillette said that it was important for the committee to decide in
advance as a matter of policy what it would do with the results of a new national study of
local rules. He said, for example, that the committee might consider the following options:

1. developing model local rules;
proposing new national rules to supersede certain categories of local
rules; or

3. encouraging more vigorous enforcement of FED. R. CIv. P. 83.

One of the members suggested that the committee draft model local rules and use
them as a vehicle for judging the local rules of the courts.
NEXT COMMITTEE MEETING
The committee will hold its next meeting in Boston on Monday and Tuesday, June
14-15, 1999. Judge Scirica pointed out that the agenda for the meeting would be very heavy

and may require the scheduling of a working dinner for Sunday night, June 13.

Respectfully submitted,

Peter G. McCabe,
Secretary
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Proposal

Source,
Date,
and Doc
#

Status

[EV 101] — Scope

6/92 — Approved by ST Cmte.

9/92 — Approved by Jud. Conf.

4/93 — Approved by Sup. Ct.

12/93 — Effective

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte,

9/94 — Published for public comment

COMPLETED

[EV 102 — Purpose and Construction

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 103] — Ruling on EV

9/93 — Considered

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 103(a)] — When an i»n limine motion must
be renewed at trial (earlier proposed amendment
would have added a new Rule 103(e))

9/93 — Considered

5/94 — Considered

10/94 — Considered

1/95 — Approved for publication by ST Cmte.

5/95 — Considered. Note revised.

9/95 — Published for public comment

4/96 — Considered

11/96 — Considered. Subcommittee appointed to draft

alternative.

4/97 — Draft requested for publication

6/97 — ST Cmte. recommitted to advisory committee for
further study

10/97 — Request to publish revised version

1/98 — Approved for publication by ST Cmte.

8/98 — Published for comment

10/98 — Comte considered comments and statements from

witnesses

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc
#

[EV104] — Preliminary Questions 9/93 — Considered

1/95 — Considered

5/95 — Decided not to amend (Comprehensive Review)

7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED
|EV 105] — Limited Admissibility 9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)

6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED
[EV 106] — Remainder of or Related Writings 5/94 — Decided not to amend (Comprehensive Review)
or Recorded Statements 6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED
[EV 106] — Admissibility of “hearsay” Prof. 4/97 — Reporter to determine whether any amendment is
statement to correct a misimpression arising from | Daniel appropriate
admission of part of a record Capra 10/97 — No action necessary

4/97) COMPLETED

[EV 201] — Judicial Notice of Adjudicative
Facts

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 —- Published for public comment

11/96 — Decided not to amend

COMPLETED

IEV 201(g)] — Judicial Notice of Adjudicative
Facts

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

11/96 — Decided to take no action

DEFERRED INDEFINITELY

[EV 301] — Presumptions in General Civil
Actions and Proceedings. (Applies to
evidentiary presumptions but not substantive
presumptions. )

5/94 — Decided not to amend (Comprehensive Review)

6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

11/96 — Deferred until completion of project by Uniform
Rules Committee

PENDING FURTHER ACTION

[EV 302] — Applicability of State Law in Civil
Actions and Proceedings

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 401] — Definition of “Relevant Evidence” 9/93 — Considered
5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 402] — Relevant Evidence Generally 9/93 — Considered
Admissible; lrrelevant Evidence Inadmissible 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 403} — Exclusion of Relevant Evidence on 9/93 — Considered
Grounds of Prejudice, Confusion, or Waste of 5/94 — Decided not to amend (Comprehensive Review)
Time 6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 404] — Character Evidence Not Admissible | Sen. Hatch | 9/93 — Considered
to Prove Conduct; Exceptions; Other Crimes S.3, § 503 5/94 — Decided not to amend (Comprehensive Review)
(1/97)(deal | 6/94 — Approved for publication by ST Cmte.
ing with 9/94 — Published for public comment
404(a) 10/94 — Considered with EV 405 as alternative to EV
413-415
4/97 — Considered
6/97 — Stotler letter to Hatch on S.3
10/97 — Recommend publication
1/98 — Approved for publication by the ST Cmte.
8/98 — Published for comment
10/98 — Comte considered comments and statements from
witnesses
PENDING FURTHER ACTION
[EV 404(b)] — Character Evidence Not Sen. Hatch | 9/93 — Considered
Admissible to Prove Conduct, Exceptions; Other | S.3, § 713 5/94 — Decided not to amend (Comprehensive Review)
Crimes: Other crimes, wrongs, or acts. (1/97) 6/94 — Approved for publication by ST Cmte.

(Uncharged misconduct could only be admitted if
the probative value of the evidence substantially
outweighs the prejudicial effect.)

9/94 — Published for public comment

10/94 — Discussed

11/96 — Considered and rejected any amendment

4/97 — Considered

6/97 — Stotler letter to Hatch on S.3

10/97 — Proposed amendment in the Omnibus Crime Bill
rejected

COMPLETED

[EV 405] — Methods of Proving Character.
(Proof in sexual misconduct cases.)

9/93 — Considered

5/94 — Considered

10/94 — Considered with EV 404 as alternative to EV
413-415

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 406] — Habit; Routine Practice 10/94 — Decided not to amend (Comprehensive Review)
1/95 — Approved for publication by ST Cmte.
COMPLETED
[EV 407] — Subsequent Remedial Measures. Subcmte. 4/92 — Considered and rejected by CR Rules Cmte.
(Extend exclusionary principle to product reviewed 9/93 — Considered
liability actions, and clarify that the rule applies possibility | 5/94 -— Considered
only to measures taken after injury or harm of 10/94 — Considered
caused by a routine event.) amending 5/95 — Considered
(Fall 1991) | 7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

4/96 — Approved & submitted to ST Cmte. for transmittal to
Jud. Conf.

6/96 — Approved by ST Cmte.

9/96 — Approved by Jud. Conf.

4/97 — Approved by Sup. Ct.

12/97 — Enacted

COMPLETED

[EV 408] — Compromise and Offers to
Compromise

9/93 — Considered

5/94 — Considered

1/95 — Considered

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 409] — Payment of Medical and Similar
Expenses

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

EV 410] — Inadmissibility of Pleas, Plea
Discussions, and Related Statements

9/93 — Considered and recommended for CR Rules Cmte.
COMPLETED

[EV 411] — Liability Insurance

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 412] — Sex Offense Cases; Relevance of Prof. 4/92 — Considered by CR Rules Cmte.
Alleged Victim’s Past Sexual Behavior or David 10/92 — Considered by CR Rules Cmte.
Alleged Sexual Predisposition Schlueter 10/92 — Considered by CV Rules Cmte.
(4/92), 12/92 — Published
Prof. 5/93 — Public Hearing, Considered by EV Cmte.
Stephen 7/93 — Approved by ST Cmte.
Saltzburg 9/93 — Approved by Jud. Conf.
(4/92) 4/94 — Recommitted by Sup. Ct. with a change
9/94 — Sec. 40140 of the Violent Crime Control and Law
Enforcement Act of 1994 (superseding Sup. Ct.
action)
12/94 — Effective
COMPLETED
[EV 413] — Evidence of Similar Crimes in 5/94 — Considered
Sexual Assault Cases 7/94 — Considered by ST Cmte.
9/94 — Added by legislation
1/95 — Considered
1/95 — Reported to but disregarded by Congress
7/95 — Effective
COMPLETED
[EV 414] — Evidence of Similar Crimes in 5/94 — Considered
Child Molestation Cases 7/94 — Considered by ST Cmte.
9/94 — Added by legislation
1/95 — Considered
1/95 — Reported to but disregarded by Congress
7/95 — Effective
COMPLETED
[EV 415] — Evidence of Similar Acts in Civil 5/94 — Considered
Cases Concerning Sexual Assault or Child 7/94 — Considered by ST Cmte.
Molestation 9/94 — Added by legislation
1/95 — Considered
1/95 — Reported to but disregarded by Congress
7/95 — Effective
COMPLETED
[EV 501] — General Rule. (Guarantee that the 42US.C,, 10/94 — Considered
confidentiality of communications between § 13942(c) | 1/95 — Considered
sexual assault victims and their therapists or (1996) 11/96 — Considered

trained counselors be adequately protected in
Federal court proceedings.)

1/97 — Considered by ST Cmte.
3/97 — Considered by Jud. Conf.
4/97 — Reported to Congress
COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 501] — Privileges, extending the same 11/96 — Decided not to take action
attorney-client privilege to in-house counsel as to 10/97 — Rejected proposed amendment to extend the same
outside counsel privilege to in-house counsel as to outside counsel
10/98 — Subcomte appointed to study the issue
COMPLETED
|Privileges] — To codify the federal law of EV Rules 11/96 — Denied
privileges Committee | 10/98 — Comte. reconsidered and appointed a subcomte to
(11/96) further study the issue
COMPLETED
[EV 501} Parent/Child Privilege Proposed 4/98 — Considered; draft statement in opposition prepared
Legislation

[EV 601] — General Rule of Competency

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 602] — Lack of Personal Knowledge

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 603] — Oath or Affirmation

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 604] — Interpreters

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 605] — Competency of Judge as Witness

9/93 — Considered

10/94 — Decided not to amend (Comprehensive Review)
1/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 606] — Competency of Juror as Witness

9/93 — Considered

10/94 — Decided not to amend (Comprehensive Review)
1/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 607] —Who May Impeach 9/93 — Considered
5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 608] — Evidence of Character and Conduct 9/93 — Considered
of Witness 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 609] — Impeachment by EV of Conviction 9/93 — Considered
of Crime. See 404(b) 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
11/96 — Considered
4/97 — Declined to act
COMPLETED
[EV 609(a) — Amend to include the conjunction | Victor 5/98 — Referred to chair and reporter for consideration
“or” in place of “and” to avoid confusion. Mroczka 10/98 — Comte declined to act
4/98 COMPLETED
(98-EV-A)

[EV 610] — Religious Beliefs or Opinions

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

[EV 611] — Mode and Order of Interrogation
and Presentation

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED

IEV 611(b)] — Provide scope of cross-
examination not be limited by subject matter of
the direct

4/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

11/96 — Decided not to proceed

COMPLETED

[EV 612] — Writing Used to Refresh Memory

9/93 — Considered

5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.

9/94 — Published for public comment

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 613] — Prior Statements of Witnesses 9/93 — Considered
5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
|[EV 614] — Calling and Interrogation of 9/93 — Considered
Witnesses by Court 5/94 — Decided not to amend (Comprehensive Review)
6/94 — Approved for publication by ST Cmte.
9/94 — Published for public comment
COMPLETED
[EV 615] — Exclusion of Witnesses. (Statute 42 U.S.C.,, | 9/93 — Considered
guarantees victims the right to be present at trial § 10606 5/94 — Decided not to amend (Comprehensive Review)
under certain circumstances and places some (1990) 6/94 — Approved for publication by ST Cmite.
limits on rule, which requires sequestration of 9/94 — Published for public comment
witnesses. Explore relationship between rule and 11/96 — Considered
the Victim’s Rights and Restitution Act of 1990 4/97 — Submitted for approval without publication
and the Victim Rights Clarification Act of 1997 6/97 — Approved by ST Cmte.
passed in 1996.) 9/97 — Approved by Jud. Conf.
4/98 — Sup Ct approved
COMPLETED
[EV 615] — Exclusion of Witnesses Kennedy- 10/97 — Response to legislative proposal considered; members
Leahy Bill | asked for any additional comments
(S. 1081) COMPLETED

[EV 701] — Opinion testimony by lay witnesses

10/97 — Subcmte. formed to study need for amendment
4/98 — Recommend publication

6/98 — Stg. Comte approves request to publish

8/98 — Published for comment

10/98 — Comte considered comments and statements from

witnesses
PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc
#
[EV 702] — Testimony by Experts H.R. 903 2/91 — Considered by CV Rules Cmte.
and S. 79 5/91 — Considered by CV Rules Cmte.
(1997) 6/91 — Approved for publication by ST Cmte.

8/91 — Published for public comment by CV Rules Cmte.

4/92 — Considered and revised by CV and CR Rules Cmtes.

6/92 — Considered by ST Cmte.

4/93 — Considered

5/94 — Considered

10/94 — Considered

1/95 — Considered (Contract with America)

4/97 — Considered. Reporter tasked with drafting
proposal.

4/97 — Stotler letters to Hatch and Hyde

10/97 — Subcmte. formed to study issue further

4/98 — Recommend publication

6/98 — Stg. Comte approves request to publish

8/98 — Published for comment

10/98 — Comte considered comments and statements from

witnesses

PENDING FURTHER ACTION

[EV 703] — Bases of Opinion Testimony by
Experts. (Whether rule, which permits an expert
to rely on inadmissible evidence, is being used as
means of improperly evading hearsay rule.)

4/92 — Considered by CR Rules Cmte.

6/92 — Considered by ST Cmte.

5/94 — Considered

10/94 — Considered

11/96 — Considered

4/97 — Draft proposal considered.

10/97 — Subcmte. formed to study issue further
4/98 — Recommend publication

6/98 — Stg. Comte approves request to publish
8/98 -— Published for comment

10/98 — Comte considered comments and statements from
witnesses

PENDING FURTHER ACTION

[EV 705] — Disclosure of Facts or Data
Underlying Expert Opinion

5/91 — Considered by CV Rules Cmte.

6/91 — Approved for publication by ST Cmte.

8/91 — Published for public comment by CV Rules Cmte.
4/92 — Considered by CV and CR Rules Committees
6/92 — Approved by ST Cmte.

9/92 — Approved by Jud. Conf.

4/93 — Approved by Sup. Ct.

12/93 — Effective

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 706] — Court Appointed Experts. (To Carnegie 2/91 — Tabled by CV Rules Cmte.
accommodate some of the concerns expressed by | (2/91) 11/96 — Considered
the judges involved in the breast implant 4/97 — Considered. Deferred until CACM completes their
litigation, and to determine whether the rule study.
should be amended to permit funding by the PENDING FURTHER ACTION
government in civil cases.)
[EV 801(a-c)] — Definitions: Statement; 5/95 — Decided not to amend (Comprehensive Review)
Declarant; Hearsay 7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 801(d)(1)] — Definitions: Statements which 1/95 — Considered and approved for publication
are not hearsay. Prior statement by witness. 5/95 — Decided not to amend (Comprehensive Review)
9/95 — Published for public comment
COMPLETED
[EV 801(d)(1)] Hearsay exception for prior Judge 4/98 — Considered; tabled
consistent statements that would otherwise be Bullock PENDING FURTHER ACTION
admissible to rehabilitate a witness’s credibility
[EV 801(d)(2)] — Definitions: Statements Drafted by | 4/92 — Considered and tabled by CR Rules Committee
which are not hearsay. Admission by party- Prof. 1/95 — Considered by ST Cmte.
opponent. (Bourjaily) David 5/95 — Considered draft proposed
Schlueter, 7/95 — Approved for publication by ST Cmte.
Reporter, 9/95 — Published for public comment
4/92 4/96 — Considered and submitted to ST Cmte. for

transmittal to Jud. Conf.
6/96 — Approved by St. Cmte.
9/96 — Approved by Jud. Conf.
4/97 — Approved by Sup. Ct.
12/97 — Effective
COMPLETED

[EV 802] — Hearsay Rule

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 803(1)-(5)] — Hearsay Exceptions;
Availability of Declarant Immaterial

1/95 — Considered

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 803(6)] — Hearsay Exceptions; Roger 9/93 — Considered
Authentication by Certification (See Rule 902 for | Pauley, 5/95 — Decided not to amend (Comprehensive Review)
parallel change) DOJ 6/93 7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
11/96 — Considered
4/97 — Draft prepared and considered. Subcommittee
appointed for further drafting.
10/97 — Draft approved for publication
1/98 — Approved for publication by the ST Cmte.
8/98 — Published for comment
10/98 — Comte considered comments and statements from
witnesses
PENDING FURTHER ACTION
[EV 803(7)-(23)] — Hearsay Exceptions; 1/95 — Considered
Availability of Declarant Immaterial 5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 803(8)] — Hearsay Exceptions; Availability 9/93 — Considered
of Declarant Immaterial: Public records and 5/95 — Decided not to amend (Comprehensive Review)
reports. 7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
4/96 — Considered regarding trustworthiness of record
11/96 — Declined to take action regarding admission on
behalf of defendant
COMPLETED
[EV 803(24)] — Hearsay Exceptions; Residual EV Rules 5/95 — Combined with EV804(b)(5) and transferred to a
Exception Commiittee new Rule 807.
(5/95) 7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

4/96 — Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.

6/96 — Approved by St. Cmte.

9/96 — Approved by Jud. Conf.

4/97 — Approved by Sup. Ct.
10/97 — Effective
COMPLETED

[EV 803(24)] — Hearsay Exceptions; Residual
Exception (Clarify notice requirements and
determine whether it is used too broadly to admit
dubious evidence)

10/96 —- Considered and referred to reporter for study
10/97 — Declined to act
COMPLETED

Page 11

Advisory Commuttee on Evidence Rules
March 22, 1999

Doc No 1945




Proposal Source, Status
Date,
and Doc
#
[EV 804(a)] — Hearsay Exceptions; Declarant Prof. 4/92 — Considered by CR Rules Cmte.
Unavailable: Definition of unavailability David 6/92 — Considered by ST Cmte. for publication
Schlueter 1/95 — Considered and approved for publication
(4/92); 5/95 — Decided not to amend (Comprehensive Review)
Prof. 7/95 — Approved for publication by ST Cmte.
Stephen 9/95 — Published for public comment
Saltzburg COMPLETED
(4/92)
|EV 804(b)(1)-(4)] — Hearsay Exceptions 10/94 — Considered
1/95 — Considered and approved for publication by ST
Cmte.
5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 804(b)(5)] — Hearsay Exceptions; Other 5/95 — Combined with EV804(b)(5) and transferred to a
exceptions new Rule 807.
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
4/96 — Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.
6/96 — Approved by St. Cmte.
9/96 — Approved by Jud. Conf.
4/97 — Approved by Sup. Ct.
10/97 — Effective
COMPLETED
[EV 804(b)(6)] — Hearsay Exceptions; Prof. 4/92 — Considered by CR Rules Cmte.
Declarant Unavailable. (To provide that a party David 7/95 — Approved for publication by ST Cmte.
forfeits the right to object on hearsay grounds to Schlueter 9/95 — Published for public comment
the admission of a statement made by a declarant | (4/92); 4/96 — Considered and submitted to ST Cmte. for
whose unavailability as a witness was procured Prof. transmittal to Jud. Conf.
by the party’s wrongdoing or acquiescence.) Stephen 6/96 — Approved by ST Cmte.
Saltzburg 9/96 — Approved by Jud. Conf.
(4/92) 4/97 — Approved by Sup. Ct.
COMPLETED
[EV 805] — Hearsay Within Hearsay 1/95 — Considered
5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
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Proposal Source, Status
Date,
and Doc
#
|EV 806] — Attacking and Supporting EV Rules 5/95 — Decided not to amend
Credibility of Declarant. (To eliminate a comma | Committee | 7/95 — Approved for publication by ST Cmte.
that mistakenly appears in the current rule. 5/95 9/95 — Published for public comment
Technical amendment.) 4/96 — Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.
6/96 — Approved by St. Cmte.
9/96 — Approved by Jud. Conf.
4/97 — Approved by Sup. Ct.
12/97 — Effective
COMPLETED
[EV 806] — To admit extrinsic evidence to 11/96 — Declined to act
impeach the character for veracity of a hearsay COMPLETED
declarant
IEV 807] — Other Exceptions. Residual EV Rules 5/95 — This new rule is a combination of Rules 803(24)
exception. The contents of Rule 803(24) and Commiittee and 804(b)(5).
Rule 804(b)(5) have been combined to form this | 5/95 7/95 — Approved for publication by ST Cmte.
new rule. 9/95 — Published for public comment
4/96 — Considered and submitted to ST Cmte. for
transmittal to Jud. Conf.
6/96 — Approved by St. Cmte.
9/96 — Approved by Jud. Conf.
10/96 — Expansion considered and rejected
4/97 — Approved by Sup. Ct.
12/97 — Effective
COMPLETED
[EV 807] — Notice of using the provisions Judge 4/96 — Considered
Edward 11/96 — Reported. Declined to act.
Becker COMPLETED
[EV 901] — Requirement of Authentication or 5/95 — Decided not to amend (Comprehensive Review)
Identification 7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 902] — Self-Authentication 5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
10/98 -— Comte considered comments and statements from
witnesses
COMPLETED
[EV 902(6)] — Extending applicability to news Committee | 10/98 — to be considered when and if other changes to the rule
wire reports member are being considered
(10/98) PENDING FURTHER ACTION
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Source,
Date,
and Doc
#

Status

[EV 902 (11) and (12)] — Self-Authentication

of domestic and foreign records (See Rule 803(6)

for consistent change)

4/96 — Considered

10/97 — Approved for publication

1/98 — Approved for publication by the ST Cmte.

8/98 — Published for comment

10/98 — Comte considered comments and statements from
witnesses

PENDING FURTHER ACTION

[EV 903] — Subscribing Witness’ Testimony
Unnecessary

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 1001] — Definitions

9/93 — Considered

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 1001] — Definitions (Cross references to
automation changes)

10/97 -— Considered
PENDING FURTHER ACTION

[EV 1002] — Requirement of Original.
Technical and conforming amendments.

9/93 — Considered

10/93 — Published for public comment

4/94 — Recommends Jud. Conf. make technical or
conforming amendments

5/95 — Decided not to amend

7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 1003] — Admissibility of Duplicates

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 1004] — Admissibility of Other Evidence
of Contents

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 1005} — Public Records

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED

[EV 1006] — Summaries

5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.

9/95 — Published for public comment

COMPLETED
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Proposal Source, Status
Date,
and Doc
#
[EV 1007] — Testimony or Written Admission 5/95 — Decided not to amend (Comprehensive Review)
of Party 7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 1008] — Functions of Court and Jury 5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 1101] — Applicability of Rules 6/92 — Approved by ST Cmte.
9/92 — Approved by Jud. Conf.
4/93 — Approved by Sup. Ct.
12/93 — Effective
5/95 — Decided not to amend
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
4/98 — Considered
10/98 — Reporter submits report; committee declined to act
COMPLETED
[EV 1102] — Amendments to permit Jud. Conf. CR Rules 4/92 — Considered by CR Rules Cmte.
to make technical changes Committee | 6/92 — Considered by ST Cmte.
(4/92) 9/93 — Considered
6/94 — ST Cmte. did not approve
5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[EV 1103] — Title 5/95 — Decided not to amend (Comprehensive Review)
7/95 — Approved for publication by ST Cmte.
9/95 — Published for public comment
COMPLETED
[Admissibility of Videotaped Expert EV Rules 11/96 — Denied but will continue to monitor
Testimony] Committee | 1/97 — Considered by ST Cmte.
(11/96) PENDING FURTHER ACTION
[Attorney-client privilege for in-house ABA 10/97 — Referred to chair
counsel] resolution 10/97 — Denied
(8/97) COMPLETED
|Automation] — To investigate whether the EV | EV Rules 11/96 — Considered
Rules should be amended to accommodate Committee | 4/97 — Considered
changes in automation and technology (11/96) 4/98 — Considered

PENDING FURTHER ACTION
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Proposal Source, Status
Date,
and Doc
#

[Circuit Splits] — To determine whether the 11/96 -— Considered
circuit splits warrant amending the EV Rules 4/97 — Considered

COMPLETED
[Obsolete or Inaccurate Rules and Notes] — EV Rules 5/93 — Considered
To identify where the Rules and/or notes are Committee | 9/93 — Considered. Cmte. did not favor updating absent rule
obsolete or inaccurate. (11/96) change

11/96 — Considered

1/97 — Considered by the ST Cmte.

4/97 — Considered and forwarded to ST Cmte.
10/97 — Referred to FIC

1/98 — ST Cmte. Informed of reference to FJC
6/98 — Reporter’s Notes published
COMPLETED

[Statutes Bearing on Admissibility of EV] —
To amend the EV Rules to incorporate by
reference all of the statutes identified, outside the
EV Rules, which regulate the admissibility of EV
proffered in federal court

11/96 — Considered
4/97 — Considered and denied
COMPLETED

[Sentencing Guidelines] — Applicability of EV
Rules

9/93 — Considered
11/96 — Decided to take no action
COMPLETED
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Memorandum To: Advisory Committee on Evidence Rules

From: Dan Capra, Reporter

Re: Proposed Amendments to Federal Rules of Evidence That Were Released for Public
Comment

Date: March 1, 1999

Attached is the complete text and Committee Note of each of the proposed amendments
to the Evidence Rules, as they were released for public comment. As you will recall, the
Committee agreed on tentative changes to be made to either the text or the Committee Note of
Rules 103, 404(a), 702, 703 and 902. These “working drafts” are set forth in the memorandum
that discusses each particular rule, as found infra in this agenda book
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PROPOSED AMENDMENTS TO THE
FEDERAL RULES OF EVIDENCE'

Rule 103. Rulings on Evidence
(a) Effect of erroneous ruling.—Error may not be
predicated upon a ruling which admits or excludes evidence
unless a substantial right of the party is affected, and
(1) Objection.—In case the ruling is one admitting
evidence, a timely objection or motion to strike appears of
record, stating the specific ground of objection, if the
specific ground was not apparent from the context; or
(2) Offer of proof — In case the ruling is one
excluding evidence, the substance of the evidence was
made known to the court by offer or was apparent from

the context within which questions were asked.

" New matter is underlined; matter to be omitted is lined through
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2 Federal Rules of Evidence

Once the court, at or before trial, makes a definitive ruling
on the record admitting or excluding evidence, a party

need not renew an objection or offer of proof to preserve

a claim of error for appeal. But if under the court's ruling

there is a condition precedent to admission or exclusion

such as the introduction of certain testimony or the pursuit

of a certain claim or defense, no claim of error may be

predicated upon the ruling unless the condition precedent

1s satisfied.

x % %k Kk %

COMMITTEE NOTE

The amendment applies to all rulings on evidence whether they
occeur at or before trial, including so-called "in limine" rulings. One of
the most difficult questions arising from in limine and other
evidentiary rulings is whether a losing party must renew an objection
or offer of proof when the evidence is or would be offered at trial, in
order to preserve a claim of error on appeal. Courts have taken
differing approaches to this question. Some courts have held that a
renewal at the time the evidence is to be offered at trial is always
required. See, e.g., Collins v. Wayne Corp., 621 F.2d 777 (5th Cir.
1980). Some courts have taken a more flexible approach, holding that
renewal is not required if the issue decided is one that (1) was fairly
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presented to the trial court for an initial ruling, (2) may be decided as
a final matter before the evidence is actually offered, and (3) was ruled
on definitively by the trial judge See, e.g., Rosenfeld v. Basquiat, 78
F.3d 84 (2d Cir. 1996) (admissibility of former testimony under the
Dead Man's Statute; renewal not required). Other courts have
distinguished between objections to evidence, which must be renewed
when evidence is offered, and offers of proof, which need not be
renewed after a definitive determination is made that the evidence is
inadmissible. See, e.g., Fusco v. General Motors Corp., 11 F.3d 259
(1st Cir. 1993). Other courts have held that an objection or offer of
proof once made is sufficient to preserve a claim of error because the
trial court's ruling thereon constitutes "law of the case " See, e.g.,
Cook v. Hoppin, 783 F.2d 684 (7th Cir. 1986). These differing
approaches create uncertainty for litigants and unnecessary work for
the appellate courts.

The amendment provides that a claim of error with respect to a
definitive ruling is preserved for review when the party has otherwise
satisfied the objection or offer of proof requirements of Rule 103(a)
Where the ruling is definitive, a renewed objection or offer of proof
at the time the evidence is to be offered is more a formalism than a
necessity. See Fed R.Civ.P. 46 (formal exceptions unnecessary);
Fed R.Cr.P. 51 (same), Favala v. Cumberland Engineering Co., 17
F.3d 987, 991 (7th Cir. 1994) ("once a motion in limine has been
granted, there is no reason for the party losing the motion to try to
present the evidence in order to preserve the issue for appeal") On the
other hand, where the trial court appears to have reserved its ruling or
to have indicated that the ruling is provisional, it makes sense to
require the party to bring the issue to the court's attention
subsequently. See, e.g., United States v. Vest, 116 F.3d 1179, 1188
(7th Cir. 1997) (where the trial court ruled in limine that testimony
from defense witnesses could not be admitted, but allowed the
defendant to seek leave at trial to call the witnesses should their
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testimony turn out to be relevant, the defendant's failure to seek such
leave at trial meant that it was "too late to reopen the issue now on
appeal"); United States v. Valenti, 60 F.3d 941 (2d Cir. 1995) (failure
to proffer evidence at trial waives any claim of error where the trial
Judge had stated that he would reserve judgment on the in limine
motion until he had heard the trial evidence). While formal exceptions
are unnecessary, the amendment imposes the obligation on counsel to
clarify whether an in limine or other evidentiary ruling is definitive
when there is doubt on that point.

Even where the court's ruling is definitive, nothing in the
amendment prohibits the court from revisiting its decision when the
evidence is to be offered. If the court changes its initial ruling, or if the
opposing party violates the terms of the initial ruling, objection must
be made when the evidence is offered to preserve the claim of error
for appeal. The error if any in such a situation occurs only when the
evidence is offered and admitted. United States Aviation
Underwriters, Inc. v. Olympia Wings, Inc., 896 F.2d 949, 956 (5th
Cir. 1990) ("objection is required to preserve error when an opponent,
or the court itself, violates a motion 1 limine that was granted");
United States v. Roenigk, 810 F.2d 809 (8th Cir. 1987) (claim of error
was not preserved where the defendant failed to object at trial to
secure the benefit of a favorable advance ruling).

The amendment codifies the principles of Luce v. United States,
469 U.S. 38 (1984), and its progeny. In Luce, the Supreme Court held
that a criminal defendant must testify at trial in order to preserve a
claim of error predicated upon a trial court's decision to admit the
defendant's prior convictions for impeachment. The Luce principle has
been extended by many lower courts to other comparable situations,
and logically applies whenever the occurrence of a trial event is a
condition precedent to the admission or exclusion of evidence See
United States v. DiMatteo, 759 F.2d 831 (11th Cir. 1985) (applying
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Luce where the defendant's witness would be impeached with
evidence offered under Rule 608). See also United States v.
Goldman, 41 F.3d 785, 788 (1st Cir 1994), ("Although Zuce involved
impeachment by conviction under Rule 609, the reasons given by the
Supreme Court for requiring the defendant to testify apply with full
force to the kind of Rule 403 and 404 objections that are advanced by
Goldman in this case."); Palmieri v. DeFaria, 88 F.3d 136 (2d Cir.
1996) (where the plaintiff decided to take an adverse judgment rather
than challenge an advance ruling by putting on evidence at trial, the in
limine ruling would not be reviewed on appeal); United States v.
Ortiz, 857 F 2d 900 (2d Cir.1988) (where uncharged misconduct is
ruled admissible if the defendant pursues a certain defense, the
defendant must actually pursue that defense at trial in order to
preserve a claim of error for appeal); United States v. Bond, 87 F 3d
695 (5th Cir. 1996) (where the trial court rules in limine that the
defendant would waive his fifth amendment privilege were he to
testify, the defendant must take the stand and testify in order to
challenge that ruling on appeal).

The amendment does not purport to answer whether a party who
objects to evidence that the court finds admissible in a definitive
ruling, and who then offers the evidence to "remove the sting" of its
anticipated prejudicial effect, thereby waives the right to appeal the
trial court's ruling. See, e. g., United States v. Fisher, 106 F.3d 622
(5th Cir 1997), as corrected 1997 U S. App. LEXIS 12671 (1997)
(where the trial judge ruled in limine that the government could use
a prior conviction to impeach the defendant if he testified, the
defendant did not waive his right to appeal by introducing the
conviction on direct examination); Judd v. Rodman, 105 F.3d 1339
(11th Cir. 1997) (an objection made in limine is sufficient to preserve
a claim of error when the movant, as a matter of trial strategy,
presents the objectionable evidence herself on direct examination to
minimize its prejudicial effect); Gill v. Thomas, 83 F 3d 53 7, 540 (1st
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Cir. 1996) ("by offering the misdemeanor evidence himself, Gill
waived his opportunity to object and thus did not preserve the issue
for appeal"); United States v. Williams, 939 F.2d 721 (oth Cir. 1991)
(objection to impeachment evidence was waived where the defendant
was impeached on direct examination).

Rule 404. Character Evidence Not Admissible to Prove
Conduct; Exceptions; Other Crimes

(a) Character evidence generallyy. — Evidence of a
person's character or a trait of character is not admissible for
the purpose of proving action in conformity therewith on a
particular occasion, except:

(1) Character of accused. — Evidence of a pertinent
trait of character offered by an accused, or by the

prosecution to rebut the sames, or if evidence of a trait of

character of the victim of the crime is offered by the

accused and admitted under subdivision (2)(2) evidence

ofa pertinent trait of character of the accused offered by

the prosecution;

(2) Character of victim. — Evidence of a pertinent
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13 trait of character of the victim of the crime offered by an
14 accused, or by the prosecution to rebut the same, or
15 evidence of a character trait of peacefulness of the victim
16 offered by the prosecution in a homicide case to rebut
17 evidence that the victim was the first aggressor;

18 (3) Character of witness.— Evidence of the character
19 of a witness, as provided in rules 607, 608, and 609.

¥ % sk 3k %
COMMITTEE NOTE

Rule 404(a)(1) has been amended to provide that when the
accused attacks the character of a victim under subdivision (a)(2) of
this Rule, the door is opened to an attack on a corresponding
character trait of the accused. Current law does not allow the
government to introduce negative character evidence as to the
accused unless the accused introduces evidence of good character.
See, e.g., United States v. Fountain, 768 F.2d 790 (7th Cir. 1985)
(when the defendant offers proof of self-defense, this permits proof of
the victim's character trait for peacefulness, but it does not permit
proof of the defendant's character trait for violence).

The amendment makes clear that the accused cannot attack the
victim's character and yet remain shielded from the disclosure of
equally relevant evidence concerning the accused's own corresponding
character trait. For example, in a murder case where the defendant
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claims self-defense, the defendant, to bolster this defense, might offer
evidence of the victim's allegedly violent disposition. If the
government has evidence that the defendant has a violent character,
but is not allowed to offer this evidence as part of its rebuttal, then the
jury has only part of the information it needs for an informed
assessment of the probabilities as to who was the initial aggressor
This may be the case even if evidence of the defendant's prior violent
acts is admitted under Rule 404(b), because such evidence can be
admitted only for limited purposes and not to show action in
conformity with the defendant's character on a specific occasion.
Thus, the amendment is designed to permit a more balanced
presentation of character evidence when the accused chooses to attack
the character of the victim.

The amendment does not affect the admissibility of evidence of
specific acts of uncharged misconduct offered for a purpose other than
proving character under Rule 404(b). Nor does it affect the standards
for proof of character by evidence of other sexual behavior or sexual
offenses under Rules 412-415. By its placement in Rule 404(a)(1), the
amendment covers only proof of character by way of reputation or
opinion. Finally, the amendment does not permit proof of the
defendant's character when the defendant attacks the victim's character
as a witness under Rules 608 or 609,

Rule 701. Opinion Testimony by Lay Witnesses

If the witness is not testifying as an expert, the

2 witness testimony in the form of opinions or inferences is

limited to those opinions or inferences which are (a)

4 rationally based on the perception of the witness, and (b)
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helpful to a clear understanding of the witness’ testimony

6 or the determination of a fact in issue- and (c) not based

7 on scientific, technical or other specialized knowledge.

COMMITTEE NOTE

Lay witnesses have often been permitted to testify on complicated,
technical subjects. This permissiveness has created a problematic
overlap between lay and expert witness testimony. See, e g., Williams
Enters. v. Sherman R. Smoot Co., 938 F.2d 230 (D.C. Cir. 1991)
(insurance broker, who might have been qualified as an expert, was
permitted to testify that the construction collapse at issue may have
contributed to a substantial increase in the plaintiff's insurance
premiums). Some courts have found it unnecessary to decide whether
a witness is offering expert or lay opinion, reasoning that the proffered
opinion would be admissible under either Rule 701 or 702, See
Malloy v. Monahan, 73 F.3d 1012 (10th Cir. 1996) (the plaintiff’s
testimony as to future profits was admissible under either Rule 701 or
Rule 702); United States v. Fleishman, 684 F.2d 1329 (%th Cir.1982)
(whether the testimony was lay or expert opinion, it was permissible
for an undercover agent to testify that a defendant was acting as a
lookout). Other courts have held that a witness need not be qualified
as an expert where the opinion is helpful and admissible under Rule
701. See, e.g., United States v. Paiva, 892 F.2d 148, 157 (1st Cir.
1989) (Rule 701 **blurred any rigid distinction that may have existed
between" lay and expert testimony).

Rule 701 has been amended to eliminate the risk that the reliability
requirements set forth in Rule 702 will be evaded through the simple
expedient of proffering an expert in lay witness clothing. Under the
amendment, a witness’ testimony must be scrutinized under the rules
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regulating expert opinion to the extent that the witness is providing
scientific, technical, or other specialized information to the trier of
fact. See generally Asplundh Mfg. Div. v. Benton Harbor Eng’g, 57
F.3d 1190 (3d Cir. 1995) By channeling testimony on scientific,
technical and other specialized knowledge through the rules governing
expert testimony, the amendment also ensures that a party will not
evade the expert witness disclosure requirements set forth in
Fed R.Civ P. 26 and Fed.R.Crim.P.16 by simply calling an expert
witness in the guise of a layperson. See Joseph, Emerging Fxpert
Issues under the 1993 Disclosure Amendments to the Federal Rules
of Civil Procedure, 164 F R.D. 97, 108 (1996) (noting that "there is
no good reason to allow what is essentially surprise expert testimony",
and that "the court should be vigilant to preclude manipulative
conduct designed to thwart the expert disclosure and discovery
process"). See also United States v. Figueroa-Lopez, 125 F.3d 1241,
1246 (9™ Cir. 1997) (law enforcement agents testifying that the
defendant’s conduct was consistent with that of a drug trafficker
could not testify as lay witnesses; to permit such testimony under
Rule 701 “subverts the requirements of Federal Rule of Criminal
Procedure 16(a)(1)(E)”).

The amendment does not distinguish between expert and lay
wiinesses, but rather between expert and lay testimony Certainly it is
possible for the same witness to provide both lay and expert testimony
in a single case. See, e.g, United States v. Figueroa-Lopez, 125 F.3d
1241, 1246 (9" Cir. 1997) (law enforcement agents could testify that
the defendant was acting suspiciously, without being qualified as
experts; however, the rules on experts were applicable where the
agents testified on the basis of extensive experience that the defendant
was using code words to refer to drug quantities and prices). The
amendment makes clear that any part of a witness’ testimony that is
based upon scientific, technical, or other specialized knowledge is
governed by the standards of Rule 702 and the corresponding
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disclosure requirements of the Civil and Criminal Rules.

The phrase “scientific, technical or other specialized knowledge”
is drawn from and is intended to have the same meaning as the
identical phrase in Rule 702. See, e.g., United States v. Saulter, 60
F3d 270 (7" Cir. 1995) (law enforcement agent was properly
permitted to provide expert testimony on the process of
manufacturing crack cocaine; his testimony was based on specialized
knowledge). The amendment is not intended to affect the
“prototypical example[s] of the type of evidence contemplated by the
adoption of Rule 701 relat[ing] to the appearance of persons or things,
identity, the manner of conduct, competency of a person, degrees of
light or darkness, sound, size, weight, distance, and an endless number
of items that cannot be described factually in words apart from
inferences ” Asplundh Mfg. Div. v. Benton Harbor Eng’g, 57 F.3d
1190, 1196 (3d Cir. 1995) .

Rule 702. Testimony by Experts
If scientific, technical, or other specialized knowledge
will assist the trier of fact to understand the evidence or to
determine a fact in issue, a witness qualified as an expert
by knowledge, skill, experience, training, or education,
may testify thereto in the form of an opinion or otherwise-,

provided that (1) the testimony is sufficiently based upon

reliable facts or data, (2) the testimony is the product of
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8 reliable principles and methods. and (3) the witness has
9 applied the principles and methods reliably to the facts of
10 the case.

COMMITTEE NOTE

Rule 702 has been amended in response to Daubert v. Merrell
Dow Pharmaceuticals, Inc., 509 U.S 579 (1993), and to the many
cases applying Daubert. In Daubert the Court charged district
judges with the responsibility of acting as gatekeepers to exclude
unreliable expert testimony. The amendment affirms the trial court’s
role as gatekeeper and provides some general standards that the trial
court must use to assess the reliability and helpfulness of proffered
expert testimony. The Rule as amended provides that expert testimony
of all types -- not only the scientific testimony specifically addressed
in Daubert--presents questions of admissibility for the trial court in
deciding whether the evidence is reliable and helpful Consequently,
the admissibility of all expert testimony is governed by the principles
of Rule 104(a) Under that Rule, the proponent has the burden of
establishing that the pertinent admissibility requirements are met by
a preponderance of the evidence. See Bourjaily v. United States, 483
U.S. 171 (1987).

Daubert set forth a non-exclusive checklist for trial courts to use
in assessing the reliability of scientific expert testimony. The specific
factors explicated by the Daubert Court are: (1) whether the expert’s
technique or theory can be or has been tested--that 1s, whether the
expert’s theory can be challenged in some objective sense, or whether
it is instead simply a subjective, conclusory approach that cannot
reasonably be assessed for reliability; (2) whether the technique or
theory has been subject to peer review and publication; (3) the known
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or potential rate of error of the technique or theory when applied; (4)
the existence and maintenance of standards and controls; and (5)
whether the technique or theory has been generally accepted in the
scientific community.

No attempt has been made to “codify” these specific factors set
forth in Daubert. Daubert itself emphasized that the factors were
neither exclusive nor dispositive. Other courts have recognized that
not all of the specific Daubert factors can apply to every type of
expert testimony. See Tyus v. Urban Search Management, 102 F.3d
256 (7th Cir. 1996) (noting that the factors mentioned by the Court
in Daubert do not neatly apply to expert testimony from a
sociologist). See also Kannankeril v. Terminix Int 'l Inc., 128 F.3d
802, 809 (3d Cir. 1997) (holding that lack of peer review or
publication was not dispositive where the expert’s opinion was
supported by “widely accepted scientific knowledge™). The standards
set forth in the amendment are broad enough to require consideration
of any or all of the specific Daubert factors where appropriate.

Courts both before and after Daubert have found other factors
relevant in determining whether expert testimony is sufficiently reliable
to be considered by the trier of fact. These factors include-

(1) Whether experts are “proposing to testify about matters
growing naturally and directly out of research they have
conducted independent of the litigation, or whether they have
developed their opinions expressly for purposes of testifying.”
Daubert v. Merrell Dow Pharmaceuticals, Inc., 43 F.3d 1311,
1317 (Sth Cir. 1995).

(2) Whether the expert has unjustifiably extrapolated from an
accepted premise to an unfounded conclusion. See General Elec.
Co. v. Joiner, 118 S.Ct 512, 519 (1997) (noting that in some
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cases a trial court “may conclude that there is simply too great an
analytical gap between the data and the opinion proffered”)

(3) Whether the expert has adequately accounted for obvious
alternative explanations. See Claar v. Burlington N.R.R., 29 F.3d
499 (5th Cir. 1994) (testimony excluded where the expert failed
to consider other obvious causes for the plaintiffs condition).
Compare Ambrosini v. Labarraque, 101 F.3d 129 (D.C.Cir.
1996) (the possibility of some uneliminated causes presents a
question of weight, so long as the most obvious causes have been
considered and reasonably ruled out by the expert).

(4) Whether the expert “is being as careful as he would be in his
regular professional work outside his paid litigation consulting.”
Sheehan v. Daily Racing Form, Inc., 104 F.3d 940, 942 (7™ Cir.
1997). See also Braun v. Lorillard Inc., 84 F.3d 230, 234 (7" Cir.
1996) (Daubert requires the trial court to assure itself that the
expert “adheres to the same standards of intellectual rigor that are
demanded in his professional work.”)

(5) Whether the field of expertise claimed by the expert is known
to reach reliable results. See Sterling v. Velsicol Chem. C orp., 855
F.2d 1188 (6™ Cir. 1988) (rejecting testimony based on “clinical
ecology” as unfounded and unreliable).

All of these factors remain relevant to the determination of the
reliability of expert testimony under the Rule as amended.

The Court in Daubert declared that the “focus, of course, must be
solely on principles and methodology, not on the conclusions they
generate.” 509 U.S. at 595. Yet as the Court later recognized,
“conclusions and methodology are not entirely distinct from one
another.” General Elec. Co. v. Joiner, 118 S.Ct. at 519. Under the
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amendment, as under Daubert, when an expert purports to apply
principles and methods consistent with professional standards, and yet
reaches a conclusion that other experts in the field would not reach,
the trial court may fairly suspect that the principles and methods have
not been faithfully applied. See Lust v. Merrell Dow
Pharmaceuticals, Inc., 89 F.3d 594, 598 (5th Cir 1996). The
amendment specifically provides that the trial court must scrutinize
not only the principles and methods used by the expert, but also
whether these principles and methods have been properly applied to
the facts of the case. As the court noted in In re Paoli R.R. Yard PCB
Litig., 35 F.3d 717, 745 (3d Cir. 1994): "any step that renders the
analysis unreliable . . . renders the expert's testimony inadmissible.
This is true whether the step completely changes a reliable
methodology or merely misapplies that methodology "

Daubert involved scientific experts, and the Court left open
whether the Daubert standards apply to expert testimony that does
not purport to be scientifically-based. The inadaptability of many of
the specific Daubert factors outside the hard sciences (e.g., peer
review and rate of error) has led some courts to find that Daubert is
simply inapplicable to testimony by experts who do not purport to be
scientists. See Compton v. Subaru of Am., Inc., 82 F.3d 1513 (10th
Cir 1996) (Daubert inapplicable to expert testimony of automotive
engineer); Tamarin v. Adam Caterers, Inc., 13 F.3d 51 (2d Cir. 1993)
(Daubert inapplicable to testimony based on a payroll review prepared
by an accountant). Other courts have held that Daubert is applicable
to all expert testimony, while noting that not all of the specific
Daubert factors can be applied readily to the testimony of experts who
are not scientists. See Watkins v. T elsmith, Inc., 121 F.3d 984, 991
(5™ Cir. 1997), where the court recognized that "[nJot every
guidepost outlined in Daubert will necessarily apply to expert
testimony based on engineering principles and practical experience",
but stressed that the trial court after Daubert is still obligated to
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determine whether expert testimony is reliable; therefore, "[w]hether
the expert would opine on economic evaluation, advertising
psychology, or engineering," the trial court must determine "whether
the expert is a hired gun or a person whose opinion in the courtroom
will withstand the same scrutiny that it would among his professional
peers."

The amendment does not distinguish between scientific and other
forms of expert testimony. The trial court’s gatekeeping function
applies to testimony by any expert. While the relevant factors for
determining reliability will vary from expertise to expertise, the
amendment rejects the premise that an expert’s testimony should be
treated more permissively simply because it is outside the realm of
science. An opinion from an expert who is not a scientist should
receive the same degree of scrutiny for reliability as an opinion from
an expert who purports to be a scientist. See Watkins v. T elsmith,
Inc., 121 F.3d 984, 991 (5™ Cir. 1997) (“[1]t seems exactly backwards
that experts who purport to rely on general engineering principles and
practical experience might escape screening by the district court
simply by stating that their conclusions were not reached by any
particular method or technique ). Some types of expert testimony
will be more objectively verifiable, and subject to the expectations of
falsifiability, peer review, and publication, than others. Some types of
expert testimony will not rely on anything like a scientific method, and
so will have to be evaluated by reference to other standard principles
attendant to the particular area of expertise. The trial judge in all cases
of proffered expert testimony must find that it is properly grounded,
well-reasoned, and not speculative before it can be admitted. If there
is a well-accepted body of learning and experience in the expert’s
field, then the expert’s testimony must be grounded in that learning
and experience to be reliable, and the expert must explain how the
conclusion is so grounded. See, e.g, American College of Trial
Lawyers, Standards and Procedures Jor Determining the
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Admissibility of Expert Testimony after Daubert, 157 F.R D. 571, 579
(1994) (“[W]hether the testimony concerns economic principles,
accounting standards, property valuation or other non-scientific
subjects, it should be evaluated by reference to the ‘knowledge and
experience’ of that particular field.”).

The amendment requires that the testimony must be the product
of reliable principles and methods that are reliably applied to the facts
of the case. While the terms “principles” and “methods” may convey
one impression when applied to scientific knowledge, they remain
relevant when applied to testimony based on technical or other
specialized knowledge. For example, when a law enforcement agent
testifies regarding the use of code words in a drug transaction, the
principle used by the agent is that participants in such transactions
regularly use code words to conceal the nature of their activities. The
method used by the agent is the application of extensive experience to
analyze the meaning of the conversations. So long as the principles
and methods are sufficiently reliable, and so long as the proponent
demonstrates that these principles and methods are applied reliably to
the facts of the case, this type of testimony should be admitted.

If the witness is relying solely or primarily on experience, then the
witness must explain how that experience leads to the conclusion
reached. The trial court’s gatekeeping function requires more than
simply “taking the expert’s word for it.” See Daubert v. Merrell
Dow Pharmaceuticals, Inc., 43 F 3d 1311, 1319 (9th Cir. 1995)
(“We've been presented with only the experts' qualifications, their
conclusions and their assurances of reliability. Under Daubert, that's
not enough.”). The more subjective and controversial the expert’s
inquiry, the more likely the testimony should be excluded as
unreliable. See O'Conner v. Commonwealth Edison Co., 13 F.3d
1090 (7th Cir. 1994) (expert testimony based on a completely
subjective methodology held properly excluded).
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The amendment requires that expert testimony must be based
upon reliable and sufficient underlying “facts or data” The term
“data” is intended to encompass the reliable opinions of other experts.
See the original Advisory Committee Note to Rule 703

There has been some confusion over the relationship between
Rules 702 and 703. The amendment makes clear that the adequacy of
the basis of an expert’s testimony is to be decided under Rule 702.
Rule 702 sets forth the overarching requirement of reliability, and an
analysis of the expert’s basis cannot be divorced from the ultimate
reliability of the expert’s opinion In contrast, the '‘reasonable
reliance” requirement of Rule 703 is a relatively narrow inquiry. By
its terms, Rule 703 does not regulate the basis of the expert’s opinion
per se. Rather, it regulates whether the expert can rely on information
that is otherwise inadmissible. If the expert purports to rely on
inadmissible information, Rule 703 requires the trial court to
determine whether that information is of a type reasonably relied upon
by other experts in the field. If so, the expert can rely on the
information in reaching an opinion. However, the question of whether
the expert is relying on a sufficient and reliable basis of information--
whether admissible information or not--is governed by the reliability
requirements of Rule 702.

The amendment makes no attempt to set forth procedural
requirements for exercising the trial court’s gatekeeping function over
expert testimony, such as are discussed in, e.g, Margaret Berger,
Procedural Paradigms for Applying the Daubert Test, 78
Minn.L.Rev. 1345 (1994). Courts have shown considerable ingenuity
and flexibility in considering challenges to expert testimony under
Daubert., and it is contemplated that this will continue under the
amended Rule. See, e.g., Cortes-Irizarry v. Corporacion Insular,
111 F.3d 184 (1st Cir. 1997) (discussing the application of Daubert
in ruling on a motion for summary judgment); /n re Paoli R.R. Yard
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PCB Litig., 35F 3d 717, 736, 739 (3d Cir. 1994) (discussing the use
of in limine hearings); Claar v. Burlington NR.R., 29 F.3d 499,
502-05 (Sth Cir. 1994) (discussing the trial court’s technique of order-
ing experts to submit serial affidavits explaining the reasoning and
methods underlying their conclusions).

The amendment continues the practice of the original Rule in
referring to a qualified witness as an “expert.” This was done to
provide continuity and to minimize change. The use of the term
“expert” in the Rule does not, however, mean that a Jury should
actually be informed that a qualified witness is testifying as an
“expert”. Indeed, there is much to be said for a practice that prohibits
the use of the term “expert” by both the parties and the court at trial
Such a practice “ensures that trial courts do not inadvertently put their
stamp of authority” on a witness’ opinion, and protects against the
jury’s being “overwhelmed by the so-called ‘experts’.” Hon. Charles
Richey, Proposals to Eliminate the Prejudicial Lffect of the Use of
the Word “Expert” Under the Federal Rules of Evidence in Criminal
and Civil Jury Trials, 154 FRD 537, 559 (1994) (setting forth
limiting instructions and a standing order employed to prohibit the use
of the term “expert” in jury trials).

Rule 703. Bases of Opinion Testimony by Experts

The facts or data in the particular case upon which an

2 expert bases an opinion or inference may be those perceived

by or made known to the expert at or before the hearing. If of

4 a type reasonably relied upon by experts in the particular field

in forming opinions or inferences upon the subject, the facts or
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6 data need not be admissible in evidence in order for the
7 opinion or inference to be admitted. If the facts or data are
8 otherwise inadmissible, they shall not be disclosed to the jury
9 by the proponent of the opinion or inference unless their

10 probative value substantially outweighs their prejudicial effect.

COMMITTEE NOTE

Rule 703 has been amended to emphasize that when an expert
reasonably relies on inadmissible information to form an opinion or
inference, it is the opinion or inference, and not the information, that
is admitted as evidence. Courts have reached different results on how
to treat otherwise inadmissible information that is reasonably relied
upon by an expert in forming an opinion or drawing an inference.
Compare United States v. Rollins, 862 F.2d 1282 (7th Cir. 1988)
(admitting, as part of the basis of an FBI agent's expert opinion on the
meaning of code language, the statements of an informant), with
United States v. 0.59 Acres of Land, 109 F.3d 1493 (Sth Cir 1997)
(error to admit hearsay offered as the basis of an expert opinion,
without a limiting instruction). Commentators have also taken
differing views. See, e.g., Ronald Carlson, Policing the Bases of
Modern Expert Testimony, 39 Vand.L Rev. 577 (1986) (advocating
limits on the jury's consideration of otherwise inadmissible evidence
used as the basis for an expert opinion); Paul Rice, /nadmissible
Evidence as a Basis for Expert Te estimony: A Response to Professor
Carlson, 40 Vand.L. Rev. 583 (1987) (advocating unrestricted use of
information reasonably relied upon by an expert).
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When information is reasonably relied upon by an expert and yet
is not independently admissible, a trial court applying this Rule must
consider the information’s probative value in assisting the jury to
weigh the expert’s opinion on the one hand, and the risk of prejudice
resulting from the jury’s potential misuse of the information on the
other. If the trial court finds that the probative value of the
information in assessing the expert’s opinion substantially outweighs
its prejudicial effect, the information may be disclosed to the jury, and
a limiting instruction must be given upon request, informing the jury
that the underlying information must not be used for substantive
purposes. See Rule 105. In determining the appropriate course, the
trial court should consider the probable effectiveness or lack of
effectiveness of a limiting instruction under the particular
circumstances. Furthermore, the trial court must keep in mind that
disclosure of the inadmissible information is permitted only if the
probative value of the information, in the manner that it is disclosed
to the jury, substantially outweighs its prejudicial effect.

The amendment governs the use before the jury of otherwise
inadmissible information reasonably relied on by an expert. It is not
intended to affect the admissibility of an expert's testimony, nor to
deprive an expert of the use of inadmissible information to form and
propound an expert opinion or inference. Nothing in this Rule restricts
the presentation of underlying expert facts or data when offered by an
adverse party. See Rule 705.

The amendment provides a presumption against disclosure to the
jury of otherwise inadmissible information used as the basis of an
expert’s opinion or inference, where that information is offered by the
proponent of the expert. In a multi-party case, where one party
proffers an expert whose testimony is also beneficial to other parties,
each such party should be deemed a “proponent” within the meaning
of the amendment.
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Rule 803. Hearsay Exceptions; Availability of Declarant

Immaterial

The following are not excluded by the hearsay rule,

even though the declarant is available as a witness:
* ¥ k %k %

(6) Records of regularly conducted activity —A
memorandum, report, record, or data compilation, in any
form, of acts, events, conditions, opinions, or diagnoses,
made at or near the time by, or from information
transmitted by, a person with knowledge, if kept in the
course of a regularly conducted business activity, and if it
was the regular practice of that business activity to make
the memorandum, report, record or data compilation, all
as shown by the testimony of the custodian or other

qualified witness, or by certification that complies with

Rule 902(11), Rule 902(12). or a statute permitting
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15 certification, unless the source of information or the
16 method or circumstances of preparation indicate lack of
17 trustworthiness. The term "business" as used in this
18 paragraph includes business, institution, association,
19 profession, occupation, and calling of every kind, whether
20 or not conducted for profit.
* %k % ¥ %
COMMITTEE NOTE

The amendment provides that the foundation requirements of Rule
803(6) can be satisfied under certain circumstances without the
expense and inconvenience of producing time-consuming foundation
witnesses. Under current law, courts have generally required
foundation witnesses to testify. See, e g., 7t ongil Co., Ltd. v. Hyunda
Merchant Marine Corp., 968 F.2d 999 (9th Cir. 1992) (reversing a
judgment based on business records where a qualified person filed an
affidavit but did not testify). Protections are provided by the
authentication requirements of Rule 902(1 1) for domestic records,
Rule 902(12) for foreign records in civil cases, and 18 U.S.C. § 3505
for foreign records in criminal cases

Rule 902. Self-authentication
1 Extrinsic evidence of authenticity as a condition precedent

2 to admissibility is not required with respect to the following:
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* ok ok Kk ok

(A1) Certified domestic records of regularly

conducted activity. — The original or_a duplicate of a

domestic record of regularly conducted activity, which

would be admissible under Rule 803(6). and which the

custodian thereof or another qualified person certifies

under oath—

(A) was made at or near the time of the

occurrence of the matters set forth. by or from

information _ transmitted by, a person with

knowledge of those matters:

(B)  was kept in the course of the regularly

conducted activity; and
(C) was made by the regularly conducted
activity as a regular practice.
A party intending to offer a record in evidence under this
paragraph must provide written notice of that intention to
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all adverse parties, and must make the record available for

inspection sufficiently in advance of its offer in evidence to

provide an adverse party with a fair opportunity to

challenge it.

(12) Certified foreign records of regularly

conducted activity. — In a civil case. the original or a

duplicate of a foreign record of regularly conducted

activity, which would be admissible under Rule 803(6)

and which is accompanied by a written declaration by the

custodian thereof or another qualified person that the

record—

(A) was made at or near the time of the

occurrence of the matters set forth. by or from

information transmitted by, a person with

knowledge of those matters:

(B)  was kept in the course of the regularly

conducted activity: and
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(C) was made by the regularly conducted
activity as a regular practice.

The declaration must be signed in a_manner which. if

falsely made, would subject the maker to criminal penalty

under the laws of the country where the declaration is

signed. A party intending to offer a record in evidence

under this paragraph must provide written notice of that

intention to all adverse parties, and must make the record

available for inspection sufficiently in advance of its offer

in_evidence to provide an adverse party with a fair

opportunity to challenge it.

COMMITTEE NOTE

The amendment adds two new paragraphs to the rule on self-
authentication. It sets forth a procedure by which parties can
authenticate certain records of regularly conducted activity, other than
through the testimony of a foundation witness. See the amendment to
Rule 803(6). 18 U.S.C. § 3505 currently provides a means for
certifying foreign records of regularly conducted activity in criminal
cases, and this amendment is intended to establish a similar procedure
for domestic records, and for foreign records offered in civil cases.
The notice requirements in Rules 902(11) and (12) are intended to
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give the opponent of the evidence a full opportunity to test the
adequacy of the foundation set forth in the certification.
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Below is a summary of all public comments received on the proposed amendments You
will notice that some of the summaries are simply stated “opposes” or “supports”. This is usually
because the commentator simply stated something like “I oppose [or support] all the amendments
to the Evidence Rules.” Most commonly this occurred when a commentator stated general
opposition to Evidence Rules 701-703, then spent the rest of the comment attacking the proposed
amendment to Evidence Rule 702.

The summaries of these comments by rule will be placed after each proposed rule change
that the Committee decides to send on to the Standing Committee. But I thought it would be
helpful to the Committee to have all the comments summarized in a single document.



Rule 103

Professor James J. Duane (98-EV-005) states that the first sentence of the proposed
amendment to Evidence Rule 103 “is an excellent proposal, and exactly the right response to a
situation that is desperately in need of clarity and reform.” He argues for some changes in the
Advisory Committee Note to more clearly reflect the import of the amendment. Professor Duane
opposes the sentence in the proposed amendment that would codify the Supreme Court’s decision
in Luce v. United States, 469 U.S. 38 (1984). . He suggests that the Luce rule violates the
criminal defendant’s constitutional right to testify. Professor Duane argues that if the reason for
including Luce in the Rule is to avoid the perception that Luce was being overruled by negative
implication, the less onerous alternative would be to mention in the Committee Note that there is
no intent to overrule Luce.

Professor Richard Friedman (98-EV 007) agrees with the proposal excusing renewal of
objection or offer of proof when the trial court has made a definitive advance ruling, subject to the
proviso that when a party who makes the unsuccessful objection or offer of proof does not renew
the matter at trial, then that party “should not be allowed to argue on appeal on the basis of
information or changes of circumstances that arose after the initial objection or offer of proof.”
Professor Friedman opposes the language in the proposed amendment to Evidence Rule 103 that
would codify the Supreme Court’s decision in Luce v. United States. He argues that Luce is an
unfair and controversial rule that should not be codified and, a fortiori, should not be extended
beyond its fact situation.

Professor Laird Kirkpatrick (98-EV 011) agrees with the Committee’s decision to
excuse the requirement of a renewed objection or offer of proof when the trial court’s advance
ruling is definitive. He contends, however, that there will be “recurring disputes” about whether a
particular advance ruling is definitive. He notes that the Advisory Committee Note is “wise” to
place the burden on counsel to clarify whether the ruling is definitive, but argues that there may be
a tension between how lawyers want to have a ruling characterized and how judges may want it
characterized.

The Fellows of the American College of Trial Lawyers (98-EV-016) favor the
proposed amendment.

Professor Lynn McLain (98-EV-030) supports the codification of Luce but opposes the
first sentence of the proposed amendment to Evidence Rule 103. He argues that the proposal will
create “grist for arguments as to whether a particular ruling was ‘definitive’.” He also states that a

rule requiring renewal of objections or offers of proof at trial ensures that the trial judge, if wrong

2



in the pretrial ruling, is given an opportunity to correct that ruling in the light of trial. Thus,
Professor McLain would “far prefer” a rule that clearly required a renewal of the objection or
proffer at trial.”

Hon. Edward R. Becker (98-EV-065), Chief Judge of the United States Court of
Appeals for the Third Circuit, supports the proposed amendment to Evidence Rule 103, noting
that it is “extremely well justified by the Committee’s accompanying commentary.”

Prentice H. Marshall, Esq. (98-EV-071) states that “the amendment to Rule 103
encouraging the use of pre-trial evidence motions/rulings is long overdue.”

The Federal Courts Committee of the Chicago Council of Lawyers (98-EV-074)
notes the “laudable purposes” of the proposed amendment: “to clarify when and how often a party
must object to evidentiary rulings to preserve them for appeal, to preclude distracting formal
objections to evidence already disposed of pre-trial, and to prevent unintended waivers of
objections.” The Committee does not believe, however, that “the current draft achieves the
desired clarity.” It objects that the term “definitive ruling” is undefined. The Committee also
concludes that the “condition precedent” language in the second sentence of the proposal released
for public comment “may force litigants into untenable choices at trial.” Plaintiffs, for example,
may be forced to forego a claim if an advance ruling provided that the pursuit of the claim would
open the door to damaging evidence. The Committee believes that a plaintiff in such
circumstances “should be allowed to attack the in limine ruling . . . without having to sabotage
her trial.”

The State Bar of Arizona (98-EV-075) supports the adoption of the proposed
amendment to Evidence Rule 103.

The National Association of Railroad Trial Counsel (98-EV-077) supports the
proposed change to Evidence Rule 103. The Association concludes that the proposal “will clear
up the confusion about timely objections when dealing with motions in limine.

The Chicago Chapter of the Federal Bar Association (98-EV-078) states that the
proposed change to Evidence Rule 103 “is an important and desirable amendment which would
clarify a constant point of confusion and would eliminate a procedural trap.”

The Federal Practice Section of the Connecticut Bar Association (98-EV-079)



endorses the proposed amendment to Evidence Rule 103

The Phoenix and Tucson Chapters of the Federal Bar Association (98-EV-080)
support the proposed amendment to Evidence Rule 103,

The Pennsylvania Trial Lawyers Association (98-EV-081) supports the first sentence
of the proposal released for public comment, “since it provides litigants and the courts with some
certainties as to when and under what circumstances a party must renew an objection.” The
Association opposes the second sentence of the proposal released for public comment “as being
confusing in its application.” The Association asserts that “the second sentence as written appears
to permit testimony over an objection if the proponent promises to introduce subsequent
testimony establishing the propriety of the testimony to which his opponent objects.” In such a
case, “if the proponent does not produce such testimony, the condition precedent is not satisfied,
but the objector cannot rely on his objection unless he renews it. This is contrary to the salutary
purpose of the first sentence” of the proposal, and “places an unfair burden on counsel who has
made a timely objection when the burden should actually be placed on the proponent of the
testimony to show that he did not make a misrepresentation to the court.”

The Federal Rules of Evidence Committee of the American College of Trial Lawyers
(98-EV-084) states that the proposed amendment to Evidence Rule 103 “would be a salutary
addition to the Federal Rules of Evidence for two principal reasons. First, it would clarify existing
law, which . . . varies among the Circuits. Second, it has the added virtue of establishing certainty
by placing lawyers on notice of the circumstances under which it is necessary to renew pretrial
objections. At present, counsel may place unwarranted reliance on a pretrial ruling, only to learn
after the fact that the failure to renew an objection at trial has foreclosed appellate review.” The
Committee believes that “a major benefit of the proposed addition to Rule 103(a) is that it is likely
to stimulate counsel to inquire of the Court — or stimulate the Court sua sponte to remark — on
the record whether a pretrial ruling is final ” The Committee considers this notice function of the
proposal to be “quite valuable

The Committee on Federal Courts of the Association of the Bar of the City of New
York (98-EV-088) supports the proposed amendment to Evidence Rule 103, for a number of
reasons. First, “there is a substantial interest in having a uniform rule to address the effect of in
limine motions that will be applicable in all federal courts.” Second, “the proposed amendment is
a sensible resolution of the circuit split”, because the requirement imposed by some Circuits that a
litigant must always renew an objection to evidence at the time of trial “has resulted in the
inadvertent sacrifice of substantial rights by parties who think they have done enough by raising
the issue pretrial.” Third, “the requirement that a party renew an objection or an offer of proof at



the time of trial serves no real substantial purpose in those cases where the issue can be resolved
pretrial and the court has made a definitive ruling. . . . Indeed, such a requirement may result the
unnecessary expenditure of resources both by the litigants and by the court.” The Committee
concludes that “the Rule would eliminate the wasteful and unnecessary practice of renewing
objections and offers of proof as to issues that can be and have been definitively resolved. On the
other hand, the requirement that the ruling be ‘definitive’ will give the district court flexibility to
provide guidance to the litigants as to its initial view with respect to the admissibility of evidence
in those cases where a definitive ruling cannot be made without depriving itself of the ability to
reconsider the decision in the developed context of the trial.” The Committee suggests “that the
Advisory Committee consider adding some commentary further defining the term ‘definitive.’”

Professors Bruce Comly French and Elizabeth Phillips Marsh (98-EV-103) reported
on a meeting of some members of the Committee on Rules of Evidence and Criminal procedure of
the Criminal Justice Section of the American Bar Association. The professors noted that “there is
no existing American Bar Association policy known to us that addresses these changes.”
Nonetheless, the professors report that a “number of attendees” objected to the proposed
amendment insofar as it would codify and extend the principles of Luce v. United States, 469 U S.
38 (1984).

Professor Myrna Raeder (98-EV-106) opposes the second sentence of the proposed
amendment to Evidence Rule 103, and argues that applying the Luce rule to civil cases “will have
unintended consequences and provide another procedural weapon for litigators to avoid decisions
on the merits.”

Russell T. Golla, Esq. (98-EV-112) supports the proposed amendment to Evidence Rule
103.

The Philadelphia Bar Association (98-EV-118) supports the adoption of the first
sentence of the proposed amendment to Evidence Rule 103 (concerning whether objections to
advance rulings must be renewed when the evidence is to be introduced). The Association states
that the proposal “seems to strike an appropriate balance between the need for a detailed factual
record for the consideration of errors on appeal and the need to avoid overly formalistic
procedures in the conduct of a trial.” The Association objects, however, to the second sentence of
the proposed amendment, which would codify the principles of Luce v. United States, 469 U S.
38 (1984). It argues that the rule could be inconsistent with the decision in New Jersey v. Portash,
440 U.S. 450 (1979) (refusing to override a state rule of evidence permitting a defendant to
preserve a fifth amendment objection to impeachment evidence without testifying at trial). The
Association observes that if the second sentence of the proposal is deleted, the Committee Note
to the Rule should be amended to indicate that there is no intent to overrule Luce.



The Court Rules and Administration Committee of the Minnesota State Bar
Association (98-EV-126) recommends the adoption of the proposed amendment to Evidence
Rule 103.

The International Academy of Trial Lawyers (98-EV-134) is in favor of the proposed
amendment to Evidence Rule 103 “insofar as it eliminates the need for further objection or offer
of proof once the court has made a definitive ruling on the record admitting or excluding
evidence.” The Academy is also in favor of the proposed amendment “insofar as it provides that
where the court rules that there is a condition precedent to the admission or exclusion of the
evidence, no claim of error may be predicated on the ruling unless the condition precedent is
satisfied.” However, the Academy suggests that language be added to the proposed amendment
“to make it clear that if the court rules that evidence is admissible subject to the eventual
introduction by the proponent of the evidence of a foundation for the evidence, the opponent of
the evidence cannot claim error based on the failure of the proponent to establish the foundation
unless the opponent calls that failure to the court’s attention in a timely fashion in a motion to
strike or other suitable motion.”

Hon. Tommy E. Miller (98-EV-140), United States Magistrate Judge for the Eastern
District of Virginia, is “in favor of the spirit of the proposed change” to Evidence Rule 103, but
states that the proposal “does not take into consideration the procedures set forth in 28 U.S.C.
636(b)(1)(A) and F R.Civ.P. 72(a) for objecting to rulings by Magistrate Judges.” Under those
provisions, if a Magistrate Judge makes a nondispositive ruling in a case not tried by the
Magistrate Judge pursuant to the consent of the parties, the objecting party to preserve a claim of
error on appeal must file an objection to that ruling within 10 days and have the ruling considered
by a District Judge. Judge Miller suggests that a cross-reference to these statutory and Rules
provisions be included in Rule 103 “so that parties will be alerted to their duty to timely object.”

The National Association of Independent Insurers (98-EV-141) supports the proposed
amendment to Evidence Rule 103.

Jon B. Comstock, Esq. (98-EV-142) supports the proposed change to Evidence Rule
103. He has “always found it disconcerting how the rules have allowed parties and courts to be
mired in so much uncertainty on this issue when a clarifying rule, such as the proposed
amendment, could provide fair guidance to all parties.”

M.R. Smith, Esq. (98-EV-169) supports the proposed amendment to Evidence Rule 103.



The Section on Courts, Lawyers and the Administration of Justice of the District of
Columbia Bar (98-EV-172) agrees with the proposed change to Evidence Rule 103.

The Federal Magistrate Judges Association (98-EV-173) supports the proposed
amendment to Evidence Rule 103 as a desirable means of establishing “a uniform practice
regarding the finality of rulings on motions concerning the admissibility of evidence.”



Rule 404(a)

Professor Richard Friedman (98-EV 007) states that the proposed amendment to
Evidence Rule 404(a) “makes sense, at least up to a point.” He believes that it should be “altered
to make the evidence of defendant’s character admissible only to the extent necessary to rebut an
implication that may be drawn from the evidence of the alleged victim’s character.” He argues
that allowing the defendant’s character to be attacked is only justifiable when it is necessary to
provide a balanced presentation after the defendant attacks the victim’s character. This occurs
only when the case is “symmetrical in nature”, such as where there is a “mutually provocative
altercation” and the defendant claims that the victim is the first aggressor.

Professor Laird Kirkpatrick (98-EV 011) states that a rule permitting the accused to be
attacked on any “pertinent” character trait, after an attack on the victim’s character, would be
“overbroad.” He argues that there is “no justification for opening the door to character traits of
the defendant other than the one corresponding to the character trait of the victim about which the
defendant offered evidence.” He also urges that the Committee Note should provide that “if
evidence of the victim’s character is offered by the defendant for a non-propensity reason, such
evidence is not being offered pursuant to FRE 404(a) and does not open the door to evidence of
the defendant’s character.”

The Fellows of the American College of Trial Lawyers (98-EV-016) favor the
proposed amendment.

Hon. Edward R. Becker (98-EV-065), Chief Judge of the United States Court of
Appeals for the Third Circuit, supports the proposed amendment to Evidence Rule 404(a), noting
that it is “extremely well justified by the Committee’s accompanying commentary.”

Professor Douglas E. Beloof (98-EV-066) supports the proposed amendment to
Evidence Rule 404(a). He states that the proposal promotes the interests that victims of crime
have in the pursuit of truth. He concludes that the proposal rectifies the inequity in the current
rule, which “permits the defendant to savage the character of the crime victim while assuring the
defendant that he has complete immunity from even the possibility that his character can be put at
issue.”

Prentice H. Marshall, Esq. (98-EV-071) states that “the proposed amendment to Rule
404(a)(1) is reasonable.”



The State Bar of Arizona (98-EV-075) supports the adoption of the proposed
amendment to Evidence Rule 404(a).

The Phoenix and Tucson Chapters of the Federal Bar Association (98-EV-080)
support the proposed amendment to Evidence Rule 404(a).

The Federal Rules of Evidence Committee of the American College of Trial Lawyers
(98-EV-084) supports the proposed amendment to Evidence Rule 404(a), so long as it is limited
to admitting the same character trait that the accused has raised with respect to the victim. In the
Committee’s view, the current rule “unfairly tilts the ‘playing field’ in favor of the accused” and
“may lead to unjust acquittals.” The Committee concludes that it is not an impingement on any
fundamental right to permit the prosecution to “complete the picture of what occurred” by
proving the accused’s violent disposition, “particularly when it is the accused who ‘opens the
door’ to the issue of violent character.”

The Committee on Federal Courts of the Association of the Bar of the City of New
York (98-EV-088) believes “that evidence of the character trait of the accused should be
admitted under the proposed rule only if there is a logical nexus between the character evidence
with respect to the victim and the character evidence with respect to the accused, i.e., that the
character evidence pertaining to the defendant is relevant to rebut the character evidence offered
with respect to the victim.” The Committee asserts that the proposed amendment “raises
constitutional problems with respect to a defendant’s rights under the confrontation clause of the
Sixth Amendment” because the proposal “could be construed as imposing an unwarranted penalty
upon the defendant for presenting a defense and offering evidence attacking the character of the
victim.”

Professor David P. Leonard (98-EV-092) opposes the proposed amendment to
Evidence Rule 404(a). He argues that the “balance” sought by the proposed amendment is
“illusory” and concludes that “[t]he effort to create a kind of symmetry between the rights of the
defendant to foreclose inquiry into character and the rights of the government to respond to the
defendant’s choice actually upsets the delicate balance maintained by the current rule.”

Professors Bruce Comly French and Elizabeth Phillips Marsh (98-EV-103) reported
on a meeting of some members of the Committee on Rules of Evidence and Criminal procedure of
the Criminal Justice Section of the American Bar Association. The professors noted that “there is
no existing American Bar Association policy known to us that addresses these changes
Nonetheless, the professors report that the “overwhelming majority of those present at the
Committee meeting expressed the view that the proposed changed to Federal Rule of Evidence



404(a)(1) should not be implemented ”

A Number of Professors of Evidence and Others Interested in Evidentiary Policy
(98-EV-104) “respectfully urge the Standing Committee not to adopt the proposed amendment to
Federal rule [sic] of Evidence 404(a)(1).”

Russell T. Golla, Esq. (98-EV-112) supports the proposed amendment to Evidence Rule
404(a).

The Court Rules and Administration Committee of the Minnesota State Bar
Association (98-EV-126) believes that the proposed amendment to Evidence Rule 404(a), as it
was released for public comment, “raises issues of constitutional fairness to the Defendant ” The
Committee “would like clarification on whether the trait offered by the prosecution is limited to
the same trait as offered by the Defendant The concern is that without such clarification, the
prosecution could try to introduce evidence of a different trait, thus opening the door to
prejudicial testimony and chilling a Defendant’s trial strategy.”

The National Association of Independent Insurers (98-EV-141) supports the proposed
amendment to Evidence Rule 404(a).

Hon. William J. Giovan (98-EV-160) Judge for the Circuit Court for the Third Judicial
Circuit of Michigan, believes that “in order to remedy the problem perceived by the Committee, it
is preferable, instead of significantly expanding an exception to a favored rule of exclusion, to cut
Rule 404(a)(2) back to the limited scope of the common law exception as it related to the victim
of homicide.”

M.R. Smith, Esq. (98-EV-169) supports the proposed amendment to Evidence Rule
404(a).

The Section on Courts, Lawyers and the Administration of Justice of the District of
Columbia Bar (98-EV-172) agrees with the proposed changes to Evidence Rule 404(a).

The Federal Magistrate Judges Association (98-EV-173) states that the proposed
amendment to Evidence Rule 404(a) “would make the current practice more even handed,
however, the impact of the potential to punish a defendant for pursuing highly relevant
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information can not be overlooked.”
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Rule 701

The Product Liability Advisory Council (98-EV-001) supports the proposed
amendment to Evidence Rule 701 as necessary to prevent “surprise expert testimony or to thwart
the expert disclosure rules.” The Council concludes that “the proposed amendment is consistent
with the federal courts’ interpretation of Rule 701" and that in the absence of specialized
knowledge or training, “no witness should be able to offer a personal opinion on scientific or
technical subjects.”

Peter B. Ellis, Esq. (98-EV-002) strongly supports the Advisory Committee’s proposed
amendment to Rule 701.He declares that the proposed amendment “has the virtue of substantially
clarifying the ambiguous distinction between ‘lay’ and ‘expert’ testimony, and should tend to
eliminate the markedly inconsistent rulings that have surrounded this issue . . .” He concludes that
the amendment “should reduce the incidence of unfair surprise that results from both sharp
practice and genuine misconception.” Mr. Ellis notes that “unexpected expert opinion from a ‘lay
witness’ can place the opposing party at a substantial disadvantage” and that the remedy of a
deposition during the trial imposes a substantial burden on trial counsel and is often inadequate as
well, “particularly where one’s ability effectively to impeach the witness’s opinion would require
substantial additional document discovery or depositions of the witness’s co-workers.” Mr. Ellis
disagrees with the contention that the proposed amendment works a major change in the law. He
states that the proposed amendment “merely clarifies what I have always understood to be the
appropriate line of demarcation between ‘lay’ and ‘expert’ opinion. In my experience, trial judges
find the interplay between Rules 701 and 702 to be unclear and confusing, and the amendment
would go a long way toward eliminating that confusion.”

Professor Richard Friedman (98-EV 007) argues that the proposed amendment is
“likely to be counterproductive.” He contends that the proposal draws “too sharp a dichotomy
between testimony that is and is not based on specialized knowledge.” He concludes that any
possibility of discovery abuse should be handled by amendment of the Civil and Criminal Rules,
“not by a potentially restrictive and confusing limitation on the lay opinion rule.”

Lawyers for Civil Justice (98-EV-009) support the proposed amendment to Evidence
Rule 701 as necessary to eliminate a “growing and very troubling prospect: that expert testimony
is being ‘sneaked in’ under the guise of a lay witness because of the lower threshold standards for
lay witnesses.”

Professor Laird Kirkpatrick (98-EV 011) opposes the proposed amendment,
contending that many types of lay opinions that routinely have been admitted would be excluded
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under the proposal--such as testimony of a lay witness that a certain substance was cocaine.

The Fellows of the American College of Trial Lawyers (98-EV-016) favor the
proposed amendment to Evidence Rule 701

The Committee on Federal Procedure of the New York State Bar Association (98-
EV-017) supports the proposed amendment to Evidence Rule 701, as being necessary to prevent
an “end run” around the requirements for expert testimony imposed by Evidence Rule 702 and the
discovery provisions of the Civil and Criminal Rules.

The Defense Research Institute (98-EV-020) states that the proposed amendment to
Evidence Rule 701 “should help eliminate increasing attempts to present expert testimony through

lay witnesses without subjecting the testimony to Daubert scrutiny or the disclosure requirements
of Fed R.Civ.P 26.”

E. Wayne Taff, Esq. (98-EV-021) states that the proposed amendment to Rule 701 is
not only beneficial, but also “critical to ensuring the integrity of testimony presented in the United
States District Courts.”

Kevin J. Dunne, Esq. (98-EV-025) favors the proposed revision to Rule 701 because it
“helps prevent expert testimony from inappropriately ‘coming in the back door.’”

Diane R. Crowley, Esq. (98-EV-029) states that “[t]he changes to Rule 701 will prevent
subterfuge involving experts who cannot meet the reliability test of Rule 702 and attempt to bring
in their opinions as a lay witness not subject to such judicial scrutiny. Without the revised Rule
701 to prevent such conduct, the benefits to be derived from the revised Rule 702 will be greatly
diminished.”

Harold Lee Schwab, Esq. (98-EV-033) states that the Advisory Committee “properly
notes the very real risk factor” that “expert witnesses might proffer opinions under the guise of lay
testimony and thereby evade the reliability requirements of FRE 702 and the disclosure
requirements of Fed R.Civ.P. 26 and Fed.R.Crim P. 16.” He concludes that the proposed
amendment “properly reinforces the original intent of [Evidence Rule] 701.”
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James A. Grutz, Esq. (98-EV-036) opposes the proposed amendment to Evidence Rule
701.

Thomas A. Conlin, Esq. (98-EV-037) is in favor of the proposed amendment. He states:
“Under the changes proposed by the committee, there will be a bright line between opinion
testimony which is coming in as expert testimony — and must therefore meet the expert
foundational requirements — and that which is coming in as a lay opinion.”

Scott B. Elkind, Esq. (98-EV-038) opposes the proposed amendment to Evidence Rule
701, asserting that it would “impair the rights of aggrieved parties” by prohibiting lay witnesses
from expressing opinions based on specialized knowledge.

Richard L. Duncan, Esq. (98-EV-044) is opposed to the proposed change to Evidence
Rule 701.

The Chemical Manufacturers Association, the Defense Research Institute, the
Federation of Insurance and Corporate Defense Counsel, the International Association of
Defense Counsel, Lawyers for Civil Justice, the National Association of Manufacturers, and
the Product Liability Advisory Council (98-EV-047) support the proposed amendment to
Evidence Rule 701, noting that it is “designed to prevent lay witnesses from testifying as experts
and thereby circumventing the reliability requirements of Rule 702 and the disclosure
requirements relating to expert witnesses” and that these “salutary purposes fully justify the
Proposed Amendment insofar as it would apply in civil litigation.”

William B. Dodero, Esq. (98-EV-052) states that the proposed amendment to Evidence
Rule 701 is part of “a much-needed revision which will finally allow trial courts to fulfill their role
as gatekeeper for the admission of expert evidence.”

Jay H. Tressler, Esq. (98-EV-055) favors the proposed amendment to Evidence Rule
701. He states that “all too often” a person described as a lay witness “is called upon to offer
expert opinions never before disclosed under Rule 26.” He concludes that “[t]estimony of lay
witnesses should not be admitted under Rule 701 if the testimony is based upon ‘scientific,
technical, or other specialized knowledge.” Lay witnesses testimony on matters of common
knowledge which have been traditionally admitted can and should be allowed under Rule 701.”

The Committee on Civil Litigation of the United States District Court for the
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Eastern District of New York (98-EV-056) opposes the proposed amendment, because the
proposal “would not enlighten the courts on the difference between lay and expert testimony.”

The Minnesota Defense Lawyers Association (98-EV-057) “strongly supports” the
proposed change to Evidence Rule 701. The Association has found “so-called ‘expert’ testimony
routinely being offered, on both sides of the litigation, which is not based on scientific, technical,
or other specialized knowledge.” The Association concludes that the evidence rules “must require
proper foundation before this ‘evidence’ finds its way to a jury.”

Charles F. Preuss, Esq. (98-EV-062) states that the proposed amendment “would
appropriately limit lay witness testimony to matters of common knowledge” and that this
limitation would prevent “expert testimony from coming in the back door.”

Professor Michael H. Graham (98-EV-063) supports the proposed amendment to
Evidence Rule 701.

Hon. Edward R. Becker (98-EV-065), Chief Judge of the United States Court of
Appeals for the Third Circuit, supports the proposed amendment to Evidence Rule 701, noting
that it is “extremely well justified by the Committee’s accompanying commentary.” Judge Becker
does not believe that the term “specialized knowledge” is vague, and predicts that review of trial
court rulings in this area “will be largely deferential ”

Steven H. Howard, Esq. (98-EV-067) opposes the proposed amendment to Evidence
Rule 701.

William A. Coates, Esq. (98-EV-068) states that the proposed amendment to Evidence
Rule 701 “appropriately” limits lay witness testimony to opinions or inferences not based on
scientific, technical or other specialized knowledge. He concludes that the proposal “is consistent
with the federal court’s interpretations of Rule 701 in which persons have been permitted to
testify as a lay witness only if their opinions or inferences do not require any specialized
knowledge and cannot be reached by any ordinary person.”

Prentice H. Marshall, Esq. (98-EV-071) states that the proposed amendment to
Evidence Rule 701 is “appropriate.”
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The Federal Courts Committee of the Chicago Council of Lawyers (98-EV-074)
believes that the proposed amendment to Evidence Rule 701 responds to a “non-problem.” The
Committee would, in any event, “expect district courts to temper the revised rule with common
sense. For instance, we would not expect that every treating physician would have to be qualified
as an expert witness or that an auto mechanic who worked on a defective car would be barred
from testifying about the repair record, even if the testimony is based partly on specialized
knowledge.”

The State Bar of Arizona (98-EV-075) supports the adoption of the proposed
amendment to Evidence Rule 701.

The National Association of Railroad Trial Counsel (98-EV-077) supports the
proposed change to Evidence Rule 701. The Association concludes that the proposal would
“eliminate the practice of proffering an expert as a lay witness thereby avoiding both the reliability
requirements of Rule 702 and the disclosure requirements pertaining to expert testimony.”

The Chicago Chapter of the Federal Bar Association (98-EV-078) supports the
proposed amendment to Evidence Rule 701.

The Federal Practice Section of the Connecticut Bar Association (98-EV-079)
endorses the proposed amendment to Evidence Rule 701, on the ground that it “would prevent
the offering of expert testimony from a lay witness, which would otherwise circumvent the
reliability requirements of Rule 702 and the corresponding disclosure requirements of expert
testimony.”

The Phoenix and Tucson Chapters of the Federal Bar Association (98-EV-080)
support the proposed amendment to Evidence Rule 701 .

The Pennsylvania Trial Lawyers Association (98-EV-081) supports the proposed
amendment to Evidence Rule 701, “with the exception of the inclusion of the words ‘specialized
knowledge’ which we contend should be eliminated.” The Association expresses concern that the
“specialized knowledge” limitation in the proposed amendment would require witnesses who
would testify to the identity of handwriting or to the speed of a vehicle to be qualified as experts.
The Association believes “that the words “scientific’ and ‘technical’ sufficiently demonstrate the
type of testimony which should not be permitted by a lay witness.”
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The Federal Rules of Evidence Committee of the American College of Trial Lawyers
(98-EV-084) supports the proposed amendment to Evidence Rule 701, stating that it will help to
prevent “the inappropriate admission of expert evidence under the guise of lay testimony, often to
the surprise of adverse parties.”

J. Ric Gass, Esq. (98-EV-090) states that the proposed amendment to Evidence Rule
701 is an “important and necessary and appropriate” revision.

J. Greg Allen, Esq. (98-EV-093) opposes the proposed amendment to Evidence Rule
701.

Alvin A. Wolff, Jr., Esq. (98-EV-095) opposes the proposed amendment to Evidence
Rule 701.

Alan Voos, Esq. (98-EV-096) opposes the proposed amendment to Evidence Rule 701.
He states that “individuals with hands-on, real-life experience are quite frequently more qualified
to testify on scientific, technical or other specialized matters” and that they should be allowed to
do so under Rule 701.

The Federal Bar Council Committee on Second Circuit Courts (98-EV-097) states
that “the integrity of the amendments to FRE 702 calls likewise for the adoption of the proposed
amendment to FRE 701 to avoid the possibility of ‘end runs’ around FRE 702 ”

Professors Bruce Comly French and Elizabeth Phillips Marsh (98-EV-103) reported
on a meeting of some members of the Committee on Rules of Evidence and Criminal procedure of
the Criminal Justice Section of the American Bar Association. The professors noted that “there is
no existing American Bar Association policy known to us that addresses these changes.”
Nonetheless, the professors report that “[t]hose present at the meeting split evenly on the question
of whether Rule 701 should be amended, particularly if Rule 702 is not changed ”

The Association of American Trial Lawyers (98-EV-108) opposes the proposed
amendment to Evidence Rule 701, on the ground that it would “extend the Rule 702 restrictions
into yet another area.” The Association also states that the “potential br