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Advisory Committee on Evidence Rules 
Proposed Amendment: New Rule 502 

PROPOSED CHANGES BY STYLE SUBCOMMITTEE AND DOJ (Blacklined)

Rule 502. Attorney-Client Privilege and Work Product;1
Limitations on Waiver 2

3
The following provisions apply, in the circumstances set out,4

to disclosure of a communication or information covered by the5

attorney-client privilege or work-product protection.6

(a) Disclosure made in a federal proceeding or to a federal7

office or agency; scope of a waiver. — When the disclosure is made8

in a federal proceeding or to a federal office or agency and waives the9

attorney-client privilege or work-product protection, the waiver10

extends to an undisclosed communication or information in a  federal11

or state proceeding only if: 12

(1) the waiver is intentional;  13

(2) the disclosed and undisclosed communications or14

information concern  the same subject matter; and  15

(3) they ought in fairness to be considered together.16

(b) Inadvertent disclosure. —  When made in a federal17

proceeding or to a federal office or agency, the disclosure does not18

operate as a waiver in a federal or state proceeding  if: 19

(1) the disclosure is inadvertent;  20

(2) the holder of the privilege or protection took21

reasonable steps to prevent disclosure; and 22



(3) the holder promptly took reasonable steps to23

rectify the error, including (if applicable)  following24

Fed. R. Civ. P. 26(b)(5)(B).25

 (c) Disclosure made in a state proceeding. — When the26

disclosure is made in a state proceeding and is not the subject of a27

state-court order concerning waiver, the disclosure does not operate28

as a waiver in a federal proceeding if the disclosure:29

(1) would not be a waiver under this rule if it had30

been made in a federal proceeding; or31

(2)  is not a waiver under the law of the state where32

the disclosure occurred. 33

(d)  Controlling effect of a court order.  — A federal court34

may order that the privilege or  protection is not waived by disclosure35

connected with the litigation pending before the court – in which36

event the disclosure is also not a waiver in any other federal or state37

proceeding.38

(e) Controlling effect of a party agreement.  — An39

agreement on the effect of disclosure in a federal proceeding is40

binding only on the parties to the agreement.  But it does not41

otherwise prevent a finding of waiver in any other federal or state42

proceeding, unless it is incorporated into a court order.43

44

(f) Controlling effect of this rule.— Notwithstanding Rules45



101 and 1101, this rule applies to state proceedings, and to federal46

court-annexed and federal court-mandated arbitration proceedings,47

in the circumstances set out in the rule.  And notwithstanding Rule48

501, this rule applies even if state law provides the rule of decision.49

(g) Definitions.  — In this rule: 50

1) “attorney-client privilege” means the protection51

that applicable law provides for confidential attorney-client52

communications;   and 53

2) “work-product protection” means the protection54

that applicable law provides for tangible material (or its55

intangible equivalent)  prepared in anticipation of litigation or56

for trial. 57

58

Committee Note59

60
This new rule has two major purposes:61

62
1) It resolves some longstanding disputes in the courts about63

the effect of certain disclosures of communications or information64
protected by the attorney-client privilege or as work product —65
specifically those disputes involving inadvertent disclosure and66
subject matter waiver.67

68
2) It responds to the widespread complaint that litigation costs69

necessary to protect against waiver of attorney-client privilege or70
work product have become prohibitive due to the concern that any71
disclosure (however innocent or minimal) will operate as a subject72
matter waiver of all protected communications or  information. This73
concern is especially troubling in cases involving electronic74
discovery.  See, e.g., Rowe Entertainment, Inc. v. William Morris75
Agency, 205 F.R.D. 421, 425-26 (S.D.N.Y. 2002) (finding that in a76



case involving the production of e-mail, the cost of pre-production77
review for privileged and work product  would cost one defendant78
$120,000 and another defendant $247,000, and that such review79
would take months). See also Report to the Judicial Conference80
Standing Committee on Rules of Practice and Procedure by the81
Advisory Committee on the Federal Rules of Civil Procedure,82
September 2005 at 27 (“The volume of information and the forms in83
which it is stored make privilege determinations more difficult and84
privilege review correspondingly more expensive and time-85
consuming yet less likely to detect all privileged information.”);86
Hopson v. City of Baltimore, 232 F.R.D. 228, 244 (D.Md. 2005)87
(electronic discovery may encompass “millions of documents” and88
to insist upon “record-by-record pre-production privilege review, on89
pain of subject matter waiver, would impose upon parties costs of90
production that bear no proportionality to what is at stake in the91
litigation”) .92

93
The rule seeks to provide a predictable, uniform set of94

standards under which parties can determine the consequences of a95
disclosure of a communication or information covered  by the96
attorney-client privilege or work product protection. Parties to97
litigation  need to know, for example, that if they exchange privileged98
information pursuant to a confidentiality order, the court’s order will99
be enforceable. Moreover, if a federal court’s confidentiality order is100
not enforceable in a state court then the burdensome costs of101
privilege review and retention are unlikely to be reduced. 102

103
The Committee is well aware that a privilege rule proposed104

through the rulemaking process cannot bind state courts, and indeed105
that a rule of privilege cannot take effect through the ordinary106
rulemaking process. See 28 U.S.C § 2074(b). It is therefore107
anticipated that Congress must enact this rule directly, through its108
authority under the Commerce Clause. Cf. Class Action Fairness Act109
of 2005, 119 Stat. 4, PL 109-2 (relying on Commerce Clause power110
to regulate state class actions).111

112
The rule makes no attempt to alter federal or state law on113

whether a communication or information is protected under the114
attorney-client privilege or work product immunity as an initial115
matter. Moreover, while establishing some exceptions to waiver, the116
rule does not purport to supplant applicable waiver doctrine117
generally. 118

119
The rule governs only certain waivers by disclosure. Other120

common-law waiver doctrines may result in a finding of waiver even121
where there is no disclosure of privileged information or work122



product. See, e.g., Nguyen v. Excel Corp., 197 F.3d 200 (5th Cir.123
1999) (reliance on an advice of counsel defense waives the privilege124
with respect to attorney-client communications pertinent to that125
defense); Ryers v. Burleson, 100 F.R.D. 436 (D.D.C. 1983)126
(allegation of lawyer malpractice constituted a waiver of confidential127
communications under the circumstances).  The rule is not intended128
to displace or modify federal common law concerning waiver of129
privilege or work product where no disclosure has been made. 130

131
Subdivision (a). The rule provides that a voluntary disclosure132

in a federal proceeding or to a federal office or agency, if a waiver,133
generally results in a waiver only of the communication or134
information disclosed; a subject matter waiver (of either privilege or135
work product) is reserved for those unusual situations in which136
fairness requires a further disclosure of related, protected137
information, in order to prevent a selective and misleading138
presentation of evidence to the disadvantage of the adversary. See,139
e.g., In re von Bulow,  828 F.2d 94 (2d Cir. 1987) (disclosure of140
privileged information in a book did not result in unfairness to the141
adversary in a litigation, therefore a subject matter waiver was not142
warranted); In re United Mine Workers of America Employee Benefit143
Plans Litig., 159 F.R.D. 307, 312 (D.D.C. 1994)(waiver of work144
product limited to materials actually disclosed, because the party did145
not deliberately disclose documents in an attempt to gain a tactical146
advantage). Thus, subject matter waiver is limited to situations in147
which a party intentionally puts protected information into the148
litigation in a selective, misleading and unfair manner. It follows that149
an inadvertent disclosure of protected information can never result in150
a subject matter waiver. See Rule 502(b).The rule rejects the result151
in In re Sealed Case, 877 F.2d 976 (D.C.Cir. 1989), which held that152
inadvertent disclosure of documents during discovery automatically153
constituted a subject matter waiver. 154
 155

The language concerning subject matter waiver — “ought in156
fairness” — is taken from Rule 106, because the animating principle157
is the same. A party that makes a selective, misleading presentation158
that is unfair to the adversary opens itself to a more complete and159
accurate presentation. See, e.g., United States v. Branch, 91 F.3d 699160
(5th Cir. 1996) (under Rule 106, completing evidence was not161
admissible where the party’s presentation, while selective, was not162
misleading or unfair). 163

164
To assure protection and  predictability, the rule provides that165

if a disclosure is made at the federal level, the federal rule on subject166
matter waiver governs subsequent state court determinations on the167
scope of the waiver by that disclosure. 168



Subdivision (b). Courts are in conflict over whether an169
inadvertent disclosure of a communication or  information protected170
as privileged or work product  constitutes a waiver. A few courts find171
that a disclosure must be intentional to be a waiver. Most courts find172
a waiver only if the disclosing party acted carelessly in disclosing the173
communication or information and failed to request its return in a174
timely manner. And a few courts hold that any inadvertent disclosure175
of a communication or information protected under the attorney-176
client privilege or as work product constitutes a waiver without177
regard to the protections taken to avoid such a disclosure. See178
generally  Hopson v. City of Baltimore, 232 F.R.D. 228 (D.Md.179
2005), for a discussion of this case law.180

181
The rule opts for the middle ground:  inadvertent disclosure182

of  protected communications or information in connection with a183
federal  proceeding or to a federal office or agency does not184
constitute a waiver if the holder took reasonable steps to prevent185
disclosure and also promptly took reasonable steps to rectify the186
error. This position is in accord with the majority view on whether187
inadvertent disclosure is a waiver. See, e.g., Zapata v. IBP, Inc., 175188
F.R.D. 574, 576-77 (D. Kan. 1997) (work product);  Hydraflow, Inc.189
v. Enidine, Inc., 145 F.R.D. 626, 637 (W.D.N.Y. 1993) (attorney-190
client privilege); Edwards v. Whitaker, 868 F.Supp. 226, 229 (M.D.191
Tenn. 1994) (attorney-client privilege).  The rule establishes a192
compromise between two competing premises. On the one hand, a193
communication or information covered by the attorney-client194
privilege or work product protection  should not be treated lightly. On195
the other hand, a rule imposing strict liability for an inadvertent196
disclosure threatens to impose prohibitive costs for privilege review197
and retention, especially in cases involving electronic discovery. 198

199
The rule applies to inadvertent disclosures made to a federal200

office or agency,  including but not limited to an office or agency that201
is acting in the course of its regulatory, investigative or enforcement202
authority. The consequences of waiver, and the concomitant costs of203
pre-production privilege review, can be as great with respect to204
disclosures to offices and agencies as they are in litigation. 205

206
Cases such as Lois Sportswear, U.S.A., Inc. v. Levi Strauss &207

Co., 104 F.R.D. 103, 105 (S.D.N.Y. 1985)  and Hartford Fire Ins.208
Co. v. Garvey, 109 F.R.D. 323, 332 (N.D.Cal. 1985), set out a multi-209
factor test for determining whether inadvertent disclosure is a waiver.210
The stated factors (none of which are dispositive) are the211
reasonableness of precautions taken, the time taken to rectify the212
error, the scope of discovery, the extent of disclosure and the213
overriding issue of fairness. The rule does not explicitly codify that214



test, because it is really a set of non-determinative guidelines that215
vary from case to case.  The rule is flexible enough to accommodate216
any of those listed factors. Other  considerations bearing on the217
reasonableness of a producing party’s efforts include the number of218
documents to be reviewed and the time constraints for production.219
Depending on the circumstances, a party that uses advanced220
analytical software applications and linguistic tools in screening for221
privilege and work product may be found to have taken “reasonable222
steps” to prevent inadvertent disclosure. The implementation of an223
efficient system of records management  before litigation may also be224
relevant. 225

226
The rule does not require the producing party to engage in a227

post-production review to determine whether any protected228
communication or information has been produced by mistake. But the229
rule does require the producing party to follow up on any obvious230
indications that a protected communication or information has been231
produced inadvertently.232

233
The rule refers to “inadvertent” disclosure, as opposed to234

using any other term, because the word “inadvertent” is widely used235
by courts and commentators to cover mistaken or unintentional236
disclosures of communications or information covered by the237
attorney-client privilege or the work product protection. See, e.g.,238
Manual for Complex Litigation Fourth § 11.44 (Federal Judicial239
Center 2004) (referring to the “consequences of inadvertent waiver”);240
Alldread v. City of Grenada, 988 F.2d 1425, 1434 (5th Cir. 1993)241
(“There is no consensus, however, as to the effect of inadvertent242
disclosure of confidential communications.”). 243

244
Subdivision (c).  Difficult questions can arise when 1) a245

disclosure of a communication or information protected by the246
attorney-client privilege or as work product is made in a state247
proceeding, 2)  the communication or information is offered in a248
subsequent federal proceeding on the ground that the disclosure249
waived the privilege or protection, and 3) the state and federal laws250
are in conflict on the question of waiver. The Committee determined251
that the proper solution for the federal court is to apply the law that252
is most protective of privilege and work product. If the state law is253
more protective (such as where the state law is that an inadvertent254
disclosure can never be a waiver), the holder of the privilege or255
protection may well have relied on that law when making the256
disclosure in the state proceeding. Moreover, applying a more257
restrictive federal law of waiver could impair the state objective of258
preserving the privilege or work-product protection for disclosures259
made in state proceedings. On the other hand, if the federal law is260



more protective, applying the state law of waiver to determine261
admissibility in federal court is likely to undermine the federal262
objective of limiting the costs of production. 263

264
The rule does not address the enforceability of a state court265

confidentiality order in a federal proceeding, as that question is266
covered both by statutory law and principles of federalism and267
comity. See 28 U.S.C. § 1738 (providing that state judicial268
proceedings “shall have the same full faith and credit in every court269
within the United States . . . as they have by law or usage in the270
courts of such State . . . from which they are taken.”). See also 6271
MOORE’S FEDERAL PRACTICE § 26.106[1] n.5.2 (3d ed. 2006), citing272
Tucker v. Ohtsu Tire & Rubber Co., 191 F.R.D. 495, 499 (D.Md.273
2000) (noting that a federal court considering the enforceability of a274
state confidentiality order is “constrained by principles of comity,275
courtesy, and . . . federalism”).  Thus, a state court order finding no276
waiver in connection with a disclosure made in a state court277
proceeding is enforceable under existing law in subsequent federal278
proceedings.279

280
Subdivision (d). Confidentiality orders are becoming281

increasingly important in limiting the costs of privilege review and282
retention, especially in cases involving electronic discovery. See283
Manual for Complex Litigation Fourth § 11.446 (Federal Judicial284
Center 2004) (noting that fear of the consequences of waiver “may285
add cost and delay to the discovery process for all sides” and that286
courts have responded by encouraging counsel “to stipulate at the287
outset of discovery to a ‘nonwaiver’ agreement, which they can adopt288
as a case-management order.”).  But the utility of a confidentiality289
order in reducing discovery costs is substantially diminished if it290
provides no protection outside the particular litigation in which the291
order is entered. Parties are unlikely to be able to reduce the costs of292
pre-production review for privilege and work product if the293
consequence of disclosure is that the communications or information294
could be used by non-parties to the litigation.295

296
There is some dispute on whether a confidentiality order297

entered in one case is enforceable in other proceedings.  See298
generally  Hopson v. City of Baltimore, 232 F.R.D. 228 (D.Md.299
2005),  for a discussion of this case law. The rule provides that when300
a confidentiality order governing the consequences of disclosure in301
that case is entered in a federal proceeding, its terms are enforceable302
against non-parties in any federal or state proceeding. For example,303
the court order  may provide for return of documents without waiver304
irrespective of the care taken by the disclosing party; the rule305
contemplates enforcement of “claw-back” and “quick peek”306



arrangements as a way to avoid the excessive costs of pre-production307
review for privilege and work product. As such, the rule provides a308
party with a predictable protection — predictability that is needed to309
allow the party to plan in advance to limit the prohibitive costs of310
privilege and work product review and retention. 311

312
Under the rule, a confidentiality order is enforceable whether313

or not it memorializes an agreement among the parties to the314
litigation. Party agreement should not be a condition of enforceability315
of a federal court’s order.  316

317
Subdivision (e).  Subdivision (e) codifies the well-established318

proposition that parties can enter an agreement to limit the effect of319
waiver by disclosure between or among them. See, e.g., Dowd v.320
Calabrese, 101 F.R.D. 427, 439 (D.D.C. 1984) (no waiver where the321
parties stipulated in advance that certain testimony at a deposition322
“would not be deemed to constitute a waiver of the attorney-client or323
work product privileges”); Zubulake v. UBS Warburg LLC, 216324
F.R.D. 280, 290 (S.D.N.Y. 2003) (noting that parties may enter into325
“so-called ‘claw-back’ agreements that allow the parties to forego326
privilege review altogether in favor of an agreement to return327
inadvertently produced privilege documents”). Of course such an328
agreement can bind only the parties to the agreement. The rule makes329
clear that if parties want protection in a separate litigation against330
non-parties from a finding of waiver by disclosure, the agreement331
must be made part of a court order.332

333
Subdivision (f).  The protections against waiver provided by334

Rule 502 must be applicable when protected communications or335
information disclosed in federal proceedings are subsequently offered336
in state proceedings. Otherwise the holders of protected337
communications and information, and their lawyers, could not rely on338
the protections provided by the Rule, and the goal of limiting costs339
in discovery would be substantially undermined. Rule 502(g) is340
intended to resolve any potential tension between the provisions of341
Rule 502 that apply to state proceedings and the possible limitations342
on the applicability of the Federal Rules of Evidence otherwise343
provided by Rules 101 and 1101. 344

345
The rule is intended to apply in all federal court proceedings,346

including court-annexed and court-ordered arbitrations, without347
regard to any possible limitations of Rules 101 and 1101. This348
provision is not intended to raise an inference about the applicability349
of any other rule of evidence in arbitration proceedings more350
generally. 351

352



The  costs of discovery can be equally high for state and353
federal causes of action, and the rule seeks to limit those costs in all354
federal proceedings, regardless of whether the claim arises under355
state or federal law. Accordingly, the rule applies to state law causes356
of action brought in federal court. 357

358
Subdivision (g). The rule’s coverage is limited to attorney-359

client privilege and work product. The operation of waiver by360
disclosure, as applied to other evidentiary privileges, remains a361
question of federal common law. Nor does the rule purport to apply362
to the Fifth Amendment privilege against compelled self-363
incrimination. 364

365
The definition of work product “materials”  is intended to366

include both tangible and intangible information. See In re Cendant367
Corp. Sec. Litig., 343 F.3d 658, 662 (3d Cir. 2003) ("It is clear from368
Hickman that work product protection extends to both tangible and369
intangible work product").  370
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Draft of Cover Letter to Congress on Proposed Rule 502. 

The Judicial Conference respectfully submits to the United States Congress a proposed
addition to the Federal Rules of Evidence.  The Conference recommends that Congress  consider
adopting this proposed rule as Federal Rule of Evidence 502. 

The Rule provides for protections against waiver of the attorney-client privilege or work
product immunity.  The Conference submits this proposal directly to Congress because of the
limitations on the rulemaking function of the federal courts in matters dealing with evidentiary
privilege.  Under 28 U.S.C. § 2074(b), rules governing evidentiary privilege must be approved by
an Act of Congress rather than adopted through the process prescribed by the Rules Enabling Act,
28 U.S.C. § 2072.

Description of the Process Leading to the Proposed Rule

The Judicial Conference Rules Committees have long been concerned about the rising costs
of litigation, much of which has been caused by the review, required under current law, of every
document produced in discovery, in order to determine whether the document contains privileged
information. In 2006, the House Judiciary Committee Chair suggested the proposal of a rule dealing
with waiver of attorney-client privilege and work product, in order to limit these rising costs. The
Judicial Conference was urged to proceed with rulemaking that would 

• protect against the forfeiture of privilege when a disclosure in discovery is the result of an
innocent mistake; 

• permit parties, and courts, to protect against the consequences of waiver by permitting
disclosures of privileged information between the parties to a litigation.

The task of drafting a proposed rule was referred  to the Advisory Committee on Evidence
Rules (the “Advisory Committee”).  The Advisory Committee prepared a draft Rule 502 and invited
a select group of judges, lawyers, and academics to testify before the Committee about the need for
the rule, and to suggest any improvements. The Advisory Committee considered all the testimony
presented by these experts and redrafted the rule accordingly.  At its Spring 2006 meeting, the
Advisory Committee approved for release for public comment a proposed Rule 502  that would
provide certain exceptions to the federal common law on waiver of privileges and work product.
That rule was approved for release for public comment by the Committee on Rules of Practice and
Procedure (“the Standing Committee”).  The public comment period began in August 2006 and
ended February 15, 2007. The Advisory Committee received more that 70 public comments, and
also heard the testimony of more than 20 witnesses at two public hearings.  The rule released for
public comment was also carefully reviewed by the Standing Committee’s Subcommittee on Style.
In April 2007, the Evidence Rules Committee issued a revised proposed Rule 502 taking into
account the public comment, the views of the Subcommittee on Style, and its own judgment.  The
revised rule was approved by the Standing Committee and the Judicial Conference and is attached
to this letter.  

In order to inform Congress of the legal issues involved in this rule, the proposed Rule 502
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also includes a proposed Committee Note of the kind that accompanies all rules adopted through the
Rules Enabling Act. This Committee Note may be incorporated as all or part of the legislative
history of the rule if it is adopted by Congress.  See, e.g., House Conference Report 103-711 (stating
that the “Conferees intend that the Advisory Committee Note on [Evidence] Rule 412, as transmitted
by the Judicial Conference of the United States to the Supreme Court on October 25, 1993, applies
to Rule 412 as enacted by this section” of the Violent Crime Control and Law Enforcement Act of
1994).   

Problems Addressed by the Proposed Rule

In drafting the proposed Rule, the Advisory Committee concluded that the current law on
waiver of privilege and work product is  responsible in large part for the rising costs of discovery,
especially discovery of electronic information. In complex litigation the lawyers spend significant
amounts of time and effort to preserve the privilege and work product.  The reason is that if a
protected document is produced, there is a risk that a court will find a subject matter waiver that will
apply not only to the instant case and document but to other cases and documents as well.
Moreover, an enormous amount of expense is put into document production in order to protect
against inadvertent disclosure of privileged information, because the producing party risks a ruling
that even a mistaken disclosure can result in a subject matter waiver.  Advisory Committee members
also expressed the view that the fear of waiver leads to extravagant claims of privilege. Members
concluded that if there were a way to produce documents in discovery without risking subject matter
waiver, the discovery process could be made much less expensive.  The Advisory Committee noted
that the existing law on the effect of inadvertent disclosures and on the scope of waiver is far from
consistent or certain.  It also noted that agreements between parties with regard to the effect of
disclosure on privilege are common, but are unlikely to decrease the costs of discovery due to the
ineffectiveness of such agreements as to persons not party to them.

The Proposed Rule 502 does not attempt to deal comprehensively with either attorney-client
privilege or work product protection.  It also does not purport to cover all issues concerning waiver
or forfeiture of either the attorney-client privilege or work product protection.  Rather, it deals
primarily with issues involved in the disclosure of protected information in federal court proceedings
or to a federal public office or agency.  The rule  binds state courts only with regard to disclosures
made in federal proceedings.  It deals with disclosures made in state proceedings only to the extent
that the effect of those disclosures becomes an issue in federal litigation.   The Rule covers issues
of scope of waiver, inadvertent disclosure,  and the controlling effect of court orders and agreements.

Rule 502 provides the following protections against waiver of privilege or work
product:

! Limitations on Scope of Waiver: Subdivision (a) provides that if a waiver is found, it
applies only to the information disclosed, unless a broader waiver is made necessary by the holder’s
intentional and misleading use of privileged or protected communications or information.

! Protections Against Inadvertent Disclosure: Subdivision (b) provides that an inadvertent
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disclosure of privileged or protected communications or information, when made at the federal level,
does not operate as a waiver if the holder took reasonable steps to prevent such a disclosure and
employed reasonably prompt measures to retrieve the mistakenly disclosed communications or
information. 

! Effect on State Proceedings and Disclosures Made in State Courts: Subdivision (c)
provides that 1) if there is a disclosure of privileged or protected communications or information
at the federal level, then state courts must honor Rule 502 in subsequent state proceedings; and 2)
if there is a disclosure of privileged or protected communications or information in a state
proceeding, then admissibility in a subsequent federal proceeding is determined by the law that is
most protective against waiver. 

! Orders Protecting Privileged Communications Binding on Non-Parties:  Subdivision (d)
provides that if a federal court enters an order providing that a disclosure of privileged or protected
communications or information does not constitute a waiver, that order is enforceable against all
persons and entities in any federal or state proceeding. This provision allows parties in an action in
which such an order is entered to limit their costs of pre-production privilege review. 

! Agreements Protecting Privileged Communications Binding on Parties: Subdivision (e)
provides that parties in a federal proceeding can enter into a confidentiality agreement providing for
mutual protection against waiver in that proceeding. While those agreements bind the signatory
parties, they are not binding on non-parties unless incorporated into a court order. 

Drafting Choices Made by the Advisory Committee

The Advisory Committee made a number of important drafting choices in Rule 502. This
section explains those choices.

1) The effect in state proceedings of disclosures initially made in state proceedings. 
Rule 502 does not apply to a disclosure made in a state proceeding when the disclosed
communication or information is subsequently offered in another state proceeding.  The first draft
of Rule 502 provided for uniform waiver rules in federal and state proceedings, regardless of where
the initial disclosure was made. This draft raised the objections of the Conference of State Chief
Justices. State judges argued that the Rule as drafted offended principles of federalism and comity,
by superseding state law of privilege waiver, even for disclosures that are made initially in state
proceedings — and even when the disclosed material is then offered in a state proceeding (the so-
called “state to state” problem). In response to these objections, the Advisory Committee voted
unanimously to scale back the Rule, so that it would not cover the “state-to-state” problem. Under
the current proposal state courts are bound by the Federal Rule only when a disclosure is made at
the federal level and the disclosed  communication or information is  later offered in a state
proceeding (the so-called “federal to state” problem). The Conference of Chief Justices withdrew
its objection to Rule 502 after the rule was scaled back to regulate only the “federal to state”
problem.
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During the public comment period on the scaled-back rule, the Advisory Committee received
many requests from lawyers and lawyer groups to return to the original draft and provide a uniform
rule of privilege waiver that would bind both state and federal courts, for disclosures made in either
state or federal proceedings.  These comments expressed the concern that if states were not bound
by a uniform federal rule on privilege waiver, the protections afforded by Rule 502 would be
undermined; parties and their lawyers might not be able to rely on the protections of the Rule, for
fear that a state law would find a waiver even though the Federal Rule would not.  

The Advisory Committee determined that these comments raised a legitimate concern, but
decided not to extend Rule 502 to govern a state court’s determination of waiver with respect to
disclosures made in state proceedings. The Committee relied on the following considerations: 

! Rule 502 is located in the Federal Rules of Evidence, a body of rules determining the
admissibility of evidence in federal proceedings. Parties in a state proceeding
determining the effect of a disclosure made in that proceeding or in other state courts
would be  unlikely to look to the Federal Rules of Evidence for the answer.

!  In the Committee’s view, Rule 502, as proposed herein,  does fulfill its primary goal
of reducing the costs of discovery in federal proceedings. Rule 502 by its terms
governs state courts with regard to the effect of disclosures initially made in federal
proceedings or to federal offices or agencies. Parties and their lawyers in federal
proceedings can therefore predict the consequences of disclosure by referring to Rule
502; there is no possibility that a state court could find a waiver when Rule 502
would not, when the disclosure is initially made at the  federal level. 

In light of the public comment, however,  Congress may wish to consider separate legislation
to cover the problem of waiver of privilege and work product when the disclosure is made at the
state level and the consequence is to be determined in a state court. The Conference takes no
position on the merits of such separate legislation. 

2) Other applications of  Rule 502 to state court proceedings.   Although disclosures
made in state court proceedings and  later offered in state proceedings would not be covered, Rule
502 would have an effect on state court proceedings where the disclosure is initially made in a
federal proceeding or to a federal office or agency.  Most importantly, state courts in such
circumstances  would be bound by federal protection orders. The other protections against waiver
in Rule 502 — against mistaken disclosure and subject matter waiver — would also bind state courts
as to disclosures initially made at the federal level. The Rule, as submitted, specifically provides that
it applies to state proceedings under the circumstances set out in the Rule. This protection is needed,
otherwise parties could not rely on Rule 502 even as to federal disclosures, for fear that a state court
would find waiver even when a federal court would not.  

3) Disclosures made in state proceedings and offered in a subsequent federal
proceeding.  Earlier drafts of Proposed Rule 502 did not determine the question of what rule would
apply when a disclosure is made in state court and the waiver determination is to be made in a
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subsequent federal proceeding.  Proposed Rule 502 as submitted herein provides that all of the
provisions of Rule 502 apply unless the state law of privilege is more protective (less likely to find
waiver)  than the federal law.  The Advisory Committee determined that this solution best preserved
federal interests in protecting against waiver, and also provided appropriate respect for state attempts
to give greater protection to communications and information covered by the attorney-client
privilege or work product doctrine.

4) Selective waiver.   At the suggestion of the House Judiciary Committee Chair, the
Advisory Committee considered a rule that would allow persons and entities to cooperate with
government agencies without waiving all privileges as to other parties in subsequent litigation.  Such
a rule is known as a “selective waiver” rule, meaning that disclosure of protected communications
or information to the government waives the protection only selectively —  to the government —
and not to any other person or entity.

The selective waiver provision proved to be very controversial.  The Advisory Committee
determined that it would not propose adoption of a selective waiver provision; but in light of the
request from the House Judiciary Committee, the Advisory Committee did prepare language for a
selective waiver provision should Congress decide to proceed. The draft language for a selective
waiver provision  is set forth in a separate report.

Conclusion 

Proposed Rule 502 is respectfully submitted for consideration by Congress as a rule that will
effectively limit the skyrocketing costs of discovery.  Members of the Standing Committee, the
Advisory Committee on Federal Rules, as well as their reporters and consultants, are ready to assist
Congress in any way its sees fit. 

Respectfully submitted, 



 

 

BUSINESS LAW SECTION
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May 7, 2007 
 
via Email:  Rules_Comments@ao.uscourts.gov 
 
Mr. Peter G. McCabe 
Secretary 
The Standing Committee on Rules of Practice and Procedure 
The Judicial Conference of the United States 
Administrative Office of United States Courts 
Washington, D.C.  20544 
 
 re Advisory Committee on Evidence Rules 
  Text on Selective Waiver Segregated from 
  Proposed Rule 502, Federal Rules of Evidence 
  (the “Selective Waiver Text”) 
 
Dear Mr. McCabe: 
 
 The Executive Committee (the “Executive Committee”) of the Business Law Section (the 
“Section”) of the State Bar of California (the “State Bar”) is writing to urge the Standing 
Committee on Rules of Practice and Procedure (the “Standing Committee”) not to forward the 
Selective Waiver Text to the Judicial Conference of the United States (the “Judicial Conference”) 
or otherwise approve submission of it to the Congress.  The Executive Committee respectfully 
requests that this letter be included in the materials distributed to members of the Standing 
Committee in advance of its meeting scheduled for June 11-12, 2007. 
 
 The Corporations Committee, a standing committee of the Section (the “Corporations 
Committee”), joins the Executive Committee in submitting this letter.  Both the Executive 
Committee and the Corporations Committee (collectively, the “committees”) have previously 
participated in the public comment process on proposed Rule 502 of the Federal Rules of 
Evidence (“FRE 502”). 
 
 We understand that the Standing Committee will be considering at its meeting, among 
others, a recommendation forwarded to it by the Advisory Committee on Evidence Rules (the 
“Advisory Committee”) regarding FRE 502.   Please note that the committees are not 
commenting with this letter on FRE 502 itself, although both of them have previously 
communicated their support for the activities of the Advisory Committee in connection with the 
provisions remaining in FRE 502 that would provide clarity in terms of subject matter waiver, 
inadvertent waiver, etc.   
 
 This letter (1) provides the committees’ analysis of why they believe it is improper to 
forward the Selective Waiver Text to the Judicial Conference or otherwise approve submission of 
it to the Congress, and (2) suggests several alternatives that could be taken by the Standing 
Committee consistent with that analysis and with the Procedures for the Conduct of Business by 
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the Judicial Conference Committees on Rules of Practice and Procedure (the “Standing 
Committee Procedures”) and the provisions of 28 U.S.C. §§ 2071-2077 (the “Rules Enabling 
Act”). 
 
 

Action by the Advisory Committee 
 
 The committees understand that the members of the Advisory Committee voted on a 
motion to send the Selective Waiver Text up to the Standing Committee (and potentially to the 
Congress) but to make it clear that it was merely sharing the results of the “scrivener” role it had 
played over many months and that the Advisory Committee was not making any 
recommendation on it whatsoever.1  The committees will not, however, have an opportunity to 
review the written reports and recommendations by the Advisory Committee before submitting 
this letter, as the delay required to do so could foreclose the possibility that this letter would be 
included in the materials for the Standing Committee meetings. 
 
 

Why the Selective Waiver Text Should not Be Sent Up 
 
 The committees believe that the Selective Waiver Text should not be sent up to the 
Judicial Conference or otherwise on to the Congress for several reasons. 
 
 First, the mandate of the Advisory Committee on Evidence Rules is to review and 
develop proposals for revisions to the Federal Rules of Evidence.2  It does not cover preparation 
of separate legislation, even in the context as a “scrivener.”  The Advisory Committee has 
unanimously voted not to include the Selective Waiver Text in the proposal which it is sending to 
the Standing Committee for amendment to the Federal Rules of Evidence.  One reason 
articulated in the memorandum of the Reporter of the Advisory Committee for excising what 
used to be FRE 502(c) is that selective waiver is by its nature essentially a political issue.  
Reaching that conclusion cannot be consistent with forwarding the Selective Waiver Text to 
Congress for political action.  We submit that doing so invites the Standing Committee to 
undertake an action that we submit is not consistent with its own role or the role of the Judicial 
Conference.3 
 

                                                           
1 The description is provided by Steven K. Hazen, an officer of the Executive Committee who testified on its 

behalf at the public hearing of the Advisory Committee on January 12, 2007 and attended the meeting of the 
Advisory Committee on April 12-13, 2007 as an observer for the Executive Committee.  Mr. Hazen reports that 
he kept contemporaneous notes of the discussion but acknowledges that those fall well short of a transcript (or 
even minutes) in terms of accuracy and completeness.  Neither the Executive Committee nor the Corporations 
Committee offers the description of actions taken by the Advisory Committee for the accuracy of it but as a 
reference for the basis of the committees’ submission of this letter. 

2 Standing Committee Procedures, Part I, Sections 3.c., 4.b., 4.c., 5.b. 
3 Standing Committee Procedures, Part II, Sections 8.c. and 8.d. 
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 Second, members of the Advisory Committee are identified and appointed for their 
particular knowledge and experience in rules of evidence, how they are applied, and the impact 
of them in our system of justice.  The Standing Committee should be able to expect that 
proposals sent to it by the Advisory Committee would be accompanied by clear articulation of 
the analysis and views of the members of the Advisory Committee as to the substantive issues 
addressed by such proposals.  That should include a recommendation on those issues, not just on 
the process for addressing those proposals.  All that the Advisory Committee has done is to 
recommend that the Selective Waiver Text be forwarded on to Congress for its consideration. 
 
 Third, Justice Douglas aptly noted in his dissent to the Order of the Supreme Court 
adopting the originally-proposed Federal Rules of Evidence that submission by the Court would 
result in them being seen as having the imprimatur of it even though the Justices and the Court 
had played no role in their development.4  The same will be true with respect to the Selective 
Waiver Text:  if it is sent to Congress by any instrumentality of the Judicial Conference, it will be 
seen as the work product of it even if no recommendation is given.  Describing the role of the 
Advisory Committee as that of a “scrivener” will reduce the risk of it being perceived as much 
more than that. 
 
 Fourth, the Rules Enabling Act specifically provides that rules adopted pursuant to it 
“shall not abridge, enlarge or modify any substantive right.”5  The attempt to create a regimen of 
privilege in direct conflict with literally centuries of judicial rulings has, at the very least, a 
strong appearance of doing just that.  It would be an extraordinary anomaly of reason that the 
Judicial Conference and instrumentalities of it should be permitted to do, outside of the arena of 
authority designated to them, those things that are specifically proscribed to matters within that 
authorized arena. 
 
 Finally, the process is in conflict with the careful balance of Separation of Powers issues 
reflected in the Rules Enabling Act.  The only justification given by the Advisory Committee for 
submitting the Selective Waiver Text is politically based: responsiveness to a letter sent by the 
then-Chair of the House Judiciary Committee, treating it not as a request for rulemaking 
procedure but as an instruction as to the outcome of it.  While various instrumentalities of the 
Judicial Conference have representatives outside of the Judicial Branch, the Judicial Conference 
itself is exclusively composed of members of the Judicial Branch who hold their position in that 
capacity.6  It would be equally improper for the Legislative Branch to arrogate authority over 
Judicial Branch instrumentalities (such as the Judicial Conference) as it would be for the Judicial 
                                                           
4 56 F.R.D. 184, 185 (1972).  The dissent was included with the original Order issued November 20, 1972, 

pursuant to which the Court “prescribed” the Rules and authorized the Chief Justice to transmit them to the 
Congress.  Those Rules were, of course, revised substantially by Act of Congress (P.L. 93-595).  See also 
Reporter’s Note at 409 U.S. 1132 recording that the Rules as previously prescribed by the Court were “to have 
no force or effect except to the extent, and with such amendments, as may be expressly approved by Act of 
Congress.” 

5 28 U.S.C. § 2072(b).  This was one of the points made by Justice Douglas regarding evidence rules generally in 
his dissent to the original Order of the Supreme Court regarding what ultimately became the Federal Rules of 
Evidence (see note 4 supra), a position subsequently validated by Act of Congress (P.L. 93-12). 

6 28 U.S.C. § 331. 
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Conference or any instrumentalities of it to allow itself to be treated as an adjunct to the 
Legislative Branch for crafting legislation outside of the careful balance of responsibilities set 
forth in the Rules Enabling Act. 
 
 

Alternative Actions by the Standing Committee 
 
 The committees believe that the Standing Committee has a number of options available 
to it vis-à-vis the Selective Waiver Text: 
 

1. Reject.  The committees respectfully urge the Standing Committee to reject the proposal 
outright.  Submissions by the committees in opposition to the concepts set forth in the 
Selective Waiver Text fully support that action and are but a few of the many comment 
letters submitted to the Advisory Committee reaching the same conclusion. 7   The 
Standing Committee has full authority to do so pursuant to Standing Committee 
Procedures, Part II, Section 8.c.  Rejection would preserve the function of the Judicial 
Conference and the Supreme Court in “prescrib[ing] general rules of practice and 
procedure and rules of evidence for cases in the United States district courts ... and courts 
of appeals”8 by avoiding the appearance of participating in the legislative process on 
other matters. 

2. Recommit.  If the Standing Committee believes that submission of the Selective Waiver 
Text would in theory be consistent with the Standing Committee Procedures and the 
Rules Enabling Act, the committees respectfully urge the Standing Committee to return 
that proposal to the Advisory Committee with a request for its specific advice and 
recommendation on the substance of the Selective Waiver Text, not just the procedure for 
submission of it.  If the Standing Committee is uncertain whether submission of the 
Selective Waiver Text would be consistent with the Standing Committee Procedures 
and/or the Rules Enabling Act, the committees respectfully urge the Standing Committee 
to return that proposal to the Advisory Committee with a request for its specific advice 
and recommendation as to the authority to submit the Selective Waiver Text in the 
manner proposed by the Advisory Committee. 

3. Report with Recommendation of Non-Adoption.  If the Standing Committee believes that 
submission of the Selective Waiver Text would in theory be consistent with the Standing 
Committee Procedures and Rules Enabling Act and believes that it does not need further 
input from the Advisory Committee on that proposal, the committees respectfully urge 
the Standing Committee to reach a specific recommendation on it consistent with 
deliberations of the Advisory Committee and with the overwhelming majority of 
comments submitted to the Advisory Committee on FRE 502(c) and the analysis 
provided in them:  that it NOT be enacted. 

 
                                                           
7 The overwhelming majority of all written comments submitted on FRE 502(c) were in opposition to it. 
8 Rules Enabling Act, § 2072. 
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+ + + + + 
 
 Thank you for your consideration of these matters.  Please note that positions set forth in 
this letter are only those of the Section, specifically including the Executive Committee and the 
Corporations Committee.  As such, they have not been adopted by the State Bar’s Board of 
Governors, its overall membership, or the overall membership of the Section, and are not to be 
construed as representing the position of the State Bar.  Membership in the Section is voluntary 
and funding for activities of it, including all legislative activities such as this, is obtained entirely 
from voluntary sources and not from mandatory dues of the State Bar. 
 
 If you have any questions, please feel free to contact Mr. Keith Paul Bishop who is the 
Vice Chair Legislation of the Executive Committee or Mr. Steven K. Hazen who is the Secretary 
of the Executive Committee and appeared on its behalf at the January 12, 2007, public hearing of 
the Advisory Committee.  One of them will attend the meeting of the Standing Committee as an 
authorized representative of the Executive Committee and of the Corporations Committee.  
Contact information for each is set forth below. 
 

Very truly yours, 
 
 
/s/ /s/ /s/ 
Neil J Wertlieb Bruce R. Deming Russell J. Wood 
Chair Co-Chair Co-Chair 
Executive Committee Corporations Committee Corporations Committee 
 
 

Keith Paul Bishop Steven K. Hazen 
Buchalter Nemer LLP 149 Barrington Avenue, #245 
18400 Von Karman Avenue Los Angeles, CA  90049 
Irvine, CA  92612 (310) 377-4356 
(949) 224-6293 SKHazen@sbcglobal.net 
kbishop@Buchalter.com 

 
 
 
cc: The Honorable David F. Levi 
 Chair 
 Standing Committee on Rules of Practice and Procedure 
 
 The Honorable Jerry E. Smith 
 Chair 
 Advisory Committee on Evidence Rules 
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COMMENTS BY 
 

LAWYERS FOR CIVIL JUSTICE 

DEFENSE RESEARCH INSTITUTE 

FEDERATION OF DEFENSE & CORPORATE COUNSEL 

INTERNATIONAL ASSOCIATION OF DEFENSE COUNSEL 

U.S. CHAMBER INSTITUTE FOR LEGAL REFORM 

ASSOCIATION OF CORPORATE COUNSEL  

TO THE  
 

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE  
OF THE JUDICIAL CONFERENCE OF THE UNITED STATES 

IN SUPPORT OF PROPOSED FEDERAL EVIDENCE RULE 502 

JUNE 7, 2007 

The Lawyers for Civil Justice, Defense Research Institute, Federation of Defense & 

Corporate Counsel, International Association of Defense Counsel, U.S. Chamber Institute for 

Legal Reform, and Association of Corporate Counsel1 respectfully submit these brief comments 

to express strong support for the work of the Advisory Committee on Evidence Rules, to urge the 

                                                 
1 Lawyers for Civil Justice (“LCJ”) is a national coalition of corporate counsel and civil defense trial lawyers 
supporting improvements in the civil justice system.  The Defense Research Institute (“DRI”) is a national 
organization of defense trial lawyers and corporate counsel.  The Federation of Defense & Corporate Counsel 
(“FDCC”) is an organization composed of attorneys and others who are actively engaged in the administration of 
civil defense litigation throughout the world.  The International Association of Defense Counsel (“IADC”) is an 
organization dedicated to enhancing skills, professionalism, and camaraderie in the practice of law in order to serve 
and benefit the civil justice system, the legal profession, and society.  The U.S. Chamber Institute for Legal Reform 
(“ILR”) is a national campaign, representing the nation’s business community, with the critical mission of making 
America’s legal system simpler, fairer, and faster for everyone.  The Association of Corporate Counsel (“ACC”) is 
the in-house counsel bar association, serving the professional needs of over 21,000 attorneys who practice in the 
legal departments of corporations and other private sector organizations world wide. 
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Committee on Rules of Practice and Procedure (the “Standing Committee”) to approve proposed 

Rule 502, and to forward Rule 502 to the Judicial Conference for approval and transmission to 

Congress. 

1. The Need for Proposed Rule 502.   

The testimony before the Advisory Committee confirmed the serious and growing 

threats to the attorney-client privilege and work product protections posed by the increasing 

complexity of multi-forum litigation and modern information technology.   Indeed, because of 

the overwhelming amount of information now involved in discovery, increased costs literally 

threaten to overwhelm the litigation system in the United States.  Proposed Rule 502 does much 

to secure and preserve the fundamental protections of the attorney client privilege and work 

product doctrine.  By establishing clear and uniform federal rules, it also will provide critical 

assistance in making discovery more efficient and predictable and help to save our justice system 

from unnecessary and crushing expense.  We believe strongly in the need for reason, uniformity 

and predictability in the areas covered by this Proposed Rule.   That need, however, applies 

throughout our national economy and legal system, regardless of whether a controversy first 

erupts in a state or federal forum.  

The associations submitting this comment strongly support the Advisory 

Committee’s treatment of subject matter waiver and inadvertent disclosure.  Its formulation of 

the rules and appropriate standards will eliminate confusion and the threat of conflicting results 

in federal proceedings and investigations.  It will allow courts and practitioners to determine a 

party’s discovery responsibilities more clearly, and equally important, what the consequences of 

an inadvertent disclosure might be.  Likewise, the Advisory Committee’s proposals with respect 
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to the binding effects of court orders and agreements give courts and litigants important tools to 

manage complex and expensive discovery issues proactively.   

We also strongly endorse the nine changes made to Rule 502 after publication and 

comment, referenced in the Advisory Committee’s transmittal memorandum.  All of these 

refinements of the Proposed Rule are useful, appropriate, and consistent with the public 

comments.  In particular, we believe that application of these rules to federal offices and 

agencies, as well as federal proceedings, is necessary to achieve the goals of this Rule, because, 

as determined by the Advisory Committee and demonstrated in public comments, productions to 

federal offices and agencies can involve the same extraordinary costs of privilege review as in 

litigation. 

2. The Protections of Rule 502 Should Apply in All Federal and State 

Proceedings. 

We respectfully offer one suggestion to improve the efficacy of the Proposed 

Rule.  Our members commend and support the statement in the Draft of Cover Letter to 

Congress on Proposed Rule 502 at 4 that: “In light of the public comment, Congress may wish to 

consider separate legislation to cover the problem of waiver of privilege and work product when 

the disclosure is made at the state level and the consequence is to be determined in a state court.” 

However, we urge the Standing Committee to go further and adopt language to provide that Rule 

502 applies to state as well as federal proceedings. 

Alternatively, we urge the Standing Committee to recommend affirmatively that 

Congress adopt such a broader application via separate legislation.  The original draft of the Rule 

provided for a uniform rule of privilege waiver that would bind both state and federal courts.     

In part, the Advisory Committee opted for a more restrictive rule based upon concern about the 
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scope of its role in drafting federal rules of evidence.  Nonetheless, the Advisory Committee 

recognized merit in the many comments it received from lawyers and lawyer groups urging the 

adoption of privilege protections that applied across the board in state and federal court.  See 

Draft of Cover Letter to Congress on Proposed Rule 502, at. 4. 

Application of proposed Rule 502 in both federal and state court is necessary to 

achieve the goals identified by Congress in its original charge to the Standing Committee — 

protect against forfeiture of the privilege and help stem the rising costs of litigation.  Without 

application in state proceedings, parties will still be subject to inconsistent standards and the 

threat of broad subject matter waiver, even when disclosure is inadvertent.  In turn, “… clients 

and attorneys would be back where they started — expending substantial resources to guard 

against waiver and unnecessarily increasing the cost of litigation…”2  This Rule requires 

congressional approval in any event.  While the Advisory Committee’s deference on the 

federal/state issue is understandable, Congress has the authority to ensure that the protections of 

Rule 502 apply to all state and federal proceedings.3

3. Selective Waiver Was Properly Deleted from the Rule.   

Finally, we applaud the Advisory Committee’s decision to remove the selective 

waiver provision from proposed Rule 502.  The testimony before the Advisory Committee was 

overwhelmingly against the proposal.  Adoption of a selective waiver rule would undermine the 

attorney-client privilege and work product doctrine.  The arguments in favor of adopting such a 

rule are separate and apart from Congress’s stated goals of protecting the privilege and reducing 

                                                 
2 See, Memorandum from Dan Capra, Reporter, and Ken Broun, Consultant, to the Advisory Committee on 
Evidence Rules, March 22, 2006, at 37. 
3 We respectfully refer the Standing Committee to the discussion of this authority contained in LCJ’s Comments to 
the Advisory Committee on Evidence Rules Re:  Proposed Revisions to Rule 502, January 5, 2007, at 6-11.  See, 
also, Timothy P. Glynn, Federalizing Privilege, 52 Am.U.L.Rev. 59 (2002); Memorandum from Dan Capra, 
Reporter, and Ken Broun, Consultant to the Advisory Committee on Evidence Rules, March 22, 2006 at 19-23. 
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litigation costs.  We believe this issue is more appropriately dealt with separately and note that 

there is already legislation pending in Congress, S. 186, addressing this very issue. 

4. Conclusion.   

Each of the signatories to this Comment respectfully requests that the Standing 

Committee adopt and approve Proposed Evidence Rule 502 and recommend that Congress 

extend the laudable and important protections of this proposed Rule to state as well as federal 

proceedings. 

 

Respectfully submitted, 

LAWYERS FOR CIVIL JUSTICE 

DEFENSE RESEARCH INSTITUTE 

FEDERATION OF DEFENSE & CORPORATE COUNSEL 

INTERNATIONAL ASSOCIATION OF DEFENSE COUNSEL 

U.S. CHAMBER INSTITUTE FOR LEGAL REFORM 

ASSOCIATION OF CORPORATE COUNSEL 

 

June 7, 2007 
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Rule 103. Rulings on Evidence Rule 103 — Rulings on Evidence 

 

(a) Effect of Erroneous Ruling. Error may 
not be predicated upon a ruling which admits or 
excludes evidence unless a substantial right of 
the party is affected, and 

 (1) Objection. In case the ruling is one 
admitting evidence, a timely objection or motion 
to strike appears of record, stating the specific 
ground of objection, if the specific ground was 
not apparent from the context; or 

 (2) Offer of Proof. In case the ruling is 
one excluding evidence, the substance of the 
evidence was made known to the court by offer 
or was apparent from the context within which 
questions were asked.  

 

 

(a) Preserving a Claim of Error. A party may 
claim error in a ruling to admit or exclude 
evidence only if the error affects the party’s 
substantial right and: 

(1) if the ruling admitted evidence, the party, 
on the record:  

(A) timely objected or moved to strike; and  

(B) stated the specific ground, unless it 
was apparent from the  context; or  

(2) if the ruling excluded evidence, the party 
informed the court of its substance by an 
offer of proof, unless the substance was 
apparent from the context of the questions. 

 

 

Once the court makes a definitive ruling on the 
record admitting or excluding evidence, either 
at or before trial, a party need not renew an 
objection or offer of proof to preserve a claim of 
error for appeal. 

 

(b) Not Needing to Renew an Objection or 
Offer of Proof. Once the court rules 
definitively on the record — either before or at 
trial — a party need not renew an objection or 
offer of proof to preserve a claim of error. 

 

(b) Record of Offer and Ruling. The court 
may add any other or further statement which 
shows the character of the evidence, the form in 
which it was offered, the objection made, and 
the ruling thereon. It may direct the making of 
an offer in question and answer form. 

 

(c) Court’s Statements About the Ruling; 
Directing an Offer of Proof. The court may 
make any statement about the character or 
form of the evidence, the objection made, and 
the ruling.  The court may also direct that an 
offer of proof be made in question-and-answer 
form. 

 

(c) Hearing of Jury. In jury cases, 
proceedings shall be conducted, to the extent 
practicable, so as to prevent inadmissible 
evidence from being suggested to the jury by 
any means, such as making statements or offers 
of proof or asking questions in the hearing of 
the jury. 

 

(d) Preventing the Jury from Hearing 
Inadmissible Evidence. In a jury trial, the 
court must, to the extent practicable, conduct 
the proceedings so that inadmissible evidence 
is not suggested to the jury by any means [, 
including statements, offers of proof, questions, 
or arguments? I’d omit]. 

 



  

(d) Plain Error. Nothing in this rule precludes 
taking notice of plain errors affecting 
substantial rights although they were not 
brought to the attention of the court. 

(e) Taking Notice of Plain Error. An appellate 
court may take notice of a plain error affecting 
a substantial right, even if the claim of error 
was not properly preserved. 



  

 
 

Rule 404. Character Evidence Not 
Admissible to Prove Conduct; Exceptions; 
Other Crimes 

 

 
Rule 404 — Character Evidence; Evidence of 
Crimes or Other Acts 

 

(a) Character Evidence Generally. Evidence 
of a person’s character or a trait of character is 
not admissible for the purpose of proving action 
in conformity therewith on a particular 
occasion, except: 

 

(a) Character Evidence. 

(1) In General. Evidence of a person’s 
character trait is not admissible to prove 
that the person acted in accordance with 
the trait on a particular occasion.                   

 

 (1) Character of Accused.  Evidence of a 
pertinent trait of character offered by an 
accused, or by the prosecution to rebut the 
same, or if evidence of a trait of character of the 
alleged victim of the crime is offered by an 
accused and admitted under Rule 404(a)(2), 
evidence of the same trait of character of the 
accused offered by the prosecution; 

 

(2) Exceptions. The following exceptions 
apply:  

(A) a criminal defendant may offer 
evidence of the defendant’s pertinent 
[relevant?] trait, and the prosecutor 
may offer evidence to rebut it; 

 

 

 (2) Character of Alleged Victim. 
Evidence of a pertinent trait of character of the 
alleged victim of the crime offered by an 
accused, or by the prosecution to rebut the 
same, or evidence of a character trait of 
peacefulness of the alleged victim offered by the 
prosecution in a homicide case to rebut evidence 
that the alleged victim was the first aggressor;  

 (3) Character of Witness. Evidence of the 
character of a witness, as provided in Rules 607, 
608, and 609. 

(B) a criminal defendant may offer 
evidence of an alleged crime victim’s 
pertinent [relevant?] trait, and if the 
evidence is admitted, the prosecutor 
may: 

(i) offer evidence to rebut it; and 

(ii) offer evidence of the defendant’s 
same trait; 

(C) in a homicide case, the prosecutor may 
offer evidence of the alleged victim’s 
trait of peacefulness to rebut evidence 
that the victim was the first aggressor; 
and 

(D) evidence of a witness’s trait may be 
admitted under Rules 607, 608, and 
609. 

 



  

(b) Other Crimes, Wrongs, or Acts. Evidence 
of other crimes, wrongs, or acts is not 
admissible to prove the character of a person in 
order to show action in conformity therewith. It 
may, however, be admissible for other purposes, 
such as proof of motive, opportunity, intent, 
preparation, plan, knowledge, identity, or 
absence of mistake or accident, provided that 
upon request by the accused, the prosecution in 
a criminal case shall provide reasonable notice 
in advance of trial, or during trial if the court 
excuses pretrial notice on good cause shown, of 
the general nature of any such evidence it 
intends to introduce at trial. 

(b) Crimes or Other Acts. 

(1) In General. Evidence of a crime or other 
act is not admissible to prove a character 
trait that led the person to act in 
accordance with the trait on a particular 
occasion. 

(2) Exceptions; Notice. Evidence of a crime 
or other act is admissible for other 
purposes, such as proving motive, 
opportunity, intent, plan, preparation, 
knowledge, identity, absence of mistake, or 
lack of accident.  On request by a criminal 
defendant, the prosecutor must: 

(A) provide reasonable notice of the 
general nature of that evidence if the 
prosecutor intends to use it at trial; 
and  

(B) do so before trial — or during trial if 
the court, for good cause, excuses lack 
of pretrial notice.   

 



  

 
Rule 612. Writing Used To Refresh Memory 

 

Rule 612 — Writing Used to Refresh a 
Witness’s Memory. 

 

Except as otherwise provided in criminal 
proceedings by section 3500 of title 18, United 
States Code, if a witness uses a writing to 
refresh memory for the purpose of testifying, 
either— 

      (1) while testifying, or 

      (2) before testifying, if the court in its 
discretion determines it is necessary in the 
interests of justice,  

an adverse party is entitled to have the writing 
produced at the hearing, to inspect it, to cross-
examine the witness thereon, and to introduce 
in evidence those portions which relate to the 
testimony of the witness. If it is claimed that 
the writing contains matters not related to the 
subject matter of the testimony the court shall 
examine the writing in camera, excise any 
portions not so related, and order delivery of the 
remainder to the party entitled thereto. Any 
portion withheld over objections shall be 
preserved and made available to the appellate 
court in the event of an appeal. If a writing is 
not produced or delivered pursuant to order 
under this rule, the court shall make any order 
justice requires, except that in criminal cases 
when the prosecution elects not to comply, the 
order shall be one striking the testimony or, if 
the court in its discretion determines that the 
interests of justice so require, declaring a 
mistrial. 

(a) General Application. This rule gives an 
adverse [opposing?] party certain rights when 
a witness uses a writing — including an 
electronic one — to refresh memory: 

(1) while testifying; or  

(2) before testifying, if the court decides that   
the party should have those rights. 

(b) Adverse Party’s Rights; Deleting 
Unrelated Matter. Unless 18 U.S.C. § 3500 
provides otherwise in a criminal case, the 
adverse [opposing?] party is entitled to have 
the writing produced at the hearing, to inspect 
it, to cross-examine the witness about it, and to 
introduce in evidence any portion that relates 
to the witness’s testimony.  If the producing 
party claims that the writing includes an 
unrelated matter, the court must examine it in 
camera [in chambers?], delete any unrelated 
portion, and order that the rest be delivered to 
the adverse party.  Any portion deleted over 
[either party’s?] objection must be preserved 
for the record. 

(c) Failure to Produce or Deliver. If a writing 
is not produced or is not delivered as ordered, 
the court may issue any appropriate order.  
But if the prosecution does not comply in a 
criminal case, the court must strike the 
witness’s testimony or [may?] declare a 
mistrial. 

 



Committee Note

Subdivision (a).  Subdivision (a) has been amended to simplify and
clarify the provisions that describe how deadlines are computed.  Subdivision (a)
governs the computation of any time period found in these rules, or in any local
rule, or court order, or in any statute that does not specify a method of computing
time.  In accordance with Rule 83(a)(1), a local rule may not direct that a deadline
be computed in a manner inconsistent with subdivision (a).

The time-computation provisions of subdivision (a) apply only when a
time period must be computed.  They do not apply when a fixed time to act is set. 
The amendments thus carry forward the approach taken in Violette v. P.A. Days,
Inc., 427 F.3d 1015, 1016 (6th Cir. 2005) (holding that Civil Rule 6(a) “does not
apply to situations where the court has established a specific calendar day as a
deadline”), and reject the contrary holding of In re American Healthcare
Management, Inc., 900 F.2d 827, 832 (5th Cir. 1990) (holding that Bankruptcy
Rule 9006(a) governs treatment of date-certain deadline set by court order).  If,
for example, the date for filing is “no later than November 1, 2007,” subdivision
(a) does not govern.  But if a filing is required to be made “within 10 days” or
“within 72 hours,” subdivision (a) describes how that deadline is computed.

Subdivision (a) does not apply when computing a time period set by a
statute if the statute specifies a method of computing time.  See, e.g., 2 U.S.C.
§ 394 (specifying method for computing time periods prescribed by certain
statutory provisions relating to contested elections to the House of
Representatives).

Subdivision (a)(1).  New subdivision (a)(1) addresses the computation of
time periods that are stated in days.  It also applies to time periods that are stated
in weeks, months, or years.  See, e.g., Rule 60(b).  Subdivision (a)(1)(B)’s
directive to “count every day” is relevant only if the period is stated in days (not
weeks, months or years).

Under former Rule 6(a), a period of 11 days or more was computed
differently than a period of less than 11 days.  Intermediate Saturdays, Sundays,
and legal holidays were included in computing the longer periods, but excluded in
computing the shorter periods.  Former Rule 6(a) thus made computing deadlines
unnecessarily complicated and led to counterintuitive results.  For example, a 10-
day period and a 14-day period that started on the same day usually ended on the
same day — and the 10-day period not infrequently ended later than the 14-day
period.  See Miltimore Sales, Inc. v. Int’l Rectifier, Inc., 412 F.3d 685, 686 (6th
Cir. 2005).

Under new subdivision (a)(1), all deadlines stated in days (no matter the
length) are computed in the same way.  The day of the event that triggers the
deadline is not counted.  All other days — including intermediate Saturdays,



Sundays, and legal holidays — are counted, with only one exception:  If the
period ends on a Saturday, Sunday, or legal holiday, then the deadline falls on the
next day that is not a Saturday, Sunday, or legal holiday.  An illustration is
provided below in the discussion of subdivision (a)(5).  Subdivision (a)(3)
addresses filing deadlines that expire on a day when the clerk’s office is
inaccessible.

Where subdivision (a) formerly referred to the “act, event, or default” that
triggers the deadline, new subdivision (a) refers simply to the “event” that triggers
the deadline; this change in terminology is adopted for brevity and simplicity, and
is not intended to change meaning.

Periods previously expressed as less than 11 days will be shortened as a
practical matter by the decision to count intermediate Saturdays, Sundays, and
legal holidays in computing all periods.  Many of those periods have been
lengthened to compensate for the change.  See, e.g., Rule 14(a)(1).

Most of the 10-day periods were adjusted to meet the change in
computation method by setting 14 days as the new period.  A 14-day period
corresponds to the most frequent result of a 10-day period under the former
computation method — two Saturdays and two Sundays were excluded, giving 14
days in all.  A 14-day period has an additional advantage.  The final day falls on
the same day of the week as the event that triggered the period — the 14th day
after a Monday, for example, is a Monday.  This advantage of using week-long
periods led to adopting 7-day periods to replace some of the periods set at less
than 10 days, and 21-day periods to replace 20-day periods.  Thirty-day and
longer periods, however, were generally retained without change.

Subdivision (a)(2).  New subdivision (a)(2) addresses the computation of
time periods that are stated in hours.  No such deadline currently appears in the
Federal Rules of Civil Procedure.  But some statutes contain deadlines stated in
hours, as do some court orders issued in expedited proceedings.

Under subdivision (a)(2), a deadline stated in hours starts to run
immediately on the occurrence of the event that triggers the deadline.  The
deadline generally ends when the time expires.  If, however, the time period
expires at a specific time (say, 2:17 p.m.) on a Saturday, Sunday, or legal holiday,
then the deadline is extended to the same time (2:17 p.m.) on the next day that is
not a Saturday, Sunday, or legal holiday.  Periods stated in hours are not to be
“rounded up” to the next whole hour.  Subdivision (a)(3) addresses situations
when the clerk’s office is inaccessible during the last hour before a filing deadline
expires.

Subdivision (a)(2)(B) directs that every hour be counted.  Thus, for
example, a 72-hour period that commences at 10:23 a.m. on Friday, November 2,
2007, will run until 9:23 a.m. on Monday, November 5; the discrepancy in start



and end times in this example results from the intervening shift from daylight
saving time to standard time.

Subdivision (a)(3).  When determining the last day of a filing period
stated in days or a longer unit of time, a day on which the clerk’s office is not
accessible because of the weather or another reason is treated like a Saturday,
Sunday, or legal holiday.  When determining the end of a filing period stated in
hours, if the clerk’s office is inaccessible during the last hour of the filing period
computed under subdivision (a)(2) then the period is extended to the same time on
the next day that is not a weekend, holiday, or day when the clerk’s office is
inaccessible.

Subdivision (a)(3)’s extensions apply “[u]nless the court orders
otherwise.”  In some circumstances, the court might not wish a period of
inaccessibility to trigger a full 24-hour extension; in those instances, the court can
specify a briefer extension.

The text of the rule no longer refers to “weather or other conditions” as the
reason for the inaccessibility of the clerk’s office.  The reference to “weather”
was deleted from the text to underscore that inaccessibility can occur for reasons
unrelated to weather, such as an outage of the electronic filing system.  Weather
can still be a reason for inaccessibility of the clerk’s office.  The rule does not
attempt to define inaccessibility.  Rather, the concept will continue to develop
through caselaw, see, e.g., William G. Phelps, When Is Office of Clerk of Court
Inaccessible Due to Weather or Other Conditions for Purpose of Computing Time
Period for Filing Papers under Rule 6(a) of Federal Rules of Civil Procedure,
135 A.L.R. Fed. 259 (1996) (collecting cases).  In addition, many local provisions
address inaccessibility for purposes of electronic filing, see, e.g., D. Kan. Rule
5.4.11 (“A Filing User whose filing is made untimely as the result of a technical
failure may seek appropriate relief from the court.”).

Subdivision (a)(4).  New subdivision (a)(4) defines the end of the last day
of a period for purposes of subdivision (a)(1).  Subdivision (a)(4) does not apply
in computing periods stated in hours under subdivision (a)(2), and does not apply
if a different time is set by a statute, local rule, or order in the case.  A local rule
may provide, for example, that papers filed in a drop box after the normal hours
of the clerk’s office are filed as of the day that is date-stamped on the papers by a
device in the drop box.

28 U.S.C. § 452 provides that “[a]ll courts of the United States shall be
deemed always open for the purpose of filing proper papers, issuing and returning
process, and making motions and orders.”  A corresponding provision exists in
Rule 77(a).  Some courts have held that these provisions permit an after-hours
filing by handing the papers to an appropriate official.  See, e.g., Casalduc v.
Diaz, 117 F.2d 915, 917 (1st Cir. 1941).  Subdivision (a)(4) does not address the
effect of the statute on the question of after-hours filing; instead, the rule is



designed to deal with filings in the ordinary course without regard to Section 452.

Subdivision (a)(5).  New subdivision (a)(5) defines the “next” day for
purposes of subdivisions (a)(1)(C) and (a)(2)(C).  The Federal Rules of Civil
Procedure contain both forward-looking time periods and backward-looking time
periods.  A forward-looking time period requires something to be done within a
period of time after an event.  See, e.g., Rule 59(b) (motion for new trial “shall be
filed no later than 30 days after entry of the judgment”).  A backward-looking
time period requires something to be done within a period of time before an event. 
See, e.g., Rule 26(f) (parties must hold Rule 26(f) conference “as soon as
practicable and in any event at least 21 days before a scheduling conference is
held or a scheduling order is due under Rule 16(b)”).  In determining what is the
“next” day for purposes of subdivisions (a)(1)(C) and (a)(2)(C), one should
continue counting in the same direction — that is, forward when computing a
forward-looking period and backward when computing a backward-looking
period.  If, for example, a filing is due within 30 days after an event, and the
thirtieth day falls on Saturday, September 1, 2007, then the filing is due on
Tuesday, September 4, 2007 (Monday, September 3, is Labor Day).  But if a
filing is due 21 days before an event, and the twenty-first day falls on Saturday,
September 1, then the filing is due on Friday, August 31.

Subdivision (a)(6).  New subdivision (a)(6) defines “legal holiday” for
purposes of the Federal Rules of Civil Procedure, including the time-computation
provisions of subdivision (a).
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June 4, 2007

BY EMAIL AND HAND DELIVERY

William K. Suter
Clerk of the Court
Attn: Rules Committee
Supreme Court of the United States
Washington, DC 20543

Re: Proposed revisions to the rules of the Court

Mayer, Brown, Rowe &Maw LLP
1909 K Street, N.W.

Washington, D.C. 200061101

Main Tel (202) 2633000
Main Fax (202) 2633300

www.mayerbrownrowe.com

David M. Gossett
Direct Tel (202) 2633384
Direct Fax (202) 2635384

dgossett@mayerbrownrowe.com

Dear General Suter:

I write in response to the Court’s invitation for comments on the recently proposed
revisions to the rules of the Supreme Court. These comments have been circulated to a
variety of active members of the Court’s Bar, and a number of other bar members have
asked to join them; a list of these signatories is included as an addendum to this letter.

These comments are organized in the order of the rules to which the proposed
amendments apply, though in a number of instances specific comments relate to other
rules as well.

1. Revised Rule 15.3: Requirement to file in forma pauperis briefs in opposition.

The revision to Rule 15.3—the addition of the word “shall” in the sentence “If the
petitioner is proceeding in forma pauperis, the respondent shall file an original and 10
copies of a brief in opposition prepared as required by Rule 33.2.”—may be ambiguous.
According to the Clerk’s Comment, this revision is designed to make “an 8½ by 11inch
paper response to an in forma pauperis petition mandatory.” But arguably this revision
mandates the submission of a brief in opposition, instead of merely requiring that such a
brief, if filed, comply with Rule 33.2 rather than Rule 33.1. To be sure, Rule 15.1 specifies
that briefs in opposition are not mandatory except in capital cases or when ordered by
the Court; nonetheless, we would suggest modifying this revision to eliminate this am
biguity. One proposed revision would be:

“If the petitioner is proceeding in forma pauperis, the respondent shall prepare
its brief in opposition, if any, as required by Rule 33.2, and shall file an original
and 10 copies of that brief.”
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2. Revised Rules 25.2 and 25.3: Time periods for the preparation of merits briefs.

The amendments to Rule 25.2 and 25.3 change the time period for the respondent or
appellee to prepare its brief on the merits—from 35 days to 30 days—and the time pe
riod for the petitioner or appellant to prepare its reply brief—from 35 days to 25 days.
The clerk’s comment explains that this alteration is being proposed because “the time
period between the granting of a petition for a writ of certiorari and the date of oral ar
gument has decreased in recent years,” and because “technological improvements have
decreased the amount of time needed to prepare bookletformat briefs.”

We question the need for or desirability of this change. As the clerk’s comment ex
plains, in a number of instances a somewhatshortened briefing schedule is necessary to
accommodate the time period between a grant of certiorari and the date of oral argu
ment. But the Court has successfully addressed this issue in the recent past by issuing
accelerated briefing schedules in instances in which the normal briefing schedule would
cause the Court problems in scheduling cases on the argument calendar—a relatively
small percentage of cases, we believe. The effect of this rule would be to mandate accel
erated briefing in all cases. We acknowledge that under the proposed rules litigants
may seek extensions of the briefing time periods (from the Clerk or an individual Jus
tice, depending on the type of brief), but we nonetheless believe that there is little rea
son to change the default rule governing the timing of briefs. Given the time it takes to
prepare topnotch briefs, and the press of other business that counsel frequently must
juggle, we would respectfully suggest that the Court reconsider these changes. Alterna
tively, the Court could modify the amendment to Rule 25.3 to allow the petitioner 30
days to prepare its reply brief.

3. Revised Rule 25.8 and Rule 26.1: Electronic submission of Joint Appendices.

Proposed rule 25.8 would mandate that the parties submit electronic versions of
briefs on the merits to the Clerk of Court (and to opposing counsel). We have no objec
tion to this revision, which has been reflected in the Court’s “Guide for counsel in cases to
be argued before the Supreme Court of the United States” for some time. In fact, we respect
fully suggest that the Court also modify rule 26.1 to mandate that the parties submit an
electronic version of the joint appendix to the Clerk. Joint appendices could thereafter
be posted on the ABA’s web site and elsewhere, thus increasing the public’s access to
relevant information about pending cases.

A possible method to effectuate this change would be to add, at the end of Rule 26.1,
the following sentence:

An electronic version of the joint appendix shall be transmitted to the
Clerk of Court and to opposing counsel of record at the time the appendix
is filed in accordance with guidelines established by the Clerk. The elec
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tronic transmission requirement is in addition to the requirement that
bookletformat copies of the appendix be timely filed and served.

4. Revised Rule 33.1(b): New Century Schoolbook font.

The revision to Rule 33.1(b) changes the font required for bookletformat documents.
The prior rule mandated that briefs be typeset in “Roman 11point or larger type,” with
footnotes in “9point or larger” type. The revised rule specifies that bookletformat
documents be typeset in “New Century Schoolbook 12point type,” with footnotes in
“New Century Schoolbook 10point type.”

Some members of the bar question this proposed revision. Few dispute that a
somewhatlarger typeface might be wise, and we understand that many believe that
Roman—and in particular Times New Roman—is a problematic font for brieflength
documents. See the Seventh Circuit’s Requirements And Suggestions For Typography In
Briefs And Other Papers. But some question whether it is wise for the Court to specify as
the required font a font that comes neither with Windows nor with the Macintosh oper
ating system. Although New Century Schoolbook is available online for around $100
(one must purchase the plain font, italicized font, bolded font, and bolditalicized font
separately, each for around $25), we worry that many litigants—and in particular liti
gants who appear less frequently in the Court—may be confused by this requirement
and may unintentionally violate it. Furthermore, although $100 is not much money in
comparison to the cost of producing a bookletformat brief, a large law firm might need
to purchase this font for 100 or more individuals, and thereafter keep track of which in
dividuals were licensed to use the font.

Thus, we respectfully suggest that the Court consider modifying this revision. Three
options would be (1) to encourage counsel strongly to use this specific font, but to allow
other, similarly sized, fonts also to be used; (2) to specify two alternative fonts in addi
tion to this font—one native to Windows and one native on Macintosh computers—that
would also be acceptable; or (3) to include, either in the clerk’s comments or on the
Court’s web site, more specific information about how to obtain and install this specific
font.

5. Revised Rules 33.1(d) & (g): Word Limits.

The proposed revision to Rule 33.1(d) and (g) would replace the Court’s current
page limits for bookletformat briefs with word count limits. There is some concern that
the specific wordcounts proposed in Rule 33.1(g)—which seem to be based on a con
version factor of 300 words under the new rule per page under the old rule—will man
date slightly shorter briefs than before. Several members of the Court’s bar have
checked the lengths of briefs that comply with the current rule, and have found that the
word counts for those briefs are often somewhat higher than 300 words per page—320
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330 words per page seems common, and compliant briefs can at times reach 350 words
per page.

Nonetheless, members of the bar vary as to what, if anything, they would submit as
a comment in response to this proposed alteration. Given that the briefs for all parties
will be held to the same length limits, many believe this proposed alteration is unprob
lematic. Others would suggest that the Court expand these wordcount limitations
slightly. Thus, we are merely alerting the Court that these wordcount limitations may
result in slightly shorter briefs.

6. Revised Rule 33.1(g)(vii): Wordcount limitation for reply briefs on the merits.

Rule 33.1(g)(vii) alters the maximum length for merits reply briefs from 20 pages to
6000 words, using the same 300wordsperpage formula that the Court used to deter
mine the new wordcount limits for all briefs.

Many members of the Bar believe that the length limitation for reply briefs under the
current rules is too short, and thus that the revised rule will continue to require reply
briefs to be overly short. Given the number of amicus briefs that petitioner’s counsel fre
quently must address on reply, and given how critical many believe merits reply briefs
are to the eventual outcome of a case, we would suggest that the Court consider ex
panding this length limitation. One proposal would be to allow merits reply briefs to be
50% of the length of opening briefs on the merits—that is, 7,500 words if the Court im
plements the remainder of its proposed alteration to Rule 33.1(g)’s length limitations.
This modest expansion, which parallels the ratio of word limits for opening briefs and
reply briefs in the Federal Rules of Appellate Procedure, would make it somewhat eas
ier for counsel to respond to the arguments made by respondents and their amici.

7. Rule 33.1: Transition issues.

We are concerned that there may be some unfairness caused if revised Rule 33.1 is
simply implemented on August 1, 2007, regardless of the stage of briefing at which a
case may be. In particular, because briefs submitted in accordance with the revised rule
33.1 may need to be somewhat shorter than briefs submitted in accordance with the
current version of Rule 33.1, respondents may be allotted fewer words than petitioners
for briefs in opposition or bottomside briefs on the merits. Accordingly, we suggest
that the Court alter the effective date of these proposed rules as follows:

In any case in which the petition for certiorari has been filed before the ef
fective date of these rules but in which the respondent has not filed its
brief in opposition prior to that date, all remaining briefs submitted in that
case prior to the Court’s decision whether to grant certiorari may comply
with the May 2, 2005 version of the Rules of the Supreme Court of the United
States rather than with these revised rules. Similarly, in any case in which
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the petitioner has filed its brief on the merits prior to the effective date of
these rules, all remaining briefs in that case may comply with the May 2,
2005 version of the Rules of the Supreme Court of the United States rather
than with these revised rules.

8. Revised Rule 37.2(a) : Notification to parties of intent to file an amicus brief.

The proposed modification to this rule would mandate that amicus briefs in support
of a petition for a writ of certiorari be filed within 30 days of the date the petition is filed
(without possibility of extension), and that “[a]n amicus curiae shall ensure that the
counsel of record for all parties receive notice of its intention to file an amicus curiae brief
at least 10 days prior to the due date for the amicus curiae brief.” There is some dis
agreement among the signatories to this letter as to the provision precluding extensions
of time for the filing of amicus briefs in support of a petition for a writ of certiorari; thus,
we do not address that provision in these comments. One concern that is shared, how
ever, is that the rule does not account for instances in which more than one amicus joins
the same amicus brief—a situation that occurs with some frequency but that often is not
arranged until late in the day, when additional amici review and agree to join an amicus
brief that another amicus has largely prepared. The respondent in this instance would
not be burdened by such additional amici joining an amicus brief that respondent al
ready knew was going to be filed. Thus, we suggest adding the following to the pro
posed revision:

An amicus curiae shall ensure that the counsel of record for all parties re
ceive notice of its intention to file an amicus curiae brief at least 10 days
prior to the due date for the amicus curiae brief, unless the amicus curiae
brief is filed earlier than 10 days before the due date. Only one signatory
to any amicus curiae brief filed jointly by more than one amicus curiae must
timely notify the parties of its intent to file that brief.

9. Revised Rule 37.2(a) and Rule 15.5: Timing issues with respect to the filing of cert
stage amicus briefs.

The revision to Rule 37.2(a) addresses one of the certstage timing problems that ex
ists under the current rule—the inability of respondents to respond to amicus briefs.
However, this revision does nothing to address another timing problem that many have
experienced: instances in which an amicus intends to submit an amicus brief in support
of a petition for certiorari but in which the respondent either files its brief in opposition
long before its due date or waives its right to file a brief in opposition. Although the
parties are, of course, the primary participants before the Court, we believe that cert
stage amicus briefs are frequently beneficial to the Court. Thus, we would propose
modifying Rule 15.5 as follows:
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If the Court receives an express waiver of the right to file a brief in opposi
tion, the Clerk will distribute the petition to the Court for its consideration
no less than 5 days thereafter, unless within that 5day period one or more
entities submits written notification to the Clerk of its intent to file an
amicus curiae brief, at which point the Clerk will distribute the petition to
the Court for its consideration upon the expiration of the time allowed for
filing such amicus curiae briefs. If a brief in opposition is timely filed, the
Clerk will distribute the petition, brief in opposition, and any reply brief
to the Court for its consideration no less than 10 days after the brief in op
position is filed, except that if the brief in opposition is filed before the due
date for amicus curiae briefs in support of the petition, and one or more en
tities submits written notification to the Clerk of its intent to file an amicus
curiae brief within five days after the filing of the brief in opposition, the
Clerk will distribute the petition, brief in opposition, and any reply brief
to the Court for its consideration no less than 10 days after the due date
for the filing of such amicus curiae briefs. If no waiver or brief in opposition
is filed, the Clerk will distribute the petition to the Court upon the expira
tion of the time allowed for filing a brief in opposition.

10. Revised Rule 37.6: Disclosure requirements for amicus briefs.

The proposed revision to Rule 37.6—the addition of the requirement that amicus
briefs disclose “whether [counsel for a party] or a party is a member of the amicus curiae,
or made a monetary contribution to the preparation or submission of the [amicus]
brief”—strikes us as highly problematic. For example, under this rule a potential amicus
would be required to check its membership logs to determine whether any of the par
ties, or counsel for any of the parties, is a member—no easy task in many cases. (How
many John Smiths belong to the ACLU?) Further, that information might have no bear
ing on a case, and might be highly personal; we can easily envision instances in which
counsel for one party in a case might be a member of an amicus that filed on the other
side of that same case. The proposal could easily discourage counsel, concerned about
potential embarrassment to their clients, from joining or maintaining membership in
organizations—to the detriment both of the counsel’s associational interests and of the
work of associations. Furthermore, many organizations consider their membership re
cords to be highly confidential.

A separate and more discrete problem we see under the proposed revision is that
there is a latent ambiguity in the requirement that an amicus disclose whether a party
(or counsel for a party) “made a monetary contribution to the preparation or submis
sion of the brief”; although we doubt this is the intent of the proposed revision, argua
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bly a party’s general membership dues in an organization that submitted an amicus brief
helps fund the preparation or submission of the brief.

Thus, we would propose reworking this revised rule as follows:

Except for briefs presented on behalf of amicus curiae listed in Rule 37.4, a
brief filed under this Rule shall indicate whether counsel for a party au
thored the brief in whole or in part and whether such counsel or a party
made a monetary contribution intended to fund the preparation or
submission of the brief, and shall identify every person other than the
amicus curiae, its members, or its counsel, who made such a monetary con
tribution. The disclosure shall be made in the first footnote on the first
page of text.

We would also suggest that the Clerk’s Comment be amended to add at the end the
following sentence:

Such disclosure is limited to monetary contributions that are intended to
fund the preparation or submission of the brief; general membership dues
in an organization need not be disclosed.

In conclusion, we again thank the Court for its consideration of these comments.

Sincerely,

David M. Gossett

Signatories

The following people have asked to join these comments. Affiliations are included
solely for identification purposes.

Donald B. Ayer
Jones Day

Kenneth C. Bass III
Sterne, Kessler, Goldstein & Fox P.L.L.C.

Timothy S. Bishop
Mayer, Brown, Rowe & Maw LLP
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Mayer, Brown, Rowe & Maw LLP

Gregory A. Castanias
Jones Day

Charles G. Cole
Steptoe & Johnson LLP
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Pamela Harris
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Stephen B. Kinnaird
Sidley Austin LLP

Philip Allen Lacovara
Mayer, Brown, Rowe & Maw LLP

Richard J. Lazarus
Georgetown University

Mark I. Levy
Kilpatrick Stockton LLP

Edward McNicholas
Sidley Austin LLP

Timothy P. O’Toole
Public Defender Service for the District of Co
lumbia

George T. Patton, Jr.
Bose McKinney & Evans LLP

Carter G. Philips
Sidley Austin LLP

Andrew J. Pincus
Mayer, Brown, Rowe & Maw LLP

Charles A. Rothfeld
Mayer, Brown, Rowe & Maw LLP

Kevin K. Russell
Howe & Russell, P.C.

Jeffrey W. Sarles
Mayer, Brown, Rowe & Maw LLP

Andrew H. Schapiro
Mayer, Brown, Rowe & Maw LLP

Jay Alan Sekulow
American Center for Law & Justice

Stephen M. Shapiro
Mayer, Brown, Rowe & Maw LLP

Arthur B. Spitzer
ACLU of the National Capital Area

Evan M. Tager
Mayer, Brown, Rowe & Maw LLP

Richard Taranto
Farr & Taranto
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June 5, 2007

The Honorable David F. Levi
Chair, Committee on Rules of

Practice and Procedure
United States District Court

for the Eastern District of California
United States Courthouse
501 I Street, 14th Floor
Sacramento, CA 95814

Dear Chief Judge Levi:

This letter sets out the Department's deep concerns with the Rule 16 proposal that will be
considered by the Standing Committee next week. While the proposal suffers from a number of
practical defects that this letter will address in significant detail, it is worth emphasizing certain
broad points at the outset. The objective of the criminal justice system is to produce just results.
This includes ensuring that the process we use does not result in the conviction of the innocent,
and likewise ensuring that the guilty do not unjustifiably go free. It also includes an interest in
ensuring that other participants in the process - i.e., victims, law enforcement officers, and other
witnesses - are not unnecessarily subjected to physical harm, harassment, public embarrassment
or other prejudice. Over the past several decades, a careful reconciliation of these interests, as
they relate to disclosure of exculpatory and impeachment information, has been achieved through
the interweaving of constitutional doctrine (i.e., Brady v. Maryland, 373 U.S. 83 (1963); Giglio
v. United States, 405 U.S. 150 (1972); Kyles v. Whitley, 514 U.S. 419, 439 (1995)), statutory
directive (i.e., Jencks Act and Crime Victims' Rights Act), and Rules (i.e., Rule 16). The
Advisory Committee on Criminal Rules, Practice and Procedure ("Advisory Committee") now
proposes a dramatic reworking of that balancing, one the Committee itself recognizes will extend
far-beyond current Brady and Rule 16 obligations and would be a significant change in the
current adversary system. Given the breadth of this proposal, it would be reasonable to expect
there to be a well-documented case that this proposal is necessary to solve a fundamental
problem of regular false conviction of the innocent. That is not the case. Instead, what the
Advisory Committee offers is reference to a relatively small number of Brady cases (which needs
to be put in the context of the more than 70,000 federal defendants convicted each year) and the
general supposition of "highly respected practitioners" that change is needed.

In the same way that there is an absence of a compelling justification for such a
significant change, the Committee's report also ignores the very substantial costs additional
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disclosure will impose - costs to the reputational and privacy interests of witnesses, costs in
additional litigation, and, if witnesses become less willing to step forward, costs to society from
the loss of the just conviction of the guilty. These are real costs and ones that both the Supreme
Court and Congress have taken pains to avoid. The Committee offers the proposed rule and its
rejection of a materiality requirement for the disclosure of exculpatory information despite the
fact that the Supreme Court has observed that failure to limit the scope of Brady to material
evidence "would entirely alter the character and balance of our present systems of criminal
justice." United States v. Bagley, 473 U.S. 667, 675 n.7 (1985) (quotation omitted). Similarly,
the Bagley Court declared that a rule eliminating materiality "would impose an impossible
burden on the prosecutor and would undermine the interest in the finality ofjudgments." Id.
Fundamental changes of this magnitude, which contemplate a departure from over forty years of
Supreme Court precedent as well as established statutes and procedural rules, should not be
entered into without significant pause and a corresponding and well-documented need. Because
no such need has been demonstrated, the proposal should not move forward.

It is not simply the lack of an empirical case for change which should give pause, but also
the fact that the Department's new modifications to the United States Attorney's Manual,
("USAM") which address many of the Advisory Committee's concerns regarding the disclosure
of exculpatory and impeachment information, have not yet been given an opportunity to take full
effect. The Department released this new USAM provision only after giving extensive and
serious consideration to the rule amendments circulating in the Committee. In fact, the provision
represents an unprecedented effort on the part of the Department to collaborate with Rule 16
subcommittee members to address their concerns while still preserving the balanced discovery
system sought by Congress.1 The new USAM provision did not merely codify a prosecutor's
constitutional disclosure obligations under the pre-existing Supreme Court precedent but went
further - by expanding the disclosure obligations both in substance and process.2 This new

As stated in the Committee's report, the Committee "applauded" the Department's
efforts to create a new USAM policy that required broad disclosure. In fact, during the drafting
process, the Department obtained the approval of Committee members with respect to the
USAM's coverage of exculpatory information. Although sections of the Committee's report
focus almost exclusively on exculpatory information (s "The need to address the issue in Rule
16" discussion in Committee report), it is the Department's understanding that the Committee
moved forward with the proposed amendment in large part because it disagreed with the
USAM' s coverage of impeachment information.

2 It deserves mention that violating the USAM has serious repercussions: an attorney can
be investigated by the Office of Professional Responsibility ("OPR"), disciplined or dismissed
from the Department, and reported to his or her licensing Bar. A review of OPR investigations
closed on or after January 1, 2002, through the present revealed that seventy investigations led to
a finding of misconduct and the Department taking disciplinary action based on the misconduct.
In addition, there are an additional twenty-one investigations pending before the Department in
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provision is still in its infancy - having only taken effect on October 19, 2006 - and has not yet
been given an opportunity to prove its effectiveness.

These factors are not the sole reasons to counsel against approving the proposal. Indeed,
there are numerous problems with the Advisory Committee's proposed modification to Rule 16.
They include:

As noted above, the proposed amendment is inconsistent with forty years of
Supreme Court precedent as it seeks to obliterate any materiality requirement for
both the disclosure of exculpatory and impeachment material. As the Court stated
in United States v. Agurs, 427 U.S. 97, 112 n. 20 (1976), any effort to focus the
impact of government disclosures on "the defendant's ability to prepare for trial"
deviates from the holding of Brady, which addresses the Court's "overriding
concern" with the justice and accuracy of the finding of guilt. ji. at 112. In
reaching these decisions, the Court has recognized that eliminating the materiality
requirement would "impose an impossible burden on the prosecutor and
undermine the interest in the finality ofjudgements." Bagley, 473 U.S. at 675 n.
7.

The proposed amendment clashes with other provisions of the Rules of Criminal
Procedure, including other portions of Rule 16 itself For example, the
government's disclosure obligations under both Rule 16(a)(1)(E) and 16(a)(1)(F)
are triggered by items that are "material to preparing the defense." Fed. R. Crim.
P. 16(a)(1)(E)-(F). Likewise, Rules 16(a)(2) and 16(a)(3) leave the timing of the
disclosure of non-expert witness statements to the provisions of the Jencks Act, as
does Rule 26.2. The proposed amendment, however, does not even discuss how it
should be reconciled with these provisions, passed by the Advisory Committee's
predecessors and codified by years of federal practice.

The proposed amendment disregards the statutory requirements of the Jencks Act,
18 U.S.C. § 3500, which governs the disclosure of witness statements. This
statute, which has been law for decades, represents the congressional balancing of
the competing interests of witness security and privacy with the defendant's
interest in disclosure, and was intended to prevent defendants from rummaging
through government files for helpftul information. United States v. Palermo, 360
U.S. 353, 354 (1958). The proposed rule, however, utterly disregards that balance
and consigns the statute, and the concomitant congressional balancing of interests
contained in the Act, to a distant memory.

The proposed amendment is inconsistent with discovery procedures which are

which OPR found misconduct and recommended disciplinary action.
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applied every day in most of the federal courts in the United States where the
materiality provisions of the Brady line of cases are applied routinely and
effectively. Moreover, the Advisory Committee overstates the effect of local rules
and practices in district courts across the country, a subject that augurs at a
minimum for further study before enacting such a sweeping modification.

There is no demonstrated need for such a significant change. The Advisory
Committee relies principally on anecdotal evidence and the premise that, given
the nature of the problem, the full scope of disclosure will never be known - an
assertion that is virtually impossible for the government to refute. In contrast to
the Advisory Committee's position, our assessment of the Brady cases raised in
the materials presented by the Committee3 suggests that on average there are less
than two reported federal cases each year that find a Brady violation. This is
hardly evidence of a substantial problem warranting such a fundamental change to
existing practice.

The proposal would sow confusion through the federal legal system by creating
confusion in application, remedy and review. The rule contains little or no
guidance on how it should be applied. For example, the Advisory Committee
makes no effort to define "impeaching," thus subjecting courts and practitioners to
contend with multiple interpretations and leading to virtually unlimited disclosure
obligations on the government to turn over innuendo, hearsay, and rumor, no
matter how remote or speculative. Moreover, the proposal would create further
confusion as to how courts should view violations that are disclosed before trial,
after conviction, on appeal and on collateral review. For instance, the simple
question of what is the proper remedy if a trial judge discovers before trial that a
disclosure is incomplete remains unanswered. What if that discovery is made
after the witness has testified? What if it occurs after a verdict? Should that
verdict be set aside, or does a harmless error analysis apply? If so, what does that
mean for the intended aim to dispense with a materiality requirement? What
standard should be applied on appeal to allegations of a failure to comply with
Rule 16? Does that change if the case is on collateral review? These questions -
and many more - are left unanswered.

The proposal risks treading on the current policy balance between disclosure and
privacy interests and witness protection, while it also clashes with statutes, such as
the Crime Victims' Rights Act ("CVRA") and federal and state rape shield laws,
that are intended to safeguard the rights of crime victims. Congress enacted the
CVRA, for example, to make crime victims full participants in the criminal justice

Our evaluation is based on the cases summarized in an excerpt from the Habeas
Assistance Training Project.



The Honorable David F. Levi
Page 5

system by providing them a procedural mechanism to enforce a number of rights
and protections, including the right to have their privacy protected. Similarly,
Congress has also made it a federal priority to help states combat child abuse and
to promote the reporting and prosecution of rape and sexual assault through the
enactment of rape shield laws and statutes protecting the confidentiality of child
abuse investigative records. These statutes serve the compelling interest of
protecting victims by making it easier for them to report such heinous crimes.
The proposed rule, however, would require disclosure of such information
regardless of its relevance, admissibility or materiality. Likewise, the new rule
conflicts with state statutes, such those in California, that govern the disclosure of
the personnel files of state and local law enforcement officials, as well as federal
practices regarding the release of such information.

The proposal disregards the legitimate interests of the federal government in
protecting the safety and integrity of witnesses, many of whom are private
citizens. The prospect of testifying in a federal criminal trial - regardless of the
type of crime involved - can be frightening and intimidating, and it is difficult and
challenging to secure the cooperation of the victims and witnesses of crime. It is a
sad reality that many witnesses are threatened, harassed or, in some instances,
assaulted or killed by those against whom they are asked to testify. The proposed
rule, however, further threatens these witnesses by requiring the government to
turn over all potential impeaching information, without limits to its admissibility,
materiality or relevance, and then puts the burden upon the government to prove
that witness safety is at risk - a burden that can be difficult to discharge before
any harassment actually takes place. Thus, the proposed rule would ask victims
and witnesses to shoulder an even heavier burden and would detract from
effective law enforcement, all in the absence of a demonstrated need for such a
radical change.

The Department of Justice strongly urges the Standing Committee to reject the Advisory
Committee's proposal in its entirety as there is no justification for such a fundamental change to
existing law. Should the Standing Committee decline to reject this proposal outright, the
Department requests that it send the matter back to the Advisory Committee and direct it to study
this issue further over several years. If, after a careful and studied review of the USAM's impact
on the practice of discovery, the Advisory Committee determines that the USAM provision is not
working, empirical evidence supports the need for a fundamental change, and a rule is required
for achieving the desired results, then, and only then, the Standing Committee should ask the
Advisory Committee to draft a new proposal - one that is consistent with existing law and
Supreme Court precedent, properly balances the policy interests at stake, uses definitive and
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precise language, answers the unanswered questions and addresses the concerns raised in this
letter.4

I. The Proposal Upsets the Purpose, Operation, and Balance of the Current Law

A. The Proposal Is Inconsistent with Supreme Court Precedent

The rule announced in Brady is a constitutional right. Its purpose is to guarantee
defendants the right to a fair trial and sentencing. It ensures that the factfinder can be made
aware of any evidence that is exculpatory or impeaching and material to the factfinder' s decision.
Like many other constitutional guarantees under the Fourth, Fifth, and Sixth Amendments, it has
never been codified. Like other constitutional protections, Brady provides no remedy unless the
defendant shows that the Constitution has been violated. Unlike Rule 16, Brady's purpose is not
to provide discovery - either for trial preparation or plea negotiations. Rule 16 serves that
purpose and does so in a manner that is parallel and reciprocal for both parties. This distinction
between Brady and Rule 16 discovery - reaffirmed in forty years of case law - is fundamental to
the purpose and operation of the rules.

It is axiomatic that "[t]here is no general constitutional right to discovery in a criminal
case." Weatherford v. Bursey, 429 U.S. 545, 559 (1977). Nevertheless, the Supreme Court has
held that the disclosure of certain information is necessary to protect a defendant's right to a fair
trial under the Due Process Clause of the Fifth Amendment.

In Brady, the Court granted a criminal defendant a new sentencing hearing because the
prosecutor had withheld evidence of a co-defendant's confession. The Court held that
"suppression by the prosecution of evidence favorable to an accused upon request violates due

The procedural history begins in October 2003, when the American College of Trial
Lawyers ("ACTL") first submitted a proposal to the Judicial Conference's Advisory Committee
on the Rules of Criminal Procedure ("Advisory Committee") to codify and dramatically expand
the Government's disclosure obligations as set forth in Brady and çjgiio. The Advisory
Committee formed an initial subcommittee to consider the proposal. After its May 2004
meeting, the Advisory Committee agreed to continue its study of the proposal and formed a
second subcommittee. The Department of Justice expressed its opposition to the ACTL proposal
in written and oral submissions to both subcommittees. Despite numerous conference calls, a
series of opposition memoranda, and the government-initiated creation of a policy in the United
States Attorneys' Manual ("USAM") requiring disclosure beyond the constitutionally required
minimum, the subcommittee, over the Department's objection, voted to submit a draft
amendment of Rule 16 to the Advisory Committee which greatly expanded the Government's
disclosure obligations. After a series of revisions, the Advisory Committee, in turn, now presents
new draft amendment language along the same lines to the Standing Committee and requests that
it be published for public comment.
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process where the evidence is material either to guilt or to punishment, irrespective of the good
faith or bad faith of the prosecution." Brady, 373 U.S. at 87. The principle supporting that
holding, the Court explained, is "avoidance of an unfair trial to the accused." Id.

In Giglio, the Court extended Brady to impeachment evidence, holding that the
prosecution violated due process when it failed to disclose that it had promised its key witness
that he would not be prosecuted if he testified at the defendant's trial. The Court reasoned that
"[w]hen the reliability of a given witness may well be determinative of guilt or innocence,
nondisclosure of evidence affecting credibility falls within [the Brady] rule." Giglio, 405 U.S. at
154 (citation and internal quotation marks omitted).

In subsequent cases, the Court has consistently limited Brady to the nondisclosure of
exculpatory and impeachment information that results in the denial of a fair trial by undermining
confidence in the reliability of the jury's finding of guilt or of the resulting sentence. In United
States v. Agurs, 427 U.S. 97 (1976), for instance, the Court emphasized as "a critical point" that
"the prosecutor will not have violated his constitutional duty of disclosure [under Brady] unless
his omission is of sufficient significance to result in the denial of the defendant's right to a fair
trial." j at 108. The Court further explained that, because "[t]he proper standard of materiality
must reflect our overriding concern with the justice of the finding of guilt," a prosecutor's failure
to disclose exculpatory evidence violates the Constitution only "if the omitted evidence creates a
reasonable doubt that did not otherwise exist." I4 at 112 (emphasis added). Notably, the Court
rejected as inconsistent with Brady a standard that would instead "focus on the impact of the
undisclosed evidence on the defendant's ability to prepare for trial." at 112 n.20.

Similarly, in Bagley, the Court considered and rejected the expansion of Brady to reach
nonmaterial, inadmissible information. The Court explained that the purpose of the Brady rule
"is not to displace the adversary system. . . but to ensure that a miscarriage of justice does not
occur." Bagley, 473 U.S. at 675. For that reason, "the prosecutor is not required to deliver his
entire file to defense counsel, but only to disclose evidence favorable to the accused that, if
suppressed, would deprive the defendant of a fair trial." j (footnote omitted). The Court
explained that failure to limit the scope of Brady to evidence that is material "would entirely
alter the character and balance of our present system of criminal justice." j at 675 n.7
(quotation omitted). Such a rule "would impose an impossible burden on the prosecutor and
would undermine the interest in the finality ofjudgments." The Court then reiterated that
"[c]onsistent with our overriding concern with the justice of the finding of guilt, a constitutional
error occurs, and the conviction must be reversed, only if the evidence is material in the sense
that its suppression undermines confidence in the outcome of the trial." at 678 (citation and
internal quotation marks omitted).

Subsequently, in Kyles, the Court explained that "the Constitution is not violated every
time the government fails or chooses not to disclose evidence that might prove helpful to the
defense." 514 U.S. at 436-37 (citing Bagley, 473 U.S. at 675 n.7). A constitutional violation
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occurs only "when the government's evidentiary suppression undermines confidence in the
outcome of the trial." at 434 (citation and internal quotation marks omitted). And in Strickler
v. Greene, 527 U.S. 263, 281 (1999), the Court observed that, while the phrase "Brady
violation' is sometimes used to refer to any breach of the broad obligation to disclose exculpatory
evidence.. . there is never a real 'Brady violation' unless the nondisclosure was so serious that
there is a reasonable probability that the suppressed evidence would have produced a different
verdict." Id. (footnote omitted).

In contrast with this established precedent, the Committee's proposal requires disclosure
of "all information. . . that is either exculpatory or impeaching," without regard to whether its
suppression would deprive the defendant of the benefit of a fair trial. The proposal intentionally
eviscerates Brady's "materiality" requirement and transforms Brady - which is intended to
protect the fairness of trial and to guard against the risk that an innocent person might be found
guilty because the government withheld evidence - into a trial preparation right by providing the
defense with what inevitably will be, under the proposed rule, open file discovery. The Supreme
Court has rejected earlier calls for expanding Brady in this manner, see Agurs, 427 U.S. at 112 n.
20; Weatherford, 429 U.S. at 557, and so should the Standing Committee.

As the case law uniformly recognizes, the purpose of the Supreme Court's Brady line of
cases is to protect the fairness of criminal trials, not to provide defendants with an additional
discovery tool for assisting in trial preparation. Rule 16 - which already overlaps with Brady in
areas other than witness statements - serves this latter purpose. As the Court explained, any
broader right - such as the one currently proposed - would fundamentally alter the character and
balance of our present systems of criminal justice. Bagley, 473 U.S. at 675 n.7 (quotation
omitted).

B. The Proposal Is Inconsistent with Rule 16

The concept of materiality is a fundamental part of Rule 16 which governs discovery and
inspection of evidence in federal criminal cases. The Notes of the Advisory Committee to the
1974 Amendments expressly state that in revising Rule 16 "to give greater discovery to both the
prosecution and the defense," the Committee had "decided not to codify the Brady Rule." Fed.
R. Crim. p. 16 advisory committee's note. The Committee noted, however, that "the requirement
that the government disclose documents and tangible objects 'material to the preparation of his
defense' underscores the importance of disclosure of evidence favorable to the defendant." jçj,

The elimination of the materiality requirement is contrary to the Committee's existing
discovery policy, the tenants of the other provisions of Rule 16, and the discovery practice
occurring every day in courts throughout the country. For example, current Rule 16(a)(1)(E)
requires disclosure of books, papers, documents, data, etc. if "the item is material to preparing
the defense." Fed. R. Crim. P. 16(a)(1)(E)(I) (emphasis added). Similarly, Rule l6(a)(1)(F)
requires disclosure of reports of scientific tests or experiments if "the item is material to
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preparing the defense...." Fed. R. Crim. P. 16(a)(1)(F)(iii) (emphasis added). The proposed
rule ignores the fact that Rule 16 already provides for significant discovery. It ignores the fact
that Rule 16 already overlaps with Brady by requiring the Government to disclose documents,
objects, and reports that are "material to preparing the defense." Fed. R. Crim. P. 16(a)(1)(E)(I).
It ignores the fact that the Committee recognized this overlap and intentionally decided not to go
further. Fed. R. Crim. P. 16 advisory committee's notes. It ignores the fact that Rule 16
explicitly excludes non-expert witness statements from its scope - a protection granted to both
parties - and, instead, recognizes that their disclosure and the timing of their disclosure is
entrusted to the Jencks Act. $ Fed. R. Crim. P. 16(a)(2)-(3) (reaffirming that the Jencks Act is
the exclusive means for compelling the disclosure of statements of government witnesses for
impeachment purposes). It ignores the policy underlying these rules - the unfortunate but real
world fact that the premature disclosure of witness statements increases the risk of witness
intimidation and creates opportunity for the opposing party to script the testimony of their
witnesses in response - all of which taints the integrity of the trial itself.

The notion, suggested in Committee meetings and materials and by the ACTL in its
original submission to the Committee, that the materiality requirement of Brady and Giglio is
appropriate only in the context of appellate review or "cannot realistically be applied by a trial
court facing a pre-trial discovery request" is simply false. The plain language of Rule 16,
coupled with existing policy and practice demonstrates that not only is it possible to assess
materiality accurately before trial but it is in fact done on a daily basis and has been codified in
the current rules. The Committee's report also incorrectly suggests that the decision not to
require disclosure of exculpatory evidence within Rule 16 creates an "anomaly" within the Rules
of Criminal Procedure. It is the proposal that would create an anomaly within the rules because it
threatens to change Rule 16's status as a limited rule requiring disclosure of material evidence
and aims to drastically alter the provisions so that the government is effectively turned into an
investigative agent for the defense.

C. The Proposal Is Inconsistent with the Jencks Act and Rule 26.2

The Jencks Act and Federal Rule of Criminal Procedure 26.2 control the disclosure of
non-expert witness statements and reports. The Jencks Act provides:

After a witness called by the United States has testified on direct examination, the
court shall, on motion of the defendant, order the United States to produce any
statement (as hereinafter defined) of the witness in the possession of the United

Rule 26.2 was drafted to include the substance of the Jencks Act within the Criminal
Rules. This Rule applies equally to the prosecution and defense as it allows either party to move
for the production of any statement of a witness, other than the defendant, who has testified, that
is in the possession of the non-moving party and that relates to the subject matter of the witness's
testimony. Fed. R. Crim. P. 26.2.
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States which relates to the subject matter as to which the witness has testified.

18 U.S.C. § 3500(b). The Jencks Act balances the importance of disclosure in contributing to
accurate determinations regarding guilt and punishment against the costs of offering open access
to defendants of the government's investigative files. Compare Goldberg v. United States, 425
U.S. 94, 104 (1976) (noting that "[t]he House committee expressed its goal as that of preventing
defendants from 'rummag[ing] through confidential information containing matters of public
interest, safety, welfare, and national security.") (quoting H.R. Rep. No. 700, at 4), yffl id. at
107 (describing the Jencks Act as "'designed to further the fair and just administration of
criminal justice" by requiring disclosure of certain witness statements) (quoting Campbell v.
United States, 365 U.S. 85, 92 (1961)). The Act and the procedural rule designed to implement it
achieve this balance by requiring the disclosure of only those witness statements that fall within
their relatively narrow definition and only after the witness testifies.

In a Supreme Court case decided shortly after the enactment of the Jencks Act, the Court
stated: "The Act's major concern is with limiting and regulating defense access to government
papers, and it is designed to deny such access to those statements which do not satisfy [the
definition of statement], or do not relate to the subject matter of the witness' testimony."
Palermo v. United States, 360 U.S. 343, 354 (1959) (emphasis added). In keeping with these
concerns, the Palermo Court described how certain materials if disclosed as impeachment
information would defeat the purpose of the Act:

One of the most important motive forces behind the enactment of this legislation
was the fear that an expansive reading of Jencks would compel the
undiscriminating production of agent's summaries or interviews... [It would be]
grossly unfair to allow the defense to use statements to impeach a witness which
could not fairly be said to be the witness' own rather than the product of the
investigator's selections, interpretations, and interpolations.

Id. at 350.

The Committee's proposal is inconsistent with the stated purpose of the Jencks Act -
limiting and regulating defense access to government papers - in that its enactment essentially
mandates disclosure akin to open file discovery. Requiring disclosure of all impeachment
information, without regard to its evidentiary value or significance, is so sweeping that
prosecutors will have little choice but to provide open file discovery. $ jnfia pp. 15-16
(discussion of breadth of rule). The proposal also threatens to disrupt the delicate balance of
interests achieved in the Act - the defendant's right to disclosure versus the government's
interest in protecting against unfettered access to government files. In addition, the proposal
contradicts the Court's reasoning in Palermo - to protect witnesses from improper impeachment.
Moreover, the Committee's proposal contains no mention of Rule 26.2, which contains the
current procedures for witness statement disclosures. Thus, the proposal creates yet another
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inconsistency within the Rules without any attempt to reconcile these provisions.

Moreover, Congress recognized the risks and difficulties involved in testiFying against a
criminal defendant when it adopted the policy embodied in the Jencks Act that as a matter of law
protects government witnesses, their identities, and their statements until they testify. This
protection against premature disclosure of identifying information exists without the government
carrying any additional burden of proving that the safety of a witness is endangered. The
Committee's proposal would reverse that policy and expand the government's obligation to
disclose information to a defendant to such a degree that the identity of government witnesses
would have to be disclosed weeks before trial is scheduled to begin and potentially months
before the witness testifies unless a court concludes that the prosecutor has met her burden to
show that safety concerns exist. This would, without question, put witnesses and their families at
greater risk - in direct contravention of the stated policy objective of the Jencks Act.

D. The Proposal Is Inconsistent with Criminal Discovery Practices in Most
Federal Courts

In July 2004, the Advisory Committee requested that the Federal Judicial Center ("FJC")
study and report on the local rules of the U.S. district courts, state laws, and state court rules that
address the disclosure principles contained in Brady. What the FJC report6 revealed was that
most federal districts did not codify any aspect of Brady in local rules, orders, or even in
customary procedures before the court. Nevertheless, the Advisory Committee points to the
existence of some local rules, orders, and procedures to augment its argument for an amendment
to Rule 16. According to the Committee, the local rules that govern Brady disclosures vary
widely from one district to another; thus, the Committee argues, the proposed changes to Rule 16
will create consistent prosecutorial obligations throughout the federal system.

What the Committee fails to recognize is that while some7 district courts have adopted
local rules or some other prevailing standard to address Brady disclosures, none of those local

6 This report is titled, "Treatment of Brady v. Maryland Material in United States District
and State Courts Rules, Orders and Policies." Although the Advisory Committee notes that FJC
will release an updated report in 2007, at the time of writing this letter we had available to us
only the 2004 FJC report and 2005 supplement data.

The FJC Report notes that thirty, or approximately one-third, of the ninety-four district
courts have some form of a local rule, order or procedure addressing the disclosure of Brady
material. In a memorandum from John K. Rabiej to the Brady subcommittee containing
supplemental data to the FJC Report, the District of the Northern Mariana Islands is cited as
another example of a district court with a local rule addressing Brady obligations. Memorandum
from the Rules Comm. Support Office of the Admin. Office of the U.S. Courts to the Brady
Subcomm. 1 (Mar. 2, 2005).
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rules accomplish this task with the breadth that the proposed revisions to Rule 16 seek to
implement. The three orders8 that require disclosure, "without regard to materiality," of all
evidence "within the scope of Brady" have separate provisions for disclosure of Giglio
information9 that do not expressly waive the materiality requirement. None of the other local
rules come even remotely close to the proposed amendment's breadth. Thus, with respect to
exculpatory evidence, the proposed rule, which does away with the materiality requirement, is
broader than local rules or orders in 97% (91 out of 94) of federal districts; and with respect to
impeachment evidence, the proposed rule is broader than any of the local rules or orders in all 94
federal districts.

In addition, the Committee appears to overstate the impact of the local rules, orders, and
procedures that currently are in effect. First, the report examined any rule or order addressing the
disclosure of favorable evidence. Many of these orders appear to apply only to the practice
before a particular magistrate or judge, and thus, do not have the force and effect of a local rule
applying to all of the criminal cases in a district.'0 Second, many of the orders refer to disclosure
of "Brady" information, which necessarily includes a materiality requirement unless it states
otherwise. ' Others contain express language indicating that the evidence must be material.12

8 These orders include: M.D. Ala., S.D. Ala., and N.D. Fla.

For instance, the local rules for the Southern District of Alabama provide for the
disclosure of Giglio material defined as "[t]he existence and substance of any payments,
promises of immunity, leniency, preferential treatment, or other inducements made to prospective
witnesses, within the scope of United States v. Giglio." S.D. Ala. R. 16.13(b)(1)(c). The Middle
District of Alabama has a standing order on criminal discovery with identical language, which
can be found at: http ://www.almd.uscourts.gov/Web%200rders%20&%2OInfo/Criminal%20
Discovery%2OGeneral%200rder.htm (last visited Feb. 23, 2007). The Northern District of
Florida employs the same language in its Rule 26.3(D)(2). N.D. Fla. R. 26.3(D)(2) (West 2004).

10 For example, the report lists: D. Idaho, Magistrate Procedural Order; E.D. Teim.,
Magistrate Criminal Scheduling Order; W.D. Mo., Magistrate Judge Procedural Order; N.D. Ga.,
Magistrate Judge Order; M.D. Ga., Standard Pretrial Order; W.D. Ky., Magistrate Arraignment
Order; D. Nev., Joint Discovery Statement; S.D. W. Va., Arraignment Order and Standard
Discovery Request. The District of Nevada's Joint Discovery Statement is only customary,
however, and not required of the parties.

"These orders include: D. Neb., W.D. Mo., E.D. Tenn., W.D. Tex., M.D. Ga., N.D. Ga.,
S.D. Fla., D. Conn., D. Vt., ND. W. Va., M.D. Tenn., D. N.M., N.D. N.Y., and W.D. Okla.

12 D. Nev., Joint Discovery Statement ("suppression by the prosecution of evidence
favorable to an accused, . . . violates due process where the evidence is material either to guilt of
punishment."); D. Idaho Procedural Order ("[d]isclose all material evidence within the scope of



The Honorable David F. Levi
Page 13

While there may be a legitimate reason to regularize the practice of how the government
handles disclosures of impeaching and exculpatory information, the proposed revisions to Rule
16 do not offer a workable solution. In essence, the Committee wants a prosecutor to disclose
any impeachment material regardless of materiality - a standard vastly different from each
district that has addressed the Brady disclosure requirements within its local rules.

Moreover, while the FJC studied and reported on which federal district and state courts
adopted formal rules or standards for guiding prosecutors' disclosure obligations under Brady,
the FJC report did not assess local compliance with or the success of these rules or the
consequences for violating them. Before the Standing Committee publishes for public comment
a rule that is broader than any of the local rules and threatens to disrupt the adversarial balance in
the federal criminal justice system, it should ask the Advisory Committee to conduct thorough
research on the effectiveness of these local rules in practice.

E. The Proposal Is Unnecessary

The proposed amendment would not only be a fundamental deviation from current law,
precedent and practice, but it is also entirely unnecessary. The Supreme Court has issued a series
of rulings over the four decades since Brady was decided that clearly define the scope of the
Brady rule. Accordingly, no further clarification or codification of those responsibilities is
warranted.

Moreover, contrary to the Committee's position, there is no demonstrated need to change
the rules. The Committee cites anecdotal evidence from the ACTL and the College's Federal
Criminal Procedure Committee to suggest that the lack of guidance to prosecutors in the form of
a rule results in the improper restriction of or outright refusal to disclose exculpatory information.
In addition, the Committee points to cases summarized in its materials where Brady evidence
was not disclosed as evidence of a significant problem. The Committee cites this small number
of federal cases as proof that a substantial problem exists and then, presumably recognizing the
weakness of the empirical support for its argument, suggests that "a true measure of the scope of
the problem" cannot be known because "[tjhe defense is, by definition, unaware of exculpatory
information that has not been provided by the government." "The need to address the issue
in Rule 16 "discussion in Committee's report).

In essence, the Committee's position is that there is no possible way to measure the scope
of the problem and thus there is no possible way to know whether anything other than its
proposed rule is sufficient to remedy the problem. This puts the Government in the impossible
position of trying to argue against an irrefutable point because if there is no possible way to know

Brady. . .); W.D. Wash. ("provide. . . evidence favorable to the defendant and material to the
defendant's guilt or punishment."); and D. N.H. ("[t]he government shall disclose any evidence
material to issues of guilt or punishment. .
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whether sufficient cause exists for the dramatic remedy suggested by the Committee's proposed
rule amendment, then there is equally no way to argue against the Committee's declaration.

Fortunately, there is hard data, and it does not mesh with the Committee's account of
Brady violations in the federal criminal justice system. The government has studied and
evaluated the list of cases set forth in the Habeas Assistance Training Project's "Successful Cases
Under Brady v. Maryland" (circulated by the Advisory Committee) and determined that it does
not demonstrate a need to change the federal rules. The majority of these cases are based upon
state prosecutions.'3 Specifically, 58 of the 106 cases listed under the Court of Appeals section
are based upon state prosecutions that do not provide a basis for a change to the federal rules.
The remaining 48 cases are federal prosecutions which span 40 years - an average of less than
two cases per year. Even recognizing that this list is not comprehensive, it is hardly
overwhelming. If there were a systemic Brady problem in the federal system, one would expect
the list to include many more cases.

Further the majority of the cases listed involve impeachment Brady evidence, rather than
exculpatory Brady evidence. Most impeachment information is covered by the Jencks Act. As
with all witness statements, the proposal requiring the disclosure of this information "[no] earlier
than 14 days before trial" directly conflicts with the Jencks Act. And it does so without any
reason to believe that it would solve the "problem" it claims to address.

There is also no reason to believe that the proposal will be a more effective rule than the
combined force of Brady and the Jencks Act - which already requires material impeachment and
exculpatory evidence to be disclosed, just later. The errors described in the cases are regretful,
however it is not at all clear that they would have been less likely to occur under the proposal. In
short, the best way to address Brady error is to reverse any conviction tainted by it and to grant a
new trial. The Constitution already provides this remedy and proposed amendment to Rule 16
cannot improve upon it.

II. The Proposed Rule Would Create Confusion

A. Widely Broad and Undefined Language Creates Confusion for Application
and Will Lead to Open File Discovery

The proposed rule states that: "Upon a defendant's request, the government must make

' Considering that this proposed rule of federal procedure would only have effect in the
federal system, the extent of a problem with state prosecutors' failure to disclose exculpatory
information is irrelevant. Moreover, as the Committee notes in its report, while most states have
statutes and rules governing disclosure, the states nonetheless appear to shoulder the vast
majority of violations.
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available all information14 that is known to the attorney for the government. . . that is either
exculpatory or impeaching" (emphasis added). The proposed committee notes make clear that
disclosure is not limited to "material" information, but rather prosecutors must disclose "all
exculpatory or impeaching information." The sweeping language contained in the proposed rule
is designed to eliminate any prosecutorial decision-making in the disclosure of evidence. It is the
Departments's firm belief that some prosecutorial filtering is not only necessary in the pursuit of
justice, but also consistent with volumes of history and precedent supporting the proposition that
prosecutors are in the proper position to make these evaluations of materiality. Fed. R. Crim.
P. 16(a)(1)(E)-(F) (entrusting prosecutors to disclose certain documents, papers, books, scientific
reports or tests when the item is "material to preparing the defense"); Kyles, 514 U.S. at 439
(noting that the prosecutor at "some point [has] to determine when [he/she] must act" by making
"judgment calls about what would count as favorable evidence" in light of the "existing or
potential evidentiary record"); United States v. Causey, 356 F. Supp. 2d 681, 689-90 (S.D. Tex.
2005) ("[P]rosecutor is duty bound to become informed about available information and to
evaluate the cumulative effect of all the evidence withheld from the defendants."); see also
Strickler 527 U.S. at 283 n.23 (noting that the defense counsel may "reasonably rely" on the
prosecutor's representation that disclosure included all relevant exculpatory materials); United
States v. Evanchik, 413 F.2d 950, 953 (2d Cir. 1969) ("[T]he assurance by the government that it
has in its possession no undisclosed evidence that would tend to exculpate defendant justifies
denial of a motion for inspection that does not make some particularized showing of materiality
and usefulness.").

Also notably absent from the proposed rule and committee notes is any attempt to define
the term "impeaching."15 The problem with the expansive language chosen by the Committee is
that it is subject to multiple interpretations and is broad enough to encompass virtually any
information that might be used to challenge a witness' testimony. Without substantial guidance
on what information is considered "impeaching," a prosecutor's disclosure obligations will have
no bounds.

A review of how federal courts have defined impeachment makes clear that in the
absence of a precise or narrowed definition, the proposed language will generate confusion,
inconsistency, and limitless disclosure. In federal courts, impeachment has been defined as that
which contradicts, see Klonski v. Mahlab, 156 F.3d 255, 270 (1st Cir. 1998), attacks a witness'

14 The Rules Committee voted 7-4 in favor of stating the rule in terms of "information"
rather than "evidence." The Department of Justice and some members of the subcommittee
continue to favor the term "evidence" in the rule and the committee note.

IS The Committee report expressly states that it has made no attempt in the rule or
committee notes to define the term "impeachment." ( "Scope of required disclosure"
discussion in Committee Report).
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credibility, see United States v. Conroy, 424 F.3d 833, 837 (8th Cir. 2005), reveals the bias or
interest of a witness, see Berry v. Oswalt, 143 F.3d 1127, 1132 (8th Cir. 1998), and provides a
reason to disbelieve all or some of a witness' testimony, see United States v. Leary, 378 F. Supp.
2d 482, 491 (D. Del. 2005). Black's Law Dictionary defines "impeachment of [a] witness" as the
calling into "question the veracity of a witness. . . or the adducing of proof that a witness is
unworthy of belief." Black's Law Dictionary 753 (6th ed. 1990). In the absence of
additional guidance, prosecutors considering these varied definitions of impeachment will feel
compelled to disclose anything that casts any doubt on anything that any witness has to say.16
Essentially, the rule requires limitless, open-file disclosure, including a prosecutor's own
thoughts about a witness as explained in a prosecution memo or email.

The rule would require the government to disclose not only evidence but all hearsay,
innuendo, and rumor no matter how remote or speculative. As the proposed committee note
indicates, "[t]he rule contains no requirement that the information be 'material' to guilt... [but
rather] requires prosecutors to disclose to the defense all exculpatory or impeaching information.

without further speculation as to whether this information will ultimately be material to guilt."
While the Supreme Court has held that information that would not be admissible at trial is not
covered by the requirements of Brady and need not be disclosed unless it would lead to the
discovery of admissible evidence, Wood v. Bartholomew, 516 U.S. 1, 5-6 (1995) (per curiam)
(noting that the state was not required by Giglio to disclose to defendant inadmissible polygraph
evidence concerning a key prosecution witness), the proposed rule eliminates this consideration.

Without a well-defined materiality requirement limiting the required disclosure,
prosecutors will be compelled to provide the defense with their entire investigative file for fear
that a conviction would be reversed if immaterial impeachment information goes undisclosed.
Instead of assuming this risk, prosecutors will operate as they almost always do - erring on the
side of disclosure - and will quickly learn that the only way to ensure compliance with the
proposed rule is to turn everything over. The proposed rule, therefore, essentially codifies the
fishing expedition that courts consistently have warned against. See generally Bowman Dairy
Co. v. United States, 341 U.S. 214, 221 (1951) (invalidating a "catch-all provision" in
defendant's Rule 17 subpoena on the basis that it was "not intended to produce evidentiary
materials" but instead was "merely a fishing expedition"); United States v. Cuthbertson, 630.
F.2d 139, 144 (3d Cir. 1980) (citation omitted) (stating that under Rule 17 "[t]he test for
enforcement is whether the [Rule 17] subpoena constitutes a good faith effort to obtain identified
evidence rather than a general 'fishing expedition' that attempts to use the rule as a discovery
device") (citations omitted); United States v. White, 450 F.2d 264, 268 (5th Cir. 1971) (noting

16 For instance, under the current Giglio rubric, prosecutors need not turn over
impeachment information for unimportant government witnesses when their "reliability. . . [is
not] determinative of guilt or innocence." 405 U.S. at 154. Under the proposed rule, this all
changes as prosecutors will now need to disclose any impeaching information regardless of its
insignificance. A failure to do so may result in a new trial.
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that while Rule 16 does not require the defendant to designate the materials sought, "it would
seem that the defendant should not be allowed to conduct a fishing expedition"); United States v.
Sermon, 218 F. Supp. 871, 872-73 (D. Mo. 1963) (stating that although fishing expeditions are
the standard in a civil action, they are not allowed in criminal actions where only limited
discovery is permissible).

The breadth of the proposed rule will also raise national security and foreign policy
concerns in some cases. This can be demonstrated by considering a prosecution of an alleged
terrorist suspect. The government may have cooperating witnesses that apply to the particular
prosecution and also to ongoing intelligence gathering. Moreover, multiple foreign law
enforcement agencies may be involved in the investigation of the case. Under the proposed rule,
the government may have to disclose the identities of all the cooperating witnesses and foreign
witnesses interviewed by foreign law enforcement agencies, even if the government ultimately
makes the decision not to use the testimony at trial for national security, foreign relations, or
other reasons. Under the proposed rule, the government may have to disclose information on
these witnesses from any foreign law enforcement source regardless of whether the information
is material to preparing the defense. It is evident from this one example that the government's
attempt to meet this increased burden would implicate serious national security and foreign
policy concerns, a topic about which the Committee's proposal says virtually nothing.

B. Disparity and Confusion for Review and Remedy

The proposed rule creates confusion for both trial and appellate courts in determining the
proper standard on review and the appropriate remedy for violations. This confusion occurs
regardless of when, in the course of the proceedings, a prosecutor's failure to disclose
impeachment material manifests itself. The questions raised by the proposal encompass every
stage of the judicial proceedings. For instance, if in the middle of trial, the trial judge determines
that impeachment material was withheld for a witness that already testified, what is the proper
remedy? Should the trial judge recall the witness to afford the defendant an opportunity to use
the impeachment material? Or should the trial judge assess whether the withholding of the
impeachment material was harmless error? If so, how is the hanniess error analysis different
than a review for materiality? What if the withheld impeachment material was discovered after a
jury reached a guilty verdict but before sentencing? Should the unanimous verdict of twelve
jurors be overturned even when the impeachment information was not material? What if the
rules violation is first discovered when the case is on direct appeal or on a petition for habeas
review - what is the proper standard to apply then?

Under the proposal, additional questions surface when evaluating the importance of the
withheld information with respect to the proper remedy. Would a new trial be required when the
testimony of a witness, who would have been impeached but for the prosecutor's failure to
disclose impeaching information, was corroborated by additional testimony? What if the
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suppressed impeachment evidence merely furnished an additional basis on which to impeach a
witness whose credibility was already greatly diminished on cross examination? In the case of a
rules violation, when, if ever, is the materiality of the undisclosed information relevant?

1. Harmless Error Under Rule 52 Versus Review for Materiality'7 on
Direct Appeal

The proposed rule creates confusion (not to mention, disparity) in the way government
suppression of impeachment information will be reviewed on direct appeal. The standard of
review for appeals raising Brady violations - materiality review - is not the same as the standard
contained in Rule 52 applicable to rules violations, which is harmless error review.

Different standards of appellate review apply to Brady claims and claims under Rule 16.
Courts of appeals generally review Brady claims de novo. See, e.g., United States v. Blanco, 392
F.3d 382, 387 (9th Cir. 2004); United States v. Wooten, 377 F.3d 1134, 1141-42 (10th Cir.
2004); United States v. Tarwater, 308 F.3d 494, 515 (6th Cir. 2002); United States v. Kates, 174
F.3d 580, 583 (5th Cir. 1999) (per curiam).'8 However, courts of appeals review Rule 16
decisions for abuse of discretion. United States v. Lanoue, 71 F.3d 966, 973 (1st Cir. 1995)
(noting that under Rule 16, defendant must show that the trial court abused its discretion),
abrogated on other grounds by United States v. Watts, 519 U.S. 148 (1997); accord, e.g., United
States v. Duvall, 272 F.3d 825, 828 (7th Cir. 2001); United States v. Clark, 957 F.2d 248, 251
(6th Cir. 1992).

Under Brady, due process is violated if the defendant can meet his burden to show that
the government suppressed "material" favorable evidence. "[T]he materiality standard for Brady
claims is met when 'the favorable evidence could reasonably be taken to put the whole case in
such a different light as to undermine confidence in the verdict." Banks v. Dretke, 540 U.S. 668,
698 (2004) (citation omitted). That is, the defendant must demonstrate a reasonable probability
that had the information been properly disclosed, the result of the proceeding would have been
different. Kyles, 514 U.S. at 433-34; see also United States v. Payne, 63 F.3d 1200, 1209 (2d
Cir. 1995) ("[T]he defendant is required to show more than just that the error was not harmless

17 The Committee prepared and presented research on the different standards of review
used to assess Brady violations and rules violations on direct appeal.

18 Some circuits review motions for new trial, including those raising Brady claims, for an
abuse of discretion. See, e.g., United States v. Garcia-Tones, 341 F.3d 61, 70 (1st Cir. 2003);
United States v. Chorin, 322 F.3d 274, 277, 282 (3d Cir. 2003); United States v. Gary, 341 F.3d
829, 832 (8th Cir. 2003); United States v. Gil, 297 F.3d 93, 101 (2d Cir. 2002); United States v.
Bender, 290 F.3d 1279, 1284 (11th Cir. 2002); United States v. Ross, 245 F.3d 577, 584 (6th Cir.
2001); United States v. Wilson, 237 F.3d 827, 83 1-32 (7th Cir. 2001).
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beyond a reasonable doubt."). Once the defendant meets his burden of showing that a due
process violation has occurred, reversal is appropriate and there is no further harmless error
analysis. Kyi, 514 U.S. at 435 ("[O]nce a reviewing court * * * has found constitutional error
[under the materiality standard] there is no need for further harmless-error review.").

In contrast to the well-established standard of review for Brady claims, Federal Rule of
Criminal Procedure 52(a) provides for harmless error review for a properly preserved claim of a
rules violation and plain error review for those that are not.19 Fed. R. Crim. P. 52(a). For
properly preserved claims, after the defendant establishes that a rules violation occurred, the
government bears the burden of proving that the error was harmless - that is, that any error did
not affect the defendant's substantial rights.20 $ United States v. Vonn, 535 U.S. 55, 62
(2002). Reversal is not required where the Government meets this burden. United States v.
Phillip, 948 F.2d 241, 250 (6th Cir. 1991). Moreover, because Rule 16 error is non-
constitutional, the government only has to prove that a Rule 16 violation is harmless by a
preponderance of the evidence. United States v. Hicks, 103 F.3d 837, 842 (9th Cir. 1996).21

Claims of rules violations that are not properly preserved in the trial court are reviewed
on appeal for plain error. Fed. R. Crim. P. 52(b). When rules violations are reviewed for plain
error, the defendant carries the burden of establishing that the error affected his substantial rights.
United States v. Vonn, 535 U.S. 55, 62-63 (2002) (citations omitted) ("[T]he defendant who sat
silent at his trial has the burden to show that his 'substantial rights' were affected."); United
States v. Olano, 507 U.S. 725, 733 (1993). Moreover, because relief on plain error review is
discretionary, the defendant bears the additional burden of convincing the court that the error
"seriously affected the fairness, integrity or public reputation ofjudicial proceedings." Vonn,
535 U.S. at 63 (quotation marks, brackets, and citations omitted).

20 With respect to whether the proposed rule would alter the standard of review, the
Committee admitted in its report that there is "sufficient variation in law at the circuit level that
the picture is not entirely clear." In fact, the report continues stating that "[m]any circuit
decisions.. . hold that the defendant seeking relief on appeal from a discovery violation must
always show prejudice." (S "Effect on appellate review and collateral attack" discussion in
Committee report). Thus, for the defendants in those circuits, a prosecutor's violation of the
proposed rule requiring disclosure will require the defendant to meet the same burden of proof as
a Brady violation.

21 If the defendant failed to object in the district court to the suppression of evidence, the
analysis on appeal will be the same under Brady and Rule 16. In this instance, the defendant
must prove that there was plain error under Federal Rule of Criminal Procedure 52(b). Rule
52(b) requires defendants to show that the error was plain, that it "affected the defendant's
substantial rights," and that it "seriously affected the fairness, integrity or public reputation of
[judicial proceedings]." Compare United States v. Quiroz, 374 F.3d 682, 684 (8th Cir. 2004)
(Brady claim); United States v. Crayton, 357 F.3d 560, 569 (6th Cir. 2004) (same); and United
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Assuming, then, that the government suppressed impeachment information and that the
defendant properly raised the issue before the district court, the question raised by the proposal is
whether a failure to disclose impeachment information would be reviewed on appeal for harmless
error under Rule 52 or whether it would be reviewed for materiality using a Brady analysis.
Take for instance, the government's failure to disclose portions of a prosecution memorandum
that contain initial skepticism about a key government witness' credibility - how should an
appellate court evaluate a properly preserved claim that the prosecutor failed to disclose this
impeachment information? Should the burden rest with the defendant to show that the
information regarding the witness' credibility was material or should it rest with government to
show that any resulting prejudice was more probably than not harmless? Notwithstanding the
different language used in these different standards, it is hard to fathom an occasion where failure
to disclose nonmaterial impeaching information would be grounds for reversal under the
harmless error standard. What if the withheld impeachment information was that a key
prosecution witness in a domestic violence case received anger-management counseling ten years
earlier? Would an appellate court ever have the occasion to reverse a case such as this where the
information withheld was not material? When, if ever, would the withholding of nonmaterial
impeaching information affect a defendant's substantial rights? The rule fails to address these
questions and raises the specter of a risk of creating substantial confusion in district and appellate
courts.

2. Questions for Collateral Review

The harmless error standard used for determining whether a petitioner is entitled to habeas
corpus relief is whether the trial error "had substantial and injurious effect or influence in
determining the jury's verdict." Brecht v. Abrahamson, 507 U.S. 619, 623 (1993) (quotation
omitted). The Supreme Court has defined trial errors as constitutional violations that "occur[]
during presentation of the case to the jury" and are amenable to harmless error analysis because
they "may. . . be quantitatively assessed in the context of other evidence presented in order to
determine [the effect it had on the trial.]" Arizona v. Fulminante, 499 U.S. 279, 307-08 (1991).

As an initial matter, rule violations generally cannot be the basis for habeas relief because
they are not constitutional violations.22 While this is generally the case, the Committee fails to

States v. Vinyard, 266 F.3d 320, 331 (4th Cir. 2001) (same), United States v. Navarro, 90
F.3d 1245, 1259 (7th Cir. 1996) (Rule 16).

22 The Committee initially argued that changes to Rule 16 will not create confusion for
collateral review because a violation of the proposed Rule 16 amendment is not constitutional
and therefore cannot be the basis for habeas relief The Committee's most recent report,
however, states that nonconstitutional claims, such as a Rule 16 violation, can be raised if "the
error is a 'fundamental defect which inherently results in a complete miscarriage of justice [or]
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contemplate the quasi-constitutional position that the proposed Rule 16 amendment occupies. At
the very least, defense attorneys will craft arguments that the Rule 16 amendment is grounded in a
defendant's constitutional right to a fair trial - after all, the initial ACTL proposal sought to codif'
the constitutional rule of Brady - and, thus, habeas review would be proper when a prosecutor
fails to deliver impeaching information.

As is evident from the above series of unanswered questions, the proposal raises
substantial questions that have the potential to cause a great impact on cases in all phases of
adjudication and review. Before a proposal of this magnitude should be published, these
questions, at the very least, should be raised and considered, with definitive answers provided so
that the public can understand the precise implications of the proposal being offered.
III. The Proposal Destabilizes the Current Policy Balance in Relation to Privacy Interests

and Witness Protection

A. Legitimate Privacy Concerns

Proponents of the proposal have not adequately considered how the proposal will interact
with the underlying policies of other laws and established rules in the federal system.
Specifically, they have failed to reconcile the proposal with policies that have at their core the
protection of individuals' privacy interests. The broad and far-reaching language contained in the
proposal ensures an unmanageable divide between the competing policy interests of privacy rights
and a defendant's right to a fair trial. This section will cover four such policies: (1) the Crime
Victims' Rights Act; (2) child protection laws; (3) rape shield laws; and (4) police officer
protection laws. These listed items are not intended to be exhaustive of all the privacy interests
potentially compromised by the proposal, but rather are mere examples of the important conflicts
that will arise if the proposal were enacted in its current form.

1. Protection of Victims' Rights

The Crime Victims' Rights Act ("CVRA"), codified at 18 U.S.C. § 3771, provides that a
crime victim has "[t]he right to be treated with fairness and with respect for the victim's dignity
and privacy." 18 U.S.C. § 3771 (a)(8). The objective behind the eight victims' rights delineated
in the CVRA is to balance the rights provided to the accused and make crime victims independent
participants in the criminal justice system. H.R. Rep. No. 108-711, at 3-4, reprinted in 2004

an omission inconsistent with the rudimentary demands of fair procedure." ( "Effect of
appellate review and collateral attack" discussion in Committee report (quoting Hill v. United
States, 368 U.S. 424, 428 (1962)). The Committee report then summarily states that these
standards should be "similar" to the principles the Court articulated in the Brady line of cases
(emphasis added). Based on this assumption, the Committee report concludes that the adoption
of the amendment would have no effect on collateral proceedings. ($ "Effect of appellate
review and collateral attack" discussion in Committee report). There is confusion already.
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U.S.C.C.A.N. 2274, 2276-77; 150 Cong. Rec. S4260-0l (daily ed. Apr. 22, 2004) at S4265
(statement of Sen. Kyl) ("We are not trying to take one single right away from any defendant.
That would be wrong under our system. But we do think it is time to balance the scales of
justice."); see also Kennav. U.S. Dist. Court for the Cent. Dist. of Cal., 435 F.3d 1011, 1016 (9th
Cir. 2006) (noting that "[t]he statute was enacted to make crime victims full participants in the
criminal justice system"). The CVRA provides victims with a new set of statutory rights23 that are
enforceable in court by either the government or the victim, see 18 U.S.C. § 3771(d) (permitting
victims to petition the court of appeals for a writ of mandamus when the district court denies the
relief sought), and also imposes on the judiciary an affirmative obligation to "ensure" that those
rights are "afforded." j § 3771(b).

While the text of the statute and the legislative history are silent as to what specifically
Congress intended to require or prohibit with the inclusion of this right, the Senate sponsors made
clear that they expected a liberal reading of the statute to result in interpretations that promote
victims' interests in fairness, respect, dignity, and privacy. 150 Cong. Rec. S4260-0 1 (daily
ed. Apr. 22, 2004) at S4269 (statement of Sen. Kyl); see also United States v. Turner, 367 F.
Supp. 2d 319, 335 (E.D.N.Y. 2005) (noting that "[t]he provision's broad language will
undoubtedly lead to litigation over the extent to which courts must police the way victims are
treated inside and outside the courtroom").

The Committee's proposal - advocating for the disclosure of all impeachment information
- fails to take into account the victim-privacy protection policy contained in the CVRA. Under
the proposal, all information (not merely admissible evidence) that might be used to impeach a
victim-witness must be provided to the defense, regardless of materiality. This means that any
information that might possibly be used to disparage, discredit, or dispute a victim's testimony
will be disclosed to the defense, without any regard to whether such information would increase
confidence in the outcome of the trial or even be admissible at trial.

For example, under the proposed rule, prosecutors would be required to disclose the
existence of any mental health treatment undertaken by a victim regardless of how minor, any
financial issues no matter how tangential, and familial interactions with law enforcement no
matter how insignificant. Moreover, because the proposed rule makes no effort to balance a
victims' interests with any limit to the required disclosure, courts can expect victims to readily
exercise their new right to petition courts for writs of mandamus each time the district court
permits disclosure of nonmaterial evidence that treads on their privacy interests. The result will
be increased litigation which will likely burden the courts. The broad nature of this proposed
disclosure requirement will, without question, directly conflict with a liberal reading of the

23 Many of the rights contained in the CVRA already existed in Title 42, however, there
was no independent enforcement mechanism. The right we are concerned with - the right to be
treated with fairness and respect for the victim's dignity and privacy - was part of the original
statutory language. $ 42 U.S.C. § 10606 (repealed Oct. 30, 2004).
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CVRA's policy to protect a victim's privacy and with its stated purpose of affording victims'
rights comparable to those afforded to the defendant.

2. Child Protection Laws

Since the mid-i 970's, Congress has made it a federal priority to help states combat the
problem of child abuse. $ S. Rep. No. 108-12, at 5 (2003) ("The first Federal programs
specifically designed to address concerns regarding child abuse and neglect in this country were
authorized under the Child Abuse Prevention and Treatment Act of 1974."). To that end,
Congress has made funds available to states for creating, enacting, and supporting child abuse and
neglect prevention and treatment programs. 42 U.S.C. § 5106a. In order to be eligible for
this funding, Congress requires states to have a law or a program that includes "methods to
preserve the confidentiality of all records in order to protect the rights of the child and of the
child's parents or guardians." ich § 51 06a(b)(2)(A)(viii). Nonetheless, there are exceptions for
disclosure to "a grand jury or court, upon a finding that information in the record is necessary for
the determination of an issue before the court or grand jury" and to federal, state, or local
government entities "that ha{ve} a need for such information in order to carry out [their]
responsibilities under law to protect children from abuse and neglect." j
§ 51 06a(b)(2)(A)(viii)(V) & (b)(2)(A)(ix) (emphasis added). All fifty states and the District of
Columbia have enacted state statutes that protect the confidentiality of state child abuse
investigative records. Pennsylvania v. Ritchie, 480 U.S. 39, 61 n.17 (1987) (citing Brief for
State of California ex rel. John K. Van de Kamp, et al. as Amici Supporting Petitioner,
Pennsylvania v. Ritchie, 480 U.S. 39 (1987) (No. 85-1347)).

Confidentiality protects the privacy rights of the victim, encourages reports of abuse,
enhances the reliability of investigations, and assists families in seeking treatment. In a case
deciding whether a defendant accused of child abuse had a due process right to review the state's
child abuse investigative file concerning the child-victim, the Supreme Court recognized the
strong public interest in protecting such sensitive information:

Child abuse is one of the most difficult crimes to detect and prosecute, in large part
because there often are no witnesses except the victim. A child 's feelings of
vulnerability and guilt and his or her unwillingness to come forward are particularly
acute when the abuser is a parent. It therefore is essential that the child have a state-
designated person to whom he may turn, and to do so with the assurance of
confidentiality. Relatives and neighbors who suspect abuse also will be more willing
to come forward if they know that their identities will be protected. Recognizing this,
the Commonwealth - like all other States - has made a commendable effort to assure
victims and witnesses that they may speak to [Child Protection Services] counselors
without fear of general disclosure.

Ritchie, 480 U.S. at 60-61 (footnote omitted). Notwithstanding the state's compelling interest in
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confidentiality, the Court affinned the Pennsylvania Supreme Court decision to remand the case
for an in camera review of the confidential child protective services records. The Court stated
that if the lower court's review revealed information that "probably would have changed the
outcome of [the defendant's] trial" - i.e., information that is material- then the grant of a new
trial would be the appropriate remedy. j at 58. Notably, the Court did not accept the
defendant's argument that he was entitled to view the entire file so that he might uncover
statements inconsistent with the victim's trial testimony or tending to show her improper motive.
icL at 52-53 (stating, in the context of a Confrontation Clause challenge, that "[t]he ability to
question adverse witnesses, however, does not include the power to require the pretrial disclosure
of any and all information that might be useful in contradicting unfavorable testimony"). The
Court noted that a broad reading, such as that articulated by the defendant, would "transform the
Confrontation Clause into a constitutionally compelled rule of pretrial discovery." Id. at 52.

Under the proposal advanced by the Committee, however, this substantial privacy interest
is threatened. In a case involving criminal charges against a defendant for child abuse, it is hardly
likely that immaterial impeachment information on the child-victim would be necessary for the
determination of an issue before the court. See generally, 42 U.S.C. § 51 06a (b)(2)(A)(viii)(V).
Nonetheless, under the proposal, immaterial impeachment information would need to be disclosed
without regard to the substantial policy interests in keeping this information confidential and
private. For example, a child advocate's impressions of the credibility of the abused child during
his initial interview would need to be disclosed as impeachment material. This disclosure of
immaterial impeachment evidence is required even if evidence against the defendant included his
own confession and videotapes of the defendant committing the abuse. Because the child
advocate's initial impressions could be used to discredit, disparage, or dispute the victim's
testimony, the Rule 16 proposal anticipates its disclosure. The Committee has not adequately
considered the consequences of such a broad rule of disclosure or squared the proposal with the
dictates of the Supreme Court.

3. Rape Shield Laws

The proposal does not adequately consider how it will interact with other established rules
in the federal system and state laws enacted to protect sexual assault victims. Rule 412 of the
Federal Rules of Evidence provides that "[elvidence offered to prove that any alleged victim
engaged in other sexual behavior" or "to prove any alleged victim's sexual predisposition" is not
generally admissible in a criminal case.24 Detailing the purpose of the rule, the Advisory
Committee notes state that:

24 Exceptions exist for evidence of "specific instances of sexual behavior. . . offered to
prove that a person other than the accused was the source of the semen, injury or other physical
evidence;" "evidence of specific instances of sexual behavior. . offered. . . to prove consent;"
and evidence that if excluded would violate the defendant's constitutional rights. Fed. R. Evid.
412(b).
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The rule aims to safeguard the alleged victim against the invasion of privacy, potential
embarrassment and sexual stereotyping that is associated with public disclosure of
intimate sexual details. . . . By affording victims protection in most instances, the rule
also encourages victims of sexual misconduct to institute and to participate in legal
proceedings against alleged offenders.

Fed. R. Evid. 412, advisory committee's notes.

"Rape shield laws are evidentiary measures that aim to protect rape complainants' privacy
and dignity by preventing the disclosure of damaging and irrelevant information about their sexual
history at trial." Richard I. Haddad, Shield or Sieve? People v. Bryant and the Rape Shield Law in
High Profile Cases, 39 Colum. J.L. & Soc. Probs. 185, 187 (2005). As a result of the dogged
defending of these "privacy interests," advancements are made in the reporting and successful
prosecution of these cases. Forty-nine states, the District of Columbia, and the federal
government have enacted rape shield statutes (or the equivalent) that prohibit the disclosure of
identifying information on victims of sex crimes. See generally, Michelle J. Anderson, From
Chastity Requirement to Sexuality License: Sexual Consent and a New Rape Shield Law, 70
Geo. Wash. L. Rev. 51, 81(2002) (noting that Arizona is the only state without a rape shield law).

The Committee's proposal requires disclosure of "all information that is. . . impeaching,"
without regard to materiality or whether it would be admissible as evidence. Under a reasonable
interpretation of the rule, information about a sex-crime victim's sexual history, partners, and
sexual predisposition would need to be disclosed to the defense even though it may not be
admissible as evidence at trial.25 But irrespective of whether the potential impeachment evidence
is properly excluded at trial, it would be too late to remedy the problem because the damage to the
witness's privacy rights that the legislature sought to protect against happens upon disclosure of
the information. Thus, a subsequent motion in limine decision to bar use of the disclosed
information at trial does little to protect privacy rights and chills victims from reporting these
serious crimes. Disclosure of this type of impeachment information cuts against the very policy
aims of rape shield laws - protection of a rape victim's privacy and dignity.

4. Police Officer Protection Laws

Under current Department policy,26 law enforcement agents used as witnesses for the

25 While Rule 412 provides for only specific exceptions, the defense might attempt to use
the existence of the amended Rule 16 (an expanded codification of the constitutional obligation
of Brady and its progeny) to advocate for the position that failure to allow this evidence for
impeachment purposes would deny the defendant his due process right to a fair trial.

26 This provision is titled "Policy Regarding the Disclosure to Prosecutors of Potential
Impeachment Information Concerning Law Enforcement Agency Witnesses ('Giglio Policy').'
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prosecution are protected from open file disclosure of their personnel file. The policy's purpose,
contained in USAM 9-5.100, makes clear that the provision aims to protect the "legitimate
privacy rights of Government employees" while also ensuring that prosecutors meet their
obligations under Giglio so that defendants receive fair trials. USAM 95.100.27 While the policy
specifically notes that "[t}he exact parameters of potential impeachment are not easily
determined," it goes on to state that potential impeachment information is generally defined as
that "which is material to the defense," "information that either casts a substantial doubt upon the
accuracy of any evidence.. . the prosecutor intends to rely on to prove an element of any crime
charged" or that which "might have a significant bearing on the admissibility of prosecution
evidence." jj. Bearing in mind these definitions of impeachment information, the Department's
policy makes clear that law enforcement agencies must provide a requesting prosecutor with "any
finding of misconduct that reflects upon the truthfulness or possible bias" of the law enforcement
agency witness, "any past or pending criminal charge" brought against the witness, and "any
credible allegation of misconduct that reflects upon the truthfulness or possible bias of the
[witness] that is the subject of the pending investigation." j

It is common knowledge that law enforcement agents are in regular contact with the
criminals in their communities - be it through surveillance, investigation, or arrest. It is this close
contact that causes law enforcement agents to be the target of numerous fabricated allegations of
misconduct. These allegations range from serious misconduct, such as the use of excessive force,
to less-than-serious misconduct, such as exhibiting rude behavior. After a complaint is filed, the
allegations typically are investigated by a police department's Internal Affairs Section (or the
equivalent) and ultimately resolved. In most instances, the investigation determines that the
allegation is unfounded and paperwork to that effect is submitted to the law enforcement agent's
file.

While the USAM provision requires disclosure of material impeachment information,28 it
goes on to exclude from disclosure those allegations which are unsubstantiated, not credible or
have resulted in exoneration of the witness.29 This Department policy makes practical sense
because the damage is done to the police officer's privacy interests when the information is turned
over - privacy interests are compromised once the nonmaterial information leaves the officer's

27 With the enactment of USAM 9-5.00 1, USAM 9-5.100 was amended to be consistent
with the policy of more expansive disclosure.

28 The policy reads: "potential impeachment information, however, has been generally
defined as impeaching information which is material to the defense." USAM 9-5.100 (emphasis
added).

29 Under certain specific circumstances where allegations which are unsubstantiated, not
credible, or result in exoneration of the witness contain information which reflects upon the
truthfulness or bias of the witness, they can also be disclosed upon request.
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file and enters the public realm. Moreover, without this protection of their privacy interests, case
agents testifying for the prosecution will be subject to the embarrassment and harassment implicit
in any disclosure of ill-founded allegations as well as the additional risk of public exposure of
matters with no relevance to their credibility, bias or the testimony at hand. This can occur even
when a court refuses to allow defense counsel to extensively develop a line of cross examination
as for example, in the instance where the government is required to file pre-trial motions in limine
to preclude more extensive use at trial. Under the broad view of impeachment information
advocated by the proposed rule, a prosecutor would be required to turn over anything that casts
any doubt on anything that any witness has to say. For instance, under the proposed rule's
sweeping treatment of impeachment information, the government would be required to disclose
an allegation in the testifying officer's file that he planted a handgun on a habitual drug-offender
even when the subsequent investigation revealed that this allegation was completely unfounded.
This remains true even if the investigation of the allegation has revealed the "planted" handgun
was registered to the drug-offender, had the offender's fingerprints, and eyewitnesses state that the
testifying officers retrieved it from the offender's waistband.

Moreover, protective policies for law enforcement agency witnesses are not limited to the
federal government. States also embody these principles of privacy in their state laws regarding
disclosure. Because it is not uncommon for state law enforcement to team up with federal law
enforcement in forming joint task forces to combat issues impacting both state and federal laws,
the existence of state policies prohibiting certain disclosures needs to be considered before
moving forward with the rule. Take, for instance, section 832.7 of the California Penal Code,
which provides that peace officers' and custodial officers' personnel files30 "are confidential and
shall not be disclosed in any criminal. . . proceeding except by discovery pursuant to Sections
1043 and 1046 of the Evidence Code." Cal. Penal Code § 832.7(a) (West 2007). These discovery
provisions authorize disclosure upon written motion which must contain "[a]ffidavits showing
good cause for the discovery or disclosure sought, setting forth the materiality thereof to the
subject matter involved in the pending litigation. . ." Cal. Evid. Code § 1043(3) (West 2007).
The conflict between the proposal's requirement for "all [impeachment] information" and
California's law requiring a showing of "materiality" in order to obtain the protected material
highlights one of the problems that will ensue if the proposal, in its current form, were to become
law. When a state law enforcement officer is called as a witness in a federal case, it is unclear
whether state protection laws automatically would be trumped by the proposed federal policy of
complete disclosure. In all likelihood, this federal/state policy conflict will become an area of
contention and will generate extensive litigation over the conflict of law, and, at the very least,
create disparities amongst the district courts faced with the question of elevating federal policy
over state policy. See generally, In re Grand Jury. John Doe No. G.J. 2005-2, 478 F.3d 581 (4th

30 Citizen complaints against officers can be maintained in the officer's general personnel
file or in a separate file designated by the agency. However, citizen complaints that are
determined to be unfounded, frivolous, or that result in the exoneration of the officer cannot be
maintained in the officer's general personnel file but must be maintained in other separate files.
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Cir. 2007) (upholding a district court's order quashing a federal subpoena for state police officer
statements from an internal investigation based on the state's interest in maintaining
confidentiality in internal investigations).

Under the theory of the proposed rule and the overly broad and undefined "impeachment
information" language contained therein, federal prosecutors would be required to obtain the
testifying agent's personnel file and turn it over in its entirety to the defense - including every
unsubstantiated, unfounded and even ridiculous allegation previously made against the testifying
officer. This is so because any allegation of misconduct, even one unsubstantiated by a single
shred of evidence, will be considered impeachment material and thus discoverable even if the
material is inadmissible or the material's impeachment value is a mere fraction of a percent. This
complication highlights the problem of language that is overly broad to achieve its purpose. The
Advisory Committee should be required to find an alternative that at least attempts to preserve the
interest in the privacy rights of law enforcement agents before releasing any rule for public
comment.

B. Legitimate Government Witness Protection Concerns

The proposed rule will impose a substantial cost on the criminal justice system in that it
provides for the disclosure of witness information weeks prior to trial and therefore, in some
cases, prior to a final decision even to call a witness and perhaps, in a long trial, months prior to a
witness's actual testimony. This is a dramatic departure from current law, which mandates no
such disclosure prior to trial. Apart from discovery orders, prosecutors often do not disclose
impeachment information until just before trial31 because doing so would reveal the identities of

31 The Department of Justice recognizes and acknowledges that in many cases, the
identities of witnesses can be and in fact are disclosed well in advance of trial without putting
them at risk. Prosecutors routinely disclose the identities of law enforcement and expert
witnesses - witnesses who are paid to testify either as part of their job or are specifically hired to
testify in the case - prior to trial to expedite trial proceedings. Yet current law recognizes that
the United States is under no obligation to disclose any witness before trial. The law requires
disclosure of impeachment material only after the witness testifies. 18 U.S.C. § 3500; Fed.
R. Crim. P. 26.2. If a defendant requires additional time to review and make use of the
impeachment material - in other words, if the timing of the disclosure is insufficient to satisfy
the defendant's right to due process of law - the remedy is a continuance. This remedy is rarely
necessary, however, precisely because the government regularly turns over more than what is
required to satisfy due process and does so earlier than mandated. Moreover, if, as the
Committee's report suggests, defendants regularly find themselves presented with information
that requires time to investigate ( "Timing" discussion in Committee report) - a claim that
has no empirical support - the answer is to address the law of continuance.
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cooperating witnesses, undercover investigators, or other prospective witnesses.32 That practice is
based on the well-grounded fear that such information could disrupt ongoing investigations and
expose prospective witnesses to harassment, intimidation, injury, or even death. United States v.
Ruiz, 536 U.S. 622, 632 (2002) (noting that the "careful tailoring that characterizes most legal
Government witness disclosure requirements suggests recognition by both Congress and the
Federal Rules Committees that such concerns are valid") (citing 18 U.S.C. § 3422 & 3500; Fed.
R. Crim. P. 16(a)(2)).

Testifying against an accused in a federal criminal trial is difficult and intimidating, even
for the most worldly and experienced person. When the defendant is the chief executive officer of
the witness's company or a member of an international terrorist organization, testifying against the
defendant as a witness for the United States becomes an act of genuine courage. In terrorism
cases, the United States often needs to shield the identities of witnesses until trial either because
there are risks to them and their families (especially if the witness is from a country where the
terrorist organization is based), or because their cooperation is particularly sensitive and may have
an impact on our relationship with another country or, even more importantly, our ability to gather
intelligence and protect national security interests. Under the proposed amendment, the
government is expected to carry a burden of proving that witness safety is put at risk by the
disclosure in order to delay disclosure until the witness testifies. The problem with requiring this
proof of a safety risk is that, in most cases, it is simply unattainable in advance of any intimidation
and harassment. Obtaining proof of intent to intimidate, before any intimidation occurs, would
require undercover surveillance or informant cooperation, neither of which can be pursued on a
regular basis. Moreover, the proposed amendment makes it difficult for the government to offer
the necessary assurances to obtain the testimony of witnesses or the continuing cooperation of
other countries, thereby seriously undermining our ability to investigate terrorists, and other
criminals, and bring them to justice. The fact that a court might, in its discretion, enter an order of
protection fthe prosecution makes a sufficient showing will be of no comfort to a witness and,
consequently, will discourage them from coming forward. As a result, if the proposal to amend
Rule 16 is approved and becomes law, there will be more witness intimidation, more witness
harassment, and, over time, less witness cooperation in the reporting, investigation and
prosecution of crime.

The Committee has offered no compelling reason to hasten and expand impeachment
information disclosure and thereby expose cooperating witnesses, jeopardize ongoing
investigations, or subject victims or witnesses to an increased risk of harassment, intimidation,
retaliation or coercion.

32 It deserves mention that 97% of all criminal cases are resolved without trial. The
proposal's broad approach to impeachment information, however, appears to be aimed more at
issues arising in the small percentage of cases that go to trial, and it neglects to square the
competing interests of witness security, victims' interest and privacy rights in a plea
environment.
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IV. The United States Attorneys' Manual Policy on Disclosure Is a Workable Solution

As discussed in its report, the Advisory Committee had concerns that a prosecutor's
constitutional disclosure obligations under the Brady line of cases and the remedy of a new trial
for violations were not enough to ensure that the necessary information would be disclosed and
the defendant would receive a fair trial. While not conceding that current practice produced any
fundamental unfairness, the Department nevertheless responded by creating a new provision in the
USAM which obligates a prosecutor well-beyond the disclosure requirements in existing law.
This amendment to the USAM - entitled "Policy Regarding Disclosure of Exculpatory and
Impeachment Information" - was precipitated by the Advisory Committee's interest in there
being a clear pronouncement to all prosecutors about their obligations on disclosure. In fact, the
Department worked assiduously with members of the subcommittee to formulate a USAM
amendment that would address the concerns raised by the Committee33 while still preserving the
system of discovery contemplated by existing case law and the Federal Rules of Criminal
Procedure.

A. The USAM Provision - Designed To Expand a Prosecutor's Disclosure
Obligations

In a memorandum sent to all holders of Title 9 of the United States Attorneys' Manual, the
amendment's stated purpose reads as follows:

The purposes of this amendment to the U.S. Attorneys' Manual are to ensure that all
federal prosecutors are fully aware of their constitutional obligation to disclose
exculpatory and impeachment evidence, and to further develop the Department's
guidance to federal prosecutors in relation to disclosure of information favorable to
a defendant.

Memorandum from the Deputy Attorney General of the U.S. Dep't of Justice to the Holders
of the U.S. Attorneys' Manual, Title 9 (Oct. 19, 2006). The memorandum goes on to state that the
policy "requires prosecutors to go beyond the minimum obligations required by the Constitution
and establishes broader standards for the disclosure of exculpatory and impeachment
information," while also recognizing "the need to safeguard witnesses from harassment, assault,
and intimidation and to make disclosure at a time and in a manner consistent with the needs of
national security." (emphasis added).

The consensus from the Committee was that while the USAM provision requires
disclosure of exculpatory information that is inconsistent with any element of the crime (thereby
severely limiting any independent prosecutorial analysis), the impeachment disclosure language
contained in the new USAM policy continues to permit prosecutors to evaluate the information's
materiality prior to disclosure.
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The USAM amendment restates a prosecutor's constitutional obligations under the Brady
line of cases to disclose "material exculpatory and impeachment evidence." USAM 9-5.001(B).
"Recognizing that it is sometimes difficult to assess the materiality of evidence before trial," the
amendment affirmatively encourages prosecutors to "take a broad view of materiality and err on
the side of disclosing exculpatory and impeaching evidence." USAM 9-5.001(B)(1). Moreover,
the policy encourages prosecutors to err on the side of caution by disclosing exculpatory or
impeaching information that may not be admissible in court if its admissibility is a "close
question." j4.

The amendment then goes further by requiring "disclosure by prosecutors of information
beyond that which is 'material' to guilt as articulated in Kyles and Strickler." USAM 9-5.001(C)
(citations omitted). The amendment stresses that this requirement is grounded in the fact that a
fair trial often includes "examination of relevant exculpatory or impeachment information that is
significantly probative of the issues before the court but that may not, on its own,.. . make the
difference between guilt and innocence." Jci At the same time, the amendment warns that
information "which is irrelevant or not significantly probative of the issues before the court" is not
subject to disclosure. The policy specifically references the expansion of disclosure, stating
that a prosecutor must now disclose: (I) exculpatory information that is inconsistent with any
element of the crime or that establishes a recognized affirmative defense; (2) impeachment
information that either casts a substantial doubt upon the accuracy of any evidence the prosecutor
intends to rely on to prove an element of the offense or that might have a significant bearing on
the admissibility of certain prosecution evidence; and (3) exculpatory or impeachment information
meeting this definition regardless of whether the information would itself constitute admissible
evidence. USAM 9-5.001(C)(1)-(3). Finally, the policy reminds prosecutors to look at the
information cumulatively to determine if it meets the expanded standards of disclosure. USAM 9-
5.00 1 (C)(4).

The policy also covers the timing of disclosure for both exculpatory and impeachment
information. The policy provides that exculpatory information must be disclosed "reasonably
promptly after it is discovered." USAM 9-5.001(D)(1). This standard accelerates the timing of
disclosure from the due process standard of in sufficient time to permit the defendant to make
effective use of that information at trial. See, e.g., Weatherford, 429 U.S. at 559. The policy's
timing of impeachment disclosure is more flexible because it recognizes that a prosecutor might
have to balance the goals of early disclosure against significant interests such as witness and
national security. Thus, impeachment information "will typically be disclosed at a reasonable
time before trial to allow the trial to proceed efficiently." USAM 9-5.001(D)(2).

B. The USAM Provision Strikes a Proper Balance of Interests

This newly-enacted USAM provision strikes a better balance than that proposed by the
Rule 16 amendment. The USAM provision properly accounts for the myriad interests affected by
criminal discovery policy. While the USAM provision requires prosecutors to make broader
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disclosures than that which are constitutionally mandated under Brady and its progeny, it
expressly balances the scope of exculpatory and impeachment disclosures against other interests
such as national security and witness protection to name a few. USAM 9-5.00 1 (A). Moreover,
even though the provision requires more liberal disclosure, it does not encourage (or require)
limitless disclosure. In its statement that disclosure under the USAM is not limited to information
that is "material" to guilt, the provision reminds prosecutors that broader disclosure does not
include "irrelevant" information, information that is "not significantly probative of the issues
before the court," or information involving "spurious issues" which improperly divert the court's
attention. USAM 9-5.001(C). These pronouncements, alone, make significant headway in
addressing the legitimate privacy and witness safety concerns raised by breadth of the proposed
amendment.

In an effort to promote regularity and consistency in disclosure practices, the provision
contains clear statements on what additional exculpatory or impeachment information must be
disclosed. Instead of employing vague and undefined language designed to eliminate any
prosecutorial discretion, the USAM embraces the reality (and desirability) of prosecutorial
discretion while providing eminently clear guidance on what must be disclosed. For exculpatory
information, a prosecutor "must disclose information that is inconsistent with any element of any
crime charged against the defendant or that establishes a recognized affirmative defense." USAM
9-5.001(C)(1). For impeachment information, a prosecutor "must disclose information that either
casts a substantial doubt upon the accuracy of any evidence. . . the prosecutor intends to rely on to
prove an element of any crime charged, or might have a significant bearing on the admissibility of
prosecution evidence." USAM 9-5.001 (C)(2).

Moreover, the USAM provision does not generate additional confusion on review because
the policy, unlike the proposed amendment to Rule 16, does not "provide defendants with any
additional rights or remedies." USAM 9-5.001(E). Defendants could, of course, still challenge
disclosure violations under the Brady line of cases, but a prosecutor's failure to disclose the
additional information required in the USAM would not be grounds for review.34

Finally, the USAM provision remains loyal to the standards developed in forty years of
Brady case law, Rule 16, and the Jencks Act. At the outset, USAM 9-5.001's stated purpose
reminds prosecutors of their role to "seek a just result in every case." USAM 9-5.001(A); çf
Agurs, 427 U.S. at 112 (footnote omitted) (noting that "[t]he proper standard of materiality must
reflect our overriding concern with the justice of the finding of guilt"). Although the policy
expands required disclosures, the provision does not create additional defense discovery rights.

However, the lack of any rights or remedies for a defendant should not lead to the
conclusion that the USAM provision lacks enforcement teeth. As stated above, a prosecutor who
violates the USAM could be investigated by the Office of Professional Responsibility,
disciplined or dismissed from the Department, and reported to their licensing Bar.
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See generally Bagley, 473 U.S. at 675 n.7 (quotation omitted) (noting that any broader right of
discovery "would entirely alter the character and balance of our present systems of criminal
justice"). Likewise, the provision does not create internal inconsistencies in Rule 16's
"materiality" requirements nor does it disrupt Rule 16's parallel and reciprocal discovery
objective. The USAM provision also gives proper deference to the policies underlying the Jencks
Act by: (1) expressly excluding from disclosure "irrelevant" information and information that is
"not significantly probative of the issues before the court," or that which involves "spurious
issues;" and (2) allowing flexibility in the timing of impeachment disclosures. USAM 9-5.001(C)
& (D)(2).

V. Conclusion

The proposed amendment to Rule 16 is completely unwarranted and entirely inconsistent
with existing law. A fundamental change of this nature should only be considered where
corresponding and compelling justifications exist. The Committee has not made a case for the
need to expand so drastically a discovery process that has been working effectively over the past
forty years. If the Standing Committee wishes to study this issue further, the government requests
that the Standing Committee eliminate the existing proposed rule from consideration and assess
the USAM's productivity over the next several years. Although the new USAM policy requires
prosecutors to make broader disclosures than that which are constitutionally mandated, it also
preserves the balanced discovery system sought by Congress and adheres to the congressionally-
stated policy interests of protecting victim and witness privacy interests and ensuring witness
safety. The proposal's language is clear, concise, and consistent with the language and standards
developed in existing case law, Rule 16, and the Jencks Act. While the provision requires more
liberal disclosure, it does not encourage (or require) limitless disclosure. Instead, it remains loyal
to the clearly defined purpose and scope of the Brady rule, and, yet expands upon its reach to
ensure consistency and reliability in what is (and is not) discoverable. Moreover, the USAM
proposal does not create confusion for courts reviewing and assessing remedies for impeachment
or exculpatory information disclosure violations.

Based on the foregoing, the Department respectfully requests that the Standing Committee
reject the proposed amendment to Rule 16.
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I. Introduction 

In April 2007, the Judicial Conference Advisory Committee on Criminal 
Rules asked the Federal Judicial Center to update its 2004 report on local 
rules of the U.S. district courts, state laws, and state court rules that ad-
dress the disclosure principles contained in Brady v. Maryland.1 Brady 
requires that prosecutors fully disclose to the accused all exculpatory evi-
dence in the prosecutors’ possession. Subsequent Supreme Court decisions 
have elaborated the Brady obligations to include the duty to disclose 
(1) impeachment evidence,2 (2) favorable evidence in the absence of a re-
quest by the accused,3 and (3) “favorable evidence known to the others 
acting on the government’s behalf in the case including the police.”4  
 When it requested the 2004 report, the committee’s interest was in 
learning whether federal district courts and state courts have adopted any 
formal rules or standards that provide prosecutors with specific guidance 
on discharging their Brady obligations. Specifically, the committee wanted 
to know whether the U.S. district and state courts’ relevant authorities 
(1) codify the Brady rule, (2) set specific deadlines for when Brady mate-
rial must be disclosed, or (3) require Brady material to be disclosed auto-
matically or only on request. In addition, the Center sought information 
regarding policies in two areas: (1) due diligence obligations of the gov-
ernment to locate and disclose Brady material favorable to the defendant, 
and (2) sanctions for the government’s failure to comply specifically with 
Brady disclosure obligations. That research resulted in a report titled 
Treatment of Brady v. Maryland Material in United States District and 
State Courts’ Rules, Orders, and Policies. 
 This 2007 report has two sections and five appendices. Section I pre-
sents a general introduction to the report, along with a summary of our 
findings. Section II describes the federal district court local rules, orders, 
and policies that address Brady material. Appendix A contains the com-
mittee’s proposed amendment to Rule 16. Appendix B is a compendium of 
federal material that served as the basis for this report. Appendix C pro-
vides examples of individual judge orders addressing Brady disclosures. 
Appendix D contains the U.S. Attorney’s Manual, section 9-5.000, Issues 
Related to Trials and Other Court Proceedings, which covers the Depart-
ment of Justice’s policy regarding disclosure of exculpatory and im-
                                                
 1. 373 U.S. 83 (1963). 
 2. Giglio v. United States, 405 U.S. 150, 153–54 (1972). 
 3. United States v. Agurs, 427 U.S. 97, 107 (1976). 
 4. Kyles v. Whitley, 514 U.S. 419, 437 (1995). 



Brady v. Maryland Material in the U.S. District Courts ~ Federal Judicial Center 2007 
 

2 

peachment information. Appendix E includes the state court portion of the 
2004 Brady report. It has not been updated. 

A. Background: Brady, Rule 16, and Rule 11  
1. Brady v. Maryland 

In Brady v. Maryland, the Supreme Court held “that the suppression by 
the prosecution of evidence favorable to an accused upon request violates 
due process where the evidence is material either to guilt or punishment, 
irrespective of the good faith or bad faith of the prosecution.”5 Subsequent 
Supreme Court decisions have held that the government has a constitu-
tionally mandated, affirmative duty to disclose exculpatory evidence to the 
defendant to help ensure the defendant’s right to a fair trial under the Fifth 
and Fourteenth Amendments’ Due Process Clauses.6 The Court cited as 
justification for the disclosure obligation of prosecutors “the special role 
played by the American prosecutor in the search for truth in criminal tri-
als.”7 The prosecutor serves as “‘the representative . . . of a sovereignty 
. . . whose interest . . . in a criminal prosecution is not that it shall win a 
case, but that justice shall be done.’”8  
 The Brady decision did not define what types of evidence are consid-
ered “material” to guilt or punishment, but other decisions have attempted 
to do so. For example, the standard of “materiality” for undisclosed evi-
dence that would constitute a Brady violation has evolved over time from 
“if the omitted evidence creates a reasonable doubt that did not otherwise 
exist,”9 to “if there is a reasonable probability that, had the evidence been 
disclosed to the defense, the result of the proceeding would have been dif-
ferent,”10 to “whether in [the undisclosed evidence’s] absence [the defen-
dant] received a fair trial, understood as a trial resulting in a verdict wor-
thy of confidence,”11 to the current standard: “when prejudice to the 
accused ensues . . . [and where] the nondisclosure [is] so serious that there 

                                                
 5. Brady, 373 U.S. at 87. 
 6. See United States v. Bagley, 473 U.S. 667, 675 (1985) (“The Brady rule is based on the 
requirement of due process. Its purpose is not to displace the adversary system as the primary 
means by which truth is uncovered, but to ensure that a miscarriage of justice does not occur.”). 
 7. Strickler v. Greene, 527 U.S. 263, 281 (1999). 
 8. Kyles v. Whitley, 514 U.S. 419, 439 (1995) (quoting Berger v. United States, 295 U.S. 78, 
88 (1935)). 
 9. United States v. Agurs, 427 U.S. 97, 112 (1976). 
 10. Bagley, 473 U.S. at 682. 
 11. Kyles, 514 U.S. at 434. 
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is a reasonable probability that the suppressed evidence would have pro-
duced a different verdict.”12  
 Over the last few years, a number of articles have been written regard-
ing prosecutorial obligations and discretion pursuant to Brady.13 Those 
articles highlight some of the issues that continue to be raised and debated 
in the legal community. (Please note that the articles cited are not intended 
to serve as a comprehensive review of the literature on this issue.) 
 One author investigated the “dissonance between Brady’s grand ex-
pectation to civilize U.S. criminal justice and the grim reality of its largely 
unfilled promise.”14 Further, the author proffers that the lack of specific 
local court rules imposing obligations on prosecutors impedes compli-
ance.15 Others argue that current disciplinary mechanisms provide little 
remedy.16  

                                                
 12. Strickler, 527 U.S. at 281–82. 
 13. Stephanos Bibas, The Story of Brady v. Maryland: From Adversarial Gameship Toward 
the Search for Innocence?, U. Pa. L. Sch., Working Paper No. 81 (2005) 
(http://lsr.nellco.org/upenn/wps/papers/81); Elizabeth Napier Dewar, A Fair Trial Remedy for 
Brady Violations, 115 Yale L.J. 1450 (2006); Bennett L. Gershman, Reflections on Brady v. Mary-
land, 47 S. Tex. L. Rev. 685 (2005–2006); Peter A. Joy, The Relationship Between Prosecutorial 
Misconduct and Wrongful Convictions: Shaping Remedies for a Broken System, 2006 Wis. L. Rev. 
399 (2006); John B. Mitchell, Evaluating Brady Error Using Narrative Theory: A Proposal for 
Reform, 53 Drake L. Rev. 599 (2005); Mark D. Villaverde, Structuring the Prosecutor’s Duty to 
Search the Intelligence Community for Brady Material, 88 Cornell L. Rev. 1471 (2003). 
 14. Gershman, supra note 13, at 686. See also Scott E. Sundby, Superheroes and Constitu-
tional Mirages: The Take of Brady v. Maryland, 33 McGeorge L. Rev. 643, 658 (2002) (positing 
that “Brady’s doctrinal limitations as a pre-trial discovery mechanism are magnified by the realities 
of criminal practice”). 
 15. Gershman, supra note 13, at 726 (citing United States v. Mannarino, 850 F. Supp. 57, 59, 
71 (D. Mass. 1994) (finding that prosecutors had consistently, for many years, shown an “obdurate 
indifference to . . . disclosure responsibilities,” prompting the district to adopt an extensive discov-
ery rule)). 
 16. Peter Joy, The Relationship Between Prosecutorial Misconduct and Wrongful Convic-
tions: Shaping Remedies for a Broken System, Wis. L. Rev. 399, 400 (2006) (suggesting “prosecu-
torial misconduct is largely the result of three institutional conditions: vague ethics rules that pro-
vide ambiguous guidance to prosecutors; vast discretionary authority with little or no transparency; 
and inadequate remedies for prosecutorial misconduct, which create perverse incentives for prose-
cutors to engage in, rather than refrain from, prosecutorial misconduct”); Joseph R. Weeks, No 
Wrong Without a Remedy: The Effective Enforcement of the Duty of Prosecutors to Disclose Ex-
culpatory Evidence, 22 Okla. City U. L. Rev. 833, 898 (1997) (concluding that most disciplinary 
processes are almost completely ineffective against prosecutors); Ellen Yaroshefsky, Wrongful 
Convictions: It Is Time to Take Prosecution Discipline Seriously, 8 D.C. L. Rev. 275, 289–91 
(2004) (exploring the efficacy of prosecutors’ manuals, the Office of Professional Responsibility, 
and bar disciplinary committees). 
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 Lastly, one author has proposed an innovative remedy for criminal 
defendants when the government fails to fulfill its constitutional obligation 
to disclose favorable evidence.17  

2. Federal Rule of Criminal Procedure 16 

Federal Rule of Criminal Procedure 16 governs discovery and inspection 
of evidence in federal criminal cases. The Notes of the Advisory Commit-
tee to the 1974 Amendments expressly said that in revising Rule 16 “to 
give greater discovery to both the prosecution and the defense,” the com-
mittee had “decided not to codify the Brady Rule.”18 However, the com-
mittee explained, “the requirement that the government disclose docu-
ments and tangible objects ‘material to the preparation of his defense’ 
underscores the importance of disclosure of evidence favorable to the de-
fendant.”19  
 Rule 16 entitles the defendant to receive, upon request, the following 
information:  

• statements made by the defendant; 
• the defendant’s prior criminal record; 
• documents and tangible objects within the government’s possession 

that “are material to the preparation of the defendant’s defense or 
are intended for use by the government as evidence in chief at the 
trial, or were obtained from or belong to the defendant”; 

• reports of examinations and tests that are material to the preparation 
of the defense; and  

• written summaries of expert testimony that the government intends 
to use during its case-in-chief at trial.20 

 Rule 16 also imposes on the government a continuing duty to disclose 
additional evidence or material subject to discovery under the rule, if the 
government discovers such information prior to or during the trial.21 Fi-
nally, Rule 16 grants the court discretion to issue sanctions or other orders 
“as are just” in the event the government fails to comply with a discovery 
request made under the rule.22  
                                                
 17. Napier Dewar, supra note 13 (proposing that when evidence that should have been dis-
closed earlier emerges during or shortly before trial, the court should consider instructing the jury 
on the duty to disclose and allowing the defendant to argue that failure to disclose raises a reason-
able doubt about the defendant’s guilt). 
 18. Fed. R. Crim. P. 16 Advisory Committee’s Note (italics added). 
 19. Id. 
 20. Fed. R. Crim. P. 16(a)(1)(A)–(G). 
 21. Fed. R. Crim. P. 16(c). 
 22. Fed. R. Crim. P. 16(d)(2). 
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3. Federal Rule of Criminal Procedure 11 

Federal Rule of Criminal Procedure 11 governs prosecutor and defendant 
practices during plea negotiations. The Supreme Court has not said 
whether disclosure of exculpatory evidence is required in the context of 
plea negotiations; however, in United States v. Ruiz, the Court held that 
the government is not constitutionally required to disclose impeachment 
evidence to a defendant prior to entering a plea agreement.23 The Court 
noted that “impeachment information is special in relation to the fairness 
of a trial, not in respect to whether a plea is voluntary (‘knowing,’ ‘intelli-
gent,’ and ‘sufficiently aware’).”24 The Court stated that “[t]he degree of 
help that impeachment information can provide will depend upon the de-
fendant’s own independent knowledge of the prosecution’s potential 
case—a matter that the Constitution does not require prosecutors to dis-
close.”25 Finally, the Court stated that “a constitutional obligation to pro-
vide impeachment information during plea bargaining, prior to entry of a 
guilty plea, could seriously interfere with the Government’s interest in se-
curing those guilty pleas that are factually justified, desired by defendants, 
and help to secure the efficient administration of justice.”26 
 Since Ruiz, several courts have reviewed cases regarding impeachment 
evidence and Brady obligations.27 Specifically, one court held that in cir-
cumstances where the government has failed to disclose impeachment 
evidence that is also exculpatory to the defense to prepare for trial in the 
hopes of executing a plea agreement, the withholding of Brady materials is 
“impermissible conduct by the government depriving [the defendant] of 
his ability to decide intelligently whether to plead guilty.”28 

                                                
 23. 536 U.S. 622, 633 (2002). 
 24. Id. at 629 (quoting Brady v. United States, 397 U.S. 742, 748 (1970)). 
 25. Id. at 630. 
 26. Id. at 631. 
 27. See McCann v. Mangialardi, 337 F.3d 782, 788 (7th Cir. 2003) (stating it is likely to be 
violative of due process if prosecutors or relevant government actors are aware of the criminal de-
fendant’s factual innocence but fail to disclose such information to a defendant before he enters a 
guilty plea); United States v. Ohiri, 133 Fed. Appx. 555, 562 (10th Cir. 2005) (unpublished deci-
sion) (the court distinguished Ruiz holding that the government may not avoid the consequence of a 
Brady violation if the defendant accepts an eleventh-hour plea agreement without knowledge of 
withheld exculpatory evidence in the government’s possession); Ferrara v. United States, 384 F. 
Supp. 2d 384, 414–15 (D. Mass. 2005) (asserting that where the intelligent character of a guilty 
plea is undermined by material misrepresentations or other prejudicial misconduct by the govern-
ment, the plea may be vacated in a habeas corpus proceeding). 
 28. Ferrara, 384 F. Supp. 2d at 389.  
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4. American College of Trial Lawyers’ proposal 

In October 2003, the American College of Trial Lawyers (ACTL) pro-
posed amending Federal Rules of Criminal Procedure 11 and 16 in order 
to “codify the rule of law first propounded in Brady v. Maryland, clarify 
both the nature and scope of favorable information, require the attorney 
for the government to exercise due diligence in locating information and 
establish deadlines by which the United States must disclose favorable in-
formation.”29 

5. Department of Justice’s response to the ACTL’s proposal 

The Department of Justice (DOJ) opposed the ACTL’s proposal to amend 
Federal Rules of Criminal Procedure 11 and 16. DOJ contended that the 
government’s Brady obligations are “clearly defined by existing law that 
is the product of more than four decades of experience with the Brady 
rule,” and therefore no codification of the Brady rule was warranted.30  

6. Summary of Advisory Committee’s and Department of Justice’s 
work on amending Rule 16  

In 2003, prompted by the American College of Trial Lawyers’ proposal, 
the committee commenced discussions regarding whether an amendment 
was needed to Rule 16. Specifically, the committee explored whether Rule 
16 should codify and expand the government’s disclosure obligations re-
garding exculpatory and impeachment evidence favorable to the defense. 
Since that time, DOJ has continually opposed any proposed amendment to 
Rule 16, believing it to be unnecessary and expressing inter alia concern 
about pretrial disclosure of the identity of prosecution witnesses. Notwith-
standing that position, DOJ has worked with the committee in drafting 
language for a proposed amendment while simultaneously undertaking 
efforts to revise the U.S. Attorneys’ Manual (Manual) regarding the gov-
ernment’s disclosure obligations that might serve as an alternative to an 
amendment to Rule 16.  
 On September 5, 2006, the committee met in special session by tele-
conference to discuss DOJ’s proposed revision to the Manual and to de-
cide whether, given the proposal, the committee should still forward the 
draft Rule 16 amendment to the Standing Committee for publication.  

                                                
 29. Memorandum from American College of Trial Lawyers to the Judicial Conference Advi-
sory Committee on Federal Rules of Criminal Procedure (October 2003), at 2. 
 30. Memorandum from U.S. Department of Justice (Criminal Division) to Hon. Susan C. 
Bucklew, Chair, Judicial Conference Subcommittee on Rules 11 and 16 (April 26, 2004), at 2. 
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 Committee minutes revealed that some committee members believed 
the revised language to the Manual was a substantial improvement, but in 
the end concluded that DOJ’s internal policy could not serve as a substi-
tute for the proposed amendment to Rule 16. Specifically, some members 
had concerns about the subjective language limiting the obligation to dis-
close impeachment materials to information the prosecutor sees as “sig-
nificant” or “substantial.” Additionally, one member commented that, 
even if the proposed provisions were identical, the fundamental question 
was whether the policy on disclosure of exculpatory and impeaching in-
formation should be solely an internal “Department” matter or should also 
be included in a rule. Further, there was concern that the policy was lim-
ited to prosecutors and did not alter or supersede the narrower Giglio pol-
icy applicable to investigators and other government agencies. Lastly, an-
other member noted that the internal policy was not judicially enforceable 
and thus probably would not alter current practices. That member further 
added, “only the rule would provide an effective remedy for violation and 
actually reduce the number of problems in this area.” 
 Several members favored an incremental approach and recommended 
that the committee defer consideration of a Rule 16 amendment until the 
impact of DOJ’s proposed revision to the Manual could be assessed.  
 At the conclusion of the special session, the committee voted 8–4 to 
forward the proposed Rule 16 amendment to the Standing Committee for 
publication.31 The proposed amendment creates a new subdivision and is 
based on the principle that fundamental fairness is enhanced when the de-
fense has access before trial to any exculpatory and impeaching informa-
tion known to the prosecution. 
 On October 19, 2006, DOJ posted a new Manual provision requiring 
greater disclosure of material and exculpatory evidence.32 

B. Summary of Findings 

• Thirty-seven of the ninety-four districts reported having a relevant 
local rule, order, or procedure specifically governing disclosure of 
Brady material. References to Brady material are usually in the 
courts’ local rules but are also in courts’ standard pretrial orders and 
scheduling orders. The remaining districts have not adopted any 
formal standards or rules that provide guidance to prosecutors on 

                                                
 31. See Appendix A.  
 32. See Appendix D. Contained within the Manual are general policies and procedures appli-
cable to U.S. attorneys. The Manual’s primary function is to provide internal Department of Justice 
guidance. 
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discharging Brady obligations. These districts routinely follow Fed-
eral Rule of Criminal Procedure 16 or a local rule that mirrors Rule 
16.  

• Nineteen of the thirty-seven districts that explicitly reference Brady 
material use the term “favorable to the defendant” in describing evi-
dence subject to the disclosure obligation. Nine districts refer to it 
by case name (“Brady material”). The remaining nine districts refer 
to Brady material as evidence that is “exculpatory” in nature.  

• Twenty-eight of the thirty-seven districts mandate automatic disclo-
sure; nine dictate that the government provide such material only 
upon request of the defense. One district requires parties to address 
Brady material in a requested pretrial conference, and two districts 
presume that the defendant has requested disclosure unless the pre-
sumption is overcome.  

• The thirty-seven districts that reference Brady material vary signifi-
cantly in their timetables for disclosure of the material. The most 
common time frame is “within fourteen days of the arraignment,” 
followed by “within seven days of the arraignment,” and “within ten 
days of the arraignment.” Some districts have no specified time re-
quirements for disclosure, using terms such as “as soon as reasona-
bly possible” or “before the trial.” 

• In thirty-one of the thirty-seven districts with Brady-related provi-
sions, the disclosure obligation is a continuing one, such that if addi-
tional evidence is discovered during the trial or after initial disclo-
sure, the defendant must be notified and provided with the new 
evidence. The most common time frame for which this newly addi-
tional material must be turned over is “immediately” followed by 
“promptly.” 

• Of the thirty-seven districts with policies governing Brady material, 
thirteen have due diligence requirements for prosecutors. Two dis-
tricts have a certificate of compliance requirement.  

• None of the districts specifies specific sanctions for nondisclosure 
by prosecutors, leaving any sanction determination and remedy to 
the discretion of the court. 

• Nine of the thirty-seven districts that reference Brady have declina-
tion procedures for disclosure of specific types of information. 
These procedures vary by districts, but most require a writing de-
scribing the specific matters in question and the reasons for declin-
ing to make the necessary disclosures required by the local rule or 
order. 
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II. U.S. District Court Rules and Policies Addressing  
 Brady Material  

This section describes federal district courts’ local rules, orders, and pro-
cedures that codify the Brady rule, define Brady material, and set the tim-
ing and conditions for disclosure of Brady material. In addition, we dis-
cuss provisions containing due diligence obligations of the government 
and specific sanctions, if any, for the government’s failure to comply with 
disclosure procedures.  
 This report does not address the degree to which the court’s rules and 
other policies describe what actually occurs in the district. Nor does it ad-
dress the government’s compliance with Brady. Providing that type of in-
formation would necessitate a different type of research study. 

A. Research Methods  

Like the 2004 Center report, the information presented in this updated re-
port is derived from a number of sources, including district courts’ local 
rules, orders, and policies, and other relevant material. The majority of this 
information came from the courts’ individual websites. We also searched 
the Westlaw and Lexis-Nexis federal court rules and orders databases for 
relevant information.  
 For twenty-eight districts, the review of the court’s website and the 
database searches yielded specific local rules and orders that relate to the 
Brady decision or that set forth guidance to the government regarding dis-
closure of Brady material. For nine districts for which our searches did not 
yield a relevant local rule or order, we contacted the clerks of court to re-
quest their assistance in locating any local rules or materials relating to the 
application of the Brady decision. Through those efforts we identified 
thirty-seven districts that clearly refer to Brady material in their local 
rules, orders, or procedures. The remaining courts without a specific local 
rule either follow Federal Rule of Criminal Procedure 16 or a local rule 
that mirrors Rule 16. 
 During our research, we found instances in which individual judges 
have incorporated Brady obligations into their pretrial orders. A sample of 
those orders can be found in Appendix C.33 They are not included in the 
analysis of this report since our objective was not to look at individual 
judge practices but rather court-wide policies and procedures. 

                                                
 33. See, e.g., D.D.C. (Judge Walton’s order); M.D. Fla. (Judge Bucklew’s and Judge Cor-
rigan’s orders); N.D. Iowa (Judge Bennett’s order); and D.P.R. (Judge Cerezo’s order). 
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 Three districts did not respond to our requests for information.34 
 The thirty-seven districts that have local rules, orders, and procedures 
specifically addressing Brady material served as the basis of our analysis. 
We reviewed and analyzed each of the thirty-seven districts’ materials to 
determine  

• the types of information defined as Brady material; 
• whether the material is disclosed automatically or only upon re-

quest; 
• the timing of disclosure; 
• whether the parties had a continuing duty to disclose; 
• whether the parties had a due diligence requirement; and 
• whether there are specific provisions authorizing sanctions for fail-

ure to disclose Brady material. 
We also noted whether the districts had declination procedures. 

B. Governing Rules, Orders, and Procedures 

We found references to Brady material in various documents, including 
local rules, orders (including standing orders and standard discovery, ar-
raignment, scheduling, and pretrial orders), and supplementary materials 
such as joint statements of discovery and checklists (including disclosure 
agreement checklists). 
 Provisions for obligations to disclose Brady material are contained in 
the documents listed in Table 1. We were unable to find information on 
each of the variables discussed here for all districts. Consequently, we 
provide information only where available.  

C. Definition of Brady Material 

Most disclosure rules, orders, and procedures in the thirty-seven districts 
that address the Brady decision define Brady material in a number of 
ways: as “evidence favorable to the defendant” (19 districts),35 by case 

                                                
 34. District of Guam, Eastern District of Missouri, and District of Oregon.  
 35. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. R. 16.13 
§ (b)(1)(B); D. Conn. Cr. R. Appx. § (A)(11); N.D. Fla. R. 26.3(D)(1); S.D. Fla. R. 88.10(D); N.D. 
Ga. Standard Pretrial Order § IV(B); S.D. Ga. Cr. R. 16.1(f); W.D. La. Criminal Scheduling Order 
§ II(c)(1); W.D. Mich. Standing Order Regarding Discovery in Criminal Cases § D; W.D. Mo. 
Scheduling and Trial Order § VI(A); N.D.N.Y. R. Cr. P. 14.1 § (b)(2); D. N. Mar. I. Cr. R. 
17.1.1(c); W.D. Okla. Joint Statement of Discovery Conference § 5; W.D. Pa. Cr. R. 16.1(F); E.D. 
Tenn. Discovery and Scheduling Order ¶ 15; M.D. Tenn. R. 16.01(d); D. Vt. R. 16.1(a)(2); W.D. 
Wash. Cr. R. 16(a)(1)(K); S.D. W. Va. Arraignment Order & Discovery Requests III(1)(H). 
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name, e.g., “Brady material” (9 districts);36 and as “exculpatory evidence” 
(9 districts).37  

Table 1. District Court Documents that Reference Brady Material38 

 
Document 

Number of 
Districts 

 
Districts 

Local rules 17 S.D. Ala., N.D. Cal.,  
D. Conn., N.D. Fla.,  
S.D. Fla., S.D. Ga.,  
D. Haw., D. Mass., 
D.N.H., N.D.N.Y., E.D. 
N.C., D. N. Mar. I.,  
W.D. Pa., M.D. Tenn., 
W.D. Wash.,  
N.D. W. Va., E.D. Wis. 

Standard pretrial order 6 E.D. Ark., M.D. Ga., 
N.D. Ga., W.D. La.,  
D.N.D., D. Vt. 

Standing order  4 M.D. Ala., E.D. Mich.,  
W.D. Mich., D.N.J. 

Discovery and scheduling order 2 E.D. Tenn., D. Kan. 
Scheduling order 2 W.D. Ky., W.D. Mo. 
Arraignment order and standard 
discovery request 

1 S.D. W. Va. 

Criminal progression order 1 D. Neb. 
Disclosure agreement checklist 1 W.D. Tex. 
Joint discovery statement 1 W.D. Okla. 
Procedural order 1 D. Idaho 
Standard order 1 D.N.M. 

                                                
 36. E.D. Ark. Pretrial Order; M.D. Ga. Standard Pretrial Order ¶ 4; D. Haw. Crim. R. 
16.1(a)(7); D. Idaho Procedural Order § I(5)(A); D. Kan. General Order of Discovery and Schedul-
ing ¶ 10; W.D. Ky. Scheduling Order § 2(B)(2); D. Neb. Order for the Progression of a Criminal 
Case § 3; D.N.H. R. 16.1(c); D.N.M. Standard Discovery Order § 6. 
 37. N.D. Cal. Crim. R. 17.1-1 § (b)(3); D. Mass. R. 116.2; E.D. Mich. Standing Order for 
Discovery and Inspection and Fixing Motion Cut-Off Date in Criminal Cases § 1(b); D.N.J. Order 
for Discovery and Inspection § 1(f); E.D.N.C. Crim. R. 16.1(b)(6); D.N.D. Criminal Pretrial Order 
§ II(d); W.D. Tex. Parties’ Disclosure Agreement Checklist; N.D. W. Va. R. Cr. P. 16.05; E.D. 
Wis. Crim. R. 16.1(b). 
 38. A number of districts cover Brady obligations in more than one document. We chose the 
document with the most comprehensive information.  
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1. Evidence favorable to the defendant 

The most common definition of “evidence favorable to the defendant,” 
found in nineteen of the thirty-seven districts that use the term, defines 
Brady material as any material or information that may be favorable to the 
defendant on the issues of guilt or punishment and that is within the scope 
(or meaning) of Brady.39 Five of the nineteen districts add the qualifier 
“without regard to materiality.” 40 

2. Exculpatory evidence or exculpatory material 

Nine districts refer to Brady material as exculpatory in nature.41 Of these 
nine districts, Massachusetts has the most detailed and expansive rule 
dealing with Brady material and exculpatory evidence. It defines exculpa-
tory evidence as follows: 

• Information that would tend directly to negate the defendant’s 
guilt concerning any count in the indictment or information. 

• Information that would cast doubt on the admissibility of evidence 
that the government anticipates offering in its case-in-chief and 
that could be subject to a motion to suppress or exclude, which 
would, if allowed, be appealable under 18 U.S.C. § 3731. 

• A statement whether any promise, reward, or inducement has been 
given to any witness whom the government anticipates calling in 
its case-in-chief, identifying by name each such witness and each 
promise, reward, or inducement, and a copy of any promise, re-
ward, or inducement reduced to writing. 

• A copy of any criminal record of any witness identified by name 
whom the government anticipates calling in its case-in-chief. 

                                                
 39. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. R. 16.13 
§ (b)(1)(B); D. Conn. Cr. R. Appx. § (A)(11); N.D. Fla. R. 26.3(D)(1); S.D. Fla. R. 88.10(D); N.D. 
Ga. Standard Pretrial Order § IV(B); S.D. Ga. Cr. R. 16.1(f); W.D. La. Criminal Scheduling Order 
§ II(c)(1); W.D. Mich. Standing Order Regarding Discovery in Criminal Cases § D; W.D. Mo. 
Scheduling and Trial Order § VI(A); N.D.N.Y. R. Cr. P. 14.1 § (b)(2); D. N. Mar. I. Cr. R. 
17.1.1(c); W.D. Okla. Joint Statement of Discovery Conference § 5; W.D. Pa. Cr. R. 16.1(F); E.D. 
Tenn. Discovery and Scheduling Order ¶ 15; M.D. Tenn. R. 16.01(d); D. Vt. R. 16.1(a)(2); W.D. 
Wash. Cr. R. 16(a)(1)(K); S.D. W. Va. Arraignment Order & Discovery Requests III(1)(H). 
 40. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. R. 16.13 
§ (b)(1)(B); D. Conn. Cr. R. Appx. § (A)(11); N.D. Fla. R. 26.3(D)(1); D. Vt. R. 16.1(a)(2). 
 41. N.D. Cal. Crim. R. 17.1-1 § (b)(3); D. Mass. R. 116.2; E.D. Mich. Standing Order for 
Discovery and Inspection and Fixing Motion Cut-Off Date in Criminal Cases § 1(b); D.N.J. Order 
for Discovery and Inspection § 1(f); E.D.N.C. Crim. R. 16.1(b)(6); D.N.D. Criminal Pretrial Order 
§ II(d); W.D. Tex. Parties’ Disclosure Agreement Checklist; N.D. W. Va. R. Crim. P. 16.05; E.D. 
Wis. Crim. R. 16.1(b) & (c). 
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• A written description of any criminal cases pending against any 
witness identified by name whom the government anticipates call-
ing in its case-in-chief. 

• A written description of the failure of any percipient witness iden-
tified by name to make a positive identification of a defendant, if 
any identification procedure has been held with such a witness 
with respect to the crime at issue. 

• Any information that tends to cast doubt on the credibility or accu-
racy of any witness whom or evidence that the government antici-
pates calling or offering in its case-in-chief. 

• Any inconsistent statement, or a description of such a statement, 
made orally or in writing by any witness whom the government 
anticipates calling in its case-in-chief, regarding the alleged crimi-
nal conduct of the defendant. 

• Any statement, or a description of such a statement, made orally 
or in writing by any person, that is inconsistent with any statement 
made orally or in writing by any witness the government antici-
pates calling in its case-in-chief, regarding the alleged criminal 
conduct of the defendant. 

• Information reflecting bias or prejudice against the defendant by 
any witness whom the government anticipates calling in its case-
in-chief. 

• A written description of any prosecutable federal offense known 
by the government to have been committed by any witness whom 
the government anticipates calling in its case-in-chief. 

• A written description of any conduct that may be admissible under 
Fed. R. Evid. 608(b) known by the government to have been 
committed by a witness whom the government anticipates calling 
in its case-in-chief. 

• Information known to the government of any mental or physical 
impairment of any witness whom the government anticipates call-
ing in its case-in-chief, that may cast doubt on the ability of that 
witness to testify accurately or truthfully at trial as to any relevant 
event. 

• Exculpatory information regarding any witness or evidence that 
the government intends to offer in rebuttal. 

• A written summary of any information in the government’s pos-
session that tends to diminish the degree of the defendant’s culpa-
bility or the defendant’s Offense Level under the United States 
Sentencing Guidelines.42 

                                                
 42. D. Mass. R. 116.2(B). 
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3. Brady material generally 

Nine districts cite only to Brady v. Maryland or to Brady and some other 
case authority when addressing the prosecutor’s obligation to turn over 
exculpatory material.43 

D. Disclosure Requirements  

Twenty-eight districts mandate automatic disclosure of Brady material.44 
One district, the Middle District of Georgia, has a caveat—the government 
need not furnish the defendant with Brady information that the defendant 
has obtained or, with reasonable diligence, could obtain himself or her-
self.45 Another district, the Western District of Kentucky, requires that 
“[i]f the United States has knowledge of Brady rule evidence and is unsure 
as to the nature of the evidence and the proper time for disclosure, it may 
request an in camera hearing for the purpose of resolving this issue.”46 
 Nine districts dictate that the government provide Brady material upon 
request of the defendant.47 The Northern District of California adds quali-
fying language that requires that the parties address the issue “if pertinent 

                                                
 43. E.D. Ark. Pretrial Order; M.D. Ga. Standard Pretrial Order ¶ 4; D. Haw. Crim. R. 
16.1(a)(7); D. Idaho Procedural Order § I(5)(A); D. Kan. General Order of Discovery and Schedul-
ing ¶ 10; W.D. Ky. Scheduling Order § 2(B)(2); D. Neb. Order for the Progression of a Criminal 
Case § 3; D.N.H. R. 16.1(c); D.N.M. Standard Discovery Order § 6. 
 44. M.D. Ala. Standing Order on Criminal Discovery § (1)(B); S.D. Ala. R. 16.13 
§ (b)(1)(B); E.D. Ark. Pretrial Order; D. Conn. Cr. R. Appx. § (A)(11); N.D. Fla. R. 26.3(D)(1); 
S.D. Fla. R. 88.10(D); D. Haw. Crim. R. 16.1(a)(7); D. Kan. General Order of Discovery and 
Scheduling ¶ 10; W.D. Ky. Scheduling Order § 2(B)(2); D. Mass. R. 116.2; E.D. Mich. Standing 
Order for Discovery and Inspection and Fixing Motion Cut-Off Date in Criminal Cases § 1(b); 
W.D. Mich. Standing Order Regarding Discovery in Criminal Cases § D; W.D. Mo. Scheduling 
and Trial Order § VI(A); D. Neb. Order for the Progression of a Criminal Case § 3; D.N.H. R. 
16.1(c); D.N.J. Order for Discovery and Inspection § 1(f); D.N.M. Standard Discovery Order § 6; 
N.D.N.Y. R. Cr. P. 14.1 § (b)(2); D.N.D. Criminal Pretrial Order § II(d); D. N. Mar. I. Cr. R. 
17.1.1(c); W.D. Okla. Joint Statement of Discovery Conference § 5; W.D. Pa. Cr. R. 16.1(F); E.D. 
Tenn. Discovery and Scheduling Order ¶ 15; M.D. Tenn. R. 16.01(d); W.D. Tex. Parties’ Disclo-
sure Agreement Checklist; D. Vt. R. 16.1(a)(2); N.D. W. Va. R. Cr. P. 16.05; E.D. Wis. Crim. R. 
16.1(b). 
 45. M.D. Ga. Standard Pretrial Order ¶ 5 (citing United States v. Slocum, 708 F.2d 587, 599 
(11th Cir. 1983)). 
 46. W.D. Ky. Scheduling Order § 4. 
 47. N.D. Cal. Crim. R. 17.1-1 § (b)(3); M.D. Ga. Standard Pretrial Order ¶ 5; N.D. Ga. Stan-
dard Magistrate Judge’s Pretrial Order § IV(B); S.D. Ga. Crim. R. 16.1(f); D. Idaho Procedural 
Order § I(5); W.D. La. Criminal Scheduling Order § II(c); E.D.N.C. Crim. R. 16.1(b)(6); W.D. 
Wash. Crim. R. 16(a)(1)(K); S.D. W. Va. Arraignment Order and Standard Discovery Request 
§ III(1)(H). 
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to the case” and in their pretrial conference statement “if a conference is 
held.”48  
 Only one district, the Middle District of Tennessee, specifically ad-
dresses the disposition of the information or evidence once the case has 
been resolved. That district requires that the information or evidence be 
returned to the “government or destroyed following the completion of the 
trial, sentencing of the defendant, or completion of the direct appellate 
process, whichever occurs last.”49 A party who destroys materials must 
certify the destruction by letter to the government. 

1. Time requirements for disclosure50 

The thirty-seven districts vary significantly in their disclosure timetables. 
Some districts specify a time by which the prosecution must disclose 
Brady material, while other districts rely on nonspecific terms such as “in 
time for effective use at trial” or “as soon as reasonably possible.” 

a. Specific time requirement 
Thirty-three districts have mandated time limits (or specific events, such 
as arraignments or pretrial conferences) for prosecutorial disclosure of 
Brady material (see Table 2).  

                                                
 48. N.D. Cal. Crim. R. 17.1-1(b). 
 49. M.D. Tenn. Crim. R. 16.02.  
 50. It is well settled that the district court may order when Brady material is to be disclosed. 
See United States v. Starusko, 729 F.2d 256 (3d Cir. 1984). Some decisions have held that the 
Jencks Act controls and that Brady material relating to a certain witness need not be disclosed until 
that witness has testified on direct examination at trial. United States v. Bencs, 28 F.3d 555 (6th 
Cir. 1994); United States v. Jones, 612 F.2d 453 (9th Cir. 1979); United States v. Scott, 524 F.2d 
465 (5th Cir. 1975). Others have held that Brady material might be disclosed prior to trial, in order 
to afford the defendant the opportunity to make effective use of the material during trial. See United 
States v. Perez, 870 F.2d 1222 (7th Cir. 1989); United States v. Campagnuolo, 592 F.2d 852 (5th 
Cir. 1979); United States v. Pollack, 534 F.2d 964 (D.C. Cir. 1976).  
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Table 2. Districts with Time Requirements for Prosecutorial 
Disclosure of Brady Material 

 
Time Requirement 

Number of 
Districts 

 
Districts 

Within 14 days of  
arraignment  

5 N.D.N.Y,51 S.D. Fla.,52 M.D. 
Tenn., W.D. Tex.,53 D. Vt.54 

Within 7 days of  
arraignment 

4 D. Hawaii,55 D. Idaho, W.D. 
Mich., N.D. W. Va. 

Within 10 days of  
arraignment 

4 D. Conn., E.D. Mich.,56 W.D. 
Mo., D. Neb.57 

At arraignment 3 M.D. Ala., S.D. Ala., E.D. Wis. 
Within 5 days of  
arraignment 

3 N.D. Fla., S.D. Ga., W.D. Pa. 

At pretrial conference  2 E.D.N.C.,58 D. N. Mar. I.59 
Within a reasonable time 
after arraignment 

1 D. Kan. 

Within 28 days of  
arraignment 

1 D. Mass. 

At discovery conference  1 W.D. Wash.  
10 days after not guilty 
plea 

1 W.D. Okla. 

10–20 days after not guilty 
plea 

1 N.D. Cal. 

10 days after defendant’s 
request 

1 S.D. W. Va. 

7 days after court’s order 1 W.D. Ky.60 
8 days after court’s order 1 D.N.M. 
10 days after court’s order 1 D.N.J. 

                                                
 51. Or on the date the court otherwise sets for good cause. 
 52. Or as ordered by the court. 
 53. If defendant waives the arraignment within fourteen days after latest arraignment date. 
 54. Or date otherwise set by court. 
 55. Government must file and serve notice of compliance with discovery. 
 56. Or other date set by judge.  
 57. Upon request for additional discovery or disputed Brady materials “as soon as practicable 
upon request.” 
 58. May exchange by mail. “Rule adds to government disclosure obligations under Rule 16, 
and requires the scheduling of a pretrial conference at which Rule 16 materials should be given to a 
defendant.” United States v. King, 121 F.R.D. 277 (E.D.N.C. 1988).  
 59. Conference upon request or sua sponte.  
 60. If not prior to order then Brady disclosure must be in time for effective use at trial.  
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Time Requirement 

Number of 
Districts 

 
Districts 

14 days after court’s order 1  E.D. Tenn.61 
20 days before trial 1 D.N.H.62 
Not less than 7 days before 
trial 

1 W.D. La.63 

 

b. No specific time requirement  
Four districts have nonspecific time requirements for disclosure, set out in 
local rules or in various court orders. The terms used for these time re-
quirements include the following descriptions: 

• “in time for effective use at trial”;64 
• “as soon as reasonably possible”;65  
• “sufficiently in advance of trial to allow a defendant to use it effec-

tively”;66 and 
• “discovery shall be accomplished without the necessity of court in-

tervention.”67 

2. Duration of disclosure requirements 

Thirty-one of the thirty-seven districts make the prosecutor’s disclosure 
obligation a continuing one, such that if additional evidence is discovered 
during the trial or after initial disclosure, the defendant must be notified 
and shown the new evidence.68 Many of the districts use adjectives or 
                                                
 61. In the Eastern District of Tennessee, timing of disclosure is governed by United States v. 
Presser, 844 F.2d 1275 (6th Cir. 1988), which addressed material that was arguably exempt from 
pretrial disclosure by the Jencks Act, yet also arguably exculpatory under the Brady rule. There, the 
material needed only to be disclosed to defendants “in time for use at trial.” 
 62. For good cause shown the government may seek approval to disclose said material at a 
later time.  
 63. Parties must meet in person. 
 64. E.D. Ark. Pretrial Order for Criminal Cases. 
 65. M.D. Ga. Standard Pretrial Order ¶ 5. 
 66. N.D. Ga. Standard Criminal Pretrial Order IV.B. 
 67. D.N.D. Criminal Pretrial Order § II(a). 
 68. M.D. Ala. Standing Order on Criminal Discovery § Supplementation; S.D. Ala. R. 16.13 
§ (c); E.D. Ark. Pretrial Order; D. Conn. Cr. R. Appx. § (D); N.D. Fla. R. 26.3(G)(2); S.D. Fla. R. 
88.10(Q)(3); N.D. Ga. Standard Pretrial Order § IV(A); S.D. Ga. Cr. R. 16.1(g); D. Haw. Crim. R. 
16.1(c); D. Idaho Procedural Order § I(5); D. Kan. General Order of Discovery and Scheduling; 
W.D. Ky. Scheduling Order § 2(B)(2); W.D. La. Criminal Scheduling Order § II(c)(8); D. Mass. R. 
116.7; E.D. Mich. Standing Order for Discovery and Inspection and Fixing Motion Cut-Off Date in 
Criminal Cases § (3); W.D. Mich. Standing Order Regarding Discovery in Criminal Cases § M; 
M.D. Neb. Order for the Progression of a Criminal Case § 2; D.N.H. R. 16.2; D.N.J. Order for Dis-
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modifiers to more clearly define how soon after discovery of new material 
the government must disclose it.69 Nine of the thirty-one districts provide 
no timing information.70 

E. Due Diligence Requirements  

Thirteen districts have “due diligence” requirements for prosecutors re-
garding discovery.71 One district72 requires the government to sign and file 
a “certificate of compliance” (with Brady obligations) with discovery. An-
other district obliges the parties to “collaborate in preparation of a written 
statement to be signed by counsel for each side, generally describing all 
discovery material exchanged, and setting forth all stipulations entered 
into at the conference.”73  
 While other districts do not use the term “due diligence” in their local 
rules, orders, or procedures, some make it clear that the government has 
the responsibility to identify and produce discoverable evidence and in-
formation. For example, the Western District of Missouri’s rule regarding 

                                                                                                                     
covery and Inspection § 5; D.N.M. Standard Discovery Order § 4; N.D.N.Y. R. Cr. P. 14.1 § (f); 
E.D.N.C. Crim. R. 16.1(e); D.N.D. Criminal Pretrial Order § II; W.D. Okla. Joint Statement of 
Discovery Conference § 5; E.D. Tenn. Discovery and Scheduling Order ¶ 16; M.D. Tenn. R. 
16.01(n); W.D. Tex. R. CR-16(b)(4); D. Vt. R. 16.1(e); W.D. Wash. Cr. R. 16(a)(2)(E)(d); N.D. 
W. Va. R. Cr. P. 16.12; S.D. W. Va. R. Cr. P. 16.1(f). 
 69. E.g., “immediately” (D. Conn. Crim. R. App. Standing Order on Discovery § D; S.D. Fla. 
Gen. R. 88.10; D. Kan. General Order of Discovery and Scheduling; W.D. La. Criminal Scheduling 
Order § II(c)(8); W.D. Mich. Standing Order Regarding Discovery in Criminal Cases § M; E.D. 
Tenn. Discovery and Scheduling Order ¶ 16; M.D. Tenn. R. 16.01(n); N.D. W. Va. R. Crim. P. 
16.05); “promptly” (E.D. Ark. Pretrial Order; D. Haw. Crim. R. 16.1(c); D. Mass. R. 116.7; 
D.N.M. Standard Discovery Order § 4; W.D. Tex. R. CR-16(b)(4); D. Vt. R. 16.1(e); W.D. Wash. 
Cr. R. 16(a)(2)(E)(d)); “expeditiously” (M.D. Ala. Standing Order on Criminal Discovery; S.D. 
Ala. R. 16.13(c); N.D.N.Y. R. Crim. P. 14.1(f)); “as soon as it is received” (S.D. W. Va. R. Cr. P. 
16.1(f)); “as soon as practicable” (D. Idaho Procedural Order § I(5)); “by the speediest means 
available” (N.D. Fla. Crim. R. 26.3(G)); and “when information is discovered” (D.N.H. R. 16.2). 
 70. E.D. Ark. Pretrial Order; N.D. Ga. Standard Pretrial Order § IV(A); S.D. Ga. Cr. R. 16.1; 
W.D. Ky. Arraignment Order Reciprocal Order of Discovery (Louisville Division) 3(c); E.D. Mich. 
Standing Order for Discovery and Inspection and Fixing Motion Cut-Off Date in Criminal Cases 
§ 3(f); D. Neb. Order for the Progression of a Criminal Case; D.N.J. Order for Discovery and In-
spection § 3; E.D.N.C. Crim. R. 16.1(e); W.D. Okla. Joint Statement of Discovery Conference.  
 71. D. Conn. Crim. R. App. Standing Order on Discovery § A; S.D. Fla. R. 88.10(A); D. 
Haw. Crim. R. 16.1; D. Mass. R. 116.2(A)(1); W.D. Mich. Standing Order Regarding Discovery in 
Criminal Cases §§ A & B; W.D. Mo. Scheduling and Trial Order § I; D.N.H. Crim. R. 16.2; 
D.N.M. Standard Discovery Order § 2; E.D.N.C. Crim. R. 16.1(b)(1); E.D. Tenn. Discovery and 
Scheduling Order § A; M.D. Tenn. R. 16.01(a)(2); W.D. Wash. Crim. R. 16(a); N.D. W. Va. R. Cr. 
P. 16.01(a). 
 72. W.D. Mo. Scheduling and Trial Order § IX. 
 73. W.D. Mich. Standing Order Regarding Discovery in Criminal Cases § L. 
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the government’s responsibility for reviewing the case file for Brady (and 
Giglio) material provides: 

The government is advised that if any portion of the government’s 
investigative file or that of any investigating agency is not made 
available to the defense for inspection, the Court will expect that trial 
counsel for the government or an attorney under trial counsel’s im-
mediate supervision who is familiar with the Brady/Giglio doctrine 
will have reviewed the applicable files for the purpose of ascertain-
ing whether evidence favorable to the defense is contained in the 
file.74  

In addition, the Middle and Southern Districts of Alabama include a re-
striction on the delegation of the responsibility: 

The identification and production of all discoverable information and 
evidence is the personal responsibility of the Assistant U.S. Attorney 
assigned to the action and may not be delegated without the express 
permission of the Court.75 

F. Sanctions for Noncompliance with Brady Obligations  

None of the thirty-seven districts specifies remedies for prosecutorial non-
disclosure. All leave the determination of any sanctions to the discretion of 
the court. 
 However, several districts provide some guidance for judges dealing 
with the failure of the government to comply with Brady/Giglio obliga-
tions. The Uniform Procedural Order in the District of Idaho provides:  

If the government has information in its possession at the time of the 
arraignment, but elects not to disclose this information until a later 
time in the proceedings, the court can consider this as one factor in 
determining whether the defendant can make effective use of the in-
formation at trial.76 

 The Eastern District of Michigan’s rule notes “the government pro-
ceeds at its peril if there is a failure to disclose information pursuant to 
Rule 16(a)(1) and exculpatory evidence.”77 And the Western District of 
Kentucky’s rule states that the “[f]ailure to disclose Brady [material] at a 
time when it can be used effectively may result in a recess or continuance 
so that defendant may properly utilize such evidence.”78 
                                                
 74. W.D. Mo. Scheduling and Trial Order Note following §§ VI(A) & (B).  
 75. M.D. Ala. Standing Order on Criminal Discovery § 2(C); S.D. Ala. R. 16.13(b)(2)(C). 
 76. D. Idaho Procedural Order § I(5). 
 77. E.D. Mich. Standing Order for Discovery and Inspection and Fixing Motion Cut-Off 
Date in Criminal Cases § 1(b). 
 78. W.D. Ky. Scheduling Order § 2(B)(2). 
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 Most courts allow sanctions (generally based on Rule 16’s authority) 
for both parties for general discovery abuses. These sanctions include ex-
clusion of evidence at trial, a finding of contempt, granting a continuance, 
and even dismissal of the indictment with prejudice. For example, the 
Northern District of West Virginia’s local rule provides: 

If at any time during the course of the proceedings it is brought to the 
attention of the Court that a party has failed to comply with L.R. 
Crim. P. 16 [the general discovery rule], the Court may order such 
party to permit the discovery or inspection, grant a continuance or 
prohibit the party from introducing evidence not disclosed, or the 
Court may enter such order as it deems just under the circumstances 
up to and including the dismissal of the indictment with prejudice.79 

G. Declination Procedures  

Nine of the thirty-seven districts specifically refer to declination proce-
dures in their local rules or orders.80 Procedures vary by districts, but most 
require a writing describing the specific matters in question and the rea-
sons for declining to make the necessary disclosures required by the local 
rule or order. For example, the Southern District of Georgia’s local rule 
says: 

In the event the U.S. Attorney declines to furnish any such informa-
tion described in this rule, he shall file such declination in writing 
specifying the types of disclosure that are declined and the ground 
therefor. If defendant’s attorney objects to such refusal, he shall 
move the Court for a hearing therein.81 

 The District of Massachusetts has an even more detailed rule govern-
ing the declination of disclosure and protective orders, providing for chal-
lenges, sealed filings, and ex parte motions: 

(A) Declination. If in the judgment of a party it would be detrimental 
to the interests of justice to make any of the disclosures required by 
these Local Rules, such disclosures may be declined, before or at the 
time that disclosure is due, and the opposing party advised in writing, 
with a copy filed in the Clerk’s Office, of the specific matters on 
which disclosure is declined and the reasons for declining. If the op-

                                                
 79. N.D. W. Va. R. Crim. P. 16.11. 
 80. S.D. Ga. Crim. R. 16.1(g); W.D. Ky. Arraignment Order Reciprocal Order of Discovery 
(Louisville Division) 3(c); W.D. La. Criminal Scheduling Order § III(a); D. Mass. R. 116.6(A); 
E.D. Mich. Standing Order for Discovery and Inspection and Fixing Motion Cut-Off Date in 
Criminal Cases § (2); D.N.J. Order for Discovery and Inspection § 2; W.D. Pa. Cr. R. 16.1(B); 
W.D. Wash. Crim. R. 16(e); N.D. W. Va. R. Cr. P. 16.02. 
 81. S.D. Ga. Crim. R. 16.1(g).  
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posing party seeks to challenge the declination, that party shall file a 
motion to compel that states the reasons why disclosure is sought. 
Upon the filing of such motion, except to the extent otherwise pro-
vided by law, the burden shall be on the party declining disclosure to 
demonstrate, by affidavit and supporting memorandum citing legal 
authority, why such disclosure should not be made. The declining 
party may file its submissions in support of declination under seal 
pursuant to L.R. 7.2 for the Court’s in camera consideration. Unless 
otherwise ordered by the Court, a redacted version of each such 
submission shall be served on the moving party, which may reply. 
(B) Ex Parte Motions for Protective Orders. This Local Rule does 
not preclude any party from moving under L.R. 7.2 and ex parte (i.e., 
without serving the opposing party) for leave to file an ex parte mo-
tion for a protective order with respect to any discovery matter. Nor 
does this Local Rule limit the Court’s power to accept or reject an ex 
parte motion or to decide such a motion in any manner it deems ap-
propriate.82 

 Four of the thirty-seven districts have procedures for motions to deny, 
modify, restrict, or defer discovery or inspection.83 The moving party has 
the burden to show cause why discovery should be limited. 
 

                                                
 82. D. Mass. Crim. R. 116.6.  
 83. See, e.g., D. Conn. Cr. R. Appx. § (F); W.D. Mich. Standing Order Regarding Discovery 
in Criminal Cases § N; E.D. Tenn. Discovery and Scheduling Order ¶ 17; M.D. Tenn. R. 16.01(n). 
The Middle District of Tennessee’s local rule language is similar to Connecticut’s; however, the 
Middle District of Tennessee’s local rule includes the following cautionary message: “It is expected 
by the Court, however, that counsel for both sides shall make every good faith effort to comply 
with the letter and spirit of this Rule.” M.D. Tenn. R. 16.01(a)(2)(n). 
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Appendix A 

 
Proposed Rule 16 Amendment and Committee Note 
            

 
 

March 15, 2006, draft 
 
Rule 16. Discovery and Inspection 
(a) GOVERNMENT’S DISCLOSURE. 

(1) INFORMATION SUBJECT TO DISCLOSURE. 

* * * * 

 (H) Exculpatory or Impeaching Information. Upon a defendant’s request, the 
government must make available all information that is known to the attorney for 
the government or agents of law enforcement involved in the investigation of the 
case that is either exculpatory or impeaching. The court may not order disclosure 
of impeachment information earlier than 14 days before trial. 
 

COMMITTEE NOTE 
 Subdivision (a)(1)(H). New subdivision (a)(1)(H) is based on the principle 
that fundamental fairness is enhanced when the defense has access before trial to 
any exculpatory or impeaching information known to the prosecution. The re-
quirement that exculpatory and impeaching information be provided to the de-
fense also reduces the possibility that innocent persons will be convicted in fed-
eral proceedings. See generally ABA STANDARDS FOR CRIMINAL JUSTICE, 
PROSECUTION FUNCTION AND DEFENSE FUNCTION 3-3.11(a) (3d ed. 1993), and 
ABA MODEL RULE OF PROFESSIONAL CONDUCT 3.8(d) (2003). The amendment 
is intended to supplement the prosecutor’s obligations to disclose material 
exculpatory or impeaching information under Brady v. Maryland, 373 U.S. 83 
(1963), Giglio v. United States, 405 U.S. 150 (1972), Kyles v. Whitley, 514 U.S. 
419 (1995), Strickler v. Greene, 527 U.S. 263, 280–81 (1999), and Banks v. 
Dretke, 540 U.S. 668, 691 (2004). 
 The rule contains no requirement that the information be “material” to guilt 
in the sense that this term is used in cases such as Kyles v. Whitley. It requires 
prosecutors to disclose to the defense all exculpatory or impeaching information 
known to any law enforcement agency that participated in the prosecution or in-
vestigation of the case without further speculation as to whether this information 
will ultimately be material to guilt. 
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 The amendment distinguishes between exculpatory and impeaching informa-
tion for purposes of the timing of disclosure. Information is exculpatory under 
the rule if it tends to cast doubt upon the defendant’s guilt as to any essential 
element in any count in the indictment or information. 
 Because the disclosure of the identity of witnesses raises special concerns, 
and impeachment information may disclose a witness’s identity, the rule provides 
that the court may not order the disclosure of information that is impeaching but 
not exculpatory earlier than 14 days before trial. The government may apply to 
the court for a protective order concerning exculpatory or impeaching informa-
tion under the already-existing provision of Rule 16(d)(1), so as to defer disclo-
sure to a later time. 
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Appendix B 
 

Compendium of U.S. District Court Material  
Addressing Brady Material 

            

Middle District of Alabama 

STANDARD ORDER ON CRIMINAL DISCOVERY 

. . . (1) Disclosure by the Government. At arraignment, or on a date otherwise set 
by the court for good cause shown, the government shall tender to defendant the 
following:  
 . . . (B) Brady Material. All information and material known to the govern-
ment which may be favorable to the defendant on the issues of guilt or punish-
ment, without regard to materiality, within the scope of Brady v. Maryland, 373 
U.S. 83 (1963).  

Southern District of Alabama 

LR16.13 CRIMINAL DISCOVERY 

. . . (b) Initial Disclosures. 
 . . . (B) Brady Material. All information and material known to the govern-
ment which may be favorable to the defendant on the issues of guilt or punish-
ment, without regard to materiality, within the scope of Brady v. Maryland, 373 
U.S. 83 (1963). 

Eastern District of Arkansas 

PRETRIAL ORDER FOR CRIMINAL CASES 

Brady/Giglio 
The government must comply with its Constitutional obligation to disclose any 
information known to it that is material to the guilt or punishment of the defen-
dant whether or not the defendant requests it. Brady and Giglio information must 
be disclosed in time for effective use at trial.  
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Northern District of California 

17.1-1. PRETRIAL CONFERENCE 

. . . (b) Pretrial Conference Statement. Unless otherwise ordered, not less than 4 
days prior to the pretrial conference, the parties shall file a pretrial conference 
statement addressing the matters set forth below, if pertinent to the case: 
 . . . (3) Disclosure of exculpatory or other evidence favorable to the defen-
dant on the issue of guilt or punishment . . . 

District of Connecticut 

APPENDIX STANDING ORDER ON DISCOVERY 

In all criminal cases, it is Ordered: 
 (A) Disclosure by the Government. Within ten (10) days from the date of 
arraignment, government and defense counsel shall meet, at which time the at-
torney for the government shall furnish copies, or allow defense counsel to in-
spect or listen to and record items which are impractical to copy, of the following 
items in the possession, custody or control of the government, the existence of 
which is known or by the exercise of due diligence may become known to the 
attorney for the government or to the agents responsible for the investigation of 
the case: 
 . . . (11) All information known to the government which may be favorable to 
the defendant on the issues of guilt or punishment within the scope of Brady v. 
Maryland, 373 U.S. 83 (1963). 

Northern District of Florida 

Rule 26.3. DISCOVERY – CRIMINAL 

. . . (D) Other Disclosure Obligations of the Government.—The government’s 
attorney shall provide the following within five (5) days after the defendant’s 
arraignment, or promptly after acquiring knowledge thereof: 
 (1) Brady Material.—All information and material known to the government 
which may be favorable to the defendant on the issues of guilt or punishment, 
without regard to materiality, that is within the scope of Brady v. Maryland, 373 
U.S. 83 (1963) and United States v. Agurs, 427 U.S. 97 (1976). 

Southern District of Florida 

Rule 88.10. CRIMINAL DISCOVERY 

. . . C. The government shall reveal to the defendant and permit inspection and 
copying of all information and material known to the government which may be 
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favorable to the defendant on the issues of guilt or punishment within the scope 
of Brady v. Maryland, 373 U.S. 83 (1963), and United States v. Agurs, 427 U.S. 
97 (1976). 

Middle District of Georgia 

DISCOVERY AND INSPECTION UNDER BRADY AND RULE 16; 
DISCLOSING IMPEACHING INFORMATION AND  

EXCULPATORY EVIDENCE 

 A defendant has a right only to discovery of evidence pursuant to Rule 16 of 
the Federal Rules of Criminal Procedure or Brady v. Maryland, 373 U.S. 83 
(1963), and its progeny.  

Northern District of Georgia 

STANDARD CRIMINAL ORDER 

. . . B. Discovery and Disclosure of Evidence Arguably Subject to Suppression 
and of Evidence Which Is Exculpatory and/or Impeaching: Upon request of the 
defendant, the government is directed to comply with FED. R. CRIM. P. 16 and 
with FED. R. CRIM. P. 12 by providing notice as specified in section II.B, supra. 
The government is also directed to provide all materials and information that are 
arguably favorable to the defendant in compliance with its obligations under 
Brady v. Maryland, 373 U.S. 83 (1963), Giglio v. United States, 405 U.S. 150 
(1972), and their progeny. Exculpatory material as defined in Brady and Kyles v. 
Whitley, 514 U.S. 419, 434 (1995), must be provided sufficiently in advance of 
trial to allow a defendant to use it effectively. Impeachment material must be pro-
vided no later than production of the Jencks Act statements.  

Southern District of Georgia 

LCrR 16.1. PRETRIAL DISCOVERY AND INSPECTION IN  
CRIMINAL CASES 

Within five (5) days after arraignment, the United States Attorney and the defen-
dant’s attorney shall confer and, upon request, the government shall: 
 . . . (f) Permit defendant’s attorney to inspect and copy or photograph any 
evidence favorable to the defendant. 
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District of Hawaii 

CrimLR 16.1. STANDING ORDER FOR ROUTINE DISCOVERY IN 
CRIMINAL CASES 

. . . A request for discovery set out in this paragraph and in Fed.R.Crim.P. 16 is 
entered for the defendant to the government by this rule so that the defendant 
need not make a further request for such discovery. If the defendant does not re-
quest such discovery, he or she shall file a notice to the government that he or she 
does not request such discovery within five (5) days after arraignment. If such a 
notice is filed, the government is relieved of any discovery obligations to the de-
fendant imposed by this paragraph or Fed.R.Crim.P. 16. If the defendant does not 
file such a notice, within seven (7) days after arraignment unless otherwise or-
dered by the court or promptly upon subsequent discovery, the government shall 
permit the defendant to inspect and copy or photograph, or, in the case of the de-
fendant’s criminal record, shall furnish a copy, and provide the information listed 
in the subparagraphs enumerated immediately below. Upon providing the infor-
mation required in the enumerated subparagraphs below, the government shall 
file and serve notice of compliance with discovery mandated under this para-
graph. 
 . . . 7. Brady material, as it shall be presumed that defendant has made a gen-
eral Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 1194, 10 L. Ed. 2d 215, 1963 U.S. 
LEXIS 1615 (1963) request. Specific requests shall be made in writing to the gov-
ernment or by motion . . . 

District of Idaho 

PROCEDURAL ORDER 

. . . 5. The Court strongly encourages the government to produce any information 
currently in its possession and described in the following paragraphs within 
seven (7) calendar days of the date of the arraignment on the indictment, in con-
junction with the material being produced under Part I, paragraph 1 of this Pro-
cedural Order. As to any materials not currently in the possession of the govern-
ment, including information that may not be exculpatory in nature at the time of 
the arraignment but as the case proceeds towards trial may become exculpatory 
because of subsequent events, then the government shall, as soon as practicable 
and at a minimum for the defendant to make effective use of it at trial, disclose 
the information. If the government has information in its possession at the time of 
the arraignment, but elects not to disclose this information until a later time in the 
proceedings, the court can consider this as one factor in determining whether the 
defendant can make effective use of the information at trial.  
 A. Disclose all material evidence within the scope of Brady v. Maryland, 373 
U.S. 83 (1963), United States v. Agurs, 427 U.S. 97 (1976), and Kyles v. Whitley, 
514 U.S. 419 (1995), and their progeny.  
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District of Kansas 

GENERAL ORDER OF SCHEDULING AND DISCOVERY 

. . . In general, the court will order the parties to comply with Rules 12, 12.1, 
12.2, 16 and 26.2 of the Federal Rules of Criminal Procedure, with Brady v. 
Maryland, 373 U.S. 83, 83 S. Ct. 1194 (1963), Giglio v. United States, 405 U.S. 
150, 92 S. Ct. 763 (1972) and their progeny, and with Title 18, U.S.C. § 3500, as 
well as Rule 404(b), Federal Rules of Evidence. A request is not necessary to 
trigger the operation of the Rules and the absence of a request may not be as-
serted as a reason for noncompliance.  
 . . . Within a reasonable time period after arraignment, the government shall 
comply with Rules 12(b)(4)(B) and 16, and Brady/Giglio. Pursuant to Rule 16, 
the government shall copy for the defendant or permit the defendant to inspect 
and copy or photograph:  
 . . . Pursuant to Brady and Giglio and their progeny, the government shall 
produce any and all evidence in its possession, custody or control which would 
tend to exculpate the defendant (that is, evidence which is favorable and material 
to a defense), or which would constitute impeachment of government witnesses, 
or which would serve to mitigate punishment, if any, which may be imposed in 
this case. This includes and is not limited to the following:  
 1. Any evidence tending to show threats, promises, payments or inducements 
made by the government or any agent thereof which would bear upon the credi-
bility of any government witness.  
 2. Any statement of any government witness which is inconsistent with a 
statement by the witness which led to the indictment in this case.  
 3. Any statement of any government witness which the attorney for the gov-
ernment knows or reasonably believes will be inconsistent with the witness’ tes-
timony at trial.  
 4. Any prior conviction of any government witness, which involved dishon-
esty or false statement, or for which the penalty was death or imprisonment in 
excess of one year under the law under which he was convicted.  
 5. Any pending felony charges against any government witness.  
 6. Any specific instances of the conduct of any government witness which 
would tend to show character for untruthfulness.  

Western District of Kentucky 

SCHEDULING ORDER 

. . . (2) Brady material. The government shall disclose any Brady material of 
which it has knowledge in the following manner:  

(a) pretrial disclosure of any Brady material discoverable under Rule 
16(a)(1);  

(b) disclosure of all other Brady material in time for effective use at trial.  
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Western District of Louisiana 

CRIMINAL SCHEDULING ORDER 

. . . (c) Not less than 7 days prior to trial: 
 (1) The government shall reveal to the defendant and permit inspection and 
copying of all information and material known to the government which may be 
favorable to the defendant on the issues of guilt or punishment within the scope 
of Brady v. Maryland, United States v. Agurs, and Kyles v. Whitley.  

District of Massachusetts 

RULE 116.1 DISCOVERY IN CRIMINAL CASES 

(A) Discovery Alternatives. 
 (1) Automatic Discovery. In all felony cases, unless a defendant waives auto-
matic discovery, all discoverable material and information in the possession, cus-
tody, or control of the government and that defendant, the existence of which is 
known, or by the exercise of due diligence may become known, to the attorneys 
for those parties, must be disclosed to the opposing party without formal motion 
practice at the times and under the automatic discovery procedures specified in 
this Local Rule. 
. . . (C) Automatic Discovery Provided By The Government. 
 (1) Following Arraignment. Unless a defendant has filed the Waiver, within 
twenty-eight (28) days of arraignment—or within fourteen (14) days of receipt 
by the government of a written statement by the defendant that no Waiver will be 
filed—the government must produce to the defendant: 
. . . (2) Exculpatory Information. The timing and substance of the disclosure of 
exculpatory evidence is specifically provided in L.R. 116.2. 

RULE 116.2 DISCLOSURE OF EXCULPATORY EVIDENCE 
(A) Definition. Exculpatory information includes, but may not be limited to, all 
information that is material and favorable to the accused because it tends to: 
 (1) Cast doubt on defendant’s guilt as to any essential element in any count 
in the indictment or information; 
 (2) Cast doubt on the admissibility of evidence that the government antici-
pates offering in its case-in-chief, that might be subject to a motion to suppress or 
exclude, which would, if allowed, be appealable pursuant to 18 U.S.C. § 3731; 
 (3) Cast doubt on the credibility or accuracy of any evidence that the gov-
ernment anticipates offering in its case-in-chief; or 
 (4) Diminish the degree of the defendant’s culpability or the defendant’s Of-
fense Level under the United States Sentencing Guidelines. 
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(B) Timing of Disclosure by the Government. Unless the defendant has filed the 
Waiver or the government invokes the declination procedure under Rule 116.6, 
the government must produce to that defendant exculpatory information in ac-
cordance with the following schedule: 
 (1) Within the time period designated in L.R. 116.1(C)(1): 
  (a) Information that would tend directly to negate the defendant’s guilt 
concerning any count in the indictment or information. 
  (b) Information that would cast doubt on the admissibility of evidence 
that the government anticipates offering in its case-in-chief and that could be sub-
ject to a motion to suppress or exclude, which would, if allowed, be appealable 
under 18 U.S.C. § 3731. 
  (c) A statement whether any promise, reward, or inducement has been 
given to any witness whom the government anticipates calling in its case-in-
chief, identifying by name each such witness and each promise, reward, or in-
ducement, and a copy of any promise, reward, or inducement reduced to writing. 
  (d) A copy of any criminal record of any witness identified by name 
whom the government anticipates calling in its case-in-chief. 
  (e) A written description of any criminal cases pending against any wit-
ness identified by name whom the government anticipates calling in its case-in-
chief. 
  (f) A written description of the failure of any percipient witness identi-
fied by name to make a positive identification of a defendant, if any identification 
procedure has been held with such a witness with respect to the crime at issue. 
 (2) Not later than twenty-one (21) days before the trial date established by 
the judge who will preside: 
  (a) Any information that tends to cast doubt on the credibility or accu-
racy of any witness whom or evidence that the government anticipates calling or 
offering in its case-in-chief. 
  (b) Any inconsistent statement, or a description of such a statement, 
made orally or in writing by any witness whom the government anticipates call-
ing in its case-in-chief, regarding the alleged criminal conduct of the defendant. 
  (c) Any statement or a description of such a statement, made orally or in 
writing by any person, that is inconsistent with any statement made orally or in 
writing by any witness the government anticipates calling in its case-in-chief, 
regarding the alleged criminal conduct of the defendant. 
  (d) Information reflecting bias or prejudice against the defendant by any 
witness whom the government anticipates calling in its case-in-chief. 
  (e) A written description of any prosecutable federal offense known by 
the government to have been committed by any witness whom the government 
anticipates calling in its case-in-chief. 
  (f) A written description of any conduct that may be admissible under 
Fed. R. Evid. 608(b) known by the government to have been committed by a wit-
ness whom the government anticipates calling in its case-in-chief. 
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  (g) Information known to the government of any mental or physical 
impairment of any witness whom the government anticipates calling in its case-
in-chief, that may cast doubt on the ability of that witness to testify accurately or 
truthfully at trial as to any relevant event. 
 (3) No later than the close of the defendant’s case: Exculpatory information 
regarding any witness or evidence that the government intends to offer in rebut-
tal. 
 (4) Before any plea or to the submission by the defendant of any objections 
to the Pre-Sentence Report, whichever first occurs: A written summary of any 
information in the government’s possession that tends to diminish the degree of 
the defendant’s culpability or the defendant’s Offense Level under the United 
States Sentencing Guidelines. 
 (5) If an item of exculpatory information can reasonably be deemed to fall 
into more than one of the foregoing categories, it shall be deemed for purposes of 
determining when it must be produced to fall into the category which requires the 
earliest production. 

Eastern District of Michigan 

STANDING ORDER FOR DISCOVERY AND INSPECTION AND 
FIXING MOTION CUT-OFF DATE IN CRIMINAL CASES 

. . . (b) The government shall permit defense counsel to inspect, copy or photo-
copy any exculpatory evidence within the meaning of Brady v. Maryland and 
U.S. v. Agurs.  

Western District of Michigan 

STANDING ORDER OF DISCOVERY IN CRIMINAL CASES 

. . . D. The government shall reveal to the defendant and permit inspection and 
copying all information and material known to the government which may be 
favorable to the defendant on the issues of guilt or punishment within the scope 
of Brady v. Maryland and U.S. v. Agurs. 

Western District of Missouri 

SCHEDULING AND TRIAL ORDER 

. . . VI. Evidence Favorable to the Defense 
 . . . A. Brady Evidence 
 The government is directed to disclose all evidence favorable to the defen-
dant within the meaning of Brady v. Maryland. 
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District of Nebraska 

ORDER FOR PROGRESSION OF A CRIMINAL CASE 

Upon arraignment of Defendant this date and the entry of plea of not guilty, 
IT IS ORDERED: 
. . . the United States Attorney shall disclose Brady v. Maryland (and its progeny) 
material as soon as practicable. 

District of New Hampshire 

Rule 16.1. ROUTINE DISCOVERY 

The parties shall disclose the following information without waiting for a de-
mand from the opposing party. 
. . . (c) Exculpatory and Impeachment Material. 
 The government shall disclose any evidence material to issues of guilt or 
punishment within the meaning of Brady v. Maryland, 373 U.S. 83 (1963), and 
related cases, and any impeachment material as defined in Giglio v. United 
States, 405 U.S. 150 (1972), and related cases, at least twenty (20) days before 
trial. For good cause shown, the government may seek approval to disclose said 
material at a later time. 

District of New Jersey 

ORDER FOR DISCOVERY AND INSPECTION 

. . . 1. CONFERENCE. Within ten (10) days from the date hereof, the United 
States Attorney or one of his assistants and the defendant’s attorney shall meet 
and confer, and the government shall:  
 (f) Permit defendant’s attorney to inspect, copy or photograph any exculpa-
tory evidence within the purview of Brady v. Maryland.  

District of New Mexico 

RULE 16.1 DISCOVERY OF EVIDENCE 

The Parties will comply with the Standard Discovery Order. A copy of the Order 
is attached to these Rules.  

STANDARD DISCOVERY ORDER 

. . . 6. DISCLOSURE OF BRADY, GIGLIO AND JENCKS ACT MATERIALS. 
The government shall make available to the Defendant by the time required by 
applicable law all material for which discovery is mandated by Brady v. Mary-
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land, 373 U.S. 83 (1963), by Giglio v. United States, 405 U.S. 150 (1972), and by 
the Jencks Act, 18 U.S.C. § 3500, and Rules 12(i) and 26.2. 

Northern District of New York 

14.1 DISCOVERY 

. . . (b) Fourteen (14) days after arraignment, or on a date that the Court otherwise 
sets for good cause shown, the government shall make available for inspection 
and copying to the defendant the following:  
 1. Brady Material. All information and material that the government knows 
that may be favorable to the defendant on the issues of guilt or punishment, 
within the scope of Brady v. Maryland, 373 U.S. 83 (1963).  

Eastern District of North Carolina 

Rule 16.1. MOTIONS RELATING TO DISCOVERY AND INSPECTION  

. . . At the pre-trial conference and upon the request of counsel for the defendant, 
the government shall permit counsel for the defendant: 
. . . (6) to inspect, copy or photograph any exculpatory evidence. 

District of North Dakota 

PRETRIAL ORDER (CRIMINAL) 

. . . II. DISCOVERY: The following discovery rules shall apply:  
 . . . d) The Government shall disclose to the Defendant any exculpatory ma-
terial discoverable under Brady v. Maryland, 373 U.S. 83 (1963) and its progeny.  

District of the Northern Mariana Islands 

LCrR 17.1.1—PRETRIAL CONFERENCE 

. . . c. Production of evidence favorable to the defendant on the issue of guilt or 
punishment as required by Brady v. Maryland, 373 U.S. 83 (1963), and related 
authorities . . .  
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Western District of Oklahoma 

LCrR16.1 DISCOVERY CONFERENCE 

(b) Joint Statement. Within three (3) days following completion of the required 
discovery conference, the parties shall file with the Court Clerk a joint statement 
memorializing the discovery conference.  

JOINT DISCOVERY STATEMENT 

. . . 5. The fact of disclosure of all materials favorable to the defendant or the ab-
sence thereof within the meaning of Brady v. Maryland and related cases: 
 Counsel for plaintiff expressly acknowledges continuing responsibility to 
disclose any material favorable to defendant within the meaning of Brady that 
becomes known to the Government during the course of these proceedings. 

Western District of Pennsylvania 

Rule 16.1. DISCOVERY AND INSPECTION  

. . . F. Within five (5) days after the arraignment, the United States attorney shall 
permit the defendant or defendant’s attorney to inspect, copy or photocopy any 
evidence favorable to the defendant. 

Eastern District of Tennessee 

DISCOVERY AND SCHEDULING ORDER 

. . . The government shall reveal to the defendant and permit inspection and 
copying of all information and material known to the government which may be 
favorable to the defendant on the issues of guilt or punishment within the scope 
of Brady v. Maryland, 373 U.S. 83 (1963), United States v. Agurs, 427 U.S. 97 
(1976) (exculpatory evidence), and United States v. Bagley, 473 U.S. 667 (1985) 
(impeachment evidence). Timing of such disclosure is governed by United States 
v. Presser, 844 F.2d 1275 (6th Cir. 1988).  

Middle District of Tennessee 

LcrR16.01. DISCOVERY AND INSPECTION  

. . . d. The government shall reveal to the defendant and permit inspection and 
copying of all information and material known to the government which may be 
favorable to the defendant on the issues of guilt or punishment within the scope 
of Brady v. Maryland, 373 U.S. 83, 83 S.Ct. 1194, 10 L.Ed.2d 215 (1963), and 
United States v. Agurs, 427 U.S. 97, 96 S.Ct. 2392, 49 L.Ed.2d 342 (1976). 
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Western District of Texas 

Rule CR-16 DISCOVERY AND INSPECTION  

(a) Discovery Conference and Agreement. 
 (1) The parties need not make standard discovery requests, motions, or re-
sponses if, not later than the deadline for filing pretrial motions (or as otherwise 
authorized by the court), they confer, attempt to agree on procedures for pretrial 
discovery, and sign and file a copy of the Disclosure Agreement Checklist ap-
pended to this rule. 

PARTIES’ DISCLOSURE AGREEMENT CHECKLIST 

Disclosed   Will Disclose/Refuse to    Not  Comments 

. . . Rule 16 material: 

. . . Exculpatory material . . . 
 (Brady) 

District of Vermont 

Rule 16.1. DISCOVERY 

. . . (a) Disclosure from Government. Within 14 days of arraignment, or on a date 
otherwise set by the court for good cause shown, the government will make 
available to the defendant for inspection and copying the following: 
. . . (2) Brady Material. All information and material known to the government 
which may be favorable to the defendant on the issues of guilt or punishment, 
within the scope of Brady v. Maryland, 373 U.S. 83 (1963). 

CRIMINAL PRETRIAL ORDER 

. . . II. DISCOVERY: 
 A. Discovery from Government. Within 14 days of arraignment, or on a date 
otherwise set by the Court for good cause shown, the government shall make 
available to the defendant for inspection and copying the following: 
 . . . 2. Brady Material. All information and material known to the government 
which may be favorable to the defendant on the issues of guilt or punishment, 
within the scope of Brady v. Maryland, 373 U.S. 83 (1963). 
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Western District of Washington 

Rule 16. DISCOVERY AND INSPECTION  

. . . (1) Discovery from the government. At the discovery conference the attorney 
for the government shall comply with the government’s obligations under Rule 
16 including, but not limited to, the following: 
 . . . (K) Advise the attorney for the defendant and provide, if requested, evi-
dence favorable to the defendant and material to the defendant’s guilt or punish-
ment to which he is entitled pursuant to Brady v. Maryland and United States v. 
Agurs . . . 

Northern District of West Virginia 

LR Cr P 16.05. EXCULPATORY EVIDENCE 

Exculpatory evidence as defined in Brady v. Maryland, 373 U.S. 83, 83 S. Ct. 
1194, 10 L.Ed.2d 215 (1963), as amplified by United States v. Bagley, 473 U.S. 
667, 105 S. Ct. 3375, 87 L.Ed.2d 481 (1985), shall be disclosed at the time the 
disclosures described in LR Cr P 16.01 are made. Additional Brady material not 
known to the government at the time of disclosure of other discovery material, as 
described above, shall be disclosed immediately in writing setting forth the mate-
rial in detail. 

Southern District of West Virginia 

ARRAIGNMENT ORDER AND STANDARD DISCOVERY REQUESTS 

. . . 1. On Behalf of the Defendant, the Government Is Requested to: (defense 
counsel must initial all applicable sections)  
 . . . H. Disclose to defendant all evidence favorable to defendant, including 
impeachment evidence, and allow defendant to inspect, copy or photograph such 
evidence.  

Eastern District of Wisconsin 

Criminal L.R. 16.1 OPEN FILE POLICY 

. . . (b) As defined by the United States Attorney’s Office, “open file policy” 
means disclosure without defense motion of all information and materials listed 
in Fed.R.Crim.P. 16(a)(1)(A), (B), and (D); upon defense request, material listed 
in Fed.R.Crim.P. 16(a)(1)(C); material disclosable under 18 U.S.C. § 3500 other 
than grand jury transcripts; reports of interviews with witnesses the government 
intends to call in its case-in-chief relating to the subject matter of the testimony 
of the witness; relevant substantive investigative reports; and all exculpatory ma-
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terial. The government must retain the authority to redact from open file material 
anything (i) that is not exculpatory and (ii) that the government reasonably be-
lieves is not relevant to the prosecution, or would jeopardize the safety of a per-
son other than the defendant, or would jeopardize an ongoing criminal investiga-
tion. The defendant retains the right to challenge such redactions by motion to the 
Court. 
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Appendix C 
 

Sample of Individual Judge Orders  
Addressing Brady Disclosures 

            

District of the District of Columbia 
(Judge Walton) 

 
GENERAL ORDER GOVERNING CRIMINAL CASES 

 
. . . (7) DISCOVERY MOTIONS: 
 
The court requires counsel to confer and attempt to resolve all discovery disputes 
informally. If counsel must file a motion pertaining to a discovery matter, the 
motion must comply with Local Criminal Rule 16.1.  

(a) BRADY/GIGLIO EVIDENCE: If defense counsel believes that the de-
fense is entitled to pretrial disclosure of Brady/Giglio material and the 
government has not complied with its obligations to produce such mate-
rial, defense counsel should immediately file a motion requesting that the 
court order the production of such evidence. In the event a motion for the 
production of Brady/Giglio evidence is filed, the court will forthwith 
convene a hearing during which it will ascertain whether such evidence 
exists, and if so, when it must be produced. Failure to file a motion de-
spite defense counsel’s belief that the defense is in need of pretrial dis-
closure of Brady/Giglio evidence to effectively prepare and present a de-
fendant’s case, will weigh heavily against a request by a defendant for a 
continuance on the eve of trial based on the untimely disclosure of 
Brady/Giglio evidence by the government.

 
In any event, the government 

is required to provide to the defendant Brady/Giglio evidence “at such a 
time as to allow the defense to use the favorable material effectively in 
the preparation and presentation of its case . . .” United States v. Pol-
lock, 534 F.2d at 973 (emphasis added). If the government believes that 
such disclosure should not occur sufficiently in advance of a defendant’s 
opening statement so as to afford defense counsel the opportunity to in-
corporate the Brady/Giglio material into the defendant’s opening state-
ment, government counsel must advise the Court of the reason(s) for the 
non-disclosure so the Court can determine when disclosure shall occur. 
The timing of the disclosure in such situations will be determined by the 
Court based on the individual circumstances of the particular case.  
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Middle District of Florida 
(Judge Bucklew) 

PRETRIAL DISCOVERY ORDER AND NOTICE OF TRIAL AND 
STATUS CONFERENCE 

. . . II. At an appropriate time and after considering any written requests made to 
the Government by defendant(s): 

A. The Government shall reveal to the defendant and permit inspection and 
copying of all information and material known to the Government which 
may be favorable to the defendant on the issue of guilt or punishment 
within the scope of Brady v. Maryland, 373 U.S. 83 (1963), and United 
States v. Agurs, 427 U.S. 97 (1976). 

Middle District of Florida 
(Judge Corrigan) 

JUDGE CORRIGAN’S STANDING ORDER PERTAINING TO 
DISCOVERY, MOTIONS, HEARINGS, CONFERENCES AND TRIAL 

. . . E. Not later than five (5) working days before trial, the Government shall re-
veal to the defendant(s) all information and material known to the Government 
which may be favorable to the defendant(s) on the issue of guilt or punishment 
within the scope of Brady v. Maryland, 373 U.S. 83 (1963). 

Northern District of Iowa 
(Judge Bennett) 

ORDER SETTING JURY TRIAL IN CRIMINAL CASES and 
STIPULATED DISCOVERY ORDER 

. . . XVII. STIPULATED DISCOVERY ORDER: At the time of arraignment, 
the following discovery obligations were agreed to by the parties, and the Court 
ORDERS compliance with the same.  
 A. The United States will include in its open discovery file or otherwise 
make available law enforcement reports (excluding evaluative material of matters 
such as possible defenses and legal strategies), grand jury testimony, and evi-
dence or existing summaries of evidence in the custody of the United States At-
torney’s Office, which provide the basis for the case against the defendant. The 
file will include Rule 16, Brady, and Jencks Act materials of which the United 
States Attorney’s Office is aware and which said Office possesses. Should the 
defendant become aware of any Brady material not contained in the open discov-
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ery file, the defendant will notify the United States Attorney’s Office of such 
materials in order that the information may be obtained. 
 B. The United States may redact or withhold information from the open dis-
covery file for security concerns or to protect an ongoing investigation. This does 
not preclude the defendant from requesting in camera review of such material by 
the court, upon proper showing, in order to determine whether or not it should be 
disclosed in accordance with Federal Rule of Criminal Procedure 16. Where the 
United States withholds information from the open discovery file, notice of the 
withholding along with a general description of the type of material withheld will 
be included in the open discovery file. The open discovery file will also not con-
tain evidence which the United States has decided to use for impeachment of de-
fense witnesses or rebuttal evidence. It will not include evaluative material of 
matters such as possible defenses and legal strategies or other attorney work 
product. The United States is authorized to disclose any defendant’s tax informa-
tion in its file to co-defendants for use consistent with this Order.  
 C. The information in the United States’s discovery file may only be used for 
the limited purpose of discovery and in connection with the above-captioned fed-
eral criminal case now pending against the defendant. The information provided 
in discovery shall not be disclosed to or used by any person other than that de-
fendant and his or her counsel, and may not be used or disclosed in any proceed-
ing not part of the pending criminal case. This paragraph does not prohibit the 
sharing of information by co-defendants in this federal criminal case between or 
among counsel who are subject to this Order. No information obtained through 
discovery shall be shared with other defendants or their counsel who are not sub-
ject to this Order except through motion pleading, or the offer of trial and sen-
tencing exhibits.  

District of Puerto Rico 
(Judge Cerezo) 

SCHEDULING ORDER  

. . . 1. Automatic discovery by the government of the following material and in-
formation in its possession, custody or control, the existence of which is known, 
or by the exercise of due diligence may become known, to the attorney for the 
government.  
 Within the term provided above, except where otherwise provided, the gov-
ernment shall disclose and allow the defendant to inspect, copy and photograph: 

(F) all information and material known to the government which may be fa-
vorable to the defendant on the issues of guilt or punishment within the 
scope of Brady v. Maryland, 373 U.S. 83 (1963) and Kyles v. Whitley, 
115 S.Ct. 1555 (1995).  
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Appendix D 

 
U.S. Attorney’s Manual, Section 9-5.000, Issues  
Related to Trials and Other Court Proceedings 

            
 

 
 

9-5.000 
ISSUES RELATED TO 
TRIALS AND OTHER 

COURT PROCEEDINGS 
 
 
9-5.001 Policy Regarding Disclosure of Exculpatory and Impeach-

ment Information 

9-5.100 Policy Regarding the Disclosure to Prosecutors of Potential 
Impeachment Information Concerning Law Enforcement 
Agency Witnesses (“Giglio Policy”) 

9-5.110 Testimony of FBI Laboratory Examiners 

9-5.150 Authorization to Close Judicial Proceedings to Members of 
the Press and Public 

 
 
9-5.001 Policy Regarding Disclosure of Exculpatory and Impeach-

ment Information 
 
A. Purpose. Consistent with applicable federal statutes, rules, and case law, 

the policy set forth here is intended to promote regularity in disclosure 
practices, through the reasoned and guided exercise of prosecutorial 
judgment and discretion by attorneys for the government, with respect to 
the government’s obligation both to disclose exculpatory and impeach-
ment information to criminal defendants and to seek a just result in every 
case. The policy is intended to ensure timely disclosure of an appropriate 
scope of exculpatory and impeachment information so as to ensure that 
trials are fair. The policy, however, recognizes that other interests, such 
as witness security and national security, are also critically important, see 
USAM § 9-21.000, and that if disclosure prior to trial might jeopardize 



Brady v. Maryland Material in the U.S. District Courts ~ Federal Judicial Center 2007 
 

44 

these interests, disclosure may be delayed or restricted (e.g. pursuant to 
the Classified Information Procedures Act). This policy is not a substi-
tute for researching the legal issues that may arise in an individual case. 
Additionally, this policy does not alter or supersede the policy that re-
quires prosecutors to disclose “substantial evidence that directly negates 
the guilt of a subject of the investigation” to the grand jury before seek-
ing an indictment, see USAM § 9-11.233.  

B. Constitutional obligation to ensure a fair trial and disclose material 
exculpatory and impeachment evidence. Government disclosure of 
material exculpatory and impeachment evidence is part of the constitu-
tional guarantee to a fair trial. Brady v. Maryland, 373 U.S. 83, 87 
(1963); Giglio v. United States, 405 U.S. 150, 154 (1972). The law re-
quires the disclosure of exculpatory and impeachment evidence when 
such evidence is material to guilt or punishment. Brady, 373 U.S. at 87; 
Giglio, 405 U.S. at 154. Because they are Constitutional obligations, 
Brady and Giglio evidence must be disclosed regardless of whether the 
defendant makes a request for exculpatory or impeachment evidence. 
Kyles v. Whitley, 514 U.S. 419, 432-33 (1995). Neither the Constitution 
nor this policy, however, creates a general discovery right for trial prepa-
ration or plea negotiations. U.S. v. Ruiz, 536 U.S. 622, 629 (2002); 
Weatherford v. Bursey, 429 U.S. 545, 559 (1977).  

1. Materiality and Admissibility. Exculpatory and impeachment 
evidence is material to a finding of guilt – and thus the Constitu-
tion requires disclosure – when there is a reasonable probability 
that effective use of the evidence will result in an acquittal. 
United States v. Bagley, 475 U.S. 667, 676 (1985). Recognizing 
that it is sometimes difficult to assess the materiality of evidence 
before trial, prosecutors generally must take a broad view of ma-
teriality and err on the side of disclosing exculpatory and im-
peaching evidence. Kyles, 514 U.S. at 439. While ordinarily, 
evidence that would not be admissible at trial need not be dis-
closed, this policy encourages prosecutors to err on the side of 
disclosure if admissibility is a close question.  

2. The prosecution team. It is the obligation of federal prosecu-
tors, in preparing for trial, to seek all exculpatory and impeach-
ment information from all the members of the prosecution team. 
Members of the prosecution team include federal, state, and local 
law enforcement officers and other government officials partici-
pating in the investigation and prosecution of the criminal case 
against the defendant. Kyles, 514 U.S. at 437.  
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C. Disclosure of exculpatory and impeachment information beyond that 
which is constitutionally and legally required. Department policy rec-
ognizes that a fair trial will often include examination of relevant excul-
patory or impeachment information that is significantly probative of the 
issues before the court but that may not, on its own, result in an acquittal 
or, as is often colloquially expressed, make the difference between guilt 
and innocence. As a result, this policy requires disclosure by prosecutors 
of information beyond that which is “material” to guilt as articulated in 
Kyles v. Whitley, 514 U.S. 419 (1995), and Strickler v. Greene, 527 U.S. 
263, 280-81 (1999). The policy recognizes, however, that a trial should 
not involve the consideration of information which is irrelevant or not 
significantly probative of the issues before the court and should not in-
volve spurious issues or arguments which serve to divert the trial process 
from examining the genuine issues. Information that goes only to such 
matters does not advance the purpose of a trial and thus is not subject to 
disclosure. 

1. Additional exculpatory information that must be disclosed. A 
prosecutor must disclose information that is inconsistent with 
any element of any crime charged against the defendant or that 
establishes a recognized affirmative defense, regardless of 
whether the prosecutor believes such information will make the 
difference between conviction and acquittal of the defendant for 
a charged crime. 

2. Additional impeachment information that must be disclosed. 
A prosecutor must disclose information that either casts a sub-
stantial doubt upon the accuracy of any evidence – including but 
not limited to witness testimony – the prosecutor intends to rely 
on to prove an element of any crime charged, or might have a 
significant bearing on the admissibility of prosecution evidence. 
This information must be disclosed regardless of whether it is 
likely to make the difference between conviction and acquittal of 
the defendant for a charged crime. 

3. Information. Unlike the requirements of Brady and its progeny, 
which focus on evidence, the disclosure requirement of this sec-
tion applies to information regardless of whether the information 
subject to disclosure would itself constitute admissible evidence. 

4. Cumulative impact of items of information. While items of in-
formation viewed in isolation may not reasonably be seen as 
meeting the standards outlined in paragraphs 1 and 2 above, sev-
eral items together can have such an effect. If this is the case, all 
such items must be disclosed. 
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D. Timing of disclosure. Due process requires that disclosure of exculpa-
tory and impeachment evidence material to guilt or innocence be made in 
sufficient time to permit the defendant to make effective use of that in-
formation at trial. See, e.g. Weatherford v. Bursey, 429 U.S. 545, 559 
(1997); United States v. Farley, 2 F.3d 645, 654 (6th Cir. 1993). In most 
cases, the disclosures required by the Constitution and this policy will be 
made in advance of trial.  

1. Exculpatory information. Exculpatory information must be 
disclosed reasonably promptly after it is discovered. This policy 
recognizes that exculpatory information that includes classified 
or otherwise sensitive national security material may require cer-
tain protective measures that may cause disclosure to be delayed 
or restricted (e.g. pursuant to the Classified Information Proce-
dures Act). 

2. Impeachment information. Impeachment information, which 
depends on the prosecutor’s decision on who is or may be called 
as a government witness, will typically be disclosed at a reason-
able time before trial to allow the trial to proceed efficiently. In 
some cases, however, a prosecutor may have to balance the goals 
of early disclosure against other significant interests – such as 
witness security and national security – and may conclude that it 
is not appropriate to provide early disclosure. In such cases, re-
quired disclosures may be made at a time and in a manner con-
sistent with the policy embodied in the Jencks Act, 18 U.S.C. § 
3500. 

3. Exculpatory or impeachment information casting doubt 
upon sentencing factors. Exculpatory and impeachment infor-
mation that casts doubt upon proof of an aggravating factor at 
sentencing, but that does not relate to proof of guilt, must be dis-
closed no later than the court’s initial presentence investigation.  

4. Supervisory approval and notice to the defendant. A prosecu-
tor must obtain supervisory approval not to disclose impeach-
ment information before trial or not to disclose exculpatory in-
formation reasonably promptly because of its classified nature. 
Upon such approval, notice must be provided to the defendant of 
the time and manner by which disclosure of the exculpatory or 
impeachment information will be made. 

E.  Comment. This policy establishes guidelines for the exercise of judg-
ment and discretion by attorneys for the government in determining what 
information to disclose to a criminal defendant pursuant to the govern-
ment’s disclosure obligation as set out in Brady v. Maryland and Giglio 
v. United States and its obligation to seek justice in every case. As the 
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Supreme Court has explained, disclosure is required when evidence in 
the possession of the prosecutor or prosecution team is material to guilt, 
innocence or punishment. This policy encourages prosecutors to err on 
the side of disclosure in close questions of materiality and identifies stan-
dards that favor greater disclosure in advance of trial through the 
production of exculpatory information that is inconsistent with any ele-
ment of any charged crime and impeachment information that casts a 
substantial doubt upon either the accuracy of any evidence the govern-
ment intends to rely on to prove an element of any charged crime or that 
might have a significant bearing on the admissibility of prosecution evi-
dence. Under this policy, the government’s disclosure will exceed its 
constitutional obligations. This expanded disclosure policy, however, 
does not create a general right of discovery in criminal cases. Nor does it 
provide defendants with any additional rights or remedies. Where it is 
unclear whether evidence or information should be disclosed, prosecu-
tors are encouraged to reveal such information to defendants or to the 
court for inspection in camera and, where applicable, seek a protective 
order from the Court. By doing so, prosecutors will ensure confidence in 
fair trials and verdicts. Prosecutors are also encouraged to undertake pe-
riodic training concerning the government’s disclosure obligation and the 
emerging case law surrounding that obligation.  
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Appendix E 
 

State Court Policies for the Treatment of  
Brady Material* 

           
 

State Court Policies for the Treatment of Brady Material  

This section describes state court statutes, rules, orders, and procedures that cod-
ify the Brady rule or incorporate specific aspects of it, define Brady material 
and/or set the timing and conditions for its disclosure, impose any due diligence 
obligations on the government, and specify sanctions for the government’s fail-
ure to comply with such disclosure procedures. 

A. Research Methods 
We identified within all fifty states and the District of Columbia the relevant 
statewide legal authority governing prosecutorial disclosure of information fa-
vorable to the defendant. We searched relevant databases in Westlaw and LEXIS, 
including state statutes, criminal procedure rules, state court rules governing 
criminal discovery, state constitutions, state court opinions, and state rules on 
professional conduct. For most states, we were able to locate a relevant state rule, 
order, or other legal authority when we used the following search terms in vari-
ous combinations:  

• “exculpatory evidence”; 
• “favorable evidence”; 
• “Brady material”; 
• “prosecution disclosure”; and 
• “suppression of evidence.” 

 If we were unable to locate a rule for a state, we reviewed state court opin-
ions to determine if case law addressed or clarified the legal obligation regarding 
prosecutorial disclosure of information favorable to the defendant.  
 Our analyses and conclusions are based on our interpretation of the relevant 
authorities that we identified. We looked for relevant legal authority that con-
tained clear and unequivocal language regarding the duty of the prosecutor to 
disclose information to the defense. Where we could not identify authority with 
clear language regarding the prosecution’s disclosure obligation, we erred on the 
side of caution and noted the absence of a clear authority regarding the duty to 
disclose. 
__________________ 

* For a summary of state court policies, see page 61. 
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B. Governing Rules, Orders, and Procedures 
All fifty states and the District of Columbia address the prosecutor’s obligation to 
disclose information favorable to the defendant. Table 3 shows the sources of the 
relevant authority. 

Table 3. Sources of Authority for Prosecutor’s Obligation to  
Disclose Evidence Favorable to the Defendant 

 
Authorities70 

Number of 
States 

 
States 

Rules of Criminal Procedure or 
general court rules 

35 Ala., Alaska, Ariz., Ark., Colo., 
Del., D.C., Fla., Idaho, Ill., Ind., 
Iowa, Ky., Me., Md., Mass., 
Mich., Minn., Miss., Mo., N.H., 
N.J., N.M., N.D., Ohio, Pa., R.I., 
S.C., Tenn., Utah, Vt., Va., 
Wash., W. Va., Wyo. 

General statutes 14 Conn., Ga., Kan., La., Mont., 
Neb., Nev., N.Y., N.C., Okla., 
Or., S.D., Tex., Wis.  

Penal code 2 Cal., Haw. 
 
 Some state supreme courts have found prosecutors’ suppression of exculpa-
tory evidence to violate the due process clauses of their constitutions. For exam-
ple, in State v. Hatfield, the West Virginia Supreme Court held that “[a] prosecu-
tion that withholds evidence which if made available would tend to exculpate an 
accused by creating a reasonable doubt as to his guilt violates due process of law 
under Article III, Section 14 of the West Virginia Constitution.”71 Another state, 
Nevada, explicitly notes in its criminal discovery procedure statute that “[t]he 
provisions of this section are not intended to affect any obligation placed upon 
the prosecuting attorney by the constitution of this state . . . to disclose exculpa-
tory evidence to the defendant.”72 

C. Definition of Brady Material 
In thirty-three of the fifty-one jurisdictions, we found rules or procedures that 
codify the Brady rule. There are differences in the Brady-related definitions of 
materials covered.  

                                                
 70. We identified several states that address the favorable evidence disclosure obligation in 
more than one source, e.g., in a statute as well as in a rule. We charted only the highest authority.  
 71. 286 S.E.2d 402, 411 (W. Va. 1982).  
 72. Nev. Rev. Stat. § 174.235(3) (2004). 
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1. Evidence favorable to the defendant 
Although there is some variation in the specific language used to define Brady 
material,73 twenty-three states74 have adopted language generally resembling the 
following: “any material or information which tends to negate the guilt of the 
accused as to the offense charged or would tend to reduce the accused’s punish-
ment therefor.”75  

2. Exculpatory evidence or material 
Ten other states76 expressly list exculpatory material as items of information that 
prosecutors are required to disclose. These states describe exculpatory material in 
two ways: as “exculpatory evidence”77 or as “exculpatory material.”78  
 The remaining states do not appear to have any express language regarding 
Brady material, but case law in several of those states discusses the Brady obliga-
tion. For example, in Potts v. State, the Georgia Supreme Court held that the 
“[d]efendant . . . has the burden of showing that the evidence withheld from him 
so impaired his defense that he was denied a fair trial within the meaning of the 
Brady Rule.”79 The Supreme Court of Wyoming noted that although “[t]here is 
no general constitutional right to discovery in a criminal case. . . . [s]uppression 
of evidence favorable to an accused upon request violates due process where the 
evidence is material to guilt.”80 Other state courts have similarly invoked the 
Brady rule in their decisions.81  
 No state procedure expressly refers to impeaching evidence as material sub-
ject to disclosure requirements, but three states specify that prosecutors must turn 
over any information required to be produced under the Due Process Clause of 

                                                
 73. See, e.g., Me. R. Crim. P. 16(a)(1)(C) (“any matter or information known to the attorney 
for the state which may not be known to the defendant and which tends to create a reasonable doubt 
of the defendant’s guilt as to the offense charged”). 
 74. Ala., Ariz., Ark., Colo., Fla., Haw., Idaho, Ill., Ky., La., Me., Md., Minn., Mo., Mont., 
N.J., N.M., Ohio, Okla., Pa., Tex., Utah, and Wash.  
 75. Idaho Crim. R. 16(a).  
 76. Cal., Conn., Mass., Mich., Miss., Nev., N.H., Tenn., Vt., Wis. 
 77. See, e.g., Nev. Rev. Stat. § 174.235(3).  
 78. See, e.g., Cal. Penal Code § 1054.1(e). 
 79. 243 S.E.2d 510, 517 (Ga. 1978) (citation omitted).  
 80. Dodge v. State, 562 P.2d 303, 307 (Wyo. 1977) (citations omitted). 
 81. Bui v. State, 717 So. 2d 6, 27 (Ala. Crim. App. 1997) (“In order to prove a Brady viola-
tion, a defendant must show (1) that the prosecution suppressed evidence, (2) that the evidence was 
of a character favorable to his defense, and (3) that the evidence was material.” (citation omitted)); 
O’Neil v. State, 691 A.2d 50, 54 (Del. 1997) (“[T]he [prosecution’s] obligation to disclose exculpa-
tory information is triggered by the defendant’s request pursuant to Super. Ct. Crim. Rule 16 and is 
not limited to trial proceedings.”); Lomax v. Commonwealth, 319 S.E.2d 763, 766 (Va. 1984) 
(“[T]he Commonwealth has a duty to disclose the [Brady] materials in sufficient time to afford an 
accused an opportunity to assess and develop the evidence for trial.”). 
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the U.S. Constitution.82 Two states require disclosure pursuant to the Brady deci-
sion.83 Despite this lack of express language, however, it appears that any state 
court opinion that cites the Brady rule would include impeachment evidence as 
material that state prosecutors are constitutionally obliged to produce for defen-
dants.84 

D. Disclosure Requirements 
Five states85 use the term “favorable” in describing evidence subject to the state 
disclosure obligation. However, these states limit the clause “evidence favorable 
to the accused” with a condition that such evidence be “material and relevant to 
the issue of guilt or punishment.”86  
 Although Brady used “favorable” in describing the evidence required for 
prosecutorial disclosure,87 Rule 16 does not expressly refer to “favorable evi-
dence.” The rule permits a defendant in federal criminal cases to receive, upon 
request, documents and tangible objects within the possession of the government 
that “are material to the preparation of the defendant’s defense or are intended 
for use by the government as evidence in chief at the trial, or were obtained from 
or belong to the defendant.”88 In describing some of the items of evidence subject 
to the criminal discovery right, twenty-six states use language identical or sub-
stantially similar to the italicized language above.89 

1. Types of information required to be disclosed 
All of the states90 require, at a minimum, disclosure of the types of evidence that 
Rule 16 permits to be disclosed before trial: 

                                                
 82. See, e.g., Nev. Rev. Stat. § 174.235(3); N.M. Dist. Ct. R. Cr. P. 5-501(A)(6); N.Y. Con-
sol. Law Serv. Crim. P. Law § 240.20(1)(h). 
 83. See, e.g., N.H. Super. Ct. R. 98(A)(2)(iv); Tenn. Crim. P. R. 16 (Advisory Commission 
Comments). 
 84. See United States v. Bagley, 473 U.S. 667, 676 (“Impeachment evidence, as well as ex-
culpatory evidence, falls within the Brady rule.”). 
 85. La., N.M., Ohio, Okla., Pa. 
 86. See, e.g., Pa. R. Crim. P. 573 (B)(1)(a) (“The Commonwealth shall . . . permit the defen-
dant’s attorney to inspect and copy or photograph . . . any evidence favorable to the accused that is 
material either to guilt or to punishment.”); La. Code Crim. P. Ann. art. 718 (“[O]n motion of the 
defendant, the court shall order the district attorney to permit or authorize the defendant to inspect, 
copy, examine . . . [evidence] favorable to the defendant and which [is] material and relevant to the 
issue of guilt or punishment.”).  
 87. 373 U.S. at 87 (“[S]uppression by the prosecution of evidence favorable to an accused 
upon request violates due process where the evidence is material either to guilt or punishment.”). 
 88. Fed. R. Crim. P. 16(a)(1)(C) (emphasis added). 
 89. Ala., Conn., Del., D.C., Haw., Idaho, Ind., Iowa, Kan., Ky., Miss., Mo., Neb., N.D., 
Ohio, Pa., S.C., S.D., Tenn., Tex., Utah, Vt., Va., Wash., W. Va., Wyo.  
 90. Indiana is unique in that it does not contain a separate rule for criminal discovery and 
relies on civil trial procedural rules to govern criminal trials. See Ind. Crim. R. 21 (“The Indiana 
rules of trial and appellate procedure shall apply to all criminal proceedings.”). Therefore, Indiana 
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• written or recorded statements, admissions, or confessions made by the 
defendant; 

• books, papers, documents, or tangible objects obtained from the defen-
dant; 

• reports of experts in connection with results of any physical or mental ex-
aminations made of the defendant, and scientific tests or experiments 
made; 

• records of the defendant’s prior criminal convictions; and 
• written lists of the names and addresses of persons having knowledge of 

relevant facts who may be called by the state as witnesses at trial.91 
 Some states, however, go beyond this basic list of information and specify 
other material for disclosure: 

• any electronic surveillance of any conversations to which the defendant 
was a party;92 

• whether an investigative subpoena has been executed in the case;93 
• whether the case has involved an informant;94 
• whether a search warrant has been executed in connection with the case;95 
• transcripts of grand jury testimony relating to the case given by the defen-

dant, or by a codefendant to be tried jointly;96 
• police, arrest, and crime or offense reports;97 
• felony convictions of any material witness whose credibility is likely to be 

critical to the outcome of the trial;98 
• all promises, rewards, or inducements made to witnesses the state intends 

to present at trial;99 
• DNA laboratory reports revealing a match to the defendant’s DNA;100 
• expert witnesses whom the prosecution will call at the hearing or trial, the 

subject of their testimony, and any reports they have submitted to the 
prosecution;101 

                                                                                                                     
does not provide a specific list of evidence subject to criminal discovery. Presumably, however, a 
criminal defendant in Indiana state court would be entitled to the basic items of evidence listed 
here.  
 91. See, e.g., Conn. Gen. Stat. § 54-86(a) (2003); Idaho Crim. Rule 16(a). 
 92. Mont. Code Ann. § 415-15-322 (2)(a). 
 93. Mont. Code Ann. § 415-15-322 (2)(b). 
 94. Mont. Code Ann. § 415-15-322 (2)(c). 
 95. Ariz. St. RCRP R. 15.1(b)(10). 
 96. N.Y. Consol. Law Serv. Crim. P. Law § 240.20(1)(b). 
 97. Colo. Crim. P. Rule 16(a)(I). 
 98. Cal. Penal Code § 1054.1(d). 
 99. Mass. Crim. P. R. 14(1)(A)(ix) (as amended, effective Sept. 7, 2004). 
 100. N.C. Gen. Stat. § 15A-903(g). 
 101. Wash. Super. Ct. Crim. R. 4.7(a)(2)(ii). 
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• any information that indicates entrapment of the defendant;102 and 
• “any other evidence specifically identified by the defendant, provided the 

defendant can additionally establish that its disclosure would be in the in-
terests of justice.”103 

 Most states provide that this “favorable” evidence may be disclosed to the 
defendant upon request or at the discretion of the court. Other states require that 
evidence beyond the scope of Brady material must be disclosed even without a 
request or court order.  

2. Mandatory disclosure without request 
Thirteen states104 require mandatory disclosure of information “favorable” to the 
defense, regardless of whether the defendant made a specific discovery request 
for the material. We determined that this disclosure is mandatory because of the 
use of the phrase “prosecutor shall disclose,” and the lack of any conditional 
clause such as “upon defendant’s request,” or “at the court’s discretion.” For ex-
ample, Massachusetts describes as being “mandatory discovery for the defen-
dant” the following items of evidence:  

(i)  Any written or recorded statements, and the substance of any oral 
statements, made by the defendant or a co-defendant. 

(ii) The grand jury minutes, and the written or recorded statements of a 
person who has testified before a grand jury. 

(iii) Any facts of an exculpatory nature. 
(iv) The names, addresses, and dates of birth of the Commonwealth’s pro-

spective witnesses other than law enforcement witnesses . . . .  
(v) The names and business addresses of prospective law enforcement 

witnesses.  
(vi) Intended expert opinion evidence, other than evidence that pertains to 

the defendant’s criminal responsibility . . . . 
(vii) Material and relevant police reports, photographs, tangible objects, all 

intended exhibits, reports of physical examinations of any person or 
of scientific tests or experiments, and statements of persons the 
Commonwealth intends to call as witnesses.  

(viii) A summary of identification procedures, and all statements made in 
the presence of or by an identifying witness that are relevant to the is-
sue of identity or to the fairness or accuracy of the identification pro-
cedures. 

(ix) Disclosure of all promises, rewards or inducements made to witnesses 
the Commonwealth intends to present at trial.105 

                                                
 102. Wash. Super. Ct. Crim. R. 4.7(a)(2)(iii). 
 103. Pa. R. Crim. P. 573(B)(2)(a)(iv). 
 104. Alaska, Ariz., Cal., Colo., Fla., Haw., Me., Md., Mass., N.H., N.M., Or., Wash. 
 105. Mass. Crim. P. Rule 14 (as amended, effective Sept. 7, 2004). 
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 In contrast, Hawaii requires disclosure of evidence favorable to the defendant 
only if the defendant is charged with a felony.106 In cases other than felonies, 
Hawaii permits a state court, at its discretion, to require disclosure of favorable 
evidence “[u]pon a showing of materiality and if the request is reasonable.”107 
 Of the thirteen states that require disclosure of favorable evidence, three dis-
tinguish between information that is subject to mandatory disclosure and other 
evidence that must be specifically requested by the defendant or ordered by the 
court. Maine requires prosecutors to disclose the following items: 

1. Statements obtained as a result of a search and seizure, statements result-
ing from any confession or admission made by the defendant, statements 
relating to a lineup or voice identification of the defendant. 

2. Any written or recorded statements made by the defendant. 
3. Any statement that tends to create a reasonable doubt of the defendant’s 

guilt as to the offense charged.108 

Maine requires the defendant to make a written request to compel the disclosure 
of books, papers, documents, tangible objects, reports of experts made in connec-
tion with the case, and names and addresses of the witnesses whom the state in-
tends to call in any proceeding.109 
 The other two states that distinguish between items of evidence that are sub-
ject to mandatory disclosure are Maryland110 and Washington.111  

3. Disclosure upon request of defendant 
Thirty-eight states112 require a defendant to request favorable information, some-
times in writing, before the prosecution’s obligation to disclose is triggered. 
 Ten states113 place an additional condition on the defense: 

• the defendant must make “a showing [to the court] that the items sought 
may be material to the preparation of his defense and that the request is 
reasonable,”114 or 

• the defendant must show “good cause” for discovery of such informa-
tion.115 

                                                
 106. Haw. R. Penal P. 16(a) (“[D]iscovery under this rule may be obtained in and is limited 
to cases in which the defendant is charged with a felony.”). 
 107. Haw. R. Penal P. 16(d). 
 108. Me. R. Crim. P. 16(a)(1)(A)–(C). 
 109. Me. R. Crim. P. 16(b). 
 110. Md. Rule 4-263. 
 111. Wash. Super. Ct. Crim. R. 4.7. 
 112. Ala., Ark., Conn., Del., D.C., Ga., Idaho, Ill., Ind., Iowa, Kan., Ky., La., Mich., Minn., 
Miss., Mo., Mont., Neb., Nev., N.J., N.Y., N.C., N.D., Ohio, Okla., Pa., R.I., S.C., S.D., Tenn., 
Tex., Utah, Vt., Va., W. Va., Wis., Wyo. 
 113. Conn., Idaho, Ind., Minn., Mo., Neb., Pa., Tex., Va., Wash.  
 114. Conn. Gen. Stat. § 54-86(a). 
 115. Tex. Code Crim. Proc. art. 39.14 (2004). 
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It appears that these ten states permit disclosure of certain favorable evidence 
only at the discretion of the trial court, and only if the court finds that the defen-
dant has met the burden of proof in making the discovery request. 

4. Time requirements for disclosure 
States vary considerably in their time requirements for disclosure of Brady mate-
rial. Some specify a time by which the prosecution must disclose favorable in-
formation, while others rely upon undefined terms such as “timely disclosure” or 
“as soon as practicable.” Ten states116 have established two separate time limits—
one for the period within which the defendant must file a discovery request for 
favorable information and another for the period within which the prosecution 
must disclose the information.117 
 For a small number of states,118 we were unable to determine a specific time-
table for disclosure of Brady material. Nonetheless, it is probable that these states 
impose a “timely” disclosure requirement that would not prejudice the defen-
dant’s right to a fair trial. 

a. Specific time requirement 
Twenty-eight states119 have mandated specific time limits for prosecutorial dis-
closure of evidence favorable to the defendant. Table 4 summarizes these time 
requirements. 

Table 4. States with Specific Time Limits for Prosecutorial  
Disclosure of Evidence Favorable to the Defendant 

State Authority Time Requirement 
Alabama Ala. R. Cr. P. 16.1 Within 14 days after the request has 

been filed in court 
Arizona Ariz. St. R. Cr. P. 15.6(c) Not later than 7 days prior to trial 
California Cal. Penal Code § 1054.7  Not later than 30 days prior to trial 
Colorado Colo. Cr. P. R. 16(b) Not later than 20 days after filing of 

charges 
Connecticut Conn. Gen. Stat. § 54-86(c) Not later than 30 days after  

defendant pleads not guilty 

                                                
 116. D.C., Idaho, Mo., Nev., N.Y., Ohio, Okla., R.I., Va., W. Va. 
 117. See, e.g., Nev. Rev. Stat. § 174.285 (2004) (“A request . . . may be made only within 30 
days after arraignment or at such reasonable later time as the court may permit. . . . A party shall 
comply with a request made . . . not less than 30 days before trial or at such reasonable later time as 
the court may permit.”). 
 118. D.C., Iowa, Pa., S.D., Tenn., Tex., Wyo.  
 119. Ala., Ariz., Cal., Colo., Conn., Del., Fla., Ga., Haw., Idaho, Ind., Kan., Me., Md., Mass., 
Mich., Minn., Mo., Nev., N.H., N.J., N.M., N.Y., Ohio, Okla., R.I., S.C., Wash. 
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State Authority Time Requirement 
Delaware Del. Super. Ct. Crim. R. 

16(d)(3)(B) 
Within 20 days after service of  
discovery request 

Florida Fla. R. Cr. P. 3.220(b)(1) Within 15 days after service of  
discovery request 

Georgia Ga. Code Ann. § 17-16-
4(a)(1) 

Not later than 10 days prior to trial 

Hawaii Haw. R. Penal P. 16(e)(1) Within 10 calendar days after ar-
raignment and plea of the defendant  

Idaho Idaho Cr. R. 16(e)(1) Within 14 days after service of dis-
covery request 

Indiana Ind. R. Trial P. 34(B) Within 30 days after service of dis-
covery request 

Kansas Kan. Stat. Ann. § 22-3212(f) Within 20 days after arraignment 
Maine Me. R. Crim. P. 16(a)(3) Within 10 days after arraignment 
Maryland Md. R. 4-263(e) Within 25 days after appearance of 

counsel or first appearance of defen-
dant before the court, whichever is 
earlier 

Massachusetts Mass. Crim. P. R. 14(1)(A) At or prior to the pretrial conference 
Michigan Mich. Ct. R. 6.201(F)  Within 7 days after service of dis-

covery request 
Minnesota Minn. R. Crim. P. 9.03; Minn. 

Bd. of Judicial Stand. R. 9(e) 
Within 60 days after service of dis-
covery request; by the time of the 
omnibus hearing 

Missouri Mo. Sup. Ct. R. 25.02 Within 10 days after service of dis-
covery request 

Nevada Nev. Rev. Stat. § 174.285 Not later than 30 days prior to trial 
New  
Hampshire 

N.H. Sup. Ct. R. 98(A)(2) Within 30 days after defendant 
pleads not guilty 

New Jersey N.J. Ct. R. 3:13-3(b) Not later than 28 days after the in-
dictment 

New Mexico N.M. R. Crim. P. 5-501(A) Within 10 days after arraignment 
New York N.Y. Consol. Law Serv. Crim. 

P. Law § 240.80(3) 
Within 15 days after service of dis-
covery request 

Ohio Ohio R. Crim. P. 16(F) Within 21 days after arraignment or 
7 days prior to trial, whichever is 
earlier 

Oklahoma Okla. Stat. § 2002(D) Not later than 10 days prior to trial 
Rhode Island R.I. Super. R. Crim. P. 

16(g)(1) 
Within 15 days after service of dis-
covery request 
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State Authority Time Requirement 
South Carolina S.C. R. Crim. P. 5(a)(3)  Not later than 30 days after service 

of discovery request 
Washington Wash. Super. Ct. Crim. R. 

4.7(a)(1) 
No later than the omnibus hearing 

 

b. Nonspecific, descriptive time frame 
Eighteen states120 provide nonspecific, descriptive time requirements for disclo-
sure of Brady material. The terms used for these general time frames include the 
following: 

• “timely disclosure”;121 
• “as soon as practicable”;122 
• “a reasonable time in advance of trial date”;123 
• “within a reasonable time”;124 
• “in time for the defendants to make effective use of the evidence”;125 
• “as soon as possible”;126 
• “as soon as reasonably possible”;127 and 
• “within a reasonable time before trial.”128 

 State case law may provide guidance on whether a particular disclosure has 
satisfied the “timely” disclosure requirement. In general, however, the state 
courts have interpreted “timely” or “as soon as possible” to mean that the prose-
cution must disclose information favorable to the defendant “within a sufficient 
time for its effective use” by the defendant in preparation for his or her de-
fense.129 State courts that have ruled on the issue of timing of disclosures have 

                                                
 120. Alaska, Ark., Ill., Ky., La., Me., Miss., Mont., Neb., N.C., N.D., Ohio, Or., Utah, Vt., 
Va., W. Va., Wis. 
 121. See, e.g., Alaska R. Prof. Conduct 3.8(d); La. R. Prof. Conduct 3.8(d). 
 122. See, e.g., Ark. R. Crim. P. 17.2(a); Ill. Sup. Ct. R. 412(d). 
 123. See, e.g., Ky. R. Crim. P. 7.24(4).  
 124. See, e.g., Me. R. Crim. P. 16(a). 
 125. See, e.g., State v. Taylor, 472 S.E.2d 596, 607 (N.C. 1996) (“[D]ue process and Brady 
are satisfied by the disclosure of the evidence at trial, so long as disclosure is made in time for the 
defendants to make effective use of the evidence.” (citations omitted)).  
 126. See, e.g., Vt. R. Crim. P. 16(b).  
 127. See, e.g., State v. Hager, 342 S.E.2d 281, 284 (W. Va. 1986) (“[W. Va. R. Crim. P.] 16 
impliedly sanctions the use of newly discovered evidence at trial, so long as the evidence is dis-
closed to the defense as soon as reasonably possible.”). 
 128. See, e.g., Wis. Stat. § 971.23(1). 
 129. State v. Harris, 680 N.W.2d 737, 754–55 (Wis. 2004) (“We hold that in order for evi-
dence to be disclosed ‘within a reasonable time before trial’ . . . it must be disclosed within a suffi-
cient time for its effective use. Were it otherwise, the State could withhold all Brady evidence until 
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emphasized that any disclosure must not constitute “unfair surprise” to the de-
fendant and must not prejudice the defendant’s right to a fair trial.130  

E. Due Diligence Obligations  
By various means each state imposes a continuing duty on the prosecutor to lo-
cate and disclose additional favorable information discovered throughout the 
course of a trial. Delaware’s Superior Court Rule 16(c) is typical of the rules in 
most states with a due diligence obligation: 

If, prior to or during trial, a party discovers additional evidence or material 
previously requested or ordered, which is subject to discovery or inspection 
under this rule, such party shall promptly notify the other party or that other 
party’s attorney or the court of the existence of the additional evidence or 
material.131  

 Beyond this basic duty to supplement discovery of information, five states132 
require prosecutors to certify, in writing, that they have exercised diligent, good 
faith efforts in locating all favorable information, and that what has been dis-
closed is accurate and complete to the best of their knowledge or belief. For ex-
ample, Florida requires the following: 

Every request for discovery or response . . . shall be signed by at least 1 at-
torney of record . . . [certifying] that . . . to the best of the signer’s knowl-
edge, information, or belief formed after a reasonable inquiry it is consistent 
with these rules and warranted by existing law . . . .133  

Similarly, Massachusetts provides: 
When a party has provided all discovery required by this rule or by court 
order, it shall file with the court a Certificate of Compliance. The certificate 
shall state that, to the best of its knowledge and after reasonable inquiry, the 
party has disclosed and made available all items subject to discovery other 
than reports of experts, and shall identify each item provided.134 

F. Sanctions for Noncompliance with Brady Obligations 
All states provide remedies for prosecutorial nondisclosure that follow closely, if 
not explicitly mirror, Federal Rule of Criminal Procedure 16(d)(2), which states 
that a “court may order [the prosecution] to permit the discovery or inspection, 
grant a continuance, or prohibit [the prosecution] from introducing evidence not 

                                                                                                                     
the day of trial in the hope that the defendant would plead guilty under the false assumption that no 
such evidence existed.”). 
 130. State v. Golder, 9 P.3d 635 (Mont. 2000) (defendant argued that the timing of the state’s 
formal disclosure of the two witnesses and the nature of their testimony constituted unfair surprise 
and jeopardized his right to a fair trial as ensured under the Montana Constitution). 
 131. Del. Super. Ct. R. 16(c). 
 132. Colo., Fla., Idaho, Mass., N.M. 
 133. Fla. R. Crim. P. 3.220(n)(3). See also Idaho Crim. R. 16(e) (Certificate of Service). 
 134. Mass. Crim. P. R. 14(a)(1)(E)(3) (as amended, effective Sept. 7, 2004). 
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disclosed, or it may enter such other order as it deems just under the circum-
stances.”135  
 In addition, eleven states136 indicate that willful violations of a criminal dis-
covery rule or court order requiring disclosure may subject the prosecution to 
other sanctions as the court deems appropriate. These sanctions “may include, 
but are not limited to, contempt proceedings against the attorney . . . as well as 
the assessment of costs incurred by the opposing party, when appropriate.”137  
 At least one state, Idaho, expressly states that failure to comply with the time 
prescribed for disclosure “shall be grounds for the imposition of sanctions by the 
court.”138 Other states probably also permit their courts to impose sanctions for 
failure to meet time requirements, as their rules provide remedies for failure to 
comply with any discovery rules, which can and often do include a time-limits 
provision. 
 At least three states139 allow the court to order a dismissal as a possible sanc-
tion for particularly egregious violations of disclosure obligations. For example, 
Maine’s rules state the following: 

If the attorney for the state fails to comply with this rule, the court on mo-
tion of the defendant or on its own motion may take appropriate action, 
which may include, but is not limited to, one or more of the following: re-
quiring the attorney for the state to comply, granting the defendant addi-
tional time or a continuance . . . prohibiting the attorney for the state from 
introducing specified evidence and dismissing charges with prejudice.140 

 However, three states141 regard dismissal to be too severe a sanction for non-
disclosure. Louisiana’s Code of Criminal Procedure notes that for disclosure vio-
lations, their state courts may “enter such other order, other than dismissal, as 
may be appropriate.”142 Similarly, the Supreme Court of Pennsylvania found dis-
missal to be “too severe” a sanction for failure to disclose Brady material, and 
explained that the discretion of Pennsylvania trial courts “is not unfettered.”143 

                                                
 135. Fed. R. Crim. P. 16(d)(2). 
 136. Ala., Ark., Fla., Haw., Ill., La., Minn., Mo., N.M., Vt., Wash. 
 137. Fla. R. Crim. P. 3.220(n)(2). 
 138. Idaho Crim. R. 16(e)(2). 
 139. Conn., Me., N.C. 
 140. Me. R. Crim. P. 16(d) (emphasis added).  
 141. La., Pa., Tex. 
 142. La. Code Crim. P. Ann. art. 729.5(A) (emphasis added). 
 143. Commonwealth v. Burke, 781 A.2d 1136, 1143 (Pa. 2001) (“[O]ur research has revealed 
[no judicial precedents] that approve or require a discharge as a remedy for a discovery violation. 
In fact, the precedents cited by the trial court and appellant support the view that the discharge or-
dered here was too severe . . . . [W]hile it is undoubtedly true that the trial court possesses some 
discretion in fashioning an appropriate remedy for a Brady violation, that discretion is not unfet-
tered.”). 
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Summary of State Court Policies for the Treatment of Brady Material 
• All fifty states and the District of Columbia have a rule or other type of 

authority, including statutes, concerning the prosecutor’s obligation to dis-
close information favorable to the defendant.  

• Many of the states have enacted rules similar to Federal Rule of Criminal 
Procedure 16; however, some of these rules and statutes vary in their de-
tails. Some states go beyond the scope of Rule 16 and the Brady constitu-
tional obligations by explicitly setting time limits on disclosure; other 
states have adopted Rule 16 almost verbatim, using language like “evi-
dence material to the preparation of the defense” and “evidence favorable 
to the defendant.” 

• Most states’ rules impose a continuing disclosure obligation, such that if 
additional evidence is discovered during the trial or after initial disclosure, 
the defendant must be promptly notified and shown such new evidence.  

• A few states have a specific due diligence obligation that requires prosecu-
tors to submit a “certificate of compliance” indicating that they have exer-
cised due diligence in locating favorable evidence and that, to the best of 
their knowledge and belief, all such information has been disclosed to the 
defense.  

• All of the states authorize sanctions for prosecutors’ failure to comply 
with discovery obligations and other state-court-mandated disclosure re-
quirements. A few states permit a trial court to dismiss charges entirely as 
a sanction for prosecutorial misconduct, while other states have held dis-
missal to be too severe a sanction.  



 

To: Hon. David F. Levi, Chair
Standing Committee on Rules of Practice and Procedure

From: Hon. Susan C. Bucklew, Chair
Advisory Committee on Federal Rules of Criminal Procedure

Subject: Technical Amendment Correcting Cross-Reference in Criminal Rule 45

Date: June 5, 2007

The restyling of the Civil Rules has created an unanticipated problem with the cross
references in Criminal Rule 45(c), which governs computing and extending time.  The Supreme
Court has approved and transmitted to Congress an amendment to Criminal Rule 45(c) that clarifies
the method of extending time.  Both current Rule 45(c) and the amendment refer to service made
in the manner provided under Civil Rule 5(b)(2)(B), (C), or (D).  The restyling of the Civil Rules
renumbers the provisions to which the current rule and the amendment refer as 5(b)(2)(C), (D), (E),
and (F).

Rule 45(c) grants the parties an additional three days for action after certain forms of service.
The effect of renumbering subdivisions of the Civil Rule (whether the amendment to Rule 45 is
approved or not) is to make this additional three days unavailable in two classes of cases in which
it is now available: those in which service is made by electronic means, and those in which service
is made by other means that have been consented to in writing.  The renumbering also adds three
days in a class of cases in which it was not previously available: those in which service by leaving
a paper at a person’s home or office.  Although the Civil Rules Advisory Committee had discussed
whether to eliminate the additional three days for electronic filings, where delivery is instantaneous,
it decided to retain the extra time for electronic filings to avoid discouraging them.  The Criminal
Rules Advisory Committee has not discussed any change in the application of the three day rule.

An additional amendment to Rule 45(c) is needed to preserve the status quo regarding the
availability of the additional three days after service by electronic means or other means to which
there has been written consent, and to eliminate the additional three days when service is made by
leaving the papers at a home or office.
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A proposed amendment and committee note are attached.  (The text assumes that the
amendment submitted by the Supreme Court to Congress will go into effect.)  The Criminal Rules
Committee has approved the proposed technical amendment.

PROPOSED AMENDMENT TO THE FEDERAL
RULES OF CRIMINAL PROCEDURE*

Rule 45.  Computing and Extending Time

* * * * *1

(c)  Additional Time After Certain Kinds of Service.2

Whenever a party must or may act within a specified3

period after service and service is made in the manner4

provided under Federal Rule of Civil Procedure5

5(b)(2)(B), (C), or (D), (E), and (F) 3 days are added6

after the period would otherwise expire under7

subdivision (a).8

* * * * *9

Committee Note

This amendment revises the cross references to Civil Rule 5,
which have been renumbered as part of a general restyling of the
Federal Rules of Civil Procedure.  No substantive change is intended.
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Rule 29.  Motion for a Judgment of Acquittal  1
2

(a) Time for a Motion.3

(1) Before Submission to the Jury.  After the4

government closes its evidence or after the close5

of all the evidence, the court on the defendant's6

motion must enter a judgment of acquittal of any7

offense for which the evidence is insufficient to8

sustain a conviction. The court may on its own9

consider whether the evidence is insufficient to10

sustain a conviction. If the court denies a motion11

for a judgment of acquittal at the close of the12

government's evidence, the defendant may offer13

evidence without having reserved the right to do14

so. a defendant may move for a judgment of15
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acquittal on any offense.  The court may invite the16

motion.17

(2) After a Guilty Verdict or a Jury’s Discharge.18

A defendant may move for a judgment of19

acquittal, or renew such a motion, within 7 days20

after a guilty verdict or after the court discharges21

the jury, whichever is later.   A defendant may22

make the motion even without having made it23

before the court submitted the case to the jury.24

(b) Ruling on a Motion Made Before Verdict. If a25

defendant moves for a judgment of acquittal before26

the jury reaches a verdict (or after the court27

discharges the jury before verdict), the following28

procedures apply:29

(1) Denying Motion or Reserving Decision.  The30

court may deny the motion or may reserve31
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decision on the motion until after a verdict.  If the32

court reserves decision, it must decide the motion33

on the basis of the evidence at the time the ruling34

was reserved. The court must set aside a guilty35

verdict and enter a judgment of acquittal on any36

offense for which the evidence is insufficient to37

sustain a conviction.38

(2) Granting Motion; Waiver.  The court may not39

grant the motion before the jury returns a verdict40

(or before the verdict in any retrial in the case of41

discharge) unless:42

(A) the court informs the defendant personally43

in open court and determines that the44

defendant understands that:45

(i)  the court can grant the motion before46

the verdict only if the defendant agrees47
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that the government can appeal that48

ruling; and49

(ii) if that ruling is reversed, the defendant50

could be retried; and51

(B) the defendant in open court personally52

waives the right to prevent the53

government from appealing a judgment of54

acquittal (and retrying the defendant on55

the offense) for any offense for which the56

court grants a judgment of acquittal before57

the verdict.58

(c) Ruling on a Motion Made After Verdict. If a59

defendant moves for a judgment of acquittal after the60

jury has returned a guilty verdict, the court must set61

aside the verdict and enter a judgment of acquittal on62
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any offense for which the evidence is insufficient to63

sustain a conviction.64

(b)  Reserving Decision. The court may reserve decision65

on the motion, proceed with the trial (where the66

motion is made before the close of all the evidence),67

submit the case to the jury, and decide the motion68

either before the jury returns a verdict or after it69

returns a verdict of guilty or is discharged without70

having returned a verdict. If the court reserves71

decision, it must decide the motion on the basis of the72

evidence at the time the ruling was reserved.73

(c) After Jury Verdict or Discharge.74

(1) Time for a Motion. A defendant may move for a75

judgment of acquittal, or renew such a motion, within76

7 days after a guilty verdict or after the court77

discharges the jury, whichever is later.78
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(2) Ruling on the Motion. If the jury has returned a79

guilty verdict, the court may set aside the verdict and80

enter an acquittal. If the jury has failed to return a81

verdict, the court may enter a judgment of acquittal.82

(3) No Prior Motion Required. A defendant is not83

required to move for a judgment of acquittal before the84

court submits the case to the jury as a prerequisite for85

making such a motion after jury discharge.86

87

Committee Note

Subdivisions (a), (b), and (c)   The purpose of the amendment is
to allow the government to seek appellate review of any judgment of
acquittal.  At present, the rule permits the court to grant acquittals
under circumstances where Double Jeopardy will preclude appellate
review.  If the court grants a Rule 29 acquittal before the jury returns
a verdict, appellate review is not permitted because Double Jeopardy
would prohibit a retrial.  If, however, the court defers its ruling until
the jury has reached a verdict, and then grants a motion for judgment
of acquittal, appellate review is available, because the jury’s verdict
can be reinstated if the acquittal is reversed on appeal.
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The amendment permits preverdict acquittals, but only when
accompanied by a waiver by the defendant that permits the
government to appeal and – if the appeal is successful – on remand
to try its case against the defendant.  Recognizing that Rule 29 issues
frequently arise in cases involving multiple counts and or multiple
defendants, the amendment permits any defendant to move for a
judgment of acquittal on any count (or counts).  Following the usage
in other rules, the amendment uses the terms “offense” and
“offenses,” rather than count or counts.

The amended rule protects both a defendant’s interest in holding
the government to its burden of proof and the government’s interest
in appealing erroneous judgments of acquittal, while ensuring that the
court will only have to consider the motion once.  Although the
change has required some reorganization of the subdivisions, no
substantive change is intended other than the limitation on preverdict
rulings and the new waiver provision.

Subdivision (a).  Amended Rule 29(a), which states the times at
which a motion for judgment of acquittal may be made, combines
provisions formerly in subdivisions (a) and (c)(1).  No change is
intended except that the court may not grant the motion before
verdict without a waiver by the defendant.

The amended rule omits the statement in Rule 29(a) that: “If the
defendant moves for judgment of acquittal at the close of the
government's evidence, the defendant may offer evidence without
having reserved the right to do so.”  The Committee concluded that
this language was no longer necessary.  It referred to a practice in
some courts, no longer followed, of requiring a defendant to
“reserve” the right to present a defense when making a Rule 29
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motion.  There is no reason to require such a reservation under the
amended rule.

Subdivision (b).  Amended Rule 29(b) sets forth the procedures
for motions for a judgment of acquittal made before the jury reaches
a verdict or is discharged without reaching a verdict.  (There is, of
course, no need to rule if a not guilty verdict is returned.)  Prior to
verdict, the Rule authorizes the court to deny the motion or reserve
decision, but the court may not grant the motion absent a defendant’s
waiver of  Double Jeopardy rights.  See Carlisle v. United States, 517
U.S. 416, 420-33 (1996) (holding that trial court did not have
authority to grant an untimely motion for judgment of acquittal under
Rule 29). 

Accordingly, if the defendant moves for a judgment of acquittal
at the close of the government’s evidence or the close of all the
evidence, in the absence of a waiver the court has two options: it may
deny the motion or proceed with trial, submit the case to the jury, and
reserve its decision until after a guilty verdict is returned.  As under
the prior Rule, if the defendant made the motion at the close of the
government’s evidence, the court must grant the motion if the
evidence presented in the government’s case is insufficient, see
Jackson v. Virginia, 443 U.S. 307 (1979), even if evidence in the
whole trial is sufficient.  If the government successfully appeals, the
guilty verdict can be reinstated.  Cf. United States v. Morrison, 429
U.S. 1 (1976) (holding that Double Jeopardy does not preclude
appeal from judgment of acquittal entered after guilty verdict in
bench trial, because verdict can be reinstated upon remand).

Similarly, if the defendant moves for a judgment of acquittal after
the jury is discharged and the government wishes to retry the case,
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absent a waiver the court has two options.  It may deny the motion,
or it may reserve decision, proceed with the retrial, submit the case
to the new jury, and rule on the reserved motion if there is a guilty
verdict after the retrial.  See Richardson v. United States, 468 U.S.
317, 324 (1984) (“a retrial following a 'hung jury' does not violate the
Double Jeopardy Clause”).  After the second trial, the court must
grant the motion if the evidence presented at the first trial was
insufficient when the motion was made, even if the evidence in the
retrial was sufficient.  This procedure permits the government to
appeal, because the verdict at the second trial can be reinstated if the
appellate court rules that the judgment of acquittal was erroneous.

The court may grant a Rule 29 motion for acquittal before verdict
only as provided in subdivision (b)(2), the waiver provision.  Under
amended Rule 29(b)(2), the court may rule on the motion for
judgment of acquittal before the verdict with regard to some or all of
the counts, after first advising the defendant in open court of the
requirement of the Rule and the protections of the Double Jeopardy
Clause, and after the defendant waives those protections on the
record.  Although the focus of the rule is on the waiver of the
defendant’s Double Jeopardy rights, the rule does not refer explicitly
to Double Jeopardy.  Instead, it puts the waiver in terms a lay
defendant can most readily understand: the defendant’s waiver allows
the government to appeal a judgment of acquittal, and to retry him if
that appeal is successful.

As with any constitutional right, the waiver of Double Jeopardy
rights must be knowing, intelligent, and voluntary.  See generally
Johnson v. Zerbst, 304 U.S. 458, 464 (1938); United States v.
Morgan, 51 F.3d 1105, 1110 (2d Cir. 1995) (“the act of waiver must
be shown to have been done with awareness of its consequences”).
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Although there are cases holding that a defendant’s action or inaction
can waive Double Jeopardy, the Committee believed that it was
appropriate for the Rule to require waiver both under the rule and
explicitly on the record.  See United States v. Hudson, 14 F.3d 536,
539 (10th Cir. 1994) (when consent order did not specifically waive
Double Jeopardy rights, no waiver occurred); Morgan, 51 F.3d at
1110 (civil settlement with government did not waive Double
Jeopardy defense when settlement agreement was not explicit, even
if individual was aware of ongoing criminal investigation).  For a
case holding that a defendant may waive his Double Jeopardy rights
to allow the government to appeal, see United States v. Kington, 801
F.2d 733 (5th Cir. 1986), appeal after remand, United States v.
Kington, 835 F.2d 106 (5th Cir. 1988).

Before the court may accept a waiver, it must address the
defendant in open court, as required by subdivision (b)(2).  A general
model for this procedure is found in Rule 11(b), which provides for
a plea colloquy that is intended to insure that the defendant is
knowingly, voluntarily, and intelligently waiving a number of
constitutional rights.

Subdivision (c).  The amended subdivision applies to cases in
which the court rules on a motion made after a guilty verdict.  This
was covered by subdivision (c)(2) prior to the amendment.  The
amended rule restates the applicable standard, using the same
terminology as former subdivision (a)(1).  No change is intended.
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