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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
L SAN DIEGO, CALIFORNIA

JANUARY 11-13, 1995

1. Opening Remarks of the Chair

A. Report on actions taken by the Judicial Conference

i. Rules amendments approved
ii. Cameras in the courtroom and proposed amendments to

Criminal Rule 53

B. Review of existing policy on direct contacts from the public with
members of the Judicial Conference regarding proposed amendments
submitted by the Standing Rules Committee

C. Coordination with Committee on Court Administration and Case
Management

2. Approval of the Minutes

3. Report of the Administrative Office

A. Legislative activity report

B. Administrative actions

4. Report of the Federal Judicial Center

5. Report on the Ninth Circuit Local Rules Regarding Capital Cases

6. Report of the Advisory Committee on Appellate Rules

We} A. Informational report on proposed amendments to Rules 26.1, 29, 35,
and 41 for public comment

B. Minutes and other informational items, including report on the status
e- of stylizing the rules

7. Report of the Advisory Committee on Evidence Rules

| - A. ACTION - Proposed amendments to Rules 404 and 405, as
alternatives to new Evidence Rules 413-415

i. Views of Civil and Criminal Rules Committees on Evidence
Rules 413-415
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Standing Committee Agenda
January 11-13, 1995
Page Two

ii. ACTION - Proposed transmittal communication from the
Judicial Conference to Congress

B. ACTION - Proposed amendments to Rules 103 and 407 for public
comment

C. ACTION - Notifying public of the committee's review of Evidence
Rules 406, 605, and 606

D. Minutes and other informational items

8. Report of the Advisory Committee on Bankruptcy Rules

A. Informational report on proposed new Rules and amendments to Rules
conforming with Bankruptcy Reform Act of 1994

i. ACTION - Approval of Interim Rules

B. ACTION - Proposed revisions to Official Forms for approval and
submission to the Judicial Conference

C. Minutes and other informational items

9. Report of the Advisory Committee on Civil Rules

A. ACTION - Proposed amendment of Section 742, Title 46, United
States Code, dealing with service of process in admiralty suits for
approval and submission to the Judicial Conference

B. ACTION - Proposed amendments to Rules 26(c) and 43 for approval
and submission to the Judicial Conference

C. ACTION - Proposed amendments to Rules 47 and 48 for public
comment

D. Minutes and other informational items

10. Report of the Advisory Committee on Criminal Rules, Including Minutes
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Standing Committee Agenda
January 11-13, 1995
Page Three

11. Contract with America

A. ACTION - Recommendations on rules-related provisions

i. Common Sense Legal Reform Act

a. Proposed amendment to Civil Rule 11
b. Attorney-fee shifting (American vs. English Rule)
c. Expert testimony evidence
d. Exclusionary evidence rule reform
e. Securities litigation reform
f. Notice of intent to bring lawsuit
g. Other rules-related provisions

ii. Taking Back Our Streets

a. Proposed revision of habeas corpus provisions

12. Report of the Long-Range Planning Subcommittee

A. Proposed Long Range Plan for the Federal Courts prepared by the
Administrative Office

B. Professor Stephen B. Burbank's article on rulemaking - A Call for a
Moratorium

C. Report of the Subcommittee

13. Report of the Subcommittee on Style

14. Next Meeting

i
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)

Chair:

Honorable Alicemarie H. Stotler Area Code 714
United States District Judge 836-2055
751 West Santa Ana Boulevard
Santa Ana, California 92701 FAX-714-836-2062

(Short FAX)
714-836-2460

(Long FAX)

Members:

Honorable George C. Pratt Area Code 516
United States Circuit Judge 485-6508
Uniondale Avenue

at Hempstead Turnpike FAX-516-485-6582
Uniondale, New York 11553

Honorable Frank H. Easterbrook Area Code 312
United States Circuit Judge 435-5808
219 South Dearborn Street
Chicago, Illinois 60604 FAX-312-435-7543

Honorable Phyllis A. Kravitch Area Code 404
United States Court of Appeals 331-6836
56 Forsyth Street, N.W.
Atlanta, Georgia 30303 FAX-404-331-5884

Honorable William 0. Bertelsman Area Code 606
Chief Judge 655-3800
United States District Court
P.O. Box 1012 FAX-606-431-0296
Covington, Kentucky 41012

Honorable Thomas S. Ellis, III Area Code 703
United States District Judge 557-7817
200 South Washington Street FAX-703-557-2830
Alexandria, Virginia 22320

Honorable William R. Wilson, Jr. Area Code 501
United States District Judge 324-6863
600 West Capitol Avenue, Room 153
Little Rock, Arkansas 72201 FAX-501-324-6869

Honorable James A. Parker Area Code 505
United States District Judge 766-1129
P.O. Box 566
Albuquerque, New Mexico 87103 FAX-505-766-1283



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Honorable E. Norman Veasey Area Code 302
Chief Justice 577-3700
Supreme Court of Delaware
Carvel State Office Building FAX-302-577-3702
820 North French Street, 11th Floor
Wilmington, Delaware 19801

Professor Thomas E. Baker Area Code 806
Texas Tech University 742-3992 LJ
School of Law
18th & Hartford, Box 40004 FAX-806-742-1629
Lubbock, Texas 79409-0004

Professor Geoffrey C. Hazard, Jr. Area Code 215
Director, The American Law Institute 243-1684
4025 Chestnut Street
Philadelphia, Pennsylvania 19104-3099 FAX-215-243-1664

Alan W. Perry, Esquire Area Code 601 K
Forman, Perry, Watkins & Krutz 960-8600
188 East Capitol Street, Suite 1200
P.O. Box 22608 FAX-601-960-8613
Jackson, Mississippi 39225-2608

Alan C. Sundberg, Esquire Area Code 904
Carlton, Fields, Ward, Emmanuel, 224-1585
Smith & Cutler, P.A.

5th Floor, First Florida Bank Bldg. FAX-904-222-0398
P.O. Drawer 190 L
Tallahassee, Florida 32302

Sol Schreiber, Esquire Area Code 212 7
Milberg, Weiss, Bershad, Hynes & Lerach 594-5300
One Pennsylvania Plaza, 49th Floor
New York, New York 10119-0165 FAX-212-868-1229

Deputy Attorney General (ex officio) Area Code 202
Honorable Jamie S. Gorelick 514-4375
Attn: Geoffrey M. Klineberg, Esquire -2101
4111 U.S. Department of Justice
10th & Constitution Avenue, N.W. FAX-202-616-1239
Washington, D.C. 20530 -514-0467

Reporter:

Professor Daniel R. Coquillette Area Code 617
Boston College Law School 552-8650
885 Centre Street -4393 (secy.)
Newton Centre, Massachusetts 02159 FAX-617-547-6175



7 COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Consultants:

Joseph F. Spaniol, Jr., Esquire Area Code 301
5602 Ontario Circle 229-2176L Bethesda, Maryland 20816-2461 FAX-202-273-1826

Mary P. Squiers, Asst. Prof. Area Code 617
Boston College Law School 552-8851

L 885 Centre Street
Newton, Massachusetts 02159 FAX-617-552-2615

Bryan A. Garner, Esquire Area Code 214
LawProse, Inc. 691-8588
Sterling Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115 FAX-214-691-9294
Dallas, Texas 75225 (Home)-358-5380

Secretary:

Peter G. McCabe Area Code 202
Secretary, Committee on Rules of 273-1820
Practice and Procedure

Washington, D.C. 20544 FAX-202-273-1826
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JUDICIAL CONFERENCE RULES COMMITTEES L

Chairs Reporters L
Honorable Alicemarie H. Stotler Prof. Daniel R. Coquillette
United States District Judge Boston College Law School
751 West Santa Ana Boulevard 885 Centre Street
Santa Ana, California 92701 Newton Centre, MA 02159
Area Code 714-836-2055 Area Code 617-552-8650,4393 7
FAX 714-836-2062 (Short FAX) FAX-617-547-6175 L

-2460 (Long FAX)

Honorable James K. Logan Professor Carol Ann Mooney K
United States Circuit Judge University of Notre Dame
100 East Park, Suite 204 Law School
P.O. Box 790 Notre Dame, Indiana 46556
Olathe, Kansas 66061 Area Code 219-631-5866
Area Code 913-782-9293 FAX 219-631-6371
FAX 913-782-9855 H
Honorable Paul Mannes Professor Alan N. Resnick
Chief Judge, United States Hofstra University

Bankruptcy Court School of Law
6500 Cherrywood Lane, Rm. 385A Hempstead, New York 11550
Greenbelt, Maryland 20770 Area Code 516-463-5930
Area Code 301-344-8047 FAX 516-481-8509
FAX 301-344-0385

Hon. Patrick E. Higginbotham Edward H. Cooper
United States Circuit Judge Associate Dean H
13E1 United States Courthouse University of Michigan
1100 Commerce Street Law School
Dallas, Texas 75242 312 Hutchins Hall
Area Code 214-767-0793 Ann Arbor, MI 48109-1215
FAX 214-767-2727 Area Code 313-764-4347

FAX 313-764-8309 7
Honorable D. Lowell Jensen Prof. David A. Schlueter
United States District Judge St. Mary's University of
United States Courthouse San Antonio School of Law L
1301 Clay Street, 4th Floor One Camino Santa Maria
Oakland, California 94612 San Antonio, Texas 78284
Area Code 510-637-3550 Area Code 210-436-3308 L
FAX 510-637-3555 FAX 210-436-3717

Honorable Ralph K. Winter, Jr. Margaret A. Berger
United States Circuit Judge Associate Dean and
Audubon Court Building Professor of Law
55 Whitney Avenue Brooklyn Law School
New Haven, Connecticut 06511 250 Joralemon Street
Area Code 203-773-2353 Brooklyn, New York 11201
FAX 203-773-2415 Area Code 718-780-7941

FAX 718-780-0375
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"'iWI1~OF THEADMINUNStRATI,)"EICEOTH
L. RALPH MECHAM UNITER 4 TATES COURTS
DIRECTOR .. a

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
ASSOCIATE DIRECTOR

November 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 4, 8, 10, and 47 of
the Federal Rules of Appellate Procedure. The Judicial Conference recommends
that these amendments be approved by the Court and transmitted to the Congress
pursuant to law.

For your assistance in considering these proposed amendments, I am also
i transmitting an excerpt from the Report of the Committee on Rules of Practice and

Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Appellate Procedure.

aph Me
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ADMINISf RA>ICVWI!Ct OF THE
L RALPH MECHAUM UMTEDTATgS -COURTS
DIRECTOR a,,ORTS

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
ASSOCIATE DIRECTOR

November 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT L

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 5, 40, 43, 49, and 57
of the Federal Rules of Criminal Procedure. The Judicial Conference recommends
that these amendments be approved by the Court and transmitted to the Congress
pursuant to law. L

For your assistance in considering these proposed amendments, I am also 7
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Criminal Procedure. -

RlpM am7

Enclosures
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ADNIINIStfRATE OFFICE OF THE
L. RALPH MECHAM UNITEIP)STAES CRTS
DIRECTOR . f-SIecUs

CLARENCE A. LEE. JR. WASHINGTWN, D.C. 20544
ASSOCL"TE DIRECTOR

November 2, 1994

F

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
L authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for

the consideration of the Court proposed amendments to Rules 50, 52, 59, and 83 of
the Federal Rules of Civil Procedure. The Judicial Conference recommends that
these6 amendments be approved by the Court and transmitted to the Congress
pursuant to law.

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from: the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Civil Procedure.

L. ph Mec

Enclosures
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ADM1NIStR*A" 'C'ICE OF THE
L. RALPH MECHAM UNIT 4TAXTATES COURTS
DIRECTOR

CLARENCE A. LEE. JR. WASHINGION, D.C 20544
ASSOCIATE DIRECTOR

November 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 8018 and 9029 of the
Federal Rules of Bankruptcy Procedure. The Judicial Conference recommends that
these amendments be approved by the Court and transmitted to the Congress
pursuant to law.

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Bankruptcy Procedure.

L. Ralph Me
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ADMINISN I: OF THE
2. L. RALPH MECHAM UNITI TATFA COURTS

DIRECTOR

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
l7' ASSOCIATE DIRECTOR

November 9, 1994

Honorable Jon 0. Newman
Chief Judge, United States

Court of Appeals
450 Main Street
Hartford, Connecticut 06103

'Dear Judge Newman:

The Committee on Rules of Practice and Procedure is conducting a long-
r-C range study of the rulemaking process. All aspects of the process are being

evaluated and rethought, including the procedures governing the consideration of
proposed rules amendments.

I have forwarded to the Standing Committee for its consideration your letter
of October 6, 1994, which suggests a change to the existing policy regarding direct
communication with members of the Judicial Conference on rules-related issues.
The committee will next meet on January 12-13, 1995.

L. Ralph ha
Director

cc: Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette
Professor Thomas E. Baker

L.. AR E so epl tg~tTRADITION OF SERVICE TOVTHE FEDERAL JUDICIARY
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UNITED STATES COURT OF APPEALS

SECOND CIRCUIT

CHAMBERS OF

JON 0. NEWMAN
CHIEF JUDGE

450 MAIN STREET
HARTFORD, CONN. 06103

October 6, 1994 lk,

Mr. L. Ralph Mecham
Director
Administrative Office of the United

State Courts
One Columbus Circle
Washington, D.C. 20544

Dear Ralph:

Thank you for your letter of October 6, 1994, replying to my
inquiry of September 29, 1994. Your explanation of what occurred
is very helpful. !

I understand the point that since proposed rules changes are
put out for public comment, in some sense it is a "second bite" to
open up direct presentations to members of the Judicial Conference.
On the other hand, the public comment period is an opportunity to
persuade the Rules Committee; any presentation to the Judicial
Conference would be the first opportunity to persuade that body.

Furthermore, the rules situation is not all that different
from the recommendations emanating from other Conference 7
committees. Though their recommendations are normally not 1b
distributed for public comment, they are often distributed for
comment within the judiciary. The expression of views by judges to
the relevant committee apparently has not been thought to preclude
presentations to members of the Conference, as we learned from the
recent deluge of communications concerning the career law clerks'
salary issue.

I agree with you that current practice probably ought to
continue for now, but perhaps this is a matter for some further
thought at some point in the future.

Sincerely, r

Jon 0. Newman K
Chief Judge L)

9,



ADMINISTRATIVE OFFICE OF THE
L RALPH MECHAM UNITED STATES COURTS
DIRECTOR

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
ASSOCIATE DIRECTOR

October 6, 1994

VIA FACSIMILE

Honorable Jon 0. Newman
Chief Judge, United States

L, Court of Appeals
450 West Main Street

X- Hartford, Connecticut 06103

Dear Judge Newman:

This is a response to your letter of September 29 in which
you said that you were "surprised to see" the following sentence
in Steve Brill's statement: "We were told by the U.S. Judicial
Conference staff that we should not communicate with members of

L, the Conference prior to their meeting to remind them of the
results of either their own study or our survey, so we didn't."

When I first read the statement that Brill referred to, I
asked Karen Siegel who heads the "U.S. Judicial Conference Staff"
if she or anyone on her staff had made such a statement to Mr.
Brill. She reported that not only had none of them made such a

L statement but they had never talked to Mr. Brill or to any of his
staff at any time.

Then contacts were made with the staff for the Court
Administration and Case Management Committee, chaired by Judge
Ann Williams, which presented the agenda item that was debated by

l the Conference on cameras in courtrooms. They also reported that
they had not talked to Mr. Brill or any of his staff.

However, you will recall that there was another "cameras in
the courtroom" matter on the Conference agenda. This item dealt
with criminal cases and was submitted through the Standing
Committee on Rules, chaired by Judge Alicemarie Stotler, from its
Advisory Committee on Criminal Rules chaired by Judge Lowell
Jensen. Peter McCabe, Secretary to the Rules Committees, said
that he did not make the statement and did not talk to Mr. Brill
or his staff. But, John Rabiej provides the principal staff
support to the Advisory Committee on Criminal Rules. He said
that he received a call from Tim Dyke and another attorney
representing Court TV. This occurred when the proposed criminal

< -. OA OTRADmONOF SEVICE-TOTE IFD



Honorable Jon 0. Newman
Page 2

rules revisions were out for public comment, roughly in October
1993. The inquiry involved only the criminal rules provision and
not the material submitted by the Court Administration Committee
through Judge Williams. John did'not say that they should not
communicate with members of the Conference. But, he did not
encourage it either, since to do so would have violated a
Conference and Committee policy going back at least 30 years. As
you may recall from your own service as a rules advisory
committee chairman, this policy is meant to discourage special
interests who have already testified publicly from trying to take
yet another bite of the apple. The staff has been told 'not to
encourage such special interests who wish to lobby individual
members of the Conference or of the Supreme Court, which also
strongly discourages such second bites at the apple by direct
lobbying of members of the Court on rules matters. Therefore,
John reports that he may have said that it was not appropriate to
contact members of the Conference or the Supreme Court. But he 7
did not say'that they should not, must not, or could not ake
such contacts.'

Let me reiterate that John's cautionary comments were made
during the public comment period solely on the crim.inal rules'
issue back' fin October'1993. They did'not relate to Judge
William's report which was debated by the Conference.IT, 1 t '! 2 1 1 v [ :

In summary, until there is any change in Conference or Rules
Committee policy regarding direct contact by interest groups with
Conference or Supreme Court members, I believe that my'staff is
bound to follow current practice to discourage such 'lobbying and
ex parte contacts. If ex parte statements are prmiftted, I
presume the other interested parties should have an opportunity
to respond to the ex parte statements

Although I have never talked to Mr. Brill or his staff, I
met on October 4 with Mr. Bendavid of the Legal Times controlled
by Mr. Bill) who ittwroing astory on the Conference and the AO.

Sincere-y,

ro;---' A / 6

L. Ralph gecham
Director

cng

L



AD)MINSTRATASOPFICjt OF THE
L. RALPH MECHAM UNITE4uTATES CCURTS
DIRECTCOR~'

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
ASSOCIATE DIRECTOR

November 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
r authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for

the consideration of the Court proposed amendments to Rules 4, 8, 10, and 47 of
the Federal Rules of Appellate Procedure. The Judicial -Conference recommends
that these amendments be approved by the Court and transmitted to the Congress

L pursuant to law.

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Appellate Procedure.

Mec

r
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ADMINIS RL*EOFPCE OF THE
L. RALPH MECHAM UMNTED 'TTES COURTS
DIRECTOR i,.

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544
ASSOCLATE DIRECTOR

November 2, 1994 L

FT
MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 5, 40, 43, 49, and 57
of the Federal Rules of Criminal Procedure. The Judicial Conference recommends
that these amendments be approved by the Court and transmitted to the Congress
pursuant to law.

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Criminal Procedure. 1

M~~~~~

.Ralph M am
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Draft Minutes of the Meeting of June 23-24, 1994
Washington, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held at the Thurgood Marshall Federal Judicial Building in Washington,
D.C. on Thursday and Friday, June 23-24, 1994. The following members were present:

Judge Alicemarie H. Stotler, Chair
Professor Thomas E. Baker
Judge William 0. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, III
Professor Geoffrey C. Hazard, Jr.
Judge James A. Parker
Alan W. Perry, Esquire
Judge George C. Pratt
Sol Schreiber, Esquire
Alan C. Sundberg, Esquire
Judge William R. Wilson

Representing the Department of Justice was Deputy Attorney General Jamie S.
Gorelick, who attended part of the meeting on Thursday. Also participating in the meeting
on behalf of the Department of Justice were Robert E. Kopp, Roger A. Pauley, Esquire,
and Mary Harkenrider. Chief Justice E. Norman Veasey was unable to attend because of
illness.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, and John K Rabiej, chief of the
Rules Committee Support Office of the Administrative Office of the United States Courts.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K Logan, Chair
Professor, Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Patrick E. Higginbotham, Chair
Dean Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules -
Judge D. Lowell Jensen, Chair



June 1994 Minutes - DRAFT Page 2

Professor David A. Schlueter, Reporter
Advisory Committee on the Rules of Evidence -

Judge Ralph K Winter, Chair 7
Dean Margaret A. Berger, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan R. Gamer,
consultants to the committee; Mary P. Squiers, project director of the local rules project;
and Judith A. McKenna of the Research Division of the Federal Judicial Center.
Additional staff assistance was provided by the Rules Committee Support Office and the
Office of Judges Programs of the Administrative Office.

INTRODUCTORY REMARKS

Judge Stotler welcomed the members and thanked the chairs and reporters of the
advisory committees for taking the time to participate in the entire meeting of the Standing
Committee.

Judge Stotler reported that the Judicial Conference, at the committee's request, had
withdrawn its position supporting in principle the offer of judgment proposal contained in
S. 585, civil justice reform legislation introduced by Senator Grassley. She pointed out that
she had informed the Conference that the Advisory Committee on Civil Rules was actively
considering proposed amendments to Fed.R.Civ.P. 68, dealing with offers ofjudgment. The
committee, moreover, wished to review the results of a survey by the Federal Judicial
Center regarding settlement practices.

The chair pointed out that rulemaking frequently overlaps substantive issues.
Accordingly, she emphasized the need for the rules committees to cooperate with other,
substantive committees on the Judicial Conference on a continuing basis. To assist in
coordination, the Rules Committee Support Office of the Administrative Office had
circulated to the members the agendas of the other Conference committees.

Judge Stotler reported that she had been in contact with Judge Ann Williams, chair
of the Conference Committee on Court Administration and Case Management, regarding
the RAND Corporation's study of implementation of the Civil Justice Reform Act She
noted that the Conference may have to ask the Congress for a one-year extension of the
statutory deadline to give RAND additional time to compile its data.

Professor Coquillette cautioned that the deadlines for the CJRA study were very
tight and that there would not be sufficient time for the rules committees to study the
RAND results carefully before the Conference has to act to meet the statutory deadline.

7



June 1994 Minutes - DRAFT Page 3

Several of the members stated that the Civil Justice Reform Act had caused
procedural uncertainty and confusion in the district courts. The bar was expressing concern
that it is difficult to determine precisely what procedures are in effect in a given district in
light of the CJRA experimentation and the recent amendments to the civil rules.

Lx
7 ~~~APPROVAL OF THE MINUTS OF THE LAST MEETING

The conmittee unanimously approved the minutes of the January 13-14, 1994
meeting with two minor, stylistic chainges. r,""

The chair asked the secretary to append to the minutes Mr. Rabiej's flow chart on
the status of all pending rules amendments. She also recommended that the members read
the draft minutes very carefully to make sure that their comments were properly
characterized, since the minutes will be available to the public on computer assisted legal
research services.

The committee decided not to make the minutes of the January 12, 1994 executive
session public. It was agreed that if there were anything in the minutes that would be
helpful for future use, the pertinent speakers could be asked to repeat their remarks for the
record.

REPORT ON LEGISLATION

Mr. Rabiej reported that the Senate-passed version of the comprehensive crime
legislation pending in the Congress had 10 provisions affecting the federal rules. The
House-passed version, though, was very different, since the chair and the Administrative
Office had persuaded the House Judiciary Committee to adhere to the Rules Enabling Act
process and not include any rule amendments in their bill.

With regard to Rule 412 of the Rules of Evidence, both houses had agreed to amend
their respective bills and substitute the language of Rule 412 drafted by the Advisory
Committee on the Rules of Evidence-but without the deletions made by the Supreme
'Court that would have eliminated the rule's application to civil cases. Therefore, it was
likely that the revised rule, in the form drafted by the Advisory Committee on the Rules of
Evidence and approved by the Judicial Conference, would take effect on December 1, 1994.

Mr. Rabiej reported that both House and Senate versions of the crime bill included
an amendment to Fed.R.Crim.P. 32 that would provide a right of victim allocution in certain
categories of criminal cases. It appeared that the revised version of the Rule 32 recently
promulgated by the Supreme Court-with the victim allocution provision added-would also
take effect on December 1, 1994.



June 1994 Minutes - DRAFT Page 4

GREATER PARTICIPATION BY THE BAR

Mr. Rabiej stated that Senator Heflin would introduce legislation amending the
Rules Enabling Act to require that a majority of the members of all the rules committees LI
be practicing attorneys. The moving force behind the effort appeared to be attorney John
Frank, who had also been able to convince the American Bar Association to support the
change in Imembership.

Judge Easterbrook suggested that Senator Heflin be advised by the chair that the
Standing Committee had undertaken a comprehensive self-study of the rules process that K
would address, among other things, the membership of the committees. He added that
several former committee chairs had recommended: (1) that the Standing Committee's
membership be smaller, not larger, and (2) that the chairs of the advisory committees be H
made ex officio members of the Standing Committee. Adding more lawyers to the Standing
Committee would make it difficult to achieve these objectives.

Professor Hazard suggested that the rules committees should actively solicit the views
of the relevant committees of the American Bar Association on rules issues. Feedback from 7
the bar was very important, and greater outreach by'the committees was necessary.

Mr. Perry stated that it would be beneficial to have more members of the bar on the
committees, although there was no need for Senator Heflin's legislation.

Judge Higginbotham suggested that much of the problem with bar relations flows C
from the recent amendments to Rule 26, which were not well received by the bar. He
recommended that the committee be more sensitive to the bar, actively solicit bar
comments, and respond positively to the request for more lawyers on the committees. L

Mr. Rabiej reported that, other than in unusual circumstances, the secretary generally
does not receive many comments from lawyers on proposed rules changes. He stated that, H
in an effort to stimulate comments, the Administrative Office had selected about 2,500
attorneys at random from Martindale-Hubbell and would mail them the call for comment
on proposed amendments. He also reported: (1) that he had received mailing labels from
the American Bar Association, and (2) that all state bar associations were now included on
the committee's mailing list.

,~ ~ ~ ~~~~~~~
LMr. Rabiej stated that the Administrative Office had completed a draft of a new

pamphlet summarizing the proposed rules changes ready for public comment in September. C
He said that the attorneys were more likely to read a brief summary of the amendments L
than to read the full text and committee notes, as set forth in the call for comment
publication. He directed the committee's attention to a copy of the proposed pamphlet,
which had been distributed to the members in their folders. Li
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Judge Stotler requested the members to look through the proposed pamphlet for
style and format. She asked for their approval of the concept. She agreed that the deadline
for submitting comments to the amendments should be set forth clearly on the first page
of the pamphlet.

Mr. Sundberg recommended that the committee ask each state bar association to
name an official liaison member to the committee, who would help channel comments on
the rules.

Ms. McKenna suggested thatl list of attorneysinterested in the rules could be
produced from the court records of attorneys who appear in federal court. She noted that
the Federal Judicial Center had followed this technique, and she recommended that the
committee write to these lawyers and send them a questionnaire.

L FAX FILING

Mr. Rabiej reported that the Court Administration and Case Management
L Committee: (1) had withdrawn its original recommendation that the Judicial Conference

adopt guidelines to address fax filing in routine situations, and (2) had decided that there
fit was no need to promulgate guidelines to address emergency filings.
&

Judge Stotler stated that the Standing Committee and the Automation and
Technology Committee had both concurred in the recommendations of the Court
Administration and Case Management Committee. Accordingly, fax filing would be limited
to emergency filings and would be left up to the local courts.

REPORT OF THE ADVISORY COMMIT`EE ON APPELLATE RULES

Professor Mooney presented the report of the advisory committee, as set forth in
Judge Logan's memorandum of May 27, 1994. (Agenda Item 5)

1. Rules for Judicial Conference Approval

Professor Mooney reported that the advisory committee was recommending that the
Standing Committee approve amendments to five rules and send them to the Judicial

L Conference: F.R.A.P. 4, 8, 10, 47, and 49.

F.R.A.P. 4

Professor Mooney explained that the paragraph (a)(4) rule would be amended: (1)
ram to clarify that a party may file a notice of appeal or, if the party had filed a notice of appeal
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before disposition of a pretrial motion, it may amend the previously filed notice; and (2) to
conform it to proposed amendments to Fed.R.Civ.P. 50, 52, and 59, which were being
amended to require that a posttrial motion be "filed" no later than 10 days after entry of
judgment. No public comments were received on the proposal, and the advisory committee
was recommending that the amendments be approved as published.

F.R.A.P. 8

The amendment to Rule 8 was a technical change in a cross-reference to
Fed.R.Crim.P. 38 to take account of previous changes in that rule. There were no public
comments on the proposal, and the advisory committee was recommending that it be
approved as published.

F.R.A.P. 10

The proposed amendment to Rule 10 would conform the rule to amendments made
in F.R.A.P. 4(a)(4). It would suspend the 10-day period for ordering a transcript if a timely
postjudgment motion were made and the notice of appeal were suspended. There were no
public comments on the proposal, and the advisory committee was recommending that it
be sent forward as published.

F.R.A.P. 47

The proposed redraft of Rule 47 is the F.R.A.P. version of a suggested uniform rule
specifying the authority of courts to promulgate local rules and of judges to regulate
practice before them.

Professor Mooney stated that the appellate advisory committee was recommending
a change from the language of the proposed uniform rule to recognize practical differences
between an appellate court and a trial court. On lines 5-8 of the draft set forth on page 11
of Agenda Item 5A, the shaded language had been added by the advisory committee to
provide that: "A generally applicable direction to a party or a lawyer regarding practice
before a court must be in a local rule rather than an internal operating procedure or
standing order." The advisory committee had deleted the language earlier, but decided to
restore it as a result of the public comments.

Internal operating procedures present a problem unique to the courts of appeals.
They sometimes function as local court rules, but they are not subject to the same public
notice and comment requirements as local rules. Unlike the district courts and bankruptcy
courts, the courts of appeals always sit in panels and do not have standing orders.

Professor Mooney stated that the advisory committee was also recommending a
change in subdivision (b). The uniform provided that no sanction may be imposed causing
a party to lose rights for a procedural violation unless there were actual notice of the
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requirement. The advisory committee believed that the provision was directed to trial court
practice and was not needed in the courts of appeals.

K Judge Logan emphasized that while the Advisory Committee on Appellate Rules had
approved language that varied slightly from the uniform rule in order to recognize
differences from the trial courts, the substance of F.R.A.P. 47 was the same as the uniform
rule. Professor Coquillette stated that divergence was acceptable as long as there were
specific reasons for it.

Professor Mooney added that tie advisory committee had agreed to change the word
"negligent" to "nonwillful" on line 23, in accordance with the recommendation of the
Advisory Committee on Bankruptcy Rules. Judge Jensen stated that the AdvisoryV; Committee on Criminal Rules had decided not to make the change, but would support
either version.

L,. Mr. Perry said that he was troubled by elimination of the non-sanctions language in
the appellate rule. Its absence would be noted by the lawyers and could cause more
mischief than including a sentence in the language of the rule that might be redundant

L J Professor Baker suggested that the rationale for not including the provision could be
explained in the committee note. Judge Logan added that this could be accomplished by
restoring the last sentence of the committee note reading: "There should be no adverse
consequence to a party or attorney for violating special requirements relating to practice
before a particular court unless the party or attorney has actual notice of those
requirements."

Mr. Schreiber moved to leave the no-sanctions sentence out of the rule and to
address the matter in the committee note.

Mr. Perry moved to amend Mr. Schreiber's motion to restore the sentence to the rule
itself. His motion was approved by a vote of 6-5.

Professor Mooney advised that the language of the appellate version of the uniform
rule would still be a little different from the bankruptcy version of the rule because it- would
contain no reference to the official forms and the rules of the district courts.

The committee approved Mr. Schreiber's motion, as amended by Mr. Perry's motion,
by a vote of 7-2.

[Note: Professor Mooney then said that this means that the committee note would NOT
be amended. Yet, the committee's report includes language both in the rule and in the advisory
committee note.]
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The committee then voted unanimously to approve the amendments to Rules 4, 8,
10, and 47 and send them to the Judicial Conference. The committee also voted to approve
the parallel amendments in the other sets of rules dealing with local rules of court:
Bankruptcy Rules 8018 and 9029, Civil Rule 83, and Criminal Rule 53.

F.R.A.P. 49

Professor Coquillette stated that serious policy concerns were raised by proposed new
Rule 49, the appellate version of the proposed uniform rule giving the Judicial Conference
authority to amend the federal rules to make technical and conforming amendments. He
noted that Professor Baker had distributed a fine memorandum arguing that if the proposal
were to be approved at all, it would have to be enacted by legislation, rather than through
the Rules Enabling Act process.

He noted that: (1) the Advisory Committee on Bankruptcy Rules was opposed to
the proposal in any form, (2) the Advisory Committee on Criminal Rules had found the
proposed rule acceptable, and (3) the Advisory Committee on Civil Rules believed that the
provision could only be effectuated through legislation. Judge Higginbotham added that he
was personally opposed to the amendment on the merits and that it would be a political
mistake to pursue the matter. Judge Logan stated that the Advisory Committee on
Appellate rules had approved the proposed rule, but with reservations and without extensive
debate.

Mr. Kopp pointed out that the Department of Justice had opposed the proposal in
the past because its scope was uncertain.

Some members of the committee argued on the merits that the Judicial Conference
should have the authority to make technical and conforming amendments, while others saw
no need for the proposal. There was general agreement, however, that it would not be
advisable to forward the proposed rule to the Congress.

Judge Easterbrook suggested that reliance on the supersession clause in the Rules
Enabling Act to amend the Act itself was highly problematic. Legislation would be
necessary to effect the change. He noted that the same issue would arise again later in the
meeting in connection with the proposed amendments to Fed.R.Crim.P. 16 and their impact
on the Jencks Act.

Judge Bertelsman moved to table the proposed uniform rule on technical and
conforming amendments in all sets of the rules (F.R.A.P. 49, Fed.R.BankP. 9037,
Fed.R.Civ.P. 84, and Fed.R.Crim.P. 59). He then amended his motion to disapprove, rather
than table, the proposed amendments. His motion on the amendment was approved 11-1,
and the amended motion to disapprove the proposal was approved unanimously.
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Professor Coquillette explained that the action just taken would include the changes
to both Fed.R.Civ.P. 83(a) and 83(b), since they are essentially similar.

2. Rules for Publication

Professor Mooney reported that the advisory committee was seeking authority to
publish amendments to six appellate rules.

F.R.A.P. 21

Professor Mooney pointed out that Rule 21, dealing with mandamus, was before the
committee for the second time. The advisory committee was seeking republication,
following lengthy discussions before both the standing committee and the advisory
committee on whether a trial court judge who is the subject of mandamus should have the
right to appear before the court of appeals.

In amending the proposal, the advisory committee had deleted the right of the trial
judge to appear before the appellate court. Thus, the judge could appear only if ordered
by the court of appeals. Judge Logan and Professor Mooney stated that the advisory
committee was concerned that providing a right to appear would place the trial judge in a
position of advocacy. Moreover, in most cases the trial judge would have no need to
appear. They pointed out that under the amendment the court of appeals could request the
trial judge to appear, when appropriate. I

One member emphasized that he was in favor of giving the trial judge the right to
appear, at least in writing. The right would be particularly important where both parties
oppose the action of the trial judge in a particular case. He also stated that the rule should
require the trial judge to receive personal notice of the pleadings.

Some concern was expressed as to the meaning of the provision on lines 10-11 of the
amendment that: "All parties to the proceeding in the trial court other than the petitioner
are respondents for all purposes." A potential ambiguity was cited between the rule and the
committee note. Lines 43-45 of the proposed rule would provide that the respondent must
answer within a fixed time, while lines 27-28 of the note would explain that the court may
order the judge to respond.

The committee approved the draft rule and committee note for publication on a vote
of 7-5.

F.R.A.P. 25

Professor Mooney stated that the advisory committee had published a simple rule
dealing with service by mail, but had received responses recommending that the rule be
further amended to authorize service by public courier service. The advisory committee
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thereupon decided to amend the rule to provide that filing of a brief or appendix under the
mailbox rule may be made either by mail or by "an equally reliable commercial carrier."
The rule would require a certification of service. It would also require that, when feasible,
service on a party be by a manner at least as expeditious as the manner of filing with the
court.

One member asked whether the postal service had expressed any views on the
legality of the proposal, particularly in light of its monopoly statute. The members agreed -
that the postal service was free to respond to the proposal during the public comment
period.

Judge Logan stated out that proposed new subparagraph 25(a)(2)(D) would
authorize electronic filing of papers, and he emphasized the need for the appellate version LP
of the rule to be uniform with the companion electronic filing amendments in the civil and
bankruptcy rules.

L
Judge Easterbrook recommended that the amendment, at lines 28-32, be revised as

follows: "A court of appeals may, by local rule, permit papers to be filed by electronic
means, provided such means are consistent with any technical standards established by the EJ
Judicial Conference of the United States."

At the suggestion of Judge Ellis, the committee decided to work from the proposed
Bankruptcy Rule 5005, using it as a model for an electronic filing authorization in all three
sets of rules. fl

Professor Resnick pointed out that the bankruptcy version of the amendment used
the words "standards, if any" to make it clear that individual courts could proceed with
electronic filing by local rule without having to wait for the Judicial Conference to
promulgate standards. He explained that the Conference's standards would deal only with
technical matters. Procedural issues would have to be addressed either by national or local
rule. He, added that if the committee decided in the future that it would be better to have
national procedural uniformity on electronic filng, it could propose a more detailed, national
rule. -

Professor Resnick reported that the Advisory Committee on Bankruptcy Rules was
strongly opposed to fax filing, and its original draft of Rule 5005 had excluded fax filing.
Nevertheless, he had been advised that the term! "facsimile" was not limited to standard fax
machine transmissions, but was broad enough to include certain computer to computer
transmissions. L

He noted that the amended rule covered signing and verification of papers, and it r
provided that an electronic filing constitutes "a written paper." The latter provision was
necessary because the bankruptcy rules require that certain matters, such as a proof of
claim, be initiated "in writing."

L

Li
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Judge Logan stated that the Advisory Committee on Appellate Rules could adopt
the language of the proposed bankruptcy rule amendment, stopping after the words
f"applying these rules," ie., deleting the reference on line 21 to the Federal Rules of Civil
Procedure and section 107 of the Bankruptcy Code. He added that his advisory committee
could consider minor language changes, if necessary, after the public comment period.

L Dean Cooper stated that the Advisory Committee on Civil Rules would likely agree
with the appellate committee. But he was concerned that the civil committee had not yet
addressed the specifics of the proposal. He said that drafting was complicated by recent
changes in Fed.R.Civ.P. 5(e) and recent controversy concerning fax filing. Judge
Higginbotham added that he belieed the civil advisory committee would generally be
pleased with the bankruptcy proposal.

One member expressed concern that the Standing Committee was being asked to
publish a rule that had not been considered in detail by the appellate and civil committees
and that the proposal would foster further diversity in local court practices. Other members
suggested, however, that courts needed authority to experiment with developing technology.
It was also pointed out that if the committee waited further to publish an amendment, it
would be at least another year before electronic filing could be authorized in the courts.

The discussion on electronic filing was continued later in the meeting in connection with
Bankuptcy Rules 5005 and 8008.

F.R.A.P. 26

The proposed amendment to Rule 26 would make a conforming amendment to Rule
25, allowing service by an "equally reliable commercial carrier."

The members questioned the appropriateness of the word "equally," using the postal
service as the standard.

Judge Wilson moved to adopt Rule 26 as proposed, but to strike the word "equally,"
both in Rule 26 and in Rule 25. The motion was approved with one dissent.

Mr. Schreiber asked whether the additional three days authorized for a party to act
after being served by mail was sufficient in light of recurring mail delivery problems. He
suggested that it might be better to change the three-day provision to five days. He
thereupon moved to amend Rule 26 to increase the grace period following service by mail
from three days to five days.

r Professor Resnick stated that the time periods fixed in the bankruptcy rules were
generally shorter than those in the other rules. Giving a party an additional five days after
service, rather than three days, could present real problems for bankruptcy practice and

roll probably would not be acceptable to the Advisory Committee on Bankruptcy Rules.

i
LI
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Some members questioned the wisdom of making any change, since the bench and
bar were used to the traditional three-day provision and would likely complain about what
they perceived to be a needless change in the rules.

Judge Wilson made a substitute motion to have the chair ask the advisory
committees to consider the matter of increasing the time period of Rule 26(c) from three m
days to five days. The motion was approved by voice vote without objection. ,

F.R.A.P. 27 ,

Professor Mooney stated that Rule 27, governing motions, had been completely
rewritten based on the work of the local rules project.,, The major changes proposed were:
(1) to prohibit separate briefs on motions; (2) to impose a 20-page limit on motions and
responses to motions, (3) to make it clear that the moving party ad ai opportunity to filea reply to a response, (4) to limit replies to 10 pages'I,(5) to, mqye the provisions governing 7
the foln of moitisohfrom Rule 32 to Rule A7, so nll Motions requirements would be set
forth in one rule, qnd (6) to add a bew subdivision (e) proviing that motions will be
decided withot oral argument unless the Court orders otherwise.

The comniittee voted unaniously to approve the revised rule for publication.

F.R.A.P. 28

Professor Mooney stated that Rule 28 contained a companion amendment to Rule
32. It would delete subdivision (d), specifying page limits on briefs, because the limits on
the length of briefs would be moved to Rule 32.

The committee voted unanimously to approve the revised rule for publication.

F.R.A.P. 32 L

Professor Mooney pointed out that Rule 32 had been discussed at length at the
January 1994 meeting of the Standing Committee. She stated that substantial changes had
been made in the draft following public comment and technical advice from printing
companies. Professor Mooney stated that the text of the proposed amendment submitted
by the advisory committee (Agenda Item SB) should be revised to include the following
additional seven changes: (1) on lines 27-28, change the typeface examples to read: "New
Century Schoolbook, Bookman, and Garamond," (2) on line 40, add the words "at least"
after the word "be," (3) on line 46, strike the words "in leading" and add the word "a"' after L
the word "use," (4) on line 48, substitute the words "type matter" for the word "typeface,"
(5) on line 75, strike the word "any" and add the words "an original," (6) on line 76, add the 1
word "printed" before the word "published," and (7) on -line 108, strike the word "that.

. . . .~~~~~~~~~~~~~~~~~~~~~L
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Judge Logan subsequently withdrew the proposed change on line 75, deleting "an
original" and restoring "any."

Professor Mooney stated that the draft: (1) expressed a preference for proportionalL typeface, (2) provided definitions for both proportionately spaced typeface and monospaced
,l- typeface, (3) prescribed the margins for a page, (4) set the limit for the length of the brief,
L expressed in the total number of words, and (5) limited the number of words on an

individual page. She explained that a party filing a brief must certify the number of words
in the brief, but could rely on word processing software to do so. Safe harbors would be
provided, relieving a party from havng to-certify the word count as long as the number of
pages in a brief were less than a set number.

The committee voted unanimously to approve Rule 32 for republication.

V 3. Ninth Circuit Local Rule 22

Judge Logan reported that the attorneys general of five states had requested the
Judicial Conference to use its authority under 28 U.S.C. § 2071(c)(2) to abrogate Local
Rule 22 of the Ninth Circuit. The local rule was designed to expedite the handling of death
penalty cases by the court of appeals.

_ He explained that the attorneys general had made their recommendation in a letter
to the Chief Justice, who had referred it to the chair of the Standing Committee, who had
in turn referred it to the Advisory Committee on Appellate Rules. Judge Logan pointed
out that the advisory committee had had little time to act on the matter and had before it
only the relatively brief letter from the attorneys general and a response from the chief
judge of the circuit. The committee considered the matter at its April 1994 meeting and
had submitted the report and recommendations found at Agenda Item 5C.

L*1 Judge Logan stated that the advisory committee first had to determine the
appropriate standard for the Judicial Conference to apply in modifying or abrogating a local
court of appeals rule under 28 U.S.C. § 2071(c)(2). It decided that the Conference should
only abrogate a rule if it violates federal law, and it should not void a rule simply because
it does not agree with it as a matter of policy.

L Second, the advisory committee had to consider the presumption to be accorded a
local court rule and the manner of presenting the issues to the Conference. It decided to
give the Standing Committee the full benefits of its views, even if an issue were in doubt or
there were split votes among the members. Accordingly, the committee took individual
votes on each of the four principal legal issues raised by the attorneys general that raised
serious consistency questions.
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1. Local Rule 22-4(e)(4) provides for a two-tiered in banc review-first by 11 V

judges and then possibly by the entire 28 judges of the court. L

The advisory committee voted 4-3 with 2 abstentions against abrogating the V
dualin banc procedure. Judge Logan stated that a member of the advisory
committee had undertaken ,a legal, study of the issue following the, meeting
and had concluded that the, law on the point was not clear.

2. Local Rule 22-4(e)(2) allows a single judge to convene the court in banc. The
attorneys general argued that the pertinent statute required a majority of the K
active judges of a court to approve an in banc hearing., The Ninth Circuit
responded that a majority of the Judges of the circuit had voted in advance
that if any one judge requested an in banc review, they would vote to approve
the review.

Some members of the advisory committee agreed with the court's position on
the issue but were of the view that there was a need for periodic reaffirmation
of this provision by, a, majority of the active judges of the court, especially H
when the composition of the court changes.

The advisory committee voted 4-2 with 2 abstentions to permit the single H
judge provision to stand, with the proviso that the Judicial Conference be
informed of thecommittee's concern that the procedure is valid only if it
enjoys the continuingisupport of a majority of the court.

3. Local Rule 22-3(c) provides that a certificate of probable cause and a stay of
execution will be granted automatically on appeal from a first habeas corpus
petition. Federal Rule of Appellate Procedure 22, however, requires action
by one judge to issue a certificate of probable cause. As a practical matter,
there are five judges on the Ninth Circuit court who will issue a certificate in
every case. The advisory committee voted 3-1 with,4 abstentions not to
abrogate the provision. ,

A motion was made to recognize that the court's procedure in effect
constituted a standing order by a single judge to grant a certificate of
probable cause and a stay of execution in every first petition in a death
penalty case. Viewed in this light, the procedure was valid, subject to the
qualification of continuing reaffirmation noted earlier. The motion passed by V
a vote of 5-0 with 3 abstentions.

4. Local Rule 22-1 applies the death penalty procedures to related civil
proceedings. It was pointed out that the issue of the authority of a federal
judge to grant a stay of execution when a habeas corpus petition is not
pending before the judge was being considered by the Supreme Court in the a
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L McFarland case. Accordingly, the advisory committee voted unanimously toL make no recommendation concerning the validity of the procedures as applied

to non-habeas corpus cases.

The members agreed that the petition of the attorneys general had raised
fundamental issues of first impression regarding the authority of the Judicial Conference toabrogate local rules and the procedures and standards for doing so. Several membersexpressed the need to focus first on the role and responsibilities of the committee and theConference under the 1988 revisions to the Rules Enabling Act. After making that review,
it could proceed to consider the merits of the arguments of the attorneys general.

One member stated that the matter was extraordinarily important from a process
L standpoint and would establish precedent for future petitions. The attorneys general's

proposal was also said to invoke sensitive political and policy concerns regarding capital
punishment.

Three members stated that there was a clear conflict between the Ninth Circuit ruleand governing national law. Others pointed out that while there may be facialinconsistencies, the Ninth Circuit had drafted its rule to deal with the practical problem that
some of its judges always vote against capital punishment.

Several members insisted that the committee needed additional information andfurther briefing in order to make an informed decision on the matter. They suggested thatthe attorneys general and the circuit be requested to prepare formal briefs on the issues andperhaps be invited to address the committee. On the other hand, two members saw no
need for additional information and were prepared to vote immediately that parts of the7 Ninth Circuit local rule be abrogated.

Judge Wilson moved to invite both sides to submit additional information. He thenaccepted an amendment to his motion by Professor Baker that the committee's reporterLi provide a bench memorandum that would address all the issues of process and substance
for consideration by the committee.

The motion, as amended, was approved by voice vote with one objection.

Professor Coquillette suggested that notices be sent to the five attorneys general andL the Ninth Circuit by July 15 requesting additional briefing. Notices would also be sent tothe chief judges of the circuits and the Solicitor General. Written input should be receivedfrom the attorneys general by September 15, and a response from the Ninth Circuit should
be due by October 15. The reporter's bench memorandum for the committee could be sentto the Standing Committee by November 15, giving the members about two months to studyL the issues.
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REPORT OF THE ADVISORY COMMIlTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his 7
memorandum of May 17, 1994. (Agenda Item 9)

1. Rules for Judicial Conference Approval F
Fed.R.Crim.P. 5 and 40'

Judge Jensen stated that the proposed amendment to Rule 5 -would carve out an
exception to the rule eliminating the requirement that the Government follow the
procedural requirements of the rule in cases where a defendant is charged with a violation
of the Unlawful Flight to Avoid Prosecution statute. (18,U.S.C. § 1073) As a result of a
public comment, the advisory committee decided to recommend adding a conforming
change in Rule 40. The advisory committee decided that there was no need to seek public F
comment on the conforming change.

The committee voted unanimously by voice vote to approve the amendments to Rules
5 and 40 and send them to the Judicial Conferencefor approval.

Fed.R.Crim.P. 43 F
Judge Jensen explained that the current rule allows in absentia sentencing if the

defendant flees before verdict. The proposed amendment would authorize in absentia
sentencing also where the defendant fails to appear for imposition of sentence. In addition,
the rule would be amended to extend to organizational defendants.

Judge Easterbrook pointed out that the language of the rule included an incomplete
sentence. He recommended: (1) adding the word "and" to line 31, after the word "both," 7
and deleting the word "may" on line 32, and (2) substituting the word "permits" for the word
"permit" on line 32.

Professor Hazard moved to approve the changes in Rule 43(b) and send them to the
Conference. The committee approved the changes, including Judge Easterbrook's e
modifications, with one objection. L

J

F
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L Fed.R.Crim.P. 46 and 49

Judge Jensen stated that the proposed amendments in the two rules were purely
technical. The amendment to Rule 46(i)1) would correct an erroneous cross-reference to
the Bail Reform Act. The correct reference is to 18 U.S.C. § 3142, rather than 18 U.S.C.
§ 3144. The amendment to Rule 49(e) would delete a reference to a statute, dealing with

L a notice of a dangerous offender, which had been repealed. He stated that there was no
need to seek public comment on either technical correction.

L He added that the judiciary had asked the Congress to correct these mistakes
through legislation. He recommended that the amendments be approved by the Judicial
Conference conditioned upon the pending statute not being enacted.

The amendments were approved unanimously by the committee.

I, Fed.R.Crim.P. 53

Judge Jensen noted that the portion of the advisory committee's April meeting
dealing with Rule 53, ie., cameras in the courtroom, had been televised on C-Span. He
reported that the advisory committee had voted to seek Judicial Conference approval of the
amendment, as published. The amendment would authorize cameras in the courtroom in

Lj criminal cases only under guidelines promulgated by the Conference.

He also recommended that the advisory committee be involved in drafting the
Conference's guidelines. He emphasized the need for the advisory committee to work
closely with the Court Administration and Case Management Committee, and he reportedr that he had appointed a subcommittee of the advisory committee to begin consideration of
proposed guidelines.

Some participants expressed strong opposition to cameras in the courtroom as a
matter of policy, asserting that they adversely influence courtroom behavior. They argued
that while courtroom proceedings are the people's business and should be open, it did not
follow that television cameras should be allowed in the courtroom. They also questioned
the accuracy and depth of studies showing that cameras did not effect courtroom behavior.

One member argued, to the contrary, that he had had extensive and favorable
experience with cameras in the state courts. He stated that the dangers cited by opponents
of courtroom cameras had simply not occurred.

Another member recommended that the proposed amendment be deferred pending
the final results of the Federal Judicial Center study on cameras in civil cases and action
by the Court Administration and Case Management Committee.
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Mr. Rabiej stated that it was his understanding that the Court Administration and
Case Management Committee had just met and had decided to depart in some degree from
the recommendations of the Federal Judicial Center. Judge Stotler said that it was
important to find out what that committee had decided and requested that appropriate
documents from the Court Administration and Case Management Committee be obtained
promptly.

One member suggested that the central issue was whether to give the Judicial
Conference the same authority over criminal cases that it had over civil cases. He argued
that the Conference should be allowed to experiment with cameras in criminal cases, if it
so chose. Judge Jensen added that this was precisely the position of the advisory
committee, i e., that the flat prohibition on cameras in criminal cases should be removed and
the Conference given authority to regulate cameras on the same basis in both civil and
criminal cases.

The committee voted 7-6, with the chair breaking the tie, to send the proposed
amendment to Rule 53 to the Judicial Conference for approval.

Judge Jensen added that the proposal should be accompanied by notes suggesting
that the Advisory Committee on Criminal Rules wanted to be actively involved in drafting
the Conference guidelines implementing the rule.

Mr. Perry moved to delete from the committee note paragraphs 2 and 4, which stated
that the debate over cameras in the courtroom had subsided. He accepted an amendment _

to his motion from Judge Easterbrook to add a sentence to the third paragraph of the note
to say that: "This gives the Judicial Conference equal authority over civil and criminal
cases."

The committee approved without objection the amended motion to delete paragraphs
2 and 4 and add a sentence to paragraph 3 of the committee note.

2. Rules for Publication

Fed.R.Crim.P. 16

Judge Jensen stated that the advisory committee was proposing two amendments to
Rule 16-one minor and one major. The first, initiated by the Department of Justice,
would require reciprocal discovery for the government when the defendant makes a motion
under Rule 12.2, based on a defense of mental condition.

The committee voted without objection to approve the proposed amendment for n
publication.
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The second proposed amendment would require the government to discloseL information about government witnesses to the defendant seven days before trial. Judge
Jensen stated that the amendment had been approved by the advisory committee in the fallL of 1993, but had been delayed at the express request of the attorney general. It had been
deferred again in January 1994 at the request of the Department of Justice. At the April

7 1994 meeting of the advisory committee, the Department had asked once again that it be
delayed for further consideration.

Judge Jensen pointed out that the advisory committee had made several changes inL the proposed amendment since last presented to the Standing Committee. At the request
of the Department of Justice, the advisory committee had eliminated the requirement that
the government disclose the addresses of witnesses. Accordingly, only names and statements

Li of government witnesses must be disclosed to the defendant before trial.

The rule also was changed by the advisory committee to give the court discretion to
determine the amount of reciprocal disclosure the defendant must provide when there has
been a partial refusal to disclose by the government

Judge Jensen recognized that the amendment presented a facial conflict with the
Jencks Act. He argued, though, that the rule was not really inconsistent with the legislation.
The Act did not bar disclosure: it governed only the timing of disclosure. He pointed out
that there had been a number of other changes in the criminal rules, many initiated by the
Department of Justice, requiring disclosure of government witness information before trial,
such as at suppression hearings and detention hearings.

Deputy Attorney General Gorelick stated that it was necessary to balance the
fairness of court proceedings against the deep concern of the Department of Justice over
danger to governmentwitnesses. She pointed out that the danger had been increasing, and
the government had been forced to withdraw charges in a growing number of cases because
of the fear of injury or death to witnesses.

Ms. Gorelick stated that the attorney general was more committed to openness than
any of her predecessors and wanted the opportunity to ensure enforcement of the highest
standards of prosecution conduct-but through internal Executive Branch mechanisms,
rather than court rules.

She argued that there were substantive problems with the rule as drafted, which
would lead to a greatly enhanced incidence of litigation over discovery obligations. She
pointed to the following:

1. The rule would require that names and statements of witnesses be disclosed
seven days before trial, while in capital cases they have to turned over only
three days before trial.
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2. Plea bargaining efforts would be undermined by the proposal. Cl

3. The rule, as drafted, would permit the United States attorney to refuse
disclosure only for two designated reasons. It would not allow nondisclosure
for other, valid reasons-such as economic hardship to witnesses or pressure
on witnesses.

L. J4. Sanctions for failure to comply would be left to the discretion of the court.
The court, however, should not sanction government counsel unless the
failure were intentional. Li

5. The rule was silent as to the timing of the defendant's reciprocal disclosure
to the government. Yet it was inflexible in providing that the government U
must disclose witness information seven days before trial.

Ms. Gorelick emphasized that the proposed amendment was in conflict with the l
Jencks Act. Moreover, it would be inappropriate to rely on the supersession provision of
the Rules Enabling Act to overrule the Jencks Act.

She reported that since the last meeting of the Standing Committee, the Department
of Justice had conducted a survey of all United States attorney offices to determine their
disclosure practices. The vast majority routinely provide discovery well in advance of trial.
Although some offices may not be making appropriate disclosure, the Department would
address their procedures through internal guidelines. The Department was working to K
-develop uniformity in prosecution policies and was receiving positive feedback from judges L
regarding their efforts to ensure compliance by prosecutors.

In summnary, Ms. Gorelick argued against publishing the proposed amendment to
Rule 16 for public comment so the Department could obtain further information and
manage problems internally. She added that if the rule went forward there would be a very l
strong reaction from the prosecution community, which was very much opposed to the L
proposed amendment. The Congress, moreover, would not be expected to approve the rule.

Some members of the committee agreed with Ms. Gorelick that there were no U9
significant problems in their districts and that prosecutors were responsible in providing
discovery to the defendant. Others argued, however, that there were in fact problems f
caused by prosecutors and that the rule was necessary to ensure fundamental fairness.

Some members suggested that the rule should be published for public comment, but fT
that a more convincing explanation was needed to deal with the problem of the
amendments apparent conflict with the
Jencks Act. ,

K.



7
L June 1994 Minutes - DRAFIf Page 21

i7 Four members stated that the proposal was in direct conflict with the Jencks Act and
L could only become law by reliance on the supersession clause. Three members suggested

that the supersession clause itself was probably unconstitutional. One member stated that
the conflict with the Jencks Act should be highlighted in the document distributed to bench
and bar. The public should be invited specifically to comment on both the conflict and the

r", supersession clause and its constitutionality. One member argued, however, that theI committee should not publish a rule whose legality it questioned, just to obtain public views.

The committee voted 7-2 to approve the proposed amendment for publication. It
voted 8-1 to approve the committee note.

Fed.R.Crim.P. 32

Judge Jensen explained that the proposed amendment to the rule, giving a court
- authority to order forfeiture before judgment, had been approved by the advisory committee

at the request of the Department of Justice.

The committee voted unanimously to approve the proposed amendment for
publication.

3. Other Rules Issues

Fed.R.Crim.P. 10 and 43

L The proposed amendments would allow videoconferencing of arraignments and other
pretrial sessions. Judge Diamond, chairman of the Defender Services Committee of the
Judicial Conference, had responded during the public comment period requesting the
advisory committee to defer approval of the amendments pending completion of a pilot
program testing videoconference.

Judge Jensen reported that the advisory committee had decided, at Judge Diamond's
request, not to seek Judicial Conference approval of the amendments at this time.

Fed.R.Crim.P. 16

Judge Jensen stated that the Judicial Conference's March 1993 report on the federal
defender program had recommended that an amendment be considered to Rule 16 to
provide copies of certain discoverable materials to the defense and allocate discovery costs[L between the government and the defendant. He reported that the advisory committee had
decided that the proposal should be handled by statute, rather than rule. Accordingly, the
advisory committee did not approve a proposed change in the rule.

[7i
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Professor Resnick presented the report of the advisory committee, as set forth in {
Judge Mannes' memorandum of May 16, 1994. (Agenda Item 6)

1. Rules for Judicial Conference Approval,

Professor Resnick pointed out that the proposed amendments to Rules 8018 and
9029-the bankruptcy version of the proposed uniform rule on local rules of court-had
been adopted by the committee earlier in the meeting, during its discussion of Federal Rule
of Appellate Procedure 47. 7

2. Rules for Publication

Professor Resnick stated that the advisory committee was seeking authority to publish Li
amendments to 12 rules.

Fed.R.Ba-nk.P. 1006

The rule presently authorizes filing fees to be paid in installments. The amendment C
would allow the Judicial Conference's administrative fee also to be paid in installments.

Fed.R.Bank.P. 1007 [
The amendment would provide that a debtor would not have to file new schedules

and statements when a case is converted from any chapter of the Bankruptcy Code to any r
other chapter. -

Fed.R.Bank.P. 1019

Subdivision (7) would be abrogated to conform the rule with proposed changes in
Rule 3002.

Fed.R.Bank.P. 2002

A number of changes, mostly technical, were being requested by the advisory
committee. Two changes were not technical. Paragraph (f)(8) would be amended to
eliminate the need for the clerk of court to mail copies of the summary of a chapter 7 C
trustee's final account to all creditors. Paragraph (h) would be changed in several minor
respects. It would permit a court in a chapter 7 case, once the deadline for filing a proof
of claim had passed, to order that notices be mailed only to those creditors who have filed
a proof of claim.

LJ
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L Fed.R.Bank.P. 2015

The amendment would clarify that in a chapter 12 case or chapter 13 case the debtorr would not have to file an inventory of the debtor's property unless the court so orders.

Fed.R.Bank.P. 3002

L Paragraph (c)(6) would be abrogated and a new paragraph (d) added to make the
rule conform with section 726 of the Bankruptcy Code.

Under section 726, there are instances in which a creditor who has filed a tardy proof
of claim may share in distributions. The way Rule 3002 is presently drafted, however, isL inconsistent with the statute. It does not allow tardily filed claims to share in the
distribution. The proposed language of the amendment is somewhat awkward, but it tracks
the statutory language.

Fed.R.Bank.P. 3016

The advisory committee would abrogate subdivision (a) because it could have the
effect of extending the debtor's exclusive period to file a chapter 11 plan without court
approval. Section 1121(d) of the Bankruptcy Code requires court approval.

Fed.R.Bank.P. 4004
K

Subdivision (c) would be amended to delay the debtor's discharge in a chapter 7 case
if there were a pending motion to extend the time for filing a complaint objecting to

F discharge or if the debtor had not paid the filing fees in full.

Fed.R.Bank.P. 7004

'The rule would be amended to conform with recent changes in Fed.R.Civ.P. 4.

L; Fed.R.Bank.P. 9006

The rule would be amended to conform to the proposed changes in Rule 3002, the
L abrogation of Rule 2002(a)(4), and the renumbering of Rule 2002(a)(8).

En The committee unanimously approved these rules for publication.

L ~~~Fed.R.Bank.P. 5005 and 8008

'The two rules would be amended to authorize local court rules to allow papers to
be filed, signed, or verified by electronic means. Rule 5005(a) would govern electronic filing
of papers in bankruptcy cases and proceedings. Rule 8008(a) would govern bankruptcy
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appeals and the bankruptcy appellate panels. The amendments are parallel to proposed F
Federal Rule of Appellate Procedure 25(a)(2)(D) and Federal Rule of Civil Procedure 5(e).

Professor Mooney stated that the Advisory Committee on Appellate Rules had L
considered the issue of electronic filing, but it had not considered the specific language of
the proposed amendments. She and Judge Logan, however, were confident that the
appellate committee would approve the language proposed by the Advisory Committee on
Bankruptcy Rules.

Dean Cooper said that he would prefer a slightly restyled rule, as follows:

"A court by local rule may permit a document to be filed, signed, or
verified by electronic means, which must be consistent with any
technical standards established by the Judicial Conference of the
United States. An electronic filing under this rule has the same effect
as a written filing."

Professor Resnick replied that there was a difference in meaning between the
proposed bankruptcy rule and Dean Cooper's language regarding a "written paper" vis a vis E
a "written filing." He recommended that Bankruptcy Rule 5005 be published exactly as is.

Judge Easterbrook moved to publish: (1) Bankruptcy Rule 5005 as drafted by the L
Advisory Committee on Bankruptcy Rules, (2) F.R.A.P. 25 in the same style as the proposed
bankruptcy rule, and (3) Civil Rule 5(e) as drafted by Dean Cooper. The committee
approved the motion unanimously. L

REPORT OF THE ADVISORY COMMIllEE ON THE RULES OF EVIDENCE L

Judge Winter presented the report of the advisory committee, as set forth in his
memorandum of May 18, 1994. (Agenda Item 7)

1. Rule for Judicial Conference approval F

Judge Winter reported that the advisory committee's proposed redraft of Rule 412,
dealing with the relevance of past behavior in sex offense cases, had been approved by the L
Judicial Conference in September 1993. The Court, however, had withheld approval of
those portions of the proposal that would extend the rule's reach to civil cases. C

The Chief Justice had written to the chair of the Executive Committee of the
Conference stating that some members of the Court were concerned that the proposed
amendment might violate the Rules Enabling Act by abridging, enlarging, or modifying L
substantive rights in civil cases. The amendment might also be inconsistent with Mertor
Saings Bank v. Vinson, encroaching on the rights of defendants in civil sexual harassment
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cases. The Chief Justice's letter suggested that the Judicial Conference or the Standing
Committee might wish to revisit the rule in light of the Court's concerns.

Judge Winter reported that the advisory committee at its May meeting had examined
these issues. It had found no violation of the Rules Enabling Act and no overruling of the
Meritor decision. Accordingly, it voted to resubmit the original proposal for Judicial
Conference approval.

He also suggested that Judicial Conference action might be unnecessary because the
Congress was expected to enact the provision approved by the Judicial Conference in
September 1993 as part of the pending omnibus criminal legislation. Under the
circumstances, he stated that the advisory committee could wait on resubmission of the
proposal.

The committee voted to table further action on Rule 412 until its January 1995
meeting.

2. Rules for Publication

Judge Winter reported that the advisory committee was continuing its review of the
entire body of the Federal Rules of Evidence. It had made a tentative decision not to offer
amendments to 25 of the rules. In deciding not to amend these rules, the advisory
committee was concerned that it had had very little input from the bench, bar, and
public-either to amend or not to amend the 25 rules.

He pointed out that the Judicial Conference's procedures governing the rules
committees did not address decisions not to amend rules. The advisory committee believed,
though, that its tentative decision not to amend certain rules should be subject to the same
procedure for public comment as its tentative decisions to propose amendments.

The committee voted unanimously to approve publication of the tentative decision
of the advisory committee not to amend 25 rules of evidence. It voted further to publish
the report of the advisory committee as It appeared In Agenda Item 7A, without providing
In the report the full title of each rule.

REPORT OF THE ADVISORY COMM=LTEE ON CIVIL RULES

Judge Higginbotham presented the report of the advisory committee, as set forth in
his memorandum of May 25, 1994. (Agenda Item 8)
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1. Rules for Judicial Conference Approval

Fed.R.Civ.P. 50, 52, and 59

Judge Higginbotham reported that since the Standing Committee had approved the
amendments to Rule 83 earlier in the meeting and had rejected the amendments to Rule
84, the only remaining civil rules item was the package of amendments to Rules 50, 52, and
59.

He stated that the advisory committee had received virtually no responses from the [a
public to the proposed amendments when they were published. They would establish a
consistent period in which to file posttrial motions, running 10 days from the entry of 7
judgment. At the request of the Advisory Committee on Bankruptcy Rules, a reference Li
to Rule 6 had been added to the committee notes to each of the three rules.

The committee approved the proposed amendments to three rules.

2. Information Items

Judge Higginbotham reported that the advisory committee had been asked to amend
Rule 47 to allow attorneys to conduct voir dire in civil cases. He stated that, even though
the Judicial Conference had traditionally been opposed to requiring attorney voir dire, the
matter needed to be reexamined in light of recent Supreme Court decisions limiting
attorney discretion on peremptory challenges. He added that the advisory committee would
consider a possible amendment permitting attorneys to supplement the court's own voir
dire.

Judge Jensen stated that lawyer participation may be even more important in
criminal cases. Accordingly, the Advisory Committee on Criminal Rules would examine
Fed.R.Crim.P. 24 at its next meeting.

Judge Higginbotham reported that the civil advisory committee had pulled back its
proposed amendments to Rule 23, dealing with class actions. The committee was continuing
to study the legal and practical issues surrounding class actions. It was soliciting the views
of experienced lawyers and had requested the Federal Judicial Center to conduct a national -

study of the use of class actions.

Judge Higginbotham reported that legislative consideration of Rule 26(c) and
protective orders was continuing. Concern had been expressed in the Congress regarding
abuse of protective orders, especially where issues of public health and safety might be
involved. He stated that he had tried to explain to Senators and their staff that important
privacy interests were at stake and that discovery normally took place among the parties
outside the courthouse. Unfortunately, the proposed legislation in the Senate would require

[7
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courts to make express judicial findings that public health and safety would not be adversely
affected before issuing a protective order.

REPORT OF THE SUBCOMMITTEE ON STYLE

Judge Pratt reported that the style subcommittee had been reorganized as a result
of Judge Stotler's becoming chair of the Standing Committee and the end of Professor
Wright's term on the committee. He stated that the subcommittee now consisted of himself
Judge Parker, Professor Hazard, and Mr. Spaniol, with Bryan Garner as a consultant. The
subcommittee would continue to welcome assistance from former members and from the
reporters and staff.

Judge Pratt reported that the subcommittee had completed its work on a preliminary
style redraft of the civil rules and had presented it to the Advisory Committee on Civil

L Rules. Judge Higginbotham stated that the advisory committee had begun a detailed review
of the document in January 1994 and was continuing its work on style revision.

L. Judge Pratt stated that Bryan Gamer had made considerable progress in redrafting
the appellate rules in improved style. The redraft would be reviewed by the style
subcommittee shortly and then presented to the Advisory Committee on Appellate Rules.
He added that no timetable had been set for redrafting the criminal rules.

Judge Pratt stressed that it was important to inject style considerations as early as
possible in the rules amendment process. He noted that Mr. Garner had prepared
guidelines for drafting court rules, reflecting the decisions and conventions of the style[7 subcommittee. They had been given to each of the advisory committees, and the reporters
were using it. The guidelines were being published by the Administrative Office for use in
many other settings, and they were a valuable contribution that could improve the[7 readability of rules and statutes, and writing generally. He also pointed out that Mr. Garner
would continue to be available to assist the advisory committees.

He suggested that in the future the style subcommittee would submit its comments
on proposed amendments during the public comment period. Its views would be included
in the Gap Report, like other comments.

REPORT OF THE LONG RANGE PLANNING SUBCOMMITTEE

Professor Baker presented the report of the subcommittee. (Agenda Item 10)

He reported that the Standing Committee had authorized the planning subcommittee
to conduct a self-study of the mission and procedures of the rules committee. As part of
the study, the subcommittee had distributed a questionnaire soliciting information from

[L
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individuals and organizations on the way that rules are made. The responses were included [
in the agenda report, and a bibliography of rules literature had been prepared.

Professor Baker stated that the subcommittee intended to have a final report [
submitted to the Standing Committee for consideration at its January 1995 meeting. There
would likely be four parts to the report: (1) a description of current rulemaking procedures,
(2) criticisms and concerns, (3) a discussion and responses to the criticisms, and (4) possible
recommendations and alternatives. He agreed to make the materials available to the
advisory committees. [7

REPORT OF T1E LOCAL RULES PROJECT L
Professor Coquillette stated that the six reporters had met and agreed upon a

standard format for preparing advisory committee reports to the Standing Committee. They
had also discussed style issues and were working towards a standard pagination system for LI
the agenda books.

He reported that the local rules project had completed a uniform numbering system [
for local civil rules that was being implemented in many district courts. It was also
proceeding to propose a uniform numbering system for local criminal rules. Judge Stotler [
stated that Judge Jensen and she had a letter prepared to distribute to all district courts
regarding the study of local criminal rules.

Professor Coquillette reported that the Advisory Committee on Bankruptcy Rules
was preparing a numbering system for the local bankruptcy rules. L

Professor Coquillette also reported that he had been asked by the Standing m
Committee to examine all the local rules dealing with attorney admission and conduct. E

NEXT MEETING OF THE COMMITTEE

The next meeting of the committee, to be held in San Diego, was scheduled for
Thursday and Friday, January 12-13, 1995, with a worldng dinner on Wednesday night,
January 11.

Judge Stotler held the dates for the June 1995 meeting of the committee in abeyance. K
[She later fixed the dates of the meeting, to be held in Washington, D. ., as July 7
5-7]
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Judge Stotler concluded the meeting by thanking the reporters for their excellent and
timely work. She also thanked the consultants and the staff of the Administrative Office
for their invaluable contributions.

Respectfully submitted;

Peter G. McCabe
Secretary
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ADMINISTRATIVE OFFICE OF THE
L. RALPH MECHAM UNITED STATES COURTS JOHN K. RABIEJ
DIRECTOR CHIEF, RULES COMMITTEE

SUPPORT OFFICE

CLRENCE A. LEE. JR. WASHINGTON, D.C. 20544
ASSOCLATE DIRECTOR

December 1, 1994

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Legislative Activity Report

Two Acts that directly affected federal rules were enacted late in the 103rd
Congress, including the Violent Crime Control and Law Enforcement Act and the
Bankruptcy Reform Act. Several other bills involving the rulemaking process were
considered but not enacted during the second session of the 103rd Congress. The
following discussion briefly describes the rules-related provisions in the legislation, and
the communications with Senate and House leaders advising them of the committees'
positions.

I. Violent Crime Control and Law Enforcement Act of 1994 (P.L. No. 103-322)

On September 13, 1994, the President signed the Violent Crime Control and
Law Enforcement Act. The Act amended Rules 32 and 46 of the Federal Rules of
Criminal Procedure and Rule 412 of the Federal Rules of Evidence. The amendments
to Criminal Rule 32 and Evidence Rule 412 modified revised versions of those rules,
which were prescribed by the Supreme Court in April 1994. The Act added a victim
allocution provision to Criminal Rule 32 and extended a victim's privacy protections
under Evidence Rule 412 to civil cases. The amendments to Criminal Rule 46
corrected a cross-reference citation.

The amendments in the Act to Evidence Rule 412 substituted the Judicial
Conference approved version for the revised version approved by the Supreme Court,
which did not include the civil case provision. The Congressional Conference Report
noted that:

The Conferees intend that the Advisory Committee Note on Rule 412, as
transmitted by the Judicial Conference of the United States to the
Supreme Court on October 25, 1993, applies to Rule 412 as enacted by
this section. This section, which modifies Rule 412 of the Federal Rules
of Evidence as transmitted to the Congress by the United States Supreme
Court, is enacted pursuant to the Rules Enabling Act.

L | A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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The amendments to the rules in the Act became effective on December 1, 1994,
the same date that the amendments to the Federal Rules of Appellate and Criminal
Procedure and to the Evidence Rules - prescribed by the Supreme Court and
transmitted to Congress in April 1994 - became effective.

The Act also created three new Evidence Rules 413-415, but the effective date
of the rules was deferred for at least 180 days (March 12, 1995) pending study and
alternative recommendations by the Judicial Conference. The new rules would admit
"evidence of the defendant's commission of another offense or offenses of sexual
assault" or of child molestation in a criminal or a civil case involving the same type of
offense. The Act explicitly provided that the Rules Enabling Act would not apply to
the Conference's consideration of an alternative recommendation to the new rules.

If the Conference submits alternative recommendations by February 10, 1995,
the effective date of Evidence Rules 413-415 will be delayed until July 10, 1995.
Senator Biden and Congressmen Hughes and Schumer expressed strong opposition to
the new rules and were primarily responsible for adding the provision delaying the
effective date. The remarks of Senator Biden opposing and Senator Dole supporting
the rules are attached. (See attachment A.) The recommendations of the Advisory
Committee on Evidence Rules on this matter are set out later in this agenda.

Finally, the Judicial Conference was tasked with evaluating and reporting to
Congress its views on whether the Federal Rules of Evidence should be amended to
protect confidentiality of communications between a victim of a sexual offense and a -

therapist or a trained counselor. No specific time deadline for completion of the study
was fixed in the Act.

On May 24, 1994, Judge Stotler wrote to the Senate and House conferees on the
crime bill advising them of the action taken by the Supreme Court approving
amendments to Evidence Rule 412 and Criminal Rule 32. (See attachment B.) The
letter also identified a supersession problem with the effective date of the amendments
to the rules in the legislation, which predated the effective date of the Supreme Court-
approved amendments to the same rules.

A later communication was sent on July 15, 1994, to each Congressional
conferee on the crime bill expressing the committees' opposition to new Evidence Rules
413-415, which were being proposed for the first time to be inserted in the bill. (See
attachment C.) On several past occasions the rules committees had expressed their
opposition to these same rules, which were contained in earlier bills.
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L
0 ~II. Bankruytgy Reform Act of 19!94 (P.L. No. 103-394)

The Bankruptcy Reform Act was signed on October 22, 1994. Two provisions
affect the Bankruptcy Rules. Section 104 of the Act changes the effective date of

LI prospective amendments to the Bankruptcy Rules from August 1 to December 1 of a
given year, consistent with the effective date of changes to other rules. Section 114

7' amends Bankruptcy Rule 7004 to require special service of process on insured
depository institutions.

On August 1, 1994, Judge Stotler wrote to members of the Subcommittee on
Economic and Commercial Law of the House Judiciary Committee expressing
opposition to the amendment of Rule 7004. A copy of the letter was later sent to all
Senate and House conferees on the bill. (See attachment D.) Congressional staff were
also advised that the original provision in the bill would have set November 1 of a
given year as the effective date of prospective amendments, instead of December 1.

L The effective date provision was eventually amended.

III. Judicial Amendments Act of 1994 (P.L. No. 103-420)

The Judicial Amendments Act was signed on October 25, 1994. The Act extends
for two years the authority of pilot courts to conduct court-annexed arbitration

L programs. Another provision extends for one year the submission by the Judicial
Conference of its report evaluating the plans developed by the courts under the Civil

",Justice Reform Act.

IV. S. 2212

L At its June 1994 meeting, the committee was advised that Senator Heflin
introduced S. 2212. The untitled bill would require each of the five Judicial
Conference advisory rules committees and the Standing Committee to have a majority

L. of members of the practicing bar.

On July 12, 1994, Judge Stotler wrote to Senator Heflin advising him of the
committee's position on this issue. A copy of the letter is attached. (See attachment
E.) No further action on the bill was taken during the 103rd Congress.

L V. Sunshine in Litigation Act (S. 1404)

The provisions of S. 1404 would permit the issuance of a protective order under
Civil Rule 26 only on a certification by the judge that no public safety issue was

7 involved. On April 20, 1994, Judge Patrick E. Higginbotham appeared and testified
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before the Subcommittee on Courts and Administrative Practice of the Senate L
Committee on the Judiciary. In August 1994, Judge Higginbotham wrote to Senator
Kohl, who introduced the bill, and advised him of the committee's actions regarding 7
proposed amendment to Rule 26(c).'

A mark-up of the bill in the Senate Judiciary subcommittee was scheduled late
in, the Congressional session," but was canceled. Senator Kohl indicated that he would
defer, seeking action on the bill wile he reviewed the actions of the rules committees.

)LK5Q~~~~~~~~~~~~~L
John K. Rabiej

L
Attachments
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CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCLATE DIRECTOR

September 23, 1994

MEMORANDUM TO ADVISORY COMMITTEE ON EVIDENCE RULES

L SUBJECT: Senator Dole's Remarks on New Evidence Rules 413-415 and Section-
by-Section Analysis

I am attaching the remarks of Senator Dole on new Evidence Rules 413-415,
which he made on the floor of the Senate on September 20, 1994. Senator Dole
notes that the new-rules would permit the admission of evidence of uncharged
offenses in sexual assault and child molestation cases. In addition, he notes that no
time limit on uncharged offenses is imposed by the rules.

Senator Dole refers to a comprehensive section-by-section analysis of
Evidence Rules 413-415, which was contained in a previous crime bill supported by
President Bush's administration. A-copy of the analysis is also attached.

L

L John K Rabiej

Attachments

L

L
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(Cite as: 140 Cong. Rec. S12990-01)
Congressional Record --- Senate

Proceedings and Debates of the 103rd Congress, Second Session D

Tuesday, September 20, 1994,

*S12990 SIMILAR-OFFENSE EVIDENCE J

Mr. DOLE.
Mr. President, the crime legislation signed into law last week contains a

critical reform designed to protect the public from crimes of sexual violence:
new Federal rules of evidence establishing a general presumption that evidence L
of past similar offenses in sexual assault and child molestation cases is
admissible at trial. I I

Congresswoman SUSAN MOLINARI and I initially proposed this reform in L
February 1991 in the Women's Equal Opportunity Act, and we later reintroduced
it in the Sexual Assault Prevention Act bills of the' 102d and 103d Congresses.
The proposal also enjoyed the strong support of the administration in the 102d
Congress, and was included in President Bush's violent crime bill of that
Congress, S. 635. This Chamber passed the proposed rules on Nov. 5, 1993, by a
vote of 75 to 19, as an amendment' to the crime bll. The House of
'Representatives endorsed the same'rules on June 29, 1994, by a vote of 348 to
62, through a motion to instruct conferees offered by Representative MOLINARI.

The enacted rules are substantially identical to our earlier proposals. LI
Provisions that temporarily defer the effective date of the new rules, pending
a report by the Judicial Conference, were added in order to accommodate
procedural objections raised by opponents of the reform. However, regardless of
what the Judicial Conference may recommend, the new rules will take effect
within at most 300 days of the Lcrime bill's enactment, unless repealed or
modified by subsequent legislation.L

The need for these rules, their precedential support, their interpretation,
and the issues and policy questionsw they raise have been analyzed at length in
the legislative history of this prop l. Two earlier statements deserve
particular attention:

The first is section 801 of the section-by-section analysis of S. 635, which
President Bush transmitted to Congress in 1991. That statement appears on pages
S3238 through S3242 of the CONGRESSIONAL RECORD for March 13, 1991.

The second is the prepared text of an address-entitled "Evidence of
Propensity and Probability in Sex Offense Cases and Other Cases"-by Senior
Counsel David J. Karp of the Office of Policy Development of the U.S.
Department of Justice. Mr. Karp presented this statement on behalf of the
Justice Department to the Evidence Section of the Association of American Law
Schools on January 9, 1993. The statement provided a detailed account of the
views of the legislative sponsors and the administration concerning the Vj
proposed reform, and should also be considered an authoritative part of its
legislative history.

These earlier statements address the issues raised by this reform in J
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considerable detail. In my present remarks, I will simply emphasize the
following points:

The new rules will supersede in sex offense cases the restrictive aspects of
Federal rule of evidence 404(b). In contrast to rule 404(b)'s general
prohibition against evidence of character or propensity, the new rules for sex
offense cases authorize admission and consideration of evidence of an uncharged
offense for its bearing "on any matter to which it is relevant." This includes
the defendant's propensity to commit sexual assault or child molestation
offenses, and assessment of the probability or improbability that the defendant
has been falsely or mistakenly accused of such an offense.

L In other respects, the general'standards of the rules of evidence will
continue to apply, including the restrictions on hearsay evidence and the
court's authority under evidence rule 403 to exclude evidence whose probative
value is substantially outweighed by its prejudicial effect. Also, the
government, or the plaintiff in a civil case, will generally have to disclose
to the defendant any evidence that is to be offered under the new rules at
least 15 days before trial.

The reform effected by these rules is critical to the protection of ther 2 public from rapists and child molesters, and is justified by the distinctive
L characteristics of the cases to which it applies. In child molestation cases,

for example, a history of similar acts tends to be exceptionally probative
because it shows an unusual disposition of the defendant-a sexual or sado-
sexual interest in children-that simply does not exist in ordinary people.
Moreover, such cases require reliance on child victims whose credibility can
readily be attacked in the absence of substantial corroboration. In such cases,
there is a compelling public interest in admitting all significant evidence
that will shed some light on the credibility of the charge and any denial by

L the defense.
Similarly, sexual assault cases, where adults are the victims, often turn on

difficult credibility determinations. Alleged consent by the victim is rarely
an issue in prosecutions for other violent crimes-the accused mugger does not
claim that the victim freely handed over his wallet as a gift-but the defendant
in a rape case often contends that the victim engaged in consensual sex and
then falsely accused him. Knowledge that the defendant has committed rapes on
other occasions is frequently critical in assessing the relative plausibility
of these claims and accurately deciding cases that would otherwise become

,_J unresolvable swearing matches.
The practical effect of the new rules is to put evidence of uncharged

offenses in sexual assault and child molestation cases on the same footing as
other types of relevant evidence that are not subject to a special exclusionary
rule. The presumption is that the evidence admissible pursuant to these rules
is typically relevant and probative, and that its probative value is not
outweighed by any risk of prejudice.

In line with this judgment, the rules do not impose arbitrary or artificial
restrictions on the admissibility of evidence. Evidence of offenses for which

L the defendant has not previously been prosecuted or convicted will be



admissible, as well as evidence of prior convictions. No time limit is imposed
on the uncharged offenses, for which evidence may be admitted; as a practical
matter, evidence of other sex offenses by the defendant is often probative and
properly admitted, notwithstanding substantial lapses of time in relation to
the charged offense or offenses. See, e.g., United States v. Hadley, 918 F.2d
848, 850-51 (9th Cir. 1990), cert. dismissed, 113 S.Ct. 486 (1992) (evidence of
offenses occurring up to 15 years earlier admitted); State v. Plymate, 345
N.W.2d 327 (Neb. 1984) (molestations more than 20 years earlier admitted).

Finally, the effectiveness of the new rules will depend on the
faithful execution by judges of the will of Congress in adopting this critical
reform. The courts should liberally construe the rules so that the defendant's
propensities, as well as questions of probability in light of the defendant's
past conduct, can be properly assessed.

-n
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(Cite as: 137 Cong. Rec. S3191-02, *S3238)
VIII. SEXUAL VIOLENCE AND CHILD ABUSE

Sec. 801. Admissibility of Evidence of Similar Crimes in Sexual Assault and
Child Molestation Cases

In cases where the defendant is accused of committing an offense of sexual
assault or child molestation, courts in the United States have traditionally
favored the broad admission at trial of evidence of the defendant's prior
commission of similar crimes. The contemporary edition of Wigmore's treatise
describes this tendency as follows (IA Wigmore's Evidence s 62.2 (Tillers rev.
1983)):

"<T>here is a strong tendency in prosecutions for sex offenses to admiiit
evidence of the accused's sexual proclivities. Do such decisions show that the
general rule against the use of, propensity evidence against an accused is not
honored in sex offense prosecutions? We think so. v

"<S>ome states and courts have forthrightly and expressly recogniz<ed> a"
lustful disposition" or sexual proclivity exception to the general rule barring
the use of character evidence against an accused... . <J>urisdictions that do
not expressly recognize a lustful disposition exception may effectively CT
recognize such an exception by expansively interpreting in prosecutions for sex
offenses various well-established exceptions to the character evidence rule.
The exception for common scheme or design is frequently used, but other
exceptions are also used."

More succinctly, the Supreme Court of Wyoming observed in Elliot v. State,
600 P. 2d 1044, 1047-48 (1979): ;.

"<I>n recent years a preponderance of the courts have sustained the
admissibility of the testimony of third persons as to prior or subsequent
similar crimes, wrongs or acts in cases involving sexual offenses.... <I>n
cases involving sexual assaults, such as incest, and statutory rape with family
members as the victims, the courts in recent years have almost uniformly
admitted such testimony."

The willingness of the courts to admit similar crimes evidence in On
prosecutions for serious sex crimes is of great importance to effective W

prosecution in this area, and hence to the public's security against dangerous
sex offenders. In a rape prosecution, for example, disclosure of the fact that
the defendant has previously committed other rapes is frequently critical to
the jury's informed assessment of the. credibility of a claim by the defense
that the victim consented and that the defendant is being falsely accused. r

The importance of admitting this type of evidence is strill greater L
in child molestation cases. Such cases regularly present the need to rely on
the testimony of child victim-witnesses *S3239 whose credibility can readily
be attacked in the absence of substantial corroboration. In such cases, the
public interest in admitting all significant evidence that will illumine the
credibility of the charge and any denial by the defense is truly compelling. FT

Notwithstanding the salutary tendency of the courts to admit evidence of



other offenses by the defendant in such cases, the current state of the law in,
L this area is not satisfactory. The approach of the courts has been

characterized by considerable uncertainty and inconsistency. Not all courts
have recognized the area of sex offense prosecutions as one requiring specialL 7 standards or treatment, and those which have adopted admission rules on varying
scope and rationale.

Moreover, even where the courts have traditionally favored admission of"r0 similar crimes evidence" in, sex offense prosecutions, the continuation of, this
approach has been jeopardized by recent, developments. These developments
include the widespread adoption by the states of codified rules of evidence

- modeled on the Federal Rules of<Evyidence, which make no special allowance for
admitting similar crimes evidence in sex offense cases. They also include the
limitation of evidence of other sexual activity by the victim under 'rape

L>, victim shield laws," which has,, given rise to an argument that it would be
unfair or inappropriate to be more permissive in admitting -evidence of, the
commission of other sex crimes by -the defendant.'

AL Section 801 of title VIII would amend the Federal Rules of Evidence to
ensure an appropriate scope of admission for evidence of similar crimes by
defendants accused of se ious sex crimes. The section adds three new Rules
(proposed Rules 413, 414, and 415), which state general riles of admissibility
for such evidence. The proposed new rules would apply directly in federal
cases, and would have broader 'significance as a potential model for state

L reforms.
The remainder of this explanation ,of section 801 is set out in several,,

7 $1 parts. Pa4t Albriefly discusses the lmeaning and operation of the, proposed new
rules of evidence. Part B 'sets out the background of these rules in terms of
the historical dvelopment and contemporary formulation of the rules of
evidence, ande explains why legislation addressing this issue is particularly
critic at this point in time. jart ' discusses the adequacy of the
formultin of the proposed rules to meet, coneerns about the possibility ofElu undueprejudice-or other nfi-nets to defendants, and sets out -affi4mative
consideions uprtig the ikus. PartDprespondsto the argument that "rape
At vill d l.ws," whichp liiit adisskion, of,, evidence of ,otheracts by the
L>, vitnnl~je~tai~la like l~lrestrictionjl~on pssion of similar 'cries evidence i
relaton tbthle>def~enda~nt^ IP~artE responds toe oth erobjections that iht be

C ~~raised to the proposal. ,, ' 1 ,2ltWa

A. The Proposed Rules

Proposed Rule 413 relates to criminal prosecutions for sexual
assault. Paragraph (a) provides that evidence of the defendant's commission of
other sexual assaults isnadmissible in such cases. If such evidence were
admitted under the Rule, it could be considered for its bearing on any matter
to which it is relevant. For example, it could be considered as evidence that
the defendant has the motivation or disposition to commit sexual assaults, and
a lack of effective inhibitions'against acting on such impulses, and as



evidence bearing on the probability or improbability that the defendant was
falsely implicated in the offense of which he is presently accused. These
grounds of relevance are more fully discussed in part C infra.

Paragraph (b) of proposed Rule 413 generally requires pre-trial disclosure
of evidence to be offered under the Rule. This is designed to provide the ,
defendant with notice of the evidence that will be offered, and a fair' ,
opportunity to de6velop a response. The"'iRule sets a normal minimum period of '15 m
days notice, but the court could Allow notice at a later timse for ,good cause,
su as later discoverofevidene admissible unhder the re. In ,suc a case,,
it wold, of se, bewithin te court's authority to grant aontinuance if ,
the defense needed additional time for preparation. ,,

Paragraph '(c) makes c lear that poposed Rule 413 is tot ment tobe the
exclusive avee for introducing eidnce of 'other crimes by the defendant in
sexual assat posecutions, annd considerationo such Fill
evidence under other le s wilnlot be'limited or impaired. For Iexampfle I
evidence that could ~e offerea unader propose4 Ruleb 413 will ofton be
ind~epend~n~iyE dmissible for ~zerta purposesf u~er Rule 609 (impeachment) or F
Rule 404) Jf ~te~rs othe than"hAariter").

Paragrapli (d) d slnesih 16rm~i gpfneof s'uasa . T~definition
wo pe dringgwite+ arse is
an ofn~~fs~~ wk~sa br.ilt orp ose~s of the, il~adi~dtrnnn
whether fihagabeieae oseuljsutfr

ion~~~~to

Rerovi eiWig 2).(5). t H
shoul, H~ ~s~e~~44~rlvn ,i9ls f
offense~IiI6~ds*tit sx sli.Tefnio of VJ
child , !4 I sRIxlff from
the cor ~odn ~~~Feaas ee~ta 1

it tOAi[i[Flll a,'+~lli~~ldX *f X 7. bdlil~~i kljiil
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Ri~le 4~ aplies, the jsame rulest ii cin n~b~ li
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defe tJcmiso fohrofne~ h~ 4 ~iofl eadmissible,
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The common law has traditionally limited the admission of evidence of a
defendant's commission of offenses other than the particular crime for which he
is on trial. This limitation, however, has never been absolute. The Supreme
Court has summarized the general position of the common law on this issue as

E follows:
"Alongside the general principle that prior offenses are inadmissible,

despite their relevance to guilt ... the common law developed broad, vaguely
L defined exceptions-such as proof of intent, identify, malice, motive, and plan-

whose application is left largely to the discretion of the trial judge...
In short, the common law, like our decision in <Spencer v. Texas>, implicitly
recognized that any unfairness resulting from admitting prior convictions was
more often than not balanced by its probative value and permitted the

(Cite as: 137 Cong. Rec. S3191-02, *S3239)
L prosecution to introduce such evidence without demanding any particularly

strong justification. (Marshall v. Lonberger, 459 U.S. 422, 438-39 n.6
(1983))."

The Federal Rules of Evidence-which went into effect in 1975-follow the
general pattern of traditional evidence rules, in that they reflect a general
presumption against admitting evidence of uncharged offenses, but recognize
various exceptions t this principles Oie exception is set out in Rule 609.
Rule 609 icorporates a restricted version of the traditionil rule admitting,
for purposes of impeachment, evidence of a witness's prior conviction for
felonies or crimes involving dishonesty or false1 statement. Thether mor
provision under which evidence of uncharged offenses may be admitted'is Rule
404(b). Thatlr ule provides that such evidence is not admssible for the purpose

L of proving the "character" of the accused, but that it maybe admitted as proof
concerning any non-character issue:

L (h) Other crimes,*wrongs,,l cr acts. Evidence of other crimes, wongs, or acts
is not admissibleito prove the character of a person inorder to |ow action in
conformity theriewith. It may, ho wever, be admissible for other purposes, such
as proof iof1mo ive,: opportunity, intent, preparation, plan, knowledge,
identity,or absence dofmistake'or eaccident. 1I i I

Rule 404(b),however, makeshno special allowane fradmission oevidence
of other `crimes, rg gs 1or acts" in sex offense proscutions. There was
perhaps little reafson or the framers of the Federal Rules of Evidenc'eI to focus
on this issule, sincseoffuenselprosecutions were not, at the time, a
signcant cater of federal criminal jurisdiction.

This oibu bsion has een wide1y reproduced in codified state rules of
evidence, hose fo iulJation has been strongly inluenced by the Federal Rules.
The practa effct bofl this '&delopment is thatite authority of the courts to
admit evidence of unharged offenses in prosecutions for sexual assaults and

E chil4 mo statonf hsll ihben cluded, even il staes that have traditionally'
favored a boad appohlito adission i this area.

The actilal rFspoi l"of the courts to this deveopment have varied.
For vamx e i Stae v. Mc~ay, 787 P.2d 479 (Or. 1990), in which the defendant
was accused o moesting hs stepdaughter, the court admitted evidence of prior
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acts of molestation by the defendant against the girl. The court reached this
result by stipulating that evidence of a predisposition to commit sex crimes
against the victim of the, charged offense was not ,evidence of "character" for
purposes of the state's version of Rule 404(b), although it apparently would
have regarded evidence of a general disposition to commit sex crimes as L
impermissible "character" evidence. *,

In Elliot v. State, 600YP. 2d 1044 (1979), the Supreme Courtl of Wyoming
reached a roaderiresult supporting admission, despite a state rule, that was
essentially the sameas Federal Rule 404(b). 'Tis was also a posecution for
child lmoldstation,0 Evidence, was admitted that the defendant had. attemptedto
moleSt thO older sister o the victimof the chargd 1offense on a number of
previous occasions. heiortt riesconclepdthis resut with Rule 404(b1 by
indicating that proo of cts of molestation ol, dhgeney be ,
admissible, asiievidencej of1 ~~9"ntv"on ftetaiioil"xetoi Ujj~

j~~d°!ae1 omS fi ,il , 1 I,categories~atis pxpiei~mnind Rule 404(b) IdQt1084
In contrast,, 'in Getz v.State, 538 A.2d 726 (1988), theilSupireme Couff rf, v

Df e'tylaware 1vel;e defeiid ab 1coycto f grpJ bis '. yprLol d
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7 C. Evidence of Motivation and Probability

Rules restricting the admission of evidence of uncharged misconduct
by the defendant have traditionally been justified on two main grounds:

First, there is the concern over lack of fair notice to the defendant, if
evidence of "bad acts" with which he has not formally been charged could freely
be offered at trial. In the absence of limitations on such evidence, it has
been argued, "a defendant could be confronted at trial with evidence
implicating him in an unpredictable range of prior acts of misconduct extending
over the whole course of his life, and would be denied a fair opportunity to

L. prepare a defense to the accusations he would face at trial.". The Admission of
Criminal Histories at Trial, 22 U. Mich. J.L. Ref. 707, 728 (1989).

7 Second, there is the concern that evidence of other offenses or misconduct
L by the defendant is likely to be prejudicial or distracting, and that the

potential for prejudice and distraction outweighs its probative value.
7 Statements of this concern are sometimes accompanied by assertions that such

evidence is of little probative value, merely being an indication of the
defendant's "character." In light of the potential such evidence holds for
prejudicing the defendant, it is argued, the general authority of the trial
judge to exclude evidence that is unduly prejudicial or distracting (F.R.E.

* 403) is inadequate, and categorical rules ,of exclusion must be adopted for such
L.. evidence.

The first concern-relating to fair notice-can readily be answered in
connection with proposed Rules 413-15. The Rules do not authorize an open-ended

L enquiry into all the "bad acts" the defendant may have committed in the course
of his life, but only admit evdence of other serious criminal acts which are
of the same type as the offense With which theA defendant is formally charged.

L More importantly, the Rules specifically require prior disclosure to the
defendant of the evidence that will be offered against him.

The second general concern about evidence of uncharged acts-a risk of
prejudice or distraction that generally ouweighs its probative value-is also
adequately addressed by the li itations on the adisson of evidnce under the
propoed rules. The rules doel not admit evidence that merely indicates that the

L defendait is generally of lbad character," or even that 1he has a general
disposition to eengge in crime. Rather, tobe issibjle, he evidence must
relate to other crimes by the defendant that are -of the same tpe-sexual

Ln assault or child mole station-as the ctime with uhich lheis frmially charged.
e In geneiral, the prati e value of such ednce is strong, and is notL outweiigh~ed by anyo verriding risk of prejudice. lThe relevaaeeof such evidence

will norm~Ily be apparent od at ~ea~t two uncgu is evdne thatlthe

7 evidence of the improbab~iltlyk tha1 the d~efendt ha been fas~ely[D~ inMistakenly
accused of the crime. I 4 vid

i, - ~Evidence owfMoiation. One of the traditional "exception" categjdres that
ehass beerexplicitly carried forwardin F.R.E. 40b) is admssinc fevidence
of "other crimes, wrongs, or acts" to establish "motive."For example, inl aV~ ~ ~ ~~~~~~~~~~~e owr IwnFRE P()idi 'eiec



prosecution for embezzlement, evidence may be admitted of other acts by the
defendant which indicate that he' was in financial straits, to show that he
would have had a motive or committing a crime that offered monetary gain. Or in
a prosecution forba hate'crime-such as a lynching or assault with apparent
racial motivation-evidence may be admitted of other acts by the defendant that
manifest a general animosity towards' the victim's racial group for the purpose
of establiffing motive.

The admissibility of evidence of similar crimes under the proposed
new rules is analogous to the current "motive" exception, nd is justifiable' on
similar grounds The proposedsexal assaultkrule (Rule 413), as noted above,
does not Iindi's~c~"m~inat eiy a~dmit ,1evidene of othe bad thiing~s the defendant iay
have, done, butonldy evidenco h mmissigniof otherrmir. sexual
assaults. In othefl word, the iene must be ofI such a charaer a to ad
indicate that the defendahnt has th0e, unu ob on oe an
sexual impuls'esthat m6t iva , the~b ~c~Misoni ofsuc c1sad ak of
effective inibitihnl dain mt acig oin luch imtses I I
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evidence establishing the'defendant's commission of the charged criminal
conduct:

"<For example, suppose> that the defendant is charged with arson. The
defendant claims that the fire was accidental. The cases routinely permit the
prosecutor to show other acts of arson by the defendant and even nonarson fires
at premises owned by the defendant. In these cases, the courts invoke the
doctrine of chances. The courts reason that as the number of incidents
increases, the objective probability of accident decreases. Simply stated, it
is highly unlikely that a single person would be victimized by so many similar
accidental fires in a short period, of time. The coincidence defies common sense
and is too peculiar. (Imwinke]ried,'Uncharged Misconduct Evidence s-4.01
(1984))."

Turning to 'the case of sex offense prosecutions, similar
considerations of probability' provide "support for a general rule of admission
for similar crimes evidence. It is inherently improbable that a'person whose
prior acts show that he is in fact a rapist or" child molester would have the
bad luck to be later hit with a false accusation of committing the same type of
crime, or that a person would fortuitously be subject to multiple false
accusations by a number' of different victims. These points may be seen more
clearly by' considering, the major elements of a sex offense prosecution.

In general, to obtain a'conviction for a sexual assault, the government must
prove, that (1) the alleged sexual conduct actually took place, (2) the victim
did not consent, (3) the defendant`was the person who engaged in the conduct,
and (4) the defendant acted with the culpable state of mind required for the
commission of the offense. The elements in a child molestation case are
similar, except that proof oof non-consent by the victim is normally not
required.

With respct to the third and fourth elements-the defendant's identity as
the perpetrato and satisfaction of the mental'element-similar crimes evidence
will often'be admissible even under a odified rule modeled'on F.R.E. 404(b).
LProof of "ildentity"`,*S324i and proof of "intent" or `khowledge," are
explicitly mentioned as examples of permissible "non-character" uses' d such
evidence in te Rule.

In comparison, admission of such evidence on the first and second issues-the
occurrence of the alleged act and the victim's lack of consent-is more
problematic under a codified rule of this type. However, on these issues as
well, similar crimes evidence is likely to have a high degree of probative
value on grounds of'probability.

For example, consider a case in which the defense attacks thei victims
assertion thaishe did not consent, or represents that the' whole incident was
made up byVthe vitim. Suppose further that there is practically conclusive
evidence thaitthe idefendant has in fact committed oer more sexal'assaults
on other cdios such as a prior conviction of the' d dant on a chage of
rape. In he pesence of such evidence, the defense'sIdclaim of conientJor
claim that the' whole incident did not'occu, would uisaly amotr
contention at the victia fabricateld a false chae of rape 'in Person



who just happened to be a rapist. The improbability of such a coincidence gives
similar crimes evidence a high degree of probative value, and supports its
admission, in such a case. ,

As a second example, consider a case like that described above, but with
similar crimes evidence of a less conclusive character. For example,, suppose
the evidence is the testimony of another woman that the defendant raped heron
a different occasion, thoughthe defendant has not been prosecuted for that
offense.'In s #uch acase, the defendant's alleged commission of rape on the
earlier occasion, las, well as his guilt pf the presently charged offense, would'
be open to question.

Nevertheless, the "doctrine of hichances legitimately appplies to such HA
a se aiswell. If the defense concedes that the earlier rape occurred, then
the case is essentially the same as the precedin one.1 If th defense disputes; ''
both the charged ofensel nd theu'cthargedodffense, this amoults to Lclaim

that not just one, but ,+wo women,,have, made false chargesu of rape st the
defendant. Here a well, ithe improbaiity of mueltiple false chargesgives
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constitutionally required or other specified circumstances give it an unusually
high degree of relevance.

The argument has been made that the elimination of broad rules of admission
for other acts of the victim in rape cases makes it improper to continue or
adopt broad rules of admission for uncharged acts of the accused. If the victim
is not to be taxed with evidence of unrelated conduct on her part, the argument
goes, why should the defendant be taxed with evidence of other things he has
done, which also have no direct relationship to the charged offense?

This argument, however, is not well-founded. The rules of evidence
do not generally aim at a superficial neutrality between rules of admission

L affecting the victim and the defendant. Rather, the formulation of such rules
must depend on a rational consideration of the relevant policies. The sound
policies that underlie the rape victim shield laws provide no support forL comparable restrictions in relation to the conduct of the defendant. The
differences between the two contexts include the following:

First, there is a basic difference in the probative value of the evidence
L that is subject to exclusion under such rules. In the ordinary case, enquiry by

the defense into the past sexual behavior of the victim in a rape case will
show at most that she has engaged in some sexual activity prior to or outside
of marriage-a circumstance that does not distinguish her from most of the rest

- of the population, and that normally has ttle probative value on the question
L whether she consented to the sexual acts ivolved in ihe charged off Ee. In

contrast, evidence showing that the defendant has committed rapes oni other
occasions places hm in a sml lascislof depraved crininals, iand is hely toL be highly probative in relation to the pending charge. The difference ,in
typical probative alone is' sufficipnt to refute facile equations between Il
evidence of other sexual behavior by Lltle victim and evidence of other violent
sex cries by the Idefendant. l 1 I I

Second, theIrape vctim shield laws serve the important puipose of
encouragi victim to ;report rapes and cooperate in prosecution by not

L requiring th im to lideo public exposure of their personal sexal histories as
a consequence of doingiso. Rules limiting disclosure ati trial the
defendant's codsslon pof other rapes do notfurther any comparable public

L purposelbecausehe:cllIdefendant's cooperation is not required to, carry out the
prosecution.'ed4aispth He pe at
CrThsd, ithe victim shield laws serve the important purpose of safeguarding

. the privacy of rape victims. The unrelated sexual activity of the victim is
generally no one's bsiness but her own, aid should not be e~posed in the
absence of compellifijustiflcation. In contrast, violet sexicrmes are not[7 private acts, and the defendant can claim no legitie interest in suppressing
evidence that he has engaged in such acts when it itshrelevant to te
determination tof a later criminal charge.

El Other Issues

This final part of this explanation of section 801 addresses two further

L



objections to the proposed rules-the objection that the prosecutor should be
barred from introducing evidence of uncharged offenses in order to require him
to formally charge all the offenses he wishes to prove at trial, and the , LI
objection that fairness to the defendant or other policies require that some
time limit be imposed on the uncharged offenses that could be admitted under L
the proposed rules.

The decision whether to charge an offense. ,With respect to the first
objection, it should be noted that the prosecutor has practical incentives to
charge fully, regardless of any compulsion arising fiom the rules restricting
evidence vi camrged mscnduct. argg a larger number A counts teods to
reduce the risk that thedefe dant ill be entirelya4cquitted if the jury is L

not persuadedconcer in a parcular icarge or charges. Moreoyer, charin
more counts creates the jossii onvictonon a larger n u er o uts,,,
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desirable. The acts of molestation may nnumber in the hundreds; the victim may
L be unable to recall most of them with any specificity; and the evidence

supporting them individually would only be the uncorroborated -
testimony *S3242 of a child victim-witness. Nevertheless, evidence that theL charged offense was part of a broader pattern of molestation may be important
to put the charge in perspective, and most courts have admitted such testimony

ff7 by the victim. See, e.g., State v. Graham, 641 S.W. 2d 102, 104-05 (Mo. 1982).
L As Getz v. State, 538 A.2d 726 (Del 1988), illustrates, however, a court may

regard such admission as problematic or simply prohibited under the restrictive
standards of Rule 404(b).

L ~ Time limitation. Proposed Rules 413-15 do not place any particular time
limit on the unchanged offenses that may be offered in evidence. The view
underlying this formulation is that a lapse of time from the uncharged offense

L may properly be considered by the jury for any bearing it may have on the
evidence's probative value, but that there is no justification for
categorically excluding offenses that occurred before some arbitrarily
specified temporal limit.

There is no magic line in time beyond which similar crimes evidence
generally ceases to be relevant to the determination of a pending charge. This
point is reflected in the current formulation of Rule 404(b), which does not
specify! any particular limit for admitting "non-character" evidence under the

L various categories it enumerates. -

While there does not appear to be any precedentsupporting a definite time
limit on similar crimes evidence, some judicial decisions have given weight to
the question of temporal proximity in a more flexible manner in deciding on the
admission of such evidence in sex offense prosecutions. However, the rationales
for this approach in such cases do not necessarily apply in connection with the
proposed new rules. The admission of such evidence in past decisions0has
usually depended on ad hoc applications of other "exception" categories, such
as proof of 'a common scheme or plan," which comes th'their own built-in
limitations. If admission is thought to depend on a showing that the charged
offense and uncharged offenses were part of a smgle on-going plan to engage in
a series of sexual assaults, then too large a temporal spread among the
offenses may weigh against such a finding. The theories of relevance underlying
the proposed rules, however, do not depend on isu a determination.

Concerns over fair notice to the defendant might also be thought to support
a restrictive approach to admitting evidence of older offenses, on the view
that there is a greater risk of unfair surprise if the defendant is initially
confronted a trial with evidence of events that are fax removed in time from
the harged offense. Under the proposed rules, however, this concern is
adequatelly met jbythe requirement of prior disclosure to the defendant of the
evideWncelthat llbe offered.

Under tile curent rule admitting prior convictions for purposes of
C impeach~ent, as b'ormu~a~ted in F.R.E. 609, prior convictions are presumptively
L inadmis~ie if they fall beyond a-ten-year time period. However, the

traditiona verson of th impeachment rule automatically admitted evidence of



prior felony and crimen falsi convictions without limitation of time, on the 7
view that temporal proximity (or the lack of it) should go to probative value LJ
rather than admissibility. The validity of the codified federal rule's contrary
approach is open to question. See generally The Admission of Criminfal Histories ,-
at Trial, 22 U. Mich. J.L. Ref. 707, 769 (1989). :J

Moreover, the impeachment -rule has, sometimes been criticized on the ground
that it theoretically admits prior convictions only for the limited purpose of
impeachment, but that the juy may realistially consider, this iformation as L
afrmative L evidence: of guilt once it, is admitted. The suspicion that evidece
admitted pursuant to the rule may be misused for purposes that are not legally
authorizedmay ppirtially, explain the view that adhttional restictionis ontithe
range of admissiblp convictio sUd ,be im seincluding the presuwptive
time limit that now appears in Rule 609.

No similaxrlconsiderptaonsfsupport a ti limnit, oadission underl,
proposed Rules 4115 ljh8ebac scope of te proposed rules is niTawer than
the impeachmenttroliith their lication isqofedito sex assult K
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Congressional Record Senate August 2, 1994 *S10276
Mr. GRAMM. Your mama did not tell you that you need to listen to that nice man

from Texas?
Mr. BIDEN. My mama told me, just be thankful that nice man from Texas, who

disagrees with me a lot, does not have his mama's gun when he is debating. That is

what my mama told me. KJ

I kid-and I want to say it; I say it enough publicly, and it is said with
affection-I occasionally kid and call my distinguished friend from Texas, to F
distinguish him from Senator GRAHAM from Florida, I refer to him as Barbed Wire
GRAMM. And he has never taken offense to that. I want him to know that the
distinguished Senator and I have a little bit of disagreement on these bills,
but not nearly as much as is portrayed. .' L 

'

Mr. DOLE. Mr. President, I thank the Senator from Texas. I think he is making
a very valid point with reference to thematter he just discussed.

Al. President, I want to say a few words in support of the amendment offered
by my distinguished copleague from Texas, Senator GRAMM. Unbelievably, the

recent, crime conference rejeced Republica propols to establish mandatory
Minimum pnalties for vicious criminals who sell drugs to minors and who use a

gun in the Coimission of a crime.
Another proposal rejectedby the conference was one that I offered to the

crime biy last November and which passed the Senate by an overwhelming vote of
75 to 19-wit'h a blipartisan group of 39 Republicans and 36 Democrats expressing
support. This proposal amended the Federal rules of evidence to allow the

introduction of evidence of p; ioroffenses of rape and child molestation in
prosecutions for these same offenses. We had a debate on the floor on that. It F
was adopted again in a bipartisan way.

Ask anyli prosecutor, and he or she will tell you how important similar-
offense evidence can be. In a rape case, for example, disclosure of the fact 7
that the defendant has previously committed other rapes is often crucial, as lE

the jury attempts to assess the credibility of a defense claim that the victim
consentedand the defendant is being falsely accused.

Similar-offense evidence is also critical in child molestation cases. L.
These cases often hinge on the testimony of the child-victims, whose
credibility can be readily attacked in the absence of other corroborating
evidence. In such cases, it is crucial that all relevant evidence that may shed
some light on the credibility of the charge be admitted at trial.

Unfortunately, Mr. President, the Federal Rules of evidence reflect a
general presumption against let me repeat-against-admitting evidence of
uncharged offenses. This presumption has been widely reproduced in State rules

of evidenice whose formulation has been strongly influenced by the Federal
rules.

Take the 1988 case of Getz versus State. In Getz, the Supreme Court of
Delaware overturned the defendant's conviction of raping his 11-year-old
daughter because evidence that he had also molested her on other occasions was
improperly admitted. The court went on to hold that the disputed evidence was
impermissible evidence of "character" and could not be admitted under the

EJ



State's evidentiary standards. The tragic result: the defendant walked.
Similar tragedies have been repeated in other courts and in other States.
Yes, the Federal rules of evidence have been around'since 1975, but that

E ~~does not mean-they should not be changed when the need arises. For when someone
-is out there committing sex crime after sex crime, committing child molestation
after child molestation, it is this Senator's view that this evidence should be
admitted at trial without a protracted legal battle over what is admissible and
what is not.

If you turn on television today, if you read the morning newspaper, or,
listen to the radio you have heardt1he sad story of 7-year-old Megan Kanka, who
was recently strangled near her home in Mercer County, NJ. The police have
arrested a twice-convicted sex offender. According to press reports, the person

r71 ~ arrestedfor this vicious crime had been sentenced to 10 years in prison, but
L ~~was released after serving just 6, years.

Should the killer's prior offenses be admitted at trial? You bet. Are these
71 ~~offe nses relevant to the charge. Of course.
L ~~Mr. PresidentJ am aware'that~ even if my proposal became law, it would

affect only Federal cases.~ State, cases would still be governed by State rules,
of evidenc~e. Nonetheless, the Federal Government has a leadership role to play
in thisarea. Once the Federal rules are amended, it's possible-perhaps even
likely-tt the States may follow sut and amend their own rules of evidence as

L ~~well.
So, Mr. President, I urge my, colleagues to support the Graimm amendment. It

restores some of the mandatior minimum penalties'. It restores the importn
changes to the Federal rules of evidence. An it undoes- some of~ the, damag

L ~~caused by the conference committee.
THE PRESIDING OFFICER. The S$enator from Texas.
Mr. GRAMM. Mr,~ President, I amn happy to have thi's'st'ateiment a pr of my

amendment. It tries' to, gt at*exactly the repeat, violent felons; what I am. trying to get
at. I'appreciate the R~epultic~a~n leader's leadership as u4sual.,

L ~~~Mr. BIDEN. Mr. Presidenti, I haVd just received a copy, of the amendment. And I
do not say that criticly Isythat only by way of explanation, in case I leave
something, out thaI am, uwr ftat has been finclu4ded in the amendment.

Let me telllyo'u qhut trethns
at fiall, let neltalk ~aho teb~ p I agree with Senato ab~out. A

nu er of',my colle~agueiiesSea aHROND and SIMPS n the Republican
side nrg othrs SeaorSMO~d eaor KENNEDY and Se aor LEAHY and
a num on this sieo~tease ealfound some great diffiu with some Of
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penalties.
There is another amendment that we debated hotly. I think it is absolutely, H

positively the wrong thing to do. It would stand on its head, as they say, 800
years of English jurisprudential thinking on admissible evidence. It says,
translated in terms of how it really works, if a man is accused of a crime and
the charge is a sex crime against a woman or a child, the way it works now, the
prosecutor can say: This person here, John Doe, I allege raped Mary Smith. Ad
John Doe is a bad guy. Your Honor, I want to seek permission to enter intoq
evidence acts, prio convictis or similar crimes to, show a pattern and,
practicelthat this guyoperates under; to provfe tolyou-to lend credibility to,
the fact that this is the guy who did this to htis man." L

Under our system th judge looks carefully at'tat and says, "Is thisl a
pattern? Does" his ive you ny isight?Is tWispjudici?" Sometimes lets
that stuff in and sometimes does not. Li

What Senaltor 6GRAMM wants tb do on behalfof Seniato DOLE-which w defeated
in the confernce-is to say the prosecutor can sy! "'You khnow, if I ca"i go out K
and find anbody"-thfs~,isljiteraly trlu'enow, Iam no~tmaking this up-i
find anybod, jlro' ayimui thlldefendainti ' halleged ta h
defendanit did iF llilte oriant m t or
prosecu or, cS ogt o pr~nr theiFnit 4,our anLa~~W nJh

*,,h!i j~ e
wit did ll e to you?"'
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time ago. Federal judges come along and say we should change the Rules of
Evidence the following way. And then if we, the U.S. Congress, do not act to

L) stop those changes, essentially those changes become law.
So in this case, what I say we should do is let us go to the judges, let us

-go to the experts and say, "Does this approach of Senator DOLE make any sense?
Study it, take a look at it, and come back and tell us whether we should change
the Rules of Evidence."

I That is how we have changed the Rules of Evidence in the 22 years I have
been here. There are no fundamental changes in the Rules of Evidence that have
been sui generis, that have been spontaneous, that have come from the floor.L They come from legal scholars and judges sitting down and saying we
*S10278 should change the Rules of Evidence the following way.

So if it is any consolation-it probably would not be because I think they
L will agree with me, but maybe I am wrong-if it is any consolation to my friends

on the Republican side, there is the ability in the request of the Senate and
the House to ask the Judicial Conference to take a look at these rules changes-
and they are in fact doing that. That is the orderly way in which we should do
this, rather than haphazardly, willy-nilly, on the floor of the U.S. Senate, in
a conference on the floor of the Congress, changing these Rules of Evidence,
with all due respect, that a lot of people do not fully understand the
significance of.

r Let me ask a rhetorical question of the Presiding Officer: What do you think
would happen if there wece no fifth amendment and I came on the floor of the
U.S. Senate and submitted an amendment to the Constitution called the fifth
amendment? And I said, essentially, the fifth amendment says that nobody should
have to make a case against themselves. How many votes do you think that would
get on the floor of the Senate? And especially with the public the way they are
today, ready to listen to the Rush Limbaugh malarkey and all that right-wing
garbage, they would all go, "Oh, no, fifth amendment; that's ridiculous."

I wonder how many people would think if I walked on the floor in this
7 atmosphere today and offered the fourth amendment saying the Government cannot

engage in an unreasonable search and seizure of your property, I wonder how
many votes I would get.

I wonder if people listening to this ask themselves-as Barry Goldwater would
say, in your heart you know whether he is right. In your heart, what do you
think would happen if we put the Bill of Rights up for a vote today? What do
you think the Rush Limbaughs of the world today would do with the Bill of
Rights? Do you think they would sustain them?

Thank God, there were people like Madison. Thank God there were people like
the Founding Fathers, who debated these things called the Bill of Rights.

But I ask a very serious question. I ask those of you on the floor, what do
you think would happen if we had a referendum on this floor on the Bill of
Rights? How many people would vote for them? Then I ask you the rhetorical
question: What country would this be if there were no Bill of Rights?

When you start changing fundamental Rules of Evidence, you start affecting
fundamental questions that, on the surface, are awfully hard to explain. For

to



how could I be against allowing Mary Smith, who said, "John Doe did that to me,
too," from coming into court and saying that? How could I be against that, the
author of the Violence Against Women Act, the guy who spent more of his waking
hours dealing with the problem of violence against women, presuming to say,
than any man or woman serving in the U.S. Congress today. How can I be against
that? The same way I could be for a fifth amendment. The same way I could be
for a fourth amendment. But the public "ain't" ready for that today, because
they all want instant answers, instant answers, instant answers.

It is very appealing to put up this bogeyman of this horrible rapist, which
there are horrible rapists. That is why in this bill I increased the penalties
for rapists.

The Senator said he did not understand what was in this bill that was of any
consequence; I mean, this is a soft-on-crime bill.

I ask unanimous consent to print in the RECORD a list of those added
penalties beyond the death penalty.

There being no objection, the list was ordered to be printed in the RECORD,
as follows:
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L. Honorable Joseph R. Biden, Jr.
Chairman, Committee on the Judiciary

fib United States Senate
224 Dirksen Office Building
Washington, D.C. 20510

L Dear Mr. Chairman:

I write to request your assistance to prevent amendment of the federal rules of
practice and procedure outside the Rules Enabling Act process in your consideration
of the House-passed H.R. 4092 and the Senate-passed H.R. 3355, "Violent Crime
Control and Law Enforcement Act." In my March 30, 1994 letter to you I had advised
you of the Judicial Conference's positions on the proposed rules amendments contained
in the bills. I would like to restate those views and update the status of the Judicial
Conference consideration of amendments to Evidence Rule 412 in light of the Supreme

LI Court's recent action.

H.R. 4092 contains one section that pertains to the rules and amends Rule 32
of the Federal Rules of Criminal Procedure. H.R. 3355 contains ten separate sections
that would amend rules directly or otherwise affect the rulemaking process. They
generally pertain to Evidence Rule 412, regarding the privacy concerns of a victim of
sexual offense, (e.g., §§ 3251-54, and 3706) and Criminal Rule 32, regarding a victim's
opportunity to address the court during sentencing (e.g., §§ 901 and 3264).

The other relevant sections in H.R. 3355, including §§ 831, 3711, and 3712,
either involve the admission of evidence of the defendant's commission of a past sexualEL offense or otherwise generally affect the rulemaking process. A table of the bill's
pertinent sections is enclosed for your information. I am also enclosing two letters
that discuss the concerns of the Judicial Conference's rules committees with

L amendments in H.R. 3355 as they had been included in previously considered bills.



Honorable Joseph R. Biden, Jr.
Page Two

A set of proposed amendments to Evidence Rule 412 and Criminal Rule 32 has
been making its way through the demanding Rules Enabling Act (Act) process and will
now automatically take effect, unless altered explicitly by Congress, on December 1,
1994.

The subject matter of Evidence Rule 412 is complex. The rules committees K
struggled with various versions of Evidence Rule 412, frequently parsing with
meticulous care individual words and clauses, to fashion the very best possible rule
that would protect the legitimate privacy of victims under virtually all conceivable
circumstances. In so doing, the committees identified and corrected serious problems
with the existing rule. Unfortunately, the defects of the current rule have been carried 7
over into the proposed amendments in H.R. 3355, i.e., §§ 3251-54.

Both the Judicial Conference approved amendments to Evidence Rule 412 and K
the amendments in H.R. 3355 would extend privacy protections to a victim of sexual
offense in civil cases - an area of developing law. The Judicial Conference's Advisory
Committee on Evidence Rules and the Committee on Rules of Practice and Procedure
(Standing Committee) carefully reviewed a substantial number of comments and
alternative proposals from academics and bar groups in drafting this particularly
complicated provision.,

On April 29, 1994, the Supreme Court of the United States submitted to
Congress the amendments to Evidence Rule 412 as proposed by the Judicial
Conference, but the Court withheld that portion of the amendments that would apply
the rule to civil cases. In a separate letter to Judge John F. Gerry, chairman of the
Executive Committee of the Judicial Conference, the Chief Justice noted the concerns K
of some members of the Court that the proposed amendments might exceed the scope
of the Court's authority under the Rules Enabling Act.

The Judicial Conference's Advisory Committee on Evidence Rules met in New
York City on May 9-10, 1994. The Committee carefully reconsidered at length the
proposed amendments to Rule 412 in light of the comments and concerns expressed K,
in the Chief Justice's letter to Judge Gerry. The Committee concluded that the
proposed amendments were within the scope of the Supreme Court's authority. K

The Evidence Advisory Committee has now resubmitted the portion of the
originally proposed amendments to Rule 412 that were withheld by the Supreme Court K
and has recommended that the Standing Committee transmit them to the Judicial L
Conference for submission back to the Supreme Court. The reasons for the
Committee's conclusions are set out in a second Committee Note, which is enclosed. C

The Standing Committee is meeting on June 23-25, 1994, while the Conference is L
meeting on September 20-21, 1994.

N 0,~~~~~~~~



Honorable Joseph R. Biden, Jr.
Page Three

In addition to amendments to Evidence Rule 412, sections 3254 and 3706 of
H.R. 3355 would add new rules that would exclude the admission of a victim's clothing
as inciting violence or evidence to show provocation by a victim in a sexual abuse case.
The Judicial Conference-approved amendments to Rule 412 cover these situations and
would exclude evidence relating to an alleged victim of sexual misconduct that is
offered to prove a victim's sexual predisposition. For example, evidence of an alleged
victim's mode of dress, speech, or life-style would not be admissible.

L
Section 831 of amended H.R. 3355 would add three new Evidence Rules that

would allow consideration of evidence of a "defendant's commission of another offense
or offenses of sexual assault ... for its bearing on any matter to which it is relevant."
The Conference rules committees considered similar proposals, but did not accept
them. The committees were concerned about the proposals' fairness and the lack of
supporting empirical data, particularly if evidence of the past sexual history of a victim
was being excluded. Other reasons for the committees' actions are set forth in the
enclosed letters.

Sections 3711 and 3712 of H.R. 3355 would require the Judicial Conference to
E report to Congress within 180 days on creating rules governing professional conduct
L of lawyers and to recommend changes to Evidence Rule 404. Both issues are

controversial and complicated. The Conference rules committees are reviewing the
proposals, but recommended changes to rules cannot be studied and acted on within
these timeframes consistent with the Rules Enabling Act.

Although amendments to Criminal Rule 32 were also approved by the JudicialK Conference, no provision requiring victim allocution was included. The rules
committees concluded that a provision requiring victim allocution is unnecessary.
Courts now consider this information as part of the presentence report and now may,
and do, allow victim(s) to address the court in appropriate cases. Moreover, requiring
allocution in all cases could be counterproductive because under the federal sentencing

K guidelines the victim's testimony would have very little, if any, effect on the sentence.
The Standing Committee believed, however, that a separate amendment to title 18 to
allow a victim allocution for discrete criminal offenses would be a matter entirelyE within Congress' prerogative.

The amendments proposed by the Judicial Conference to Rule 32 have now been
approved by the Supreme Court and will become effective on December 1, 1994. Both
H.R. 3355 and H.R. 4092, however, include an amendment to the existing Rule 32,

7 which would authorize victim allocution. A legislative amendment of Rule 32 should
L take into account the future effective date of the amendments approved by the

Supreme Court. Unless specifically directed otherwise, any intervening amendment
of the rules would presumably be superseded on December 1, 1994.

L
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The amendments to Evidence Rule 412 and Criminal Rule 32 are in the final
stages of the rulemaking process. The Supreme Courtis action in withholding a
portion of the proposed amendments to Evidence Rule 412 highlights the complexity
involved in amending the rules. Approval of legislation that would directly amend
these rules would effectively bypass the Rules Enabling Act process. Your assistance
in maintaining the integrity of the Rules Enabling Act process is appreciated.

Sincerely yours,

Alicemarie H. Stotler

Enclosures

cc: Senate Conferees on the Crime Bill
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July 15, 1994 .RALPH K. WINTER, JR.
EVIDENCE RULES

Honorable Jack Brooks
Chairman, Committee on the Judiciary
United States House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:
7

On June 29, 1994, the House of Representatives voted to approve a motion
instructing its conferees on H.R. 3355 (Omnibus Crime Control Act) to accept language

E in the Senate crime bill that would make evidence of a defendant's history of similar
sexual offenses admissible in a sexual assault or child molestation case. We urge you
not to approve this provision in your consideration of the conference bill.

Section 831 of Senate-passed H.R. 3355 would create three new evidence rules.
New Evidence Rule 413 would admit 'evidence of the defendant's commission of

L another offense or offenses of sexual assault" in a sexual assault criminal case.
Evidence Rule 414 would admit analogous evidence in a child molestation criminal
case, while Evidence Rule 415 would admit both types of evidence in a civil case. Each

, of the new rules would effectively establish an exception to Evidence Rule 404. That
rule now allows evidence of the past conduct of a defendant to be admitted under very
limited circumstances and purposes.

The Advisory Committees on Criminal Rules and Evidence Rules considered
similar proposals contained in earlier legislative bills, but did not accept them. As part
of its comprehensive review of all the evidence rules, however, the Evidence Rules
committee is soliciting comment from the bench, the bar, and the public on its

rIm tentative decision not to approve any amendments to Evidence Rule 404. Requests forL comment will be contained in major legal periodicals and circulated individually to over
10,000 persons and organizations for a six-month period.

L.
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The creation of three new evidence rules without the input of the bench, the
bar, and the public would be particularly unfortunate in light of the advisory rules

committees' preliminary rejection of these proposals on the merits. The advisory
committees were especially concerned about the proposals' fairness because
amendments to Evidence Rule 412 become effective on December 1, 1994, unless [7
Congress acts otherwise.

The amendments to Evidence Rule 412 would prohibit the admission of evidence
of the past sexual history of an alleged victim of a sexual offense. - One of the key
reasons for prohibiting this type of evidence under Rule 412 applies in a sexual assault

or child molestation case when admission of evidence of the defendant's commission
of past similar offenses is being considered. 'Character evidence of a defendant's past
sexual conduct might be relevant in determining the defendant's propensity to commit

similar acts, in much the same way that the past sexual history of an alleged victim

can be argued to be relevant in a sexual assault case. But the probative value of past
similar offenses often is substantially outweighed by the clear danger of unfair

prejudice to the defendant.

The danger of improper inferences and of unfair harm to an alleged victim in
a sexual assault case prompted the change to Evidence Rule 412. In prosecutions of Vi

a defendant for a sexual assault or child molestation offense, this danger of unfairness
is no less apparent and underlies the committees' opposition.

The danger of the proposed new evidence rules is heightened, moreover, because
they would allow the admission of evidence of the defendant's commission - not
conviction - of a similar past offense. Evidence of past acts could be admitted even if

the defendant had been acquitted of that prior alleged sexual offense. Virtually any
accusation of a sexual offense, although entirely uncorroborated and never leading to

formal charges, might be admissible. In addition, the proposed new evidence rules
would permit the use of this evidence in the prosecution's case-in-chief. Whether

evidence of the commission of similar past offenses, standing alone, might be sufficient
to sustain a conviction would pose serious issues. Li

There is insufficient empirical data demonstrating that evidence of a past sexual

assault or child molestation is so different from evidence of similar acts in other H
criminal offenses - for example, prior offenses involving drugs, illegal firearms, fraud,
or violence - that it should be singled out as particularly probative. r

Finally, the new rules would place a defendant, who is alleged to have
committed a sexual offense, on a substantially inequitable footing with the plaintiff.

For example, a plaintiff seeking monetary damages in a sexual harassment case would
. . .~~~~~~~~~~~~~~~~r

C
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be permitted to introduce evidence of the defendant's past sexual history. But under
Evidence Rule 412, as amended, a defendant could not introduce evidence of theplaintiffs past sexual history to rebut the same allegations.

The Judicial Conference rules committees appreciate the important and sensitivepublic policy concerns involved in these evidentiary areas. We share your concern forprotecting the privacy of a sexual offense victim and have approved changes to
Evidence Rule 412 to further those interests. As a matter of fundamental fairness,however, changes to the rules allowing admission of evidence of a defendant's pastsimilar offense in a sexual offense case should not be approved.

Thank you for your consideration of these important matters.

Sincerely yours,

[ Alicemarie H. Stotler

L cc: House Conferees on the Crime Bill

LI
F-

L.
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L 
RALPH K. WINTER, JR.

July 12, 1994 EVIDENCE RULES

Honorable Howell Heflin
Lo Chairman, Subcommittee on

Courts and Administrative Practice
Committee on the Judiciary

L United States Senate
r-1 223 Hart Senate Office BuildingL Washington, D.C. 20510

," Dear Mr. Chairman:

The Judicial Conference Committee on Rules of Practice and Procedure
(Standing Committee) held its biannual meeting in Washington, D.C., on June 23-25,
1994. At its meeting, the committee considered S. 2212, the bill you introduced on
June 20, 1994, which would require each of the five Judicial Conference advisory rules
committees and the Standing Committee to have a majority of members of the
practicing bar.

The Standing Committee shares the concerns underlying your bill. The activeL participation of the bar is indispensable in the rulemaking process. The attorneys'
contributions in developing and drafting the best possible rules of practice and
procedure for the courts are invaluable.

Adding more practicing attorneys on the rules committees might increase barparticipation. It might also lead to adverse consequences with self-interest groups
vying for greater attention and more appointments to the comm ittees. We believe that
the better approach is to elicit more feedback from the general bar during the
rulemaking process, particularly during the public comment stage.

L
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Proposed amendments to the rules are widely circulated to the bench, bar, and [
public requesting comment. The rules committees carefully consider each comment
received on the proposals. And the amendments are revised frequently or rejected in
light of the helpful suggestions submitted. The committees have found the testimony [
of practitioners at public hearings, which are scheduled whenever rules amendments
are proposed, to be of immense help. Unless the rule amendment is particularly
controversial, however, the number of comments or requests to testify often is not
large. This may very well be because the proposed amendments are well.-received by
the bar and the public. The general low rate of comment from the bar is nonetheless
a matter of concern. And it is in this area that we believe greater efforts in eliciting K
bar participation would be most -productive.

The Standing Committee has already begun taking steps to encourage more E7
members of the bar to participate in the rulemaking process., Presidents of State bar
associations will be requested to select a representative to serve as consultants to the
Standing Committee. These consultants will be responsible for commenting on LE
proposed amendments to the rules. We are also expanding our mailing list, which now
contains roughly 10,000 individuals and organizations who receive our requests to
comment on proposed rules amendments. Many more local bar associations and L.
attorneys who have an active practice in the federal courts are being added to the list.
In addition, all relevant sections of the American Bar Association have been targeted C

to receive the call for comment on proposed amendments to ithe rules.

In addition to increasingcomment from the bar on proposedrules amendments, V
the rules committees have considered more direct participation at their meetings by a
non-committee bar members. For example, the Advisory Committee on Civil Rules has
invited members of the practicing bar to discuss their experiences with specific areas
of law under consideration. At a recent meeting, John P. Frank, Francis E. McGovern,
and Herbert M. Wachtell talked about their personal experiences in class action law
suits. L

The composition of the rules committees themselves has changed recently with
added representation of the practicing bar. The Civil Rules Committee now has five [
members of the practicing bar, including the Department of Justice representative, and
seven judges, including a State supreme court justice. Determining the "right" make- 7
up of the rules committees has never been easy. An across the boards increase in the
nu mber of attorneys as suggested in your bill would raise serious questions. It would,
for example, require added representatives from the Department of Justice on the
Advisory Committee on Criminal Rules, who would presumably act in concert and [2
voice a single position. In addition, since the respective rules committees are already
quite large, increasing the number of members may lead to inefficient decision-making. C

- A,~~~~~~~~~~~~~~~~L
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Whether increased bar representation on the rules committees is more
appropriate than the current complement of practicing attorneys and judges is now
under active consideration by the judiciary as part of a larger self-study undertaken
by the Standing Committee as authorized at its January 1994 meeting. The self-study
requested comments from the public on a wide range of issues and three distinguished
professors currently serve as reporters to the subcommittee chair, Professor Thomas
E. Baker of Texas Tech University, School of Law. The committee will discuss the
composition of the rules committees, including the responses on this issue received
from the public during its self-study, at its next meeting in January 1995.

We recognize and appreciate your strong commitment over the years to the
Rules Enabling Act rulemaking process. We look forward to working with you on our
mutual concerns in improving the rulemaking process.

Sincerely yours,

L Alicemarie H. Stotler

L cc: Honorable Charles E. Grassley
Chairs of the Advisory Rules Committees

bc: L. Ralph icharn

L
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RALPH K. WINTER, JR.
Honorable Jack Brooks EVIDENCE RULES

Chairman, Subcommittee on Economic
and Commercial Law

United States House of Representatives
L B-353 Rayburn House Office Building

Washington, D.C. 20515

Dear Mr. Chairman:

On April 21, 1994, the Bankruptcy Amendments Act of 1994 (S. 540), was
passed by the Senate and later referred to your subcommittee for further action. I
write to request your assistance in deleting § 112, which would require special service
of process in certain cases.

Section 112 of S. 540 adds subdivision (h) to Rule 7004 of the Federal Rules of
Bankruptcy Procedure. It would require, in an adversary proceeding or contested
matter, that service of a summons and complaint or motion on an insured depository
institution be made by certified mail, with certain exceptions. Under the present rule,
service of process on all business entities, including insured depository institutions,
may be made by ordinary first class mail.

We are concerned by the amendments contained in § 112 for two reasons. First,
the amendment of Bankruptcy Rule 7004 by a provision in S. 540 would be a
significant departure from the procedures of the Rules Enabling Act, 28 U.S.C §§ 2071-
2077. Second, a requirement that service be made by certified mail would be
unnecessarily expensive and burdensome for debtors and trustees of insolvent estates
and would reduce the estate assets available for distribution to creditors.

Lo Rule 7004 governs service requirements in bankruptcy cases for contested
matters and adversary proceedings, and it incorporates by reference most of the

E provisions in Rule 4 of the Federal Rules of Civil Procedure in effect on January 1,
1990. On December 1, 1993, comprehensive amendments to Civil Rule 4 became
effective. In light of the far-reaching nature of the amendments to Civil Rule 4, the

L -
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Advisory Committee on Bankruptcy Rules considered carefully the extent to which the
changes in Civil Rule 4 should apply to bankruptcy proceedings under Rule 7004. The
advisory committee has prepared a preliminary draft of proposed amendments to Rule
7004, which will be published for comment under the procedures described below.

During its review, the advisory committee examined the changes to Rule 7004
proposed under a prior version of § 112 of S. 540, but did not include them for the
following reasons. Service on business entities by ordinary first class mail to the
attention of an officer, or a managing or general agent, has been permitted in
bankruptcy proceedings since 1976. It has worked well. The advisory committee has
not received any information from a depository institution alleging injury or other
disadvantages incurred as a result of service of process under the present rules.

Service of process by certified mail, as required under S. 540, would also result
in significant unnecessary expense due to the additional costs of certified mail. In
addition to increasing costs of commencing adversary proceedings, S. 0 would
increase the costs of making motions in contested matters because Rule 9014 makes
Rule 7004 applicable in these matters. The increased fense would burden insolvent
estates and would reduce the assets available for distribution to creditors.II

Service of process by certified mail in civil cases was rejected by Congress in
1982. At that time, the Supreme Court promulgated amendments to Civil Rule 4 to
provide service of process by certified or registered mail, together with notice and
acknowledgment of receipt form. Critics argued certified or registered mail would 7
not be n appropriate way to effectuate service Sgatures might be illegile or might l
not match the name of the defendaint, or it ght be difficult to determine whether
mail had been "unclaimed" or "refused." In ight oifthe cncerns, Congresslpostponed F
the effective date of the amendments to Civil Rule 4aind tventuilly enacted a different
set of amendments. Under the Federal Rules of Civil Procedure Amendments Act of
1982 (P.L. 97-462), Civil Rule 4 was-amen'ed topeit a s ons and complaint, 7
together with the notice and acknow dnoeceipt to be serveldby ordinary Li
mail. F[ I

For all these reasons, the advisory committee detemined not t-4require service
of process by certified mail in its preliminary driftl of proposed amendments to Rule
7004.

Because of ongoing technological changes, Iit will be possible, given sufficient
resources, to assure that all notices issued by the clerk of the bankruptcy court are
sent to one address for a particular creditor. Bankruptc Rle 9036,ywhich became

e on Augst 1, 1993, provides that notice may beU given under certain
circumstances by electronic transmission. This results in far greater efficiency at a L

Li
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*WVn reduced cost at both ends. A proposed amendment to Rule 5005 that will be published
It's for comment later this summer would implement further technological advances by

permitting the filing of documents by electronic means. Additional amendments that
will improve practice and procedure by use of technological advances, including theL possible use of electronics for service of process, will be explored in the future through
the Rules Enabling Act process. The enactment of a statute requiring service byr certified mail would inhibit this effort by tying service of process to obsolete methods.

At its June 1994 meeting, the Standing Committee approved the
is recommendation of the Advisory Committee on Bankruptcy Rules to publish proposed

amendments to Rule 7004 for public comment. The proposed amendments will be
widely disseminated by various publishers of legal materials and will be sent directly
to roughly 6,000 members of the bench and bar. The public comment period will begin
in September and expire in February 1995. In addition to receiving written comments,
a public hearing will be scheduled to allow anyone to urge the advisory committee to
adopt the changes contained in the S. 540 amendments.

After the public comment period has expired, the advisory committee will review
7 the proposed amendments afresh in light of the comments and testimony received

regarding them. The proposed amendments, with or without revision, will be
submitted to the Standing Committee, the Judicial Conference, the Supreme Court,
and the Congress for review and approval. This elaborate review process ensures that
every proposed rule amendment receives attention from all possible perspectives.

Rules amendments by legislation, such as the changes made to Rule 7004 by
S. 540, frustrate the intent of the Rules Enabling Act and render redundant the work
of the volunteer lawyers, professors, and judges who serve on the Standing Committee7 and the five advisory committees. The Rules Enabling Act and the procedures of the
Judicial Conference implementing the Act provide a method to assure that each
proposed new rule or amendment of a rule receives wide and thorough consideration
to produce the best possible rules of procedure.

I respectfully request your support for deleting § 112 from S. 540. I appreciate
your consideration of this request.

Very truly yours,

L.
Alicemarie H. Stotler, Chair

cc: Subcommittee on Economic and Commercial Law
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~i ADMINISTRA TIV OFFICE OF THE
L. RALPH MECHAM UNITEDSTATES C:OURTS JOHN K. RABIEJ
DIRECTOR

CHIEF. RULES COMMITTEE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCIATE DIRECTOR

December 6, 1994

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
Support Office

Ad ADMINISTRATIVE ACTIONS

The following report briefly outlines some of the major initiatives undertaken

L4'9 by the office to improve its support function to the rules committees.

L A. Record Keeping

7 Under the Procedures for the Conduct of Business by the Judicial Conference
Lin Committees on Rules of Practice and Procedure all rules-related records must "be

maintained at the Administrative Office of the United States Courts for a minimum
of two years and ... thereafter the records may be transferred to a government record
center ......"

All rules-related documents from 1935 through 1989 have been entered on

Lv microfiche and indexed. The documents for 1990 have been sent to a government
record center. Congressional Information Services (CIS) will enter the documents on
microfiche and incorporate them into existing indexes. The documents for 1991 are

L currently being catalogued and boxed for shipment to a government record center.
The microfiche collection has proven useful to us in researching prior committee
positions. The public has also made use of the collection. At least two law schools
have purchased the collection after professors from those schools used our collection.

Fr The office is continuing its efforts to develop better methods and procedures in
monitoring and retrieving rules-related records and materials. We have hired a
consultant to assess our needs and recommend an automated tracking and retrieval

F system. The consultant met with staff and provided an interim report on the status

%0F0 WIN RYI
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of the project. It will issue its final report shortly, recommending the type of hardware
(e.g. upgraded PC's, scanners, etc.) and software (off-the-shelf or custom designed) and
the projected cost.

In the meantime we have improved our ability to acknowledge and follow-up
each comment or suggested rule change. As each comment or suggestion is received
it is stamped with the initials of the type of rule (e.g. AP for Appellate Rules, BK for
Bankruptcy Rules, etc.), given a number if a comment or an alphabetical letter if a
suggestion, and logged into a WordPerfect chart which tracks the date received, the
specific rule addressed, the name of the commentator, the date of the
acknowledgement, and the date of the follow-up letter. The system worked very well
during the recent spate of comments on the Congressionally proposed Evidence Rules
413-415. The office received, acknowledged, and forwarded 85 comments to the
Advisory Committee on Evidence. The consecutive numbering of comments enabled 7
the members of the committee to determine instantly that they had received all LJ
comments. We have sent follow-up letters to each individual and organization that
commented on those Evidence Rules. 7

LI
B. Distribution of Proposed Rule Changes

Our plans for improving the distribution of proposed rule amendments for L
public comment are progressing well. We have reformatted the title page of the
publication containing proposed amendments to the rules. The new format highlights K
the comment-seeking purpose of the publication and indicates which rules are being
amended.

Pi
In August Judge Stotler sent a letter to the president of each state bar

requesting that it designate a point of contact to the rules committee to solicit and
coordinate that state bar's comments on the proposed amendments. The Standing
Committee's outreach to the organized bar has been successful. To date, 26 state bars
have designated a point of contact. Follow-up letters have been sent to those state
bars that have not yet responded. L

We have added approximately 200 attorneys and 100 lawyer professors selected
on a random basis to the mailing list. An additional 200 attorneys and 100 professors
will be added every six months until the list contains 2,500 names. If an individual
does not comment on rules amendments published for comment for three years, the [7
name will be removed from the list and replaced. We have also updated the names and L
addresses on the existing mailing list eliminating the names of deceased or retired
practitioners and correcting addresses.

We will continue to monitor the level of response to the request for comment
and take steps as necessary to improve our circulation of rules-related materials. C
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C. Tracking Rule Amendments

We have updated the color coded time chart, and it will be distributed at the
meeting.

L The office has forwarded the minutes of the Fall 1993 committees' meetings to
several legal publishers. The minutes from those meetings should be available on-line
by the end of this month. The minutes of the Spring 1994 committees' meetings will

L be forwarded to the publishers later this month.

D. Miscellaneous

In July we faxed notification to the courts of the effective date of the
amendments to the Bankruptcy Rules. In September we notified the courts of rules

X amendments contained in the Violent Crime Control and Law Enforcement Act. In
November we sent a memorandum to the courts informing them of the amendments

E scheduled to become effective on December 1, 1994.

7 On November 2, 1994, we delivered to William Suter, Clerk of the Supreme
Court, the proposed amendments to the Federal Rules of Appellate Procedure,
Bankruptcy Procedure, Civil Procedure, and Criminal Procedure, which were approved
by the Judicial Conference at its September 1994 session.

L At the request of Lloyd Hysan of the Supreme Court, we prepared in electronic
form a clean version of the 1993 amendments to the Federal Rules of Appellate,

i Bankruptcy, Civil, and Criminal Procedure. We have made arrangements with William
Suter to provide the Supreme Court with a diskette containing a clean version of

go proposed rule amendments early each spring.

7 John K. Rabiej

L

L
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THE FEDERAL JUDICIAL CENTER
THURGOOD MARSHALL FEDERAL JUDICIARY BUILDING

ONE COLUMBUS CIRCLE, N.E.
WASHINGTON, DC 20002-8003

WILLIAM B. ELDRIDGE, DIRECTOR TEL.: 202-273-4071 ext 348
RESEARCH DIVISION FAX, 202-273-4021

L December 8, 1994

MEMORANDUM

10: Honorable Alicemarie Stotler /l

FROM : William B.'Eldridge

SUBJECT : Research Support from the Federal Judicial Center

i In 1994, most of the Research Division's work continued to be in support of committees of the
Judicial Conference. The list below, drawn from work performed during the current year, is representa-
tive of work that, in my judgment, has substantial relevance to issues now before or likely to come
before the various rules committees. Naturally, most of these rules-relevant projects have been under-
taken in response to committee requests; they are listed first. Quite often, however, work performed for
other committees will have aspects touching on the interests of rules committees. When that is the case,
we try to keep all informed of our activities and findings. I have included some examples of such work
at the end of this memorandum. I hope these examples will illustrate the kinds of support we are pre-
pared to provide. Of course, demands on the Center's resources affect what we are able to do, but it is
rare for us to receive requests that cannot be accommodated. There are no elaborate procedures for
requesting assistance. Usually a staff member from this division is present at meetings of rules

L committees. A request directed to a staffer on site is enough to launch the process. If no one from the
Center is present, a phone call to me will serve.

RULES COMMITTEES

Advisory Committee on Appellate Rules

Intercircuit Conflict as a Ground for En banc
A report to the Committee providing information on the experience of four federal courts of

appeals that allow suggestions for rehearing en banc to be based on the fact that the panel's
determination of an issue conflicts with one or more decisions by other federal courts of appeals.

Advisory Committee on Bankruptcy Rules

Rule 26 disclosure practices
Reports on implementation by district and bankruptcy courts of the December 1993 dis-

closure amendments to Rule 26 of the Federal Rules of Civil Procedure. The reports were
K delivered to the Committee on Practice and Procedure, the appropriate Advisory Committees and

the Committee on Court Administration and Case Management. The reports showed substantial
opting out and deferral of implementation.

Advisory Committee on Civil Rules

Voir dire practices in federal courts
Report on a survey of district judges' voir dire practices, undertaken at the request of the

Committee chair was delivered to the Committee and to the Advisory Committee on Criminal Rules
and the Committee on Court Administration and Case Management.. The report showed that

L practices vary widely but that participation by lawyers has increased substantially since the
Center's earlier study on this subject.
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Rule 23 class actions

A study now underway to assist the Committee's consideration of proposed amendments to
Rule 23 of the Federal Rules of Civil Procedure that would facilitate the filing and management of
class actions by expanding the trial judge's discretion to certify a class and to select the appropriate
form of notice to the class.

Rule 26 disclosure practices 7

See above under Advisory Committee on Bankruptcy Rules l

Rule 26(c) protective orders
This project responds to congressional and judicial interests in federal district court K

practices that restrict access to court records in civil cases, e.g., protective orders restricting dis-
closure of discovered information, sealed settlement agreements, and orders that seal cases in their
entirety. A preliminary report delivered to the Committee, describes protective order activity in
three federal district courts and the Texas state courts (Texas has adopted a judicial rule regulating [
the use of protective orders when public interests are involved). A final report will be available in
the spring of 1995.

Rule 49 special verdicts and general verdicts with interrogatories
The Center's final report to the Committee on this project, to be delivered in February

1995, address issues such as how frequently and in what types of cases special verdicts and
general verdicts with interrogatories are used; why judges use or decline to use them; and problems [7
in the logical and linguistic construction of the verdict forms and accompanying jury instructions.
The report will also contain suggested guidelines for using these alternative forms.

Advisory Committee on Criminal Rules

Closed Circuit Pretrial Hearings 7
The Center began a study of the Federal Bureau of Prisons' pilot efforts to conduct deten- L

tion and other pretrial hearings via closed circuit television. The project is designed as a multi-year
effort that is intended to provide the Committee with information essential to its consideration of
proposed rules revisions that would facilitate expanded use of this technological capability. L

OTHER COMMITTEES

Committee on Administration of the Bankruptcy System L

Bankruptcy In Forma Pauperis 7
The Center began a major study of the three year Congressionally-mandated pilot to L I

examine the impact of waiving filing fees in chapter 7 cases for debtors who are unable to pay fees
by installments. The pilot will, among other things, provide experience with local rules governing
procedure that should inform decisions about whether and how to regulate practice through
national rules.

Model jury instructions for bankruptcy I
In response to actions by the Congress and interest from the Chair of the Bankruptcy

Committee, staff of the Center and the Bankruptcy Division began designing a new project aimed
at developing model jury instructions for adversary proceedings in bankruptcy courts. 7

Committee on Court Administration and Case Management

Appellate Commissioners
The Center completed an appraisal of a Ninth Circuit proposal for creating a new position

of Appellate Commissioner who would be authorized to perform a range of duties to relieve
demands on judge time. The study focused on Washington State's appellate commissioner Li
program. Implementation of a national program based on the Washington model could raise a
number of issues for the Appellate Rules Committee.
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Committee on the Criminal Law

Risk Assessment
The Center is developing a statistical risk assessment tool for use by federal probation

officers to classify their supervision caseloads. The Center's study focuses on a cohort of 3,700
offenders sentenced in 1989. The final results of the study are scheduled to be presented to the
Committee in early 1995.

Committee on Federal-State Relations

Assessment of districts' practices with partial filing fees
At the Committee's request, a report was provided outlining practices in districts that

impose a partial filing fee in lieu of allowing a petitioner to proceed without paying a filing fee.

cc: John Rabiej



EJ

K
H

Li

I

F,

K

ElS

F

?1K

L.2

K



HARVARD LAW SCHOOL

CAMBRIDGE - MASSACHUSETTS - 02138

November 30, 1994

E
L Members of the Committee on

Rules of Practice and Procedure.
Chairs and Reporters of
Advisory Committees
Judicial Conference of the
United States

L Dear Colleagues:

Please find attached my "Bench Memo" on Ninth Circuit Local
Rule 22, as requested. Judge Stotler kindly provided an extra two
weeks so that I could incorporate the excellent suggestions made by

individual members of the Advisory Committee on Appellate Rules.
This has now been done. I have also received invaluable assistanceL and advice from Frank Easterbrook, Pat Higginbotham, Joe Spaniol,

7 and my loyal research assistant, Eric Bjorgum.

L I should note that I have taken some positions on the legal
issues presented by the Brief of the Attorneys General, but, in
good law clerk style, I have left the final resolution to the
judgment of the Committee. Indeed, there are strong arguments to
be made for both abstention and abrogation, and the individual
comments from members of both this Committee and the Advisory
Committee on Appellate Rules have been evenly divided between these
options. I do have personal views on the ultimate policy choice,
but I have left these out of the memorandum. Instead, I have laid

L out the arguments on both sides, as fairly as I can.

Chief Judge Wallace has offered to send a "representative of
the Court," if requested. Judge Stotler's current inclination is

L not to request such a "representative" unless other members of the
Committee see a need.

L o I look forward to seeing you all in San Diego.

Very best regards,

Daniel R. Coquillette
Reporter,
Committee on Rules of Practice
and Procedure

L DRC:djw
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HARVARD LAW SCHOOL

CAMBRIDGE * MASSACHUSETTS 02138

L ~~~MEMORANDUM

TO: Committee on Rules of Practice and Procedure

FROM: Daniel R. Coquillette, Reporter

DATE: November 30, 1994

RE: Ninth Circuit Local Rule 22

K ~~~~~~~I. INTRODUCTION

On March 11, 1994, five attorneys general from capital
punishment states in the Ninth Circuit wrote to Chief JusticeL ~Rehnquist to challenge Ninth Circuit Local Rule 22 as
"inconsistent" with "Federal Law," pursuant to 28 U.S.C. § 331.
The matter was referred by the Chief Justice to the Standing

7 ~Committee on March 29, 1994 for "appropriate action."

At the Standing Committee meeting on June 24, 1994 it was
decided to offer all parties an opportunity to provide full

L ~information. The Attorneys General of Arizona, California, Nevada
and Oregon filed a printed brief on September 14, 1994 (the
"Brief") , and Chief Judge J. Clifford Wallace of the United StatesL ~Court of Appeals for the Ninth Circuit ("Ninth Circuit") filed a
reply on October 15, 1994 (the "Re-ply").

17 ~~At the same meeting, I was asked to prepare this writtenL ~summary and evaluation of the legal arguments presented, together
with a description of the Standing Committee's options.

II. SUMMARY

7 ~~The Brief requests that the Standing Committee recommend to
the Judicial Conference of the United States (the "Conference")
that Local Rule 22 of the Ninth Circuit, governing "death penalty

T ~cases," be abrogated or modified as "inconsistent" with "Federal
L.4 law" pursuant to the Conference's authority under 28 U.S.C. §331,

as amended on November 19, 1988. The Brief identifies nine grounds
for abrogation or modification, and these are discussed at length
below. My recommendation, following suggestions made by many
members of this Committee and the Advisory Committee on Appellate
Rules, "is that this, Committee should~ not set aside Local Rule 22 on

L~~~~~~~~~~~~~~
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policy grounds or for inconsistencies on which there are genuine
doubts and disagreement. Such matters should be resolved in favor
of the validity of the local rule Where, as in this case, the rule L
governs a matter of great importance and reflects many months of
negotiation, public comment and compromise.

Applying this standard, my conclusion is that seven of the
nine challenges in the Brief should be resolved in favor of the
rule. Two challenges, however, involve serious difficulties. The
provision of Local Rule 22 permitting a single judge to convene an
en banc hearing without a vote taken in that case of a majority of
the active circuit judges on its face violates 28 U.S.C. § 46(c),
and Fed. R. App. P. 35(a). Further, the provision of Local Rule 22 L
providing for automatic issuance of a certificate of probable cause
on first petitions (if the district court has failed to do so),
violates 28 U.S.C. §2253 as construed by the Supreme Court in
Barefoot v. Estelle, 463 U.S. 880, 892-893 (1983). To find these L
provisions consistent" with "Federal law" under 28 U.S.C. §331
would make the term "consistent" useless in the screening of local 7

rules, contrary to the clear mandate of the Congress in amending 28 L
U.S.C. §331 oni November 19, 1988.' See also 28 U.S.C. §2071

(c) ()(2) ._

This does not mean that the Standing Committee must recommend
abrogation or modification of Local Rule 22 to the Judicial
Conference. Section 331 states that the Conference "may modify or 7

abrogate any such rule found inconsistent . . . " Both the Brief L
and the Reply address the question of whether the Committee should
recommend abstention to the Conference and permit this controversy
to be resolved by litigation. In addition, the Advisory Committee

on Appellate Rules discussed this issue at its latest meeting in
Washington on October 27,,1994.

The arguments for and against abstention are set out at length
below. In the end, I would strongly recommend against unilateral
Conference modification of a rule that has such importance. The
only viable options are to abrogate the rule and send the matter L
back to the Ninth Circuit to prepare a new rule, or to abstain and
await a challenge through the courts. These two options represent
a major policy choice for the Committee and the Conference.

III. DISCUSSION

A. PROCEEDINGS AND RECORD

On February 14, 1994, the Ninth Circuit adopted Local Rule 22
pursuant to 28 U.S.C. § 2071 (originally codified as the Act of
March 2, 1793, ch. 22, § 7, 1 Stat. 335)., A full text of Local
Rule 22 is set out in the Appendix of the Brief, pages 1-12.

On March 11, 1994 the Attorney General of Washington wrote to

2



the Chief Justice of the United States in his capacity as Chairman
of the Judicial Conference requesting that "the Judicial Conference
of the United States exercise its statutory authority to modify and
abrogate . . . Local Rule 22, pursuant to,28 U.S.C. S§ 331, 2071
(c) (2) ." On the same day, this request was joined by the Attorneys
-General of Arizona, California, Nevada, and Oregon, all states

L within the jurisdiction of, the Ninth Circuit with capital
punishment.

On March 29, 1994 the Chief Justice answered these letters by
referring the matter to the Committee on Rules of Practice and
Procedure "for appropriate action." In turn, the Committee's
Chair, Judge Alicemarie H. Stotler, referred the matter to the
Advisory Committee on Appellate Rules ("Advisory Committee") for
guidance. The Advisory Committee had before it both the letter of
the Attorneys General of March 11, 1994 and a reply letter forL Chief Judge J. Clifford Wallace of the Ninth Circuit, dated April
12, 1994.

The Advisory Committee discussed the matter at length during
its April, 1994 meeting in Denver, Colorado. The Advisory
Committee took a number of "straw votes," which are recorded in the

7 Minutes of the Advisory Committee, April 25, 26, 1994.- Two
members, one from the Ninth Circuit and one from the Department of
Justice, abstained throughout and two more expressed concern that
the "materials presented . . . were not adequate to reach the meritL of the issues." (Minutes, 21). As a result, there was never a
majority vote of five out of eight for any proposition except for
one. The Advisory Committee did vote, 5 to 0 with 3 abstaining,
that both "standing votes" and "standing orders"t to convene en banc
courts and to issue certificates of probable clause must, at the
least, always be updated. This was termed the "dead hand" problem.
(See Minutes, 17, 2'0).

The matter was then discussed by the Committee on Rules of
Practice and Procedure at its meeting in Washington, D.C. on June

L 23-24, 1994. In light of the Advisory Committee's concern about
inadequate information and the expressed willingness of both the
Attorneys General and the Ninth Circuit to supplement the record
and provide "a full briefing on each of the issues", the Standing
Committee voted to permit the concerned parties a chance to provide
additional information and legal argument, land to postpone, full

F> . - consideration of the matter until the- Committee's meeting in San
L Diego on January 12-14, 1995. See Letter of Chief Judge J.

Clifford Wallace, March 28, 1994; Letter of the Attorneys General,
June 17, 1994; and Letter from Judge Stotler on behalf of theL., Standing Committee to the Attorneys General and Chief Judge
Wallace, August 1, 1994.

7 Subsequently, the Brief was submitted by the Attorneys General
of Arizona, California, Nevada and Oregon on September 14, 1994 and
the Reply was submitted by Chief Judge J. Clifford Wallace, on

3



October 15, 1994. In addition, a further discussion occurred at
the meeting of the Advisory Committee on Appellate Rules in
Washington on October 27, 1994, focusing solely on the issue of
whether abstention or abrogation was proper assuming, arquendo,
that Local Rule 22 was found to be "inconsistent" with "Federal
Law.'V (Minutes-ll-2l). The comments by individual members of the K
Advisory Committee were evenly divided between the two options. A V
vote was not'requested or taken.

B. CHALLENGES TO LOCAL RULE 22 APPROPRIATE FOR CONFERENCE ACTION

The two arguments raised by the Attorneys General set out
below establish an "inconsistency" with "Federal Law"']appropriate V
for Conference review pursuant to 28 U.S.C. § 331. Both involve an
issue that the!i Advisory Committee on Appellate Rules termed the K
"dead hand" problem, i.e.f putting a vote "on record" to L
automatically grant a certificate of probable cause or to grant
review en banc. (See Advisory Committee Minutes. April 25, 26,
1994, pages 17, 19- 20).' ['
1. Rule l122.-"'Violates the Maiority Vote Required to Determine
Whether An Appeal Should Be Heard En Banc" Contrary to 28 U.S.C. C
46 (c) and=TFed R. App. P., 35 (a). [Brief. 11-241

Federal law 28 U.S.C. S 46 (c) provides: C

'"(c) Capes and controversies shall be heard and
determined by a court or panel oflnot more than three
judgesl (except that the United States Court of Appeals [
for the Federal Circuit may sit in panels of more than
three judges if its rules so provide), unless a hearing
or rehearing before the court in banc is ordered by a
majority of the circuit judges of the circuit who are in
regular active service, or such number of judges as may
be prescribed in accordance with section 6 of Public Law -

95-486(95-486 (92 Stat. 1633) [28 USCS S 41 note], except K
that any senior circuit judge of 'the circuit shall be
eligible 'to participate, at his election and upon
designation and assignment pursuant to section 294(c) of [
this title [28 USCS S 294(c)] and the rules of the
circuit, as a member of an in banc court reviewing a
decision of panel of which such judge was a member." K

X [T]he local rule is a standing order by a single judge to
grant a certificate of probable cause in every first petition in a
death penalty case and, as such, the rule is subject to the same
"dead hand" problem noted in conjunction with the provision
permitting the convening of an en banc court on request of a single
judge." Minutes, 19.

4~~~~~~~~~~~~~~~[



Rule 35 (a), Fed. R. App. P. provides:

"Rule 35. Determination of Causes by the Court In Banc
L (a) When Hearing or Rehearing in Banc Will Be Ordered.

A majority of the circuit judges who are in regular
active service may order that an appeal or other

L proceeding be heard or reheard by the court of appeals in
banc. Such a hearing or rehearing is not favored and
ordinarily will not be ordered except (1) when
consideration by the full court is necessary to secure or
maintain uniformity of its decisions, or (2) when the
proceeding involves a question of exceptional
importance."

Both Title 28 and Rule 35 require a majority vote of circuit judges
who are in regular active service to obtain en banc review in any
particular case. The statute and the rule also emphasize the
exceptional nature of en banc review. Rule 35 states "such a
hearing or rehearing is not' favored and ordinarily will not be
ordered except (1) when consideration by a full court is necessary

L, to secure or maintain uniformity of its decisions or (2) where the
proceeding involves a question of exceptional importance."
(Emphasis added.) It is a matter of fact that there are many
hundreds of capital cases under review by courts within the Ninth
Circuit. There are 222 capital cases now pending on direct appeal
to the California Supreme Court alone. (Brief, 5). The mere fact
that a case, involves the death sentence, without more, does not
make it automatically "exceptional." See Barefoot v. Estelle, 463
U.S. 880, 892-893 (1983).

L Local Rule 22 provides, in relevant part:

7 (e) En banc Procedures Regarding Certificate of
Probable Cause and Stays of Execution.

r ~~~ ~~~~~* * *

L.,
(2) Any active judge of the court may request that

the en banc court review the panel's order. The request
shall be supported by a statement setting forth the
requesting judge's reasons why the order should be
vacated. Such a request for rehearing en banc shall
result in en banc review. The en banc court, if time

i, permits, may set a schedule in which other judges may
respond to the points made in the request for en banc

r11 review. The clerk shall notify the parties that the
L matter will receive en banc review, and will identify the

members of the en banc court."

r These provisions are defended by Chief Judge Wallace because
L Local Rule 22 itself was adopted by "a majority of the circuit

judges in regular active service. See Reply, 3-4. He argues that

5
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"[t]he statute does not require . . . that the ordering of an en
banc hearing always be by majority vote taken separately in each
individual case." Reply, 3.

The Attorneys General disagree and provide an extensive
legislative history of Section 46 (c) and a number of cases to
establish the contrary. Brief, 11-25. The Supreme Court itself
observed that "the decision whether to hear or rehear a case in
banc . . . can only be reached by voting," using the singular.
Moody v. Albemarle Paper Co., 417 U.S. 622, 626. More importantly,
both Rule 35 (a) and Section 46 (c) use the singular: "an appeal
or other proceeding" and "hearing or rehearing." Prior attempts to
circumvent Section 46, such as by allowing senior judges to sit
without statutory authorization, have been rigorously disapproved
by the Supreme Court. See United States v. American-Foreicfn
Steamship Corp., 363 U.S. 685, 689-91 (1960). Voting in advance
for a rule is not the same as deciding whether a particular case is
worthy of an en banc hearing on its particular facts and law.

2. Rule 22 "Eliminates the Statutory Role of Judicial Discretion
On Whether a Certificate of Probable Cause Should Issue," Contrary
to 28 U.S.C. ri 2253, [Brief, 27-31]

On March 10, 1908, Congress introduced the requirement of "a
certificate of probable cause" as a precondition for an appeal to
a court of appeals from a final order in a habeas corpus proceeding
arising from a state process. As the Attorneys General rightly
point out, this was to restrict " frivolous habeas appeals filed
for delay purposes." (Brief, page 28). See the extensive history
in Barefoot v. Estelle, 463 U.S. 880, 892 (1983). Federal law 28
U.S.C. §2253 now reads as follows:

"§ 2253. Appeal

In a habeas corpus proceeding before a circuit or
district judge, the final order shall be subject to
review, on appeal, by the court of appeals for the
circuit where the proceeding is had.

* * * *

An appeal may not be taken to the court of appeals from
the final order in a habeas corpus proceeding where the
detention complained of arises out of process issued by
a State court, unless the justice or judge who rendered
the order or a circuit justice or judge issues a
certificate of probable cause. (June 25, 1948, ch 646,
§ 1, 62 Stat. 967; May 24, 1949, ch 139, § 113, 63 Stat.
105; Oct. 31, 1951, ch 655, S 52, 65 Stat. 727.)."

6



The Supreme Court, in Barefoot v. Estelle, supra, emphasized that
a certificate of probable cause requires a determination on the
merits, and that the petitioner must make a "substantial showing of
the denial of [a] federal right."' Id., 463 U.S. at 893 (internal
quotation and citations omitted). Nor should the certificate issue
automatically in a capital case. "In a capital case, the nature of

L the penalty is a proper consideration in determining whether to
issue a certificate of probable cause, but the severity of the
penalty does not in itself suffice to warrant the automatic issuing
of a certificate." Id., 463 U.S. at 893 (internal quotation and
citation omitted.)

Local Rule 22 (3)(c) provides:

"(c) Stays of Execution and Certificate of Probable
Cause. On the first petition, if a certificate of
probable cause and a stay of execution have not been
entered by the district court or if the district court
has issued a stay of execution that will not continue in
effect pending the issuance of this court's mandate, upon

K application of the petitioner a certificate of probable
cause will be issued and a stay of execution will be
granted by the death penalty panel pending the issuance
of its mandate. When the panel affirms a denial or
reverses a grant of a first petition, it shall enter anr order staying the mandate pursuant to FR AP 41 (b) ."

On its face, the provision contradicts the provisions of 28 U.S.C.
§ 2253 and the language of Barefoot v. Estelle set out above. See
also Lozada v. Deeds, 498 U.S. 430, 421-32 (1991) and Gacy v. Pare,
24 F. 3d 887, 888 (7th Cir. 1994). The Honorable Frank H.
Easterbrook, a member of the Standing Committee, stated the issueL exactly in a letter to this Reporter:

"I understand the impetus behind both Local Rule 22-
3(c) and Local Rule 22-4(e) (2) to be that a sufficient

L number of judges on the court, after looking at the facts
and law, will vote for CPC, stay, and en banc hearing,
that the intermediate steps can be dispensed with, saving
time. This may be true as a matter of fact (especially
given the fact that a prisoner may seek a CPC and stay
from one judge after another until he finds one willing
to afford that relief), but it is an argument for a
change in the law rather than an argument that the local
rule complies with the law as it exists'.

Letter of October 4, 1994, page 5.

7
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C. CHALLENGES TO LOCAL RULE 22 NOT APPROPRIATE FOR CONFERENCE
ACTION

Federal law 28 U.S.C. §331 states that the Judicial Conference
"shall review rules' prescribed under section 2071 . . . for
consistency with Federal law." (emphasis added). This'duty is
mandatory, and',theverb is "shall".' The next sentence states that
the Judicial Conference"may modif y or abrogate any such rules so
reviewed found inconsistent in the course of-such a review.," flThis
is a discretionary power, and the verb is "may."

The different wording in the statute between the "review"
function of the Judicial Conference and its abrogation powers has
led to different standards in "reviewing"'local rules for suggested
improvements from what, would be appropriate for actual abrogation.
For example, to meet its mandatory statutory obligation to review
rules prescribed', under ,28` U.S.C., §2071", the Judicial Conference,
through th-e Standing Committee, established the Local Rules Piroject
in 1987. 2Th''isprolject has studied all civil local rules, and is
now studyingiall criminal local rules. Where local rules
"larguably!i'undercut unifokrmifederal rules, ;iior a 'federal statute, or
where,.-=such :lrule jutrep6,Eaifederal lawtunnscessarily the'Local
Rules Project has repommend eX r~eqonsid ratioi sturts or
circuit jUdicial counc11 is uner, 26USC 07lc()

But unila&erali ,abrogait~tion' or "modification of a,' rule by the
Judicial Conference under 28 U3.S.C. §i 331 is a different matter.
This is particularly true in a. case, such as this, where the L
challenged rule was the resilt of much negotiation and is of great
importance,.3 Here the, standard should be abrogation or
modification"qily when the rulers "inconsistency"' with a "Federal L
law" is direct and inescapable.

Applying this standard, the following steven challenges by the
Attorneys General do not warrant action bythe Judicial Conference.

1. Local Rule 22 "Will Likely Result in More Delay and
Liticration."' [Brief, 4-5],,

The Attorneys General Commence their arguments by noting theI~~~~~~~~~
"high, number of capital cases which will be subject to Ninth
Circuit Local Rule ?2" and their concern that the rule "may
adversely impact the judicial process'." They note the potential
for "more delay and litigation," particularly due to the likelihood
of more en banc reviews combined with the automatic issuance of

2 See Memorandum, Local Rules Project, January 3, 1992, [1
circulated March 30, 1994 to the Standing Committee.

3 See Minutes, Advisory Committee on Appellate Rules, L
October 27, 1994.
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certificates of probable cause on, a first habeas petition'. "If the
certificate of probable cause must be issued on a first habeas
petition (after a district court Judge has denied it) why should so
many appellate resources be expended to consider potentially
nonmeritorious appeals or issues?" Brief, 5.

As noted before, Judicial Conference review under 28 U.S.C.

§331 is limitedto "consistency with Federal law," not issues of
policy or empirical measures of efficiency. If the Judicial

L. Conference believes that, as, a policy matter, procedures in capital
cases could be better addressed by new and different uniform
federal rules, it can always initiate reforms through the Rules
Enabling Act procedures of-28 U.S.C., §2072-2074, commencing with
the Advisory Committee on Appellate Ruiles:s As Chief Judge Wallace
notes in his Reply,,,there whams ample opportunityto consider policy
arguments during the Ninth Circuit's own rule making process and
> "many, if not all, of the points raised by theAttorneys General
were addressed." Reply, pages 1-2.

2. Local Rule 22 "Constitutes 'An Exercise of
Lecislative Power' and Therefore Raises Separation of
Power Ouestions." [Brief, 5-7.]

The Attorneys General argue that Local Rule 22 "embodies
policy choices which only Congress can make." But Local Rule 22
was made pursuant to a Congressionally enacted scheme, 28 U.S.C.
§2071, which provides that "all courts established by Act of
Congress may ... prescribe rules for the conduct of their business"
so long as "such rules shall be consistent with Acts of Congress
and rules of practice and procedural prescribed under section 2072
of this title." 28 U.S.C. §2071. Local Rule 22 was made in a

- manner consistent with Rule 47 of the Federal Rules of Appellate
L - Procedure, which was enacted in turn pursuant to the Rules Enabling

Act, 28 U.S.C. §2072, §2073 and §2074. The mere fact that a
procedural rule affects substance does not make it invalid if it is
appropriately enacted under a Congressional mandate. 'SeeWalker v.
Armco Steel Corp., 4-46 U.S. 740, 752-53 (19b0); Hanna, v. Plumer,
380 U.S. 460, 472-73 (1965). Cf. I.N.S. v. Chadha, 46,2 U.S. 919,
952 (1983). To the extent Local Rule 22 conflicts with existing
federal statutes or uniform federal rules adopted under 28 U.S.C.
§2072, it violates U.,S.C. §2071 and/or Fed. R App. p. 47, and the
Judicial Conference may act under 28 U.S.C. §331. But this is all

L. done pursuant to Act of Congress. There is no "separation of
powers" question as a distinct issue.

3. Local Rule 22 "Permits Two Levels of En Banc Review
Contraryvto Federal Law." [Brief, 8>-12]

The AttorneyslGi eneral argue that Local Rule 22 violates 28
U.S.C. §4-6 (c) andi, Fed. R. App. P. 35 because it "permits the
possibility of two levels of en banc review: a 'limited' en banc
review consisting of 11 judges and a 'full' en banc review

i 9



consisting of all 28 active judges."

28 U.S.C. §46'(c) provides, in relevant part, as follows:

"Cases and controversies shall be heard and determined by
a court or panel of not more than threejudges... unless
a hearing or rehearing before the court in banc is r
ordered by a majority of circuit judges.'. A court in

banc shall consist! of all circuit -judges in regular
active service, or such' number ,of judges as may be

prescribed in accordance with 'secton 6 of Public Law 95- LJ
486 (82 $tat. 1633)"...

Public Law 95-482, §6, enacted in 198,?states in relevant -part: V
"IAny court of appeals having'more''than 15 active dges

may ,perform its en banc function by such number of
members of its en banc court as may be prescribed by rule
in the court of appeals."

The Attorneys General argue that the language and legislative a

history of ,these statutes "reveal that the Congress has authorized
only one opportunity for en banc review...I" (Brief, 8). The
primary argument for this position is the use of the singular "a
hearing or rehearing" in 28 U.S.c. §46(c) and'in Fed'.R.App. P. 35.

(Rule 35 reads, in relevant part, that "a majority of the circuit
judges .... may order that an appeal or other proceeding be heard or
reheard by the court of appeals in banc. Such a hearing or J
rehearing is not favored"..'")

Local Rule '22-4(3 (4)" provides that:

"(4) Any active judge may request a rehearing of the
decision of the en banc court by all the actives judges
of the court. If no lstay is in effect, such judge may

issue a temporary stay. The li-judge en banc court by
majority vote may vacate such a temporary stay', and there

will be no stay in effect unless a stay is granted'by the Li
full court."

While this provision does, indeed, permit two levels of "en banc" H
review, 'there is 'nothing in the "plain language" of 28 U.S.C.
§46('c), Pub.L.No. 95-485,'§6, 92 Stat. 1633 (1973), or Fed.R.App.
35 that prohibits this device. The'purpose of en banc review is to

maintain uniformity within the circuit'while allowing the -three
judge panel to efficiently hear the vast majority of cases. U.S.
v. American-Foreign S.S. Corp., 363T U.S. 685, 689-90 (1960).

Federal law 28 U.S.C. §46(c) "is simply a grant of power to order L

hearings or rehearings en banc . . .; [it] does not compel that
court to adopt any particular procedure governing the exercise of

trust power." Western Pacific Railroad Corp. v. Western Pacific L
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Railroad Co., 345 U.S. 247, 207 (1953).4
r

Nor does the legislative history provided by the Attorneys
General succeed in narrowing the'words in the statutes as enacted.
Judge Easterbrook correctly observes that:

"The brief not only chooses the least reliable form of
history -I statements by individual legislators -- but
also misinterprets it. Statements of the form "we have
not authorized more than one en banc court"i deal with the
question whether there may be administrative divisions:
for example, one group of judges hearing cases from
Mississippi, Texas, and Louisiana, and a second group
hearing cases from -Florida, StgAlabama, and Georgia.
Congress was to authorize administrative divisions for

F the Fifth Circuit'in 1980, preceding its split in 1982.
L The Ninth Circuit has not constituted internal divisions.

l Judge Easterbrook has advanced a second argument. For
example, it could be argued that sequential en banc hearings -- one
by the 11-judge panel and the second by a full complement of active

I judges violates 28 U.S.C. §46(c) because the 11-judge panel is a
Lea second "panel" in violation of the clause that "cases and

controversies shall be heard by a court or panel of. not more than
three judges."'28 U.S.C. 546(c). Easterbrook observes:

L.
"Although the argument is persuasive if it ends at this
point, another provision is pertinent. Even after an en

L banc court has filed its opinion and entered its
judgment, the losing party is entitled to file a petition
for rehearing. Fed. R. Ap. P. 40(a) gives the loser 14
days measured from the entry of Judgment, an event that
occurs after the ll-judge en banc sits. For the 11-judge
limited en banc does not "review" or "rehear" the 3-judge
panel's decision. That decision is vacated; the 11-judge
court hears a direct appeal from the decision of the
district court. When it is done, the 'loser may seek
rehearing. At this point,- the'court of appeals is

L entitled under' Pub. L. 95-482 to decide by local rule the
number of judges who will act on the petition for
rehearing. I do not see any textual obstacle to
prescribing that 11 judges will act on the initial en
banc decision but that all 28 will sit if rehearing is
granted. So long as rehearing of an en'banc decision is
allowed, the possibility of three decisions by'the court
of appeals (one by a panel, two by an en banc court) is
endemic. How many judges sit on each of the en banc
-stages is for the court to decide by local rule. Thus I

F think that the Ninth Circuit's rule is consistent with
law in this respect." (Letter to Reporter, October 4,
1994)
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To say that there may be only one "court" is not to say
how many times this court may revisit a given case,-or
how many judges sit on that court. (Letter to Reporter
October'4,- 1994)

In addition, this whole issue seems to be of little
significance in practice. As chief Judge Wallace notes "since the
adoption of Ninth Circuit Rule 35-3 in 1982 [providing 11-judge en
banc review) only one judge reqjuest f or full-court review has been

made, and that was withdrawn. A full-courtreview has never been
approved." _Reply, 3. All in all, this challenge. to Local Rule 22

does not establish acea;lear ,cut violation of statutory language or
policy',and appears to be of ro practical importance. .

4 ,Local "Rule 22 Authorizes Stays of Execution inNon-
'Vu 'Habeas -Cases "Contrar to The Anti-Inj unction Act"

'2.8 U.S.C. Z22831. ['Bief 25S27]

The Attorneys General argue that Local Rule 22 violates
federal law because it "permits the. use of established habeas
corpus stays and procedures for non-habeas corpus proceedings." L)
Brief, 25.. They refer specifically to Local Rule 22-1 which
states: 'n

"The following rules apply to all proceedings within the
jurisdiction of this court in: ... (b) any related civil

proceedings challenging the conviction or sentence of F
death, or` .the time, place, or manner of execution, as
being in violation of federal law, including proceedings
filed byl-the prisoner or by someone else on his or her C

behatlf.!''

In general, federal court stays of state court proceedings are
prohibited by the Anti-Injunction Act, 28 U.S.C. §2283, which F
provides:. '

"A court of the United States may not grant an injunction F
to stay proceedings in a state court except. as expressly
authorized by Act of Congress, or where necessary in aid
of its jurisdiction, or, to protect or effectuate its
judgments."

The Attorneys General acknowledge that 28 U.S.C. §2251 authorize
federal stays in habeas corpus proceedings, but assert that Local
Rule 22 violates the Anti-Injunction Act to the extent it applies
to "any related civil proceedings." (Brief, 25). F

Chief Judge Wallace replies that the purpose of Local Rule 22-
1(6) is not to increase authorized stays, but to prevent extension
of stays. F

"Our intent in referring related civil proceedings to the
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death penalty panel is to prevent obstructive delays by
making sure that civil attacks on pending executions will
be handled by the panel already intimately familiar with
the case. This change in our rules came about as a
result of the Harris litigation, in which a district
judge issued a stay of execution in a related civil class
action proceeding. Normal review of that stay would have
taken longer than it did under the death penalty rules.
The three-judge panel's previous experience and the en
banc court's preparedness ensure fairness both to the
litigants and to the state."

(Reply, 5)

The Anti-Injunction Act, 28 U.S.C, §2283, refers only to stays
of "proceedings in a state court." It could be argued that a stay
for execution does not stay a "court proceeding," but enjoins
executive action.5 A better argument is that 42 U.S.C. § 1983, the
Civil Rights Act, provides a separate federal statutory
justification for stays against a state judicial process. See
Mitchum v. Foster, 407 U.S. 225,; 242-43 (1972). Indeed, it was a
civil rights action which was brought at the last minute in the
Harris case. See Gomez v. United States District Court for the
Northern Distract of California, 503 U.S. , 112 S.Ct. 1652, 1653
(1992)'. Defendants' Ihwyers attempt to "play off ! civil rights
actions, pursuant to 42 U.S..C. S 1983, against habeas actions,
pursuant to 28 U.S.C. §254, by arguing that §2254 deals only with
"custody" and that execution is not "custody." Thus atcivil rights
action under 42 U.S.C. §1983 is appropriate.

; This distinction is only "arguable". With regard to the
predecessor_,of the current Anti-Injunction Statute, the Supreme
Court held that: "It applies alike to action by the court and by
its ministerial officers; applies not only to an execution issued
on a judgment, but to any proceeding supplemental or ancillary
taken with a view to making the suit or judgment effective." Hill
v. Martin,,296 U.S. 393, 403 (1935). Further, in more recent
cases, circuit courtshave held that it applies to executions of
judgments against defendants. Sge,,e.a., Jos. L. Muscarelle, Inc.
V. Central Iron "Mfg. Co., C.A.3 (N.J.) 1964, 328 F.2d 791

I--} (injunction against execution or any other proceeding to enforce
state judgment is forbidden as well 'as one against prosecution of
state litigation to obtain judgment); Golden Dawn Shops, Inc. v.

LI Department of HousinQ and Urban Development, D.C.PPa.1971, 333
F.Supp. 874 (§,2283 applies 'to enforcement "of state -court
judgments).

See e.g., Preiser v. Rodriguez, 411 U.S. 475 (1973)
(challenge to fact or duration of confinement wrongly brought under

go the Civil Rights Act and should have been brought under S 2254);
Fielding v. LeFevre, 548 F.2d 1102 (1977) (challenge to sentence

13



Under these conditions,, it is reasonable to assign both 28
U.S.C. § 2254 and 42 U.S.C. S§1983 actions to the same panel
operating under the'same rule. Wherethe conflict with'the plain F
wording of 28 U.S.C. S2283' is arguable, the Judicial Conference
should not interfere.

5,. LocaiRule 22' ",Exceedsthe Authority Of A Sincrle E
Circuit Judc~e to Stay A'State Court Proceedin"'and
thus "Violates the Anti-Iniunction Act." [Brief', 34- f

The Attorneys General also argue that Local Rule 22 violates
the Anti-Injunction Act (28 U.S.C. §2283),, because "the stay
authority under,',the local rule exceeds the authority to a single
circuit judge to act in habeas cases considered on appeal" and
there is jno tlother "statutory authority ,, .................................................... to i ,'tustify this
unprecedented ~ hbroad power for singlecircuit judges to stay state
court proceedings" UBrief, 34.

Local. Rul 22-1(b), 22-4(d)(5), 22-'4(e)(3) and 22-4(e)(4)
permits sifntl-` judges who are notion the death penalty panel or
special 'eni Hbac panel to 'issue stays undercertain cond"itions... The

Attorneys, General argue that these ,ljudges are not "a justice or
judge befortdwhom a`hbabeas corpus proceeding is pending" under 28
U.cS. C.22 U, . Thus, there ,is a violation of the Anti-Injunction
Act, 28' U..C §22 83.

Chief Judge Wallace disagrees:

"Contrary to the suggestion of the Attorneys General,
Ninth. Circuit Rule 22 does not grant substantial
authority for single-judge stays during litigation on
subsequent petitions. Instead, our rules make the need
for asingle-judge temporary stay to preserve the status
quo unnecessary except in the extraordinary situation
wherethe three-judge panel and, the already'selected en
banccourt are unavailable, or have not yet ruled,_and J
execution isimminent. The judge issuing such a temporary
stay in these rare instances is ohe entitled to vote on
the, question ,of full-court review of the habeas matter
pending before the court; he or she is therefore a judge
"before whom a habeas "corpus, proceeding is pending"
withinthe meaning dof, 28 U.S.C. §2251. The death penalty
panel and the en banc courtretayin full control over the

based on potential abuse in prison wrongly brought under §2254 and Hi
should have been ,brought under Civil Rights Act). This incongruity
with the statutory law provides an opportunity for prisoners and
their attorneys to bring actions under the broader equitable
standards of the Civil Rights Act. 42 U.S.C. § 1983; See Mitchum
V. Foster, 407 U.S. 225, 242 (1972).
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L
case and have the authority to vacate the temporary -stay
by majority vote."

(Reply, 7)

Assuming that 28 U.S. §2283 applies to stays of executions, as
well as "proceedings in a state court," the Attorneys General still
fail to establish a clear violation of federal law. As discussed
before, 28 U.S.C. §2251 does constitute an exception to the Anti-
Injunction Act. See Ex Parte Royall, 117 U.S. 241, 248-49 (1886);
Mitchum v. Foster, 407 U.S. 225, 234-35 (1972). The relevant
section of 28 U.S.C. §2251 reads as follows:

"A justice or judge of the United States before whom a
habeas corpus proceeding is pending, may, before-final
judgment or after final judgment of discharge, or pending

E appeal, stay any proceeding against the person detained
in any State court or by or under the authority o'f any
State for any matter involved in the habeas corpus
proceeding."

It certainly can be argued, as Chief Judge Wallace does, that
"[t]he Judge issuing such a temporary stay in these rare instances
[under Local Rule 22-4(d)(5)] is one entitled to vote on the
question of full-court review in the habeas matter pending before
the court..." [Reply, 7]. "[H]e or she is therefore a judge

F 'before whom a habeas corpus proceeding is pending' within the
L meaning of 28 U.S.C. §2251." [Reply, 7]. Thus there would be

sufficient "express authority" under 28 U.S.C. §2251 to provide an
exception to the Anti-Injunction Act. See Alexander v. UnitedL States, 173 F.2d 865, 866 (9th Cir. 1949); Demosthenes v. Baal, 495
U.S. 731, 737 (1990).

Furthermore, the Supreme Court has recently expanded the power
L of a single district court judge to issue a stay by holding that a

petition for habeas corpus is pending as soon as the prisoner
petitions for counsel. The Court also noted that this power was
not in conflict with the Anti-Injunction Act (28 U.S.C. §2283).
See McFarland v. Scott, 114 S.Ct. 2568, 2573 (1994). It is also
worth noting that, Local Rule 22 limits single judge stays to

L specific situations, such as when an application for a certificate
of probable cause is presented to a judge not on the panel or when
execution is imminent and the en banc panel has not yet, been
selected. Local Rule 22-4(d)(5), (e)(3). Where broader power is
given in 22-4(e)(4), the stay may be vacated by 11-judge en banc
court. Given McFarland ruling and the limited nature of these
Local Rule 22 provisions, this is not an "inconsistency with
"Federal law" worthy of abrogation under 28 U.S.C.7

7 This all assumes that the single-judge stays are not
authorized by Fod.R.App.P.8. While this Reporter agrees with the
Attorneys General's argument that these stays exceed Rule 8
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6. Rule 22 "Eliminates Judicial Discretion Concerning
the Issuance of a Stay of the Mandate Contrary to
Fed. R. APP. P. 41 (b)" [Brief 31-33].'

Fed. R. App. P. Rule 41 (b) states, in relevant part:

"(b) Stay of mandate pending application for certiorari.-
- A stay of "the mandate pending' application to the
Supreme Court for a writ 'o'f certiorari jy be g*rahted
upon motion, reasonable notice of which shall be given to
all parties. The stay shaljl' not exceed 30 days unless
the period is extended for' cause shown. If during the
period of the stay there is'iled with' the clerk of the
court of appeals al notice' from the clerk of the Supreme
Court that the partyl bto has'ob aine'd the stay has filed
a pettioh feor the writ in that court, the,'stay shall
continue until fi iadispos-itin by, theSupreme :Court." J

1' I I ,Ps i frl-(e-mphasis added)

The Attorneys Generals' argue that because Rule 41(b) uses the word
"may," a local rule must not remove that'discretion in a particular
class of cases. ''Local Rule 22-3(c)'requires that "when the [death
penalty] panel affirms a' denial orreverses a grant of "a first K
petition, it shall enter an order staying'the mandate pursuant to
FRAP 41(b.)." (emphasis added)'. 'Chief Judge Wallace explains,
"[Olur rule requiring an automatic stay 'of the mandate in all'first
petitins ensures that the court will' have adequate 1time to
complete its review process and to 'allow the parties to petition
the Supreme Court for review. t (Reply, lpage 7) ' '

The Attorneys Generals' challenge to the automatic stay is
similar to their challenge to the 'automatic issuance of a
certificate of probable cause. See Section B(2) supra. 'But this is
not such a clear cut inconsistency It can be argued that Local L
Rule 22 simply 'fills in a gapin Rule 41(b)" by specifying how
discretion will be exercised in certain, ases. We do not have in
this case a clear legislative history to the contrary, Unlike the
legislative history that underlies the 28 U.S.C. §2253' "'certificate
of probable cause" requirement. Nor Is th, ere a direct conflict
with Supreme Court language, suchas the conflict with!Barefoot v.
Estelle, supra,. as t'o automatic certificates of probable' cause.
Indeed , there 'is some authority for the proposition that stays
should be issued in'all capital are'as"subject to direct review by
the Supreme Court. See Mcbonald v. Miis'souri, 464 U.S. 1306, 1307 K
(1984). In all even this is not, as clear an inconsistency as

(Brief, 34, n.33), here is another "arguable basis" for the
relevant provision in Local Rule 22. As for the argument that
single'judge stays violate the Anti-Injunction Act to the extent
that they concern non-habeas "related" civil proceedings, see the
discussion atsection 4, supra.
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those described in Section B, supra.

7. Local Rule 22 "Countenances Ex Parte Communications
Contrary to Federal Practice" [Brief, 38-40]

The Attorneys General argue that Local Rule 22-4(d)(5)
"countenances ex parte communications . . . when an execution is

'imminent."' They maintain that "[q]uite simpply,,if a stay is to
be issued, the State should first have an opportunity to be'heard
on the matter." Brief, 38-39. ' While they argue that this is

"contrary to federal standards," no direct federal statutory or
rule conflicts are cited. Brief, 39-40.

Chief Judge Wallace replies by emphasizing that all motions
for stays presented, to. a single judge, must be referred to the
special death penalty panel except when "execution is imminent" and
the panel has not yet made ,a decision. "Indeed, the rule was
drafted to address the concerns that arose in the Harris
litigation, by making it clear 'that such [ex parte] communications

L. should not take place,, and that the matter will be refetred to the
assigned panel if counsel a ttempts to do so." [Reply, 7_88

Local Rule 22,-4(d)(5) provides as follows:

"(5), If ,an application for a certificate of probable
cause or a motion for a stay of execution is presented to
a judge of thiscourt not on the panel rather than the
Clerk of Court of Appeals, that judge shall refer thie
application or the motion to the clerk for determination
by the panel, unless the execution is imminent. If an
execution is imminent and the panel has not yet
determined whether to grant a stay pending final
disposition of the appeal, any judge, oof ,the court may
issue a temporary stay of al scheduled execution. Any
judge or judges who6issue a''temporary'stay of execution
shall immediately notify the, clerk and the> panel of such

L action. By majority vote the panel may vacate such a
stay of executidn."'

8 Chief Judge Wallace further notes:
"Since revising the rules to incorporate related

civil proceedings, our death penalty cases have proceeded
smoothly. Review of the histories of all of the capital
matters before this court since adoption of the rules
indicates the efficacy of the rules. In no instance has

L a party convinced -an off-panel judge to stay an
execution. See Clark v. Lewis and Wells v. Arave, supra;
see also Brewer v. Lewis, 989 F.2d 1021 (9th Cir. 1993);

L. Mason v. Vasquez, 5 F.3d 1220 (9th Cir. 1993); Campbell
v. Wood, No., 94-99004 (unpublished order, May 26, 1994)."
Reply, 8.
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This provision was developed in the context of the Ninth

Circuit's existing Local Rule 27-3, which reads as follows.

"Rule 27-3. Emergency Motions,

If a movant certifies that to avoid irreparable harm K
relieRf is needed in, less than 21 days, the motion -shall
be governed, by the, following requirements'

(1) ,before filing the 'motion, the movant shall K
make ievery practicable effort to notify the Clerk

' qnd opposing, counsel',, antoserve the motion, at
the earliest possible 'time.

() the, motion shall be ,filed with the Clerk in
San Francisco; u nless counsel for the movant
certifies thatl Greolief is required on the day -the
motion isfiled or-"the 'next day,' and 'that counsel
has not been dilat'ory ihtseeking it. In 'such case,
te o ti'o'np aay' be IfiJ xld in "a division'al clerk's
officepr, 'ifi he~ Is no o ce in the di-strict

5it Ah , an i~iy dualI circuit j ,udge., Courhsel mustJ
aWlso transmIt a cy bI tI Emotion, by overnight
mail del~ivery,- to',the Clerk in San Francisco.

If it appears that gie or nex day relief is
not necessary, orj' it appears in acase not involving
imminent Iexecuti~, of aI sentene df death that Counsel
has been dilatory' ;Fri re'qi 'relief, the 'moving party
will be Idspes t Kin

(3)' Any'm ti under this'gule shallohave a cover

page , be n e l "Emergenicdy Motion nder

'-u (it MI,, Wt ' el+O'nhe, "tap er anicffc

Cir le to of the casen.';
A (ertifici) of ounsel fori ethe, ovaMI, ItIed

parties werenotfie .an whtetthy hae

[eei si(4)rcuitf''R'e 27-3 reliePsoughtin11' sthe' foiow ths

cover pIe [~l~sh I I office

a aql rebel nhdatrixot for the parties;

district m shpwi ~eLxience and -nature oful
the cI iJ-ei$ Land
notifcatio When an h counself forthe other ."
parties were notiie and whether they have
been ser, ed with the motion; or, of not 2
n otif ed nd seryed, 'why that iwas not dlone.

(4) If i (Cthe rha elief sodhe t in t 6ie motion was
available in' the dirt cormotion shall
state whether, allll ~ru dacdin support
thereof in ths 1 6eesu Itd to the
district court, and 11f nt wh te mion should
not be rtemanided or dpnl-d"

Both Local' I~l 24d)()~dLocal IRule 27-3 provide for
notificatioon se'ptheearlilest 'possible time."

notfcationl to7 ppoIn tl'horporat~ed by, Loc'alirule 22-

4 (d) (2) ("Counsel shall iadhere' t Circuit Pule 27-3 'regarding
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L
emergency motion, except to the extent it may be inconsistent with
these rules.") Handling emergency matters ex parte, with
notification to opposing counsel and service of papers filed as
soon as possible, , is very different from confidential
communications between one, party and the court. The former is a
long standing practice of most courts, and rules like Local Rule
27-3 are quite common. Under local Rule 22, which incorporates
Local Rule 27-3 standards of notice and service at Local Rule 22-
4(d)(2), ex parte communications are actually disfavored. A judge
not on the panel may only stay an execution when it, is imminent and
when the panel has not decided. Such a judge must notify the panel
and clerk immediately, and the stay may be vacated by a majority
vote of the~ panel. Local Rule 22-4(d) (5). There is an obligation
to make.Rlevery practicable effort to notify the clerk of opposing
counsel, and to serve the motion, at the earliest possible time."
Local Rule 22-4(d) (2)., To -the extent that ex parte, communications

L are a by-product of the, emergency motion procedure in Local Rule
2,2, they are unavoidable.;i

D. JUDICIAL CONFERENCE OPTIONS PURSUANT TO 28 U.S.C. ,
331 (AS AMENDED NOV. 19. 1988).

The Attorneys General urge that the. Judicial Conference
"modify or abrogate" Local Rule 22 pursuant to its statutory powers
under 28 U.S.C.,:§331 as amended by Congress on ,November 19, 1988.
By letter of March 29, 1994,,the Chief Justice of the United States
referred the issue to,.this Standing Committee "for appropriate

7 action." This,"appropriate action" should be in the form of a
LJ recommendation to the Judicial Conference.1

There are four possible recommendations:
| 1. that Local Rule 22 is not "inconsistent with

Federal Law" within the meaning of 28 U.S.C. §331,
2. that Local Rule 22 is "inconsistent" and should be

"modified,"
3. that Local Rule 22 is "inconsistent" and should be

"abrogated";
4. that Local Rule 22 is "inconsistent," but the

Judicial Conference should abstain and have the matter
resolved by litigation.

As indicated before, it is this Reporter's opinion that Local
Rule 22 is "inconsistent" with Federal Law in two specific ways
that would justify Conference action under 28 U.S.C. §331: 1) it
violates the majority vote requirement to determine whether an
appeal should ,be held en banc as established by 28 U.S.C. §46(c)
and Fed. R. App.,P. 35(a); and 2) it requires an automatic issuance
of a certificate of probable cause' contrary to 28 U.S.C. §2253.
See the extensive discussion at Section B, supra. The Standing
Committee may. ralso find other "inconsistencies." In particular,
three members.P of the Advi-sory Committee on Appellate Rules
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disagreed with this Reporter's analysis above and found that Local
Rule 22 also violated"28 U'.S.C.- §41(c) and Fed.R.App. P. 35 because
it permits the possibility of two levels ,of en banc review. See
Section C (3), supra; Minutes , Advisory -Committe on Appellate
Rules, April 25 & 26, 1994', pp. 14-16. t Given the Judicial
Conference's mandatory duty to review local rules under 28 U.S.C,.
§331 and the analogous statutory duties of the judicial councils of
the circuits, it would be" unfortunate if the words "inconsistent
with Federal law" became so weak a standard as, to be meaningless.
See 28 U.S.C. §2071(c) (1) ran'd (c) (2).i'

Once an'',"inconsistency"' is tfound, the Standing Committee MAY
recommend 'modifying or abrogating th6eb Rule, as requested by thel
Attorneys Genera.a There is a certai'nappeal to modification" if
the "ll"inconsistency found is relatively narrow. For example, Judge
E'asjter~brok ho s been most 1helpf' in imaking tpracical suggestion
about show' lthe' Ninth TCircuiti could+ cure the inconsistencies
identified by this Reporter. In his words l:

"There are ways consistent with the statute and
rules to accommodat9 the considerations l that led the
Ninth Circuit to adopt the questionablee' OeVices-,,in Local
Rule 22. Without trying to offer a comprehensive catalog
of options, I 'suggest two obvious ones.

First, the Ninth Circuit, could assign all,
applications for CPC's [Certificate lcF Probable 'Cause]
and stays lto a l standing panel for ixnmdiate review. If,
as the court's' adoption of Local Rule 22-3(c) implies,
all or almost all of the judges, are likely to issue CPCs
and stays, then this procedure will have the same
practical effect as Local Rule -22-(c)1,,, in terms of both
speed and 'outcome, without contradicii ng any statutory or
rule.

Similarly, the Ninth Circuit could expedite the
decision whether to hear a case [en band by adopting a
negative option device. Any judge could call for, a vote
on a suggestion of rehearing en banc.' Unless within 48
hours a majority of the court registered votes against:
rehearing, the case would be set for a limited en banc.
I do not think that the negative-option device is
inconsistent with judicial duty. Thesiuprjeme -Court uses
it to decide which cases will be heard' (unless a 'justice
puts a case on the discuss list, certiorari is denied
automatically); every court of appeals, uses it to
initiate the en banc process (unless an active judge
requests a vote, the petition is denied); many 'circuits
use it to count votes on rehearing (usually with a
positive-option presumption: unless a jiudge votes -for
rehearing en lbanc! within X days, he'I is treated as
opposed). On receiving a request for rehearing en banc,
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K is a judge must examine the papers and decide. The
negative-option device allows that decision to be
communicated by silence, but it is a decision
nonetheless. The deadline may be made-as short as the
court of appeals thinks prudent."

,,Letter to Reporter, October 4, 1994.

But while it may be useful to communicate these suggestions to

the Ninth Circuit, neither Judge Easterbrook nor this Reporter
would suggestthat the Judicial Conference make such modifications

L unilaterally. At the last meeting of the Advisory Committee on
Appellate Rules on October 27-29,, 1994, it was emphasized that
Local Rule 22 was the result of long and complex discussion within
the Ninth Circuit. This has been confirmed by Chief Judge Wallace.
Reply, 1-2,? 8-9. 'If only one aspect of this carefully worked out
arrangement is set aside, the entire rule should be returned to the
Ninth Circuit for redrafting.

The Attorneys General raise three arguments asito why this
Standing Committee should recommend that the Judicial Conference

L, exercise its authority to abrogate Local Rule 22,1and not abstain.
First, they argue the 'Conferencer is a "new foru*n for review of
local rules" deliberately created by -Congress with this type of

L case in mind. Brief, 2-3. If the, Conference does not exercise the
power granted by Congress, it will frustrate Congress', legitimate
objectiv~es. Second, "(e]leventh hour litigation has, regrettably
become tooN common in capital cases, during which,1 a local rule
challenge would likely tarise." Brief, 3. Third,& "-[t]his detached
process also avoids the circumstances where a federal court must be
required to rule on the legal validity of its own local rules."
Brief, 3.-

There are also strong arguments the other way. ILegally, the
Standing Committee could recommend that the Judicial Conference
abstain from either modification or abrogation. Federal law 28
U.S.C. §331 requires that the Judicial Conference review local
rules prescribed under 28 U.S.C. §2071 for consistency with
Federal Law." The words used are "shall review" (emphasis added).
But as to modification or abrogation, the word used is "may". "Ther Judicial Conference may modify or abrogate any such rule so
reviewed found inconsistent in the course of such a review." 28
U.S.C. §2071 (emphasis added).

L Abstention was urged by several members of the Advisory
Committee on Appellate rules at its latest meeting on October 27-
29, 1994, in Washington. It was pointed out that Local Rule 22 was
not a "typical local rule," and that the Ninth Circuit's problem
with the death sentence was "simply extraordinary." The practical
problems are unusual because of the large size of the court, andr the political issues involved are particularly inflammatory. Chief

L Judge Wallace describes these problems in his Reply, 1-2, 8-9.
There have been many other accounts. See, for example, Hon. John
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T. Noonan, Sr., "Horses of the Night,: Harris v. Vasauez,t 45

Stanford Law Review 1111 (1993); Hon. William C. Canby, "Conscience
and Consistency:, Foreword to Breakin! the Banc: The Common-Law

Process in the Large Appellate Court," ("[T].he Ninth Circuit has

become a vast judicial experiment, and it is one that simply must

be made to work. . .) 23 Ariz. St. L. J. 913, 914 (1991) Arthur D.

Hellman,/, "Breaking the Banc: The_ Common-Law Process in the,,Large L

Appellate Court,"' 23 Ariz.,, St. L.J. 915 (1991) ; Evan Caminker &
ErwinChemer, nsky, "The LawlessExecution of Robert Alton Harris,."

102 Yale L.3. 225 (1992); and Steven G. Calabresi & Gary Lawson,
"Equityand Hierarchy: Reflections&of the Harris Execution," 102

Yale L. J., 255 (1992),,

In Iaodition, seVeral members of the,,.Advisory Committee on -

Appellate RuJl s TandJjuOLdge Patrick E. Higginbotham, Chairmanr of the
Advisory Committee on Civil Rules, are of the strong opinion that _

resolution by abstention would be preferable. Capital cases under
Local Rule ,,T2,2 are freqquent.- They point out this is, aparticularly
controver~sialilase better suited to litigation in, a , regular

adjudicatory lsetting. It has also been arguedthat the ultimate 4

decision should4;be made by the Supreme Courlt itselfl in light of its
holdings jqnl[Barefoot v. Estelle, 403-U.S. 880 (1983), Vasquez v.
Harris, 503 U,.-,S.l , 112 S. Ct.t 1713 - (1992); In re Blodqett 502
U.S. ,, l11.2,$Sa Ct. 674 (1992);'Gomez v.United ,States District

Court'l[for theiNorthern District of California 503 U.S. ,l L2
S.Ct. 1652 (1§9192),; and McFalrlandr v. Scott, 114 S,.,Ctl. 2568[ (l19_4)1.
Finally, it 'is obvious ~that the interests of petitioners ,havernjot Pt
yet been represente din thits debate. r^ -

., ~ nted~ ,in ,, ' .
Nevertheless, the case for abstention remains controversial. L

At their October,27-29, 1994 meeting in Washington, an equal number
of members of the Advisory Committee on Appellate Rules expressed
the strong view that abrogation is required for the reasons
expressed by the Attorneys General in their Brief. This is a
difficult "judgment call" for the Standing Committee rand the
Judicial Conferlence. K

2
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TO: Honorable Alicemarie Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

FROM: Honorable James K Logan, Chair
Advisory Committee on Appellate Rules

DATE: December 8, 1994

The Advisory Committee on Appellate Rules is not presenting any items
that require Standing Committee action. Part II of this report summarizes current
committee projects. More detailed information about committee activity may be
found in the draft minutes of the Advisory Committee's October meeting and in
the committee's docket, both of which are attached to this report.

I. ACTION ITEMS

The Advisory Committee on Appellate Rules is not presenting any items
that require Standing Committee action. At its October meeting the Advisory
Committee approved amendments to four rules. In light of the numerous changes
to the appellate rules currently in the pipeline, however, the Advisory Committee
decided that it would be undesirable to publish any additional amendments at this
time. Rather than submit the proposed changes to the Standing Committee at
this meeting, the Advisory Committee decided to submit the rules to the Style
Subcommittee for its review. The Advisory Committee will assess the Style
Subcommittee's recommendations at the Advisory Committee's spring meeting
and submit the rules to the Standing Committee at some later time.
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II. INFORMATION ITEMS P

A Three dy exension following se by mail

Fed. R. App. P. 26(c) says that when a party is required or permitted to act
within a prescribed time after service of a paper upon the party, three days are I
added to the prescribed period if service was by mail. A similar provision is
contained in Civil Rule 6(e), Criminal Rule 45(e), and Bankruptcy Rule 9006(f).
At the June 1994 Standing Committee meeting a member of the Committee
suggested that all these rules be amended to change "three days" to 'five days"
because there are frequent delays in mail delivery. The Standing Committee
asked each of the advisory comnmittees to consider the suggestion and to report its K
views at the January 1995 Standing Committee meeting.

After a brief discussion the Advisory Committee on Appellate Rules voted 7
to recommend no change. By the time of the FRAP Committee's late October
meeting all of the other advisory committees had reached a similar conclusion
and, as a consequence, the discussion was very brief. The fact that a court of
appeals has the ability to enlarge, for good cause, all time periods effected by
Rule 26(c) probably was, howeverjllthe determining factor.

B. Approved Rule Changes

As indicated above, amendments to four rules were approved by the
Advisory Committee at its October meeting. The Advisory Committee is not
requesting action on any of these proposals. A summary of the changes is
included for informational purposes. L

1. Rule 26.1 [
For purposes of assisting a judge in determining whether he or she

should recuse himself or herself from a case, Rule 26.1 currently requires a [7

non-governmental corporate party to disclose affiliated corporations. A
Specifically the rule requires the party to name "all parent companies,
subsidiaries (except wholly-owned subsidiaries), and affiliates that have
issued shares to the public." L

The Committee determined that disclosure of subsidiaries or 7,
brother/sister corporations is not necessary. There is only a remote L
possibility that a judgment for or against a corporate party would affect a
shareholder of a subsidiary or a brother/sister corporation in a way that
would bias the shareholder. Therefore, a judge's ownership of an interest
in a subsidiary or brother/sister corporation should not disqualify the judge
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from hearing the case.,

The Committee will recommend that Rule 26.1 require disclosure
only of a parent corporation and any stockholders that are publicly held
companies owning 10% or more of the stock of the party.

K 2. Rule 29

Rule 29 governs amicus briefs. The Local Rules Project providedK: the impetus for amendment of this rule. TheIproposed amendments do the
following:

a. require that the brief accompany a motion for leave to file
the brief;

b. specify which of the items required by Rule 28 should be
included in an amicus brief;

c. establish a page limit for an amicus brief; and
d. prohibit the filing of a reply brief by an amicus.

3. Rule 35

L Rule 35 governs in banc proceedings. Several changes have been
approved.

a. Rule 35 currently lists two criteria that can lead to the grantL of an in banc hearing. They are: 1) consideration by the full
court is needed to secure or maintain uniformity of the
court's decisions with those of the United States Supreme

L Court or with the circuit's own decisions; 2) the case involves
a "question of exceptional importance." The amendment

7 identifies the existence of an intercircuit conflict as a factor
L that may lead a court to conclude that the case involves a

question of "exceptional importance." Specifically, if the
panel decision creates a conflict or maintains a conflict

L. created only by a decision of the same circuit, the case may
involve a question of "exceptional importance."

b. Rule 35 currently contains no length limits. The amendments
provide that a petition for a hearing or rehearing in banc
may not exceed 15 pages.

c. A petition for in banc consideration must begin with aL statement concisely demonstrating that the case meets the
criteria for in banc consideration.

d. Language is added to make it clear that a senior judge or a
judge sitting by designation may not call for a vote on a
request for rehearing in banc unless such a judge was a
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member of the panel whose decision is sought to be 7
reviewed.

4. Rule 41

Rule 41 governs the issuance of a mandate and the staying of a
mandate. Several amendments have been approved.

a. Rule 41 is currently silent about when a mandate is effective.
At the request of the Solicitor General the Advisory
Committee has approved an amendment stating that a
mandate is effective when it is issued.

b. Another amendment provides that the mandate may not issue
while 'a motion for a stay of mandate is pending.

c. Rule 41 currently provides that a stay of mandate pending
the filing of a petition for a writ of certiorari cannot exceed
30 days unless the period isended for cause shown. The L
almendmnents would cphange the presumptive period to 90
days. A court of appeals remains free to specify a shorter
period for any reason.

C. Style Revisions

The Style Subcommittee prepared draft revisions of Appellate Rules 1-23.
At the Advisory Committee's October meeting the Committee reviewed all 23
rules and in many instances the Advisory Committee suggested further
amendment or return to the existing language. A marked copy showing the
Advisory Committee's recommendations is attached to the minutes of the October
meeting which are attached to this report. It is likely that the Style Subcommittee
will want to discuss some of the Advisory Committee's recommendations.

The Advisory Committee compiled a list of substantive questions that arose
during its discussions of the revised rules. Some of those substantive questions
will need to be resolved prior to publication of the rules. In other instances the
Committee Note simply will need to identify an ambiguity in the existing rule and
note that the language of t he revised rule adopts one of the possible
interpretations of the existing language and request comments upon the
Committee's decision.

The Style Subcommittee is working on the remaining rules. At its spring
meeting the Advisory Committee will consider as many of the revised rules as
possible. In view of the need to review the rules currently published and the 7
comments on'those rules, it is doubtful that the Advisory Committee will be able
to complete even its initial review of Rules 2448 at the spring meeting. In as
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7, much as the initial review brings to light substantive issues that need resolution,
the earliest that the Advisory Committee could be in a position to present the
entire packet of Rules to the Standing Committee would be January 1996. EvenL that may be optimistic.

r" III. MINUTES AND COMMITTEE DOCKET

The reporter's draft of the minutes of the Advisory Committee's October
meeting are attached to this report. These minutes have not yet been approved
by the Advisory Committee. The committee's docket, showing the current status
of its projects, is also attached.
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L. RALPH MECHAMDIRECTOR ~UNITE~j~TA MI~ COURTSL Lo RALPH MECHAM U M T 4 @ S S;C;Q I RTS JOHN K. RABIEJ

.RET e CHIEF. RULES COMMITTEE
CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCIATE DIRECTOR

i7 December 13, 1994

MEMORANDUM TO THE COMMITTEE ON RULES OF PRACTICE AND
PROCEDURE

SUBJECT: Federal Rules of Appellate Procedure -- Revised For Style

The Advisory Counmittee on Appellate Rules has reviewed the Style
Subcommittees draft of Rules 1-23 of the Federal Rules of Appellate Procedure. The
Rules Committee Support Office has on file a marked copy showing the advisory
committee's recommendations. If you would like a copy contact Anne Rustin at (202)K. 273-1820.

_
John K. Rabiej
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DRAFT
MlNUTSt OF THE MEETING

OF THE ADVISORY COMMITTEE ON APPELLATE RULES
OCTOBER 25, 26, & 27, 1994

Judge James K. Logan called the meeting to order at 8:30 am. in the
'L Conference Center of the Thurgood Marshall Federal Judiciary Building in

Washington, D.C. In addition to Judge Logan, the Committee Chair, the
following Committee members were present: Judge Danny Boggs, Judge Will L
Garwood, Judge Alex Kozinski, Mr. Michael Meehan, Mr. Luther Munford, Mr.
John Charles Thomas, and Judge Stephen Williams. Mr. Robert Kopp attended
the entire meeting on behalf of Solicitor General Days who was himself present
for a portion of Thursday afternoon. Judge Grady Jolly, whose term on the
Committee had just expired, was present. Mr. Robert Hoecker, the former Clerk

I of the Tenth Circuit and the newly named Circuit Executive for that circuit,
attended on behalf of the clerks. Professor Daniel Coquillette, the Reporter for
the Standing Committee was present, along with Professor Mooney, the Reporter

L. for the Advisory Committee. Mr. Peter McCabe - the Secretary, Mr. John Rabiej
- Chief of the Rules Support Office, and Mr. Robert P. Deyling, all of the
Administrative Office, were present along with Ms. Judith McKenna of the
Federal Judicial Center and Mr. Joseph Spaniol.

Judge Logan welcomed the new members and announced that items D and
L E on the agenda would be delayed until the afternoon when the Solicitor General

would be able to join the Committee.

Judge Logan made introductory remarks for the benefit of the new
members about the Committee's work. He noted that the impetus for much of
the Committee's recent work came from the Department of Justice and the
national law firms both of which have been urging a return to truly uniform
federal practice and the elimination of local rules. The other impetus has been
the Local Rules Project that was established by the Standing Committee to study

L local rules and which has urged, among other measures, uniform numbering of
local rules, elimination of any local rule that conflicts with the national rules or
that merely repeats provisions in the national rules.

Judge Logan noted that the Advisory Committee has tried to add to the
national rules some of the ideas that were developed by the circuits and included
in the local circuit rules. The Advisory Committee's aims were twofold: to
improve the national rules and to eliminate the need for local rules on those
topics. The Advisory Committee has now reached a point where most of the
changes proposed as a result of the Local Rules -Project have been considered.

Judge Logan stated that the next step will be a systematic simplification of
the language used in all of the rules. Significant work has already been done on
the civil rules by the Style Subcommittee of the Standing Committee and by the



Advisory Committee on Civil Rules. The Style Subcommittee had completed its
first draft revision of Rules 1-23 of the appellate rules and those revisions were on
the agenda for consideration by the Advisory Committee at the meeting. Judge
Logan stated that the Standing Committee hopes that the restyled version of the
Appellate Rules will be the first set of restyled rules to be published for public
consideration.

Minutes

Judge Logan turned to the first item on the agenda, approval of the
minutes of the April meeting. The minutes were approved as written. There was,
however, a brief return to the discussion initiated at the April meeting about the
content of the minutes. The minutes of the April meeting do not attribute
comments made during the meeting to any particular member. One member
stated that he believes speakers should be identified by name. Another member
pointed out that the omission of names may be noticeable simply because this
Committee's minutes are more detailed than those of the other advisory
committees. The minutes of other advisory committee meetings do not include as
detailed a record of committee discussion and, therefore, do not attribute remarks
to individual members. There was consensus that detailed minutes are helpful to
the committee. It was pointed out that the meetings are open to the public and
that anyone who desires to know the position of individual members is free to
attend the meetings. A compromise position was proposed: comments would not
be attributable to individual members but votes would be attributed to individuals
by name. It was agreed, however, that the reporter would prepare the minutes of
this meeting without any names attached either to comments or votes. Mr. Rabiej
promised to provide the committee members with samples of other committees'
minutes and the Committee agreed to put the topic on the agenda for a fuller
discussion at a future meeting.

Standing Committee

The Reporter summarized the action taken by the Standing Committee at
its June meeting with regard to proposed amendments to the appellate rules.

The Advisory Committee presented 5 new or amended rules to the
Standing Committee with a request that those rules be forwarded to the Judicial
Conference for consideration; they were Fed. R. App. P. 4(a)(4), 8, 10, and 47,
and proposed new Rule 49. Rules 4(a)(4), 8, and 10 were approved without
change. The Standing Committee amended Rule 47, dealing with local rules, by
adding a sanctions limitation back into subdivision (b). The Advisory Committee
had concluded that in light of other post-publication amendments recommended
by the Advisory Committee the sanctions limitation was unnecessary. The
Standing Committee decided to reinsert it believing that it would do no harm and
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would make the limitation explicit. Rule 47 as amended was approved for
submission to the Judicial Conference. The Standing Committee decided not to
go forward with Rule 49, dealing with technical amendments, or its corollaries in
the other sets of rules.

The Advisory Committee recommended publication of 6 rules, Fed. R.
App. P. 21, 25, 26, 27, 28, and 32. Rules 21, 25, and 32 were actually requests for

f. republication because substantial changes had been made following their
L. publication in November 1993. The Standing Committee approved publication of

all six rules having first made changes in Rules 25, 26, and 32.

-In Rule 25, the proposed amendment' published in November 1993 had
provided that in order to file a brief or appendix using the mailbox rule, the brief
or appendix must be mailed by first-class 'mail. In light of the public comments,
the Advisory Committee proposed further' amendment of the rule so that the
mailbox rule applies when a brief or' appendix is delivered to an "equally reliable
commercial carrier." The Standing Committee deleted the word "equally" from
"equally reliable commercial carrier." In addition, the Standing Committee made
amendments in the subparagraph dealing with electronic filing, so that the

L language would be consistent with amendments proposed by the bankruptcy
committee.

The proposed amendment to Rule 26 makes the'three' day extension for
respondinglto a document served by mail 'also applicable when the docment is
served by an "equally reliable commercial carrier." As with Rule 25, the Standing
Committee deleted the word "equally."

When considering the amendment to Rule 25, the Standing Committee
discussed the adequacy of the three day extension provided when a party must act
within'a specified time measured from the date of service and service is
accomplished by mail. The Standing Committee asked each of the advisory
committees to cnsider expanding the three days to five days. That issue became
Item 94-1 on the Advisory Committee's docket and was'on the agenda for the
October meeting.

The proposed amendments to Rule 32 deal primarily with typeface issues.
The Standing Committee made some minor amendments both in the language of
the rule and in the Committee Note and then approved Rule 32 for publication.

Item 91-24, Amicus Briefs

The proposal to amend- Rule 29 grew out of the Local Rules Project. In its
response to the Local Rules Project Report, the fifth circuit suggested that theL
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Advisory Committee consider amending Rule 29 to:
1. specify 1which of the items required, by Rule 28 should be included in

an amicus brief;
2. establish a page limit; and
3. permit an amicus brief to be filed later than the brief of the party

supported I , '

The fifth circuit believes that permitting later filing of an amicus brief eliminates
needless repetition in the amicus brief of the party's arguments.

At the Advisory Committee'sSeptember ,1993 meeting, the Committee
accepted the fifth circuit's first two recommendations, but rejected the third. In C
addition the Commtteedecided to include language sinilar to that in Sup.f Ct. R.
37.1, iidicating that an amicus ibrief will be permitted only when the amicus will
bring information Sto the cot that has , not already been presented by the parties.
The Committee lso dded1 to linserttllangge similar to thatjin Sup. Ct. hi 37.4L
in order to pr~ovide 1the cortowitch some st$andards !for grantingleave to fe an
amicus befan4 a party with !aguide ,for faming a motion for leavei ole. n C
light of those Odecisions, thqe, jeRporoer had prepared a knew draf t he L,
Committees onsderaon." ''

One member recomended eliminating the rule altogether or limiting its
application to teccal matters such as length. He noted that the Supreme Court
receives mWelles.ci sbriefs but they are not as comnon in the courts of appeals. m
He furthertatduk te would not requite a motion for leave to file an amicus
brief. The briny st actcomhpa he motioon andas a pr acical matter the vcourts
rarely refuse t le an amis brief.

Two members favored retention of the motion. The privilege of, filing an
amicus briefican be abused. It can become a way to file a longer brief; a party
convinces a friend, to File an amicus brief inorderC to present arguments that the
party wants to 'advance but is unwilling to give space to in the party's own brief.
Another member noted that preparation of the motion may help the drafter to
crystallize the reasons for the amicus brief.

A member noted that this motion, like any other, requires a response.
Until the court responds, the parties do not know whether the amicus brief has
been accepted and do not know whether they must respond to the arguments
advanced by the amicus.

Another member noted, that the language in proposed subdivision 29(a),
language modeled on Sup. Ct. R. 37.1, could be read as creating a standard that
a clerk's office has responsibility for enforcing. He suggested that if the language
is retained it should be, more cautionary or advisory in tone. Another member
noted that, it is difficult for an amicus of a court of appeals to honestly state that
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the amicus will not discuss matters discussed by the party. Such a representation
is more easily made at the Supreme Court because the party has already briefed
and argued the case at the court of appeals and the amicus knows the arguments'-
that will be advanced by the party.

Judge Logan noted that some revision of Rule 29 is desirable in order to
eliminate some of the matters covered by local rules and to specify the contents of
an amicus brief. Two issues had emerged from the discussion so far:

L 1. should the rule include precatory language, similar to that in Sup.
Ct. R. 37.1, stating that the role of an amicus is to bring matters to

2. the attention of the court that are not presented by the parties; and
L 2. should the rule require a motion for leave to file an amicus brief.

Judge Logan asked the Committee to focus on the first question, whether
proposed subdivision 29(a) should be retained, and if so, whether it should be
modified. The draft read as follows:

(a) In generaL-An amicus curiae brief should bring relevant matter
to the attention of the court which has not already been brought to its

C~ attention by the parties.

One member expressed general approval but suggested that the provision
should be amended to permit an amicus brief to discuss matters not brought to
the court's attention by the parties, or not adequately elaborated upon by the
parties. Another member pointed out that in order for an amicus to make that
determination, the amicus brief would have to be filed later than the party's brief
and such later filing had been rejected by the Committee at its previous meeting.
Another member indicated that ordinarily there is a level of coordination between
the party and the amicus that would permit an amicus to make the "not
adequately elaborated" determination.

7 Another member stated that if 29(a) were truly precatory it would be
X acceptable, but if it could be interpreted as imposing a requirement, it would be

problematic. When the government files an amicus brief, it cannot coordinate
with a party and could not make the representation "required" by 29(a). Another

L member pointed out, however, that the government has a right to file an amicus
brief and could not be precluded from doing so as a result of 29(a).

Judge Logan asked the Committee to vote on retention of a provision
similar in nature to 29(a). A motion to eliminate subdivision (a) and to move the
language into the note was made and seconded. Five members voted to eliminate
any such provision; three voted to retain it.

Judge Logan then asked the Committee to turn its attention to the motion
question.
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A member moved that the Committee eliminate the motion requirement
and substitute an attorney's certificate that the brief is not filed for purposes of
delay but to assist the court. He stated that it typically takes one week to get a
response to the motion and the opposing party remains uncertain during that time
whether there is a need to respond to the arguments raised by the amicus. The
motion was seconded.

During discussion other members questioned whether elimination of the
motion requirement entitles everyone to file an amicus brief. Several members
felt that the motion requirement is important because it provides the court with a
measure of control.

The motion failed by a vote of 4 to 3.

Having decided to retain a motion for leave to file, a member suggested
eliminating the requirement in draft Rule 29(c)(2), that the motion state "the facts
or arguments that have not been, or reasons for believing that they will not be,
adequately presented by the parties, and the relevancy of those facts or arguments
to the disposition of the case." The member suggested substituting language from
an earlier draft that would require the motion to state "the reasons why an amicus
brief is desirable."

It was pointed out that it would be helpful to include as specific a
statement as possible about what makes an amicus brief desirable. Although it
was agreed that a variety of reasons in addition to those mentioned in (c)(2) may
make an arnicus brief desirable, specificity helps practitioners know what should
be in the motion.

A motion was made and seconded to substitute the following language for
that in paragraph (c)(2) of the draft:

(c)(2) the reasons why an amicus brief is desirable and the relevance of
the matters asserted to the disposition of the case.

The motion passed unanimously.

With regard to subdivision (d), dealing with the contents and form of an
amicus brief, a motion was made to add a requirement that the brief include "a
concise statement of the identity of the amicus and its interest in the case." The
requirement would become (d)(2). It was pointed out that although a statement
of its interest is required in an amicus's motion for leave to file, the members of
panel in the case will not necessarily have the motion. The motion was seconded
and passed unanimously.

A motion was made to delete the word "only" on line 30 of the draft. The
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sentence in question stated that "[w]ith respect to Rule 28, an amicus brief must
include only the following . ." The word "only" is ambiguous. It is unclear

'17 whether the list establishes the minimum required items, or whether it establishes
both the minimum and the maximum items. The motion was seconded and
passed by a vote of 7 to 1. The member who opposed the deletion believes that
the word established both minimum and maximum contents and that deletion of
the word "only" would eliminate uniformity.

Subdivision (d) of the draft, at lines 26-29, included a provision requiring
the cover of an amicus brief to "identify the party or parties supported or indicate
whether the brief supports affirmance or reversal" A motion was made to change
the second "or" to "and." The stated reason for the motion was to promote
uniformity. The motion was seconded but defeated with 2 votes in favor and 6 in
opposition.

To coordinate the length limitation with Rule 32, and to make frequent
L amendment of Rule 29 unnecessary, a motion was made to change the length

limitation from 20 pages to one-half the length of a principal brief as specified in
Rule 32. The motion was seconded and unanimously approved. If Rules 32 and
28, which are currently published for comment, are not approved, subdivision (e)
should be reexamined.

Subdivision (f) of the draft, deals with the time for filing an amicus brief; it
provides that the brief must be filed within the time allowed the party supported,
or if the amicus does not support either party, within the time allowed the
appellant. When the previous drafts were discussed by the Committee, it
accepted that approach. The Committee had rejected the fifth circuit's practice of
allowing later filing because it results in extending the time for filing responsive

LJ briefs. For example, if an amicus supporting the appellant files a brief 15 days
after the appellant, the time for filing the appellee's brief does not begin to run
until the filing of the amicus brief.

A motion to accept subdivision (f) as drafted was made and seconded. TheLry motion passed by a vote of 6 to 2.

Subdivision (h) of the draft provides that "[a] motion of an amicus curiae
to participate in the oral argument will be granted only for extraordinary reasons."

LI A member suggested that the Committee Note should indicate that if a party is
willing to share its argument time with an amicus, the court may permit the
amicus to argue without "extraordinary reasons." An amicus would still need to
file a motion seeking court approval, but the motion would not need to show
extraordinary circumstances. Another member observed that such a rule makes it
possible for an amicus to exert inappropriate pressure on a party to share its time.
The Committee consensus was to make no change in either the language of the
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rule or the note.

Approval of the rule as amended was moved, seconded, and unanimously
approved.

In light of the large number of appellate rules currently in the pipeline at
various stages of development, the Committee decided that it would not submit
the rule to the Standing Committee at the January 1995 meeting. Rather, the
Committee decided to submit the amended draft to the Style Subcommittee for its
review and take up the Style Subcommittee's suggestions at the spring meeting. A
request for publication will be made some time after the spring meeting.

The meeting recessed from noon until 1:15 p.m.

Ninth Circuit Local Rule on Death Cases

At the beginning of the afternoon session Professor Coquillette
summarized the status of the ninth circuit local rule on death penalty procedures.
On March 11, 1994, five attorneys general from capital states in the ninth circuit
wrote to Chief Justice Rehnquist claiming that the new ninth circuit procedures
for death penalty cases conflict with federal law. The attorneys general requested
that the Judicial Conference use its statutory authority to modify or abrogate
circuit rules that are inconsistent with federal law.

The Chief Justice referred the matter to the Standing Committee, which in
turn referred the matter to the Advisory Committee on Appellate Rules. The
Advisory Committee report of its April deliberations on the issues was submitted
to the Standing Committee and considered at its June meeting. At that meeting,
the Standing Committee made no decision on the merits of the issues. Instead,
the Standing Committee decided to invite both the states attorneys general and
the ninth circuit to submit briefs elaborating on their positions. The Standing
Committee will consider the issues at the January meeting.

Professor Coquillette stated that the Standing Committee would appreciate
guidance about the appropriate response to a possible determination that one or
more provisions of the ninth circuit rule are inconsistent with federal law.
Professor Coquillette stated that there are three possible responses; the Standing
Committee may recommend to the Judicial Conference that it: 1) modify the rule
to make it consistent with federal law; 2) abrogate the entire rule or the
inconsistent provisions; or 3) take no action. Professor Coquillette believes that
the third option is available because the statute says that the Judicial Conference
"may" modify or abrogate. 28 U.S.C. § 331.
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A member of the Advisory Committee indicated that he reads the statutory
language as requiring the Judicial Conference to either "modify or abrogate" a
circuit rule, once the Conference determines that the rule is inconsistent with
federal law. Another member disagreed; that member believes that the statutory
language permits the Judicial Conference to abstain from acting. He noted that
the Judicial Conference is not a court and that if it abrogates a circuit rule there
is no review by the Supreme Court. Because the Judicial Conference is not a
court before which parties appear, it is not presented with the sort of in depth
research and argument that is typical of the adversary process. He believes that
the questions can and should be litigated and in that context the issues can be
presented to the Supreme Court.-,_:,

Professor Coquillette invited the members of the Advisory Committee to
write to him with their recommendations for the Standing Committee.

Item 93-5. Rule 26.1

Fed. R. App. P. 26.1 requires a corporate party to file a statement
"identifying all parent companies, subsidiaries (except wholly-owned subsidiaries),
and affiliates that have issued shares to the public." At the Committee's April
meeting, Mr. Spaniol noted that although the language of Rule 26.1 had been
patterned after the Supreme Court Rule, the Supreme Court had recently
amended its rule to omit references to "affiliates." As a result of Mr. Spaniol's
observation, the Committee determined that it would reconsider the propriety of
requiring disclosure of "affiliates."

As a preliminary matter, one of the Committee members asked whether
the scope of the rule should be broader; it does not require disclosure of all
matters that are cause for recusal under the statute. Some of the circuit rules
require disclosure of anyone who has a financial interest in the case. The
Reporter indicated that during the process of developing Rule 26.1, the Advisory
Committee approved a rather broad draft and circulated it to the circuits. Several
circuits had strongly negative reactions to the broad rule. As a result, the
Advisory Committee promulgated a rule that requires bare-bones disclosure. The
Committee Note indicates that the Advisory Committee realizes that some circuits
may wish to require more complete disclosure.

Another member spoke in support of the limited disclosure required by
Rule 26.1. It would impose a serious burden to require a party to certify that it
has identified all persons who may have a financial interest in the outcome of the
case. A corporate party, however, is in a position to know who it controls and by
whom it is controlled and it is reasonable to require the party to disclose that
information.
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Another member spoke in support of an even narrower rule than current
Rule 26.1; in his opinion the seventh circuit provision dealing with corporate
affiliates is narrower but sufficient. The rule need only require disclosure of
corporations that may be adversely affected by a decision in the case. The
seventh circuit rule requires a corporate party or amicus to disclose its parent
corporation and a list of stockholders which are publicly held companies owning
10% or more of the stock of the party or amicus. That disclosure is appropriate;
if a judge owns stock in a parent corporation of the litigant, the judge has an
interest in the litigant. The other disclosures required by the current federal rule
and many of the circuit rules, however, seem unnecessary. For example,
disclosure of subsidiaries may be unnecessary. If the litigant is a part parent of a
corporation in which the judge may own stock, the possibility is quite remote that
the judge might be biased by the fact that the judge and the litigant are co-owners
of a corporation. Similarly, that a judge owns stock in a brother or sister
corporation of the litigant is unlikely to create any bias. In short, it may be
appropriate to eliminate not only the term affiliate but also the term subsidiaries.

Another member posed a hypothetical that illustrated the possibility of an
ethical problem arising from participation of a judge in a case if the judge owns
stock in a corporation which is under common control with a party to the case. A
judge owns 20% of Joe's Barber Shop; the other 80% is owned by Barber Shops
Inc.. Barber Shops Inc. also owns 80% of Mary's Barber Shop. If Mary's Barber
Shop is the litigant and is awarded judgment, 80% of that will accrue to the
benefit of Barber Shops Inc. Although Barber Shops Inc. does not owe Joe's
Barber Shop any of that money, does the fact the Barber Shops Inc. is wealthier
effect Joe's Barber Shop and its shareholders (one of whom is the judge in the
case)? Does the fact that the judge's co-owner could be richer as the result of the
litigation mean that the judge should recuse himself or herself? It might because
if Joe's Barber Shop needs cash at some point in the future, Barber Shops Inc.
may be in a better position to provide the cash if Mary's Barber Shop is awarded
a substantial judgment.

Another member pointed out that what is striking about the hypothetical is
that the ownership interests are large and in such cases the judge is likely to be
aware of the ownership interests and the disclosure statement would not be
necessary to make the judge aware of his or her potential interest. In the typical
case the ownership interests of shareholders are minuscule and the impact of a
judgment for or against a brother or sister corporation would be negligible upon a
judge shareholder.

Another member indicated that the purpose of the rule is to address clear-
cut interests. The party's certificate cannot address all possible problems such as
persons who are contemplating purchases of interests, etc.
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A motion was made and seconded to weave the seventh circuit solution
into the rule and to eliminate disclosure of subsidiaries and affiliates. It was
pointed out that there may be political reaction to what may be perceived as a
narrowing of the disclosure. In response, it was suggested that the Committee
Note should explain the change, indicating that a person who owns stock in a

L subsidiary or an affiliate is not affected by judgment for or against the parent.
The publication period provides an opportunity to gauge the public reaction to the
proposal.

Specifically the motion was to amend Rule 26.1 to read as follows:
Any non-governmental corporate party in a civil or bankruptcy case,

or agency review proceeding and any non-governmental corporate
defendant in a criminal case must file a statement identifying its parent
corporation, if any, and a list of stockholders which are publicly held
companies owning 10% or more of the stock of the party.

L The motion passed by a vote of 6 to 2.

Although the seventh circuit rule requires an amicus that is a corporation
to file a similar statement, the Committee decided to treat the amicus question in

L. Rule 29. Specifically, a motion was made to amend draft Rule 29(d) to indicate
that "an amicus brief must comply with Rule 32 and, if a non-governmental
corporation, file a disclosure statement like that required of a party in Rule 26.1."
The motion was seconded and passed unanimously.

Item 93-10. Rule 26.1

At one of the Advisory Committee's recent meetings, the question of the
L applicability of Rule 26.1 to trade associations was raised. The language of Fed.

R. App. P. 26.1 does not address the trade association question. The current rule
requires only that a "corporate" party disclose its parent, subsidiaries and affiliates.
Under the current rule, a trade association would be required to make disclosure
only if it is incorporated and even then it typically would not have anything to
disclose; a trade association does not have a parent and the association's members
are not subsidiaries or affiliates in the ordinary sense of those words.

Given the decisions just approved under item 93-5, that the only disclosures
required are those involving financial interest and, more specifically, only
disclosure of parent corporations, the consensus was that no change is needed.

I6- Item 94-1. Rule 26(c)

Fed. R. App. P. 26(c) provides that when the time for action is measured
from the date of service and service is accomplished by mailing, three days are



added to the time period. At its June 1994 meeting the Standing Committee
asked each of the advisory committees to consider whether the three day
extension' should be changed to a five day extension because of frequent delays in
mail delivery.

The Reporter indicated that the bankruptcy, civil, and criminal advisory
committees have all recommended retaining the three day rule. A motion was
made to recommend no change. The motion was seconded and passed
unanimously.,

Item 92-8. Sanctions C

Mr. Alan Morrison had written to the Committee asking it to reexamine
Rule 38 and consider additional amendments. 'A subcommittee had been
appointed to consider Mr. Morrison's suggestion and to monitor the sanctions
question generally.

Judge Boggs, the chair of the subcommittee, reported that about a year and
a half ago the subcommittee agreed that in light of the uncertain future of Rule
11 and the proposed changes in Rule 38 regarding notice and opportunity to
respond before imposition of sanctions, no firther amendment of Rule 38 was
advisable at the time. In addition there had been an inquiry by then Chief Judge
Breyer asking whether the amendment requiring notice and comment would make
court chastisement of counsel too'difficult. The Committee responded to that
inquiry indicating that there are several means of chastisement that would not
require notice and comment.

Since that time the subcommittee has continued to monitor the sanctions
area and nothing has transpired that has caused the subcommittee members to F
change their minds about the need for further amendment of Rule 38.

Mr. Morrison wrote to the Committee again in October 1994. Essentially,
he argued that because litigation is uncertain and the Supreme Court sometimes
rules contrary to virtually all courts that have previously considered an issue,
litigation should seldom be classified as frivolous. Judge Boggs indicated that the
subcommittee has not been persuaded that Rule 38 should be reinstated as an
action item at this time.

Mr. Morrison offered to come to the Committee to speak about the issue.
Judge Logan proposed that the subcommittee be continued, that Rule 38 be V
placed on the agenda for the next meeting, and "that Mr. Morrison be invited to L
attend the meeting and make a presentation. The Committee consensus was that
in light of the amendment of Rule 38 scheduled to become efctive on December C
1, 1994, (an amendment that provides significant new protection for those who
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might be sanctioned) the subcommittee should continue to monitor Rule 38 but
that it would be premature to provide Mr. Morrison a hearing at the next
meeting.

Judge Logan asked the subcommittee to run a computer search of the
17LI cases under Rule 38 and determine whether there are any current problems. The

Reporter indicated that she would provide the subcommittee with her background
research on the question of frivolous appeals. Judge Logan asked the

Lo subcommittee to submit its report at the fall 1995 meeting.

Item 93-11. Draft Opinions

Justice Peterson of the Oregon Supreme Court wrote to the Committee
P suggesting that the appellate rules be amended to permit a party to include, as an

appendix to the party's brief, a draft opinion. After a brief discussion of the
proposal, there was a motion to take no further action on the proposal. The
motion was seconded and unanimously approved.

Item 94-2. Prohibiting Citation to
Appellate Decisions that Lack a Clear

Recitation of Jurisdiction

William Leighton, Esq. wrote to Mr. McCabe suggesting' that the appellate
rules be amended toprohibit citation in a brief to an appellate decision that does
not clearly recite the applicable basis for federal court jurisdiction. After brief
discussion of the proposal there was a motion to take no further action on the
proposal. The motion was seconded and unanimously approved.

Items 91-25 and 92-4. In Banc Proceedings

Solicitor General Prew Days joined the Committee for discussion of these
items and Judge Logan invited him to, address the Committee.

Solicitor General Days stated that both he and his predecessor had
to proposed amending Rule 35 so that intercircuit conflict would be made an explicit

ground for granting an in banc hearing. Between July 1,, 1993 and June 30, 1994,
there were 160 cases in which a federal government'agency or division
recommended that the government file a suggestion for rehearing in banc. (There
were in excess of 500 matters in which the preliminary recommendation was not
to request a rehearing in banc.) Of the 160 cases in which an agency
recommended requesting a rehearing in banc, the Solicitor General approved the
filing of a suggestion for rehearing in banc in only 51% of the cases. A rehearing
in banc was granted in approximately 25% of the cases in which suggestions were
filed. There were five circuits that did not grant any of the petitions. The
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Department of Justice realizes that it should not routinely petition for a rehearing
in banc but the department is in a better position than perhaps any other litigant
in the country to have an overview of the problem of intercircuit conflicts.
Solicitor General Days believes that some conflicts can be avoided by granting an
in banc rehearing; if a conflict is avoided, later Supreme Court intervention is,
unnecessary.

Intercircuit conflicts create problems not only for the Department of
Justice but also for the Judici sem as a whole. Interciciit conflicts create the
impression that a party's rights depend upon the circt in whic he or shoe
litigates. Intercircuit conflicts alsocreate upward pressure to hear cases in the
Supreme Court And additional ltilgation, around the country.

Solicitor General' Days stated' that he' proposed amendment simply makes
explicit a matterht is iypart ofa ciui's rent deliberative process. In
many instances, the existenceo an interircitlict, oprthe'fact, that a panel's
decision would create an intercirct conflct, lea6ls a ciicuit to treat the case as
one of 'exceptional importance" and to grant a rehlearing inbanc. Several circuits
make it clear in their o , rul fha J rf s are a special concern
and may lead to the grantin of ' herig x' ut it would be helpful to
litigants to make- that clear in th naional rule. tie proposal would not make it
mandatory to convene an in banc, court., ,

The Repoe's meoadu pre p ared for, the ers e iieeting included two
drafts. Draft onereated it fist as grounds for, finding that a
proceeding involves a question H "excptl importance." Draft two treated
intercircuit confliot as a seaa te otegof cases as to which in banc review may
be appropriate. A membe ofteCmitee noted thiat draft two might be read
as more mandatory than datasked which draft he preferred,
Solicitor General Daysexpressxeda slit eferen fo r draft two He, further
stated he had not thoughit ,thalraft two createrd an mression thatan in banc
hearing might be mandatory, d eit would be satsfactory.

One member noted that some judges in Whi ircuit only vote for an in banc
hearing when there is a conflict within' the circuit'. lIn such an instance, those
judges feel compelled by the language of Rule 35, to vote for a rehearing in banc.
If Rule 35 is amended, as suggested,,,in draft two,'to 'make intercircuit conflict a K
distinct ground for granting an in banc heaing, it ilikely to have a similar impact
and to increase the number of cases 'in wich an in banc'hearing is granted. The
member then asked whether the likelioobI of a rehearing in banc would create
pressure for a panel to simply follow the Itad of ih& other crcuits that have
already addressed the issue. Li other raise the stakes
when a circuit is confronted by an issueonlwhich another circuit has already
ruled, and perhaps impede the development of the~law?
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Two members expressed a preference for draft one because maling
intercircuit conflict one subset of cases of "exceptional importance" does not
create an impression that the granting of a rehearing in banc is "mandatory"
whenever there is such a conflict; whereas, draft two, which makes intercircuit
conflict a separate grounds for granting a rehearing in banc, might create such an
impression.

Another member stated his opposition to draft one because he thought that
it might result in the narrowing of the range of cases that will be considered of
exceptional importance.

A motion to work with draft one was made and seconded. The motion
passed by a vote of six to one.

The discussion then turned to the fact that the draft states that a case may
present a question of exceptional importance if the panel decision conflicts with
the decision of another federal court of appeals. But a rehearing in banc is truly
useful only when the panel decision creates an intercircuit conflict. In such a
case, the in banc court may prevent the creation of a conflict. When a panel
decision does not create a conflict but simply joins one side of an already existing
conflict, a rehearing in banc cannot avoid the conflict. It was pointed out,
however, that when a conflict was created by a pre-existing decision of the same
circuit, the second decision in that circuit which persists in the conflict may also
be a strong candidate for a rehearing in banc.

A motion was made to amend lines 31-39 of draft one to read as follows:
A proceeding may present a question of exceptional importance if it
involves an issue as to which the panel decision conflicts with the
authoritative decisions of every other federal court of appeals that
has addressed the issue (citation to the conflicting case or cases is
required).

The word "authoritative" was used rather than "published" because in some circuits
unpublished opinions may be treated as authoritative. It was noted that the
language of the rule encompasses both a case in which the panel decision creates
the conflict and also a case in which the panel decision maintains a conflict
created by an earlier decision of the same circuit. The language does not include
those instances in which a circuit joins one side or other in an already existing
conflict The motion was seconded and approved unanimously.

Although there were additional items on the agenda dealing with Rule 35,
consideration of them was postponed to allow the Solicitor General to address the
Committee on his proposal to amend Rule 41.
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Items 93-3 & 93-6. Mandate

Solicitor General Days had previously proposed that Rule 41 be amended
to state that a mandate is effective upon issuance. Judge Logan invited him to
discuss his proposal.

The Solicitor General noted that the time at which a mandate becomes
effective is not specified in Rule 41. A mandate could be considered effective
when it issues, when it is received by the district court or agency to which it is
sent, when it is docketed, or when the court or agency acts upon it. The effective
date of the mandate is especially important when a court of appeals reverses a
district court order granting an injunction. The parties need to know when they
can rely on the decision of the court of appeal. The fourth circuit has a local rule
stating that the mandate is effective when issued. The Department of Justice
believes that incorporating such a provision in the national rule would be helpful.

Judge Logan asked the Solicitor General whether the language at lines 22
and 23 of the draft on page 14 of the Reporter's memorandum would be
sufficient. That language stated: 'The court's mandate is effective on the day the
court issues it." The Solicitor General responded affirmatively. Committee
discussion resulted in amendment of the sentence to read as follows: MThe
mandate is effective when issued."

The Solicitor General stated that there is often a delay in issuing the
mandate. The Department would prefer that the rule provide that the mandate is
effective on the date that the clerk should issue it, in accordance with the rules,
even if it is not issued on that date because of clerical delay.

A member expressed opposition to that position. The mandate should be
effective when issued, not when it should issue. A judge may delay issuance of
the mandate. If a mandate is not issued on the date established by the rules and
the approach advocated by the Department of Justice were accepted, one would
have to determine whether the delay was the result of clerical delay or judicial
intervention. The effective time should be the time of actual issuance. Such an
approach provides an easily applied bright line rule.

A motion was made and seconded to amend the rule to state that 'the
mandate is effective when issued." The motion was approved unanimously.

Following adoption of that language, discussion turned to the practical
implications of the amendment. As previously noted, the time at which a
mandate is effective is most crucial in cases involving an injunction. If a court of
appeals reverses a district court order granting an injunction, the party can cease
compliance with the injunction as soon as the mandate issues. If, however, a
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court of appeals reverses a district court order denying an injunction, the entry of
the mandate does not result in the imposition of an injunction by the district
court. If the court of appeals itself -issues a stay or injunction, that injunction
would be effective upon issuance of the mandate. If the court of appeals does not
issue the injunction but simply says that the district court should have, there is no

L effective injunction until the district court issues it.

fllr Discussion then turned to Item 93-3, a proposal to amend Rule 41 to
L expand the 7 day period for issuing the mandate. Rule 41 generally requires a

court of appeals to issue the mandate 7 days after expiration of the time for filing
a petition for rehearing, or if such a petition is filed, 7 days after entry of an order

C_ denying the petition.

A recent amendment to Rule 41 requires a petition for a stay of mandate
to show that a petition for certiorari 'would present a substantial question and
that there is good cause for a stay.' Because of these new requirements, it may
be more difficult than it was previously for a party seeking a stay of mandate to
obtain one within the 7 day period. Therefore, the Committee was asked to
consider expanding the 7 day period.

One member suggested that the 7 day period after expiration of the time
for filing a petition' for rehearing is adequate but that the 7 day period after
denial of a petition for rehearing is inadequate. A party may not know that the
court has denied the petition for rehearing until it arrives in the Mail several days
after its entry. Therefore, he suggested that the rule should be amended to state
that the mandate should be entered 14 days after entry of an order denying a
petition for rehearing. Another member suggested that having two different time
periods would be confusing.

Rather than expand either of the time periods, a motion was made to
adopt draft three. Draft three ensures that the mandate does not issue while a
motion for a stay of mandate is pending by providing that the mandate cannot
issue while the motion is pending. The motion was seconded and passed
unanimously.

It was noted that further amendment of the draft will be needed in light of
changes to Rule 35 already approved. Those changes provide that a petition for
rehearing in banc will stay the issuance of the mandate just as a petition for panel
rehearing does.

Item 93-4, Stay of Mandate

Rule 41 provides that a stay of mandate pending the filing of a petition for
writ of certiorari cannot exceed 30 days unless the period is extended for cause
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shown. The National Association of Criminal Defense Lawyers pointed out that
the 30-day presumptive period for a stay was adopted when the period for filing a
petition for a writ of certiorari in a criminal case was only 30 days. Because the
period for filing a petition for certiorari is now 90 days in both criminal and civil
cases, the association suggested that the presumptive period also should be
expanded to 90 days.

The draft prepared for the Committee's consideration provides that the
normal period for a stay, will be 90 days but that the period cannot, in any event,
exceed the time availableto the party to file a petition for a writ of certiorari to
the Supreme Court. It was pointed out that a court would remain free to specify
a shorter period.

Adoption of the draft without amendment was moved and seconded. Some V
members expressed preference for the current rule because the 30 day period
provides an incentive for the party to move with dispatch and it ensures that the
mandate is not stayed for an extended period in a case in which the party may
never petitn for certiorari.

Another member responded that all the rule does is grant the court
broader discretion' over the period of the stay. The amendment eliminates the
need to find good cause for extending the period to 90 days. Given the fact that
the motion for stay must show that a petition for certiorari would present a
substantial question and that there is good cause for a stay, the 90 day'period is
appropriate.

The motion passed by a vote of 6 in favor and 3 opposed.

The Committee then returned to Rule 35 and discussion of the items that
had been postponed.

Item 91-25. In Banc' Proceedings V
As a result of suggestions made by the Local Rules Project and the fifth

circuit, the Advisory Committee had previously decided to amend Rule 35 to
provide:

1. a petition for in banc consideration must demonstrate that in banc
consideration is appropriate;

2. a limit on the length of a petition for in banc consideration
3. a change in the caption for subdivision (a); and
4. a senior judge or a judge sitting by designation may not call for a

vote on a request for rehearing in banc unless the judge was a
member of the panel whose decision is soughtlto be reviewed. C
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With regard to the page limitation the draft under consideration stated that
a petition 'may not exceed 15 pages unless the court provides otherwise by local

LI rule or by order in a particular case." A member suggested that the local rule
option should be eliminated. Another member inquired whether the published
version of Rule 32 continued to permit the circuits to' shorten the maximum

A, length of briefs and' the member suggested that Rule 35 should be consistent with
Rule 32. Rule 32 does not permit the circuits to shorten the maximum length
other than on a case by case basis. Therefore, the language at lines 40-43 was
altered to read as follows: "Except by permission of the court, a petition for in
banc hearing or rehearing may not exceed 15 pages."

With regard to using page limits rather than a word count similar to that in
proposed Rule 32, the Committee had previously decided to retain page limits in
documents such as motions and petitions. The Committee judgment was that"

Ad there was not a serious enough problem to justify importing the word count and
typeface requirements applicable to briefs into other contexts.

The next sentence of the draft, beginning at line 43 of the draft, established
a page limit for, a combined petition for panel rehearing and petition for
rehearing inbanc. Because it dealt, with a petition for panel rehearing, something
generally not addressed in Rule 35, it was suggested that the distinction might be
clearer if that sentence 1constituted a separate numbered paragraph. In that event,
however, the next sentence' (providing that "[miaterial excluded by Rule 32(a)(6)
does not count" toward the page limits),would have to be dealt with in a manner
making it clear that it applies to both of the preceding sentences. The Committee
delegated the task of reorganizing the structure of the rule to the Reporter. The
Committee approved the substance of those changes.

The meeting recessed at 5:30, p.m.

The meeting resunmed at 8:30 a.m. on October 28.

Item 91-25. In, Banc Proceedings (continued)
ra

Line 64 of the draft was amended to change the word "filed" to "due."
That change having been approved, a motion was made to adopt draft one as
amended. The motion passed unanimously.

Style Revisions

The Style Subcommittee's suggested revisions of Rules 1 through 23 were
circulated prior to the meeting to the members of the Committee for their
consideration. Judge Logan also' had appointed two subcommittees and assigned
Rules 1 through 12 to the first of the subcommittees and Rules 13 through 23 to
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the second and asked the subcommittees to be prepared to lead discussion of
those rules at the meeting. Mr. Gamer, the consultant to the Style Subcommittee
was unable to attend the meeting but, he had responded in writing to suggestions
submitted to him by Judge Logan and by, the Advisory Committee Subcommittee
consisting of Judges Garwood and Jolly and Mr. Munford.

- t"~~~~~~~J
Judge Logan asked the first subcommittee to begin the discussion of the

first twelve rules.,

Attached to this memorandum 'are copies of the Style Subcommittee's
suggested revisions marked to indicate the further changes suggested by the
Advisory Committee. The boxqonithe left side of the page contains the current
language of Althe rle,; he box ,in the cenpter contains the Style Subcommittee's
suggested, aguage the editorial ks' to te far rigt indicate th-eAdvisoryA
Committee',s changes[to the Se $ubcomnittee's version These miutes will not
discuss each of the Ador C tee suggested, changes. Rather, the minutes
will discuss only maters as to which further discussion may be necessary.

Rule 1

In paragraph (a)(2) ithe Committee voted to replace the word 'applicationC
with the words "noth document." Mr. ,Munwford's subcommittee agreed with Mr.
Garner's observation that an a)pllcation and, a motion' are the same but noted
that the appelate Las require the fing of other documents in the district court,
such as a notice ot appeal or a transcript order form.

In subdivision (c) the Committe,Ovoted to change the sentence from:
'These rules are cited as the Federal Rules of Appellate Procedure" to "These
rules shall be known as the Federal Rules ofAppellateProcedure." The
Subcommittee noted that one does not "cite",the full set of rules. The Committee
was cognizant of the Style Subconmittee's, desire [to eliminate all use of the word
"shall" but decided that its use is appropriate in this subdivision. Subdivision (c)
does not create a rule to be enforced and, therefore, "shall" does not create the
troublesome ambiguty in thiscoext that it! does when, a rule mandates some r
conduct. Therere the Comttee iedded lto use the traditional "shall be known
as language.

Rule 3

In paragraphs (a)(1) and (3), the Style Subcommittee changed the words
"must be taken by" to ,"is taken by." The Advisory Committee changed the words i
to "may be taken only by." The Advisory Committee preferred the word "may" to
avoid the implication that there is an obligation to take an appeal. The word
"only" was added to indicate that thereis only one method for taking an appeal,
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an implication that formerly arose from the word "must." The Committee
believed that these changes did not create any substantive change.

With regard to paragraph (b)(1), the Committee noted that itdoes not
understand what it means to "join" an appeal after filing separate timely notices of
appeal.. Is this different from "consolidating" appeals as under (b)(2)? The
Committee asked the Reporter to note this problem for later substantive
discussion.

With regard to paragraph (b)(2), it is unclear under the existing ruler whether appeals can be consolidated without, court order if the parties stipulate to
the consolidation. The Style Subcommittee's version requires a court order even
when the parties stipulate to consolidation. The Committee Note should identify
the existing ambiguity and indicate that the new version'clarifies the procedure
consistent with the Committee's view of the proper interpretation, of the existing
rule.,,

With regard to paragraph (d)(2) the Committee voted to omit the words "a
pro se." The 'Committee noted that Rule '4(c) does not limit its applicability to an
inmate proceeding pro se, but only to an inmate who "files" the notice,, of appeal.
The question is whether Houston v. Lack applies when an attorney prepares a
notice of appeal but sends it to the inmate for review and the inmate "ifiles" it by
depositing it in the institutional mailing system. The Committee noted that

L whether Rules 3(d)(2) and 4(c) should be applicable only to -an inmate who is
proceeding "pro' *" is a substantive' question that theICommittee should discuss at
a later time in order to ensure that the restyled rules, do not make substantive
changes. ' The omittee also noted that it should explore the meaning of "an
inmate confzed in an institution" - language taken from the Supreme Court's
rule.

Rule 4

The Committee Note accompanying subparagraph (a)(1)(A) should
indicate that a cross-reference to subdivision 4(c) has been added to conform the
rule to the Houston v. Lack amendments.

LI Subparagraph (a)(6)(B) permits a district court to reopen the time to file
an appeal if a party entitled to notice of the entry of a judgment or order sought
to be appealed did not receive notice of its entry "from the clerk or any party"
within 21 days after the entry. As a substantive matter, the Committee should
consider whether actual notice during the 21 day period from some other source
should bar reopening of the time for appeal.
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Paragraph (a)(7) states that a judgment or order is entered for purposes of
Rule 4(a) "when it is entered in compliance with Rule 58 and 79(a) of the
Federal Rules of Civil Procedure." -A substantive question was raised: Does Rule
58 require entry of a separate order when, a court denies, a new trial? It is
possible to read (a)(7) as abolishing the collateral order doctrine. Rule 4(a)(7)
should be substantively reviewed., 'I

Item (b)(1)(B)(ii) states that the time for the government to file an appeal
runs from the later of the entry of the judgment or order or any defendant's filing
of a notice ,of, appeal. -,A sub'stantive questionis left unanswered. Does the time
begin to LrT ,from the filing of he firstni of appceaol oar from the last if more
than one notice of, appeal is filed? The statute may be dispositive. > ,

I~~ ~ ~~~~~~ ,, r J 1 ,

Subparagraph (b)(1)(D) lof the iStyle' Subcommittee's draft, subparagraph p
(b)(3)(A) 1pf the oAvisoryj pommittee's red beis with the mwords "[ilf a
defendant' timely makes one of the, following motions." Te crimnal rules should
be consulted to determine whether the cri nlles require the "filing" of such
motions in aanr tat would make l,,thep, ,of ithe verb "files" appropriate in
(b)(1)(D >, >,I1 0sl, W1,1i Pi l | d , ,,1 8 1

Paia~rapha (b)(3) of the Style Subcommittee's draft, paragraph (b)(5) of the 7
Advisory Committees redraft, permitsa district court to extend the#wtime or, filing
a notice ,o app either before or after the time ,,has expired, upon a showing of
excusable neglect. It was pointed out that if a motion fr extension of time i ,,
filed brelithe period has ,expired, there should b eno need to show' neglect. p, I't
was suggested threfore, that the rule ,should permita district cook to extend the
time fonr ool ise" as wlell as excusable neglect. Thde1 Committeeapproved,,'
adding ,the los>Fgoo~d cause" b but dectided t~hat the IlCommittee Notec s~houd fy,
identify that adtin as a possible substantive change. Te Commtee postponed
consideration of whether there possibly should be a difference between the
grounds availabe or, extension when the application is made before time expires
and the go s available when the application is made after the time has
expired.

Paragraph (c)(2) states when an inmate uses the Houston v. Lack filing
provisions, the time for filing a notice of cross-appeal runs from the date the
district court "receives" the first notice of appeal. Because "receives is not clear
enough, the Committee voted to change the work to "dockets." A court may
"receive" a paper when its mail is delivered to it even if the mail is not opened for
a day or, two. j,"Docketing" is an easily identified event. The Committee Note
must disclose the change.
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Rule 5

The term "leave to appeal" was changed back to the term used in the
existing rule -- "permission to appeal." Use of the term "permission" is consistent
with the caption and with the statute which says that a court of appeals may
"permit" an interlocutory appeal.

Rule 5.1

The caption of Rule 5.1 was changed from appeal by "permission" to
appeal by "leave." The term "leave to appeal" is used in subdivision (a) of Rule
5.1 and in the statute, 28 U.S.C. § 636(c)(5).

Rule 6

Item (b)(2)(A)(2) of the Style Subcommittee's draft, item (b)(2)(A)(ii) of
the Advisory Committee redraft, was amended to conform to Rule 4(a)(4). The
amendment provides that a party intending to challenge an altered or amended
judgment order or decree must file "a notice or amended notice of appeal." The
Committee Note must identify the conforming change.

Rule 8

Paragraph (a)(3) of the Style Subcommittee's draft, subparagraph (a)(2)(D)
of the Advisory Committee's redraft, says that a motion for a stay pending appeal
that is made to a court of appeals is "filed with the clerk" and normally is
considered by a panel of the court, but in exceptional circumstances such a
motion may be made to and considered by a single judge of the court. Several
substantive questions were raised in connection with this provision. First, does a
single judge have power either under statute or Rule 25 to "file" a motion
presented directly to him or her? Can a party apply to a single judge in other
exigent circumstances? Does this rule limit a judge's power? The Committee
indicated that it would like to discuss these questions at its next meeting.

Subdivision (b) provides that the grant of a stay may be conditioned upon a
party's "filing" a bond. Whether there is a substantive difference between "giving"
and "filing" a bond is a question that was noted for future discussion.

Rule 9

Paragraph (a)(1) requires a district court to state in writing the reasons for
its order regarding release or detention of a defendant in a criminal case. The
question was raised whether such an order to a district court would be better
placed in the criminal rules. It was noted that Rule 22(b) dealing with habeas

23



corpus imposes a similar requirement upon a district judge.

Rule 10

Paragraph- (d) permits the use of an agreed statement as the record on
appeal. Given its infrequent use, it was suggested that the Committee consider
abrogating the provision.

The Committee recessed for the evening at 6:00 p.m.. L

The meeting resumed at 8:30 a m. on October 27.' )
Rule 15

The Committee discussed the use of the terms "petition" for review in
subdivision (a) and "application" for enforcement in subdivision (b). The
Committee decided that use of the different terms helps to distinguish the two
proceedings. As a result the Committee decided to retain the use of the term
"application" in subdivision (b) even though the Committee had earlier discussed
the general desirability of abandoning the term "application." K

Rule 15(c) requires the circuit clerk to serve a copy of a petition for
review, or an application to enforce an agency order, on each respondent.
Similarly, Rule 3(d) requires the district clerk to serve a copy of a notice of
appeal on the other parties. The Committee decided that at a later time it would
discuss the possibility of amending subdivision (c), as well as Rule 3, to require
that the appellant or petitioner serve the copies rather than imposing that burden
on the clerk.

Rule 18

Rule 18 permits a party to move for a stay of an agency order pending L
review of the agency's decision or order. It was pointed out that there is no
corollary provision authorizing the agency to move during the pendency of an r
appeal for enforcement of its order. Rule 8 permits a party to litigation in a
district court to move for an order "restorinig or granting an injunction during the
pendency of an appeal" but that provision is not applicable (see Rule 20) in the
agency context. Because this is a matter not addressed by the existing rules, the L
Committee concluded that it would place the question on the list of substantive
questions for later consideration.

Rule 21

The Advisory Committee did not consider the Style Subcommittee's draft LJ
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of Rule 21 because a significantly altered version of Rule 21 has been published
for comment. The Committee decided that it would be better to work with Rule
21 after the close of the comment period.,

Judge Logan offered a comment on the published version of the rule. On
page 9 of the pamphlet at line 37 the proposed rule uses the word "application."
In light of the discussions at this meeting, Judge Logan suggested that the word
probably should be changed to "petition." The Committee agreed, however, the
use of the word "application" on page 12 at line 94 was appropriate. On page 13
at lines 99-100, the published draft says that a petition must be served on, "the

C parties named as respondents." A member suggested that the words "the parties
named as" should be deleted.

Rule 22

The use of the word "original" in the caption of subdivision (a) was
discussed. One member suggested that it indicates that subdivision (a) deals with

Ld a party's first application for the writ. Another member pointed out that
subdivision (a) does not, apply only when a party applies -for a first writ, but also
when a party first applies for even for a subsequent writ. Another possible

WXJ ~~interpretation is that subdivision (a) deals with application for the "original"
common law writ, as contrasted with application under the statutory provisions,

2 sections 2054 and 2055. Given the Committee's confusion about its meaning, the
Committee'decided-to changethe caption to: "Application for Writ."

The word "applications was retained because that is the word used in the
statute.

l~ 1~The Committee changed the word "must" to "shall" in the first sentence ofL subdivision (a). Because this Rule governs the procedure for the constitutionally
preserved writ, it is not appropriate to require - by use of the word "must" -
application to a -district court. The' second sentence of subdivision (a) makes it
clear that one may apply first to a circuit judge. A circuit judge' ordinarily
transfers the application to a district court, but a circuit judge may grant the writ
in an appropriate circumstance. The Committee considered but decided not to
use the word "should" in place of the word "must" (an application for a writ of
habeas corpus "should" be made to the appropriate district court) because "should"
might imply greater openness to an application to a circuit judge than exists. The
Committe voted to return to the word "shall;" the word used in the existing rule.
Although~ "shall" is, amblgous,Athe Committee was more comfortable with that
ambiguity than any of the alternatives. "Shall",might mean either "must" or
"should" but the ambiguity preserves the proper tension. In fact, the Committee
Note acc ,ompanying the rule upon its ,original promulgation, can be read to say
that the ambiguitywas deliberate.

jL - 25
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The Committee realized that the Style Subcommittee placed a hyphen
between the words habeas corpus in the caption and elsewhere in the rule when
habeas corpus is used as a compound adjective. The Committee decided,_
however, to delete the hyphens.

Rule 23

Rule'23 was modeled on Supreme Court Rule 36, and the Committee -'

believed that the ule should retain its similarity to the Supreme Court Rule. As
a result, the Advisory Committee jectedseveral of the proposed revisions and
returned& tothe original jrule, making slight modifications therein in order to -
improve comprehension.

Subdivision (a) prohibits a person having custody of a prisoner from
transferring custody, pending review of a decision in a habeas corpus proceeding
brought by ther prisoner. A question was raised concerning how a warden of a
state prison is made aware of this provision in the federal rules.

Subdivision, (b) deals with review of a decision denying a prisoner's petition
for habeas corpus. It provides that, pending review of that decision, the prisoner
may be detained in the custody from which release is sought, in other appropriate
custody or released. Subdivision (c) deals with review of a decision to grant the
writ. In contrast to subdivision (b),'it provides that the prisoner must be released
"unless the court or justice or judge rendering the decision or the court of appeals
or the Supreme Court, or a judge or justice of either court shall otherwise order."
Subdivision ,(b) permits'release of the prisoner to a half-way house ("other
appropriate custody"), but no similar authorization is included in subdivision (c).
It appears anomalous to permit release to an institution such a half-way house
pending review of a decision not to grant the writ, butnot to authorize release to
"other appropriate custody" pending review of a decision to grant the writ. The
anomaly may be more apparent than real. In subdivision (c) the presumption is
that the prisoner will be released on personal recognizance, but numerous persons
and entitiesbhave the ability to "otherwise order." It may wellgbe that the order
not to release, on personal recognizance can order release to aihalf-way, house.
The, Committee placed this question, on its list of 'substantive questions to be
considered at a later time. ' ,

In Subdivision (d) the existing ule says that the initial order respecting
custody "shall govern review" ,in the court of appeals unless it is modified for
special reson The Style Subcom ittee's revision says that the initial order
"continues i eft unless it is modified for special reasons. A, member asked
whether te change is substantive The provision that an order "shall govern
review" is lIan unusual one -and could be read as' establishing the law 'of the case
and that the order is not alterable. The words continue in effect"'limplies only

26'



that the order is in effect until something else is done. The use of the phrase
"shall govern review" is especially odd when applied to an order regarding release.
The order regarding release will not govern review of the case. The restyling may
be clarifying an existing ambiguity. The Committee decided that the issue should
be flagged in the Committee Note.

Judge Logan thanked the Committee for its hard work.

The next meeting of the Committee was tentatively scheduled for April 27
and 28 in Pasadena.

L.1 The meeting adjourned at noon.

Respectfully submitted,
L

Carol Ann Mooney
Reporter

L
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(}IniteW aiatezt Qofurt of alz
SECOND CIRCUIT

(203) 773-2353
CHAMBERS OF

RALPH K. WINTER
US. CIRCUIT JUDGE

55 WHITNEY AVENUE
NEW HAVEN, CT 06510

November 22, 1994

To: Honorable Alicemarie H. Stotler, Chair, and
Members of the Standing Committee on Rules
of Practice and Procedure

K From: Honorable Ralph K. Winter, Chair
Advisory Committee on Evidence Rules

The Advisory Committee on Evidence Rules submits the
v following items to the Standing Committee on Rules:

I. Proposals Concerning Amendments to Federal Rules of Evidence
404 and 405 as Alternatives to Rules 413, 414. and 415 as
Promulgated by the Conaress.

The Advisory Committee adopted recommendations regarding
amendments to Federal Rules of Evidence 404 and 405 pursuant to
Section 320935 of the Violent Crime Control and Law Enforcement
Act of 1994. The Advisory Committee requests that the Standing
Committee recommend to the Judicial Conference that these
proposals be submitted to the Congress pursuant to Section
320935.

II. A Resolution Concerning Rules 413. 414, and 415.

The Advisory Committee adopted a resolution stating its
views on Rules 413, 414, and 415. The Advisory Committee
requests that this resolution be submitted to the Judicial
Conference with Item I.

III. Proposed Amendments to the Rules of Evidence.

The Advisory Committee has proposed amendments to the
Federal Rules of Evidence 103 and 407. The Advisory Committee
requests the Standing Committee's approval of these amendments
for publication and comment.



Hon. Alicemarie H. Stotler, Chair
November 22, 1994
Page Two

IV. Tentative Decision Not To Amend.

The Advisory Committee has tentatively decided not to
propose amendments to the following Rules of Evidence and asks
the Standing Committee to submit these tentative decisions for
publication and comment: 7

Rule 406. Habit; Routine Practice

Rule 605. Competency of a Judge as Witness.

Rule 606. Competency of a Juror as Witness. m

The Advisory Committee requests that the Standing Committee
submit for publication and comment these tentative decisions,
utilizing the same procedure followed at the last Standing
Committee meeting.

L

L

n.



ADMINISTRATIVE OFFICE OF THE
K L. RALPH MECHA1M UNITED STATES COURTS JOHN K. RABIEJ

DIRECTOR CHIEF, RULES COMMITTEE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICE
ASSOCI6TE DIRECTOR

L

December 2, 1994

.. MEMORANDUM TO STANDING COMMITTEE

: SUBJECT: Materials on Item I Dealing with Evidence Rules 413-415

7 Item I contains the following materials:

1. Proposed amendments to Evidence Rules 404 and 405 recommended by
the Advisory Committee on Evidence Rules as an alternative to new

L Evidence Rules 413-415.

2. Correspondence from the committee's chair inviting public comment on
new Evidence Rules 413-415, including a copy of the new rules. The
invitation was sent to the courts, 900 professors of evidence law,
publishers of legal periodicals, 40 women rights organizations, and 1,000
other interested individuals and organizations.

3. A chart summarizing the comments received from the public on Evidence
Rules 413-415.

4. Correspondence from the Advisory Committees on Civil and Criminal
L Rules regarding Evidence Rules 413-415.

L.

r John K Rabiej

Attachments

7 7 | A TRADION OF SERVICE TO THE FEDERAL JUDICIARY



(Add to Rule 404(a)]

1 (4) Character in sexual misconduct cases. If otherwise

2 admissible under these rules, in a criminal case in which E

3 the accused is charged with sexual assault or child 7

4 molestation, or in a civil case in which a claim is

5 predicated on a party's alleged commission of sexual assault F

6 or child molestation, evidence of another act of sexual

7 assault or child molestation, or evidence to rebut such 7
8 proof or inference therefrom.

9 (A) In weighing the probative value of such L
10 evidence, the court, as part of its rule 403 7

11 determination, may consider:

12 (i) proximity in time to the charged or 7
13 predicate misconduct;

14 (ii) similarity to the charged or predicate 7
15 misconduct;,

16 (iii) frequency of the other acts;

17 (iv) surrounding circumstances; 7
18 (v) relevant intervening events; and

19 (vi) other relevant similarities or K
20 differences.

21 (B) In a criminal case in which the prosecution K

22 intends to offer-evidence pursuant to this subdivision, K
23 it must disclose the evidence, including statements of

24 witnesses or a summary of the substance of any 7

1C



K 1 testimony, at a reasonable time in advance of trial, or

L 2 during trial if the court excuses pretrial notice on

3 good cause shown.

L 4 (C) For purposes of this subdivision,

5 (i) "sexual assault" means conduct of the

L 6 type proscribed by chapter 109A of title 18,

L 7 United States Code, or conduct that involved

8 deriving sexual pleasure or gratification

9 from the infliction of death, bodily injury,

10 or physical pain on another person

11 irrespective of the age of the victim, or an

L 12 attempt or conspiracy to engage in either

13 type of conduct, regardless of whether that

14 conduct would have subjected the actor to

15 federal jurisdiction.

16 (ii) "child molestation" means conduct of the

17 type proscribed by Chapter 110 of Title 18,

L 18 United States Code, or conduct, committed in

19 relation to a child below the age of 14

20 years, either of the type proscribed by

L21 chapter 109A of title 18, United States Code,r 22 or that involved deriving sexual pleasure or

23 gratification from the infliction of death,

724 bodily injury, or physical pain on another

25 person or an attempt or conspiracy to engage

26 in any of these types of conduct, regardless

2

L



1 of whether that conduct would have subjected D
2 the actor to-federal jurisdiction. 7
3 (b) Other crimes, wrongs, or acts. - Evidence of other

4 crimes, wrongs, or acts is not admissible to prove the character 7
5 of a person in order to show action in conformity therewith

6 except as provided in subdivision (a). . . LJ

L

71
L

ii

71,

L

L
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Note to Rule 404(a)(4)

The Committee has redrafted Rules 413, 414 and 415 which the

Violent Crime Control and Law Enforcement Act of 1994

7 conditionally added to the Federal Rules of Evidence.* These

modifications do not change the substance of the congressional

enactment. The changes were made in order to integrate the

provisions both substantively and stylistically with the existing

L Rules of Evidence; to illuminate the intent expressed by the

principal drafters of the measure; to clarify drafting

ambiguities that might necessitate considerable judicial

L attention if they remained unresolved; and to eliminate possible

constitutional infirmities.

The Committee placed the new provisions in Rule 404 because

this rule governs the admissibility of character evidence. The
LI

congressional enactment constitutes a new exception to the

general rule stated in subdivision (a). The Committee also

combined the three separate rules proposed by Congress into one

subdivision (a)(4) in accordance with the rules' customary

practice of treating criminal and civil issues jointly. An

- amendment to Rule 405 has been added because the authorization of

a new form of character evidence in this rule has an impact on

methods of proving character that were not explicitly addressed

L by Congress. The stylistic changes are self-evident. They are

particularly noticeable in the definition section in subdivision

Congress provided that the rules would take effect unlesswithin a specified time period the Judicial Conference made
recommendations to amend the rules that Congress enacted.

r ,~~~~~~~~~~~~



(a) (4) (C) in which the Committee eliminated, without any change

in meaning, graphic details of sexual acts.

The Committee added language that explicitly provides that

evidence under this subdivision must satisfy other rules of

evidence such as the hearsay rules in Article VIII and the expert

testimony rules in Article VII. Although principal sponsors of

the legislation had stated that they intended other evidentiary

rules to apply, the Committee believes that the opening phrase of

the new subdivision "if otherwise admissible under these rules"

is needed to clarify the relationship between subdivision(a) (4)

and other evidentiary provisions.

The Committee also expressly made subdivision (a) (4) subject

to Rule 403 balancing in accordance with the repeatedly stated

objectives of the legislation's sponsors with which

representatives of the Justice Department expressed agreement.

Many commentators on Rules 413-415 had objected that Rule 403's

applicability was obscured by the actual language employed.

In addition to clarifying the drafters' intent, an explicit

reference to Rule 403 may be essential to insulate the rule

against constitutional challenge. Constitutional concerns also

led the Committee to acknowledge specifically the opposing

party's right to offer in rebuttal character evidence that the

rules would otherwise bar, including evidence of a third person's

prior acts of sexual misconduct offered to prove that the third

person rather than the party committed the acts in issue.

In order to minimize the need for extensive and time-

2



consuming judicial interpretation, the Committee listed factors

that a court may consider in discharging Rule 403 balancing.

Proximity in time is taken into account in a related rule. See

L Rule 609(b). Similarity, frequency and surrounding circumstances

have long been considered by courts in handling other crimes

L evidence pursuant to Rule 404(b). Relevant intervening events,

such as extensive medical treatment of the accused between the

time of the prior proffered act and the charged act, may affect

the strength of the propensity inference for which the evidence

is offered. The final factor -- "other relevant similarities or

differences" -- is added in recognition of the endless variety of

circumstances that confront a trial court in rulings on

admissibility. Although subdivison (4) (A) explicitly refers to

factors that bear on probative value, this enumeration does not

eliminate a judge's responsibility to take into account the other

L factors mentioned in Rule 403 itself -- "the danger of unfair

prejudice, confusion of the issues, . . . misleading the jury,

. . .undue delay, waste of time, or needless presentation of

cumulative evidence." In addition, the Advisory Committee Note to

Rule 403 reminds judges that "The availability of other means of

L proof may also be an appropriate factor."

F_ The Committee altered slightly the notice provision in

L criminal cases. Providing the trial court with some discretion to

excuse pretrial notice was thought preferable to the inflexible

15-day rule provided in Rules 414 and 415. Furthermore, the

L formulation is identical to that contained in the 1991 amendment

3



I7

to Rule 404(b) so that no confusion will result from having two

somewhat different notice provisions in the same rule. The

Committee eliminated the notice provision for civil cases stated

in Rule 415 because it did not believe that Congress intended to 1
alter the usual time table for disclosure and discovery provided

by the Federal Rules of Civil Procedure.

The definition section was simplified with no change in r
meaning. The reference to "the law of a-State" was eliminated as

unnecessarily confusing and restrictive. Conduct committed

outside the United States ought equally to be eligible for

admission. Evidence offered pursuant to subdivison (a)(4) must

relate to a form of conduct proscribed by either chapter 109A or

110 of title 18, United States Code, regardless of whether the

r:

actor was subject to federal jurisdiction. -t

IJ

Li

_J
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K

Rule 405

(Add to first sentence in Rule 405(a)]

[ 1 except as provided in subdivision (c) of this rule.

Vok, (Add]

1 Jcj Proof in sexual misconduct cases. In a case in which

i: 2 evidence is offered pursuant to rule 404(a)(4). proof may be made

3 by.specific instances of conduct, testimony as to reputation or

~ 4 testimonyin the form of an opinion, except that the' prosecution

3 5 or claimant may offer reputation or opinion testimony only after

6 the opposing party has offered such testimony.

L

K

L

L,



Note to Rule 405(c)

The addition of a new subdivision (a)(4) to Rule 404

necessitates adding a new subdivision (c) to Rule 405 to govern

methods of proof. Congress clearly intended no change in the J

preexisting law that precludes the prosecution or a claimant from

offering reputation or opinion testimony in its case in chief to L-
prove that the opposing party acted in conformity with character. r
When evidence is admissible pursuant to Rule 404(a)(4), the

proponents proof must consist of specific instances of conduct. V
The opposing party, however, is free to respond with reputation

or opinion testimony (including expert testimony if otherwise ,

admissible) as well as evidence of specific instances. In a ,'

criminal case, the admissibility of reputation or opinion

testimony would, in any event, be authorized by Rule 404(a)(1). K
The extension to civil cases is essential in order to provide the

opponent with an adequate opportunity to refute allegations about

a character for sexual misconduct. Once the opposing party V
offers reputation or opinion testimony, however, the prosecution

or claimant may counter using such methods of proof. D

LJ

.7

ILJ



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER 
CHAIRS OF ADVISORY COMMITTEESCHAIR 

JAMES K. LOGAN
APPELLATE RULES

PETER G. McCABE 
PUSECRETARY 
PAUL MANNES

BANKRUPTCY RULES

September 9, 1994 PATRICK E. HIGGINBOTHAM

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCERUETO THE BENCH, BAR, AND PUBLIC

The House of Representatives and the Senate have passed H.R.3355, the ViolentCrime Control and Law Enforcement Act of 1994. The President is expected to signthe bill soon. Section 320935 of the Act adds three new Evidence Rules 413415, whichwould make evidence of a defendant's past similar acts admissible in a civil and acriminal case involving sexual assault or child molestation offense. A copy of the rulesis attached.

Under the Act, the three new evidence rules take effect 180 days after thePresident signs the bill, unless the Judicial Conference makes alternativerecommendations to Congress within 150 days. The review procedures under theRules Enabling Act explicitly do not apply to these rules.

The Judicial Conference's Advisory Committee on Evidence Rules will meet onOctober 17-18, 1994, in Washington, D.C., and it will consider Rules 413-415. Inmaking its recommendations, the committee will benefit from public comment. Toaccommodate the deadlines imposed under the Act, the committee requests that allsuggestions and comments, whether favorable, adverse, or otherwise, be placed in thehands of the Secretary as soon as convenient and in any event, no later thanOctober 11, 1994.

All communications on these rules should be addressed to:

Secretary of the Committee on Rules of Practice and ProcedureAdministrative Office of the United States CourtsWashington, D.C. 20544.

Ralph K. Winter, Jr.
Chair, Advisory Committee on
Evidence Rules
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SEC. 320935 ADMISSIBILITY OF EVIDENCE OF SIMILAR CRIMES IN SEX
OFFENSE CASE&

(a) The Federal Rules of Evidence are amended by adding after
7 Rule 412 the following new rules.

"Rule 413. Evidence of Similar Crimes in Sexual Assault
Cases

"(a) In a criminal case in -which the defendant is accused of anoffense of sexual assault, evidence of the defendant's commission ofanother offense or offenses of sexual assault is admissible, and maybe considered for its bearing on any matter to which it is relevant.
"(b) In a case in which the Government intends to offer evidenceunder this rule, the attorney for the Government shall disclose theevidence to the defendant, including statements of witnesses or asummary of the substance of any testimony that is expected to be of-fered, at least fifteen days before the scheduled date of trial or atL such later time as the court may allow for good cause.
"(c) This rule shall not be construed to limit the admission orconsideration of evidence under any other rule."(d) For purposes of this rule and Rule 415, "offense of sexualassault" means a crime under Federal law or the law of a state (asdefined in section 513 of title 18, United States Code) that in-volved-

"(1) any conduct proscribed by chapter 109A of title 18,United States Code;
"(2) contact, without consent, between any part of the de-fendant's body or an object and the genitals or anus of anotherperson;
"(3) contact, without consent, between the genitals or anusof the defendant and any part of another person's body;
"(4) deriving sexual pleasure or gratification from the in-fliction of death, bodily injury, or physical pain on another per-L son; or
"(5) an attempt or conspiracy to engage in conduct de-scribed in paragraph (1)44).

"Rule 414. Evidence of Similar Crimes in Child Molestation
Cases

'(a) In a criminal case in which the defendant is accused of anL offense of child molestation, evidence of the defendant's commission
of another offense or offenses of child molestation is admissible, andmay be considered for its bearing on any matter to which it is rel-evant.

"(b) In a case in which the Government intends to offer evidenceunder this rule, the attorney for the Government shall disclose theevidence to the defendant, including statements of witnesses or asummary of the substance of any testimony that is expected to be of-fered, at least fifteen days before the scheduled date of trial or atLip such later time as the court may allow for good cause.
"Cc) This rule shall not be construed to limit the admission orconsideration of evidence under any other rule.L "Cd) For purposes of this rule and Rule 415, 'child" means aperson below the age of fourteen, and "offense of child molestation"means a crime under Federal law or the law ofa State (as definedin section 513 of title 18, United States Code) that involved-

"(1) any conduct proscribed by chapter 109A of title 18,United States Code, that was committed in relation to a child;
L "(2) any conduct proscribed by chapter 110 of title 18, Unit-ed States Code:



"(3) contact between any part of the defendant's body or anobject and the genitals or anus of a child;
"(4) contact between the genitals or anus of the defendant OiJand any part of the body of a child;,
"(5) deriving sexual pleasure or gratification from the in-fliction of death, bodily injury, or physical pain on a child; or"(6) an attempt or conspiracy to engage in conduct de-scribed in paragraphs (l-5). F

"Rule 415. Evidence of Similar Acts in Civil Cases Concern-
ing Sexual Assault orChild Molestation p

"(a) In a civil case in which a claim for damages or other relief
is predicated on a partys alieged commission of conduct constitut-
ing an offense of sexual assau ltor child molestation, evidence ofthat party's commission oof anther offense or offenses of sexual as-sault or child molestation is.dImissible and may be considered asprovided in Rule 413 and R'ule 414 of these rules.

`(b) A party who inters to qoer evidence under this Rule shalldisclose the evidence to the ay against whom it will be offered,including statements of witnessesor a summary of the substance of _any testimony that is expted to be offered, at least fifteen days be- Lfore the scheduled dae of trilor at such later time as the courtmay allow for good cause.
"(c) This rule shall not be construed to limit the admission or lconsideration of evidence uunder any other rule."
(b) IMPLEMENTATION.-The amendments made by subsection (a) mshall become effective pursuant to subsection (d).
(c) RECOMMENDATIONS BY JUDICwLA CONFERENCE.-Not laterthan 150 days after the ,date of enactment of this Act, the JudicialConference of 'the United States shall transmit to Congress a report Ccontaining recommendations for amending the Federal Rules of Evi-dence as they affect the admission of evidence of a defendant's priorsexual assault or child molestation crimes in cases involving sexual Lassault and child molestation. 7he Rules Enabling Act shall notapply to the recommendations made by the Judicial' Conference pur-suant to this section.
(d) CONGRESSIONAL ACTmoN.- '

(1) If the recommendations described in subsection Cc) arethe same as the amendments made 'by subsection (a) then the Lamendments made by subsection (a) shall become effective 30days after the transmittal of the recommendations.
(2) If the recommendations described in subsection (c) are Fdifferent than the amendments made by subsection (a), theamendments made by subsection (a) shall become effective 150days after the transmittal of the recommendations unless other-wise provided by law.
(3) If the Judicial Conference fails to comply with sub-section (c), the amendments made by subsection (a) shall be-

come effective 1506days t after the date the recommendations
were due under subsection,(c) unless otherwise provided by law.Ce) APPLCATION.-The amendments Fmade by subsection (a) Kshall apply to proceedings commenced on or after the effective date Lof such amendments.



SUMMARY OF COMMENTS ON NEW EVIDENCE RULES 413-415

OPPOSE SUPPORT NEUTRAL/
RECOMMEND
MODIFICATIONS

LAWYERS* -11- -- -1

PROFESSORS OF
EVIDENCE LAW* - 56- -3- -7-

JUDGES* -19 - -1- -9-

OTHERS -2- -3- -0-

SUBTOTALS - 88- - 7- -17-
----------------------------------------------------------------------

ORGANIZATIONS:

NATIONAL -7- -1- -0-

LOCAL -5- -2- -1-

SUBTOTALS -12- -3- -1-

TOTALS -100 - -10 - -18

*Includes all individual signatories.

(Prepared by Rules Committee Support Office,
Administrative Office of the United States Courts)
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REASONS FOR OPPOSMON TO EVIDENCE RULES 413-415 V

LAWYERS PROFESSORS JUDGES ORGANIZATIONS TOTALS

Circumvents
Rules Enabling
Act 0 2- -4- --7

Constitutional
Concerns -2- -15- -1 - - 1 - - 19

L.

Insufficient
Data on
Propensity -0 - - 31- -0 - - 2 - - 33-

Unfair -9 - - 40- -4 - - 5 - - 58 -

Unnecessary -2- -5- - 6 - - 3 - - 16-

Impact on l
Native
Americans -3- -0- - 0 - - 1 - - 4-

Drafting
Problems -2- - 35- -7 - - 3 - - 47-
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ITEM II

RESOLUTION ON RULES 413-415



Suggested Language for Transmittal Statement for Rule 404
(Broun Draft #2)

C
The attached suggested rule represents the Committee's attempt L

to draft a rule that would more effectively carry out the policies
embodied in Rules 413-415, as expressed by supporters of those
rules, while at the same time providing essential integration with
the existing Federal Rules of Evidence.

This Committee had earlier expressed the opinion that the
changes now encompassed in these rules were not warranted. Our
initial response was reinforced by comments from the overwhelming
majority of the large number of lawyers, judges and law professors
responding to Rules 413-415. We believe, with these commentators,
that the existing Rules of Evidence are adequate to deal with the
concerns expressed by members of Congress. Furthermore, we are
concerned that the enacted rules may work to diminish significantly l
the policies established by long standing rules and case law
guarding against undue prejudice to persons accused in criminal
cases and parties in civil cases. !

We do not believe that it is our role to prepare alternative
rules that dilute the policies articulated by Congress. Instead,
we have attempted to draft a rule that would both correct
ambiguities and possible constitutional infirmities identified by
the commentators in Rules 413-415 and remain consistent with
Congressional intent.

We urge Congress to reconsider its decision on the policy
questions. If it does not do so, we recommend that our alternative
be adopted. L

L
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Draft Minutes 23
Civil Rules Advisory CommitteeK October 20 and 21, 1994

acceptance of settlement offers, and perhaps to smoke out earlier
offers. Results are mixed on the question whether such a rule may
moderate demands or, once an offer is made, encourage the offeror
to "dig in" and resist further settlement efforts in hopes of
winning sanctions based on the offer. And there is a possible
"high-ball" effect that encourages defendants to, settle for more,

a, just as there may be a "low-Iball" effect that encourages plaintiffs
to settle for less.

John Frank reminded the Committee of the reactions that met
the efforts in h983 and 1984 to increase Rule 68,sanctions., At the
time, he had feared that efforts to pursue those proposals further
might meet 'such protest as to bring down the Enabling Act itself.

LJ 'He also noted that there are other means of encouraging settlement,
and imposing sanctions, that involve less gamesmanship and more
neutral control,. "ichigan mediation," which was-recognized as aL form, of court-annexed arbitration with fee-shifting consequences
for !,a rejecting party who fails ,to do almost as well as, the

, mediationtaward, was described. The view was expressed that this
and other ainpenate dspute resolution ,,techniques have made Rule 68
a~ntique int comparis On.

Some members of the Committee suggested that the best approach
would be to rescindRule 68. It might work well between litigants
of equal, sophistication and resources, but it is not fair in other7 cases, even lif it is made two-way. A motion to abrogate Rule 68
was made and seconded twice. Brief discussion suggested that there
was supports "for this view, but also support for an attempt to
provide more effective sanctions in a form less complicated thanthe present draft.

Alfred Cortese noted that Rule 68 has been "studied to death."
An ABA committee looked at it but could not reach any consensus.Most lawyers are adamantly opposed to fee-shifting sanctions.

After further discussion, it was concluded that the time has
LI not come for final decisions on Rule 68. It has significant effect

in actions brought under attorney fee-shifting statutes that
characterize fees as costs. Repeal would have a correspondingly
significant effect on such litigation., Even if the present rule
seems hurtful, thereJ should be a better idea of, the consequences of
repeal. It was agreed that the motion, to repeal would be carriedto the next meeting or until such time as there is, additional

L information to help appraise the effects of the present rule or the
success of various alternative state practices.

l Evidence Rules 413 - 415,i

New Evidence Rules 413 to 415 were enacted as part of the
Violent Crime Control and Law Enforcement Act of 1994. These Rules
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Civil Rules Advisory Committee
October 20 and 21, 1994

take effect 180 days after the bill was signed unless the Judicial
Conference recommends alternative provisions to Congress within 150
days after signing. The deadline is February 10, 1995. The 7
Evidence Rules Committee ,has recommended alternative provisions;
'its deliberations were summarized. The Criminal Rules Committee
has reviewed the Evidence Rules Committee recommendations and has
voted to support them.

It was further noted that the author of the provisions enacted
by Congress apparently thought that a Rule 403 balancing test
applies ' to the decision whether to,, admit evidence apparently
admissible under the new rules. There is history to support this
view. But the plain language of the Rules shows that they were not
drafted' to ssay" whit ^,they l intended' to say. The Evidence Rules
Committee ,respon'ded to this'information by drafting its alternative
recommendations la's Evidence 'Rule 4042(a), (4). The approach taken was
only to1 i0mr=prove, the drafting -to' reflect Congressional intent, not
to change the' sustace of what Congress intended. This approach
may be b~olstered' b the view that the purpose oof providing 150 days
for 'alterate J ucial Conferencend& retrecommendatito I seek

drafting s~~~~~~uggestions, not ~~~~~comment' on 'the 'wisdom of the 646ioice madeL
by Conges

Substantial discomfort was expressed with the substance of the
Congressional'provisions.' It was urged that this Committee should
draft an alternative provision that"would hew as close as possible
to the views that have been expressed repeatedly in recent years by
Judicial Conference committees, substantially different frpom, the
provisions adopted by Congress. A "mere hortatory response" would
be lost without a trace inthe echoes' of history. An alternative
draft would at least give the Standing Committee an alternative 'to
consider if it should decide to take a moreaggressive stance than
that adopted by the Evidence Rules 'Committee.

These sentiments were met by concerns that although the
substance of the Congressional approach leaves much to be desired,
the views of Judicial Conference committees have been made clear to
Congress. Vigorous efforts were made to advance these views during
the legislative processe, without significant success. Rejection of
these, views was particularly clear, with respect to the argument
that, "other crimes" evidence should be'' limited to cases of actual
convictions. To ,engage in a processof competing with the Evidence
Rules Committee draft might' simply vitiate the effectiveness of any
response by the Standing Committee. '

At the conclusion of this discussion, the sense of the
Committee was that the Committee should support the conclusions of
the Evidence and Criminal Rules Committeels that as narrow an
approach as possible should be taken in attempting to improve the
drafting of the Rules adopted'by Congress. -This-! support should be

L
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conveyed to the Standing Committee.

Next Meetings

The next two meetings of the Committee were set. One will be
in Philadelphia on Thursday and Friday, February 16 and 17, 1995.
The agenda for this meeting will focus solely on Rule 23. Several
experienced class-action litigators and a few scholars will bep invited to describe their experiences and thoughts for theL> Committee. The following meeting will be in New York.. on April 20to 22, 1995. This meeting will be held in sequence with the masstort symposium of the Institute for Judicial Administration at NewYork University. It is hoped that members of the Committee will beable to attend the symposium as another element in the continuing
study of Rule 23.

Respectfully submitted,

Edward B. Cooper, Reporter
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October 1994 Minutes 8
Advisory Committee on Criminal Rules

1. Rule 10. Arraignment; Proposal to Consider Amendment.

Judge Crigler suggested that the Committee consider an amendment to Rule 10
which would provide that a guilty plea may be entered at an arraignment. The Reporter
indicated that he would contact Judge Crigler about possibly placing the issue on the
agenda for the Spring 1995 meeting.

VH. RULES AND PROJECTS PENDING BEFORE THE STANDING
COMMITTEE AND JUDICIAL CONFERENCE.

A. Local Rules Project for Criminal Cases.

Professor Coquillette gave a full report on the background of the local rulesL project, which had originally focused on civil cases. He noted that with the cooperation of
the Committee, he and Mary Squires had continued the project in order to study local
rules governing the trial of criminal cases. He noted that the main complaint with regard
to local rules was from practitioners that out-of-state lawyers may be able to quickly
locate the pertinent rule. To that end, the project would focus on the possibility of
uniform number among the districts. The second point, he added, is that the project

L would assist the district courts in reviewing their own rules and how they related to the
national rules. Following a brief discussion about what if any steps could be taken if it
appeared that a local rule was in conflict with the national rule, Professor Coquillette

L indicated that the project would be coordinated with the Committee.

7 B. The 1994 Crime Bill

Mr. Rabiej briefly noted several statutory changes which had resulted from the
Fr Crime Bill.. First, a typographical error in Rule 46 had been remedied as a part of the bill.L Second, Title 18 had been amended to with regard to presentence reports in death penalty

cases. And finally, Title 18 was amended to reflect that in capital cases, the government is
required to disclose the names of its witnesses to the defense three days before trial unless
it can show by a preponderance of the evidence that doing so would endanger the witness.

VIII. EVIDENCE RULES UNDER CONSIDERATION:
RULES 413, 414 & 415

LI Judge Jensen and the Reporter provided a brief overview of recent
Congressional promulgation of Federal Rules of Evidence 413, 414, and 415 which
address the admissibility of propensity character evidence. They noted that those
evidence rules are being considered by the Evidence Advisory Committee at an
upcoming meeting and that the Committee's position or comments on the proposals
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might be helpful. Professor Saltzburg was connected through telephone conference
call to the Committee and offered additional background discussion on the issue.
During the ensuing discussion the Committee considered the rules promulgated by
Congress as part of the Crime Bill, and memos from Professors Margaret Berger and
Steve Saltzburg concerning possible changes to Congress' version of the rules. The
Reporter suggested that rather than endorse any particular language or draft, the
Committee might instead address specific policy issues and transmit its views to the E
Evidence Committee and indicate a willingness to assist that Committee in any way it
felt appropriate.

A. Rules Enabling Act Process.

Before addressing the specifics of the evidence rules, the Committee, at the
suggestion of Professor Coquillette, noted its deep concern over the last minute
addition of key evidence rules which will in effect drastically change the rules
governing the admissibility of other offense, or extrinsic act, evidence -- a controversial
and complicated topic in its own right. There was a general consensus that the
Congress should be apprised of that concern and the need for initial input from the
Judicial Conference before such rules are promulgated. The Committee was convinced
that the Rules Enabling Act process is sound and that it insures that a broad cross-
section of view points and suggestions will be heard on proposed amendments.

B. The Need for Rules Governing Propensity Evidence.

Several members of the Committee also expressed the view that Rule of
Evidence 404(b) provides an adequate vehicle for introducing other offense evidence
against a criminal defendant. Given the sensitive nature of this evidence, and the 7
special dangers attending such information in a criminal trial, several members
seriously questioned whether Rules 413-415 are worth the danger of convicting a
defendant for his past, as opposed to charged, behavior. The Reporter noted that
similar rules were before Congress in 1991 and at that time the Criminal Rules
Committee voted by a margin of 8 to 1 to oppose such amendments. Judge Dowd
moved that the Committee oppose the adoption of the rules. Judge Davis seconded the
motion which carried by a vote of 8 to 1.

C. The Need for Three Separate Rules; Cross-Over Evidence.

Judge Marovich moved that the three other offense evidence rules adopted by-
Congress be combined into one rule which would be applicable in both civil and

L
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criminal cases. The motion was seconded by Judge Smith passed by a vote of 8 to 0with one abstention. The Committee believed that so combining the rules would makeit easier for practitioners and courts to locate and apply the applicable provision or rule.
C The Reporter suggested that because the rules deal with the admissibility of other1 L offenses or extrinsic acts, it might be advisable to include the new provisions in Rule404, which already deals with that topic, as exceptions to the general rule that extrinsic7 act evidence is not admissible to prove circumstantially that a person acted inconformity with those previous acts and thus committed the charged offense.

7i In addressing the question of whether the three rules should be combined, theCommittee also noted some ambiguity on whether there could be any cross-over ofL other offense evidence from sexual assault cases to child molestation cases. That is,LI could the prosecution in a rape case offer evidence that on prior occasions thedefendant had committed acts of child molestation or vice versa? The Committee7w expressed doubt whether there is justification for any cross-over offense propensity
evidence and recommended that that particular issue should be addressed in any7 proposed alternatives to the Congressional versions of the rules.

E. Balancing Test.

Upon motion by Judge Marovich (seconded by Judge Crigler), the Committeevoted 7 to 2 to recommend that no new balancing test be adopted for other offenseevidence regarding sexual propensities. During the discussion, it was suggested thatperhaps the evidence should be admissible only if the probative value of the evidenceoutweighed the prejudicial dangers. Although the Committee was concerned about thespecial dangers presented by the evidence, in the end it concluded that the balancingtest in Rule 403 would suffice. In this regard, the Committee noted that any redraftL should make it clear that the admissibility of any proffered evidence under the new rulemust be subject to Rule 403 analysis by the court.

F. Burden of Proof.

LS The Committee next considered the question of whether any particular ordifferent balancing test should be placed on the admissibility of a defendant's prior actsirl~ of sexual misconduct where there has been no conviction. Following a discussion ofthe current rules applicable to admitting a defendant's prior acts under Rule 404(b),Judge Davis moved that the prosecution be required to prove by clear and convincing7: evidence in a Rule 104 proceeding that the alleged act occurred before the evidence
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77
could be submitted to the jury. The motion was seconded by Judge Dowd and passed
by a vote of6to 3.

G. Notice Provision.

The Congressional version of Rules 413-415 include notice provisions which
require the prosecution to inform the defense of its intent to introduce extrinsic act
evidence. During the discussion, the Committee considered the issue of whether such
notice should be dovetailed with Rule of Criminal Procedure 16 or adopt the more
generalized notice provision in Rule 404(b). Judge Crow moved that the 404(b) notice
provision be adopted as a recommended notice provision. The motion was seconded by
Marovich and failed by a vote of 3 to 5, with one abstention. Judge Dowd then moved
that the notice provisions remain as they appear in the Congressional version of the
rules. That motion, which was seconded by Judge Davis, passed by a vote of 8 to 0,
with one abstention.

H. Requirement that Sexual Act Resulted in a Conviction.

The suggestion was made during the Committee's discussion that to be 7
admissible under the proposed rules, the defendant's prior sexual conduct must have .
resulted in a conviction. Several members noted that Rule 404(b) permits non-
conviction evidence. Ms. Harkenrider moved that the proposed rules should not be- 7
limited to prior convictions. Judge Crow seconded the motion; which carried by a vote
of 7 to 2. K

I. Timing Requirement.

Finally, the Committee discussed the question of whether any particular
provision should be made for remote sexual conduct, in a manner currently noted in
Rule of Evidence 609 for remote convictions. The Committee believed that the
balancing test in Rule 403 would adequately cover the court's consideration of prior
sexual misconduct. Judge Marovich moved that no specific time limits be established
and Judge Crow seconded the motion. It passed by a margin of 7 to 1, with one Li
abstention.
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DRAFT

LS Honorable Newt Gingrich
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker:

By direction of the Judicial Conference of the United States, I am honored totransmit to you a report containing reconunendations regarding the admission ofL character evidence in certain cases under the Federal Rules of Evidence.

This report is submitted to Congress in accordance with section 320935 of the7 Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103 -322
(September 13, 1994). The section adds new Evidence Rules 413, 414, and 415 to the
Federal Rules of Evidence.

The Act defers the effective date of new Evidence Rules 413-415 until February10, 1995 pending a report from the Judicial Conference. Under the Act the effectiveLi date is delayed for an additional 150 days after transmittal of the Conference report, ifthe Conference makes alternative recommendations to the new rules. The
recommendations in the report are different from the Act's new rules. Accprdingly,
Rules 413-415 will take effect 150 days after the transmittal of this report, nless
Congress adopts the alternative recommendations or provides otherwise by law.

EL Sincerely,

K
7 L. Ralph Mecham

Secretary
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REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES
ON THE

ADMISSION OF CHARACTER EVIDENCE

CERTAIN SEXUAL MISCONDUCT CASES

February 199S -KE

I. INTRODUCTION

This report is transmitted to Congress in accordance with the Violent Crime
Control and Law Enforcement Act of 1994, Pub. L. No. 103-322 (September 13, 1994).
Section 320935 of the Act requires the Judicial Conference of the United States within
150 days (February 10, 1995) to submit 'a report containing recommendations for
amending the Federal Rules of Evidence as they affect the admission of evidence of a
defendant's prior sexual assault or child molestation crimes in cases involving sexual
assault or child molestation." K

Under the Act, new Rules 413, 414, and 415 would be added to the Federal Rules
of Evidence admitting evidence of a defendant's past similar acts in criminal and civil
cases involving a sexual assault or child molestation offense for its bearing on any matter
to which it is relevant. The effective date of new Rules 413415 is contingent in part
upon the nature of the recommendations submitted by the Judicial Conference.

After careful study, the Judicial Conference urges Congress to reconsider its
decision on the policy questions underlying the new rules.

If Congress does not reconsider its decision on the underlying policy questions,
the Judicial Conference recommends the adoption of amendments to Rules 404 and 405 Li
of the Federal Rules of Evidence, in lieu of new Rules 413415. The alternative
amendments would not change the substance of the congressional enactment. The
changes would clarify drafting ambiguities and eliminate possible constitutional
infirmities.

II. BACKGROUND K
Under the Act, the Judicial Conference was provided 150 days within which to 7

make and submit to Congress alternative recommendations to new Evidence Rules 413- Li
415. Consideration of Rules 413-415 by the Judicial Conference was specifically
excepted from the exacting review procedures set forth in the Rules Enabling Act
(codified at 28 U.S.C. §§ 2071 - 2077). Although the Conference acted on these new
rules on an expedited basis to meet the Act's deadlines, the review process was thorough
and demanding. K

K.
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Since the new rules would apply to both civil and criminal cases, the Judicial
Conference's Advisory Committee on Civil Rules and the Advisory Committee on
Criminal Rules reviewed the rules at separate meetings in September 1994. On earlier
occasions, the Advisory Committee on Criminal Rules and the Advisory Committee on
Evidence Rules had reviewed and opposed legislative proposals to make similar evidence
rule changes, because of the sensitive nature of this type of evidence and the dangers of
unfair prejudice.

At the same time, the Advisory Committee on Evidence Rules sent out a notice
soliciting comment on new Evidence Rules 413, 414, and 415 to the courts, including all
federal judges, about 900 evidence law professors, 40 womens rights organizations, and
1,000 other individuals and interested organizations.

III. DISCUSSION

On October 17-18, 1994, the Advisory Committee on Evidence Rules met in
Washington, D.C. It considered the public responses, which included 84 written
comments, representing 112 individuals, 8 local and 8 national legal organizations. The
overwhelming majority of judges, lawyers, law professors, and legal organizations who
responded opposed new Evidence Rules 413, 414, and 415. The Judicial Conference
Advisory Committees on Civil Rules and on Criminal Rules also expressed opposition to
the new rules.

The Advisory Committee on Evidence Rules submitted its report to the Judicial
Conference Committee on Rules of Practice and Procedure (Standing Committee) for
review at its January 11-13, 1995 meeting. The advisory committee believed that the
concerns expressed by Congress and embodied in new Evidence Rules 413, 414, and 415
are adequately addressed in the existing Federal Rules of Evidence. In particular,
Evidence Rule 404(b) now allows the admission of evidence against a criminal defendant
of the commission of prior crimes, wrongs, or acts for specified purposes, including to
show intent, plan, motive, preparation, identity, knowledge, or absence of mistake or
accident.

Furthermore, the new rules could diminish significantly the protections that have
safeguarded persons accused in criminal cases and parties in civil cases against undue
prejudice. These protections form a fundamental part of American jurisprudence and
have evolved under long-standing rules and case law. A significant concern identified by
the committee was the danger of convicting a criminal defendant for past, as opposed to
charged, behavior.

For these reasons, the Advisory Committee on Evidence Rules recommended that
Congress be urged to reconsider its decision on the policy questions embodied in new
Evidence Rules 413, 414, and 415. If Congress does not reconsider its decision on the
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policy questions, the committee does not believe that it is their role to prepare
alternative rules that diluted the policies articulated by Congress.

Accordingly, the committee drafted proposed amendments to existing Evidence
Rules 404 and 405 that would both correct ambiguities and possible constitutional i
infirmities identified in new Evidence Rules 413, 414, and 415 and remain consistent
with Congressional intent. In particular, the proposed amendments were made expressly
subject to Evidence Rule 403 balancing in accordance with repeatedly stated objectives l
of the legislation's sponsors with which representatives of the Department of Justice
expressed agreement. In addition to clarifying the drafters' intent, an explicit reference
to Rule 403 was determined to be essential to insulate the rule against constitutional
challenge.

C
The committee believed that the alternative amendments would more effectively

carry out the policies expressed by supporters of new Evidence Rules 413, 414, and 415,
while at the same time providing essential integration with the existing Federal Rules of
Evidence.

The Standing Committee reviewed the new rules and the alternative
recommendations. It concurred with the views of the Evidence Rules Committee and
recommended that the Judicial Conference adopt them.

IV. RECOMMENDATIONS

The Judicial Conference concurs with the views of its Committee on Rules of H
Practice and Procedure and urges that Congress reconsider its policy questions
underlying Evidence Rules 413-415. In the alternative, the attached amendments to
Evidence Rules 404 and 405 are recommended, in lieu of new Evidence Rules 413, 414,
and 415. The alternative amendments to Evidence Rules 404 and 405 are accompanied '
by the Advisory Committee Notes, which explain them in detail. C
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(Add to Rule 103]

1 Xjj Effect of Pretrial RulinQ. Any pretrial objection to or H
2 proffer of evidence must be renewed in a timely fashion at trial

3 unless the court expressly states on the record, or the context

4 clearly demonstrates, that any ruling thereon is final.
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Advisory Committee's Note on Amendment to Rule 103(e):

Since the Federal Rules of Evidence became effective,

litigants have increasingly relied on pretrial motions to raise

issues about the admissibility of evidence. As enacted, Rule 103

did not specifically address whether a losing party had to renew

its objection or offer of proof at trial in order to preserve an

issue for appeal.

Subdivison (e) has been added in order' to clarify differing

7 approaches that spell uncertainty for litigants and create

unnecessary work for the appellate courts. See, e.g., United

States v. Vest, 842 F.2d 1319, 1325 (1st Cir.) (absence of

objection at trial is "fatal"), cert. denied, 488 U.S. 965

(1988); Allison v. Ticor Title Ins. Co., 979 F.2d 1187, 1200 (7th

Cir. 1992) ("the law in this circuit is that an unsuccessful

motion in limine does preserve the issue for appeal"); American

Home Assurance Co. v. Sunshine Supermarket, Inc., 753 F.2d 321,

324 (3d Cir. 1985) ("test is whether an objection at trial would
have been more in the nature of a formal exception or in the

nature of a timely objection calling the courts' attention to a

matter it need consider."); Palmerin v. City of Riverside, 794

F.2d 1409, 1411 (9th Cir. 1986) (circuit's position is "unclear).

Subdivision (e) states as a default rule that counsel for
the losing party must renew any pretrial objection or proffer at7 trial. Renewal is not required if "the court expressly states on

the record, or the context clearly demonstrates," the finality of
the pretrial ruling. Counsel bears the responsibility for

1
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obtaining the requisite ruling or renewing the objection and

bears the risk of waiving an appealable issue if these procedures K
are not followed.

Rule 103(e) does not excuse a litigant from having to 7
satisfy the requirements of Luce v. United States, 469 U.S. 28 7
(1984) to the extent applicable. In Luce, the Supreme Court held

that an accused must testify at trial in order to preserve for L
appeal any Rule 609 objection to a trial court's ruling on the

admissibility of the accused's prior convictions for impeachment. K

Some circuits have extended the Luce rule beyond the Rule 609

context. See United States v. Weichert, 783 F.2d 23, 25 (2d Cir.

1986) (Rule 608(b)), cert. denied, 479 U.S. 831 (1986); United 7
States v. Sanderson, 966 F.2d 184, 189-90 (6th Cir. 1992) (same);

United States v. DiMatteo, 759 F.2d 831, 832-33 (11th Cir. 1985) 7
(per curiam) (same), cert. denied,- 474 U.S. 860 (1985); United

States v. Griffin, 818 F.2d 97, 105 (lst Cir. 1987) (Rule 403), 7
cert. denied, 484 U.S. 844 (1987). 7
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K RULE 407. Subsequent Remedial Measures.

g 1 When, after an injury or harm allegedly causedby an

2 event, measures are taken whieh that, if taken previously,

3 would have made the event less likely to occur, evidence of
4 the subsequent measures is not admissible to proveE 5 negligence e* culpable conduct, a defect in a Droduct. a
6 defect in a product's dejsin. or a need for a warning or

7 instruction in oenneetien with the event. This rule does
8 not require the exclusion of evidence of subsequent measures
9 when offered for another purpose, such as proving ownership,

L 10 control, or feasibility of precautionary measures, ifK 11 controverted, or impeachment.

7
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Advisory Committee's Note on Amendment to Rule 407:

The amendment to Rule 407 makes two changes in the rule.

First, the words "an injury or harm allegedly caused by" were

added to clarify that the rule applies only to changes made after

the occurrence that produced the damages giving rise to the

action. Evidence of measures taken by the defendant prior to the

"event" do not fall within the exclusionary scope of Rule 407

even if they occurred after the manufacture or design of the

product. See Chase v. General Motors Corp., 856 F.2d 17, 21-22

(4th Cir. 1988).

Second, Rule 407 has been amended to provide that evidence

of subsequent remedial measures may not be used to prove "a

defect in a product or its design, or that a warning or

instruction should have accompanied a product." This amendment

adopts the view of a majority of the circuits that have

interpreted Rule 407 to apply to products liability actions. See
Raymond v. Raymond Corp.. 958 F.2d 1518 1522 (1st Cir. 1991); In
re Joint Eastern District and Southern District Asbestos

Litigation v. Armstrong World Industries. Inc., 995 F.2d 343 (2d
Cir. 1993); Cann v. Ford Motor Co., 658 F.2d 54, 60 (2d Cir.

1981), cert. denied, 456 U.S. 960 (1982); Kelley v. Crown

Equipment Co., 970 F.2d 1273, 1275 (3d Cir. 1992); Werner v.

Upiohn.Inc., 628 F.2d 848 (4th Cir. 1980), cert. denied, 449 U.S.
1080 (1981); Grenada Steel Industries, Inc. v. Alabama Oxygen

Co., Inc., 695 F.2d 883 (5th Cir. 1983); Bauman v. Volkswagenwerk

Aktiengesellschaft, 621 F.2d 230, 232 (6th Cir. 1980); Flaminio

K ~~~~~~~~~~~1



v. Honda Motor Company. Ltd., 733 F.2d 463, 469 (7th Cir. 1984);

Gauthier v. AMF. Inc., 788 F.2d 634, 636-37 (9th Cir. 1986).

Although this amendment adopts a uniform federal rule, it

should be noted that evidence of subsequent remedial measures may V
be admissible pursuant to the second sentence of Rule 407. 7
Evidence of subsequent measures that is not barred by Rule 407

may still be subject to exclusion on Rule 403 grounds when the

dangers of prejudice or confusion substantially outweigh the

probative value of the evidence. K
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ADVISORY COMMITTEE ON EVIDENCE RULES

Minutes of the Meeting of October 17-18, 1994
Washington, D.C.

The Advisory Committee on the Federal Rules of Evidence met
on October 17 and 18, 1994 in the Thurgood Marshall Judiciary
Building in Washington, D.C. The following members of the
Committee were present:

Circuit Judge Ralph K. Winter, Jr., Chairman
Circuit Judge Jerry E. Smith
District Judge Fern M. Smith
District Judge Milton I. Shadur
Federal Claims Judge James T. Turner
Chief Justice Harold G. Clarke
District Judge David S. Doty
Professor Kenneth S. Broun
Gregory P. Joseph, Esq.
James K. Robinson, Esq.
Professor Stephen A. Saltzburg
Roger Pauley, Esq.
Peter G. McCabe, Esq.
Mary F. Harkenrider, Roger Pauley and David Karp,

representing the Department of Justice
Professor Margaret A. Berger, Reporter

Also present:

Hon. Annemarie Stotler, Chair, Standing Committee on Rules
and Practice

John K. Rabiej, Administrative Office
Peter McCabe, Administrative Office
Joe S. Cecil, Federal Judicial Center
Professor Leon Whinery

Judge Winter called the meeting to order at 8:30 a.m. He
reported on the meeting of the Standing Committee on Rules of
Practice and Procedure, in June 1994. At that meeting, the
Standing Committee responded as follows to actions taken by the
Evidence Committee at its May 1994 meeting:

Because of pending action on the Crime Bill, the
Standing Committee deferred resubmitting to the Supreme
Court the civil portion of Rule 412 that the Supreme Court
had declined to promulgate. The issue is now moot because
the Violent Crime Control and Law Enforcement Act of 1994
enacted the entire text of Rule 412 that had been forwarded
to the Supreme Court, including the civil portions.

The Standing Committee rejected the amendment the
Evidence Committee had proposed to Rule 1102(b).

r ~~~~~~~~~~~~1



i-
K

The Standing Committee adopted the Evidence Committee's
recommendation that our tentative decision not to amend
certain rules be made public, and that comment on these l
rules should be solicited. An announcement to that effect
has been circulated, and a hearing will be held in New York
on January 5, 1995 if persons wish to comment.,

Judge Winter further reported that the Evidence Committee
will meet next in San Diego on January 9 and 10, 1995, and will
perhaps meet again on May 4-6, 19,95. The Committee approved the
minutes of the previous meeting held on May 9 and 10, 1994.,

The Committee then turned to the provisions in the Violent 7
Crime Control and Law Enforcement Act of 1994 (Crime Bill) that
affect the Rules of Evidence. 7"

Rules 413-415. The Committee first turned to Rules 413-415 LJ
which were conditionally passed by Congress with the proviso that
if the Judicial Conference makes contrary recommendations within
150 days after the Act's effective date, the Rules willnot take K
effect if both Houses of Congress enact changes within,150O ~d'ays
thereafter. These rules make evidence that a person committed
prior acts of-sexual assault or child molestation admissible in H
specified criminal and civil proceedings.

Judge Winter made a number of preliminary comments about the
rules. He reminded the Committee that it had evinced no interest L
in a prior version of these rules at the fall 1993 meeting. With
regard to legislative history, he noted that statements about
Rules 413-415 in this Congress were made after the Crime Bill had K
passed. The proponents of-the rules now state thatRule 403 and
the hearsay rules would continue to apply. Many ofthe comments
the Administrative Office received on the rules point out,-
however, that the language seems to make other evidentiary rules Li
inapplicable although the defendant's rebuttal evidence would be
subject to theexisting rules. Numerous comments were received; f
those from non-politicians were overwhelmingly unfavorable0 1
Proponents of the Crime Bill provisions do not like the
propensity rule in general, and reject all time limits that might
restrict the admissibility ofprior acts. Opponents argue that no
empirical evidence supports the proposition that prior sexual
offenders are more likely to repeat their acts than other
criminals; that the defendant is enormously prejudiced when such C

evidence is admitted; and that the jury will be diverted and L
confused by what will be mini-trials about disputed prior acts.
In the federal courts, 80-90% of the cases in which these rules r
would apply involve Native Americans. Judge Winteralso advised
the Committee that if it decided to rewrite the rules, any
accompanying Note would have to be drafted after the meeting and
circulated to Committee members via Fax.

Roger Pauley argued that even in the absence of legislative

2 L



history, it is clear from looking at the structure of other rules
using "is admissible" language that Rule 403 would ap'ply to these
rules as well. He mentioned Rules 402, 410, 608(a)'(2), 1004,
609(e) and 1003. Judge Winter replied that a reading of these
other rules persuaded him that their language did not make a casej7 for Rule 403 applying to the Crime Bill provisions.

The Committee decided by straw vote that it did not wish to
leave Rules 413-415 in, their present form. 'Members of the
Committee expressed concern about ambiguity, potential
constitutional infirmities, style, and inconsistency with
existing Federal Rules'. The Committee discussed at length whether
it should rewrite the rules to make substantive changes or
whether it should instead redraft the rules so as to better
effectuate the stated aims of its principal sponsors. The
Committee adopted the latter view after members stated that, they

L feared that inserting restrictions,' 'such as 'requiring proof of
the prior act by "clear and convincing" evidence, would not, pass
Congress'., The Committee also agreed, however, at the''suggestion
of Professor Broun,,'that'it would make a short, diplomatic
statement 'to the standing Coxm-ittepe !that the Evidence Committee
did not agree with the substance of Rules 4'13-41,5.

K The, Committee agreed that the contents of all three rules
belonged,'in present Ru'le'40,4 as an exception 'to the prohibition
against, using evidence to show that a person had acted inL conforiiity wit hhis or her character. The Com'nittee thought it
essential ito + c1larify 'the ppl icabil ity of Rule' A403 balancing, and
other evidentiary rules such as, thos"e: governing 'hearsay. The
Committee further deci.dedd !that the' rule l1should specify the
factors that ,deterine probative value in connection with Rule
403 balancing so 'as to'' mais' the Cuortsy task easier when
construing these rules. It was agreedltthat theil No~te to the rule

L should point out thato,,tther Rule 4603 factors apply as well.

Afteir the Reporte'r submitted a jredraftt ,incorporating these
suggestions, other' issues arose. The Committee realized that some
additional chaneswuld have to be made in Rle 40, a well'as
in Rule 405, so "as to enable a ypart to respond to propensity
evidence 'a'bout priori'cts 'of sexual aessault ori child molestation.

L In a civil case,16fo'r instance, a dfefen ant who6 ~denies that he
ever committed th riior acts oughfk tollbe ible"1 lto introduce
evidence A inioni or reputation ev iencd" ' TheDep~rtment of

I Hill T~ ~ ~ ~ ~ ~~~Ii
Justice hadp nobJ ec't i on to these han6s

The Committee waslalso concerned that the reference to state
law might iopen theioors'to evidence of'conduct such as
consensual 'homosexual activity that is not'criminal pursuant to
federal law. The formula selected by the Committee does expand
the scope 'of ,the rule in the Crime Bill slightly in that it
would potelntially l4vJ~ow evidence of prioriacts committed outside
the United States 'tiLeadmitted.-ThelCommittee felt, however,
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that the availability of Rule 403 balancing would provide the

trial court with adequate discretion to exclude evidence in those

instances in which a court concluded that the place in which the L
prior act occurred had a major impact on the evidence's probative

value.

The Committee alsoagreed to make the time limit on notice L

in criminal proceedings'con'sistent with the-notice provision that

already exists ,in Rule 404'(b),and to eliminate time limits with 7
regard to civil cases so as not to interlfere with discovery and ̀

disclosure provisions in the',Federal Rules of Civil Procedure.

All voting members of the Committee were in favor of

adopting the proposed changes to Rules 404 and 405;, the
Department of ~Justiceabsta~ined'. The a~menAded ru'le~s with an

accompanying Note will Se forwarded to theSt nding Committee. 7
Confidential Communications Between Sexual Assault Victims

and Their Counselors. !,The Crime B~ill' also contains 4aprovision'

requiring the Judicial .'Conference otostu +whetherithe Federal

Rules of Evidence should be amended, to e6sure that the

confidentiality of communications qitween sexual. victims and

their counselors will, be, aequAte'ly proteted in federial courts.
No time limit for completing ths stud i in the Craie"Bil l but

the Attorney General has o bee d ircted to report' t Congress

within one year on isul the ,states 'have tkno eprofte

the confidentiality-ofc thee'tykes f communicatios. Ieney L
Harker ider sugge s ted that thf t
Attor neGane oralts 'stdy to"'lt om td Jud W]~Ater appointed

a subcommittee con sis igo ,d~ ~i . Sih a~

Harkevn rider', Gegory rul e (ane Bron and tha Reporter to

consider Lthe t reron th

Rule '407. The Comm'ittee, di scdsd at length the advisability
of amending Rule, 407, 60as ,,toQ i~se a uniform rule throughout
the circuit wihr 'd'to' ~th~ ais'sibiLlit of evidence of

subsequent iremedion meases repthe ducts diability cases.

Ultimately~, the Committee t 0o f~ard Il the, Standing
committee An amenmn ta xMid'Rles1 407 's bntprducts
liability ca~ss. ITh domte, [~cted a secial provis'ion for
recall' eviden6e. The' aI~n~6 rt toclArf s, when "the event"

occusfrwrethe rj e'IThe Commit.teasNo e e~~odin
approved a oe ob dO',1 i~ tn Committee.,

Rule 103. The Committee spent considerable time debating
whether Rule 103 -'should be 6anneiIt c aif whther waiver of

appellate review occur if lbhe dsng party aIls to renew at
trial an issue that had ben rais'eld~l in limin .The 'Committee with.
one negative vote agreed that there should be uharl.i
developed a default rule6 (a new s'14bdivisi6n() that'-alerts
counsel to'the~ need to makele that uonlessthe'recorJ~onth
in limine motion indicates tt hat' the c,11durit 'deermination is

F ~~~~~~~~~~~~~~~~~~~~~4 EJ



final, counsel must raise the question anew at trial. The
amended rule with an accompanying Note will be forwarded to the
Standing Committee.

Article VII. The Committee discussed both the Reporter's
draft and Professor Broun's draft of possible revisions to
Article VII. The Committee decided to defer further action on
this Article in light of the recency of the-Supreme Court's
decision in Daubert v. Merrell Dow Pharmaceuticals, Inc. and the
case law that is beginning to-develop in response to the opinion.

Other rules. The Committee agreed to add Rules 406, 605, and
606 to the list of rules that it has tentatively decided not to
amend.
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TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Honorable Paul Mannes, Chair
Advisory Committee on Bankruptcy Rules

DATE: December 14, 1994

L RE: Report of the Advisory Committee on Bankruptcy Rules

L Introduction

The Advisory Committee on Bankruptcy Rules met on September
22-23, 1994, in New York City. The Advisory Committee considered
and approved several proposed amendments to the Bankruptcy Rules
at the September meeting, but decided to delay presenting them to

C the Standing Committee with a request for publication until other
proposed amendments are considered at subsequent meetings. It is
anticipated that these proposed amendments will be included in a
package of proposed amendments to be presented to the Standing
Committee with a request for publication in July 1995. These
proposed amendments are listed below under "Information Items."

On October 22, 1994, the Bankruptcy Reform Act of 1994 (Pub.
L. 103-394, 108 Stat. 4106) was enacted. The Reform Act is
lengthy and affects many aspects of bankruptcy law and procedure.
With few exceptions, the amendments to the Bankruptcy Code and
title 28 of the U.S. Code made by the Reform Act are effective in
all bankruptcy cases commenced on or after the date of enactment.
Several provisions of the Reform Act have caused certain
Bankruptcy Rules and Official Forms to be inconsistent with the
Bankruptcy Code and-title 28. In addition, there are certain
Rules and Forms which -- although not inconsistent with the
statutory changes -- should be amended to better implement the
new law.

In view of the enactment of the Bankruptcy Reform Act of
1994, the Chairman called a special meeting of the Subcommittee
on Forms that was held on December 7, and a special meeting of

_ the full Advisory Committee that was held on December 8-9, 1994,
in Washington, D.C., to focus only on proposed amendments to the
Rules and Forms designed to conform to, or implement, provisions
of the Reform Act.

L) At the December 1994 meeting, the Advisory Committee
approved amendments to the Official Forms designed to conform tor the Reform Act. These proposals are listed below ("Action
Items") and will be presented to the Standing Committee for
approval at the January 1995 meeting. The Advisory Committee
also -approved three Suggested Interim Bankruptcy Rules, designed
to implement certain provisions of the Reform Act, for
dissemination to bankruptcy and district courts with a
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recommendation for adoption as local rules pending the effective
date of similar national Bankruptcy Rule amendments. The
Advisory Committee also approved proposed amendments to the
Bankruptcy Rules to conform to the Reform Act, but decided to
consider these proposalsfurther at its March 1995 meeting and to
delay presenting these proposals to the Standing Committee with a
request for publication until July 1995 (see '"Information
Items").

Two provisions of the new legislation directly affect the
Bankruptcy Rules, but do not require any action by the Advisory
Committee. Section 104(e) of the Reform Act has amended certain
provisions of the Rules Enabling Act affecting Bankruptcy Rules,
and section i14 has added a new subdivision (h) to Rule 7004 that
requires, with certain exceptions, service by certified mail on
insured depository institutions. These provisionts are discussed
in more detail below-under "Information Items." ,

I. Action Items

A. Proposed Amendments to the Official Forms Submitted for
Approval and Transmittal-to the Judicial Conference for
Its Consideration in March 1995.

1. Synopsis of Proposed Amendments to the Official
Forms

a. Official Form No. 1 (Voluntary Petition) is
amended to provide a signature line for, and
spaces for information relating to, a
"bankruptcy petition preparer" (non-attorney
who prepares-a document for filing in a
bankruptcy case for compensation). These
amendments are designed to implement § 110 of
the Code6 (added by § 308 of the 1994 Reform
Act).

Form 1 also is amended to (1) require that a
chapter-11 debtor indicate whether it is a
"small business"' as defined in § 101 of the
Code and to provide a place for such a debtor
to elect to be considered a small business
under § 1121(e) ^(added by § 217 of the Reform
Act); (2) require the debtor to represent
that it is eligible for the relief requested;
and (3) to clarify that the person signing a
petition on behalf of a corporation or
partnership is representing that he or she is
authorized to filee the petition. ;

b. Official Form No. 3 (Application and Order to
Pay Filing Fee in Installments) is amended to
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add a signature line for, and spaces forTI 'information relating-to, a bankruptcy
petition preparer. To correct an oversight,
this form-is amended further to add a

' N signature line for an attorney who is
required by Rule 9011 to sign it.

c. Official Form No. 6 (Schedules), Schedule E
(Creditors Holding Unsecured Priority
Claims)', is'amended (1) to list the new
priority rights of creditors holding alimony,
maintenance and support claims under

507(a) (7), as amended by § 304(c) of the
r . Reform Act; (2) to increase dollar limits on

certain priorities in accordance with § 108
of the Reform Act and-to include a note
indicating that these limits are subject to
future adjustment; and (3) to include in the

L "ewages, salary and commissions" priority
category the commissions owed to independent
sales representatives in accordance with §

L 207 of the Reform Act.

In addition, Official Form No. 6 is amended

L to add a signature line for, and spaces for
information relating to, a bankruptcy
petition preparer.

L d. Official Form No. 7 (Statement of Financial
Affairs) is amended to provide a signature
line for, and spaces for'information relating

L to, a bankruptcy petition preparer.

e. Official Form No. 8 (Chapter 7 Individual
L - Debtor's Statement of Intention) is amended

to provide a signature line for, and spaces
for information relating to, a bankruptcy

L petition preparer.

f. Official-Form'No. 9 (Notice of Commencement
.- ' of Case under the Bankruptcy Code, Meeting of

Creditors, and Fixing of Dates) includes
eleven variations of notices, each one
tailored to a certain situation (i.e., type
of debtor, chapter Of the Code, whether the
estate has assets). Where appropriate, these
forms are amended to provide notice of the
new extended deadline'for a governmental unit
to file a claim under § 502(b)(9), as amended
by §213 of the Reform Act. In addition,
these notices are amended where appropriate
to state that a proceeding regarding

F
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nondischargeability of a property settlement
obligation under § 523(a)(15) (as amended by
§ 304 of the.Reform Act) must be commenced in
the bankruptcy case in accordance with
§ 523(c) of the Code.,

g. Official Form No. 10 (Proof of Claim) is
amended to (1) add a space for a creditor who
is owed alimony, maintenance, or support to
claim the new priority under § 507(a)(7) of
the Code; (2) tlo conform to new dollar limits

I . , . I I , , , 1 , 'I, 1 " , , .

on pertain ,,priorty 'claims and to include a
note indicatirng 'that the-se limits are subject
to future adju.stment; and (3) to conform to
the amended paragraph numbers in § 507(a)
tha'at,,were cha ned by the Reform Act.y~~~~~~

h. Official Form No. 1,6,,-Captions) consists of
thre ,alternativeis(lFormlEA is the full
caption, Forml', 1-6 B,Bis, the short form, and
Form1,16C iis 5 radversary proceedings).
Section 225`of the Reform Act added § 342(c)
tithe Codeb w ih'l~ireqaires that notices given
b~ylth" d.eb'torito' preditlors contain certain
information!, ijnpeudingithe debtor's address
and taxpayer ideAhif4cation (Social Security)
number. The [Lgislative history to the
Reform Act indicates.that Congress expects
that this infor`atiohnwijll be included in the
caption of notices 1given in a bankruptcy
case. Accordcii-gy, thefollowing amendments
are proposed; (1) Form 16A (full caption) is
amended tol,,addlt lfhedebtor's address, (2) Form
1gB (,short form,,elcaption) is amended to
include a note tndicating that it may be used
if § 342r(c) ,of lheCode is not applicable;
(6) Forml6C-,is'amended to indicate that it
is to be used in a complaint in an adversary
proceeding commencedi bylthe debtor and to
include the tnformatlonr~equired by § 342(c);
and (4) a newForm 16D,,[lwhich does not
include allthe e`in '-malion required by §
342(c), is added for use in a complaint in an
adversary proceedipngsjlo6ther than one filed by
a debtor.

i. Official Form No., 17 (Notice of Appeal to a
District Court iof Bankrtcy Appellate Panel
from a Judgment 1or OtherFinal Order of a
Bankraptcy, Couri)4, is ;amended to recognize
the new right,,to appeal from an interlocutory
order extending1or reducing the period in
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which only the debtor may file a chapter 11
plan under § 1121 of the Code, as amended by
§ 102 of the Reform Act. The form is also
amended to give notice that, if a bankruptcy
appellate panel is authorized to hear the
appeal, each party has a right to have the
appeal heard by the district court and that
the appellant may exercise this right only by
filing a separate statement of election at
the time of-the filing of the notice of
appeal.

j. Official Furm No. 18 (Discharge of Debtor) is
amended to include reference to § 523(a)(15)
of the Code (property settlement obligations)
as one of the typesof debts that are
discharged unless determined by the
bankruptcy court to be nondischargeable.

k. A new Official Form,19 (Certification and
Signature of Non-Attorney Bankruptcy Petition
Preparer) is added. This form is for use
when a document is filed that does not
already contain the required signature and
information relating to a bankruptcy petition
preparer.

2. Text of Proposed Amendments. The amendments to
the Official Forms are'set forth in Appendix A.

3. Request for Expedited Approval Without Publication
for Comment.'

In contrast to the Rules, the Official
Bankruptcy Forms may be promulgated or amended by
the Judicial Conference without approval of the
Supreme Court or Congress. See Bankruptcy Rule
9009. Although proposed amendments to the
Official Forms have been published for comment in
the past -- and the Advisory Committee believes it
is appropriate to continue that procedure in most
situations -- there is no formal requirement that
proposed amendments be published.

The Advisory Committee believes that the
proposed amendments to the Official Forms are
necessary to conform to the recent legislation,
and that it is important that these amendments
become effective as soon as possible. With
respect to many of the proposed changes, rights of
parties may be adverselyaffected if current forms
continue to be used. For example, the Proof of
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Claim form lists categories of priorities under
section'507(a) of the Code to facilitate the
assertion of a priority claim. The current form
does not include as an available priority the
right, of a former spouse',or child to the new
priority for alimony, maintenance and support
obligations afforded under the Bankruptcy Reform
Act of'1994L. The omission of the new priority 7
right could mi.slead former spouses into believing
that such priority does' not exist and could result
in the inadvertent waiver ,of such rights. In
addition, the Proof of,,Claim form and the
Schedulers contain specific monetary amounts with
respect tolothier priority' claims that are no
longer applicable because priority limits have
been increased.' Li

The Advisory Committee recommends that the
proposed amendments to the Official Forms be
approvedby, the Standing Committee without
publication for`comment, and that they be 7
presented toathe Judicial Conference for its Li
approval in March 1995;

4. Request, for JudicialConference Resolution jl
Approving Future Amendments to the Official Forms
to Conform to Dollar Adjustments Under Section 104
of the Code.-

a. Section 104 of the Bankruptcy Code was
amended by the Reform Act to provide that on
April 1, 1998, and at each 3-year interval V
ending on April 1 thereafter, certain dollar
amounts in the Code (including monetary
limitations on priorities under § 507 of the I
Code) will be adjusted to the nearest $25 to A
reflect the change in the Consumer Price
Index for AllUrban Consumers published by
the Department of Labor. Not later than V
March 1 of the year in which dollar
adjustments are made, the Judicial Conference
must publish the adjusted amounts in the V
Federal Register.-'Thedollar amounts
relating to priorities under § 507(a) are
included in Official Forms No. 6 (Schedules) W
and No. 10 (Proof'-of Claim). Any delay in
conforming these Official Forms to dollar
adjustments will result in inaccurate and
misleading forms that could adversely affect l
the rights of parties. In order to avoid any
such delay --,and'to avoid the necessity of
obtaining Advisory Committee, Standing A
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Committee, and Judicial Conference approval
of future amendments to the Official Forms
conforming to adjusted dollar amounts -- the
Advisory Committee recommends that the
Standing Committee and the Judicial

L Conference, which prescribes the Official
Forms, acdopt'an appropriate resolution that
will result in-the automatic amendment of the

Ld Official Forms to conform to future dollar
adjustments under §'104 of the Code.

B. Proposed SuggestedInterim Bankruptcy Rules presented
to the Standing"Committeewlih' requect for-approval
and authorization to distribute to district and
bankruptcy courts'.

L
1. Background. In 1979, the Advisory Committee on

Bankruptcy Rules formulated Suggested Interim
L Bankruptcy Rules and Forms for adoption as local

court rules pending the promulgation of a new body
of national Bankruptcy Rules and Official Forms to
implement the new Bankruptcy Code-(Title I of the
Bankruptcy-Reform Act of 19'78). The interim rules
served als model local rules until the new RulesV and Forms became effective in 1983.

In 1987, the Advisory Committee again formulated
Suggested Interim Bankruptcy Rules and Forms for
adoption by local courts. The 1987 interim rules
and forms were'designed to implement Chapter 12 of
the Code (Family Farmers) that was enacted as part
of the Bankruptcy Judges, United States Trustees,
and Family Farmer Bankruptcy Act of 1986. These
interim rules -- which were sent to district and

C bankruptcy courts with an explanatory cover letter
Lr signed'by'the chairman of the Advisory Committee

-- served as model chapter 1'2 rules until the
national Bankruptcy Rules and Forms were amended

L in 1991.

At its December 1994 meeting, the Advisoryr. Committee approved three'Suggested Interim
Bankruptcy Rules and recommended that they be sent
to district and bankruptcy courts to serve as
model rules designed to implement three aspects of

L the Bankruptcy Reform Act of 1994 (the election of
chapter 11 trustees, small business chapter 11
cases, and jury trials). National rules governing
these matters will not become effective until at
least December 1997 in accordance with the usual

Rules Enabling Act process.

Ls
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2. Synopsis of Suggested Interim Bankruptcy Rules r
a. Suggested Interim Rule 1 provides procedures

forthe election of a chapter 11 trustee.
Before enactment of the Reform Act, creditors
did not have the right to elect a trustee in
a chapter 11 case. If the court ordered the
appointment of a trustee, the United States
trustee, inconsultation with parties in
interest, selected the person to be
appo~inted.- The.Reform Act continues the same
means of, selecting a ,triustee, but also
provides, that, on request of a party in
nterest made within 30,i days after the court f

orders the appointment of a trustee, the K
UnitedStates trusteeshall convene a meeting
of cre~ditorspfoŽ he, purpose of electing a
chapter P1l ptrustee. The Suggested Interim
Rule prQyidees procedupres for requesting that
the Uit~ed States ltrustee convene a meeting

to ~~lct trustee,~ 'as~ 11el as for giving
not e of, 66 andoiductin" the election. It K

alsogoynste~;~odd'ref or court appoa

of t he aptpointment, of lthe elected person. r
b. SuggestedLInterim Rule 2 provides procedures

to impletent some of theReform Act's
provisions relating to smallbusinesses in
chapter 11 cases,. ,The Reform Act provides
that a "small business" (as defined in a new
definitibn added to the Code) may elect to be
considered a small business. If such an
election' is made,, the debtor may solicit
votes on'I Chapter 11 plan with a
conditionally approved" disclosure F
statemen, subject to final approval of the
discloslure state.ent at a hearing that may be
combined with the hearing on confirmation.
This Suggested Interim Rule provides
procedur`s', including, time limits, for making
a small business election. It also provides
procedurs relating tp conditional approval
of the dtsclosure statement.

c. SuggestedInterm Rule 31provides procedures L
relatingto jury trialsl.~, The Reform Act
amendedi 28 USC § 157,to provide that a
bankrupt~y judgm may conduct a jury trial if
a party has a right to trial by jury, the
district ourt designates the bankruptcy
judge to conduct a jury trial, and the
parties consent. Former Bankruptcy Rule 9015

rV
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governing jury trials was abrogated in 1987
L , because of the existing uncertainty regarding

the right to jury trials in bankruptcy cases.
Rules are needed governing all aspects of
jury trials, including procedures for
demanding trial by jury in the district court
or the bankruptcy court, and for consenting
to have the bankruptcy-judge conduct the
trial. This Suggested Interim Rule
incorporates by reference several Civil Rules
relating to jury trials, and also provides
procedures relati:'gto consent.

r 3., Text of Suggested Interim Bankruptcy Rules:

SUGGESTED INTERIM BANKRUPTCY RULES

LI Rule 1. Election of Trustee
in a Chapter 11 Reorganization Case

1 (a) REQUEST FOR AN ELECTION. A request to convene a

2 meeting of creditors for the purpose of electing a trustee

4 3 in a chapter 11 reorganization case shall be filed and

r 4 transmitted to the United States trustee in accordance with
L

5 Bankruptcy Rule 5005 within the time prescribed by § 1104(b)

6 of the Code. Pending court approval of the person elected,

7 a person appointed trustee under § 1104(d) shall serve as

L 8 trustee.

7 9 (b) MANNER OF ELECTION AND NOTICE. An election of a

10 trustee under § 1104(b) of the Code shallbe conducted in

L11 the manner provided in Bankruptcy Rules 2003(b)(3) and 2006.

12 Notice of the meeting of creditors convened under § 1104(b)

L, 13 shall be given in the manner and within the time provided

t 14 for notices under Bankruptcy Rule 2002(a). A proxy for the

L 15 purpose of voting in the election may be solicited by a

16 committee appointed under § 1102 of the Code and by any

LI
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17 other party entitled to solicit a proxy under Bankruptcy

18 Rule 2006.

19 (c),APPLICATION FOR APPROVAL OF APPOINTMENT AND LJ

20 RESOLUTION OF DISPUTES.,, If it is not necessary to resolve a

21 dispute regarding {he,election of the trustee or if all

22 disputes have been resolved by the court, the United States K
23 trustee shall-promptly appoint the person elected to be

24 trustee and file an application for approval of the

25 appointment of the elected person under Bankruptcy Rule

26 2007.1(b), except that the application does not have to

27 contain names of parties in interest with whom the United

28 States trustee has consulted. If it is necessary to resolve

29 a dispute regarding'the election, the United States trustee

30 shall promptly file a report informing the court of the

31 dispute. If no motion for the resolution of the dispute is

32 filed within 10 days after the date of the creditors' F
33 meeting called under § 1104(b), a person appointed by the

34 United States trustee in accordance with § 1104(d), of the

35 Code and approved in accordance with Bankruptcy Rule

36 2007.1(b) shall serve as trustee.

NOTE K
This rule implements the amendments to § 1104 of

the Code regarding the election of a trustee in a
chapter 11 case. The requirement that creditors
receive at least 20-days' notice of the meeting may be
reduced to'a shorter period under Bankruptcy Rule
9006(c)(1).

The procedures for reporting disputes to the court
and the time limit for filing a motion to resolve any

LJ
disputes derive from Bankruptcy Rule 2,003 (d). Because

L



the person elected must be "disinterested," the United
States trustee must file an application for court
approval of the elected person in accordance with
Bankruptcy Rule 2007.1(b).

Rule 2. Small Business Chapter 11
Reorganization Cases

L 1 (a) ELECTION TO BE CONSIDERED A SMALL BUSINESS IN A

r 2 CHAPTER 11 REORGANIZATION CASE. In a chapter 11

3 reorganization-case, a debtor that is a small business may
r
L 4 elect to be considered a small business by filing a written

5 statement of election no later than 60 days after the date

6 of the order for relief or by a later date as the court, for

7 cause, may fix.

8 (b) APPROVAL OF DISCLOSURE STATEMENT.

L. 9 (1) Conditional Approval. If the debtor is a

r 10 small business and has made a timely election to be

L 11 considered a small business in a chapter 11 case, the

r 12 court may, on application of the plan proponent,

13 conditionally approve a disclosure statement filed in

L 14 accordance with Bankruptcy Rule 3016. On or before

15 conditional approval of the disclosure statement, the

16 court shall

7.17 (a) fix a time within which the holders of

18 claims and interests may accept or reject the

y 19 plan;

20 (b) fix a time for filing objections to the

* 21 disclosure statement;

C 22 (c) fix a date for the hearing on final

L
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23 approval of the disclosure statement to be

24 held if a timely objection is filed; and

25 (d) fix a date for the hearing on

26 confirmation.

27 (2) Application of Bankruptcy Rule 3017. If the LJ

28 disclosure statement is conditionally approved, V
29 Bankruptcy Rule 3017(a), (b), (c), and (e) do not

30 apply. Conditional approval of the disclosure 7
31 statement is considered approval of the disclosure

32 statement for the purpose of applying Bankruptcy Rule L
33 3017(d).

34 (3) Oblections and Hearing on Final Approval.

35 Notice of the time fixed for filing objections and the 5

36 hearing to consider final approval of the disclosure

37 statement shall be given in accordance with Bankruptcy i

38 Rule 2002 and may be combined with notice of the [

39 hearing on confirmation of the plan. Objections to the

40 disclosure statement shall be filed, transmitted to the Li

41 United States trustee, and served on the debtor, the

42 trustee, any committee appointed under the Code and any

4.3 other entity designated by the court at any time before fl

44 final approval of the disclosure statement or by an

45 earlier date as the court may fix. If a timely L

46 objection to the disclosure statement is filed, the

47 court shall hold a hearing to consider final approval [
48 before or combined with the hearing on confirmation of

Lr"
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7 49 the plan.

NOTE

This rule is designed to implement §§ 1121(e) and
1125(f) that were added to the Code by the Bankruptcy
Reform Act of 1994.

If the debtor is a small business and has elected
under § 1121(e) to be considered a small business,
§ 1125(f) permits the court-to conditionally approve a

L disclosure statement subject to final approval after
notice and a hearing. If a disclosure statement is
conditionally approved, and no timely objection to the

L disclosure statement is filed, it is not necessary for
the court to hold a hearing on final approval.

Rule 3. Jury Trials

(a) APPLICABILITY OF CERTAIN FEDERAL RULES OF CIVIL

2 PROCEDURE. Rules 38, 39, and 47-51 F.R.Civ.P., and Rule

L 3 81(c) F.R.Civ.P. insofar as it applies to jury trials, apply

4 in cases and proceedings, except that a demand made under

5 Rule 38(b) F.R.Civ.P. shall be filed in accordance with

6 Bankruptcy Rule 5005.

7 (b) CONSENT TO HAVE TRIAL CONDUCTED BY BANKRUPTCY

Ad 8 JUDGE. If the right to a jury trial applies, a timely

9 demand has been filed under Rule 38(b) F.R.Civ.P., and the

10 bankruptcy judge has been specially designated to conduct

11 the jury trial, the parties may consent to have a jury trial

12 conducted by a-bankruptcy judge under 28 USC § 157(e) by

L 13 jointly or separately filing a statement of consent no later

r 14 than [insert period specified by local rule].
L

NOTE

L This rule provides procedures relating to jury
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trials. This rule is not intended to expand or create
any right to trial by j'ury where such right does not
otherwise exist.-

C. Request for Authorization to Make Recommendations and
to Otherwise 'Communicate with the National Bankruptcy
Review Commission on Matters Relating to Bankruptcy
Procedures.-

1. Titl~eVI of the Bankruptcy Reform Act of 1994
established the National Bankruptcy Review
Commission, comprised of'l9,members to be appointed
within 60 days after enactment of the Act. The
duties of the Commission are:

a. To investigate and study issues and problems
relating to the Bankruptcy Code; [

b. To evaluate the advisability of proposals and
current arrangements with respect to such
issues and problems; [7

c. Within 2 years after it first meets, to
prepare and submit-to Congress, the Chief
Justice, and the President a report of its
findings and conclusions, together with its
recommendations for such legislative or
administrative action as it considers,
appropriate;

d. To solicit divergent views of all parties L
concerned with the operation of the
bankruptcy system.

2. It is likely that the Commission will study and
consider procedural matters, and could make
recommendations to amend the Code and Rules to
deal with procedural issues. The Advisory,
Committee believes it would be beneficial to be
able to communicate with the Commission -- on r
behalf of the Advisory Committee and not as a
representative of the Standing Committee or the
Judicial Conference -- to express views and to
make recommendations on procedural matters from [7
time to time during the two-year life of the
Commission. The'Advisory Committee requests
authorization to make such recommendations and to
otherwise communicate with the Commission. [7
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II. Information Items

A. Status of Matters Under Consideration

1. Proposed amendments to Bankruptcy Rules 1006,
1007, 1019, 2002, 2015,,3002, 3016, 4004, 5005,
7004, 8008, and 9006, have been published for
comment in September 1994. A public hearing on
these proposals is scheduled for February 24,
1995, in Washington, D.C. The Advisory Committee
will consider all comments at its.March 1995

L meeting in Louisiana.

2. Proposed amendments to Bankruptcy Rules 3017,
3018, 3021, and 9011, and a new Rule 8020 onK sanctions forfrivolous appeals, were approved
(subject to further considerationof language) at
the September 1994 meeting of the AdvisoryK Committee. Presentation of these proposed
amendments to the Standing Committee with a
request for.publication is expected in July 1995.

K 3. Proposed amendments to Bankruptcy Rules 2002,
20,07.1, 3002, 8,001, and 9035, and new Rules 1020
(election to be considered a small business in aK chapter 11 case), 3017.1 (procedures relating to
approval of a disclosureistatement in a small
business case), and 9015 (jury trials), were
approved (subject to further consideration of
language) by the Advisory Committee at its
December 8-9, 1994, meeting. These proposed
amendments aredesigned to conform the Rules to

L the Bankruptcy Reform Act of 1994. The Advisory
Committee expects to present these proposed
amendments to the Standing Committee with a
request for publication inJuly 1995.

B. Other Matters.

1. The Three-Day Mail Rule. At its September 1994
meeting, the Advisory Committee considered the

I - Standing Committee's request to consider amending
Li the "3-day mail rule" to a "5-day mail rule" in

Bankruptcy Rule 9006(f). The Advisory Committee
recommends that the suggested change not be made
at this time. First, the Advisory Committee isL
not aware of any problems regarding this rule and
has no reason to believe that it is not workingL well. Second, local rules modeled after the 3-day
mail rule -- such as a 3-day mail rule in the
Southern District of New York;-- would becomeK , inconsistent with a new 5-day mail rule in the

L
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national rules, causing unnecessary complexity and
confusion for lawyers. Third, changing rules
regarding time periods could cause traps for
lawyers who are unaware of the change. Finally, F
the Advisory Commiittee questions whether the speed
of mail delivery at the end- of 1997 (when an
amendment would become effective') will warrant a
5-day mail rule rather than a 3-day rule. K

2. Director's Forms. Bankruptcy Rule 9009 authorizes
the Director of the! Adminhistrative Office of the K
United States Courts to issue forms for use under
the Code (other than the 'Official"Forms). At the
December 199'4 meeting, in respons'e to a request by C
the Administrative Office, the Advisory Committee Li
reviewed& and approved'suggested''amendments to
several of these forms for the'purpose of
conforming to the' 1ankruptcy Ref brm Act of 1994.

3. Statutory Amendment; to Rule 7004 Relating to
Service on Insured Depository Institutions.
Section 114 of the Reform Act has i!amended
Bankruptcy' Rule 7004l. First, it inserted at the
beginning' of Rule 7004(b)'(whichfipermits service
by first cl ass maiI)~Il'the introductory phrase
"Except a's provided in subdivision (h)". Second,
it added the foll.owing new subdivision (h):

"uh) Service of Process on an Insured
Depository Inrxtitution -- Service on an
insured depos ltoryiinstitution (as defined in
section 3 of the Federal Deposit Insurance
Act) in a contested'"matter or adversary
proceeding shall be made byll certified mail
addressed to aml officer of the institution
unless --

(1) the institution has appeared by its
attorney, in which case the attorney shall be
served by first class mail;-

(2) the court orders otherwise after
service upon the institution by certified
mail of notice of an application to permit
service on the institution by first class L
mail sent to an officer of the institution
designated by the'institution; or 7

(3)'the institution has waived in M
writing its entitlement to service by
certified mail'by desiignating an officer to
receive service." Li

[7
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4. Statutory Amendments to the Rules Enabling Act.
Section 104(e) of the Reform Act amends 28 USC §
2073(a)(2), (d), and (e), by including reference
to 28 USC § 2075 (Bankruptcy Rules). The effect
of these amendments is to make the procedural
requirements with respect to the Rules Enabling
Act applicable to the Bankruptcy Rules. In
addition, the Reform Act amends 28 USC § 2075 to
conform the effective date of Bankruptcy Rule
amendments to the effective date for the other
bodies of federal rules (December 1). Prior to
this amendment, Bankruptcy Rule amendments became
effective on August 1.

Attachments:

1. Appendix A -- Proposed Amendments to the Official
Forms.

2. Draft of minutes of Advisory Committee meeting of
September 22-23, 1994.

3. Draft of minutes of Advisory Committee meeting of
December 8-9, 1994.
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APPENDIX A

LI.

A. PROPOSED AMENDMENTS TO OFFICIAL BANKRUPTCY FORKS

fom.On some forms, the proposed amendments
are handwritten on the existing (unrevised)

r ~~~~form.

For other forms, "clean" versions incor-
porating the proposed amendments were
available on 12/14/94. On these, the changes
are indicated by hand-drawn circles or
brackets, sometimes with the label "new" used
for highlighting.
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Bd(Rc'.S92) FORM 1. VOLUNTARY PETITION

United States Bankruptcy Court VOLUNTARY

L District of PETITION
IN RE (Name of debtor-If individual. enter Last. First. Middle) NAME OF JOINT DEBTOR (Spouse) (Last. First, Middle)

L
ALL OTHER NAMES used by the debtor in the last 6 years ALL OTHER NAMES used by the joint debtor in the last 6 years
(Include married, maiden, and trade names.) (Include married, maiden, and trade names)

L

SOC. SECJTAX I.. NO. (If more than one, state all.) SOC. SECJTAX L.0. NO. (It more than one, state all.)

STREET ADDRESS OF DEBTOR (No. and street, city, state, and zip code) STREET ADDRESS OF JOINT DEBTOR (No and st reet. city, state, and zip code)

E~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~

| COUNTY OF RESIDENCE OR COUNTY OF RESIDENCE ORL | PRINCIPAL PLACE OF BUSINESS PRINCIPAL PLACE OF BUSINESS

MAILING ADDRESS OF DEBTOR (If different from street address) MAILING ADDRESS OF JOINT DEBTOR (it different from street address)

L

LOCATION OF PRINCIPAL ASSETS OF BUSINESS DEBTOR VENUE (Check one box)
(If different from addresses listed above) 0 Debtor has been domiciled or has had a residence, principal place of business, or

Ep principal assets in this District for 180 days immediately preceding the date of this
petition or for a longer part of such 180 days than in any other District.

. There is a bankruptcy case concerning debtor's affiliate, general partner, or
partnership pending in this District-

INFORMATION REGARDING DEBTOR (Check applicable boxes)

TYPE OF DEBTOR (C iJr. one, box) CHAPTER OR SECTION OF BANKRUPTCY CODE UNDER WHICH THE PETITION IS
O Individual 0 Corporation Publicly Held FILED (Check one box)
0 Joint (Husband & Wife) 0 Corporation Not Publicly Held

r 0 Partnership 0 Municipality 0 Chapter 7 0 Chapter 11 0 Chapter 13
O Other 0 Chapter 9 0 Chapter 12 0 Sec. 304-Case Ancillary to Foreign

FI .- nset -Seto il& l") Proceeding

NATURE OF DEBT( ChCcck Pini 0Og) FILINGFEE (Check on box)
O Non-BusinessfConsumer 0 Business-Complete A & B below 0 Filing fee attach7J. 0 Filing fee to be pa in installments. (Applicable to Individuals only.) Must attach
A. TYPE OF BUSINESS (Check one box) signed application or the courtts consideration certifying that the debtor isL O Farming 0 Transportation 0 Commodity Broker unable to pay fee ex ept In Installments. Rule 1006(b); see Official Form No. 3.
o Professional 0 Manufacturingf ) Construcfion
O RetailNlholesale Mining 0 Real Estate NAME AND ADDRESS OF W FIRM OR ATTORNEY
O Railroad O Stockbroker I Other Business

L B. BRIEFLY DESCRIBE NATURE OF BUSINESS
Telephone No.

NAME(S) OF ATTORNEY(S) DESINATED TO REPRESENT THE DEBTOR
(Print or Type Names)

O Debtor is not represented by an a orney. Telephone No. of Debtor not represented

STATISTICAUADMINISTRATIVE INFORMATION (28 U.S.C. | 604) by an attorney:
(Estimates only) (Check applicable boxes)

O Debtor estimates that funds will be available for distribution to unsecured creditors. T SPACE FOR COURT USE ONLY

0 Debtor estimates that, after any exempt property is extruded and administrative expenses paid, there will be
no funds available for distribution to unsecured creditors.

ESTIMATED NUMBER OF CREDITORS

I *-15 1i6-49 5 0-S9 100-199 200-999 1000-over SMALL l4LLS1M SS (t1 .ionI)

ESTLMATED ASSETS(inthousands of dollars) DetR . is 4A Srnal business as
UnderS0 50-99 100-499, 000 1D0,0-over de5:;ned in it tA-s.c.

D C) 0 0 0
ESTIMATED tIABILITIES (in thousands of dollars) a3 Dte-bt e- is and Jec+s to I~kp.
UnderSO 50-99 100-499 500-999 C000-9999 10,000-99,00 100,000-over Xns$dePc4 a Svnall i ness

O E 0 0 0 )0 0 &,Ae~ me bttsiI,,

ESTNO. OF EMPLOYEES-CH. 11 &12 0NL.Y undieit t U. S.C-t...it1teJ. C op0n41)

F 0 1-19 20-99 100-999 1000-over
L ~O ) C) D) C

EST. NO. OF EQUITY SECURITY HOLDERS-CH. 1 t & 12 ONLY

0 1-19 20-99 100-499 500-Over
nn i- is I



Name of Debtor m

Case No ._ L
(Court use only)

FILING OF PLAN
For Chapter 9. 11, 12 and 13 cases only. Check appropriate box.

0 A copy of debtor's proposed plan dated 0 Debtor intends to file a plan within the lime allowed by statute, rule, or order of ris attached, the court.

PRIOR BANKRUPTCY CASE FILED WITHIN LAST6 YEARS (If more than one, attach additional sheet)
Location Where Filed Case Number Date Filed

PENDING BANKRUPTCY CASE FILED Br ANY SPOUSE. PARTNER, OR AFFIUATE OF THIS DEBTOR (If more than one. attach additional sheet.)Name of Debtor Case Number Date

Relationship District Judge

tS C~t~t 61c i eR 49 REQUEST FOR RELIEF Li
Debtorrequess relief in accordance with the chapter of title It. United States Code. specifed in this petition.

SIGNATURES,
ATTORNEY 

L
X
Signature 

Date
INDIViDUAUJOINT DEBTOR(S) CORPORATE OR PARTNERSHIP DEBTOR K

I declare under penalty of perjury that the information provided in this petition is I declare under penalty of perjury that the information provided in this petition istrue and correct. true and correct, and that tho 'iqg d thc 99 WM-o on1z G of thc d# o1114e t
xeeie4ed- halt been " 41,oi3e4d T- +oe iIC *fs peifio" on

__ _ _ _ _ _ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _ _ _ _ _ _ X h& f t , e t~ .
Signature of Debtor Signature of Authorized Individual

Date Print or Type Name of Authorized Individual

X
Signature of Joint Debtor Tite of Individual Authorized by Debtor to File this Petition

Date Date hL C

... .. ~~~~~~~~~~ItI-Exh~bq* I9* ' ;5 a~ttocketetd t' ~~ p1IL f otItS pe!*rton.- ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~~e+j -CSiSI d~ (ToreA;Vr boin copltjetdr blt4do oUt nd11ha t.-

; rNibk: A'f i cd a-nd -ado a pai efst i peotlit- (MOVED AND X RPMO-TE FVW e TI) MOM MOOM FoR ADDe , BXS)E
TO BE COMPLETED BY INDIVIDUAL CHAPTER 7 DEBTOR WITH PRIMARILY CONSUMER DEBTS (See P.L 88353 § 322)

I am aware that;' may proceed under chapter 7. 1 t. or 12. or 13 of We It 1, United States Code, understand the relief available under each such chapter, and ct )Dse to proceedunder chapter 7 of such tte.

It I am represented by an attorney. exhibitB' has been completed. [DVED
X '_SI GNAKIf
Signature of Debtor Date BDS FORE

6SN K4R
PETMotx .. _._. PEPAREM r

Signature of Joint Debtor Date ro se
EXHIBIT I-S (To be completed by attorney for Individual chapter 7 debtor(i) with primarily consumer debts.) XNS eRtrED.

1. the attorney for the debtor(s) named in the foregoing petition, declare that I have informed the debtor(s) that (he, she, or they) may proceed under chapter 7, 1t 2. or 13 of titlett, United States Code, and have explained the retef available under each such chapter. ' L
x < * ~~~~~~~~~~~~SePA2RE

.ign e of A.torney DateSHEaSignature of Attorney DateI



L

CERTIFICATION AND SIGNATURE OF NON-ATTORNEYL BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 1 10)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. § 110, that
L I prepared this document for compensation, and that I have provided the debtor with a copy

of this document.

Printed or Typed Name of Bankruptcy Petition Preparer

Social Security No.

Address Tel. No.

L
Names and Social Security numbers of all other individuals who prepared or assisted in
preparing this document:

L

If more than one person prepared this document, attach additional signed sheets
conforming to the appropriate Official Form for each person.

r~~

L Signature of Bankruptcy Petition Preparer Date

L

A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both. 11 U.S.C. § 1 10; 18 U.S.C. § 156.



COMMITTEE NOTE L

The form is amended to provide space for signing
by a "bankruptcy petition preparer," as required under
section 110 of the Code, which was added by the i|
Bankruptcy Reform Act of 1994. In addition to signing,
a bankruptcy petition preparer is required by section
110 to disclose the information requested. All
signatories of Form 1lare requested to provide the
clerk's office with a telephone number.

A chapter 11 debtor that qualifies as a "small
business" under section 101 of the Code, as amended by
the 1994 Act, may elect special, expedited treatment C

under amendments made to chapter 11 by the 1994 Act. L
The court may order that a creditors committee not be
appointed in a small business case. Accordingly, the
first page of the petition is amended to require a
small business filing under chapter 11 to identify Li
itself. The petition also is amended to offer a small
business chapter 11 debtor an opportunity to exercise
its right to elect to be considered a small business at L
the commencement of the-case.

Several clarifying and technical amendments also have
been made to indicate that a debtor is to check only one box
with respect to "Type of Debtor" and "Nature of Debt," to
clarify the intent that the individual signing on behalf of
a corporation or partnership is authorized to file the Li
petition, and to require a debtor to represent that it is
eligible for relief under the chapter of title 11 specified
in the petition.

r

LJ7

L

U
L.

I
Li



Formn B3
12194

Fonn 3. APPLICATION AND ORDER TO PAY FILING FEE IN INSTALLMENTS

[Caption as in Form 16B]

APPLICATION TO PAY FILING FEES IN INSTALLMENTS

In accordance with Fed. R. Bankr. P. 1006, application is made for permission to pay the filing fee on the following terms:

F with the filing of the petition, and the balance of

rJ _______________ in installments, as follows:

$ _ on or before

L $ on or before r

S _ on or before

L $ on or before

I certify that I am unable to pay the filing fee except in installments. I further certify that I have not paid any money or transferred any property to an

attorney or any other person for services in connection with this cse or in connection with any other pending bankruptcy case and that I will not make any

payment or transfer any property for services in connection with the case until the filing fee is paid in full.

Date:
7 Applicant

| ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ ~ < ~~~~~~~~~~~Attorney for Applicant_

LCERTIFICATION AND SIGNATURE OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. f 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C 110, that I prepared this document for compensation, and that I have provided

the debtor with a copy of this document.

Printed or 7'ped Name of Bankruptcy Petition Preparer Social Security No.

L____
Address

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

X-

Signature of Bankruptcy Petition Preparer Date

A hAdz pei.on pvpareos jadw to cwwy Uithe rovteimm of MW1.Z &a AC Fade Ad. of EanbuPAdy inWnin tmy ,esut rm or apriaonmeno ahh. 1 ULS.C. I 114 l8 VtAC. I 15&

ORDER

IT IS ORDERED that the debtor pay the fling fee in installments on the terms set forth in the foregoing application.

IT IS FURTHER ORDERED that until the filing fee is paid in full the debtor shall not pay, and no person shall accept, any money for services in connection with this ase. and

the debtor shall not relinquish, and no person shall accept, any property as payment for services in connection with this case.

LB BY THE COURT

Date:

L Unied States Enkmptcy Judge



COMMITTEE NOTE

This form is a "document for filing" that may be
prepared by a "bankruptcy petition preparer" as defined m
in 11 U.S.C. S 110, which was added to the Code by the F
Bankruptcy Reform Act of 1994; accordingly, a signature
line is provided for such preparer. In addition to
signing, a bankruptcy petition preparer is required by
section 110 to disclose the information requested. A
signature line for a debtor's attorney also is added,
as required by Rule 9011.

L1



,ll In Re Cas_ Ce No.
Debtor (if known)

SCHEDULE E - CREDITORS HOLDING UNSECURED PRIORITY CLAIMS

A complete list of claims entitled to priority, listed separately by type of priority, is to be set forth on the sheets provided. Only holders
F of unsecured claims entitled to priority should be listed in this schedule. In the boxes provided on the attached sheets, state the name and
l mailing address, including zip code, and account number, if any, of all entities holding priority claims against the debtor or the property of

the debtor, as of the date of the filing of the petition.

If any entity other than a spouse in a joint case way be jointly liable on a claim, place an "X" in the column labeled "Codebtor," include
the entity on the appropriate schedule of creditor, and complete Schedule H-Codebtors. If a joint petition is filed, state whether husband,
wife, both of them or the marital community may be liable on each claim by placing an 'H,`"W","J", or "C" in the column labeled 'Husband,
Wife, Joint, or Community.'

If the claim is contingent, place an OX" in the column labeled 'Contingent." If the claim is unliquidated, place an "X" in the column
labeled "Unliquidated." If the claim is disputed, place an 'X" in the column labeled "Disputed." (You may need to place an 'X" in more than

F one of these three columns.)

L
Report the total of claims listed on each sheet in the box labeled "Subtotal" on each sheet. Report the total of all claims listed on thisV Schedule E in the box labeled 'Total" on the last sheet of the completed schedule. Repeat this total also on the Summary of Schedules.

0 Cheat- this box if debtor has no creditors holding unsecured priority claims to report on this Schedule E

TYPES OF PRIORITY CLAIMS (Check the appropriate box(es) below if claims in that category are listed on the attached sheets)

L Extensions of credit in an involuntary case

Qaims arising in the ordinary course of the debtor's business or financial affairs after the commencement of the case but before the earlier
of the appointment of a trustee or the order for relief. 11 U.S.C § 507(a)(2).

0 Wages, salaries, and commissions

W Waoes. sart anR udm i~22,inclu tion, severance, and sick leave pay owing to employees and commissions owing to qualifying
Independent sales representativebp to($ u~~ r person earned within 90 days immediately preceding the filing of the original petition,

~florn&e cessatio~rneoTwbus whichever occurred first, to the extent provided in 11 U.S.C § 507(a)(3).

In5 Contributions to employee benefit plans

- Money owed to employee benefit plans for services rendered within 180 days immediately preceding the filing of the original petition, or
the cessation of business, whichever occurred first, to the extent provided in 11 U.S.C § 507(a)(4).

5 Certain farmers and fishermen

L Maims of certain farmers and fishermen, up t er fanrer or fisherman, against the debtor, as provided in 11 U.S.C § 507(a)(5).

F [ Deposits by individuals

aims of individualsup S0 rdepositsfor the purchase, lease, or rental ofproperty or services for personal, family, or household
use, that were not delivered or provided. 11 U.S.C § 507(a)(6).



In Re . Case No._

Debtor (if known)

Alimony, Maintenance, or Support

Qaims of a spouse, former spouse, or child of the debtor for alimony, maintenance, or support, to the extent provided in 11 U.S.C
§ 507(a)(7). _V

0 Taxes and Certain Other Debts Owed to Governmental Units

Taxes, customs duties, and penalties owing to federal, state, and local governmental units as set forth in 11 U.S.C § 507((08)

0 Commitments to Maintain the Capital of an Insured Depository Institution

asims based on commitments to the FDIC, RTC, Director of the Office of Thrift Supervision, Comptroller of the Currency, or Board U
of Governors of the F eral Reserve System, or their predecessors or successors, to maintain the capital of an insured depository institution.
11 U.S. C § 507 (a p)

Amounts are subject to adjustment on April 1, 1998, and every three years thereafter with respect to cases commenced on or after the date) p
of adjustment. L

Or

Li

LJ

continuation sheets attached

Li



form M6-Cont.
f12/94)

¢ b~~I re .,Case No.
1re Debtor (If known)

DECLARATION CONCERNING DEBTOR'S SCHEDULES

r DECLARATION UNDER PENALTY OF PERJURY BY INDIVIDUAL DEBTOR

I declare under penalty of perjury that I have read the foregoing summary and schedules, consisting of
(Total shown on su-ory page plus 1.)

sheets, and that they are true and correct to the best of my knowledge, information, and belief.

Date Signature:
Debtor.

Date . Signature:
(Jolr Debtor, if any)

[If joint case, both spouses must sign.]

CERTIFICATION AND SIGNATURE OF NON.ATIORNEY BANKRUPTCY PETITON PREPARER (See 11 U.S.C. i 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C. I 110, that I prepared this document for compensation, and that I have provided the tebtor
with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address (1

Names and Social Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form for each person.

x X
L Signature of Bankruptcy Petition Preparer Date

r _ A bankrpty petition pps rers fai& to oempl with 0h pevsons of tit 11 and the Fede Rues of Bankr:Tky Procedure may wsud in fines or bnprieonnwnt or boAt
11 U.S.C. j 1&0; 18 US.C§ 156.

DECLARATION UNDER PENALTY OF PERJURY ON BEHALF OF A CORPORATION OR PARTNERSHIP

1, the_ [the president or other officer or an authorized agent of the corporation or a member or an authorized agent
of the partnership ] of the [corporation or partnership] named as debtor in this case, declare under penalty of perjury

7 that I have read the foregoing summary and schedules, consisting of sheets, and that they are ture and
correct to the best of my knowledge, information, and belief. (Moral shown on summazy page plus 1. J

Date
A, Signature:

[Print or type name of indixidual signing on behalf of debtor.]

[An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.]

L __._. .__ __.____ _ _____._ ______ _



LE

COMMITTEE NOTE V
Schedule E - Creditors Holding Unsecured Priority

Claims is amended to add the new seventh priority
afforded to debts for alimony, maintenance, or support El
of a spouse, former spouse, or child of the debtor by
the Bankruptcy Reform Act of 1994. Statutory
references are amended to conform to the paragraph
numbers of section 507(a) of the Code as renumbered by
the 1994 Act. Schedule E also is amended to add
commissions owed to certain independent sales.
representatives and to raiselthe maximum dollar amounts I
for certain priorities in accordance with amendments
made by the 1994 Actito section 507(a) of the Code.
The 1994 Act also amended section 104 of the Code to
provide for future-adjustmept. of-the maximum dollar
amounts specified in 6ectitn 507(a), to be made by
administrative iaction l!at tlhree-yearintervals to
reflect changes in thewconsiumer price index. Schedule
E isl aended to ive 'notice l'lthat- ltise dollar amounts
are subject to changewijthout formal amendment to the
official form. FJ

The Schedules are a "document for filing" that may be
prepared by a "bankruptcy petition preparer" as defined in
11 U.S.C. S 110, which was added to the Code by the 1994
Act; accordingly, a signature line for such preparer is
added. In addition to signing, a bankruptcy petition
preparer is required by section 110 to disclose the
information requested.

L
Ll,

7,

Li

Li

r7

U



Form 7
(Rev. 12194)

FORM 7. STATERENT OF FINANCIAL AFFAERS

UNITED STATES BANKRUPTCY COURT

____________________ DISTRICT OF

In re: ,_Case No.
(Name) (if known)

Debtor

STATEMENT OF FINANCIAL AFFAIRS

This statement is to be completed by every debtor. Spouses filing a joint petition may file a single statement on
which the information for both spouses is combined. If the case is filed mAnder chapter 12 or chapter 13, a married debtor
must furnish information for both spouses whether or not a joint petition is filed, unless the spouses are separated and
a joint petition is not filed. An individual debtor engaged in business as a sole proprietor, partner, family farmer, or self-
employed professional, should provide the information requested on this statement concerning all such activities as well
as the individual's personal affairs.

Questions 1 -15 are to be completed by all debtors. Debtors that are or have been in business, as defined below,
also must complete Questions 16 - 21. If the answer to any question is 'None," or the question is not applicable, mark
the box labeled "None.' If additional space is needed for the answer to any question, use and attach a separate sheet
properly identified with the case name, case number (if known), and the number of the question.

DEFINITIONS

This is a multi-page form. The only
amendments are to the final, or signature,
page. Accordingly, the body of the form is
omitted here.

Lune opral UIV grubb UaaIuUM 0o. ituie L=n ueotor nas receivea irom employrnent, traoe, or profession, or rrom
DE : operation of the debtor's business from the beginning of this calendar year to the date this case was commenced.

State also the gross amounts received during the two years immediately preceding this calendar year. (A debtor
that maintains, or has maintained, financial records on the basis of a fiscal rather than a calendar year may report
fiscal year income. Identiiy the beginning and ending dates of the debtor's fiscal year.) If a joint petition is filed,
state income for each spouse separately. (Married debtors filing under chapter 12 or chapter 13 must state
income of both spouses whether or not a joint petition is filed, unless the spouses are separated and a joint
petition is not filed.)

AMOUNT SOURCE (if more than one)



[If completed by an individua or indiudsal and spousel .

I declare under penalty of penjury that I have read the answers contained in the foregoing statement of financial affairs
and any attachments thereto and that they are true and correct.

Date Signature
of Debtor

Date Signature
of Joint Debtor
(if any)

CERTIMICATION AND SIGNATURE OF NON-ATrORNEY BANKRUPTCY PEITIMON PREPARER (See 11 US.C. f 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C § 110, that I prepared this document for compensation, and that I

have provided the debtor with a copy of this document.

Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address 114X

Names and Sodal Security numbers of all other individuals who prepared or assisted in preparing this document:

If more than one person prepared this documents attach additional signed sheets conforming to the appropriate Official Form for each person.

_ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ L
Signature of Bankruptcy Petition Preparer Date

. L~~~~~~~~~~~~~~~~~~~~~~~~~LA Awmpankptpedton propror'.vfbiiwvlo ownply with the pmowiuifs M(kfrHand the Fedand Aida q(Bwarukpo Pracedwv noy reulft in flneor imptisunmen
orbat. J1UVS.C IIIO; 18 VS.C fl56.

(if compkled on behalofv pannrc-h or corp-sl-r

I. declare under penalty of pedury that I have read the answers contained in the foregoing statement of financial affairs and any attachments

thereto and that they are true and correct to the best of my knowledge. information and belief.

Date Signature

Print Name and Title H

[An individual signing on behalf of a partnership or corporation must indicate position or relationship to debtor.]



COMMITTEE NOTE

This form is a "document for filing" that may be
L prepared by a "bankruptcy petition preparer" as defined

in 11 U.S.C. S 110, which was added to the Code by the
Bankruptcy Reform Act of 1994; accordingly, a signature
line for such preparer is added. In addition to
signing, a bankruptcy petition preparer is required by
section 110 to disclose the information requested.

soL

L

L



& I

HJ

L.

f I1

1,

F

rem

aL

r-
Li



} ~~Form ES

Form 8. INDiVIDUAL DEBTOR'S SIAMET OF INtENTION
[Caption as in Fonn 16B]

CHAPTER 7 INDIVIDUAL DEBTOR'S STATEMENT OF INTENTION

C ~ 1. 1, the debtor, have filed a schedule of assets and liabilities which includes consumer debts secured by property
L of the estate.

2. My intention with respect to the property of the estate which secures those consumer debts is as follows:

X a. Property to Be Suwendered.

Description of Property Creditor's name

3. _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ ___ _ _ _ _ _ _ _ _ _ __ _ _ _ _ _ _ _ _ _

3.

b. Property to Be Retained [Check applicable statement of debtor's intention concerning reaffirmation,L redemption, or lien avoidance.]

Property is Lien will be
claimed as ex- avoided pursuant

Debt will be empt and will to I 522(f) and
Description reaffirmed be redeemed property will
of creditoes pursuant to pursuant to be claimed as
property name § 24(c) 722 exempt

1 3. _ -

4._

L
3. I understand that § 521(2)(B) of the Bankruptcy Code requires that I perform the above stated intention

within 45 days of the filing of this statement with the court, or within such- additional time as the court, for cause,
within such 45-day period fixes.

Date:

Signature of Debtor

CERTIFICATION OF NON-ATTORNEY BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

L I certify that I am a bankruptcy petitioner preparer as defined in 11 U.S.C § 110, that I prepared this document for compensation,
and that I have provided the debtor with a copy of this document.

L, Printed or Typed Name of Bankruptcy Petition Preparer Social Security No.

Address

Names and Social Security Numbers of all other individuals who prepared or assisted in preparing this document

If more than one person prepared this document, attach additional signed sheets conforming to the appropriate Official Form forL each person.

X
Signature of Bankruptcy Petition Preparer Date

A bankruptcy peftiton preparer's failure to comply with the provision of htle 17 and the federal Rules of Bankruptcy Procedures may result in fnies or
imprisonment or both. 17 US.C § 11; 18 U.S.C § 156.



COMMITTEE NOTE

This form is a "document for filing" that may be
prepared by a "bankruptcy petition preparer" as defined
in 11 U.S.C. S 110, which was added to the Code by the
Bankruptcy Reform Act of 1994; accordingly, a signature
line for such preparer is added. In addition to
signing, a bankruptcy petition preparer is required by
section 110 to disclose the information requested. Ld

All
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Li^FORM B9A

6 @90 United States Bankruptcy Court Case Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE.
MEETING OF CREDITORS, AND FIXING OF DATESL (Individual or Joint Debtor No Asset Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

U Date Case Filed (or Convened)

L f Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

0 This is a converted case originally filed under chapter on (date).

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

3 DISCHARGE OF DEBTS

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain'Types of Debts-

AT THIS TIME THERE APPEAR TO BE NO ASSETS AVAILABLE FROM WHICH PAYMENT MAY BE MADE TO UNSECURED CREDITORS. DO NOT
FILE A PROOF OF CLAIM UNTIL YOU RECEIVE NOTICE TO DO SO.
COMMENCEMENT OF CASE. A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the person or persons
named above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court.
including lists of the debtor's property. debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code. the debtor isL granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action
against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, or wage
deductions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking action against
the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court
is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forth
above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may elect a
trustee other than the one named above, elect a committee of creditors, examine the debtor, and transact such other business as may properly come before the meeting.

m The meeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to creditors.

L LQUIDATnON OF THE DEBTOR'S PROPERTY. The trustee will collect-the debtor's property and turn any that is not exempt into money. At this time, however. it
appears from the schedules of the debtor that there are no assets from which any distribution can be paid to creditors. If at a later date it appears that there are assets
from which a distribution may be paid, the creditors will be notified and given an opportunity to file claims.L EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a creditor believes that an exemption of i%
money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting o
creditors.

DISCHARGE OF DEBTS. The debtor is seeking a discharge of debts. A discharge means that certain debts are made unenforceable against the debtor perso I
Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the discharged debts. If a creditor believes that t efebr
should not receive any discharge of debts under § 727 of the Bankruptcy Code or that a debt owed to the creditor is not dischargeable under 4 523(a)(2), (4). r (6) of
the Bankruptcy Code, timely action must be taken in the bankruptcy court by the deadline set forth above in the box labeled "Discharge of Debts." Creditors
considering taking such action may wish to seek kegal advice.

DO NOT FILE A PROOF OF CLAIM UNLESS YOU RECEIVE A COURT NOTICE TO Do SO
L Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

L- Date



FORM B9C U ie
W90 United States Bankruptcy Court Case Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE,
MEETING OF CREDITORS. AND FIXING OF DATES P

(Individual or Joint Debtor Asset Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

LI

Date Case Filed (or Converted) V
Name and Address of Attorney for Debtor Name and Address of Trustee .

lephone Number Telephone Number

. I L ,
0 This is a converted case originally filed under chapter on (date).

AD L. I E TO Pt' FL CLAIM QbPMCoF OF CJrlWZI M

l FCR he~eR~s othtew than tv neouJctzL unifts f% Fbi Swen mrt an l~st.
1 edln to fila a proocf of claim:

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

Deadline to File a Complaint Objecting to Discharge of the Debtor or to Determine Dischargeability of Certain Types of Debts:

COMMENCEMENT OF CASE. A petition for liquidation under chapter 7 rof the Bankruptcy Code has been fi led in this court by or against the person or persons

named above as the debtor, and an order for relief has been entered. You will not receive' notice of all documents filed in this case. All documents filed with the court.
including lists of the debtor's property, debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code. the debtor is

granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment. taking action
against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions. or wage

deductions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking action against
the debtor or the property of the debtor should review § 362 of the-Bankniptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court i
is not permitted to give legaladvice.

MEFT1NG OF CREDITORS. The d ebtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date and at the place set forth

above for the purpose of being exaained under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, the creditors may elect a

tustee other than the one named above, elect a committee of creditors, exaine the debtor, and transact such other business as may properly come before the meeting.

The meeting may be continued or adjoued from time to time by notice at the meeting, without further written notice to creditors.s

LIQUIDATION OFTHEDEBTOR'S PROPERTY. Thetrustee willcollectthe debtors, pro d rum any that isnot exempt into money. If the trustee can collect '

enough money and property from the debtor, creditors may be paiud some or all of the debts owed to them. 0

EXEMPT PROPERTY. Under state and federal law, the debtor is permited tokeep certain money or proper as exempt. If a creditor believes that an exemption o _

money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 days after the conclusion of the meeting fl C

cr~editors. ' , ! ^ / r

DISCHARQE OF DEBTS. The debtor is seeking a discharge of debts. A discharge'means that certain debts are made unenforceable against the debtor pers al
Creditors whose claims against the debtor are discharged ma never take action against the debtor to collect the discharged debts. If a creditor believes that t de or
should not receive any discharge of debts under § 727 of the Bankruptcy Code or that a debt owedto the creditor is not dischargeable under § 523(a)(2). (4). r ( ) ofI
the Bankruptcy Code, timely action must be taken in the bankruptcy court by the deadline setrfornh above in the box labeled "Discharge of Debts.- Creditors
considering taking such action may wish to seek legal advice.

PROOFOFCLAIM. Except as otherwise provided by law. in order to'share in any payment from the estate, a creditor must file arproof of claim by thedate set forth

above in the box labeled "Filing Claims." The place to file the proof of claimt either in person or by mail, is the office of the clerk of the bankruptcy court. Proof of

claim forms are available in the clerk's office of any bankruptcy court.

Address of the Clerk of the Bankruptcy Court For the Court:L

Clerk ofithe Bankruptcy Court

Date'1 1,~~~~~~~~~~~~~



L FORM 1191)

Gt92 United States Bankruptcy Court Case Number

L District of_

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 7 OF THE BANKRUPTCY CODE,
r MEETING OF CREDITORS, AND FIXING OF DATES

(Corporation/Partnership Asset Case)

L In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos

Date Case Filed (or Converted)

El Corporation 5 Partnership

Name and Address of Attorney for Debtor Name and Address of Trustee

.

Telephone NuTelep Telephone Number

L This is a converted case originally filed under chapter _ on (date)

EZPtDLoNwF TO F1LL. A FLING CG6M.1C PRPMF OF CLRtIM1
L. Fso~iinoeteeXIM+oesthm4e. !Ftoia t et iiiL urtt v D gctz

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

COMMENCEMENT OF CASE. A petition for liquidation under chapter 7 of the Bankruptcy Code has been filed in this court by or against the debtor
named above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court.
including lists of the debtor's property and debts. are available for inspection at the office of the clerk of the bankruptcy court

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankrupicy Code, the
debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand
repayment. taking action against the debtor to collect money owed to creditors or to take property of the debtor. and starting or continuing foreclosure
actions or repossessions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is

l considering taking action against the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal
advice. If the debtor is a partnership, remedies otherwise available against general partners are not necessarily affected by the commencement of this
partnership case. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

F' l¶MEETING OF CREDITORS. The debtor's representative. as specified in Bankruptcy Rule 9001(5). is required to appear at the meeting of creditors on the
L date and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not

required. At the meeting. the creditors may elect a trustee othet than the one named above, elect a committee of creditors. examine the debtor, and
transact such other business as may properly come before the meeting. The meeting'may be continued or adjourned from time to time by notice at theF' meeting. without further written notice to the creditors.

LIQUIDATION OF THE DEBTOR'S PROPERTY. The trustee will collect the debtor's property, if any, and turn it into money. If the trustee can collect
enough money and property from the debtor; creditors may be paid some or all of the debts owed to them.

PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate. a creditor must file a proof of claim by the
date set forth above in the box labeled 'Filing Claims.' The place to file the proof of claim, either in person or by mail, is the office of the clerk of the

. bankruptcy court. Proof of claim forms are available in the clerk's office of any bankruptcy court.

LL
Address of the Clerk of the Bankruptcy Court For the Court:

L4.
Clerk ofthe 7Ankrur0ptcY COUer

L ........... Date



FORM B9E

United States Bankruptcy Court Case Number

_________________________________ District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER II OF THE BANKRUPTCY CODE.

MEETING OF CREDITORS. AND FIXING OF DATES
(Individual or Joint Debtor Case)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos. Impel

Date Case Filed (or Convened)

Name and Address of Attorney for Debtor Name and Address of Trustee eJ

|Telephone Number | Telephone Number J

0 This is a converted case originally filed under chapter on (date).

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTSJ

Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

COMMENCEMENT OF CASE. A petition for reorganization under chapter II of the Bankruptcy Code has been filed in this court by or against the person or persons

named above as the debtor. and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court, (d .3
including lists of the debtor's property, debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debr&is_

granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, takin 4tion

against the debtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions. repossessic or wage e 1

deductions. If unauthorized actions are taken by a creditor against a debtor. the court may penalize that creditor. A creditor who is considering taking Zion againsV

the debtor or the property of the debtor should review 3 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the ptcy

is not permitted to give legal advice. I I

MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on the date at the e set forth

above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. At the meeting, credit may examine

the debtor and transact such other business as may properly cone before the meeting. The meeting may be continued or adjourned fro to by notice at the

meeting, without fursher written notice to creditors.

EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If a Itor eves that an exemption of m

money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later than 30 da icr conclusion of the meeting of

creditors. ,

DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts arc mad ne eable against the debtor personally.

Creditors whose claims against the debtor are discharged may never take action against the debtor to collect the disc ge ebis If a creditor believes that the debtor

should not receive a discharge under I 114t(dX3)XC) of the Bankruptcy Code, timely action must be taken in ptcy court in accordance with Bankruptcy n

Rule 4004(a). If a creditor believes that a debt owed to the creditor is not dischargeable under I 523(a)(2). (4). r ( of the Bankruptcy Code, timely action must be

taken in the bankruptcy court by the deadlineset forth above in the box labeled "Discharge of Debts." Creditors considering taking such action may wish to seek legal

advice.
PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a scheduled claim which is not listed

as disputed, contingent, or unliquidated as to amount may. but is not required to. file a proof of claim in this case. Creditors whose claims are not scheduled or whose

claims are listed as disputed, contingent. or unliquidated as to amount and who desire to participate in the case or share in any distribution must file their proofs of -

claim. A creditor who desires to rely on the schedules of creditors has the responsibility for determining that the claim is listed accurately. If the court sets a deadline

for filing a proof of claim. you will be notified. The place to file a proof of claim. either in person or by mail, is the office of the clerk of the bankruptcy court. Proof of

claim forms are available in the clerks office of any bankruptcy court.

PURPOSE OF CHAPTER II FILING. Chapter II of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is not effective unless approved

by the court at a confirmation hearing. Creditors will be givcn notice conceming any plan. or in the event the case is dismissed or converted to another chapter of the L
Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.i

Address of the Clerk of the Bankruptcy Court For the Court,

Clerk of the Bankruptcy Court

Date L



FORrA 139E [Ah .)_

(Rev. 5/92) United States Bankruptcy Court Case Number

____ ___ ___ ___ ___ ___ ___ ___ ___ ___ D istrict o f _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _ _

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER II OF THE BANKRUPTCY CODE,
MEETING OF CREDITORS, AND FIXING OF DATES

(Individual or Joint Debtor Case)

F In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos

[ . Date Filed (or Converted)

Addressee: Address of the Clerk of the Bankruptcy Court

L Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

This is a converted case originally filed under chapter on

VUEDl4E TO FILE A I6INGC CAIMZW PPRooF OF cLftn4

tFoR tC.&gc fDgs o*ei +igvt *tenrvait&t(& hrtOfS rD ; >. se A a ealioe, vor na cast
%4 ed1+O b f to l dI 6 e n o K f ied. lt o e h n f"

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

DISCHARGE OF DEBTS

is the Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts.

COMMENCEMENT OF CASE. A petition for reorganization under chapter II of the Bankruptcy Code has been filed in this court by or against the person o
persons named above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents f d
with the court, including lists of the debtor's property, debts, and property claimed as exempt are available for inspection at the office of the clerk of the bankruptcy urt.
CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Under the Bankruptcy Code, e debtor
is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, t ing action
against the debtor to collect moneyowed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, wage deduc-

Otions. If unauthorized actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering aki action againaF the debtor or the property of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal advice. The staff of the cc f the bankr cy
court is not permitted to give legal advice. a

MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to appear at the meeting of creditors on e date an the place
I" set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welcomed, but not required. the meeti . the creditors

may examine the debtor and transact such other business as may properly come before the meeting. The meeting may be continued o adjourne rom time to time
by notice at the meeting, without further written notice to creditors.

EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to keep certain money or property as exempt. If reditoreieves that an exemption
of money or property is not authorized by law, the creditor may file an objection. An objection must be filed not later t 30 d after the conclusion of the

ell meeting of creditors. / a

cDISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means that certain debts are made enf ceable against the debtor personally.
rI" Creditors whose claims against the debtor are discharged may never take.action against the debtor to collect the cha ed debts. If a creditor believes that the

debtor should not receive a discharge under § I I41(d)(3)(C) of the Bankruptcy Code, timely action must be taken in t bauptcy court in accordance with Bankruptcy
Rule 4004(a). If a creditor believes that a debt owed to the creditor is not dischargeable under 5 523(a)(2). (4). r ( of the Bankruptcy Code, timely action must
be taken in the bankruptcy court by the deadline set forth above in the box labeled "Discharge of Debts.' Creditors considering taking such action may wish to
seek legal advice.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a scheduled claim which is not
listed as disputed, contingent, or unliquidated as to amount may. but is not required to. file a proof of claim in this case. Creditors whose claims are not scheduled
or whose claims are listed as disputed, contingent, or unliquidated as to amount and who desire to participate in the case or share in any distribution must file their
proofs of claim. A creditor who desires to rely on the schedules of creditors has the responsibility for determining that the claim is listed accurately. The place to

` file a proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof of claim forms are available in the clerk's office of any
bankruptcy court.

PURPOSE OF CHAPTER II FILING. Chapter I -of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is not effective unless ap-
proved by the court at a confirmation hearing. Creditors will be given notice concerning any plan, or in the event the case is dismissed or converted to another
chapter of the Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

For the Court:
IClerk of the Bankruptcy Court Date



(Rev. Sf92)FORM 119F (AlL) Ba k upcUnited States Bankruptcy Court Case Number

District of ___

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER II OF THE BANKRUPTCY CODE,
MEETING OF CREDITORS, AND FIXING OF DATES

(Corporation/Partnership Case)

In rce (Name of Debtor) Address of Debtor Soc. Scc/Tax Id. No, .

Date Filed or Converted

Addressee:. Address of the Clerk of the Bankruptcy Court

._

I Corporation L Partnership I
.J

Name and Address of Attorney for Debtor Name and Address of Trustee

Telephone Number Telephone Number

This is a converted case originally filed under chapter - on

PEN'tLtt4E tI FILE. fi FILIiG CLAIaMS-- P(WoP OF C.Lti¶M
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DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

COMMENCEMENT OF CASE. A petition for reorganization under chapter II of the Bankruptcy Code has been filed in this court by or against the debtor named
above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court, including lists
of the debtor's property and debts, are available for inspection at the office of the clerk of the bankruptcy court.

CREDITORS MAY NOT TAKE CERTAI N ACTIONS. A creditor jianyone to whom the debtor owes money or property. Under the Bankruptcy Code, the debtor
is granted certain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action
against the debtor to collect money owed to-creditors or to take property of the debtor, and starting or continuing foreclosure actions, or repossessions. If unauthorized L
actions are taken by a creditor against a debtor, the court may penalize that creditor. A creditor who is considering taking action against the debtor or the property
of the debtor should review § 362 of the Bankruptcy Code and may wish to seek legal advice. If the debtor is a partnership. remedies otherwise available against
general partners are not necessarily affected by the filing of this partnership case. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.

MEETING OF CREDITORS. The debtor's representative, as specified in Bankruptcy Rule 9001(5) is required to appear at the meeting of creditors on the date t
and at the place set forth above for the purpose of being examined under oath. Attendance by creditors at the meeting is welconed. but not required. At the meeting.
the creditors may examine the debtor and transact such other business as may properly come before the meeting. The meeting may be continued or adjourned from
time to time by notice at the meeting, without further written notice to creditors.

PROOF OF CLAIM. Schedules of creditors have been or will be filed pursuant to Bankruptcy Rule 1007. Any creditor holding a -scheduled claim which is not
listed as disputed.,contingent, or unliquidated as to amount may, but is not required to, file a proof of claim in this case. Creditors whose claims are not scheduled
or whose claims are listed as disputed, contingent, or unliquidated as to amount and who desire to participate in the case or share in any distribution must file their
proofs of claim. A creditor who desires to rely on the schedule of creditors has the responsibility for determining that the claim is listed accurately. The place to
file a proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof of claim forms are available in the clerk's office of any
bankruptcy court.

PURPOSE OF CHAPTER II FILING. Chapter 11 of the Bankruptcy Code enables a debtor to reorganize pursuant to a plan. A plan is not effective unless ap-
proved by the court at a confirriation hearing. Creditors will bk given notice concerning any plan, or in the event the case is dismissed or converted to another
chapter of the Bankruptcy Code. The debtor will remain in possession of its property and will continue to operate any business unless a trustee is appointed.

I~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~'

For the Court:
Clerk of the Bankruptcy Court Date

--



FORM B9G
6/90 United States Bankruptcy Court CaseNumber

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 12 OF THE BANKRUPTCY CODE,F. MEETING OF CREDITORS, AND FIXING OF DATES
(Individual or Joint Debtor Family Farmner)

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

F

Telephone Number | Telephone Number

0 This is a converted case originally filed under chapter -on (date).

paft UN£ Fl TO IFE IF A RLIANG CLAIms PlFWF OF CLAIMr Dedine to file a przf aef claim: f g eiC--r4 0S Oset Utan SpCo .wesiatu ttti'gFr g o m enmtaift
DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

r 0 The FILING OF PLAN AND DATE, TIME, AND LOCATION OF HEARING ON CONFIRMATION OF PLAN 6),L 'Mhe debtor has filed a plan. The plan or a summary of the plan is enclosed. Hearing on confirmation will be-held:
(Date) (Time) (Location

O The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing will be sent separately. L 1
1O A plan has not been filed as of this date. Creditors will be given separate notice of the hearing on confirmation of the plan

DISCHARGE OF DEBTS
Deadline to File a Complaint to Determine Dischargeability of Certain Types of Debts:

r COMMENCEMENT OF CASE. A family farmer's debt adjustment case under chapter 12 of the Bankruptcy Code has been file n this coy the family farmernamed above as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed in this cf All doc nts iled with the court,
L, including lists of the debtor's property and debts are available for inspection at the office of the clerk of the bankruptcy urt.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or prope Under Bankruptcy Code, the debtor is
granted certain protection against creditors. Common examples of prohibited actions by creditors are contactin h debtgo demand repayment, taking actionagainstthe debtor to collect money owed to creditors or to take property of the debtor, and starting or conuing f ctosure actions, re ssessions. or wage

eductions. Some protection is also given to certain codebtors of consumer debts. If unauthorized acti take y a creditor against a ebtor, or a protected
eodebtor, the court may penalize that creditor. A creditor who is considering taking action against the tor orIproperty of the debtor, or any codebtor, should
review §§ 362 and 1201 of the Bankruptcy Code and may wish to seek legal advice. The staff of thec of ankruptcycourt is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor (both husband and wife in a joint case) is required to apar meeting of creditors on the date and at the place set forthabove for the purpose of being examined under oath. Attendance by creditors at the meeting is elco , but not required. At the meeting, the creditors may examinethe debtor and transact such other business as may properly come before the meeting. etimay be continued or adjourned from time to time by notice at the

L meeting, without further written notice to creditors.
EXEMPT PROPERTY. Under state and federal law, the debtor is permitted to ke cc mone or roperty as exempt. If a creditor believes that an exemption of
money or property is not authorized by law, the creditor may file an objection n o ction must bfied not later than 30 days after the conclusion of the meeting ofr creditors.

L DISCHARGE OF DEBTS. The debtor may seek a discharge Qf deb A arge means that certain debts are made unenforceable against the debtor personally.Creditors whoseclaims against tthe debtor a to collect the discharged debts. If a creditor believes a specific debtowed to the creditor is not dischargeable under § 523(a)(2), (4). r ( of the Bankruptc Code, timely action must be ten in the bankruptcy court by the deadline set
forth above in the box labeled "Discharge of Debts." Creditors considering taking such action may wish to seek legal advice.
PROOF OF CLAIM. Except as otherwise-provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the date set forthabove in the box labeled "Filing Claims." The place to file the proof of claim, either in person or by mail, is the office of the clerk of the bankruptcy court. Proof ofclaim forms are available in the clerk's office of any bankruptcy court.
PURPOSE OF A CHAPTER 12 FILING. Chapter 12 of the Bankruptcy Code enables family farmers to reorganize pursuant to a plan. A plan is not effective unlessapproved by the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the case is dismissed or converted to another chapter of the

s Bankruptcy Code.

Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Dare



FORM B91-(

6ORMB924 United States Bankruptcy Court
Case Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 12 OF THE BANKRUPTCY CODE,
MEETING OF CREDITORS, AND FIXING OF DATES

(Corporation/Partnership Family Farmer)
In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos

Date Case Filed (or Converted) i

a Corporation a Partnership
Name and Address of Attorney for Debtor Name and Address of Trustee L

Telephone Number Telephone Number A

.~~~~~~~~~~~
O This a converted case originally filed under chapter on (date)

D>A^LtTl s I l FILING C AIt 1Me PRZDF OF C-Lff
Dnadlin. to fl e ff :.... Fe cawl4t02s Ot t v a t, W weente4 L&Uin+t Voe. o EnmentLL &4A*1:

DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

FILING OF PLAN AND DATE, TIME, AND LOCATION OF HEARING ON CONFIRMATION OF PLAN L
o The debtor has filed a plan. The plan or a summary of the plan is enclosed. Hearing on confirmation will be held:

_______ _______ (Date) _ (Time) (Location)

O The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing will be sent separately.
El The debtor has not filed a plan as of this date. Creditors will be given separate notice of the hearing on confirmation of the plan.

DISCHARGE OFF DEBTS
Deadline to File a Complaint to Determine Oischargeability of Certain Types of Debts:

COMMENCEMENT OF CASE. A family farmer's debt adjustment case under chapter 12 of the Bankruptcy Code has been filed in this ourt b he
family farmer named above. as the debtor, and an order for relief has been entered. You will not receive notice of all documents filed* this c e. All
documents filed with the court, including lists of the debtor's property and debts, are available for inspection at the office of the clerk the b kruptcy
court.

CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money or property. Und he nruptcy Code.
the debtor is granted certain protection against creditors. Common examples of prohibited actions by creditors are conta Aing t debtor to demand
repayment, taking -action against the debtor to collect money owed to creditors or to take property of the debtor, and sta ng or ontinuing foreclosure
actions or repossessions. Some protection is also given to certain codebtors! of consumer debts. If unauthorized tion are taken by a creditor
against a debtor or a protected codebtor. the court may penalize that creditor. A creditor who is considering takig actjn against the debtor. the i
property of the debtor, or a codebtor, should review §§ 362 and 1201 of the Bankruptcy Code and may wish to seek I al advice. If the debtoris J
partnership, remedies otherwise available against general partners are not necessarily affected by the commence nt o his partnership case. The staff
of the clerk of the bankruptcy court is not permitted to give legal~advice. I

MEETING OF CREDITORS. The debtor's representative, as specified in Bankruptcy Rule 9001(5). is re iredoappear at the meeting of creditors on
the date and at the place set forth above for the purpose of being examined unider oath. Attendance fcr ~itors at the meeting is welcomed, but not l
required. At the meeting, the creditors may examine the debtor and transact such other business s yropery come before the meeting. The ~
meeting may be continued or adjourned from time to time by notice at the meeting, without further nt notice to the creditors.

DISCHARGE OF DEBTS. The debtor may seek a discharge of debts. A discharge means ta ertain debts are, made unenforceable against the
debtor. Creditors whose claims against the debtor are discharged may never take action age' st aif debtor to collect the discharged debts. If a creditor
believes a specific debt owed to the creditor is not dischargeable under § 523(a)(2). (4) r ( of the Bankruptcy Code. timely action must be taken in
the bankruptcy court by the deadline set forth above in the box labeled 'Oischarge of Debts. Creditors considering taking such action may wish to
seek legal advice.

PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the J
date set forth above in the box labeled 'Filing Claims.' The place to file the proof of claim, either in person or by mail. is the office of the clerk of the
bankruptcy court. Proof of Claim forms are available in the clerk's office of any bankruptcy court.

PURPOSE OF A CHAPTER 12 FILING. Chapter 12 of the Bankruptcy Code enables family farmers to reorganize pursuant to a plan. A plan is not
effective unless approved by the bankruptcy court at a confirmation bearing. Creditors will be given notice in the event the case is dismissed or
converted to another chapter of the Bankruptcy Code. [

Address of the Clerk of the Bankruptcy Court for the Court:

C'/erk-o the Bankr/uptcy.C~art 2
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& n FORM B91
6M90 United States Bankruptcy Court Case Number

District of

NOTICE OF COMMENCEMENT OF CASE UNDER CHAPTER 13 OF THE BANKRUPTCY CODE,r MEETING OF CREDITORS, AND FIXING OF DATES

In re (Name of Debtor) Address of Debtor Soc. Sec./Tax Id. Nos.

L
[ Date Case Filed (or Converted)

Name and Address of Attorney for Debtor Name and Address of Trustee

L
L U ___ ____ __ __ ___ ,>,

Telephone Number Telephone Number

L This is a converted case originally filed under chapter on (date).
PF-4 f#Lib TO e IL A 441=iG C-6AINSSI PrtO OF CLI4 M

Dzidlinc to file a proof of leim. 'Fo c*4LH'vW ahe e.'l qtrnmewnt2L un4ts : Fva qyetvnw L t ant4:
F ~~~~~~DATE, TIME, AND LOCATION OF MEETING OF CREDITORS

FILING OF PLAN AND DATE, TIME, AND LOCATION OF HEARING ON CONFIRMATION OF PLANC The debtor has filed a plan. The plan or a summary of the plan is enclosed. Hearing on confirmation will be held:El (Date) (Time) (Location)C The debtor has filed a plan. The plan or a summary of the plan and notice of the confirmation hearing will be sent separately.C The debtor has not filed a plan as of this date. Creditors will be given separate notice of the hearing on confirmation of the plan.
COMMENCEMENT OF CASE- An individual's debt adjustment case under chapter 13 of the Bankruptcy Code has been filed in this court by the debtor or debtorsnamed above, and an order for relief has been entered. You will not receive notice of all documents filed in this case. All documents filed with the court, includinglists of the debtor's property and debts. are available for inspection at the office of the clerk of the bankruptcy court.L CREDITORS MAY NOT TAKE CERTAIN ACTIONS. A creditor is anyone to whom the debtor owes money. Under the Bankruptcy Code, the debtor is grantedcertain protection against creditors. Common examples of prohibited actions by creditors are contacting the debtor to demand repayment, taking action against thedebtor to collect money owed to creditors or to take property of the debtor, and starting or continuing foreclosure actions, repossessions, or wage deductions. Someprotection is also given to certain codebtors of consumer debts. If unauthorized actions are taken by a creditor against a debtor, or a protected codebtor, the court maye punish that creditor. A creditor who is considering taking action against the debtor or the property of the debtor, or any codebtor, should review §§ 362 and 1301 of thel Bankruptcy Code and may wish to seek legal advice. The staff of the clerk of the bankruptcy court is not permitted to give legal advice.
MEETING OF CREDITORS. The debtor (both husband and wife in ajoint case) is required to appear at the meeting of creditors on the date and at the place set forthabove in the box labeled "Date, Time, and Location of Meeting of Creditors" for the purpose of being examined under oath. Attendance by creditors at the meeting iswelcome, but not required. At the meeting, the creditors may examine the debtor and transact such other business as may properly come before the meeting. Themeeting may be continued or adjourned from time to time by notice at the meeting, without further written notice to creditors.
PROOF OF CLAIM. Except as otherwise provided by law, in order to share in any payment from the estate, a creditor must file a proof of claim by the date set forthabove in the box labeled "Filing Claims." The place to file the proof of claim. either in person or by mail. is the office of the clerk of the bankruptcy court. Proof ofr claim forms are available in the clerk's office of any bankruptcy court.

L PURPOSE OF A CHAPTER 13 FILING. Chapter 13 of the Bankruptcy Code is designed to enable a debtor to pay debts in full or in part over a period of timepursuant to a plan. A plan is not effective unless approved by the bankruptcy court at a confirmation hearing. Creditors will be given notice in the event the case isdismissed or converted to another chapter of the Bankruptcy Code.

L Address of the Clerk of the Bankruptcy Court For the Court:

Clerk of the Bankruptcy Court

Date

F'



COMMITTEE NOTE

The form is amended to provide notice of the
claims filing period provided to "a governmental unit"
by section 502(b)(9) of the Code as amended by the
Bankruptcy Reform Act of 1994. A court that routinely
sets a deadline for filing proofs of claim at the
outset of chapter 11 cases and, accordingly, uses Form
9E(Alt.) or Form 9F(Alt.) retains the option in any
case in which no deadlineslactually are set to
substitute a message stating that creditors will be
notified if the court fixes a deadline. V

The form also is amended to add, in the paragraph
labeled "Discharge of Debts, " a reference to
dischargeability actions under section 523(a)(15) of the
Code, which was added by the 1994 Act.

.J
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r 3I1o (Offcial F:orm I30)

United States Bankruptcy Court PROOF OF CLAIM
________________________ ID istrict of
In re (Name of Debtor) Case Number

t NOTE: This form should not be used to-make a claim for an administrative expense arising after the commencement of
the case. A "request" for payment of an administrative expense may be filed pursuant to I1 U.S.C. § 503.

__Name of Creditor0Cecboifyureareht
(The person or other entity to whom the debtor owes money or property) else has e awpro of

claim relating to your claim. Attach
Name and Address Where Notices Should be Sent copy of statement giving particulars.

o Check box if you have never received
any notices from the bankruptcy
court in this case.

0 Check box if the address differs
from the address on the envelope
sent to you by the court. THIS SPACE IS FORL Telephone No. COURT USE ONLY

ACCOUNT OR OTHER NUMBER BY WHICH CREDITOR IDENTIFIES DEBTOR:
Check here if this claim replaces viously filed claim, dated:

Q amends a pre ____

L 1. BASIS FOR CLAIM

o Goods sold 0- Retiree benefits as defined in 11 U.S.C. § 1114(a)
0 Services performed 0 Wages, salaries, and compensation (Fill out below)
O1 Money loaned Your social security number
o Personal injury/wrongful death Unpaid compensation for services performed
0 Taxes from to

DA Other (Describe briefly) (date) (date)

2. DATE DEBT WAS INCURRED 3. IF COURT JUDGMENT, DATE OBTAINED:

4. CLASSIFICATION OF CLAIM. Under the Bankruptcy Code all claims are classified as one or more of the following: (1) Unsecured nonpriority,
(2) Unsecured Priority, (3) Secured. It is possible for part of a claim to be in one category and part in another.
CHECK THE APPROPRIATE BOX OR BOXES that best describe your claim and STATE THE AMOUNT OF THE CLAIM AT TIME CASE FILED.

m0 SECURED CLAIM S 0 UNSECURED PRIORITY CLAIM S
tach evidence of perfection of security interest Specify the priority of the claim.Brief Description of Collateral: Ao .

0 Real Estate 0 Motor Vehicle 0 Other (Describe briefly) 0 Wages, salaries, or commissions (up to8Se), earned not more than
90 days before filing of the bankruptcy petition or cessation of the debtor's
business, whichever is earlier-11 U.S.C. § 507(aX3)

Amount of anearage and othercharges at time case filed included in secured 0 Contributions to an employee benefit plan-l1 U.S.C. 5 507JaX4)

C Up to 4M of deposits toward purchase, lease, or rental of property or
0 UNSECURED NONPRIORITY CLAIM S , services for personal, family, or household use-1I U.S.C. § 307(aX6)emA claim Is unsecured if there is no collateral or lien on pro o the Taxes or penalties of governmental units-ii U.S.C. § 507(aV)

debtor securing the claim or to the extent that the value of such
i. property is less than the amount of the claim. 0 Other-Specify applicable paragraph of 11 U.S.C. § 507(a)

(St o lbftC tect)r 5..TOTAL AMOUNT OF
.CLAIM-AT TIME S_ _- S
CASE FILED: (Unsecured) (Secu, (Priority) I ll till
Check this box if claim includes charges in addition to the principal amou tof he claim. Attach itemized statement of all additional charges.

6. CREDITS AND SETOFFS: The amount of all payments on this claim has been cre ed and deducted for the purpose
of making this proof of claim. In filing this claim, claimant has deducted all amoun claimant owes to debtor. THIS SE ONLY

COURT USE ONLY
7. SUPPORTING DOCUMENTS: Attach copies of supporting documents, such as promissory notesers,

t"~' invoices, itemized statements of running accounts, contracts, court judgments, or evidence of security ircte
the documents are not available, expiain. If the documents are voluminous, attach a summary. m n afellaluC, 011

8 TIMEoSTAMPED COPY: To receive an acknowledgement of the filing of your claim, enclose a stamped, self-addressed Suppeot owed tb co SoUs e,
envelope and copy of this proof of claim. ; IORt ex S!; 5 OVe I Ott hI4-

C Date Sign and print the name and title, if any, of the creditor orother person At IA. -S. C.. 5O1l6,)C7)
authorized to file this claim (attach copy of power of attorney, If any)

Ye>*46w>I(WW . fr"011 Oarc SVt4CteX o g tOn *1J149 *<4 ovaV J ' a gesp thucz Otto aeesve* cort ~enced On
Pnlyfp i f t ate ofupto 1Xof j&ho imeprionmn for up t year1

Penalty for presenting frau~duleni claim: Fine of up to $500,000 or imprisonment for up to 5 years, or both. 18 U.S.C;. §§ 152 and 3571.



COMMITTEE NOTE

The form is amended to add the seventh priority
granted by the Bankruptcy Reform Act of 1994 to debts
for alimony, maintenance, or support of a spouse,
former spouse, or child of the debtor. The form also
amends the Code reference to the-priority afforded to
tax debts and the dollar maximums for the priorities
granted to wages and customer deposits in conformity
with amendments made by the 1994 Act to section 507(a)
of the Code. The 1994 Act also amended section 104 of
the Code to provide for'future ,'adjustment of the dollar
amounts specified in section 507(a) to be made by
administrative action atl ,,triee,-year intervals to
reflect changes inthe c1onsumer price index. The form
is amended to include notice that these ,dollar amounts
are subject to change without formal amendment to the
off icial form.7
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L Pow, DI6A~~~~~~~~~77, 7

Fonm B16A
11/94

Form 16A. CAPTION (FULL)

if UNITED STATES BANKRUPTCY COURT
:. ~~~~~~~~DISTRICT OF

K
Inre )

Set forth here all names including married, )
maiden, and trade names used by debtor within )
last 6 years.] )

Debtor ) Case No.

L ~Address

) Chapter

) .
Social Security No(s). and all )
Employer's Tax Identification No(s). [if any] )

U~~~~~~~

[Designation of Character of Paper]

L

COMMITTEE NOTE

L The form is amended to provide for the debtor's
address to appear in the caption in furtherance of the
duty of the debtor to include this information on every

L notice given by the debtor. The Bankruptcy Reform Act
of 1994 amended section 342(c) of the Code to add this
requirement.

L



Ei

Form B16B
12/94 7

FORM 16B. CAPTION (SHORT TITLE) 7

((MAy be used if 11 US.C, § 342(c) is not applicable) By_)AAA
1~~~~~~~~~~~

UNITED STATES BANKRUPTCY COURT _

DISTRICT OF K

In re
Debtor 7

Case No. _

Chapter _
Li

[Designation of Character of Paper]

COMMITTEE NOTE

The title of this form is amended to specify that
it can be used when section 342(c) of the Code, as K
amended by the Bankruptcy Reform Act of 1994, is not
applicable.

j

K..



Form 16C
12/94

FORM 16C. CAPTION OF C N ADVERSARY PROCEEDING
CFILED BY A DEBT

UNITED STATES BANKRUPTCY COURT
DISTRICT OF

In re
Debtor ) Case No.FT ~~~~~~~~~~~~~~~~~~~~)

Address ) Chapter
. ~~~~~~~)

)
Social Security No(s). or )
Employer's Tax Identification No(s). [if any] )

)

Plaintiff

)v.)

__ _ _ _ __ _ _ _ _ ___ ) Adv. Proc. No.
Defendant )

FT> ~~~~~~~COMPLAINT

COMMITTEE NOTE

The form is amended to conform to the amendments
made to section 342(c) of the Code by the Bankruptcy
Reform Act of 1994.



Form B16D
12194

Form 16D. CAPTION FOR USE IN ADVERSARY PROCEEDING
FTHER TrHAN FOR A COMPLAINT FILED BY A DEBTOZ )

UNITED STATES BANKRUPTCY COURT
DISTRICT OF

In re , )
Debtor ) Case No.

)
,__ _ _ _ _ _ _ __ ) Chapter 7

Plaintiff

v. )
)

__ _ _ _ _ _ __ _ __ ) Adv. Proc. No.
Defendant )

COMPLAINT [or other Designation] K

[If used in a Notice of Appeal (see Form 17) or other notice filed and served by a debtor, this
R caption must be altered to include the debtor's address and Employer's Tax Identification Number(s)

or Social Security Number(s) as in Form 16C.]

LL

K

COMMITTEE NOTE

This form of caption may be used in an adversary
proceeding when section 342(c) of the Code, as amended
by the Bankruptcy Reform Act of 1994, is not
applicable.

L

KJ
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FORM 17. N OF APPEAL UNDER 28 U.S.C § 158(a) or (b)
WHOMA JDGMNTORDER, OR DECREE OF

t BNKRPIC CURT

In re
Debtor

Case No.

Chapter

NOTICE OF APPEAL

,the plaintiff for defendant or other party] appeals under2
.S.C. § 158(a) or (b) from the judgment, order, or decree of the bankruptcy court (describe) entered

L this adversary proceeding [or other proceeding, describe type] on theodaf
19-.

-he parties to the order appealed from and the names of their respective attorneys are as follows:

Dated:

Signed _
Attorney for Appellant

Address:

L If a Bankruptcy Appellate Panel is authorized to bear this appeal, each party has a right to have
v , the appeal heard by the district court. The appellant may exercise this right only by filing a separate

statement of election at the time of the filing of this notice of appeal.



COMMITTEE NOTE

The form is amended to reflect the amendments to
28 U.S.C. S 158 concerning bankruptcy appellate panels
made by the Bankruptcy Reform Act of 1994. Section
158(d) requires an appellant who elects to appeal to a iMU
district court rather than a bankruptcy appellate panel
to do so "at the time; jof filing'the appeal."

The 1994 Act also amended 28 U.S.C. S 158(a) to
permit immediate appeal-of interlocutory orders
increasing or reducing a chapter 11 debtor's exclusive
period to file a plan undersection 1121 of the Code. LJ
The form is amended to provide appropriate
flexibility. - C

LJ

rn
U..
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Form 18. DISCHARGE OF DEBTOR

I

f" - [Caption as in Form 16A]
L

L DISCHARGE OF DEBTOR

L It appears that a petition commencing a case under title 11, United States Code, was filed by or against the

r person named above on , and that an order for relief was entered under chapter 7, and that

L (date)no complaint objecting to the discharge of the debtor was filed within the time fixed by the court [or that a complaint objecting

K to discharge of the debtor was filed and, after due notice and hearing, was not sustained].

IT IS ORDERED THAT:

1. The above-named debtor is released from all dischargeable debts.

2. Any judgment heretofore or hereafter obtained in any court other than this court is null and void as a
determination of the personal liability of the debtor with respect to any of the following.

(a) debts dischargeable under 11 U.S.C. § 523;

(b) unless heretofore or hereafter determined by order of thi court be nondischargeable, debts alleged to
be excepted from discharge under clauses (2), (4), (6), (15) 11 U.S.C. § 523(a);

(c) debts determined by this court to be discharged.

3. All creditors whose debts are discharged by this order and all creditors whose judgments are declared null
and void by paragraph 2 above are enjoined from instituting or continuing any action or employing any
process or engaging in any act to collect such debts as personal liabilities of the above-named debtor.

BY THE COURT

Dated:
United States Bankruptcy Judge

L *Set forth all name, including trade name, used by the dbr within the kast 6years. (Banknuptcy Rude 1005).
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COMMITTEE NOTE f

The form is amended to include debts described in
section 523(a)(15) of the Code, which was added by the
Bankruptcy Reform Act of 1994, in the list of debts
discharged unless determined by the court to be
nondischargeable.

-~~~~
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Form 319
12/94

Form 19. CERTIFICATION AND SIGNATURE OF NON-ATTORNEY
BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

CERTIFICATION AND SIGNATURE OF NON-ATTORNEY
BANKRUPTCY PETITION PREPARER (See 11 U.S.C. § 110)

I certify that I am a bankruptcy petition preparer as defined in 11 U.S.C § 110, that
I prepared this document for compensation, and that I have provided the debtor with a copy
of this document.

Printed or IAped Name of Bankruptcy Petition Preparer

Social Security No.

Address

Names and Social Security numbers of all other individuals who prepared or assisted in
preparing this document:

If more than one person prepared this document, attach additional signed sheets conforming
to the appropriate Official Form for each person.

Signature of Bankruptcy Petition Preparer Date

A bankruptcy petition preparer's failure to comply with the provisions of title 11 and the Federal Rules of Bankruptcy
Procedure may result in fines or imprisonment or both. 11 U.S.C. § 1 10; 18 U.S.C. § 156.



Lu2
COMMITTEE NOTE

This form is new. The Bankruptcy Reform Act of 1994
requires a "bankruptcy petition preparer," as defined in 11
U.S.C. S 110, to signany "document for filing" that the
bankruptcy petition preparer prepares for compensation on
behalf of a debtor, to disclose on the document certain
information, and to provide the debtor with a copy of the
document. This form or adaptations of this form have been FT
incorporated into the offi1ial forms of ,the, voluntary
petition, the schedulesfthe statement of financial affairs,
and other official forms that typically would be prepared i|
for a debtor by a bankruptcy petition preparer. This form
is torbe used in connection with W iany ,otherdocument that a
bankruptcy petition ,proparer prepares for filing by a debtor
in a bankruptcy case.

FJ
FT
FT

m
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ADVISORY COMMITTEZ ON BANKRUPTCY RULES

Keeting of September 22-23, 1994 DRAFT
Neov York City

Minutes

The Advisory Committee met at the headquarters of the
Association of the Bar of the City of New York. The following
members were present:

L Bankruptcy Judge Paul Mannes, Chairman
Circuit Judge Alice M. Batchelder
District Judge Eduardo C. Robreno
Honorable Jane A. Restani, United States Court

L I of International Trade
Bankruptcy Judge James J. Barta
Bankruptcy Judge James W. MeyersLI Professor Charles J. Tabb
Henry J. Sommer, Esquire
Kenneth N. Klee, Esquire
Gerald K. Smith, Esquire
Leonard M. Rosen, Esquire
R. Neal Batson, Esquire
J. Christopher Kohn, Esquire, United States

Department of Justice
Professor Alan N. Resnick, Reporter

District Judge Adrian G. Duplantier was unable to attend.

The following representatives of the Committee on Rules of
Practice and Procedure also attended:

District Judge Alicemarie H. Stotler, Chair
District Judge Thomas S. Ellis, III, liaison to the Advisory

Committee
Professor Daniel R. Coquillette, Reporter
Peter G. McCabe, Assistant Director, Administrative Office

of the United States Courts, Secretary
cvL4

The following additional persons attended all or part of the
meeting: District Judge Paul A. Magnuson, Chair, Committee on the

L Administration of the Bankruptcy System; William F. Baity, Acting
Director, Executive Office for United States Trustees; Richard G.
Heltzel, Clerk, United States Bankruptcy Court for the Eastern
District of California; Patricia S. Channon and James H.
Wannamaker, Bankruptcy Judges Division, Administrative Office of
the United States Courts; Mark-D. Shapiro, Rules CommitteeF Support Office, Administrative Office of the United States
Courts; and Elizabeth C. Wiggins and Robert Niemic, Federal
Judicial Center.

L
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The following summary of matters discussed at the meeting

should be read in conjunction with the various memoranda and

other written materials referred to, all of which are on file in

the office of the Secretary to the Committee on Rules of Practice

and Procedure. Unless otherwise indicated, all memoranda

referred to are included in the agenda book for the meeting.

Votes and other action taken by the Advisory Committee and

assignments by the Chairman appear in bold.

INTRODUCTORY MATTERS

The Chairman introduced J. Christoper Kohn, Esquire, of the

Department of Justice, who had recently been designated by the

Attorney General to serve on the Committee. The Chairman

appointed Kr. Kohn to the local rules subcommittee. The Chairman F
also welcomed to the meeting JudgeStotler, Judge Magnuson, and L

Professor Coquillette. m

Minutes of the February 1994 Meeting. The Committee approved the

minutes of the February 1994 with a change in wording concerning

the Committee's having taken no action-on the issue of the status

of a-late-filed proof of claim and the developing case law on [
that subject.

7

Report on the June 1994 Meeting of the Committee on Rules of

Practice and Procedure (the 'Standing Committee"). The Reporter 7

noted that the Committee's recommended substitution of

"nonwillful" for the originally proposed "negligent" as the

standard for excusing non-compliance with a local rule imposing a 0

requirment of form had been adopted by the'Standing Committee.

Accordingly, the proposed civil, criminal, appellate, and 71
bankruptcy rules dealing with local rules all prescribe

"nonwillful" as the standard. Judge Stotler confirmed that the 7
Judicial Conference had approved these proposed rules earlier in

L
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the week. Professor Resnick reported that the proposed technical

amendments rule, however, was not approved by the Standing

Committee.

The Standing Committee did approve for publication the package of

amendments requested by the Committee. In addition, the advisory

L committees on the'appellate, civil, and criminal rules had

adopted conforming amendments to permit electronic filing, which

will be published'for comment. Most importantly, all of the

advisory committees had adopted the Committee's recommendation

that any Judicial Conference standards on the subject be limited

L to "technical standards.'

L The Reporter said that the Standing Committee's consultant on

style, Bryan Garner, had'circulated among the reporters an

interim draft of "Guidelines for Drafting Court Rules. Professor

Resnick noted that the Advisory Committee on Bankruptcy'Rules has

rL a style subcommittee and'that it is the only advisory committee

which does. He also said that Mr. Garner had provided some style

suggestions on the amendments that are being published for

comment. These suggestions reached the Reporter too late for

incorporation into the submission to the Standing Committee.

L Accordingly, theyvwill be treated as public comments and

considered with the other comments on'the amendments package.

The Reporter thanked Judge Stotler for her letter to the chairman

of the House Judiciary Committee opposing the provision in the

pending bankruptcy bill that would amend Rule 7004 to require

service of process on an insured depository institution to be

made by certified mail in certain circumstances.

Judge Stotler called the Committee's attention to the new

brochure summarizing the proposed amendments to the rules and to

7 the new format of the pamphlet in which the full texts are
p e. J Si
published. Judge Stotler -said the Standing Committee hopes to
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receive feedback on both the brochure and the new format of the

pamphlet, which shows on the cover those rules subject to

proposed amendments. Mr. McCabe said that he and the Standing

Committee think they need more comment on proposed rules and from

a broader spectrum of persons. To help achieve that,,he said,

the Standing Committee contacted all of the state bars and asked

that these organizations name ,coordinators to readall proposed

amendments,, publicize them, and then assemble, digest, and

transmit comments to the Standing Com ittee. I

Report on Publication of Minutes via "Online" Computer Services.

Mr. Shapiro stated that todate only Lexis and Westlaw have

requested copies of minutes for such publication. The question

was raised whether, in light of this wider availability of the

minutes, the speakers at meetings should continue to be

identified.,The consensus was to c ontinu ethe current practice.

RULES f

Rule 9014. The Reporter's memorandum discussed Rule 9014

governing contested matters in light of the 1993 amendments to

Federal Rule of Civil Procedure 26 and the applicability of

certain other time periods in the civil rules. The Reporter had V

drafted a proposed amendment to Rule- 9014 to make parts of Rule

26 (Rule 26(a)(l)-(4) and (f)) inapplicable to contested matters

unless otherwise ordered by the court. The Reporter stated that

he would add to the draft a clause expressly permitting discovery

to proceed under the, first sentence of Fed. R. Civ. P. 26(d). An L
alternative draft would make these amendments and, in addition,

would shorten time periods prescribed in other civil rules

relating to discovery-and summary judgment motions.

The representatives of the Federal Judicial Center distributed

copies of the Center's most recent compilation concerning C

districts that have locally opted-out of all or part of Rule

U:
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26(a) in contested matters. This report shows that 42 districts

have clearly opted-out of Rule 26(a) entirely. An additional 21

districts have opted-out of at least Rule 26(a)(1) and most have

opted-out of a little more than that. Another group, 11

districts, have opted-out at least temporarily. Six more

districts are studying the matter, which means that, while the

rule is officially in effect there',' it is not clear how

L thoroughly it is being enforced. Insummary, approximately two-

thirds of the districts have exercised their option to opt out of

L all or part of Rule 26(a) in contested matters. With respect to

Rule 26(f), the Federal Judicial'Center's compilation showed that

58 districts had clearly opted-out and 11 had teporarily opted-

out, approximately the same two-thirds'proportion as had opted-

out of all or part of Rule 26(a).

The Reporter noted that any national rule amendment would not

take effect until 1997. By then, courts may be settled'with

their local rules and a national rule may not be necessary. Yet,

he said, it seems important for the national rules to lead the

way, to establish what should be the "default mode" on discovery

in contested matters. He said it is his view, as a general

proposition, that the discovery provisions in question should not

apply in contested matters. On the other hand, he noted, Mr.

Smith had taken the opposing view in a memorandum circulated to

Advisory Committee members0

Mr. Smith said he thinks the issue should not be left so much to

local rule. Without a national rule, there will be proliferation

of rules with no consistency. He also said'he thinks the opt-out

statistics indicate that districts simply do not know how to make

the new discovery rules work. Professor Coquillette said that

the Standing Committee and the Advisory Committee on Civil Rules

both are concerned about how the Civil Justice Reform Act -(CJRA)

_and the amendments to Rule 26"(with its opt-out provision) have

led to a "balkanizing" of federal procedure. He noted that'in
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the district courts some ofthe-opt-outs are attributable to the

fact that the district has a CJRA plan which contains an almost

identical rule.

Several participants favored giving longer thought to the

question of whether there should be a distinction between

adversary proceedings and contested matters with respect to

discovery. Judge Hag~nuson reported that under the new Rule 26 he

has onlyhad one Fed.,,R. Civ.' P. 12 motion (on whether the

statute of limitations hadtrun) and cautioned against discarding

the new provisions just over the time issue in contested matters.

A consensus began to emerge that the Advisory Committee should

take the time to consider what really would make sense in

contested matters and perhaps draft a provision tailored to this

special motion practice. A motion to table the matter carried by

a vote of 9-4.

,~~~~~~~~~~~~
Rule 8002(c). The Advisory Committee previously had voted to m
amend this rule to clarify that amotion for an extension of time

to file an appeal must be "filed" rather than "made" within the

10-day period prescribed. Before the amendment was presented to

the, Standing Committee, however, the Ninth Circuit issued a

decision that the Reporter believed justified bringing the rule C

back for consideration of further proposals for amendments. That

case is In re Mouradick, 13 F.3d 326 (9th Cir. 1994), in which r
the court ruled a notice of appeal untimelybecause it was not

filed with the time allowed by the rule, even though the court

had not ruled within that prescribed period on the party's timely

motion for an extension of time to file the notice. The

Reporter's memorandum noted that Federal Rule of Appellate V
Procedure 4, in the wake of a similar decision, had been amended

to allow a notice of appeal to be filed within the time

prescribed in the rule or ten days from the entry of the order

granting the motion for extension, whichever occurs later. V
I
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The Reporter presented three options: 1) provide for early

finality by requiring that the order granting an extension be

entered within the additional 20-day period alreadyprovided in

the rule, 2) protect a party thatfiles a timely motion by

permitting the notice to be filed within a specified period after

entry of the order granting the motion, or 3) permit filing of

the notice of appeal within,,,a specifiedftime after entry of the

order granting the motion but also require the court to rule on

the motion withina specified time. Although onevmember
L

expressed concerfn about encouraging "games designed to prevent

finality," discussion ofa motion to adoptalternative #3

indicated substantial resistance to the tying of aparty's rights

r to action by a judge within a specified time period., a

substitute motion to adopt the Reporter's Draft oq.12 giving

the party that has filed a timely motion 10 days from entry of

V the order granting theextension, regardless of when the court

acts - carried by a vote of 10-3. After this vote, however,

further discussion raised the idea of excluding certain matters

from any extension of time for filing a notice of appeal. If

approved, some members said, these exclusionsor "carve outs"

should be listed at the beginning of the rule. A motion to defer

action on this rule to, ,the next, (3/95), meetingcarried by a vote

of 7 - 1.

Rule 4003(b). Recent court decisions have raised questions about

the interpretation of this rule and whether the time to object to

a debtor's claim of exemption can properly be extended by the

granting of a timely filed motion if the court does not act until

after the period provided in the rule has expired. The Reporter

L. presented three alternatives: 1) rewriting the rule to more

clearly prohibit the court from acting after the deadline, 2)

allowing an extension if the motion was timely filed, and 3)

allowing the court up to ten days after the end of the period

L provided in the rule to act on a timely filed motion. One member

questioned the wisdom of responding to every conflict in the
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cases with an amendment to resolve the issue. Mr. Smith observed

that there always will be tension between a perceived

institutional distaste for too many "little" amendments and a

desire to reduce the'number of "litigation points." A motion to

adopt alternative #2 failed by a vote of S - S. A motion to

amend both Rules 4003(b) and 9006(b) to forbid extensions

altogether-failed by a vote-of 3 - 9. A motion to adopt

alternative'#3 failed for want of a seoond. K

Rule 3021. The Committee had approved for publication an C

amendment-to this rule to permit the plan or order confirming the

plan to fix a record date for equity security holders purposes of C

distribution. In working on the rule after the meeting, however, Lj

the Reporter had noted some problems with the terminology used in

the rule with respect to holders of bonds and debentures.

Accordingly, he suggested-correcting these also before submitting

any amendment to the Standing Committee. A motion to adopt the

Reporter's revised draft, with the substitution of "that" for

"who" on line 6, carried by a vote of 12 - 0.

Rules 3017(d) and 3018(a. At the February 1994 meeting, the

Reporter presesnted proposed drafts to amend these rules to i
provide for flexibility in fixing a record date for determing the

creditors and equity security holders who will receive a copy of

the plan, the disclosure statement, and a ballot, and who have

the right to vote on the plan. Alternative drafts were proposed, K
but consideration was postponed until the September 1994 meeting.

A motion to adopt in principle Alternative B, which would allow v

the court to set the record date, passed by a vote of 8 - 2. The

vote included a directive to add to the rule that any fixing of a

date by the court should be "after notice and a hearing." The

Reporter will present a revised draft at the February 1995

meeting. E

Rule 9011. The Committee discussed conforming the rule to Fed. K
LI
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R. Civ. P. 11 as amended December 1, 1993. The Reporter

presented a draft for discussion. He noted that he inadvertently

had omitted the petition from the list of documents to which a

signatory certifies. A motion to add theword "petition" on line

35 of the draft passed unanimously. TheReporter also inquired

whetherthe petition should be protected by the 21-day "safe

harbor" provision ofiRule 11Munder which achallenged pleading

can be withdrawn without penalty. ,There appeared to be a

consensus that because a petition acts as a self-executing, ex

parte injunction, it should not,,be protected. Additionally, in

chapters 7 and 11 the debtor cannot dismiss a' case,, andthe court

can do so only for "cause" and after notice, and a hearing. One

member wanted to carve out a notice ,of appeal as well. Another,

however, said there appears to be a fundamental difference

between a matter of business judgment, such as a notice of

appeal, and the injunctive effect of a petition. A motion to

adopt the Reporter's draft, as amended above and with the

petition carved out of the "safe harbor," carried by a vote of 8-

1. A further motion not to tinker further with the rule also

carried with one opposed. The Reporter is to re-draft the rule.

[See below.]

[New] Rule 8020. The proposed new rule would authorize the

district court or bankruptcy appellate panel to impose sanctions

for filing a frivolous appeal. It is similar to Rule 38 of the

Federal Rules of Appellate Procedure. A motion to adopt the

Reporter's draft carried unanimously.

Rule 9006(f). The Standing Committee had requested that the

Advisory Committees study whether the additional three days

provided when service is made by mail should be enlarged to five

days because of slower mail deliveries. The Reporter stated that

the Postal Service standard for first class mail delivery is a

maximum of three days within the contiguous United States and

that the Postal Service's studies indicate that this standard
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actually is met for 80 percent of the mail, on average. Judge

Robreno said the problem really is with attorneys who do not mail

documents until the last day. Professor Coquillette stated that

there will be an overall study undertaken of time periods in the,

rules, probably'in 1996jil, and that mail service conditions then

can not be predicted now. There was a ,consensus that the

Committee should recommend no action at this time. -

Rule 3002. The Committee discussed the developing case law on

the deadlineifor filing proofs of claim. The published cases

still are unsettled on whether the deadline prescribed in Rule v
3002 is effective in chapter 13 cases. None of the cases so far

is inconsistent with the amendments to Rule 3002 approved by the

Committee for publication. FThe Reporter will continue to monitor K
new cases.

SUBCOMMITTEES

Subcommittee on Technologv. Judge Barta said the written report L

on technology and the rules will be presented at the March 1995 n

meeting. He said the draft guidelines for routine filing of V
papers with the court by facsimile that were proposed by another

committee had been withdrawn, and the Judicial Conference, V
accordingly, had taken no action to expand the availability of

"fax" filing. (An existing Judicial Conference guideline permits

a court to accept a facsimile filing in an emergency.)

Subcommittee on Forms. Mr. Sommer reported that the subcommittee

is working on rewriting several forms and on creating one or more p
new forms for giving notice of a motion. The subcommittee's goal

is to maximize the use of "plain English" in notices that are

sent to the public in large numbers. He said that, before any

formal presentation of revised.forms to the Committee, the

subcommittee plans to circulate its final drafts for preliminary £
comment from the members.
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Subcommittee on Alternative Dispute Resolution. Professor Tabb

said the subcommittee presently is gathering information on how

the various local programs are working. If the subcommittee

believes a national rule is needed to cover such matters as

L_ controls, ethics, and confidentiality, it-will return to the

Committee with a recommendation and draft. Mr. Niemic said the

Federal Judicial Study is conducting astudy of ADR that includes

both mandatory programs and voluntary ones, but the results are

not yet available.

Subcommittee on Local Rules. Ms. Channon reported that

L- preliminary comment on the uniform numbering system for local

rules that the Committee had approved at the February 1994

L meeting indicated that it-might notbe as workable or "user

friendly" as the Committee had hoped. Accordingly, the

L subcommittee brought the matter back to the committeealong with

several alternative numbering systems that it had developed in

response to the preliminary comments. Under any of the alter-

natives, the citatioonwould be "(District name) L,.B.R.,

One of these systems would simply use the existing related

national rule number (where there is ,one) followed by a dash and

another numeral. Local rules topics unrelated to any national

rule would have a fqur-wdigit number created for' them, which also

would be followed by a dash andanother numeral. After

discussion, the Committee voted unanimously to adopt this

alternative, provided the Useof the dash wouldAot slow down the

ability to conduct a topical search in a compuiter data bases If

the dash would slow a search, the dash is to be replaced with a

C decimal point. The proposed numbering system is to be published

L and comment sought from the bankruptcy community,,as directed at

the February 1994 meeting.

Subcommittee on Long Range Planning. Mr. Klee led the

L discussion. The first issue to be decided, he said, is whether

the rules need only a "cosmetic fix" or a fundamental overhaul
r-
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and restructuring. Judge Robreno said it would be best to obtain

empirical data through an FJC study on how the current rules are

working and whether the users perceive a need for change. Others

suggested that the subcommittee give the Committee an outline of

an ideal organization or a 'framework for a proposed

organizational revision, so the Committee would have something

specific to discuss.' It was suggested that the'subcommittee

shiould also, identify areas far change and areas where the rules

seem not to work well with the statute. Several members

recommended that work on two well known troublespots --- motions

and discovery:--- receive prompt attention. The consensus was

that a survey should be" onducted, that the subcommittee should

present specaificideas for areas the Committee should work on,

and that oncedthese have been"done, the Committee can make an

informed decision concerning the! directi on of its work. With

respect to the philosophical iquestion of whether the rules are

mandatory' lor simply guidelines- Judge Stotler suggested that the

Committee might Icould cull anyl',,rules, that seem to be more

hortatory and retaini, nlywhat is essential.

There was further consensus thatl'the Advisory'Committee would

want to be heard by any bankruptcy commission that might be

formed if the pending bankruptcy legislation --- which provides

for such a commission --- is enacted. At Judge Stotler's

suggestion, the Advisory Committe W1ill present to the Standing

Committee a request that'the J4udicial Conference authorize the

Advisory Committee to communicate directly with a bankruptcy

commission, if one is created.''

LIAISON WITH ADVISORY'COMMITTEE ON CIVIL RULESL

Judge Restani reported that she expects to attend a special

symposium on Fed. R. Civ. P. 23 to be held in Philadelphia under
the auspices of the Advisory Committee on Civil Rules. Mr.

McCabe said another "hot" issue`emerging for the civil rules is
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the granting of protective orders under Fed. R. Civ. P. 26(c) and

when such orders can or should be lifted.

L - Respectfully submitted,

L Patricia S. Channon
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DRAFT

ADVISORY COMMITTEE ON BANKRUPTCY RULES

Meeting of December 8-9, 1994

Washington, D.C.

L Minutes

The Advisory Committee on Bankruptcy Rules met in the
A' Thurgood Marshall Federal Judiciary Building in Washington, D.C.,

December 8-9, 1994. The following members were present:

V Bankruptcy Judge Paul Mannes, Chairman
District Judge Adrian G. Duplantier
District Judge Eduardo C. Robreno
Honorable Jane A. Restani, United States Court

of International'Trade
Bankruptcy Judge Donald E. Cordova
Bankruptcy Judge Robert J. Kressel
Bankruptcy Judge James W. Meyers
R. Neal Batson, Esquire
Kenneth N. Klee, Esquire

L J. Christopher Kohn, Esquire, United States
Department of Justice

Leonard M. Rosen, Esquire
L Gerald K. Smith, Esquire

Henry J. Sommer, Esquire
Professor Charles J. Tabb

F Professor Alan N. Resnick, Reporter

Circuit Judge Alice M. Batchelder was unable to attend. Joseph
Patchan, Director Designee, represented the Executive Office for

L' United States Trustees.

The following representatives of the Committee on Rules of
Practice and Procedure also attended:

District Judge Alicemarie H. Stotler, Chair
District Judge Thomas S. Ellis, III, liaison to the Advisory

Committee
Peter G. McCabe, Assistant Director, Administrative Office

of the United States Courts, Secretary

The following additional persons attended all or part of the
meeting: Perry Apelbaum, counsel, House Subcommittee on Economic

C and Commercial Law; James G. Whiddon, counsel, Senate
Subcommittee on Courts and Administrative Practice; Richard G.
Heltzel, Clerk, United States Bankruptcy Court for the Eastern
District of California; Mark Van Allsburg, Clerk, United States

v' Bankruptcy Court for the Western District of Michigan; Francis F.
Szczebak, Patricia S. Channon, James H. Wannamaker, and John D.
Howard, Bankruptcy Judges Division, Administrative Office of theL United States Courts; Mary Louise'Mitterhtoff, Bankruptcy Court

DRAFT
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Administration Division, Administrative Office of the United
States Courts; John K. Rabiej, Joseph F. Spaniol, Jr., Mark D.
Shapiro, and Judith W. Krivit, Rules Committee Support Office,
Administrative Office of the United States Courts; Elizabeth C.
Wiggins, Federal Judicial Center; and several members of the
public.

The following summary'of matters discussed at the meeting

should be read in conjunction with the various memoranda and

other written materials referred to, all of which are on file in

the office of the Secretary.to the Committee on Rules of Practice

and Procedure. Unless otherwise indicated, all memoranda

referred to were included in the agenda book for the meeting.

Votes and other action taken by the Advisory Committee and

assignments by the Chairman appear in bold.

INTRODUCTORY MATTERS

The Chairman introduced Bankruptcy Judges Cordova and

Kressel, new members of the Committee, and Mr. Patchan, who has

been designated to head the Executive Office for United States

Trustees. (Mr. Patchan is a former bankruptcy judge and a former

member of the Committee.) The Chairman also welcomed to the

meeting Judge Stotler, Judge Ellis, Mr. Apelbaum, and Mr.

Whiddon.

The Chairman said he called the special meeting to consider

changes that may be required in the Federal Rules'of Bankruptcy

Procedure and the Official Bankruptcy Forms as a result of the

enactment of the Bankruptcy Reform Act of 1994. L

The Reporter stated that two provisions in the Reform Act K
affect the Bankruptcy Rules but do not require action by the

committee. First, 28 U .S.C. § 2075 has been amended to make

amendments to the Bankruptcy Rules effective on December 1 of the

year inwhich they are promulgated by the Supreme Court. Second,
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Rule 7004 was amended to require, with certain exceptions,

service by certified mail on insured depository institutions.

L The Reporter suggested that, in view of the time required

for completing the rules amendment process, the Committee

consider proposing "suggested interim rules" for adoption as

local court rules pending the promulgation of amendments to the

L r Bankruptcy Rules. The same process was used when chapter 12 was

added to the Bankruptcy Code in 1986. A motion to request that

the Standing Committee on Rules of Practice and Procedure

expedite the consideration and approval of the amendments

F required by the Reform Act failed for lack of a second. Mr.

L Rosen said the experience gained from using interim rules might

assist in the formation of permanent rules. The consensus of the

V Committee was to propose interim rules and to complete the full

rules amendment process for permanent rules.

RULES AMENDMENTS

Notices to Creditors. The Reporter stated that section 225

L of the Reform Act amended section 342 of the Bankruptcy Code to

provide that notices required to be given by a debtor to

creditors must contain the name, address, and taxpayer

L ~ identification number of the debtor, although failure to do so

does not invalidate the notice. The Reporter discussed three

r L alternative responses to the statutory change: 1) do nothing and

let the statute speak for itself; 2) amend rule 2002(n) only to

I the extent required by section 342(c); or, 3) amend Rule 1005 to

require the information specified in section 342(c) in the

I 0 caption of every notice, regardless of who gives the notice.

Mr. Klee outlined the history of the provision, which he

[ L said was prompted by creditors, desire to more-easily identify

debtors in their databases. Because it was argued that requiring

I L the use of account numbers would be too burdensome, creditors
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agreed to the use of the debtor's name, address, and taxpayer

identification number. Mr. Klee said the reference to invalidity

of the notice was included in response to a court decision that a V
debt was not discharged because two digits in the debtor's Social

Security were transposed in a notice. The amendment was

restricted to notices by debtors because, he said, they have the

necessary information. Mr. Klee said notices given by bankruptcy

clerks were not considered. L.

Professor Tabb moved to accept the Reporter's draft

amendment for the second alternative as set out in his memorandum

of November 7, 1994. Several committee members questioned -the

need for putting the debtor's address in every caption.

Professor Tabb agreed to a request to delete the phrase "The

caption of" from-the Reporter's draft. Mr. Sommer said the

easiest place to put section 342(c) information is in the

caption. The Reporter said including the information in the K
caption would recognize the legislative history, which stated

that Congress intended for the caption of every bankruptcy notice

to include the information. Professor Tabb returned to his

original motion, without the deletion. The motion to approve the

original text of the Reporter's draft amendment carried by a vote )

of 13-0.

Election of Chapter 11 Trustee. The Reporter stated that

section 211 of the Reform-Act amended section 1104 of the

Bankruptcy Code to permit creditors to elect a disinterested
person to serve as trustee in a chapter 11 case if a timely

request is made for an election. -The Reporter said he assumed

that the person elected must be approved by the court as

"disinterested" and that the U.S. trustee should apply for the

approval with full disclosure of the person's connections.

Further, the Reporter said he believed the U.S. trustee should
appoint a trustee under section 1104(d) (after consultation) as

soon as practicable after the court orders the appointment of a
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chapter 11 trustee and that this trustee will serve unless and

until another person is elected under new section 1104(b).

Accordingly, the Reporter offered draft amendments to Rules

2007.1 and 2002(a).

The Committee discussed whether an elected trustee is

subject to appointment by the U.S. trustee and court approval

under section 1104(d). Several members said the U.S. trustee

should not be required to appoint an elected trustee which the

U.S. trustee believes is unqualified. Other members said the

appointment is automatic but the U.S. trustee should inform the

court of any factors (positive or negative) relative to the

appointment. Mr., Klee noted that the debtor's exclusive right to

file a plan and several other chapter 11 provisions are tied to

the appointment of a trustee, not to the election of a trustee.

Mr. Rosen said a court order approving the trustee is

particularly important because millions of dollars may be turned

over to a chapter 11 trustee. The Committee agreed by a straw

vote that the person elected should be appointed by the U.S.

trustee and approved by the court.

Judge Restani moved to approve the draft revision of Rule

2007.1 in the Reporter's memorandum of November 7, 1994, with the

addition of the words "approval of" after the word "for" in lines

24 and 28. The motion carried on a vote of 9-2. Mr. Sommer

moved to require notice of the request for election., The

Reporter said this is unnecessary because creditors will get

notice of the meeting of creditors (called for the election)

L within a few days. The motion failed. The Committee agreed by

v consensus to delete the brackets and retain the bracketed

language in section (b)(1) of the Reporter's draft. Mr. Klee

moved to insert the phrase "appoint the person elected to be
trustee" after the word promptly in line 28. Mr. Smith said that
if the Committee believes the U.S. trustee must appoint the

F person elected, then the rule should say so. The motion carried

L
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with one dissenting vote.

Mr. Klee moved to amend line 27 by inserting the phrase "or,

for cause shown, any party in interest," after the word

"trustee". The Reporter stated that, under the current rule,

only the U.S. trustee can apply for court approval of an

appointment of a chapter 11 trustee, but, if the U.S. trustee

fails to act, a party could seek redress under Rule 2020. The

Committee agreed that the U.S. trustee should make the

application. Judge Restani said the word "only" in line 43 was

too strong. After a discussion of whether the word created a 3

inference that Rule 2020 was inapplicable, the Committee voted

unanimously to delete "only." A motion to insert the phrase

"approved in accordance with" after the word "and" in line 37 was

approved unanimously.

The Committee approved the draft amendment to Rule 2002(a)

in the Reporter's memorandum of November 7, 1994, by consensus.

Filing Proofs of Claim. Section 213(a) of the Reform Act

amended section 502(b)(9) of the Bankruptcy Code to specify that

claims filed by governmental units are timely if they are filed

within 180 days after the order for relief. The Reporter stated

that the statutory change made the proposed amendment to Rule

3002(d), which has been published for comment by the bench, bar,

and public, unnecessary.

The Committee discussed whether the 180-day limit was

intended to apply to just chapter 7 cases or to cases in all

chapters. Mr. Klee said the understanding in the proponents'

negotiations with Congress was that the amendment would apply to

all chapters. The Reporter stated that he prepared the draft

amendment to Rule 3002 set out in his memorandum of November 7,

1994, on that assumption although the time for filing by

governmental units could be fixed by the rule as long as it did

Li



Lnfr

L 7

L not conflict with the statute.

Mr. Klee stated that all governmental units should be

treated the same way in order to avoid discriminating against

foreign governments. A motion to delete the phrase "of the

iUnited States, astate, or a subdivision thereof" from lines 17-

18 of theReporter's draft and to substitute "of a governmental

unit made" carried unanimously.

Mr. Sommer moved to add the following language: "If the

claim is tardily filed, the party filing the claim shall serve

copies on the trustee and the debtor." He said chapter 13

trustees should be served so that they don't have to constantly

check the claims dockets in thousands of cases which may remain

pending for several years. Several Committee members questioned

whether checking the dockets is an unreasonable burden. TheL Committee discussed whether the amendment should include

sanctions for not serving the trustee and whether it is proper

for the rules to impose such sanctions. Professor Tabb's motion

to table the matter until the next Committee meeting carried

without dissent. Professor Tabb's motion to approve the
L remaining changes in Rule 3002 was passed unanimously.

L Small Business Cases. Section 217 of the Reform Act amended

the Bankruptcy Code by adding a new definition of "small

business" and making special provisions for chapter 11 cases in

which the debtor is a small business. The Reporter presented

drafts of a new Rule 1020, Election to be Considered a Small

L Business in a Chapter 11 Reorganization Case, and amendments to

F Rule 3017.

Judge Kressel suggested that all parties should receive

L notice if the court orders that no creditors' committee be

appointed under section 1102(a)(3) in a small business case. Mr.
Batson stated that the statute didn't require notice and that new

L
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Rule 1020 should not do so, either. His motion to not require

the notice carried without dissent.

The Committee discussed the form and timing of the debtor's

election to be considered as a small business and the potential

for abuse if the debtor made the election shortly before the 160-

day deadline for any party to file a plan. The Reporter said he

used a 100-day deadline for the election in his draft because V
that coincides with the end of a small business debtor's

exclusivity period.

The Reporter stated that his draft would permit, but not

require, the debtor to make the election on the petition. Mr.

Kohn stated that making the election on the petition would allow

the parties to proceed in a more informed manner and would avoid

any mischief in the timing of the election. The Reporter said

the debtor and its counsel might be unaware of the possibility of

making the election at the time of filing but that the judge

could raise it at a status conference. Mr. Klee asked why the

Reporter had not drafted a rule for chapter 11 status

conferences. The Reporter stated that the statute was detailed

and that no rule appeared to be needed.

Judge Restani moved to approve the Reporter's draft Rule

1020 after substituting "60 days"i for "100 days" in line 4,

substituting "a later" for "another" in line 5, and adding "for

good cause shown" to the end of line 6. The motion carried with

one dissenting vote. Mr.-Klee proposed adding the following:

"For cause shown, the court may allow the debtor to withdraw the

election." His motion failed by a vote of 4-8.

Judge Kressel said the amendment to Rule 3017 should

preserve the court's right to disapprove a conditionally-approved

disclosure statement, even if no party objects. The Reporter

agreed. A motion to delete the last sentence of the-draft r
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carried with one dissenting vote. Judge Duplantier suggested a

separate Rule 3017.1 for small business cases. The Committee

agreed in a straw vote.

Mr. Klee suggested deleting the word "unimpaired" on line 45

L of the Reporter's-draft or adding a reference to a convenience

class of claims under section 1122(b) of the Bankruptcy Code.

L The Reporter said deleting the requirement for sending copies of

the plan and disclosure statement to"uninpaired classes was very

L. controversial and indicated that not sending the documents to

some impaired creditors would be more controversial. The

Committee discussed whether a plan proponent can go directly to

cramdown for a class when the debtor is insolvent. Professor

Tabb's motion to table the matter until the March meeting passed

LI with one dissenting vote.

Mr. Smith asked whether the Reporter referred to the

debtor's "application" for conditional approval of the disclosureV statement in line 109 in order to avoid the requirement of

notice. The Reporter stated that he used "application" in an

effort to be consistent with Rule 9013 and the streamlined -

process used for matters such as "first day" orders. Judge

Duplantier asked why he didn't refer to "ex parte motions" as in

civil practice before the district court.

L In response to a question about the use of "application" in

the bankruptcy rules, Mr. Patchan said the drafters of the 1983

rules tried to restrict use of the word-to administrative matters

in an effort to be as consistent as possible with civil practice.

He said the drafters avoided use of the phrase "ex parte"

LI whenever possible because of its bad connotation in past

r bankruptcy practice and the policy against ex parte meetings.

The Reporter said he could substitute "ex parte motion" for

the word "application" in the draft but that the change could
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lead to confusion until the Committee considers the use of F

"application" throughout the bankruptcy rules. A motion to make

the substitution in the draft and require notice pursuant to Rule

9013 failed for lack of a second. Mr. Batson said requiring

notice would defeat the goal of "fast tracking" small business

cases. JudgeRobreno said the rule should acknowledge that

Congress permitted an ex parte process.

Judge Kressel moved to delete the phrase ", on application

of the plan proponent," from line 109. The Chairman ruled the

motion out of order. In response to a question about a deadline

for a secured creditor's section 1111(b) election in a small

businesscase, the Reporter agreed to add a reference to Rule

3014 to the Committee Note. He said the creditor couldn't make

the election by the time of the conditional approval of the

disclosure statement because the creditor wouldn't get a copy of

the plan until later. The Committee agreed that the Reporter L
would include the substance of his draft Rule 3017(f) in a

separate small business rule. L
Appeals. The Reporter recommended that the Committee

consider amending subsections (a), (b), and (e) of Rule 8001 to L

conform to the Reform Act's provisions for appeals as a matter of

right from exclusivity orders and for the creation of Bankruptcy

Appellate Panel (BAP) Services. The Reform Act reversed the

statutory presumption that bankruptcy appeals will go to the

district court and provided that, if a BAP is available in the

district, bankruptcy appeals will go to it unless one of the

parties elects to go to the district court.

The Reporter said it seems logical for the appellant to make L
the election in the Notice of Appeal. Judge Meyers stated,

however, that the Notice of Appeals printed by some publishers

contain references to the district court which could be-viewed as

an election,-- albeit inadvertent -- to take the appeal to-the



district court. He said requiring that the election be made in a

separate writing would avoid the potential problem. Judge

Restani moved to approve the Reporter's draft revision to Rule

8001 after deleting the bracketed language on lines 38-40. The

motion carried on a vote of 12-0.

After discussing whether Rule 8007 should be amended to

provide in more detail for the transmittal of the record on

appeal, the Committee agreed that the circuits could handle the

7 matter or leave it to the bankruptcy clerks to resolve.

Jury Trials. The Reporter stated that former Rule 9015 was

abrogated in 1987 to avoid any inference that the rule conferred

a right to a jury trial in a bankruptcy case. Since then, the

Supreme Court held in Granfinanciera, S.A. v. Norberg that a

person who has not filed a proof of claim in the bankruptcy case

is entitled to a jury trial under the Seventh Amendment in

certain proceedings, such as fraudulent conveyances or preference

actions. Further, the Reform Act provides that a bankruptcy

LJ judge may conduct a jury trial if specially designated by the

district-court to do so and if the parties expressly consent.

The Reporter presented a draft of a new Rule 9015 and an

L alternative which included issues arising in involuntary

petitions and specified that the bankruptcy judge may determine

L whether there is a right to a jury trial when one is demanded.

The Committee discussed whether the district court should giveL the bankruptcy judges a blanket designation to conduct jury

trials or do so on a case-by-case basis and whether the

bankruptcy judge may determine whether there is a right to a jury

trial.

L Judge Duplantier said there was no need for a separate,

detailed bankruptcy rule on jury trials. He said the bankruptcy

L rule could state that when a right to a jury trial exists, the
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following civil rules apply: Civil Rule 38, part of Rule 39, and-

Rules 47-51. Consent to the bankruptcy judge's conducting the

jury trialcould be patterned on the procedure in Civil Rule

73(b) for the parties' filing a joint consent to a jury trial A,2

before a magistrate judge. Mr. Sommer said incorporating the

civil rules to the maximum extent possible would permit use of V
the extensive body of case law developed under those rules.

Judge Meyers said a bankruptcy rule is needed on the form

and timing of the demand for a jury trial. The Chairman stated

that a bankruptcy rule is needed because the Civil Rule 81(a)

provides that the Civil Rules do not apply to proceedings in

bankruptcy unless specifically incorporated. The Reporter agreed

to present another draft-of a rule on jury trials.

Applicability of Rules in Alabama and North Carolina. Rule

9035 provides that the bankruptcy rules apply to cases in Alabama r
and North Carolina only to the extent that the rules are not

inconsistent with the provisions of title 11 and title 28

effective in the case. The Reporter stated that the Reform Act

contained provisions relating to-bankruptcy administrators in p
those two states which will not be codified in either title 11 or L

title 28. For that reason he recommended amending Rule 9035 to

apply the rules to the extent that they are not inconsistent with 9

any federal statute effective in the case.

Mr-. Klee questioned whether the amendment would constitute a

substantive position on the constitutionality of the bankruptcy

administrator program. The Reporter said the amendment made a L,
change required by statute. The proposed amendment was approved

by an unanimous vote.

LONG RANGE PLANNING COMMITTEE

Mr. Klee presented the report from the Long Range Planning

cl
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Subcommittee. He distributed draft copies of two surveys

L developed with the help of Elizabeth Wiggins of the Federal

Judicial Center to ascertain the views of the bankruptcy

LI community on the scope, format, and organization of the

Bankruptcy Rules. One version is to be mailed to a sample of

LI bankruptcy attorneys and the other is to be sent to bankruptcy

judges, bankruptcy clerks, U.S. trustees and their assistants,

F chapter 7 trustees, and chapter 13 trustees.

LI At Judge Ellis' request, Mr. Klee agreed to send the survey

to chief district judges. At Mr. Kohn's suggestion, he agreed to

include references to the bankruptcy rules and forms. At Judge

Meyers' suggestion, Ms. Wiggins agreed to include questions on

the scope, format, and organization of local bankruptcy rules.

LI The two authors also agreed to send the survey to bankruptcy law

professors and to delete the phrase "In your opinion" from the

questions. The Committee voted to continue the project.

CHANGES TO OFFICIAL FORMS

Mr. Sommer presented the amendments to the Official

Bankruptcy Forms approved by the Forms Subcommittee on December

7, 1994, and set out in the subcommittee's memorandum of December

8, 1994.

L Official Form 1. Voluntary Petition. The Committee

discussed the difference between being a small business and

fl electing to be considered one, and whether there should be-a

L check box for the election on the petition. A motion was

approved unanimously to have two "check box" lines on the

petition worded as follows:

LI [ ] Debtor is a small business as defined in 11 U.S.C. S 101.
I l Debtor is and elects to be considered a small business.

(11 U.S.C. § 1121) (Optional)

L
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At Mr. Klee's request, the Committee agreed to substitute

the phrase "I have been authorized to file this petition on

behalf of the debtor" for the phrase "the filing of this petition

on behalf of the debtor has been authorized" in the first

sentence of the corporate or partnership debtor declaration on m

page two. In order to make spacelfor the Certification and K
Signature by Non-Attorney Bankruptcy Petition Preparer, the

Committee agreed to move the reference to Exhibit "A" to the

corporate or partnership debtor declaration by adding the

following sentence: "If debtor is a corporation filing under

chapter 11, Exhibit "A" is attached and made part of this

petition." 7

In order to clarify a chapter 9 debtor's eligibility for

relief, the Committee agreed, at Mr. Klee's request, to revise 0

the Request for Relief on page two by inserting the phrase "is

eligible for and" after the word "Debtor". The Committee also K

agreed to the following changes on page one of the Petition:

-- Move the Small Business section to the right-hand column 7
on page one.

-- Insert the phrase "check one" after the phrases "TYPE OF

DEBTOR" and "NATURE OF DEBT" in the left-hand column on page one.

Official Form 19. Certification and Signature of Non-

Attorney Bankruptcy Petition Preparer. The Committee discussed

at some length the Certification and Signature and its completion

by preparers. The Committee agreed to move the signature line

and date to the bottom of the form. The Committee agreed to add

the following warning below the signature: "A bankruptcy

petition preparer's failure to comply with the provisions of

title 11 and the Federal Rules of Bankruptcy Procedure may result

in fines or imprisonment or both. 11 U.S.C. § 110; 18 U.S.C.

§ 156". J

Although the statute requires the disclosure of only the

po
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Social Security numbers of other individuals who prepared or

Do assisted in preparing the document, the Committee agreed to
OSU

require the disclosure of their names as well. The Committee

agreed to add the phrase "of Bankruptcy Petition Preparer" under

the line for the preparer's printed or typed name and to move the

line above the preparer's Social Security number.

r By acclamation, the Committee approved theCertification and

Signature, as revised, as a new Official Form 19''and as a block

on the second page of the Petition. The Committee also approved

L the Petition as revised.

L Official Form 3. Application and Order to Pay Filing Fee in

Installment. The Committee approved the addition of the

Certification and Signature of Non-Attorney Bankruptcy Petition

Preparer to the Application and Order.

Official Form 6. Schedules. The Subcommittee proposed a

number of amendments to Schedule E - Creditors Holding Unsecured

Priority Claims. In order to reduce the need for future changes

in the form, the Subcommittee recommended deleting the dollar

L amount of priorities because the amounts are subject to

adjustment every three years under section 104 of the Bankruptcy

Code, as amended by the Reform Act. The Subcommittee suggested

deleting the references to subsections of section 507(a) of the

Bankruptcy Code because the subsections are renumbered frequently

L by Congress.

LI In order to make it easier for debtors to complete the form

accurately, the Committee decided to retain the dollar amounts,

L as amended by the Reform Act, in Schedule E but to include a

footnote as follows: "Amounts are subject to adjustment on April

1, 1998, and every three years thereafter with respect to cases

commenced on or after the date of adjustment." The Committee

deleted the reference to omitting dollar amounts from the
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Committee Note. The Committee also decided to retain the

references to subsections of section 507(a). Including the ,'

references will make it easier to complete the form and the C

subsections usually 'are renumbered only when Congress adds a new L
priority,'which requires revising the-form anyway. The Committee

agreed to add a reference to commissions owing to qualifying K
independent sales representatives to Schedule E and a

Certification and Signature'of Non-Attorney Bankruptcy Petition

Preparer at the end of Form 6. The Committee approved the

Schedules, as amended. K
Official Form 7. Statement of Financial Affairs. Mr. Sommer

said the Subcommittee considered adding a question concerning

single asset real estate but decided not to do so because secured

creditors have other ways to determine'the information. The only

change recommended by the Subcommittee was the addition of a

Certification and Signature of Non-Attorney Bankruptcy Petition

Preparer. Mr. Klee suggested that the cover sheet state that

municipalities need not complete the form. Ms. Channon said Rule

1007,(b) clearly provides that chapter 9 debtors are not required

to prepare and file the statement. The Committee approved the

revised Statement of Financial Affairs as proposed by the

Subcommittee.

Official Form 8. Individual Debtor's Statement of Intention.

The only change recommended by the Subcommittee was the addition

of a Certification and Signature of Non-Attorney Bankruptcy

Petition Preparer. The Committee approved the revision.
L~

Official Form 9. Notice of Commencement of Case under the

Bankruptcy Code, Meeting of Creditors, and Fixing of Dates. The

Committee approved the Subcommittee's recommendation to add

references to dischargeability actions under section 523(a)(15)

to Forms 9(A), 9(C), 9(E), 9(E)(Alt.), 9(G), and 9(H). The

Subcommittee recommended including separate deadlines for filing

f7
LJ
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claims for governmental units and all other creditors on Forms

9(C), 9(D), 9(E)(Alt.), 9(F)(Alt.), 9(G), 9(H), and 9(I). The

Committee agreed that the claims deadline box would read as

follows:

DEADLINE TO FILE A PROOF OF CLAIM
For all creditors (other than governmental units): For governmental units:

The Committee approved Official Form 9, as revised.

Official Form 10. Proof of Claim. The Committee agreed to

add the following footnote to the dollar amounts in the priority

section: "Amounts are subject to adjustment on 4/1/98 and every

three years thereafter with respect to cases commenced on or

after the date of adjustment." The Committee agreed to the

conforming changes recommended by the Subcommittee.

Official Form 16. Captions. The Subcommittee recommended:

-- Revising Form 16A to include the debtor's address in

furtherance of the debtor's duty under section 342(c) of the Code

to include this information in every notice given by the debtor;

-- Noting on Form 16B that it may be used if section 342(c)

is not applicable;

-- Revising Form i6C for use as the caption of a complaint

in an adversary proceeding filed by the debtor; and

-- Redesignating former Form 16C as Form 16D for use as a

caption in an adversary proceeding other than for a complaint

filed by the debtor. The Committee approved the four forms as
recommended.

Form 17. Notice of Appeal. Mr. Sommer said the draft

Notice of Appeal approved by the Forms Subcommittee is consistent

with the Committee's vote to require a separate Statement of

Election. The Committee discussed whether the warning concerning

the appellant's-election to proceed in the district court should
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be included in the Notice of Appeal; if so, in what form; and

whether a similar warning should be included for the appellee.

The Committee agreed to move the warning below the appellant's 7
signature and revise it to read as follows: "If a Bankruptcy

Appellate Panel is authorized to hear this appeal, each party has r
a right to have the appeal heard by the district court. The L

appellant may exercise this right only by filing a separatea

statement at the time of the filing of this notice of appeal."

The Committee approved the Notice of Appeal as revised.

Form 18. Discharge of Debtor. The Committee approved the

addition of a reference to dischargeability actions under section

523(a)(15).

CHANGES TO DIRECTOR'S FORMS L

The Committee approved conforming changes to the following

forms issued by the Director of the Administrative Office under

Rule 9009:

Li

18J Discharge of Joint Debtors Fl
18J0 Discharge of Joint Debtor

242A Order Discharging Debtor After Completion of Chapter 13 Plan

200 Required Lists, Schedules, Statements and Fees

201 Notice to Individual Consumer Debtor

The Committee approved the following new Director's Forms:

280 Disclosure of Compensation of Bankruptcy Petition Preparer

13S Order and Notice with Respect to Conditionally Approving

Disclosure Statement and Plan in a Small Business Case

15S Order Finally Approving Disclosure Statement and Confirming Plan

281 Appearance of Child Support Creditor or Representative
UL

L



After discussing the new Form 281, the Committee directed

the Chairman to write the chairman of the Committee on the
Administration of the Bankruptcy System to request that the

Bankruptcy Committee consider whether section '304(g) of the
Reform Act exempted child support creditors from payment of fees

for filing motions for relief from the automatic stay and

adversary proceedings.

INTERIM RULES

The Committee considered the interim rules drafted by the

Reporter as both suggested interim local rules and, with

appropriate stylistic changes, as proposed amendments to the
national Bankruptcy Rules. (These drafts were not contained in
the agenda materials.) The final draft of the proposed

amendments covered by the interim rules will not be submitted

until after the March 1995 meeting.

Interim Rule 1. Election of Trustee in Chapter 11

Reorganization Case. The Committee approved the interim rule as

presented by the Reporter.

Interim Rule 2. Small Business Chapter 11 Reorganization

Case. The Committee approved the interim rule as presented and
deleted the second paragraph of the draft Committee Note.

Interim Rule 3. Appeals to the District Court [or

Bankruptcy Appellate Panel]. The Committee concluded that, to
the extent a rule is needed, the districts and circuits can
develop their own. The Chairman will write the Ninth Circuit to
suggest that it adopt an interim rule.

Interim Rule 3. Jury Trials. The Reporter presented a
draft containing the alternative language he prepared that
morning in response to the Committee's request on the previous
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day. Judge Kressel questioned the need for an interim rule on

jury trials. The Chairman said he has received requests for such

a rule from a number of bankruptcy judges. f
The Reporter stated that, as requested by the Committee, he

attempted to incorporate by reference the Civil Rules as much as

possible. He also informed the Committee that Judge Stotler was

unable to attend the meeting on that day, but had given him I

comments concerning his prior draft. The Reporter stated Judge

Stotler's concerns that his prior draft, which combined the form

and timing of the parties' consent into one provision, (and which

required filing a written statement of consent before a deadline C

fixed by the court as the "only" method of giving consent),

possibly should be changed so that: (1) parties would not be

barred from making an oral stipulation on the record consenting LJ

to have the bankruptcy judge conduct the jury trial, (the statute

does not require written consent), provided consent is given LI
before the time deadline, and (2) the court would have

flexibility to set the consent deadline by local rule (rather

than by court order in the particular case). This flexibility is

needed to enable the court to deal with logistics problems

related to jury trials.

In response to Judge Stotler's comments, the Committee A

agreed to delete the word "only" from the consent subsection of 7

the Reporter's draft. The Committee also agreed to leave the L
time period to local rule. The Reporter stated that leaving the

period to local rule would enable the local courts, if they so P
desire, to provide by local rule that a judge may fix a different

date in a particular case. 7

After a discussion focusing on the Reporter's draft, the

Committee agreed to delete the separate paragraph on removed

actions, to delete a separate sentence on removed actions, and to

make several other stylistic changes. The Committee approved the

L
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following text by unanimous vote:

Interim Rule 3. Jury Trials

(a) APPLICABILITY OF CERTAIN FEDERAL RULES OF CIVIL
PROCEDURE. Rules 38, 39, and 47-51 F.R.Civ.P., and Rule
81(c) F.R.Civ.P. as it applies to jury trials, apply in
cases and proceedings, except that a demand made under Rule
38(b) F.R.Civ.P. shall be filed in accordance with
Bankruptcy Rule 5005.

(b) CONSENT TO HAVE TRIAL CONDUCTED BY BANKRUPTCY
JUDGE. If the right to a jury trial applies, a timely
demand has been filed under Rule 38(b) F.R.Civ.P., and the
bankruptcy judge has been specially designated to conduct
the jury trial, the parties may consent to have a jury trial
conducted by a bankruptcy judge under 28 U.S.C. § 157(e) by
jointly or separately filing a statement of consent no later
than [insert period specified by local rule].

NOTE

This rule provides procedures relating to jury trials.
The rule is not intended to expand or create any right to
trial by jury where such right does not otherwise exist.

Judge Ellis asked whether the Advisory Committee would issue

the suggested interim rules immediately. The Reporter stated

that the original plan was to do so but that, since the standing

committee is meeting in four weeks, Judge Mannes and Judge
Stotler had agreed that the interim rules would be referred to

the Standing Committee with a request for that committee's

concurrence. He said the interim rules would be accompanied by a
cover letter from Judge Mannes which states that the interim

rules are provided for consideration for use as local rules
pending the adoption of national bankruptcy rules.

Respectfully submitted,

James H. Wannamaker, III
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE

JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER December 13, 1994 CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN
PETER G. McCABE APPELLATE RULES

SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

TO: Committee on Rules of Practice and Procedure
Standing Committee

Re: Report of Advisory Committee on Civil Rules

Dear Colleagues:

The Advisory Committee on Civil Rules met on October 20-21,
1994. Professor Ed Cooper, Reporter to the committee, has prepared
draft Minutes of the meeting, a copy of which is attached. I will
refer to these Minutes in this report.

This was the first meeting for two new members. Justice
Christine Durham of the Utah Supreme Court replaces Chief Justice
Holmes. Judge David Levi, United States District Court in
Sacramento replaces Magistrate Judge Wayne Brazil. The American
College of Trial Lawyers was represented by Robert Campbell, and
the Litigation Section of the American Bar Association by Barry
McNeil. This was the first meeting attended by a representative of
the Litigation Section.

Five items require action by the Standing Committee:

1. Rule 4(m) - Suits in Admiralty Act (Minutes pp. 1-2).
The Advisory Committee recommends that the Standing
Committee urge Judicial Conference approval of a
recommendation that Congress delete the service
provisions from 42 U.S.C. § 742.

2. Rule 26(c) (Minutes p. 6). The Minutes set out the
history of the proposed changes to Rule 26(c). Following
extensive discussion at the meeting in Tucson, the
committee voted by ballot as follows:



BALLOT NO. 1

Expanded Version of (c) (3), Without "Intervention" 7
(3) On motion, the court may dissolve or modify a

protective order. In ruling, the court must
consider, among other matters, the following:
(A) the extent of reliance on the order;
(B) the public and private interests affected by

the order, including any risk to public health K
or safety;

(C) the movant's consent to submit to the terms of
the order;

(D) the reasons for entering the order, and any
new information that bears on the order; and

_DL the burden that the order imposes on persons
seeking information relevant to other
litigation.

Votes for the published version: 3
Votes for the expanded version: 10 n

BALLOT NO. 2

Expanded Version, With "Intervention" Provision K
(3) (A) The court may modify or dissolve a protective

order on motion made by a party, a person
bound by the order, or a person who has been
allowed to intervene to seek modification or
dissolution. C

(B) In ruling on a motion to dissolve or modify a
protective order, the court must consider,
among other matters, the following: (The same
list as above, cast as (i), etc., rather than Kj
A through E.)

Votes to add the intervention language tou
whichever version of (c)(3) wins: 8

Votes against adding the intervention language
to the winning (c)(3) version: 5

LJlV
Vn



It is the judgment of the committee that these changes will
not require a second publication. We recommend that Rule 26(c) be
transmitted to the Judicial Conference for approval. The full text
of Rule 26(c) with changes shown is attached as Exhibit 1, with a
summary of public comments on the published version.

3. Rule 43(a) (Minutes pp. 13-14). The history of the
proposed revision of Rule 43(a) is set out at pp. 13-14
of the Minutes. The only recommended change from the
published version is to require "good cause shown in
compelling circumstances." It was the judgment of the
committee that since the only change from the published
version narrows the availability of transmission, no
additional period of comment is required. Conforming
changes to the Committee Note are also made. The full
text of Rule 43 (a), as recommended with changes shown, is
attached as Exhibit 2, with a summary of public comments
on the published version.

4. Rule 47(a) (Minutes pp. 14-17). The history of the
proposed change to 47(a) is set out in the Minutes at pp.
14-17. The Advisory Committee unanimously recommends
that the following change (full text and note are
attached as Exhibit 3) to Rule 47(a) be published for
comment:

The court must conduct the
examination of prospective jurors.
The parties are entitled to examine
the prospective jurors to supplement
the court's examination within
reasonable limits of time, manner,
and subject matter set by the court
in its discretion.

The Federal Judicial Center, at the committee's request,
conducted a survey of the district court concerning voir
dire. The study reflects that somewhere between 51% and
67% of all district judges allow counsel questioning. It
further found that the average time devoted to voir dire
was virtually the same for all levels of attorney
participation. The averages for civil cases ranged from
65 minutes to 75 minutes. The Center study also
reported:

Among judges who reported any time
expended by counsel, the average was
31 minutes in civil cases and 40 in
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criminal cases. Perhaps most
intriguing, however, is the absence
of much relationship between total
voir dire time and the judge's L
indication of his or her standard
practice regarding attorney
participation in voir dire.t~~~~~~~~~~

The Litigation Section of the American Bar Association
and the American College of Trial, Ldwyers strongly
endorse this change. The lawyers are critical of voir
dire now being conducted by judges in many courts. Under
Batson and J.E.B.,2 lawyers must now articulate
nondiscriminatory reasons for their preemptory
challenges. Lawyers complain of unfairness in requiring
their articulation of reasons derivable by a process by
which they are not allowed to directly participate; that
requesting the judge to ask follow-on questions is often
inadequate.

On the other hand, the committee is persuaded that most
trial judges conduct a thorough and probing voir dire.
Indeed, over half of the judge's reporting in the Federal
Judicial Center study now conduct voir dire in
essentially the same manner contemplated by the proposed
rule. Many of these judges informally report that
lawyers seldom exercise the opportunity to examine the
panel directly.

A number of district judges in Virginia and one from
North Carolina have written letters opposing any
participation by lawyers in voir dire. These letters
express concern over losing control of the examination of
the venire and express fear of transporting various
"state court practices" into federal court. The
committee also opposes granting uncontrolled examination
by lawyers of the jury panel and also opposes any
licensing of the feared "state' court" voir dire. It is
the strong sense of the Advisory Committee that the trial
judge should shoulder primary' responsibility for
examining the venire; that a thorough voir dire by the
trial judge in the first instance asking questions,
including questions the trial lawyers have asked the
judge to ask, will ordinarily leave little necessary
supplementation by counsel. The committee expects that
the judge will conduct a probing examination. Indeed,
questions that step on the privacy of' venirepersons are
best asked by the court, not counsel.
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The Advisory Committee was also of the view that the
trial judge ought to be able to properly confine trial
counsel to questions that go directly to jury

L qualification, and that the court has not already asked.
That is, a trial judge should be well within her
discretion to cut off questions that move from jury

L qualification to jury persuasion or are repetitive. The
text and comment of the proposed rule is intended to
reflect these views. We have also heard the views of
trial judges who have selected thousands of panels by theL procedure contemplated by the rule, with no difficulty in
maintaining control, and without experiencing abusive or
repetitive examination.

The committee concludes the proposed rule by casting
control by the trial judge into the area of trial court
discretion. We anticipate that this will likely produceL an abuse of discretion standard of review.

E In short, the committee sees the proposed rule as aL small, but necessary, change. We understand the sincere
concerns expressed by some district judges. We are not
persuaded, however, that the rule will pose thedifficulties they fear. War stories are legion in this
field and they can be arrayed on both sides of this
debate. We emphasize that the committee disagrees in
only one material respect with the judges who have
written to the committee in opposing any participation by
counsel in voir dire. The committee is not persuaded
that the proposed rule transports into federal practice

L the fear of abuses now occurring in many state court
systems. We think many of those same judges would agree
that properly modulated attorney voir dire can beV particularly helpful. United States v. Hawkins, 658 F.2d
279 (5th Cir., Unit A, 1981), is instructive. In
Hawkins, the district judge allowed counsel to follow itsF questioning regarding publicity. During the court's

L. questioning, no member of the venire acknowledged hearing
or seeing media reports regarding defendants and the
pending charges. During counsel's voir dire, 48 of 56
members of the venire acknowledged hearing media reports.

F Finally, we think it important to send this rule out forU comment to ensure that lawyers and judges are fairly
heard. At the least, we must put the matter on the table
for discussion. Few of the judges writing to theL committee have had an opportunity to see the proposed

V



rule and note. We need the benefit of discussion LB
disciplined by the actual proposal.

5. Rule 48 (Minutes pp. 17-19). The committee unanimously
recommends a return to 12-person juries by amending Rule
48. The full text and note are attached as Exhibit 4.
The amendment would not alter the requirement of l
unanimity, nor require the sitting of alternates. A
civil ury, would be required to commence with 12 persons,
in the absence of a stipulation by counsel of a lesser
number, but could lose down to 6 as excused by the trial Li
judge for illness, etc.

The Minutes at pp. 17-19 describe the committee's F
discussion regarding 12-person juries. We have- surveyed
the literature and gathered much of it in a binder called
"Background Materials on Jury Size." The literature is
remarkably consistent in its (criticism of 6-person
juries. These studies largely validate intuitive
judgments that 12-person juries deliver a more stable
deliberative body than 6. Whatever the origins of the
number 12, it is a number that works well.

As strong as it is, the relative instability of 6-person
juries is not the most powerful argument for returning to
the 12-person jury. It is, rather, that increasing the
civil jury to 12 persons works an exponential increase in
its ability to reflect the interests of minorities.
There is irony in the circumstance that the reduction of
the civil jury from 12 to 6 persons came during the same
time period that the court began to heavily question
their failure to adequately represent the community.
Reducing the size from 12 to 6 plainly deals a heavier
blow to the representativeness of the civil jury than any
bigoted exercise of preemptory challenges.

The argument for 6-person juries revolves largely around
cost and efficiency. We are persuaded that dollar cost
is quite small. In any event, any savings will not
compensate for its instability and frustration of
minority participation. Nor have the studies shown a En
substantial increase in the time required to seat a 12-
person jury over a 6-person jury. Throughout the United r
States today the district courts are seating 8 and 10
person juries for any other than the most routine civil
matters. Indeed, the rules themselves encourage district
judges to do precisely that, as a companion to the
abolition of alternates. So, the rule change brings a



step up from 8 or 10 to 12 and not from 6 to 12, at least
in most cases of length.

There are seven information items. They are each described in
the Minutes.

1. Rule 5(e) (Minutes pp. 2-3).

LI 2. Rule 6(c) (Minutes p. 4).-

3. Rule 23 (Minutes p. 6).

4. Rule 53 (Minutes pp. 19-22).

5. Rule 68 (Minutes pp. 22-23).

6. Evidence Rules 413-415 (Minutes pp. 23-24).

7. Rule 9(h) (Minutes pp. 4-5). Rule 9(h) provides:

The reference in Title 28, U.S.C. §
1292 (a) (3), to admiralty cases shall
be construed to mean admiralty and
maritime claims within the meaningE of the subdivision (h).

This language is ambiguous when applied to a case that
includes both an admiralty claim and a nonadmiraltyLI claim. The committee is considering a revision that,
with current style conventions, would read:

LI A case that includes an admiralty or
maritime claim within this
subdivision is an admiralty case[ within 28 U.S.C. § 1292(a) (3).

Sincerely yours,

LI~ ~ ~ ~~~4
Patrick E. linbotham

,

L

[



LJF

I
F

LJo

17

[,!

F~~~~~~~~~~~~~~~~~~~~~~~~~~~~ F

L
I~~~~~~~~~~~~~~~

F'l

F
I

i~~~~~~~~~~~~~~~~~~~~~~~~~~~~~~L

f.I.d \

f--m



RULE 26(c)

L . (c)JA Protective orders. Upen On motion by a party or by

2 the person from whom discovery is sought,

3 accompanied by a certification that the movant has

4 in good faith conferred or attempted to confer with

5 other affected parties in an effort to resolve the

6 dispute without court action, and for geod eause

7 shewn, the court in whieh where the action is

8 pending er - and alter atively, on matters relating

9 to a deposition, also the court in the district

10 where the deposition is te will be taken = may, for

11 good cause shown or on stipulation of the Parties.

1 12 make any order whieh that justice requires to

13 protect a party or person from annoyance,

14 embarrassment, oppression, or undue burden or

15 expense, including one or more of the following:

16 (*A) that precluding the disclosure or discovery

17 not be had;

r 18 U(B) that specifying conditions, including time and

319 place, for the disclosure or discovery may be

20 had only on specified terms and conditions,

21 including a designation ef time or plaee;

22 (T) that the diseovery may be had only by

23 prescribing a discovery method e4

24 diseevery other than that selected by the

25 party seeking discovery;

26 (4D) that excluding certain matters not be inquired

-a 27 inte, or tbat limiting the scope of the

L 28 disclosure or-discovery be limited to certain

29 matters;

30 (tE) designating the persons who may be present

31 while tbat the discovery is be conducted w4th

32 no one prosent mceept persons designated by

33 the oeeurzt;

34 (4F) that a depoeition, after being sealed,

35 directing that a sealed deposition be opened

L
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36 only by erder of the upon court order;

37 MM£) orderinc that a,, trade secret or other

38 confidential research, development, or

39 commercial information not be revealed or be

40 revealed only, in adesignated way; or

41 (t6H) directina that the parties simultaneously file

42 specified, documents or information enclosed in 2

43 sealed ,envelopes,, to beopened as direetede4y

44 the court directs.

45 (2) If 4.e a motion, for a protective order is

46 wholly or partly denied in whole or in part,

47 the court may, oOn eiuh aust terms and conditions a_

48 are jkst, order ,,that any party or other person 7
49 provide or permit discovery or disclosure. The

50 prcvisions of Rule 37(a)(4) applyies to the award

51 of expenses incurred in relation to the motion.

52 3) (A) The court may modify or dissolve a

53 protective order on motion made by a party, a

54 person bound by the order. or a person who has

55 been allowed to intervene to seek modification

56 or dissolution.

57 (B) In ruling on a motion to dissolve or

58 modify a protective order, the court must

59 consider. among other matters. the following:

60 (i) the extent of reliance on the order; L.
61 (ii) the public and private interests affected

62 by the order. including any risk to

63 public health or safety;

64 (iii )the movant' s consent to submit to the

65 terms of the order,

66 iva the reasons for entering the order. and

67 any new information that bears on the

68 order; and

69 jvl the burden that the order imposes on

6LOJ
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70 persons seeking information relevant to

r 71 other litigation.

LI

L.#
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72

73 Committee Note

74 Subdivisions (1) and (2) are revised to conform to
75 the style conventions adopted for simplifying the present
76 rules. No change in meaning is intended by these style
77 changes. d

78
79 Subdivision (1) also is amended to confirm the
80 common practice of entering a protective order on &
81 stipulation of the parties. Stipulated orders can
82 provide a valuable means of facilitating discovery
83 without frequent requests for 'action by the court, F
84 particularly in actions that involve intensive discovery.
85 If a stipulated protective order thwarts important
86 interests, relief may be sought by a motion to modify or
87 dissolve the order under subdivision (3).
88
89 Subdivision (3) is added to the rule to dispel any
90 doubt whether the power to enter a protective order
91 includes power to modify or vacate the order. The power
92 is made explicit, and includes orders entered by
93 stipulation of the parties as well as orders entered
94 after adversary contest. The power to modify or dissolve
95 should be exercised after careful consideration of the
96 conflicting policies that shape protective orders.
97 Protective orders serve vitally important interests by
98 ensuring that privacy is invaded by discovery only to the
99 extent required by the needs of litigation. Protective

100 orders entered by agreement of the parties also can serve
101 the important need to facilitate discovery without
102 requiring repeated court rulings. A blanket protective
103 order may encourage the exchange of information that a
104 court would not order produced, or would order produced
105 only under a protective order. Parties who rely on
106 protective orders in these circumstances should not risk
107 automatic disclosure simply because the material was once
108 produced in discovery and someone else might want it.
109
110 Modification of a protective order may be sought to
111 increase the level of protection afforded as well as to
112 reduce it. Among the grounds for increasing protection
113 might be violation of the order, enhanced appreciation of
114 the extent to which discovery threatens important
115 interests in privacy, or the need of a nonparty to
116 protect interests that the parties have not adequately
117 protected.
118
119 Modification or dissolution of a protective order m

120 does not, without more, ensure access to the once-
121 protected information. If discovery responses have been
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122 filed with the court, access follows from a change of the
F123 protective order that permits access. If discovery

124 responses remain in the possession of the parties,
425 however, the absence of a protective order does not
126 without more require that any party share the information

V 127 with others.
L128
129 Despite the important interests served by protective

1.30 orders, concern has been expressed that protective orders
131 can thwart other interests thatalso are important. Two

-32 interests have drawn special attention. One, is, the
,,133 interest in public access to information that involves

1 134 matters of public concern. Information about the conduct
135 of government officials is frequently used to illustrate
136 an area of public concern. The most commonly offered
137 example focuses on information about dangerous products
1a38 or situations that have caused injury and may continue to
139 cause injury until the information is, widely

<140 disseminated. Theother interest involves the efficient
141 conduct of related litigation, protecting adversaries of
142 a common party from the need to engage in ,costly
143 duplication of discovery efforts.
144
145 The first sentence of lsubparagraph' (A) recognizes
1,46 that a motion to modify or, dissolve a protective order
147 may be made by a'party, a person bound by the order, or

{148 a person allowed to intervene for this purpose. A motion
149 to intervene for,'this purpose is made for the limited

o50 purpose of establishing standing to pursue the request
151 for modification or dissolution. Intervention should be

Q152 granted if the applicant! asserts an interest that
1.53 justifies full argument and consi-derationl of the motion
154 to modify or dissolve. Because intervention is for this

Lj55 limited purpose, Hithere is no needto' invoke the Rule ,24
156 standards that 'would apply lto a request to intervene as
157 a party. Several courts have', relied on limited

t458 intervention in, this settng, and the procedure has
159 worked well.,
1,_60
161 Subparagraph (B) lists some of the matters that must

L162 be considered on a motion to dissolve or modify a
163 protective order. The list "isi not all-inclusive; the
1,64 factors that may enter the decision are too varied evenL 165 to be foreseen.
166

67 The most important form of reliance on a protective
68 order is the production of information that the court

169 would not have ordered produced without the protective
170 order., Often this reliance will take, the form "of

V171 producing information -under a blanket 'protective order
172 without raising the objection that the information -is not
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173 subject to disclosure or discovery. The information may
174 be protected by privilege or work-product doctrine, the
175 outer limits of Rule 26(b) (1), or other rules. Reliance
176 also may take other forms, including' the'court' s own
177 reliance'on a protective order less sweeping' than an
178 order that flatly prohibits discovery. If the court
179 would not have ordered discovery over proper objection,
180 it should not later "defeat protection of information'that
181 need not have been -produced -at all. Reliance ,also
182 deserves 'consideration iin other settings, but a findingg
183 that information is properly discoverable, dir cts
184 attention to the question 'ot the` terms if any - on
185 whi'ch prhtection should continue. FT
186 t ,<si L L i L ,< >,.>
187 iThe'' [publicb and!F-i private F interests affected by a
188 protdective orde'd include all of the tmyriad terests that
189 weigh I'both for and aqainst discoveryi, The u estion E
190 whether to modify ordissolve6 a -protective order is,
191 apart from the desti^on of Freliance, much' thesameas then
192 initia et na to hth [theis od causfe to
193 eter the orde' nams niitevreyo aeet
194 must be weighed. nThe puE'lic'aiid privat intetests'in
195 defeating prpt ctionl may be g tporisall, a:may be t
196 ilntoerdsts in Pres~ervi 5p~tcin Secial ate~ion
197 must be 'paid tlbo~la claiiig tha p tection crea1Ees 1 aP'risk to

pubi 'ielth sa'bJjKlI'f o latlly F
199 tw~~spbl~at'on, iof ~' Thfot tof Vtatmgd hl

199~ ~~~~~~~~~~~~~~~~~~~~~~~-
201 mt t ' ' t dn t

210 PI 1~r Iottct a ns n e tropery,

2212l iprntectionhe~a cltims of glli'estae!vat~i l!ge [bi ,Y

203 e I nd It~ote
204 proe odmn ra Ai hw~t~ hr i 'e'

205 fot ili' t c1sue 6f pr6te4 'tohf 9fen Ior sc

206 flt 'i to+ k totacss o
297 Pt6re os[ ~adoxaa1t'

2 10 priv cy, such a's a ye-ob-rvdcamta'l Y~
211 with a C u e '>
212 Ft ~iseas
213 tof aip rotective order
214 mayrc proid s'erong ni frbsonu i son mpdify theorder .
215L Su Aiss ionbt th te~f'e rr should: include
216 smissio, 'to tejrs:cxn fth court to: 'enforce E
217 the order. Suibm iso, ~wvr does not establish an

218 automatic r 'd~~~~~~~~~~~~ .~~'!.I1 irln ,IV
219 uoai ghii '~m~i~n h ourt still mustr

baI~~anc~ the~~e~ 1fi~ b6 toifration against -the
219 b4~ ~~vpf¶Iae theYI' P

220 interests; ~o`1 'i F V aries f rom
222. penidihg or ' ale.claI.ms, it
222 may -prove '~bth t~order

223 ~di*scretion F~t, ~e'c~~~ ~~odl&fr the &the~r
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224 litigation, or even to work out a cooperative approach
225 that allows each court to consider the factors most
226 familiar to it.

- 227
228 The role of the court in considering the reasons for

F 229 entering the protective order is affected by the
L 230 distinction between contested and stipulated orders. If

231 the order was entered on stipulation of the parties, the
232 motion to modify or dissolve requires the court to
233 consider the reasons ,for protection for the first time.
234 All of the information that bears on the order is new to
235 the court and must be considered. If the order was
236 entered after argument, however, the court may
Do 237 justifiably focus attention on information that was not
238 considered in entering the order initially.
239
240 Rule 26(c)(3) applies only to the dissolution or
241 modification of protective orders entered by the court
r 242 under subdivision (c)(1). It does not address private

F 243 agreements entered into by litigants that are not
244 submitted to the court for its approval. Nor does Rule
245 26(c) (3) apply to motions seeking to vacate or modifyK 246 final judgments that occasionally contain restrictions on
247 the disclosure of specified information. Rules 59 and 60
248 govern such motions.

I
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Rule 43(a)

1 (a) Form. In All every trials, the testimony of

2 witnesses shall must be taken erally in open court,

3 unless _,._,,_- previded by an A.t ef Gngre er -by a

4 federal law. these rules, the Federal Rules of Evidence,

5 or other rules adopted by the Supreme Court provide

6 otherwise. The court may. for good cause shown in

L 7 compelling circumstances and upon appropriate safeQuards.

8 permit presentation of testimony in open court by

t. 9 contemporaneous transmission from a'different'location.

10

11 Committee Note
12
13 Rule 43(a) is revised to, conform to the style
14 conventions adopted for simplifying the present Civil
15 Rules. The only intended changes of meaning 'are
16 described below.
17
L 18 The requirement that testimony be taken "orally" is
19 deleted. The deletion makes it clear that testimony of

rm 20 a witness may be given in open court by other means if
i 2.1 the witness is not able to communicate orally. Writing

Do 22 or sign language are common examples. The development of
23 advanced technology may enable testimony to be given by

By 24 other means. A witness unable to sign or write by hand
L 25 may be able to communicate through a computer or similar

26 device.
r 27
L 28 Contemporaneous transmission of testimony from a

29 different location is permitted only on showing good
30 cause in compelling circumstances. The importance of

L 31 presenting live testimony in court cannot be forgotten.
32 The very ceremony of trial and the presence of the
33 factfinder may exert a powerful force for truthtelling.
34 The opportunity 'to judge the demeanor of a witness face-

KS 35 to-face is accorded great value in our tradition
36 Transmission cannot be justified merely by showing that
37 it is inconvenient for the witness to attend the trial.

L. 38
39 The most persuasive showings of good cause and
40 compelling circumstances are likely to arise when ar 41 witness is unable to attend trial for unexpected reasons,
a- 42 such as accident or illness, but remains able to testify
43 from a different place. Contemporaneous transmission may

r 44 be better than an attempt to reschedule the trial,
45 particularly if there is a risk that other - and perhaps



46 more important - witnesses might not be available at a
47 later time. f
48 LJ
49 Other possible justifications for remote
50 transmission must be approached cautiously. Ordinarily
51 depositions, including video-depositions, provide a -J
52 superior means of securing the testimony of a witness who
53 is beyond the,reach of a trial subpoena, or-of resolving
54 difficulties in scheduling a trial that can be attended
55 by all witnesses. Deposition, procedures ensure the
56 opportunity of all p'arties to be represented while the
57 witness, is testifying. , An ,,unforeseen needfor the 7
58 testimony of a remote witness that arises during trial, J
59 however,- may establish, -good' cause land 'compelling
60 circumstances. Justif ication; ,is particularly likely if
61 the' nee 1 arises from e erjec new issues L
62 durlinigtrilal or from-thed~,lunexp~cted nblt to present
63 testimony as planned from a different witness.
64r
65 Good cause and compelling circumstances may be LI
66 established with relative ease if all parties agree that
67 testimony should be'pre's'entted, by',transmission. The court
68 is not bound by a,,stipuilation, jhoweverand can insist on
69 live testimony. Rejection of tie, parties' agreement will
70 be influenced, among other factors, by the apparent
71 importance of the testimoy in the ,full context of the
72 trial. L,
73
74 A party who could ,reasonably foresee the f
75 circumstances offered, ' 'i ' justify transmission of
76 testimony will hav i nspecial difficulty jrishowinfg good
77 cause and the, compelJling iatute of, the ,circumstances. 7
78 Notice of a desire tp transmit tesP miony from a different
79 location should be 4givenh as'Fsoon las the reasons are
80 known, to enable other parties to arrange a deposition,
81 or to secure an advanceruling on transmission so as to
82 know whether to prep 1aep, 'with the witnesstLJ

83 while testifying. ' K ' it t wte
84
85 No,' attempt is mmade6J to specify the means of
86 transmission that may"' beued. Audio transmi,ssion
87 without' video images, ma lbe sufflicent in some
88 circumstances, particu'larly as to less important
89 testimony. I Video transmission ordinarily should be
90 preferred when the costis reasonable in'relation to the
91 mzatters''in dispute, the means of the parties, and the
92 circumstances that justi:fy, transmission. Transmission J

93 that 'merely produces the equivalent of a written
94 statement ordinarily should not be used '

96 Safeguards, must' be, adopted that ensure accurate
97 identification of tinss and" tha against

I 2 F p~~~~~~~~~~~~~~~L



98 influence by persons present with the witness. Accurate
99 transmission likewise must be assured.

l 100
101 Other safeguards should be employed to ensure that
102 advance notice is given to all parties of foreseeable

7 103 circumstances that may lead the proponent to offer
L 104 testimony by transmission. Advance notice is important

105 to protect the opportunity to argue for attendance of the
7 106 witness at trial. Advance notice also ensures an

107 opportunity to depose the witness, perhaps by video
108 record, as a means of supplementing transmitted
109 testimony.
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1 Rule 47. Selecting clectien of Jurors

Lb 2 (a) Examination ofExamining Jurors. The court say must permit the

3 partic er their atterncys to conduct the examination of

L 4 prospective jurors Zr may itself conduct the oxamination. The

5 parties are entitled to examine the Prospective jurors to

6 supplement the court' s examination within reasonable limits of

7 time. manner. and subject matter set by the court in its

r 8 discretion. In the latter event, the court shall permit the

9 parties or their attorncy to supplement the examination by

10 luch further inquiry as it deems proper or shall itself submit

L 11 to the prospectivc jurers such additional Vcetions of the

12 partice or their atterneys as it deems proper.

13 Committee Note

14 Rule 47(a) in its original and present form permits the court
15 to exclude the parties from direct examination of prospective

z 16 jurors. Although a recent survey shows that a majority of district
17 judges permit party participation, the power to exclude is often
18 exercised. See Shapard & Johnson, Survey Concerning Voir Dire
19 (Federal Judicial Center 1994). Courts that exclude the partiesL 20 from direct examination express two concerns. One is that direct
21 participation by the parties extends the time required to select a
22 jury. The second is that counsel frequently seek to use voir dire

7 23 not as a means of securing an impartial jury but as the first stage
L 24 of adversary strategy, attempting to establish rapport with

25 prospective jurors and influence their views of the case.

K 26 The concerns that led many courts to undertake all direct
ii 27 examination of prospective jurors have earned deference by long

28 tradition and widespread adherence. At the same time, the number
29 of federal judges that permit party participation has grown

-lK 30 considerably in recent years. The Federal Judicial Center survey
31 shows that the total time devoted to jury selection is virtually

~ 32 the same across all variations between no party participation and
33 party conduct of most or all of the voir dire. It also shows that
34 judges who permit party participation have found little difficulty
35 in controlling potential misuses of voir dire. This experience
36 demonstrates that the problems that have been perceived in some

> 37 state-court systems of party participation can be avoided by making
38 clear the discretionary power of the district court to control theLI 39 behavior of the party or counsel. The ability to enable party
40 participation at low cost is of itself strong reason to permit
41 party participation. The parties are thoroughly familiar with the
42 case by the start of trial. They are in the best position to know
43 the juror information that bears on challenges for cause and



LIJW

K
44 peremptory challenges, and to elicit it by jury questioning. In
45 addition, the opportunity to participate provides an appearance and
46 reassurance of fairness that'has value in itself.

47 The strong direct case for permitting party participation is
48 further supported 'by'lthe emergence of Uconstitutional limits that
49 circumscribe the Iuse of peremptory challenges in both civil and L
50 criminal cases. The control'ing decisions begin'with Batson v.
51 Kentucky,, 476 U.S. ,79 (1,9886l), and conthnue thrlough JE.B.,v. Alabama
52 ex rel.,T.B., 114 S.Ct. 1419,(1994),., Prospective j'urors "have the
53 right not to be exclude'd l'sumimarily because [of discriminatory and
54 stereotypical jpre-sumptions ithoat-refliect and reinforce ,patterns of
55 historical discrimeination." ,.Ct. at 1428. Theseo
56 limits' e6nhicince je!' importa`-hce' pfsahn ordir eaination to
57 pdreserve Ithe ealueof ;,,,premptobrychallengesandbiuttressthe role

60 riaseinuiht %t , but1t 'ree
58 of challenges fc r ce. Whenp a perempory, challenge against an
59 member of a pr te do' -' llcp i can be das ffieult to
60 distinguish berenIi greps st erept-psene reetu ,and tfeactions to
61 individual members oi 'the group as i ndividuals. A steretype-free
62 explanation can; be AdyAteed *,ith rnooe force as the level of 'direct
63 informatioIn provided0j by vorildAl, 4jeo dincreases. As peremptory
64 challenges become less gperemp#6 moreover, it s increasingJy
65 important e si4re that vpir dir4 examination be asefectiveclve as

84~~~~~ ~~~ dietltWeblmlts, wn,,,,l ffeti lllelhonrilanibe xrcsd|,yt j

66 possiblein rlting phallis ha

86 oppplplthe il examlL~n~Itionitieslll blto 7 xerc q~i~jel,|llil Snok pe! mptlory and for-; cause
68 chal9i s new the assurancel that the

94~~~~' a Iiarl ,nl;Xt l I~jtn~~lllll by .1 td IIjor L- cudljlljutf

95 reversa of a diretn po rju vprospective K
70 Juror O es U~~~~~~~~~~~~~~~~~~~FF~ ~portanoe ,of party

71 partici itin vo~ir direl has d by trl lawyes for
72 may S.~[~b? beliaeve ithatrjI tua dispver and other isects
73 of, pr ptri ~ Fr~atin n4 ria~, oi di e is bette'r acco Plsed

74 throughI II, ru4ea~ procs~;J lawy ~Jkow, the csKbtter
75 than uIthleuu '~dae et~ abl t fae ques LJ ha
76 wil1 SUP Ot c1llnesfrcu rilnforud use 'of, preptory L
77 chaillenges b gs9ada~ that pr spective ju ~s areK

78 tF~~~imdec ay~sli~yuL admit pte X 1albias
79 or P :P ~ ~LrLH±U XSt 1'tes.,

80 'Partyj ~ xa hna ion npdn~'la pr angedvi dre nor
81 subtle or ~razen~u~ffo~tB ~6 argud ~he caebfre trial. ~I courtK

82 ca netakeFFrute xm~ain pL prospectiJyv Ii ros
83 restrict~~in~ t~e~1 part~Les 1osuppl mnta qetioning contrI l ed by

84 direct ielits Efective cbtrol ca be exerciSe Ly -the
85 couti ~i I.~ he ma, r and sube% atter
86 ofu Fnh ea1aL.f. ;~wes ~ n~rb allowedct
87 argume td is ~qesi~ 1 t ek ommittdrsoses to
88 hypotheti tbicipio~ jo th~siOz~ert rp~ of
89 law,~ toi ~imdteor ng atit~e ohrws turn the
90 tp see Jnfo aIon bout pz civeU )rosl int ~~roper

91 adersar KSragfesT~ie dit¶ St court ~ ra icrion toL
92 cotrol Lf tiie an~i and Fmter fpatex atiofl.
93 Onl Ia cue. 1i~ Iithiu ic~~ usu l )yi oj ~ n with
94 acleryiae t eam ai#b th put, - ol ' 1Ustilfy
95 rvraofaotewse rprjr erdit

Li



96 The voir dire process can be further enhanced by use of jury
97 questionnaires to elicit routine information before voir dire
98 begins. Questionnaires can save much time, and may avoid the
99 embarrassment of public examination or the failure to confess
100 publicly to information that a juror would provide in response to

I 101 a questionnaire. Written answers to a questionnaire also may avoid
102 the risk that answers given in the presence of other prospective
103 jurors may contaminate a large group. Questionnaires are not
104 required by Rule 47(a), but should be seriously considered.

Ko
L

d

K

Ld



I

¶1
K

FLo

F

I ,~ ~ ~ ~ ~~ ~ ~ ~ ~~~~~~~~~~~~~~~~~~~~~,

F

JoI

7L

K

F

'EJ

F



'Al,

Is
Af

i

l;

jigs



-n

-n

k

'-N

-n

72

r



Rule 48. Number of Jurors - Participation in Verdict

The court shall must seat a jury of not fewer than six and net
more than twelve members. eanda-All jurors shall must participate in
the verdict unless excused from service by the court pursuant to
under Rule 47(c). Unless the parties etherwise stipulate
otherwise, (1) the verdict shall must be unanimous, and (2) no
verdict shall may be taken from a jury reduced in size to of fewer
than six members.

l Committee Note

Rule 48 was amended in 1991 to reflect the conclusion that it
had been "rendered obsolete by the adoption in many districts of

L local rules establishing six as the standard size for a civil
jury." Six-person jury local rules were upheld by the Supreme
Court in Colgrove v. Battin, 413 U.S. 149 (1973). The Court
concluded that the Seventh Amendment permits six-person juries, and
that the local rules were not inconsistent with Rule 48 as it then
stood.

Rule 48 is now amended to restore the core of the twelve-
member body that has constituted the definition of a civil jury for
centuries. Local rules setting smaller jury sizes are invalid

L because inconsistent with Rule 48.

The rulings that the Seventh Amendment permits six-memberL juries, and that former Rule 48 permitted local rules establishing
six-member juries, do not speak to the question whether six-member
juries are desirable. Much has been learned since 1973 about the
advantages of twelve-member juries. Twelve-member juries
substantially increase the representative quality of most juries,
greatly improving the probability that most juries will include

F members of minority groups. The sociological and psychological
dynamics of jury deliberation also are strongly influenced by jury
size. Members of a twelve-person jury are less easily dominated by

7 an aggressive juror, better able to recall the evidence, more
likely to rise above the biases and prejudices of individual
members, and enriched by a broader base of community experience.
The wisdom enshrined in the twelve-member tradition is increasingly
demonstrated by contemporary social science.

Although the core of the twelve-member jury is restored, the
other effects of the 1991 amendments remain unchanged. Alternate

Lv Sjurors are not provided. The jury includes twelve members at the
beginning of trial, but may be reduced to fewer members if some are
excused under Rule 47(c). A jury may be reduced to fewer than sixK members, however, only if the parties stipulate to a lower number
before the verdict is returned.

V Careful management of jury arrays can help reduce the
incremental costs associated with the return to twelve-member
juries.

Sylistic changes have been made.

Li
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L MINUTES

ADVISORY COMMITTEE ON CIVIL RULES

i-9 OCTOBER 20 and 21, 1994

e-1k The Advisory Committee on Civil Rules met on October 20 andL 21, 1994, at the Westin La Paloma in Tucson, Arizona. The meeting
was attended by Judge Patrick E. Higginbotham, Chair, and Committeer Members Judge David S. Doty, Justice Christine M. Durham, Carol J.L Hansen Fines, Esq., Francis H. Fox, Esq., Assistant Attorney
General Frank W. Hunger, Mark 0. Kasanin, Esq., Judge David F.
Levi, Judge Paul V. Niemeyer, Professor Thomas D. Rowe, Jr., JudgeL Anthony J. Scirica, Judge C. Roger Vinson, and Phillip A. Wittmann,
Esq.. Edward H. Cooper was present as Reporter. Judge William 0.
Bertelsman attended as Liaison Member from the Standing Committee
on Rules of Practice and Procedure, and Professor Daniel R.Coquillette attended as Reporter of that Committee. Judge Jane A.
Restani, a member of the Bankruptcy Rules Advisory Committee,
attended. Thomas E. Willging of the Federal Judicial Center was
present. Peter G. McCabe, John K. Rabiej, and Mark Shapirorepresented the Administrative Office. Observers included Robert
S. Campbell, Jr., Esq., Alfred W. Cortese, Jr., Esq., John P.
Frank, Esq., Barry McNeil, Esq., and Fred S. Souk, Esq.

The Chairman introduced the new members of the Committee,
Justice Durham and Judge Levi.

The Minutes for the April 28 and 29, 1994 meeting wereapproved, subject to correction of typographical errors.

Rule 4(m): Suits in Admiralty Act

The Suits in Admiralty Act, 46 U.S.C. S 742, requires that thelibelant "forthwith serve" the libel on the United States Attorney
and the Attorney General of the United States. "Forthwith" hasbeen read to require service within a period much shorter than the120-day period provided for effecting service under Rule 4(m).
Several courts, moreover, have ruled that Rule 4(m) does notsupersede the statute because the service requirement is acondition on the United States's waiver of sovereign immunity.
Concerns have been expressed that Rule 4(m), in conjunction withRule 4(i), has become a trap for the unwary.

L The Committee considered this problem at the meeting in April,
1994, and concluded that rather than amend Rule 4 to providewarning of an exception for cases governed by § 742, § 742 shouldL be amended to delete the service requirement. Section 742 wasenacted before the Civil Rules were adopted, and there is no reasonthat justifies a distinctive service procedure for actions brought

L under the Suits in Admiralty Act. Further discussion reinforcedthis conclusion. The Maritime Law Association has recommended
amendment of § 742 for years. There has not been any indicationthat the Department of Justice believes there are special reasons
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that require special rules for these cases.

A motion was adopted by consensus to recommend to the Standing
Committee'that it recommend Judicial Conference approval of a
recommendation that Congress delete the service provisions from 46
U.S.C. § 742. '

'Rule 5(e)

A proposed amendment of Rule 5(e) was published for comment on
September 1I,, 1994. Discussion of the proposal began with a
reminder of the process that led to publication. Publication of -

electronic filing rules was proposed at the, June,' 1994 meeting of
the Standing Committee by the Appellate and Bankruptcy lRules
Advisory Committees. Because the proposals ran parallel to the
present provisions of Rule 5(e), it seemedildesirable to publish an K
amended version of Rule 5(e) for comment at the same time. A draft
was circulated to the members of this Committee, and was approved
for publication by mail vote. TheOctober meeting afforded the
first opportunity for Committee discussionAof the proposal.'w 1

The amended version of Rule 5(e) deletes the present express
reference to facsimile filing, but'it is intended that' facsimile
transmission be one of the means of electronic filing that may be L)
authorized by local rule. -(A suggestion that the reference to
facsimile filing be restored was rejected, on the grounds that it _

is better to adhere to the phrasing used in other sets of rules and t4
that this point is made clear in the Committee Note.) The
amendment would effect two significant changes in the role assigned
to the Judicial Conference of the United States. Under the present {l
rule, a district court can authorize filing by facsimile or other
electronic means only if the Judicial Conference has authorized
filing by such means. This requirement is deleted from the amended C
rule. The' present rule also requires that a local rule be
consistent with standards established by the Judicial Conference.
The amended rule limits the role of Judicial Conference standards
by referring to them as "technical" standards.

There was lengthy discussion of the burdens that may be
imposed by facsimile filing. At the same time, the practicing
members of the Committee noted that the opportunity to file by
means that avoid physical delivery will be welcome. There is no
reason to wait until every court can be set up to-permit electronic
filing. The present situation seems to be that many courts do not
have the equipment or- staffing required to support filing by
electronic means. Other courts, however, may be able to
accommodate such filing. These courts should be allowed to
proceed.

The question whether the Enabling Act permits delegation to V
LK
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the Judicial Conference of power to establish technical standards
was explored. It might be feared that the Enabling Act process
cannot be used to delegate the power to proceed without following
the complete Enabling Act process in each instance. The fact that
the present rule delegates more extensive powers to the Judicial
Conference does not of itself answer the question whether this

L delegation is proper. It was concluded that the power to adopt
technical standards can properly be lodged in the Judicial
Conference. Great benefits. would f low from adhrence by all federal

L courts to common technical standards, facilitating ready compliance
by all who wish to accomplish electronic filing. Absent common
technical standards, it seems inevitable that different courts will
adopt different'standards, unless there is common acquiescence in
the standards first adopted by a belwether court.I As compared to
adoption and regular revision of standards by the Judicial
Conference, adherence by acquiescence is not likely to achieve as
desirable results'. ' Alternatively, common standards might be
established by the bureaucratic processes through which the
Administrative Office undertakes ,to support acquisition of
electronic filing equipment by district courts. These processes
are less open than the processes of the Judicial Conferende, and

C are entirely outside the Enabling Act system. These considerations
persuaded the Committee that the various'advisorylCommittee:s and
the Standing Committee have 'been right all along - the Enabling Act
does authorize adoption of rules that delegate th standards-
setting function to the Judicial Conference.

There followed substantial discussion of two elements of the
published draft. The first was the substitution of "documents" for
"papers" in the provision that a court may "permit papers documents
to be filed***." A motion to restore, papers" passed by vote of
12 to 0, restoring the word used thr ug'hout the rest of Rule 5(e).
The second was the sentence stating "An electronic filing under
this rule has the same effect asl' awritten filing." It was urged
that this sentence, which parallels similar provisions in the other
rules published for comment atttahe s'metinLe, is unnecessary. The
full effect of this sentence is accomplished by the initial
permission to adopt rules that permit a paper tobe "filed, signed,
or verified." A motion to delete thislsentence passed by vote of
10 to 0.

Possible changes in the Committee Note were discussed without
final resolution. One would add a suggestion that local rules
'address the steps required to have the effect of filing'a physical
paper - one requirement, for example, might be that a physical
paper be delivered to the court by some means such as ordinary
mail. Another would add a statement that local rules or Judicial
Conference technical standards should ensure that a reliable
physical record is made of what was done, and how. Yet -another
would delete the'final two sentences of the Committee Note, which
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suggest that few courts should want to authorize filing by
facsimile transmission. It was concluded that thesematters could
be addressed when the period for public comment has closed and the
time comes for final Committee action on recommendations to the
Standing Committee."

Rule 6(e) V
At the June, 1994, meeting of the Standing Committee, it was

suggested that the several Advisory Committees study the question V
whether the additional time provided for- acting after service, by
mail should be extended from'- 3 days to 5 days. Rule 6(e) now
provides 'that whenever an act is required within a prescribed
period after 'service of a notice or other paper, the period is L
extended by 3 days if service -'!is made by mail. Similar provisions
appear in other sets'of court rules, all setting the extension at
3 days. See Appellate Rule 26(c) ,Bankruptcy Rule 9006(f), adnd
Criminal Rule 45(e).'a

The Bankruptcy Rules Advisory Committee consideredamendment r
of Bankruptcy Rule 9006(f) shortly before this Committee met-. The
Bankruptcy Rules Committee concluded that the 3-day period should
not be extended to '5 days. Some of the considerations that weighed
in that decision seem to be peculiar to bankruptcy practice. LJ
Othersr however, are common to all the sets of rules.' The effect
of all time periods is affected by Lthe' extension of time that
occurs when the last day of a specified period is a Saturday, At
Sunday, legal holiday, or day when the clerk's office is
inaccessible. The effect of time 'periods less than 11 days is
affected by the extension that~ al'results from exclusion of P
intermediate Saturdays, Sundays, and llegal holidays, a question Li
that was last studied with the 1985' amendment of Rule 6(e). Any
change in the rule, even an extension of time, will result in
confusion and resentment., Achange in one set of rules but not
others will result in worse confusions and occasional losses of
rights as parties mistakenly rely on 'the longer provision in one p
set of rules when operating under he shorter provision of a
different set of rules. Alllrules Should continue to adhere to the
same period. And there is no sufficilent reason to believe that
postal service has deteriorated so markedly, or will have
deteriorated so markedly by the time an amended rule would take
effect, as to justify amendment now.

These considerations led the Committee to conclude that there fl
is no present need to amend Rule 6(e).

Rule 9(h)

Section 1292(a)(3) of the Judicial Code provides for appeal
from "Interlocutory decrees of * * * district courts * * * V

-a . . 91~~~~~~~~~~~~~L
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determining the rights and liabilities of the parties to admiralty
cases in which appeals from final decrees are allowed." The final
sentence of Rule 9(h) provides: "The reference in Title 28, U.S.C.
§ 1292(a)(3), to admiralty cases shall be construed to mean
admiralty and maritime claims within the meaning of this
subdivision (h)." The meaning of this provision is unclear when a
single case includes both an admiralty claim and a nonadmiralty
claim. There is some authority that an appeal can be taken from an
order that determines thexrights an&dli'abilities of the parties
with respect to a nonadmiralty claim so long as the case also
includes an admiralty claim. If this position is desirable, it canv be made secure by revising Rule 9(h). Adhering to current style
conventions, the final sentence could read: "A case that includes
S an admiralty or maritime claim within this subdivision is an
admiralty case within 28 U.S.C. S 1292(a) (3)."

The Appellate Rules Committee considered this question and
concluded that it should be addressed by this Committee.

It was urged that the proposed amendment should be
recommended. The values of interlocutory appeal are as great for
nonadmiralty claims in an admiralty case as they are for theL admiralty claims. The chair of the Practice and Procedure
Committee of the Maritime Law Association has expressed the same
view. Such scant authority as there is interpreting the presentE rule reaches the result that would be expressed more clearly by the

L. amended version. Action would simply clarify, not extend or change
present appeal doctrine.

This view was met with expressions of hesitation. Section
1292(a) (3) has been construed narrowly, limiting the opportunities
for interlocutory appeal in light of final judgment appeal values.
Appeal of nonadmiralty claims under § 1292(a)(3) could be seen as
a matter of pendent appellate jurisdiction, although it also could
be seen as simple interpretation of the statute in light of theF consolidation of admiralty procedure with civil procedure. The

L. question can be seen in at least two perspectives: one is that the
interlocutory appeal device is a good'thing in admiralty cases, and
should be made as useful as possible; the other is that there is no
apparent justification for treating admiralty cases differently
than other cases, and the unique but somewhat antique interlocutory
appeal statute should be circumscribed as narrowly as possible.

A motion to adopt the draft amendment was carried forward
without immediate decision. It was left to the discretion of the

IC" chair to determine whether to submit the issue to vote by mailL ballot after submitting additional materials on practice under §
1292(a)(3). The advice of the Maritime Law Association will besought if the question is not submitted to mail ballot in time forL making recommendations to the January, 1995 meeting of the Standing

Lo
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Committee.

Rule 23

Rule 23 was -discussed briefly at the beginning of the meeting,
noting that -there is nothing on the agenda for action at this
meeting. 'gThe Federal Judicial Center is just ready to begin the
fieldwork in its Rule 23 study. The topic will be the focus of the
agenda for the February, 1995 meeting and an important part of the
work to be done in conjunction with the ensuing meeting in April.
It was recalled that the 'current draft was sent to the Standing
Committee in June, 1993," but pulled back because of the press of
other business. If further information shows that the present rule
is working 'reasonably well, perhaps 'it 'would' be better to avoid
modest' amendments that might cau'se more disruption than
improvement. In addition, it has become clear that we need to
reexamine Rule 23 in terms more fundamental than those underlying
the current draft. Th 'focus ofcontern is on mass torts.

Mass settlement classes are perhaps the most important unknown V
factor. Recent developments have brought new practices to our
experience, particularly in asbestos, and silicone gel breast
implant litigations. 'In both, defendants have initiated class
actions in an effort to settle and buy peace. In exploring these
problems, it would bela mistake to'focus attention on approaches
that fall within the' reach of the Rules Enabling Act. If a careful
view of the whole problem suggests that it is better addressed by
other means, it could easily be a mistake to attempt a less
satisfactory solution by changing the rules. r

Rule 26(c)

Proposed amendments to Rule 26(c) were published in October, V
1993. The proposal, and public comments on the proposal, were Li
discussed 'at the April, 1994 meeting of the Committee. The
proposal was not-acted on at the April meeting. New materials were 7
provided for consideration 'at this meeting, including two &
alternative drafts of Rule 26(c)' and a proposed amendment of Rule
5(d).

The draft Rule 5(d) amendment would add a new sentence: '"A
party may agree to destroy unfiled discovery materials, or return
them to the person who produced them, only' if the person who
produced them undertakes to retain the materials and the E
corresponding discovery requests for five years after the
conclusion of all discovery in the action." The Committee did not
consider'this 'amendment, and did not consider whether it should V
remain on the agenda for consideration at a future'meeting.

One-of the alternative Rule 26(c) drafts was included with the
LV
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agenda materials for the meeting. This version was intended to
incorporate all of the comments on the published draft that urgedvarious proposals for narrowing the scope of protection afforded bya protective order. The other alternative draft incorporated
additional provisions capturing concerns reflected in ongoing
legislative proposals, and was presented to Committee members for
the first time at the meeting in an effort to focus discussion onthe differences between the 1993 proposal and the legislative
proposals.'

Discussion began with review of 'the history of attempts to
consider legislative proposals to amend Rule 26(c). As at the
April meeting, it was agreed that careful attention should be paidto the concerns reflected in these legislative proposals. Although
the Committee cannot urge adoption of undesirable rules changes forpurposes of political expediency, it must be sensitive to theL concerns of Congress. Just as public comment on proposed rulesprovides much valuable information for consideration ,by the'
Committee, so legislative proposals reflect information gathered bythe legislative process that can prove invaluable in framing the
best possible rd"es proposals. Thoughtful consideration of theconcerns 'that trouble Congress can have a real impact onCongressional dei4berations.

It is clear tChat there is much concern that materials in the
federal judiciall system "ought to be public." The ongoingpolitical debate is not limited to the particulars of discovery
practice, but focuses on larger issues of public information.There is a natural and sharp focus on discovery protective orders,however, and legislation has been proposed that would alter theX framework for dealing with protective orders. Judge Higginbotham
testified before a1'Senate Committee, where attention focused onr*~ protective' orders' in products liability and other mass tort

OK settings. It is clear that there is continuing concern in Congress
that protective orders may have the effect of preventing aqcess 'toinformation that is important to protect the public health andL. safety, and of making it more costly to litigate parallel claims.There is a risk that this concern, whether or not well-founded inlight of actual present practice, will dead to remedies thatinterfere with the vital lubricating function of discoveryprotective orders. Over-eager remedies could greatly increase thenumber of litigated discovery disputes, and ultimately restrict the
actual flow of discovery information. It is most important toattempt to ac64eve ! e rule that addresses all legitimate needs forlimiting protective orders without imposing undue burdens on thecourts or causing positive harmuto the discovery process.

L The' proposal published in 1993 dealt with modification ordissolution of protective orders, not with, the standards forinitial donsideratilon'of protective orders. A deliberate decision

LI
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was made not to address the questions whether modification or
dissolution can be sought by nonparties, or whether action is
proper after judgment as wellas before judgment. In his Senate
committee testimony, however, Judge Higginbotham, noted that courts i
frequently have permitted nonparties to seek modification or
dissolution and that the,1993 proposal would permit cqntinuation of
this practice.

Preliminary results of the Federal Judicial Center study of
protective orders were presented in a paper by Elizabeth C. Wiggins V
and Melissa J. Pecherski. Several aspects of the study were noted
during the discussion. Studying three different districts for
three years each, there was protective order,4ctivity in a range of
4.7% to 10.0% of all cases,. Of course the figurewould be higher
as a percentage only of cases in 'which there was some discovery.
It seems likely that the figure would beQhigher still as a
percentage of cases in which there was a substantial amount of
discovery activity, but the preliminary data do not provide this
information. Most protective order activity is initiated by
motion:, not by stipulation of the-arties; the highest figure for
initiation by party stpulat'ion was 26%. It was~ noted,q however,
that the data do not permit differentiation between e pes of cases;
it would Vbe consistent with'th ese ata 1: find to l at y stipulated 7
protective orders are commonplace in "complex" litigation.
Approximately half the motions are met by a response,.in opposition;
almost none were met by a response in concurrence." The rate of
hearings 'on motions was highly variable: in the',, District of
Columbia, it wa s 12%, in Eastern Michigan 59%,, and in Eastern
Pennsylvania, 2%. Of the maotions that,, were ruled upon by a judge,
approximately equal numbers were denied, or glanted in, whole or in
part. '(By some chance, in all three d"stricts 41% oft the motions
were granted in wholelor in part';) Protective orders included a
wide variety of provisions, but many included restrictions[ on
disclosure or established, pro eduribs 'for handlingconfidentialL
material. Of the suits in whic ,aih order was entered to, restrict
access to discovery materials c lntra'ct, civ4 rights, and "other
statutes" actions 1accounted for large portions of the total.
Personal 'injuries accounted for 8%for 9% o6 h i total, depending on
the district. Protective "orders' 'were lmo or dissolved,
whether by court order or, agrteem nt*, ',in, of the cases;
there is no indication yetl'as,81 o the types of, cases involved or thee
reasons for modification ordisso4ution.

The first change in the 1993 draft would incorporate in (c) (1)
an express provision recognizing alndconfirmipg the common practice
of entering protective orders ,on stipulation ,by the parties. This
change was accepted, on the' exprss understnding that the courtC
may refuse to enter an order notwithstanding stipulation of all
parties.' Rule 26(c)(1), as reora ed, simiy', provides that the
court "may" enter the order;,, in'keping with -the.Committee's style
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conventions, "may" is a word of permission, not mandate.

L Throughout the discussion of other proposed changes, several
members voiced concern with the substantive effects of protective
orders. Information produced in discovery often is not publicL information. It can be reached, if at all, only by specifiedL procedures limited to specified purposes. There is a substantive
right of privacy that should not be violated by rules of procedure.
The determination that privacy can,-beb-compromised by discovery

L appropriate to the needs of particular litigation does not justify
allowing access to private information for other purposes. Public
access to personnel files produced for employment discrimination
litigation, for example, cannot be justified by vague invocations
of the "public interest." Private information may be property
protected against taking by the Fifth Amendment.

The distinction between limiting the, scope of protective
orders and establishing a positive right of access also ran
throughout the discussion. The mere absence of a protective order

L does not establish a right of public access to discovery
information that has not been filed with the court, nor to

7 discovery proceedings. Care must be taken in drafting lest
inadvertent references to "access" create a freedom-of-information
act in the guise'of protective order limits.

Discussion of the alternative draft began with paragraph (2).
The draft provided that the court might protect materials only to
the extent that the interest in confidentiality substantially
outweighs the interest in access to the materials. It was

L. suggested that the burden should lie in the opposite direction -
that the rule should provide that discovery material should be
protected unless the public interest substantially outweighs the
interest in privacy. It also was suggested that the unrestricted
reference to denying protection "when a nonparty has an interest in
access" was too broad. Concern was expressed that as with other
proposals, this approach might require extensive satellite
litigation of the questions of public interest and the balance
between the interests in access and in privacy. Such attempts toadd to the open-ended "good cause" approach of paragraph (1) were
feared as adding another layer of litigation. Concern also was
expressed that there is a tension with the provision that expressly
permits entry of, a protective order on stipulation of the parties:
that the draft might be read to limit the court' s power to enter a

L stipulated protective order by requiring that it independently
determine the balance between the' interests in confidentiality and
openness. It was suggested that in most litigation there is no
public interest, but the draft might require explicit consideration
and rejection of this possibility in all cases. Even imposing the
burden on the person asserting that the public interest overcomes
the interest in confidentiality does not clearly avoid this
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problem. All of these shortcomings could be addressed by limiting
these issues to consideration on a motion to modify or dissolve.
Present practice could continue. There has been no showing that
protective orders are entered improvidently, or that they conceal
the very nature or existence of the litigation. Allowing unimpeded
entry of protective orders, "perhaps with greater guidance as'to the
circumstances that justify modification or dissolution, would be
better.

A motion to delete paragraph (2) of, the alternative draft,
leaving its provisions for inoorporation in the provision, on
modification or dissolution, carried by vote of 9 to,3.

Paragraph (5) of the alternative draft provided that the court
must allow a nonparty access to protected materials if the nonparty
agreed to submit to the terms of'the'protective order and either
had a claim or defense factually related to the protected materials
or was a state or! federal 'ag ncy with jurisdiction over matters
related to the protected materials. Discussion of this paragraph
included reference again to thelconcern that there is a difference
between denying protectlion andt ordering access. It also was asked
why this provisionl should be separate from the more general
modification or dissolution provisions of' the''following paragraph
(6). As with paragraph (2) l it" assuggest'ed that this provision
should be combined with the more general provisions on modification
or dissolution. As a more specific matter, it was urged that a
public agency` should not 'be allowe64 access to materials without
regard to whether it would have authority to compel production by
its own independent proceedings. In the same vein, it was
suggested that submission' to the pro ective order might nopt be
enough to prdtect against forced 'disclosure under, a freedom-of-
information act, not only with respet tlo federal agencies but also
withlrespect to state agerlcies governed lby a'wide variety of state
acts. Discussion of the aspt of t'he draft that would require the
court to defeat protection prdticedlgenlral agreement that the verb
should be changed to provide thtte co urt "may," nt must, defeat
protection. No formal action as tak d paragraph (5).

Subparagraph (6) of the alternate draft provided detailed
guidance fork modification or dissolution of a protective order.
One feature was discarded by consensus. The draft would have
allocated the burden of justification according to the nature of
the protective order. If the order hiadjbeen entered on stipulation
of the parties, the burden 6f e6stabli hing the need for continued
protection would be on the' party ass erting tie need. If the order
was contested,1 the burden of 'establishi g the need for modification
or dissolution would be on the personi 4feekinlg access to protected
material. This distin tion [had bean vigorously urged by a
committee of the Association of the B r' of the City of New York in
commenting on the October, 19,3 pu1lshed draft. Concern was
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L
expressed that it might be difficult to determine whether an order
had been contested, and that the distinction almost certainly would
discourage stipulated orders because of the desire to secure the
greater protection of a contested order. Half-hearted contests
could lead to further confusion through arguments that an order was
not genuinely contested. The values of stipulated protective
orders should not be defeated by this provision.

The procedures for nonparty motions to modify or dissolve were
discussed at length. It 4$8s recognized from the outset that the
question of procedures is bound up with the importance of
permitting extensive nonparty applications. Although it was noted
that one possible means of raising the issue would be a subpoena
issued in separate proceedings, commanding, production of material
subject to a protective order, there was no suggestion that suchprocedures should be encouraged. A protective order in one action
ordinarily does not protect against production in independent
proceedings by the party who initially controlled, information that
has been produced under a protective order. An effort to get the

_ ' materia from a party who received the information subject to a
protective order, however, is better made by application to the
court that entered the protective order. The alternative draft
provided forimotions "in the court1 that entered the order by
nonparties as well as parties. The motive for this approach was
the belief that it should be as easy to deny an ill-founded motion
directly as to deny intervention. Intervention, on the other hand,

L avoids the awkwardness of recognizing a nonparty' s standing to make
a motion.

Discussion of intervention by nonparty applicants began withrecognition that intervention has been the procedure regularly used
as the foundation for a motion to modify or dissolve. The rule
could provide for use of an intervention procedure without invoking
the intervention standards of Rule 24, and without directly
addressing the question Of "standing" to seek intervention.
Intervention, moreover, makes it clear that the nonparty has
submitted to the jurisdiction of the court to make binding orders
that limit the use of any information released from the full reach
of the original protective order.

L Robert Campbell observed that the Federal Rules Committee of
the American College of Trial Lawyers had spent several hours
discussing the Rule 26(c) proposal, but had not anticipated thisL particular turn of the discussion to intervention. He asked,
however, how Rule 24 intervention tests would apply to an applicant
urging a' public interest,, particularly a generalized public
interest in health or safety. It was responded that Rule 24
intervention tests are elastic, as shown by regular invocation of
Rule 24 in present practice dealing with motions to modify ordissolve. It was further suggested that an open invitation for

L
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nonparty motions might lead to unnecessary work for everyone
involved - that an intervention procedure would permit an initial
narrow focus on the question whether a plausible claim for
modification or dissolution had been stated, sorting out claims
that do not "justify the burdens of full-scale argument and
consideration.

A motion was made to adopt the first sentence of the
alternative draft paragraph (6) as modified to refer to
intervention. As a working model, it might begin: "A party - or a
nonparty who has'been 'granted intervention for this purpose - may
move at any time before or after judgment to dissolve or modify *
* **" This motion was not acted on. Discussion of the motion,
however, further explored the usefulness of intervention along
lines similar to' the earlier discussion. Although Rule 24
intervention standards may seem to fit poorly the situation of a
person who is not interested in t'he, merits of an action, the
intervention device allows'a court to focus on the nature of the
interest asserted has a matter separate from actual application of
the standards for modiifying or dissolving a protective order. If
an applicant obviously cannotl lustxfy full-scale consideration of
the issue, interventidn can be denied, One approach would be to
refer to intervention in the text of'Rule 2,(c) and to explain in
the Note that Rule 24 does' not identify the standards for
intervention.

Another motion was made to strike paragraphs (2), (5), and (6) X
of the alternative draft. In their place,' paragraph (3) of the
October 1993 draft would be restored with additional discussion of
public interest factors. The problems of nonparty motions, motions
after judgment, and other matters would be left to continuing
decisional development. This motion rested on doubts about the
capacity of the Committee to discharge well the responsibility of
drafting in greater detail. nIt was suggested that this motion was L
premature because the Committee had not yet'finished discussion of
all possibilities. The motion was not brought to'a vote.

Further discussion noted that relief from a protective order
might be sought by a nonparty bound by the order, as well as by a
nonparty who simply wished to free someone else from the order.

Discussion of these issues led the Committee to conclude by
consent that it would be better to avoid immediate decisions. One
or two revised drafts will be prepared, reflecting the discussion,
and circulated to the Committee. One draft might hew rather close
to the 1993 proposal, while 'the other might venture into greater
detail. If agreement can be reached, either' to adhere to the F
proposal published in October, 1993, or to adopt a revised draft,
the topic will be reported to the Standing Committee in time for
its January, 1995 meeting. It was agreed that if the F

L
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recommendation should be adoption of a draft with significant
additions to the published draft, the recommendation would includepublication for comment before reaching a final recommendation toL the Standing Committee.

Rule 43(a)

A revision of Rule 43(a) was published for comment in October,
1993. The revision was considered in light of the comments at theApril, 1994 meeting of the-Committee. -Notrdifficulty was caused byL the first revision, which strikes the requirement that testimony be
taken "orally." This revision makes it clear that testimony can betaken in open court from a witness who is unable to communicate
orally but is able to communicate by other means.

The other revision added a new provision that the court may,
for good cause, permit testimony "by contemporaneous transmission
from a different location." This provision provoked substantial
discussion and uncertainty. Doubts were expressed about movingL toward "the courtroom of the future" in which everyone participatesby remote electronic means from many scattered locations. A motion
to send the revised rule forward to the Standing Committee forrecommendation to the Judicial Conference failed by even divisionof the Committee.

Reconsideration of the Rule 43(a) proposals again produced noL disagreement as to deletion of the requirement that testimony be
given orally.

Discussion of the provision for transmitting testimony from adifferent location began with a protest that this device can appeal
only to those anxious to be "trendy," "with it," and adept with"all the new toys." A lawyer confronted with a proposal toL. transmit testimony must face the choice of trusting to unseenarrangements made by others or of arranging to be present with ther_ ~ witness in person or by representative. Only physical presenceL with the witness can ensure that there is no improper coaching. Iftestimony is needed from a witness who cannot be present, the partydesiring the testimony should arrange a video deposition afternotice that ensures the opportunity to be present.

These concerns were met with various reassurances.Transmission of testimony could be useful in prisoner cases. StateL courts have substantial experience with conducting arraignments inthis way. Transmission of testimony works well in admiraltyproceedings. The lawyers for other parties can choose betweenL participating through the system used to transmit the tesimony orparticipating by arranging for someone to be present with thewitness. l
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Facing these concerns, it was moved that the draft be amended
for purposes of further discussion by retaining the requirement of
good cause and adding a requirement that compelling circumstances
justify transmission of testimony. This amendment was adopted
without dissent.

Further discussion of the amended proposal provoked new
expressions of doubt whether available technology is yet
sufficiently reliable to support transmission of testimony. It was
observed again that it works in admiralty. Another illustration
offered was the need to take formal authenticating testimony from
the custodian of records in a remote location; this illustration
was met by the response that ready resort to deposition or other
means 'should show that there is no compelling need in such L
circumstances.

The next illustration was the witness who has an accident, a r
death in the family, or like calamity. Transmission is better than
a "deposition" during trial. It is not a response that an earlier
deposition should have been taken - the party calling a witness
often will not seek to frame a deposition, no matter by whom taken,
in the shape of expected trial testimony.:

It was moved to delete the entire sentence providing for
contemporaneous transmission of testimony from a remote location.
The motion failed by vote of 5 in favor, 7 against.

The proposal, as amended to require "good cause shown in
compelling circumstances," was then adopted with a recommendation
that the Standing Committee recommend its adoption to the Judicial
Conference. It was concluded that since the only change from the
published version is to narrow the availability of transmission,
there is no need to republish the proposal for an additional period
of comment. It also was concluded that the Committee Note should
be revised tog make clear that remote transmission- should be
permitted only for truly compelling reasons.

Rule 47(a)

Several draft variations of Rule 47(a) were considered. Each
variation would establish a right of party participation in the )
examination of prospective jurors. The variation most extensively
discussed framed the right as one to supplement examination by the
court, subject to reasonable limits set by the court.

Discussion was introduced with the observation that for many
years, the Judicial Conference has opposed legislation that would
establish a right for attorneys to participate in voir dire
examination. Bills continue to be introduced. The most recent
form of proposed legislation would set a minimum period that must C

Lr.
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be allowed for party participation, expanded according to the
number of parties but subject to a ceiling beyond which the numberL of parties makes no difference.

A major reason for examining the question again arises from
the limits that have been placed on peremptory challenges. It has

L become increasingly important to establish information that
supports a peremptory challenge that might be attacked on the
ground that it seems based on stereotyped views of race, ethnicity,
gender, or perhaps some other protected characteristic. If lawyers
must explain peremptory challenges, the voir dire process must be
sufficient to support them. The Supreme Court, moreover, has
recognized that adequate voir is essential to get a fair jury. ItL is particularly important to have lawyer participation in capital
punishment cases. The Criminal Rules Committee has decided to go
forward with a proposal to establish a right of party
participation, but has not worked out precise language. An effort
should be made to draft common language for both the Civil, and
Criminal Rules.

It also was observed that federal judges fear lawyer
participation because of the results that have occurred in some
state courts, where lawyers drag voir dire out to undue length.L; Lawyers sometimes manage to make long argumentative statements
about the case, concluding with a question mark. Attempts may be
made to ingratiate the lawyer with the jury, to secure commitments
to hypothetical positions, or worse. Any right of lawyer
participation must be subject to judicial control that eliminates
these dangers. A specific time limit, however, probably does not
make sense.'

Additional information was provided by a survey of current
federal practice conducted by John Shapard and Molly Johnson of the
Federal Judicial Center at the request of the Committee. The
survey was mailed to 150 active district judges; 124 responded.
The responses showed that 59% of the responding judges allow someF form of attorney participation in voir dire. The average time
spent in voir dire was essentially the same across all forms of
lawyer participation, ranging from allowing counsel to conduct most
or all of the voir dire to limiting counsel to suggesting
additional questions to be asked by the court, Judges who allow
questioning by counsel listed a number of means used to prevent
improper or unduly extended useqof voir dire. Forty-four percent

L responded that it was rarely necessary to do anything, perhaps in
part because 79% responded that they make it clear at- the outset
that inappropriate behavior is not permitted. Fifty percent
generally limit the time for voir dire. Among specific limits
listed were rules that prohibit addressing a question to an
individual juror if it can be addressed to the panel as a whole,
prohibit attempts to "instruct" jurors, and prohibit any effort to



Draft Minutes 16 i
Civil Rules Advisory Committee
October 20 and 21, 1994

seek a juror's commitment to support a position based on a
hypothetical fact statement.

Turning to the question of drafting, it was urged that it is K
important to define the right as one to, supplement the court' s voir
dire. This, perspective makes it clear that' the court is in
control, and establishes the foundation for the court' s power to K
establish reasonable limits that ,respond to many case-specific
factors, including the extent of examination by thecourt. The
Committee was informed that-the Criminal Rules Advisozy Committee
concluded that there must be an "escape clause" to ensure authority
to control abuse by pro 'se defendants. It was agreed that this
power of control must,'ibpe included in the power of the court to
limit'the time, manner, and subject matter of the'examination.

District judge members noted'`that each of them now allows r
attorney participation in voir dire' ,But caution was expressed
about inco'rporating this practice in' the rule 'as a "right."
Although the rule would establish the authority to limit lawyer
participation, creation of even a limited right expands 'the C
possibility of appellate reversal on finding one limit or another
unreasonable. One judge, for" example, is Every tough" on
argumentative questions. A rule requiring that limits be
reasonable would exert some pressure tolilghten up on this stance. L
It would not be enough simply to"allow exceptions "in the interest
of justice." Another judge noted that hW had seated'perhapsI 1,000
juries.' Lawyers, when given the chance to participate in voir
dire, have done itLp'roperly;. In addition, he and many others have
found that it is helpful to use questigrinaires to get information
that is difficult to elicit in open court.' Many judges conduct the
first stage of juror examination, and then allow lawyers to
participate.

Lawyer members of the Committee stated that often they do not
get enough information to make intelligent challenges. This
problem is particularly 'acute with judges that do not use
questionnaires and who conduct ineffective voir dire, examinations.
Judges who do not allow lawyers to participate often do a poor job.
State courts in such states as Louisiana and California'do agood
job of controlling lawyer participation.' F

Robert Campbell noted that the American College of Trial
Lawyers generally supports 'the proposal to establish a right of
lawyer 'participation, but, recognizes"that this is a tricky L
question. Lawyers are concerned about judges who' believe that
expedition is the key to justice, racing' through a meaningless voir
dire - perhaps in the belief that it makes no difference - to V
select a jury quickly. Butlthere also is a risk created by lawyers
who continually push as close as possible to the mistrial line in
seeking to misuse voir dire to persuadedor intimidate jurors. F! 1 LJ~~~~~~~
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Barry McNeil urged that there is no issue more important totrial lawyers than participation in voir dire. Often it does nottake long. Often the questions go to knowledge, not to bias.Mandatory language is highly desirable.

These concerns were translated into a motion to revise thefinal draft variation to read as follows: "The court must conductthe examination of prospective jurors. The parties are entitled toexamine the prospective jurors to supplement the court' sexamination within reasonable limits of time, manner, and subjectmatter set by the court in its discretion." The motion passed byvote of 12 to 0.

Two suggestions were made for additions to the draft Committee
Note to reflect the changes in the text of the rule and thediscussion. The Note should describe the virtues of jurorquestionnaires as a means of eliciting useful information andproviding the foundation for effective but efficient voir direexamination. And it should stress the importance of appellatedeference to trial court discretion in setting limits on the time,manner, and subject matter of attorney questions.

Rule 48

The proposal to amend Rule 48 to require 12-member juries was
C supported by a separate volume of readings on jury size. TheseLo readings underscore many of the issues discussed in brief compass,or simply assumed, in the Committee discussion.

The introductory comments began by observing that the path bywhich 6-person juries became the norm, replacing 12-person juries,
has been a source of uneasiness from the beginning. Reduction ofjury size by local court rules was urged in the interests ofefficiency and cost. The decisions that due process allows statecourts to try criminal cases to juries with as few as 6 memberspaved the way for the decision that the Seventh Amendment alsoL permits 6-person juries. The rulemaking process of course does notprovide the occasion for reconsidering Supreme Courtinterpretations of Ithe Seventh Amendment. Sound procedure,L - however, imay justify means that are not constitutionally required.

The recent elimination of alternate jurors has been welcomed,because it avoids the need to excuse alternates at the end of trialwithout an opportunity to participate in the process ofdeliberation and decision. The Committee Note to the 1991 Rule 48ramendments observed that ordinarily it is "prudent and necessary"to seat more than 6 jurors in order to guard against sickness ordisability. It further observed that use of more than 6 jurors isdesirable because it increases the representativeness of the jury,and that smaller juries "are more erratic and less effective in



Draft Minutes 18 G
Civil Rules Advisory Committee
October 20 and 21, 1994 G
serving to distribute responsibility for the exercise of judicial
power." These concerns underlie the common practice of seating 8
or even 10 jurors in trials that seem likely to go more than 3
days. The more apt comparison is between 8- and 12-person juries,
not 6- and 12-person juries.''

Many scholars agree that 12-member juries are better. The
vast weight'of history and tradition creates a strong presumption
in favor of 12. A 12-person jury, moreover, makes it much more
probable 'that any single jury will include representatives of F
significant minority groups. The importance of representativeness
has been underscored by recent decisions that limit the use of
peremptory challenges for the purpose of striking minority members
from a jury; it is ironic that one of the surest safeguards of
representativeness should be sacrificed in the name of expediency.
Smaller jury verdicts, moreover, are more erratic, less'stable, for
a variety of reasons. In many ways, the capacities and behavior of
a group of 6 are different from those of a group of 12. It is more
difficult for a' single aggressive juror to dominate a larger group.
Larger juries bring broader ranges of experience and values to the
deliberation,' and arelbetter able to recall trial evidence.

The argument for smaller juries is that they perform as well C
and cost less. It is difficult to generate useful estimates of the K
added costs. Much depends on efficient management of the jury
pool. Use of "staggered starts," for example, with different
judges of the same court' setting different times'- for beginning the
jury selection process, can achieve significant efficiencies.
Without attempting to assume any new efficiencies on this score,
however, initial rough estimates suggest that the additional annual F
cost of returning to' 12-person juries' would range from a low
estimate of about $4,000,000 t&lhigher estimates of three or four
times that much. These sums are1 not insignificant. All estimates,
however, are a fraction of one percent of the judiciary budget, an L
infinitesimal fraction of one percent of the national budget, and
only a few cents per person each year. F

Turning to detailed drafting issues, it was agreed that the
present rule means that the parties can stipulate to a nonunanimous
verdict, or to a jury of fewer than' 6 members, at any time through
verdict. E I

Robert Campbell told the'Committee that the American College
of Trial Lawyers feels strongly about returning to 12-person
juries. They also believe that there should be alternates. The
12-person jury has'been used for a long time. It is much easier
for one juror to manipulate a 6-person jury than a 12-person jury.

A motion was made to adopt "Variation 1" of the alternative
drafts submitted for consideration. This version requires that the

LI
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court seat a jury of 12 members. The balance of Rule 48 is
retained with only stylistic changes. The motion was adopted by a
vote of 12 to 0.

L;s

It was moved that the rule be amended to require a jury of "no
fewer than" 12 members, so that a larger number could be seated for
a long trial. A parallel suggestion was that the use of alternates
should be restored. If more than 12 are seated, either some must
be treated as alternates or all must be allowed to deliberate. It
was suggested that it would be unwise, to have more than 12
deliberate. Designation as alternates could be left to the end of
trial, however, even by some device such as drawing lots. If the
parties were concerned about a larger jury, they could stipulate to
a smaller one. This approach, however, would leave the parties
subject to persuasion by the trial judge. Another problem seen7 with a jury of more than 12 members was that the number of
peremptory challenges is set by statute. It would be necessary to
determine whether an increase beyond 12 jurors would warrant an
increase in the number of peremptory challenges, and if so how to
accomplish the change. The motion to amend failed by vote of 0 to
12.

A motion was then made to begin the rule with a power to
stipulate to a jury of fewer than 12 members: "Unless the parties
stipulate to a smaller jury, the court must seat a jury of twelver members." This motion failed by vote of 2 to 11.

The draft variations that tied jury size to various
nonunanimous verdict formulas were discussed briefly. It was
agreed that the unanimity requirement has profound effects on thedynamics of deliberation. These variations were dismissed without
further discussion.

F
Rule 53

Discussion of the Rule 53 draft began with the statement of
L the chair that Judge Wayne Brazil had been deeply involved in the

back-and-forth process of generating the draft. Great appreciation
was expressed by the Committee both for this assistance and for
Judge Brazil' s great services to the Committee during his period as
a member.

The Rule 53 draft was submitted in two forms. The earlier
form set out three related rules. Draft Rule 53 rewrote present
Rule 53. Draft Rule 53.1 invoked Rule 53 but added separate
provisions for pretrial masters. Draft Rule 53.2 likewise invoked
Rule 53 but added separate provisions for post-trial masters. This
form reflected the history of the project. An initial suggestion
for a modest amendment to reflect the growing role of pretrial
masters led to a Committee recommendation that a rule be prepared
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governing pretrial masters in some detail. Consideration of that X
draft persuaded the Committee that if the subject were to be
approached, it might be better to undertake a more' thorough F
revision of Rule 53. One of the major reasons for this conclusion L
was the level' of detail with which the pretrial master draft
regulated topics also involved with trial or post-trial masters.
The first ,response to this conclusion was the set of three related
rules. A later response was to fold all three into a single
revised Rule '53.

Several distinguished academics had provided reactions to F
these drafts. One of the common reactions was surprise that
masters are used for trial purposes - these observers have become
so accustomed to the pretrial and post-trial functions of' masters
that they twere uncomfortable with the, traditional trial role of
masters. These reactionls were supplemented with 'the observation
thatpthere,, has been concern about the dissonance between Rule 53'as
a tril~l ximaster, rule and the flourishing use f pretrialmasters. L
One question is whether Rule 53 should continue to; provide 'for
trial masters at all. The role , of the trial master' s report is
uncertain ,particularly in a Jury trial. The tracks for presenting
pretrial-gathered evidence now include the 700 series Evidence
Rules, and Evidence Rule 1006. These did not exist as such when
special masters were takingxroot. If a master is to'be'a witness
at trial, should it, be by other means? And if the traditional
trial function of masters werel to be abolished, should the
remaining roles be covered by a rule outside the Rule 53 framework? 7

L)
John Frank observed that with masters, we are dealing with the

"fourth tier" in relation to Article III. This issue was faced in
the 1980s with the question whether a new court should be created
as an intermediary between the circuit courts of appeals and the
Supreme Court. Bankruptcy courts and magistrate judges both
function as fourth tiers. Masters are another fourth tier. We K
should not "create" this practice. To the extent that trial master
practice is dwindling, it is a good process. We should not
encourage a separate fourth-tier process that competes with C
magistrate judges.

It was asked whether there are any abuses that might
demonstrate the need for a rule amendment. The response was that
the question is not so much one of abuses as one of a' large
practice that does not appear to be supported by present Rule 53.
A revised rule could validate this practice and regulate it.- There L
are, however, no rigorous data detailing the developing use of J
pretrial or post-trial masters. Professor Margaret Farrell has
done a recent study for the Federal Judicial Center, but it
proceeds by systematic review of specific experiences rather than
a generalized survey.

K2

V
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Experience with trial masters was described from a
practitioner' s perspective. The device can be useful as a means of
addressing part of a complicated case that requires detailed
evidence, leaving the rest of the trial for the court. Usefulnes,
however, depends on the agreement of the parties to accept the
master' s report as final. Trial masters should be used only if the

it parties agree to treat the report as final. In one jury trial,
with the consent of the parties, the master' s report was submitted

r11 to the judge, objections were made to the judge, and the report asL thus finalized was read to the jury as dispositive on the issues
involved. In another case, the report was offered as a piece of
evidenqce, to be supported or rebutted by other evidence. That
experience was "a zoo."

It was noted that maritime damages cases often are tried to a
master. Another experience involved use of a master in a massive

i,> foreclosure to rule on the priority of liens and to distribute a
$25,000,000 fund among 260 applicants. Superfund and like
litigation frequently involves resort to masters. In California,L experts often are used as masters in leaking underground storage
tank litigation.- Other experiences involved use of a master in a
three-judge court redistricting case, in a class action with 20,000
claims; in an action parcelling out a complex real estate division;L and in attorney fee disputes.

A master also may have the advantage of expert experience.
John Frank noted a case in which this advantage was in fact
realized.

Returning to pretrial masters, it was asked whether Rule 53
authorizes developing practices. Inherent power was noted as an
alternative source of authority. A rule that - as Rule 53 -
approaches a procedure without authorizing it does not always, byL negative implication, preempt the field and oust reliance on
inherent power. Consensual use should not be troubling. The
structural components of Article III and the Seventh Amendment are
satisfied by consent of the parties; the master becomes essentially
an arbitrator operating within the framework of an Article III
tribunal.

Greater difficulties are presented by nonconsensual use.
Unique and complicated subject matters often present courts with a
need for assistance. Reliance on private individuals who serve asL masters can, however, present problems of competence. Lawyer-
masters, moreover, also present problems of conflicting interests.

Thomas Willging noted that when he and Joe Cecil studied
court-appointed expert witnesses, they found judges using the
witnesses as expert advisers. Evidence Rule 706 experts are used
not just as witnesses. Their sense was that there is little
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authority, apart from inherent power.

It was suggested that discussion should focus on the contested K
use of a master. Parties may agree even on the use of an expert as
adviser to the court; agreement means there is little problem. If
there is a large not-consented use of masters, there are serious
questions of authority, proper practice, and the like.

At the end, it was concluded that, there is no apparent need m
for imminent I'action., The Rule 53 drafts will be treated as an K
information-study item for the, time being. Should, reason appear
for further work, theymay[ provide a, useful, starting point.C

Rule 68

Rule 68 has been before the Committee for some time. At the
April, 1994 meeting, it was concluded that further action should
await completion of the Federal Judicial Center study of Rule 68.
John Shapard, who is in charge,,of the study, put it aside over the
summer for the purpose of completing the survey of practices
surrounding attorney participation in voir dire examination of
prospective jurors. See the di4scussion of Rule 47(a) above.

An informal survey of California practice was described. K
California "section 998" uses costs as an offer-of-judgment
sanction, but costs commonly include expert witness fees in
addition to the more routine items of costs taxed in federal L
courts. Generally this sanction is seen as desirable, although
respondents generally would like more significant sanctions. Most
thought the state practice was more satisfactory than Rule 68. K
There was no strongfeel ing against the state practice. One lawyer L
thought the state practice restricts his freedom in negotiating for
plaintiffs. This state practice seems preferable to the
complicated "capped benefit-of-the-)udgment" ,approach embodied in
the current Rule,68 draft.

Another comment was that, Rule 68 becomes an element of C
gamesmanship in fee-shifting cases. It is like a chess game - an
extra shield and tool in civil-rights litigation. It is working
close to a casino mentality. But Rule 68 has meaning only in cases
where attorney fees are thud at stake. It would be better to -
abandon it.

Professor Rowe described his ongoing empirical work with Rule L
68, investigating the consequences of adding attorney-fee
sanctions. The work does not answer all possible questions. An
offer-of-judgment rule may have the effect of encouraging strong K
small claims that otherwise would not support the costs of suit;
this hypothesis has not yet been subjected to effective testing.
There does seem to be an effect on willingness to recommend

L
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acceptance of settlement offers, and perhaps to smoke out earlier
offers. Results are mixed on the question whether such a rule may
moderate demands or, once an offer is made, encourage the offeror
to "dig in" and resist further settlement efforts in hopes of
winning sanctions based on the offer. And there is a possible
"high-ball" effect that encourages defendants to settle for more,

L just as there may be a "low-ball" effect that encourages plaintiffs
to settle for less.

L John Frank reminded the Committee of the reactions that met
the efforts in 1983 and 1984 to increase Rule 68 sanctions. At the
time, he had feared that efforts to pursue those proposals further
might meet such protest as to bring down the Enabling Act itself.
He also noted that there are other means of encouraging settlement,
and imposing sanctions, that involve less gamesmanship and more
neutral control. "Michigan mediation," which was recognized as a

L form of court-annexed arbitration with fee-shifting consequences
for a rejecting party who fails to do almost as well as the
mediation award, was described. The view was expressed that this
and otherlalternate dispute resolution techniques have made Rule 68
antique in comparison.

L Some members of the Committee suggested that the best approach
would be to rescind Rule 68. It might work well between litigants
of equal sophistication and resources, but it is not fair in other
cases, even if it is made two-way. A motion to abrogate Rule 68L was made and seconded twice. Brief discussion suggested that there
was support for this view, but also support for an attempt to
provide more effective sanctions in a form less complicated than
the present draft.

Alfred Cortese noted that Rule 68 has been "studied to death."K An ABA committee looked at it but could not reach any consensus.
Most lawyers are adamantly opposed to fee-shifting sanctions.

After further discussion, it was concluded that the time hasK not come for final decisions on Rule 68. It has significant effect
in actions brought under attorney fee-shifting statutes that
characterize fees as costs. Repeal would have a correspondingly
significant effect on such litigation. Even if the present rule
seems hurtful, there should be a better idea of the consequences of
repeal. It was agreed that the motion to repeal would be carried
to the next meeting, or until such time as there is additionalL information to help appraise the effects of the present rule or the
success of various alternative state practices.

L Evidence Rules 413 - 415

New Evidence Rules 413 to 415 were enacted as part of the
Violent Crime Control and Law Enforcement Act of 1994. These Rules



Draft Minutes 24 r
Civil Rules Advisory Committee
October 20 and 21, 1994

take effect 180 days after the bill was signed unless the Judicial
Conference recommends alternative provisions to Congress within 150
days after signing. The deadline is February 10, 1995. The
Evidence Rules Committee has recommended alternative provisions;
its deliberations were summarized. TheCriminal Rules'Committee
has reviewed the Evidence Rules Committee recommendations and has
voted to support them.

It was further noted that the author of the provisions enacted
by Congress apparently thought that a Rule 403 balancing test
applies to the decision, whether to admit evidence apparently
admissible under the new rules. There is history tosupport this
view. But the plain language of the Rules shows that they were not
drafted to say what, they intended to say. The Evidence Rules
Committee responded to this information by, drafting its alternative
recommendations as Evidence ,Rule 404(a)(4). The approach taken was
only to improve drafting to reflect Congressional intent, not El
to' change i the substance ofiwhat Congress intended. This approach
may be boilstredby the view that the purpose of providing 150 days
for alternative Judicial Conference recommendations was to seek Er
drafting dsuggestions, not comment on the wisdom of the choicestmade
by Congress.

Substantial discomfort was expressed with the substance of the L
Congressional provisions. It was urged that this Committee should
draft an alternative provision that would hew as close as possible
to the views that have been expressed repeatedly in recent years by L
Judicial Conference committees, substantially different from the
provisions adopted by Congress. A "mere hortatory response". would
be lost without a trace in the echoes of history. An alternative E
draft would at least give the Standing Committee an alternative to All
consider if it should decide to take a more aggressive stance than
that adopted by the'Evidence Rules Committee.

These sentiments were met' by concerns that although the
substance of the Congressional approach leaves much to be desired, r
the views of Judicial Conference committees have been made clear to
Congress. Vigorous' efforts were made to advance these views during
the legislative process, without significant success. Rejection of
these views was ,particularly clear with respect to the argument K
that "other crimes" evidence should be limited to cases of actual V
convictions. To engage in a process of competing with the Evidence
Rules Committee draft might simply vitiate the effectiveness of any
response by the Standing Committee. L

At the conclusion of 'this discussion, the sense of the
Committee was that the Committee should support the conclusions of
the Evidence and Crimi al Rules Committees that as narrow an
approach as possible should be taken in attempting to improve the
drafting of the Rules adopted by Congress.' This support should be l

a, , , 4> , ! , ,J~~~~
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conveyed to the Standing Committee.

Next Meetings

The next two meetings of the Committee were set. One will be
in Philadelphia on Thursday and Friday, February 16 and 17, 1995.
The agenda for this meeting will focus solely on Rule 23. Several
experienced class-action litigators and a few scholars will be
invited to describe their experiences and thoughts for the
Committee. The following meeting will be in New York on April 20
to 22, 1995. This meeting will be held in sequence with the mass
tort symposium of the Institute for Judicial Administration at NewYork University. It is hoped that members of the Committee will be
able to attend the symposium as another element in the continuing
study of Rule 23.

Respectfully submitted,

Edward H. Cooper, Reporter
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FROM: Hon. D. Lowell Jensen, Chair
Advisory Committee on Federal Rules of Criminal
Procedure

SUBJECT Report on Proposed and Pending Rules of Criminal
Procedure

L DATE: November 29, 1994

L INTRODUCTION.

At its meeting October 6-7, 1994, the Advisory Committee on the Rules of
Criminal Procedure considered proposed or pending amendments to several Rules of
Criminal Procedure. This report addresses those proposals. The minutes of that meeting
are attached.

There are no items affecting the Rules of Criminal Procedure which require action
by the Standing Committee at its January 1995 meeting.

II. RULES OF CRIMINAL PROCEDURE PUBLISHED FOR PUBLIC
COMMENT.

There are currently two proposed amendments to the Rules of Criminal Procedure
which are pending public comment. The first, is an amendment to Rule 16 which would
affect pretrial discovery of expert testimony and the names and addresses of government
witnesses. Originally two dates were set aside for hearings on the proposals. Due to a
lack of interest, the hearing scheduled for New York city on December 12, 1994 has been
canceled. It appears that several witnesses will appear at the scheduled hearing in Los



Angeles on January 27, 1995. To date, five written comments have been received on the
proposed amendments.

IIL RULES PENDING BEFORE TIE ADVISORY COMMITTEE

The Committee has considered proposed amendments to Rule 5 (disposition of
defendants not-in custody), Rule 10 (entry of guilty plea at arraignment), Rule 16 (which
would require the parties to confer on discovery), Rule 24( attorney conducted voir dire),
Rule 35(c) (correction of sentence), Rule 40(a)(commitment to another district) and Rule
46 (release from custody).

Although the Criminal Rules Committee has no proposed amendments to present
to the Standing Committee at this time, the Committee decided to consider amendments to
Rules 10, 24; and 35(c) at its April 1995 meeting.

IV. EVIDENCE RULES CONSIDERED BY THE ADVISORY COMMITTEE.

At its meeting in Santa Fe, New Mexico, the Committee carefully studied the rules
of evidence adopted by Congress as part of the Crime Control Act. Rather than offer L
specific objections or language to the Evidence Advisory Committee, the Committee
focused on a number of general policy considerations and passed it views along to the
Evidence Committee. The attached minutes reflect the positions suggested by the
Criminal Rules Committee.

Attachment: Minutes of Committee Meeting

L
7o



al. MINUTES

of
THE ADVISORY COMMITTEE

on
FEDERAL RULES OF CRIMINAL PROCEDURE

October 6 & 7, 1994
Santa Fe, New Mexico

The Advisory Committee on the Federal Rules of Criminal Procedure met at the
New Mexico State Supreme Court in Santa Fe, New Mexico on October 6 and 7, 1994.
These minutes reflect the actions taken at that meeting.

I. CALL TO ORDER & ANNOUNCEMENTS

Judge Jensen, Chair of the Committee, called the meeting to order at 8:30 a.m. on
L, Thursday, October 6, 1994. The following persons were present for all or a part of the

Committee's meeting:

Hon. D. Lowell Jensen, Chair
Hon. W. Eugene Davis
Hon. Sam A. Crow
Hon. George M. Marovich
Hon. David D. Dowd, Jr.
Hon. D. Brooks Smith
Hon. B. Waugh Crigler
Mr. Darryl W. Jackson, Esq.
Mr. Henry A. Martin, Esq.
Mr. Roger Pauley, Jr., designate of Ms. Jo Ann Harris, Asst. Attorney General
Professor David A. Schlueter, Reporter

Also present at the meeting were: Judge William R. Wilson, Jr., a memberr respectively of the Standing Committee on Rules of Practice and Procedure; Professor
Daniel Coquillette, Reporter to the Standing Committee; Ms. Mary Harkenrider, from the
Department of Justice: Mr. John Rabiej and Mr. Paul Zingg from the Administrative

r Office of the United States Courts; and Mr. James Eaglin from the Federal Judicial Center.

Professor Stephen A. Saltzburg and Mr. Robert C. Josefsberg, Esq. were not able
to attend the meeting although Professor Saltzburg did participate in a portion of the
meeting by conference call.

The attendees were welcomed by the chair, Judge Jensen who introduced a new
member of the Committee, Mr. Jackson. Judge Jensen noted that two outgoing members
of the Committee, Mr. Tom Karas and Ms. Rikki Klieman were not able to attend; Mr.
Karas' term had expired and Ms. Klieman had resigned from the Committee in conjunction
with acceptance of full-time employment by Court TV, as a commentator. On behalf of
the Committee Judge Jensen expressed the Committee's profound thanks for their
excellent and tireless efforts over the last years.
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L
II. APPROVAL OF MINUTES OF APRIL 1994 MEETING

Judge Marovich moved that the minutes of the Committee's April 1994 meeting in
Washington, D.C. be approved. Mr.Martin seconded the motion which carried by a
unanimous vote. L

Im. CRIMINAL RULES APPROVED BY THE SUPREME COURT
AND FORWARDED TO CONGRESS [i;

The Reporter informed the Committee that the Supreme Court had approved and
forwarded to Congress proposed amendments to four rules: Rule 16(a)(1)(A)(statements LJ
of organization defendants); Rule 29(b)(Delayed ruling on judgment of acquittal); Rule 32
(Sentence and Judgment); and Rule 40(d) (Conditional release of probationer). He noted
that although the Committee had rejected any proposed amendments to Rule 32 regarding Ll

victim allocution, Congress had included the provision. Mr. Pauley indicated that he
believed that United States Attorneys would coordinate implementation of the amendment 7
through existing victim assistance programs. All of these amendments, including the l
Congressional addition to Rule 32, will become effective on December 1, 1994.

IV. RULES APPROVED BY JUDICIAL CONFERENCE AND
FORWARDED TO THE SUPREME COURT

The Reporter also informed the Committee that the Judicial Conference had
approved several proposed amendments and forwarded them to the Supreme Court for its F
review: Rule 5(a)(Initial Appearance Before the Magistrate); Rule 43 (Presence of
Defendant); Rule 49(e) (Repeal of Provision re Filing of Dangerous Offender Notice); and
Rule 57 (Rules by District Courts). The Conference declined to approve a proposed L
amendment to Rule 53 which would have authorized cameras in federal criminal trials
under guidelines promulgated by the Judicial Conference. And because of a Congressional
correction of a typographical error in Rule 46, no further action was taken by the Judicial
Conference to correct the error through the Rules Enabling Act process.

V. RULES APPROVED BY STANDING COMMITTEE
FOR PUBLICATION AND COMMENT

The Committee was informed by the Reporter that the Standing Committee had
approved three amendments for publication and comment: Rule 16(a)(1)(E), (b)(1)(C)
(Discovery of Experts); Rule 16(a)(1)(F), (b)(1)(D) (Disclosure of Witness' Names and
Statements); and Rule 32(d) (Sentence and Judgment; Forfeiture Proceedings Before
Sentencing). The deadline for submitting written comments on the proposed amendments 7
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is February 28, 1995. Public hearings on the proposed amendments have been scheduled
for December 12, 1994 in New York and January 27, 1995 in Los Angeles.

VI. CRIMINAL RULES CURRENTLY UNDER CONSIDERATION
BY ADVISORY COMMITTEE

A. Rule 5(c). Offenses Not Triable by the United States Magistrate:
Proposal to Amend Rule to Address Issue of Defendant Not in
Custody.

The Reporter informed the Committee that Magistrate Judge Robert B. Collings
from Boston had recommended that Rule 5(c) be amended. He had pointed out what he
believed was a conflict between Rules 5 and 58. Read together, he asserted that it is not
clear whether a defendant who is charged with a misdemeanor, but is not in custody, is
entitled to a preliminary examination. Rule 5(c), he maintained, seems to indicate that the
defendant is entitled to a hearing while Rule 58(b)(2)(G) indicates to the contrary.

The sense of the Committee discussion was that there are very few cases where the
conflict, if it exists, would arise. Magistrate Judge Crigler noted that this issue might be
viewed as largely academic and noted that in his experience he rarely encounters a
defendant held in custody on a misdemeanor charge. Agreeing with that point, Professor
Coquillette observed that the public should not be deluged with minor amendments; Mr.
Pauley suggested that the amendment be deferred and considered in conjunction with
possible restylizing efforts of the Rules.

B. Rule 6. Grand Jury Disclosure.

The Committee was informed that a provision in the Administration's Health Care
Act (S. 1757 and H.R. 3600) would amend Title 18 to permit the Department of Justice to
share grand jury information with other attorneys in the Department who are charged with
civil enforcement purposes. Following a very brief discussion on the issue, no action was
taken by the Committee.

C. Rule 16. Discovery and Inspection; Proposal to Include Provision
Requiring Parties to Confer on Discovery.

In a letter to the Committee, Magistrate Judge Robert Collings of Boston
recommended that Rule 16 be amended to require that the parties confer on discovery
before asking the court to compel discovery. He noted that such a provision now exists in
the civil rules and that it would make sense to require counsel in both civil and criminal
trials to confer on the issue of discovery before submitting it to the court. Judge Crow
noted that normally counsel may be required to confer on a wide range of issues and that



October 1994 Minutes 4
Advisory Committee on Criminal Rules

the record may be protected by including a statement on the record as to that conference.
Mr. Pauley indicated that substantively the Department of Justice had not objections to the V
proposal but indicated that it would be helpful to have more information about the current
practices. He believed that in a majority of the districts local rules already covered the
issue. Professor Coquillette indicated that Professor May Squires was currently compiling
the local rules governing criminal cases and several members of the Committee
volunteered to submit sample local rules or forms for the Committee's consideration. Mr.
Pauley noted that the proposed amendment would presumably include sanctions for failure
to confer and Judge Dowd raised the question of whether the amendment would affect
reciprocal discovery provisions. L

Judge Crow observed that a procedure of requiring a conference before filing
pretrial motions need not include a penalty; it still has a positive effect. The defense Li
counsel is protected from allegations of ineffectiveness by showing on the record that a
particular motion was not necessary because the parties had conferred on the matter.
Judge Wilson concurred that conferences seem to work but Judge Davis noted that there
may be a problem with practitioners who practice in different districts.

Judge Jensen indicated that the proposed amendment would be deferred until a
future meeting when the Committee would have before it the compiled local rules
governing criminal cases.

D. Rule 24(a). Trial Jurors; Proposal Re Voir Dire by Counsel.

The Reporter pointed out Judge Bill Wilson, of the Standing Committee, had
encouraged the Committee to consider amendments to Rule 24 which would increase K
counsel's role in voir dire and that the issue was being considered by the Civil Rules
Committee at its Fall meeting. The Reporter also informed the Committee that the
possibility of permitting greater participation by counsel in voir dire had not been directly I
considered by the Committee in many years; the topic had only been tangentially
considered in connection with proposed amendments to equalize peremptory challenges.
Since 1943 the Judicial Conference has opposed legislative attempts to increase the role of L
greater participation by counsel.

Judge Jensen observed that conditions and practices may have changed to the L
point where it might be appropriate to consider a change to Rule 24(a). Mr. Pauley noted
that the Department of Justice considered the present rule and practices to be adequate
and that any discussion should distinguish between, permitting and requiring counsel
participation in voir dire. Mr. Jackson indicated that there seems to be connection
between the time permitted to counsel to conduct voir dire and the likelihood of being
upheld on appeal. He agreed with Judge Wilson that counsel's role should be expanded
but that counsel have abused the opportunity to do so; the trial judge should have the
discretion to limit voir dire.
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Judge Wilson stated that the courts have uniformly upheld limits placed on
counsel's role at trial and Ms. Harkenrider indicated that the Department of Justice takes
the position that the trial judge may permit counsel voir dire on a case by case basis.
Noting that he favored an amendment to Rule 24, Judge Davis observed that the "school"
advice is to keep the lawyers out of the voir dire process. Judge Dowd expressed deep
concern over the need for speed records; the real issue is whether counsel will be
permitted to talk to individual jurors. He added that an unlimited opening up of voir direV may not be the best solution. Ms. Harkenrider indicated that experienced counsel are able
to build rapport with the jurors and that it is impo9Iant that judges be able to do the same
thing.

Professor Coquillette indicated that any possible amendm nts to the Criminal Rules
should be coordinated with the other committees and Judge Jense n indicated that there
appears to be diversity in actual practice and that there has been a change in legal culture.
He noted for example that in past practice in California state cou ts, voir dire was
conducted primarily by counsel. Judge Crigler noted that he had come to the meeting
opposed to counsel voir dire but that he was willing to consider middle ground. Judge
Marovich questioned whether attitudes have been changed by the trial of O.J. Simpson.
He noted that the attorneys who are used to conducting voir dire are now on the stand,
running the process.

Mr. Jackson observed that there seems to be fear of the a versarial process andL: Judge Jensen questioned whether there is a chance that Congress will act to amend the
rules. He also indicated that the Supreme Court seems to assume that counsel are
conducting voir dire. Judge Smith observed that the process is in tended to determine the
qualifications of a juror and it is possible that counsel will be able to get answers that the
judge cannot get. Several other members expressed the view thaI judges are encouraged
to keep the docket moving and conduct case management. Mr. Wilson noted that the
Department of Justice is normally opposed to counsel voir dire arid Judge Dowd
questioned whether a rule could be drafted which would give the right to counsel to
conduct voir dire unless the trial judge puts reasons on the record for denying the
opportunity. Mr. Pauley indicated that the fact that Congress mi ht consider the issue
should not be sufficient reason for amending the rule.

Following a straw poll of the members (5 to 4) in favor o continued consideration
of an amendment to Rule 24, the Reporter indicated that the matter could be considered at
the Spring 1995 meeting and that several proposals could be cons idered, including an
amendment which would provide counsel with the right to conduct voir dire unless
specifically limited by the trial judge.

IL
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E. Rule 35(c); Correction of Sentence.

Judge Jensen informed the Committee that a recent case from the Ninth Circuit,
United States v. Navarro-Espinosa, 30 F.3d 1169 (9th Cir. 1994) had addressed the
applicability of Rule 35(c). In dicta the court addressed the question of whether the time
for correcting a sentence runs from the oral announcement of the sentence or from the
date the formal entry of judgment is entered. Noting that the language in the rule itself
refers to imposition of the sentence, i.e. oral announcement, but the Advisory Committee
Note seems to indicate that the time runs from formal entry of the judgment. The court
expressed the hope that the Advisory Committee would clarify the point.

=

Following brief discussion by the Committee it was determined that the Reporter r
would look into the matter and place the item on the agenda for the Committee's Spring LJi
1995 meeting.

F. Rule 40(a). Commitment to Another District; Exception for
Transporting UFAP Defendants Across State Lines. Li

Magistrate Judge Robert Collings recommended in a letter to the Committee that
Rule 40(a) be amended. As written, the rule requires that a defendant who is arrested in a n
district other than the district where the offense was committed is to be taken to the
nearest available magistrate in the district of the arrest. Judge Collings suggested that an
exception to that rule should be permitted where the nearest available magistrate happens
to be in the district where the offense took place. Magistrate Judge Crigler indicated that
the legislative history of Rule 40 indicates that in the 1960's the rule was amended
specifically to require an appearance in the district of arrest.. Mr. Pauley added that there F
is little caselaw on the issue and that if the rule is properly applied there should not be any
real problems. Noting that the Department of Justice has no current position on the
proposed amendment he added that even if the defendant is taken to the wrong district, L
there appears to be no sanction.

Judge Jensen deferred any further discussion on the proposal until the next L
meeting, pending input from the Department of Justice.

L

EVI,Ve
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L

G. Rule 46. Release From Custody; Proposal to Add Provision for
Release of Persons After Arrest for Violation of Probation or
Supervised Release.

The Committee considered the written proposal from Magistrate Robert Collings
of Boston who suggested that Rule 46 be amended to make the rule explicitly applicable
to those cases where a person has been arrested for a violation of probation or supervised
release. Following a very brief discussion, the Committee decided to defer consideration
of the amendment until such time as the rule might be otherwise amended or restylized.

fob IH. Rule 53. Regulation of Conduct in Courtroom; Report of
Lg Subcommittee on Guidelines.

Judge Jensen provided a brief overview of the proposed amendments to Rule 53
which would have permitted broadcasting from federal criminal trials to the same extent
provided for in civil trials. He noted that the Judicial Conference had completed a pilot
program of cameras in civil court rooms and that the Criminal Rules Committee had

L forwarded an amendment to Rule 53 to parallel whatever guidelines might have been
adopted by the Judicial Conference. To that end, a subcommittee, chaired by Ms. Rikki
Klieman, had drafted suggested guidelines which were to have been considered by the full
Committee. In the meantime, however, the Judicial Conference at its Fall 1994 meeting
had decided not to permit any further testing of cameras in federal courtrooms, thus
negating any need for an amendment to Rule 53. He raised the question of whether the
Committee should take any formal action on the subcommittee's report and
recommendations.

Ms. Harkenrider indicated that the Department of Justice had not taken a formal
position on cameras in the courtroom but that it would be important to proceed with great
caution. Judge Jensen questioned whether some action should be taken in light of the fact
that some groups had expressed an intent to seek legislative changes in Congress. Judge
Crigler noted that he was still opposed to cameras in the courtroom but that he had

L. consented to the proposed amendment because it would not be inconsistent to adopt
guidelines to insure that the Judicial Conference would have some say in permitting
cameras. Professor Coquillette questioned how the guidelines should be drafted and
whether they might be considered as "rules." Judge Marovich indicated that the issue of
cameras in the courtroom was a dead issue at this point and that no further consideration
of the issue would be fruitful. Following additional brief discussion, the Committee
accepted the subcommittee's report as presented.

"-
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I. Rule 10. Arraignment; Proposal to Consider Amendment. K

Judge Crigler suggested that the Commnittee consider an amendment to Rule 10
which would provide that a guilty plea may be entered at an arraignment. The Reporter l
indicated that he would contact Judge Crigler about possibly placing the issue on the -
agenda for the Spring 1995 meeting.

L
VIL RULES AND PROJECTS PENDING BEFORE THE STANDING

COMMITTEE AND JUDICIAL CONFERENCE. L

A. Local Rules Project for Criminal Cases.

Professor Coquillette gave a full report on the background of the local rules
project, which had originally focused on civil cases. He noted that with the cooperation of i
the Committee, he and Mary Squires had continued the project in order to study local
rules governing the trial of criminal cases. He noted that the main complaint with regard
to local rules was from practitioners that out-of-state lawyers may be able to quickly C
locate the pertinent rule. To that end, the project would focus on the possibility of L
uniform number among the districts. The second point, he added, is that the project
would assist the district courts in reviewing their own rules and how they related to the
national rules. Following a brief discussion about what if any steps could be taken if it
appeared that a local rule was in conflict with the national rule, Professor Coquillette
indicated that the project would be coordinated with the Committee.

B. The 1994 Crime Bill

Mr. Rabiej briefly noted several statutory changes which had resulted from the
Crime Bill.. First, a typographical error in Rule 46 had been remedied as a part of the bill.
Second, Title 18 had been amended to with regard to presentence reports in death penalty K
cases. And finally, Title 18 was amended to reflect that in capital cases, the government is
required to disclose the names of its witnesses to the defense three days before trial unless
it can show by a preponderance of the evidence that doing so would endanger the witness. l

VIII. EVIDENCE RULES UNDER CONSIDERATION: l
RULES 413, 414 & 415

Judge Jensen and the Reporter provided a brief overview of recent K
Congressional promulgation of Federal Rules of Evidence 413, 414, and 415 which
address the admissibility of propensity character evidence. They noted that those S
evidence rules are being considered by the Evidence Advisory Committee at an
upcoming meeting and that the Committee's position or comments on the proposals
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might be helpful. Professor Saltzburg was connected through telephone conference
call to the Committee and offered additional background discussion on the issue.
During the ensuing discussion the Committee considered the rules promulgated by
Congress as part of the Crime Bill, and memos from Professors Margaret Berger and
Steve Saltzburg concerning possible changes to Congress' version of the rules. The
Reporter suggested that rather than endorse any particular language or draft, the
Committee might instead address specific policy issues and transmit its views to the
Evidence Committee and indicate a willingness to assist that Committee in any way it
felt appropriate.

A. Rules Enabling Act Process.

Before addressing the specifics of the evidence rules, the Committee, at the
suggestion of Professor Coquillette, noted its deep concern over the last minute
addition of key evidence rules which will in effect drastically change the rules
governing the admissibility of other offense, or extrinsic act, evidence -- a controversial
and complicated topic in its own right. There was a general consensus that the
Congress should be apprised of that concern and the need for initial input from the
Judicial Conference before such rules are promulgated. The Committee was convinced
that the Rules Enabling Act process is sound and that it insures that a broad cross-
section of view points and suggestions will be heard on proposed amendments.

B. The Need for Rules Governing Propensity Evidence.

Several members of the Committee also expressed the view that Rule of
Evidence 404(b) provides an adequate vehicle for introducing other offense evidence
against a criminal defendant. Given the sensitive nature of this evidence, and the
special dangers attending such information in a criminal trial, several members
seriously questioned whether Rules 413-415 are worth the danger of convicting a
defendant for his past, as opposed to charged, behavior. The Reporter noted that
similar rules were before Congress in 1991 and at that time the Criminal Rules
Committee voted by a margin of 8 to 1 to oppose such amendments. Judge Dowd
moved that the Committee oppose the adoption of the rules. Judge Davis seconded the
motion which carried by a vote of 8 to 1.

C. The Need for Three Separate Rules; Cross-Over Evidence.

Judge Marovich moved that the three other offense evidence rules adopted by
Congress be combined into one rule which would be applicable in both civil and
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criminal cases. The motion was seconded by Judge Smith passed by a vote of 8 to 0
with one abstention. The Committee believed that so combining the rules would make
it easier for practitioners and courts to locate and apply the applicable provision or rule.
The Reporter suggested that because the rules deal with the admissibility of other
offenses or extrinsic acts, it might be advisable to include the new provisions in Rule
404, which already deals with that topic, as exceptions to the general rule that extrinsic
act evidence is not admissible to prove circumstantially that a person acted in
conformity with those previous acts and thus committed the charged offense.

In addressing the question of whether the three rules should be combined, the
Committee also noted some ambiguity on whether there could be any cross-over of
other offense evidence from sexual assault cases to child molestation cases. That is,
could the prosecution in a rape case offer evidence that on prior occasions the
defendant had committed acts of child molestation or vice versa? The Committee 17
expressed doubt whether there is justification for any cross-over offense propensity
evidence and recommended that that particular issue should be addressed in any
proposed alternatives to the Congressional versions of the rules.

E. Balancing Test.

Upon motion by Judge Marovich (seconded by Judge Crigler), the Committee r
voted 7 to 2 to recommend that no new balancing test be adopted for other offense
evidence regarding sexual propensities. During the discussion, it was suggested that
perhaps the evidence should be admissible only if the probative value of the evidence
outweighed the prejudicial dangers. Although the Committee was concerned about the L
special dangers presented by the evidence, in the end it concluded that the balancing
test in Rule 403 would suffice. In this regard, the Committee noted that any redraft
should make it clear that the admissibility of any proffered evidence under the new rule
must be subject to Rule 403 analysis by the court. r

L
F. Burden of Proof.

The Committee next considered the question of whether any particular or
different balancing test should be placed on the admissibility of a defendant's prior acts
of sexual misconduct where there has been no conviction. Following a discussion of
the current rules applicable to admitting a defendant's prior acts under Rule 404(b),
Judge Davis moved that the prosecution be required to prove by clear and convincing
evidence in a Rule 104 proceeding that the alleged act occurred before the evidence

Li
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could be submitted to the jury. The motion was seconded by Judge Dowd and passed
by a vote of 6 to 3.

G. Notice Provision.

The Congressional version of Rules 413-415 include notice provisions which
require the prosecution to inform the defense of its intent to introduce extrinsic act
evidence. During the discussion, the Committee considered the issue of whether such
notice should be dovetailed with Rule of Criminal Procedure 16 or adopt the more
generalized notice provision in Rule" 404(b). Judge Crow moved that the 404(b) notice
provision be adopted as a recommended notice provision. The motion was seconded by
Marovich and failed by a vote of 3 to 5, with one abstention. Judge Dowd then moved
that the notice provisions remain as they appear in the Congressional version of the
rules. That motion, which was seconded by Judge Davis, passed by a vote of 8 to 0,
with one abstention.

F
L H. Requirement that Sexual Act Resulted in a Conviction.

The suggestion was made during the Committee's discussion that to be
admissible under the proposed rules, the defendant's prior sexual conduct must have
resulted in a conviction. Several members noted that Rule 404(b) permits non-

L conviction evidence. Ms. Harkenrider moved that the proposed rules should not be
limited to prior convictions. Judge Crow seconded the motion, which carried by a vote

L of7to2.

C I. Timing Requirement.

Finally, the Committee discussed the question of whether any particular
provision should be made for remote sexual conduct, in a manner currently noted in

LI Rule of Evidence 609 for remote convictions. The Committee believed that the
balancing test in Rule 403 would adequately cover the court's consideration of prior
sexual misconduct. Judge Marovich moved that no specific time limits be established
and Judge Crow seconded the motion. It passed by a margin of 7 to 1, with one
abstention.
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IX. CONCLUDING REMARKS; DESIGNATION OF TIME AND
PLACE OF NEXT MEETING -)

Judge Jensen expressed the Committee's gratitude to the New Mexico Supreme
Court for permitting the Committee to use its facilities. He also thanked John Rabiej and
his staff for their excellent support for the meeting.

L.
It was determined that the Committee's next meeting will be held in Washington,

D.C. on April 10th and 11th.

Respectfully submitted, LJ

David A. Schlueter
Professor of Law
Reporter L)

Li
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ADMINISTRATIVE OFFICE OF THEK L. RALPH MOECHAM UNITED STATES COURTS JOHN K. RABIEJDIRECTOR 
CHIEF, RULES COMMITTEE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544 SUPPORT OFFICEAd ASSOCIATE DIRECTOR

December 2, 1994

MEMORANDUM TO JUDGE STOTLER, CHAIRS, AND REPORTERS, ADVISORY
RULES COMMITTEES

L SUBJECT: Legislation Proposed in the "Contract With America" that Affects the
Federal Rules

L I am sending to you rules-related sections from three of the ten bills that form
the House Republicans' "Contract With America." For your information, I am alsor sending to you a memorandum from our Office of Legislative and Public Affairs thatL identifies key issues in all ten bills. In the margins of that memorandum various
committees of the Judicial Conference have been designated to address specific issues.E It is recognized that other committees may have an interest in and should also
comment on these matters.

7 The incoming speaker has pledged to bring to the House floor all ten bills within
the first 100 days of the session. Director L. Ralph Mecham has requested that the
affected Judicial Conference committees consider those parts of the bills that bear on-L their work, so that a coordinated response can be presented by the judiciary.

We have reviewed all ten bills and identified provisions that directly or indirectly
affect the rules. We have also indicated which Advisory Committee would most
probably have the primary interest in responding to individual rules-related provisions
contained in the bills. Below is a brief synopsis of those provisions. The StandingL Committee will also be provided with copies of this memorandum and the rules-related
provisions.

7 Taking Back Our Streets

7 Sections 101 and 105 of Title I of Taking Back Our Streets impose timeL deadlines for filing a writ of habeas corpus. The changes would affect Rule 9 in both
the Rules Governing Section 2254 Cases and the Rules Governing Section 2255
Proceedings. The Advisory Commnittee on Criminal Rules probably should addressL this item, although the Advisory Committee on Civil Rules may also have an
interest in them.

A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY
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Section 103 would directly amend Appellate Rule 22, regarding the issuance of
a certificate of probable cause in habeas corpus proceedings. The Advisory
Committee on Appellate Rules should address this item.

Job Creation and Wage Enhancement Act L
Sections 3401 and 7008 establish for private causes of action in cases attacking

an agency's assessment of health and safety risks and cases challenging an agency's
regulatory impact analysis. Both sections provide a statutory right to, attorney fees for
the prevailing party. In certain whistleblower cases, section 8207 would allow
damages, including attorney, expert witness, and consultant fees. ,

Common Sense Legal Reform Act

Section 101 adds subsection (e) to § 1332 of title 28, United States Code, and
would provide that a prevailing party in a diversity action is entitled to attorney's fees. L
The fees awarded can not exceed the attorney's fees paid by the nonprevailing party
or the reasonable value of services rendered to the nonprevailing party when the
nonprevailing party has a contingent fee arrangement. Under the proposed section the L
court in its discretion could reduce the amount awarded to avoid injustice.

The amendment to § 1332 proposed by the Common Sense Legal Reform Act is
substantially similar to § 102 of the Access to Justice Act, which was introduced by
Senator Grassley in 1992. In May 1992, the Executive Committee of the Judicial
Conference declined to take a position on § 102 and referred the issue to' the Judicial L.
Conference Committee on Court Administration and Case Management (CACM) with
directions to study the availability of fee-shifting as an incentive to filing in the federal
courts. CACM did not undertake the study at that time, because the Access to Justice K
Act became a non-issue.

Senator Grassley resubmitted the proposal in 1993 as section 2 of S. 585, the L
Civil Justice Reform Act of 1993. On a related issue, section 3 of S. 585 proposed
changes to offers ofjudgment. It was studied at length by the Advisory Committee on
Civil Rules as part of the committee's evaluation of Rule 68. The offer of judgment
proposal under section 3 of S. 585, however, was not included in any of the bills in the
"Contract With America."

Section 102 of the Common Sense Legal Reform Act would directly amend
Evidence Rule 702 in two ways. First, opinionevidence based on scientific knowledge
would be inadmissible unless the court determines that such opinion is based on
scientifically valid reasoning and is sufficiently reliable so that its probative'value
outweighs the dangers specified in rule 403. Second, testimony of experts who have
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contingent fee arrangements would be inadmissible. The Advisory Committee onK Evidence Rules should address this matter.

Section 104(b) of the Common Sense Legal Reform Act would directly amendCivil Rule 11(c) by requiring a judge to impose sanctions for violation of Rule 11. Italso provides that sanctions must be sufficient to deter such proscribed conduct and
[ 2 to compensate the parties that are injured. Section 104(b) would permit the court toaward attorney's fees under Rule 11 on the court's own initiative. The Advisory

Committee on Civil Rules should address this matter.

L Section 105 of the Common Sense Legal Reform Act would require a claimant
to give written notice of specific claims and the amount of damages prior to bringinga suit in the United States District Court. Section 104 of the Access to Justice Actcontained a similar provision. The Executive Committee opposed this provision in theAccess to Justice Act, because it lacked empirical data assessing the effectiveness of theKv prior notice requirement as well as its effectiveness. A similar provision was included
in S. 585 introduced by Senator Grassley in 1993. The Advisory Committee onK Civil Rules may want to consider taking a position on this matter.

Title II of the Common Sense Legal Reform Act is similar to S. 1976, PrivateSecurities Litigation Reform Act of 1994 introduced by Senator Dodd. The title wouldrequire courts to appoint a plaintiff steering committee or a guardian to direct lawyersin class actions involving securities. Their powers would include the authority toretain or)dismiss counsel and reject or accept settlement. The title seeks to ensurethat investors, not lawyers, decide whether to bring a suit, whether to settle, and
appropriate lawyers' compensation. Under the title, a plaintiff in whose name the caseis brought must hold either 1% of the securities that are the subject of the litigationor $10,000 of such securities. The title also contains provisions awarding attorneyfees to the prevailing parties in adjudicated cases, prohibiting attorney's fees, andestablishing an ADR framework for private securities litigation.

The Advisory Committee on Civil Rules may wish to consider this item inlight of their long-term and ongoing effort studying Civil Rule 23.

Other provisions in the bill that may have an indirect impact on the rules are:

* Section 106 - Special Procedures for Collateral Proceedings in Capital
Cases (Advisory Committees on Civil and Criminal Rules).

* Section 601 - Admissibility of Evidence Obtained by Search or Seizure(Exclusionary Rule Reform) (Advisory Committee on Evidence
Rules).

L.
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0 Section 701 - Stopping Abusive Prisoner Lawsuits (Advisory
Committee on Civil Rules).

John K. Rabiej

Attachments

cc: Standing Committee
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I: PORTANT AND URGENT

ADMNSTRATIvE jFFICE OF THE
L RALPH MECHAM UNITD STATES COURTS

CLARENCE A, LEE| JR WASHINGTON. D.C 20544
ASSOCLATE D4CTOR

November 22, 1994

MEMORANDUM TO THE FOLLOWING JUDICIAL CONFERENCE COMMITTEE
CHAIRMEN:

L
HONORABLE RICHARD S. ARNOLD

7 HONORABLE MARYANNE TRUMP BARRY
Is HONORABLE ROBERT C. BROOMFIELD

HONORABLE GUSTAVE DIAMOND
HONORABLE JULIA S. GIBBONS
HONORABLE STANLEY MARCUS

* HONORABLE PHILIP M. PRO
HONORABLE ALICEMARIE H. STOTLERK HONORABLE ANN C. WILLIAMS

SUBJECT: "Contiact with America" (ACTION REQUESTED)

Attached is a copy of the House Republicans' *Contract with
America", as well as ten implementing bills identified on pages
two through four of the contract. As indicated in the attached
article from The Washington Post of November 20, 1994, incomingL Speaker Newt Gingrich has pledged to implement the eight
administrative reforms (on pages one and two of the contract)
immediately after the 104th Congress convenes. He has also

i pledged to bring to the House floor all ten of the draft bills
within the first 100 days of the session. In addition, House GOP
leaders hope to codify subsequently the administrative reforms in
statute. The purpose of this memorandum is to request that you

L consider relevant portions of the "Contract" at the winter
meetings of the committees you chair.

The first administrative principle, to *require all laws
that apply to the rest of the country also apply equally to the
Congress," includes the substance of the Congressional
Accountability Act, H.R. 4822, which passed the House in the
103rd Congress. Were H.R. 4822 applied to the federal judiciary,
it would impose upon the courts numerous laws such as Title VII
of the Civil Rights Act, the Fair Labor Standards Act, the

X Occupational Safety and Health Act, the Freedom of Information
Act, and the Privacy Act.

rat1L In order for the judiciary to be prepared to respond in the
event that Congress were to consider including the Third Branch

LXF W~taA TRADMON OF SERVICE TOTEfiFEDERALJUDICARY:
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within the scope of these laws, the Judicial Resources Committee m

will be considering the proposed Congressional Accountability Act
at its December meeting. Since the Freedom of Information Act
and the Privacy Act fall within the jurisdiction of the Court
Administration and Case Management Committee, the Resources ,
Committee would no doubt appreciate receiving the Court
Administration and Case Management Committee's suggestions with
regard to those two statutes. Likewise, the Security, Space and
Facilities Committee may have viewson the Americans with V
Disabilities Act, the Rehabilitation Act and OSHA. The eighth
administrative principle, to implement *zero base-line budgeting" 7
will, of course, be of interest to the Budget Committee.

With regard to the ten legislative proposals, I have
attached a memorandum prepared by our Legislative and Public
Affairs Office which lists the issues of ,j,'potential interest to
the federal judiciary. Committees with principle jurisdiction
over the sections are identified. oAwever, 'particularly with
regard to the "Taking Back Qur Stre tsar At and the "Common Sense A
Legal Reform Act", jurisdiction.,amongp comittees is overlapping.
For example, the Defender ServicesiCommittee willhlikely have
comments on a number of the isues presented in the "Taking BackL

*Taking Back Our Streets Adt-, a ur et take the lead
on the "Common Sense Legal Refor Aticornating a
comprehensive response for the budi ci+!.

I recognize that this is short notice for consideration at
your winter meetings; nevertheless,' the, election results have
escalated the "Contract with America" to'1 the top of the
legislative agenda, at least in the House. If the judiciary's
views are to be heard, they will need t& be'badvanced soon or C

events may render them moot.;

Attachments

cc: Mr. Joseph Bobek
Mr. Gerald Thacker
Mr. Ted Lidz F
Ms. Myra Howze Shiplett L
Ms. Charlotte Peddicord
Ms. Karen Kremer C
Mr. Thomas Hnatowski
Mr. Peter McCabe
Mr. John Rabiej
Mr. Abel Xattos
Ms. Eunice Jones
Mr. David Adair



As Republican Members of the House of Representatives and as citizens
seeking to join that body we propose not just to change its policies, but even moreimportant, to restore the bonds of trust between the people and their elected

l representatives.

7That is why, in this era of offiidal evasion and. posturing, we offer instead a
L detailed agenda for national renewal, a written commitment with no fine print.

r- 7his years electfion offers the chance, after four decades of one-party control,L to bring to the House a new majorty that v&al transform the way Congress works.
MThat historic change would be the end of government that is too big, too intrusive,L and too easy wvTh the publecs money. It can be the beginning of a Congress thatrespects the values and shares the flaith of the American family.

r Like Lincoln, our first Repubrican president, we intend to act wh firrness in
the right, as God gives us to see the light, To restore accountability to Congress.
To end its cycle of scandaland disgrace. To make usallproud again of the way freepeople govern themsehes.

r On the first day of the 104th Congress, the new Republican majority willimmediately pass the following major reformns, aimed at restoring the faith and
trust of the American people in their government:

FIRST, require all laws that apply to the rest of the country also apply
equally to the Congress;

SECOND, select a major, independent auditing firm to conduct a
comprehensive audit of Congress for waste, fraud or abuse;

THIRD, cut the number of House committees, and cut committee staff by
one-third;

FOURTH, limit the terms of all committee chairs;

L FIFTH, ban the casting of proxy votes in committee;

E SIXTH, require committee meetings to be open to the public;

SEVENTH, require a three-fifths majority vote to pass a tax increase;
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EIGHTH, guarantee an honest accounting of our Federal Budget by
implementing zero baseline budgeting.

Thereafter, within the first 100 days of the 104th Congress, we shall bring
to the House Floor the following bills, each to be given full and open debate,
each to be given a clear and fair vote and each to be immediately available this
day for public inspection and scrutiny.

.,
1., THE FISCAL, RESPONSIBI1LITYACT

A balanced budget/tax limitation amendment and a legislative line-
item veto to restore fiscal responsibility to an out-of-control
Congress, requiring them to live under the same budget constraints
as families and businesses.

2. THE TAKING BACK OUR STREETS ACT

An anti-crime package including stronger truth-in-sentencing,
good faith' exclusionary rule exemptions, effective death penalty

provisions, and cuts in social spending from this summers "crime'
bill to fund prison construction and additional law enforcement to
keep people secure in their neighborhoods and kids safe in their
schools.

r
3. THE PERSONAL RESPONSIBILITY ACT LJ

Discourage illegitimacy and teen pregnancy by prohibiting welfare 1to minor mothers and denying increased AFDC for additional
children While on welfare, cut spending for welfare programs, and
enact a tough two-years-and-out provision with work requirements K
to promote individual responsibility.

4. THE FAMILY REINFORCEMENT ACT

Child support enforcement, tax incentives for adoption,
strengthening rights of parents in their children's education,
stronger child pornography laws, and an elderly dependent care
tax credit to reinforce the central role of families in American
society. L
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5. THE AMERICAN DREAM RESTORATION ACT

A $500 per child tax credit, begin repeal of the marriage tax
penalty, and creation of American Dream Savings Accounts toprovide middle class tax relief.

6. THE NATIONAL SECURITY RESTORATION ACT

No U.S. troops under U.N. command and restoration of theessential parts of our national security funding to strengthen ournational defense and maintain our credibility around the world.

L 7. THE SENIOR CITIZENS FAIRNESS ACT

Raise the Social Security earnings limit which currently forces
seniors out of the work force, repeal the 1993 tax hikes on SocialSecurity benefits and provide tax incentives for private long-termcare insurance to let Older Americans keep more of what they haveearned over the years.

8. THE JOB CREATION AND WAGE ENHANCEMENT ACT

Small business incentives, capital gains cut and indexation, neutralcost recovery, risk assessmentlcost-banefit analysis, strengtheningthe Regulatory Flexibility Act and unfunded mandate reform tocreate jobs and raise worker wages.

L 9. THE COMMON SENSE LEGAL REFORM ACT

'Loser pays laws, reasonable limits on punitive damages andreform of product liability laws to stem the endless tide of litigation.

10. THE CITIZEN LEGISLATURE ACT

A first-ever vote on term limits to replace career politicians with
£6- citizen legislators.

r~~~~~~~



Further, we will instruct the House Budget Committee to report to the floor
and we will work to enact additional budget savings, beyond the budget cuts
specifically included in the legislation described above, to ensure that the
Federal budget deficit will be less than it would have been without the
enactment of these bills. -n

Respecting the judgment of our fellow citizens as we seek their mandate for
reform, we hereby pledge our names to this Contract with America. 7

Name State/District E

L

LI
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ADMINISTRATIVE OFFICE OF THE UNITED STATES COURTS

Memorandum

DATE: November 17, 1994

K FROM: <:gM Mark W. Braswell, Counsel, Office of Legislative and Public Affairs

SUBJECD. Issues of Interest in the "Contract with America"

TO.: Karen K. Siegel, Assistant Director, Judicial Conference Executive
Secretariat

THRU: Atn Assistant Director, Office of Legislative
: ~~~~~~and

Below is a listing of issues of potential interest to the federal judiciary in the
L. House Republicans' "Contract with America," which was announced on September 27,

1994. I hope that this preliminary information will assist you in committee assignments.

The contract indicates that within the first 100 days, the Republicans intend to
bring to the House floor ten bills for "full and open debate, each to be given a clear andL fair vote...." Following are the issues identified from these bills:

1. The Fiscal Responsibility Act
>fdget * Implicates the federal budget (Balanced budget amendment to the
L. Constitution and line item veto.)

2. The Taking Back Our Streets Act
* Reforms habeas corpus, including the following changes:

r - limits the period for filing writ of habeas corpus following final
judgment of a state court;

all - revises the authority of appellate judges to issue certificates of
'.d/State probable cause for appeal in habeas corpus and federal collateral

relief proceedings;
- provides federal courts with additional discretion to deny habeas

corpus applications despite a prisoner's failure to exhaust state
remedies;

- limits the period in which a federal prisoner may file for collateral
remedy, and

L - prescribes special procedures for collateral proceedings in capital
cases.

(Pages 3-11.)
Lim. Law Revises federal death penalty procedures. (Pages 11-12.)
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Crim. Law * Imposes mandatory minimums for use, possession, or carrying of a fiream
or destructive device during a state crime of violence or state drug

trafficking crime. (Tracks the "D'Amato amendment") (Pages 12-14.) Lj
Crim. Law/ * Establishes mandatory restitution for all federal crimes and includes a

Magis. Judges provision specifically providing that restitution issues may be referred to a 7

"magistrate or special master for proposed findings of fact and L
recommendations.' Dramatically expands what may be included in an
order of restitution and revises the procedures for the issuance of such
orders and their enforcement (Pages 14-17.)

C Requires each state to enact "truth in sentencing" laws (providing that each
prisoner must serve at least 85 percentof his or her sentence) in order for
that state to be eligible for exte pioi construction grants. (Pages 25-

Crim. Law * Expands and codifies the "good faith" exception to the fourth amendment 7
exclusionary rule. (Page 28-29.)

* Imposes additional limitations on the rights of prisoners to bring civil rights
Fed/State actions in federal courts by amending exhaustion, frivolous actions,

modification of required minimum standards, and proceedings in forma
pauperis. (Pages 29-30.)

Crim. Law Expands the power of federal courts to order deportation of criminal aliens
as part of sentencing for aggravated felony convictions and dramatically
Gpands the number of offenses conlstituting aggravated felonies for such
purposes. (Pages 30-38.) ^

3. The Personal Responsibility Act
Fed/State * Establishes judicial review of the disqualification of food businesses from LJ

participation in a food coupon program and also provides for judicial
review of the imposition of related civil money penalties. (Pages 37-40.)

Crim. Law 0 Creates new crimes related to misuse of food coupons. (Pages 40-41.) , J

4. The Family Reinforcement Act

Crim. Law 0 Increases penalties for use of a computer in sexual crimes against children.
(Page 5.)

Crim. Law 0 Establishes a mandatory minimum sentence for prostitution of children. C

(Page 5.)
Crim. Law * Amends the sentencing guidelines relating to prostitution of children.

(Page 5.)
Crim. Law 0 Increases the penalty for sexual abuse of a minor. (Page 5.)

Crim. Law 0 Increases the penalty for sexual abuse of a ward. (Page 5.)
Fed/State 0 Amends provisions governing the civil enforcement of child support orders.

(Pages 6-7.) _

L
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5. The American Dream Restoration Act
L * No apparent judiciary-related issues.

6. The National Security Restoration Act
L * ~0 No apparent judiciary-related issues.

7. The Senior Citizens Fairness ActV E * No apparent judiciary-related issues. -

8. The Job Creation and Wage Enhancement Act
[Fed/State * Creates a civil cause of action for violations of Title III, the "Risk

Communication Act of 1995," which, in general, requires risk assessments
by executive branch agencies to explain scientific findings affecting
regulatory strategies. (The court may award a prevailing plaintiff
reasonable attorney's fees as part of the costs.) (Page 24).

Fed/State 0 Repeals the bar to judicial review of chapter 6 ("The Analysis of
Regulatory Functions") of title 5, United States Code. (Page 43.)

,Fed/State * Creates a civil cause of action for a violation of Title VI, the
I "Administrative Procedure Reform act of 1995." (The court may award a
L . prevailing plaintiff reasonable attorney's fees as part of the costs.) (Page
r- 48.)
Led/State * Creates a civil cause of action for any person injured or threatened by aprohibited regulatory practice. Establishes federal question jurisdiction for

these "citizen suits" in district court. (Page 51.)
Fed/State 0 Allows any person who has reason to believe that any employee of any

agency has engaged in a prohibited regulatory practice to request the
Special Counsel to investigate. (Page 52.)

!ed/State 0 Bars judicial review of Title X the 'Federal Mandate Accountability and
Reform Act of 1995." (Page 68.)

L 9. The Common Sense Legal Reform Act
[actual bill title: "Common Sense Legal Reforms Act of 1995"J

ACH * Requires a district court in diversity cases to award an attorney's fee to a
prevailing party. (Page 2.)

Rules 0 Amends Rule 702 of the Federal Rules of Evidence (opinion testimony).
71 (Page 2.)
wed/State * Reforms product liability law, including limitations on punitive damages

and providing for several liability only for noneconomic damages. (Pages
3-6.)

eACH 0 Notes that it is the "sense of the Congresse that each state should require
attorneys to disclose to clients who are subject to a contingency fee
agreement the actual services performed and the number of hours
expended. (Page 6.)



Issues in "Contract with America" Page 4

Rules Amends Rule 11(c) of the Federal Rules of Civil Procedure (attorney
sanctions). (Page 6.)

CACH * Establishes notice requirements before commencement of a civil action. FJ
(Pages 6-8.)

Fed/State 0 Amends the Rules of the House of Representatives to require that each L
committee report include: whether the bill preempts state law; whether
the bill has retroactive applicability; whether the bill creates any private
cause of action and, if so, a description of that relief and the terms and
conditions for awarding attorneys fees, if any, and whether the bill is L
applicable to the federal government or any of its agencies. (Page 8.)

Fed/State 0 Reforms private securities litigation and includes provisions that relate to:
- 6 ltguardian ad litem and class action steering committees;

in- additional amendments to class actions (e.g., awards of attorneys'
fees, settlement discharge);

- rbarring the receipt of referral fees;
- new requirements for securities fraud actions;
- ,e~sbtblishment of "safe harbor", for predictive statements;
- alternative dispute resolution procedures; and
- 'lan amendment to RICO. 1

(Pages 9-18.) L
10. The Citizen Legislature Act

* No apparent judiciary-related issues.

In addition to proposing the above ten bills, the "Contract with America" states
that the Republicans will pass eight 'major reform" measures on the first day of the next
Congress. Although no detailed language was released along with the contract relating
to these internal reforms, they touch upon the following additional topics of potential
interest to the judiciary:

* Application of labor (workplace) laws to Congress. (Relates to the
Congressional Accountability Act.)

* Implementation of zero, base-line budgeting. r
cc: L. Ralph Mecham L

B
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The Taking Back Our Streets Act

L.
104TH CONGRESS xT

1ST SESSION -
H~~~~~~~. R .

IN THE HOUSE OF REPRESENTATIVES

House Republicans will introduce the following bill

fli

L A BILL
L To Control crime.

1 Be it enacted by the Senate and House of Rmsentatives of the United
2 States of America in Congress assemblo4

3 SECTION L SHORT TITLE; TABLE OF CONTENTS.
4 (a) SHORT TIThE.-This Act may be cited as the -Taking Back Our
5 Streets Act of 1995",
6 (b) TABLE OF CONmTS.-The tabe of contents is as follows:

L. See. 1. S Shot Utle tableof oantmt
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TITLE I-EFFECTIIVE DEATH PENALTY

Subtitle A-Habeas Corpus Reform

CHAPTER 1-POST CO.NVICTON PETITIONS: GE.NXER HABEAS CORnMS REFORM
Sec. 101. Period of limitaion for filing writ of habeas corpus following final judgment of a

State courtn
See. 102. Authority of appellate judges to issue certificates of probable cause for appeal in

habeas corpus and Federal collateral relief proceedings.
See. 10W. Coeormitrig ameendment to the rules o~f appellate proeue. L,,
See. 104. IDiscretion to dey habeas corpus application despite fahire to exhaust State rem-

edies.
Sec. 105. Period of limitation for Federal prisoners filing for collateral remedy.

CHAraR 2-SPEsciL Psocmurms FOR COLIATEFAL PROCEEDINGS IN CAPITAL CASES
See. 106. Death penalty litigation procedures

CuAFTE 3-FrDINo POR LITIGON OF FEDERAL HABEAS CORPVS PETITIONS IN 7
CAPITAL CASES

Sec. 107. Funding for death penalty proacutions.

Subtitle B-Federal Death Penalty Procedures Reform
See. 111. Federal death penalty procedure reform.

TITLE fl-DETERRING GUN' CR1IES
See. 201. Mandatoriv prison terms for use, pssession, or earrying of a firearm or destructive

device during a State crime of violence or State drug trafficking crime.
TITLE M-M-ANDATORY VICTIM RESTITUTION

Sec. 301. Mandatory restitution and other provisions

TITLE IV-LAW ENFORCEMENT BLOCK GRANTS
See. 401. Block grant program.

TITLE V-TRUTH IN SENTENCLNG GRANTS
Sec. 501. Truth in sentencing grant program * 7

TITLE VI-EXCLUSIONARY RULE REFORM
See. 601. Admissibility of certain evidence.

TMILE VI-STOPPING ABUSIvE PRISONER LAWSUITS
Sec. 701. Exhaustion requirement.
Sec. 702. Frivolous aetion
See. 703. Modification of required minimum standards.
See. 704. Proceedings in forma pauperis.

TITLE VyII-STREAMINING DEPORTATION OF CRMINAL ALIENS
Sec. 801. Expansion of deinition of Aggravated feony.
See. 802. Deportation procedures for certain criminal aliens who are not permanent residents.
See. 803. Judicial deportation.
Sec. 804. Restrieting defenses to deportation for certain criminal aliens.
See. 805. Enhancing penalties for failing to depart, or reentering, after final order of deporta-

tion.
See. 806. Miscellaneous and technical changes
See. 807. Criminal alien trading center.

TITLE IX-AM&NDM.ENTS TO VIOLENST CRIE CON'TROL AND LAW
ENFORCEMENT ACT

See. 901. Deletion or replacement of programs

L

jI
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I ,TITLE I-EFFECTIVE DEATH PENALTY
2 Subtitle A-Habeas Corpus Reform

i. 3 CHAPTER 1-POST CONVICTION PETITIONS: GENERAL
4 HABEAS CORPUS REFORM

5 SEC. 101. PERIOD OF LIMITATION FOR FILING WRIT OF HABEAS COR.
L 6 PUS FOLLOWING FINAL JUDGMENT OF A STATE COURT.

7 Section 2244 of title 28, United States Code, is amended by adding
8 at the end the following:

9 "(d) A one-year period of limitation shall apply to an application for
10 a writ of habeas corpus by a person in custody pursuant to the judgment
11 of a State court. The limitation period shall run from the latest of the fol-
12 lowing times:

L 13 "(1) The time at which State remedies are exhausted.
14 "(2) The time at which the impediment to filing an application
15 created by State action in violation of the Constitution or laws of the
16 United States is removed, where the applicant was prevented from flu-
17 ing by such State action.
18 "(3) The time at which the Federal right asserted was initially
19 recognized by the Supreme Court, where the right has been newly rec-
20 ognized by the Court and is retroactively applicable.
21 "(4) The time at which the factual predicate of the claim or claimsL.
22 presented could have been discovered through the exercise of reasonable
23 diligence.".-

L 24 SEC. 102. AUTHORrrY OF APPELLATE JUDGES TO ISSUE CERTIFI-
25 CATES OF PROBABLE CAUSE FOR APPEAL IN HABEAS
26 CORPUS AND FEDERAL COLLATERAL RELIEF PROCEED

L 27 INGS.
28 Section 2253 of title 28, United States Code, is amended to rad as
29 follows:

30 i2253. AppealK 31 "(a) In a habeas corpus proeeding or a proceeding under section 2255
32 of this title before a circuit or district judge, the final order shall be subject
33 to review, on appeal, by the court of appeals for the circuit where the pro.
34 ceeding is had.
35 "(b) There shallbe no right of appeal from such an order in a proceed-
36 ing to test the validity of a warrant to remove, to another district or place

LI 37 for commitment or trial, a person charged with a criminal offense against
38 the United States, or to test the validity of his detention pending removal
39 proceedings.
40 "(e) An appeal may not be taken to the court of appeals from the final
41 order in a habeas corpus proceeding where the detention complained of
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1 arises out of process issued by a State court, or from the final order in a

2 proceeding under section 2255 of this title, unless a circuit justice or judge
3 issues a certificate of probable cause.".

4 SEC. 103. CONFORMING AMENDMENT TO THE RULES OF APPELLATE
5 PROCEDURE.

6 Federal Rule of Appellate Procedure 22 is amended to read as follows: K

7 ,, l: 's"RULE 22

8 "HABEAS CORPUS AND SECTION 2255 PROCEEDINGS

9 "(a) APPLICATION FOR AN ORIGINAL WRIT OF HABEAS CORPUS.-An

10 application for a writ of hbes orpus shall be made to the appropriate dis-
11 trict court. If application is made to a circuit judge, the application will or- .

12 dinarily be transferred to the appropriate district court If an application L

13 is made to or transferred to the district court and denied, renewal of the
14 application before a circuit judge is not favored; the proper remedy is by L
15 appeal to the court of appeals from the order of the district court denying
16 the writ.

17 "(b) NECESSITY OF CERTFICAmT OF PROBABLE CArSE FOR AP-

18 pEA.t-In a habeas corpus proceeding in, which the detention complained
19 of arises out of process issued by aState courttand in a motion proceeding '

20 pursuant to section 2255 of title 28, Unitedi States Cod;)an appeal by the

21 applicant or movant may not -proceed unless a circuit judge issues a certifi -
22 cate of probable cause. If a requestfor a certificate of probable cause is KL
23 addressed to the court of appeals, it shall be deemed addressed to the judges

24 thereof and shall be considered by a circuitjudge or judges as the eourt 1,

25 deems appropriate. If no express request for a certificate is filed, the notice
26 of appeal shall be deemed to constitute a request addressed to the judges K

27 of the court of appeals I an appeal is taken by a State or the Government L
28 or its representative, a certificate of probable cause is not required.".

29 SEC. 104. DISCRETION TO DENY HABEAS CORPUS APPLICATION DE-
30 SPITE FAILURE TO EXHAUST STATE REMEDIES. Lj

31 Section 2254(b) of title 28, United State Code, is amended to read as

32 follows: '

33 "(b) An application for a writ of habeas corpus in behalf of a person
34 in custody pursuant to the judgment of a State court shall not be granted 7
35 unless it appears that the applicant has exhausted the remedies available

36 in the courts of the- State, or that there is either an absence of available
37 State corrective process or the existence of circumstances rendering such
38 process ineffective to protect the rights of the applicant. An application may

39 be'denied on the merits notwithstanding the failure of the applicant to ex- i
40 haust the remedies available in the courts of the State.".

rK
L.
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I SEC. 105. PERIOD OF LIMITATION FOR FEDERAL PRISONERS FILINGL 2 FOR COLLATERAL REMEDY.
3 Section 2255 of title 28. United States Code, is amended by striking
4 the second paragrph and the penultimate paragraph thereof, and by adding

LK 5 at the end the following new paragraphs:
6 "A two-year period of limitation shall apply to a motion under this see-
7 tion. The limitation pmerod shall run from the latest of the following times:
8 "(1) The time at which the judgment of convietion becomes final.

-m 9 "(2) The time at twhich the 'impediment to making a motion cre-LI 10 ated by governmental action in violation of the Constitution or laws of
11 the United States is removed, where the movant was prevented from
12 making a motion by such governmental action.
13 "(3) The time at which the right asserted was initially recognized

- 14 by the Supreme Court, where the right has been newly recognized by,. ., 15 the Court and is retroactively applicable.
16 "(4) The time at which the factual predicate of the laimn or laims
17 presented could have been discovemed though the exercise of reasonable
18 diligence.".
19 CHAPTER 2-SPECL4,L PROCEDURES FOR COLLATERAL

K 20 PROCEEDINGS IN CAPITAL CASES
21 SEC. 106. DEATH PENALTY LITIGATION PROCEDURES.

22 (a) IN GE .- Title 28, nited States Code, is amended by insert-
23 ing the following new chapter after ,chater 153:
24 "CHAPTER 154-SPECLL 'HABEAS CORPUS
25 PROCEDURES IN CAPITAL CASES -

"See.
1 "2256. Prisoners in State costody bect to capital sentenee appointment of etansel; require-, iment of rule of court or atatute proeedures for appointment

"2257. Mandatory sta of caution; uration;lis on stas, of ecftion; sueeve" h pet-
%ioV&K "2258. Fng of habeas orpus petition; time rerents; tolling Mru."2259. Evidentia bewing; scope of Federal review; distriet eort abudieatio.

"2260. Certi~ate of proable cause inapplicable.
"I2261. Appheation to State unitarv review proeera.
"2262. imitation periods for dpterminiW petitions
"2263. Rule of eonstcion

26 1J2256. Prisoners in State custody subject to capital sen-
27 tence; appointment of counsel; requirement of rule
28 of court or statute; ,procedures for appointment
29 "(a) This chapter shall apply to cases arising under section 2254K 30 brought by prisoners in State custody who are subject to a capital sentence.

_ 31 It shall apply only f the provisions of subsections (b) and (c) are satisfied.
32 "(b) This chapter is applicable if a State establishes by rule of its court
33 of last resort or by statute a mechanism for the appointment, compensation
34 and payment of reasonable litigation expenses of competent counsel in State
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1 posteonviction proceedings brought by indigent prisoners whose capital con-
2 victions and sentences have been upheld on direct appeal to the court of last
3 resort in the State or have otherwise beeome final for State law purposes. :7
4 The rule of court or statute must ,provide standards of ,competency for the

5 appointment of such counsel.

6 "(c)' Any mechanism for the appointment compensation and reimburse-
7 ment of counsel as provided in subsection (b) must offer counsel to all State
8 prisoners under capital sentence and must provide ,for the entry of an order
9 by a court of record. (1) appoint one or more counsel to represent the [7

10 prisoner upon a findnthat the prisoner is indigent and accepted the offer
11 or is unable competently to decidemwether to accept ,or rwject the offer, (2) LI
12 finding, after a e ifnecessry, that the prisoPer rzected the offer of
13 counsel 'and e te desi with nunderstanding of its legal con-

14 sequenc* or (3 Upon a finding that
15 the prisoner is not indient.

16 i(d) No co l ed pipsuant tObsections (b) and (c) to rep-
17 resent a State p'soner unde capital sentence Ohall have previously rep-
18 resented the prisoner Lat tior on direct appeal in the case for which the
19 appointment is made the prisoner and counsel expressly request con- UL

20 tinned representation.

21 "(e) The ine or incompetnce of counsel during State or L
22 Federal collateral p it prcedingsin a capital case shall not be
23 a ground for relief in a p oedigarigunder section 2254 of this chap.
24 ter. This limitation s pel appoiintment of different counsel, J
25 on the court's own motin or at te request of the prisoner, at any phase
26 of State or Federal postconviction proceeding on the basis of the ineffec. [-
27 tiveness or incompetenceof s in sc p.
28 "§2257. Mandatory stay of execution; duration; limits on
29 stays of teecution successive petitions [I
30 "(a) Upon the enty in the apppiate State court of record of an
31 order under section 2256(c), a waant or order sett an execution date
32 for a State prisoner shall be stayed upon application to any court that
33 would have jurisdiction over any proceedin filed under section 2254. The
34 application must recite that te tate invoked the conviction review
35 procedures of this chapter nd that thes uled execution is subject to
36 stay.

37 f(b) A stay of exeution, granted pursuant to subsection (a) shall expire
38 if-

39 "(1) a State prisoner fails to file a habeas corpus petition under
40 section 2254 within the time requied in section 2258, or fails to make
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1 a timely application for court of appeals review following the denial of

2 such a petition by a district court;

3 "(2) upon completion of district court and court of appeals review

4 under section 2254 the petition for relief is denied and (A) the time

L 5 for filing a petition for certiorari has expired and no petition has been
6 filed, (B) a timely petition for certiorari was filed and the Supreme
7 Court denied the petition; or (C) a timely petition for certiorari was
8 filed and upon consideration of the case, the Supreme Court disposed

9 of it in a manner that left the capital sentence undisturbed; or,

10 "(3) before a court of competent jurisdiction, in the presence of
11 counsel and after having been advised of the consequences of his deei-
12 sion, a State prisoner under capital sentence waives the right to pursue

13 habeas eorpus review under section 2254.

14 "(c) If one of the conditions in subsection (b) has occurred, no Federal
15 court thereafter shall have the authority to enter a stay of execution or
16 grant relief in a capital case unless-

17 "(1) the basisfor the stay and request for relief is a claim not
i 18 previously presented in the State or Federal courts

19 "(2) thefaffire to raise the claim is (A) the result of State action

L 20 in violation of the Constitution or laws of the United States, (B) the
21 result of the Supreme Court reeognitioz of a new-Federal right that
22 is retroate applicable; or (C) based on a factual predicate that

L 23 could not have been discovered through the exereise! of reasonable dili-

24 gence in time to present the claim for State or Federal postconviction

25 review and

26 "(3) The facts underlying the claim would be sufficient to estab-

27 lish by clear and convincing evidence that but for constitutional error,
28 no reasonable fact finder would have found the petitioner guilty of the
29 underlying offense or eligible for the death penalty under State law.

30 "(d) Notwithstanding any other provision of law, no Federal district
31 court or appellate judge shall have the authority tX enter a stay of exeea -

32 don, issue iunetive relief, or grant any equitable or other relief in a capital

33 case on any succesive habeas petition (or other action which follows the
34 final determination of a first habeas corpus petition) unless the court firstr 35 determines the petition or other action does not constitute an abuse of the
36 writ. This detenrination shall be made only by the district judge or appel-
37 late panel who adjudicated the merits of the original habeas petition (or to
38 the district judge or appellate panel to which the ease may have been subse-
39 quently assigned as a result of the unavailability of the original court or
40 judges). In the Federal eourts of appeal, a stay may issue pursuant to the
41 terms of this provisionlonly when a majority of the original panel or major-
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I ity of the active judges determines the petition, does not constitute an abuse
2 of the writ.

3 "§ 2258. Filing of habeas corpus petition; time requirements;

4 tolling, rules
5 "Any, petition for habeas eorpus relief under section 2254 must be filed
6 in the appropriate district court within one hundred and eighty days from
7 the iling ,i the approprite State court of record iof an order under section
8 2256(c).,, The timejrequirements established by, this section shall be tolled-
9 ,"(1) from the datethat a, petition for certiorari is filed in the Su-

10 preme Court untilthe date of final disposition, of the petition if a State
11 prisoner files the petition to secure review by the Supreme Court of the '7
12 affirmance of a capital sentence on direct review by the court of last
13 resort of the State or other finalS,$tate eourt 'decision on direct review;
14 "(2) during,,anyperiodin which a State prisoner under capital
15 sentence has a property filed request for, postconviction review pending
16 before a State court of competentjurisdiction; if all State fiing rules

17 are met in a timely, manner, this period sha4run continuously from
18 the date that the State prisoner initially files fo'r posteonviction review
19 until final disposition of the case by the highst pourt of the State, but
20 the time requirementsi established by this section are not toiled during
21 the pendency of a petition for certiorari before the Supreme Court ex- 7
22 eept as provided in paragraph (1); and
23 '"(3) during an additional period, not to exceed sixt days, if (A)

24 a motion for an extension of time is filed in the Federal district court L

25 that would have proper jurisdiction over, the ase upon the filing of a
26 habeas corpus petition under section 9254; and (B) a showing of good

27 cause is made for the failure tofle the habeas corpus petition within
28 the time period established by this-section.
29 "§2259. Evidentiary heaujngs; scope of Federal review-, dis-

30 trict court adjudication

31 "(a) Whenever a State prisoner under a capital sentence files a petition
32 for habeas corpus relief to which this chapter applies, the district court
33 shall-

34 1"(1) determine the sufficiency of the record for habeas corpus m-
35 view based on the claims actually presented and litigated in the State
36 courts except when the prisoner ean show that the failure to raise or
37 develop a claim in the State courts is (A) the result of State, action
38 in violation of, the Constitution or laws of the United States; (B) the
39 result of the Supreme Court recognition of a new Federal right that K
40 is retroactively applicable; or (C) based on a factual predicate that
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7 I could not have been discovered through the exercise of reasonable dili-
2 gence in time to present the claim for State postconvietion review; and
3 "(2) conduct any requested evidentiary hearing necessary to com-

|., 4 plete the record for habeas corpus review.
5 "(b) Upon the development of a complete evidentiary record, the dis-
6 trict court shall rile on the claims that are properly before it.
7 I§ 2260. Certificate of probable cause inapplicable

irn 8 "The requirement of aLcertificate of probable cause in order to appeal
9 from ,the distrct court to the court of appeals does not apply to habeas eor-

10 pus case subject to the provisions of this chapter-except when a second or
11 successive petition is led.
12 "§ 2261. Application to State unitary review procedure

r 13 "(a) For purposes of this section, a 'unitary review' procedure means
14 a State procedure that authorizes a person under sentence of death to raise,
15 in the course of direct review of the judgment, such claims as could be
16 raised on collateral attaek The provisions of this chapter shall apply, as
17 provided in this section, in relation to a State unitarypreview procedure if
18 the State establishes by rule of its court of last resort or by statute a mech-
19 anism for the appointment, eompensation and payment of reasonable, litiga-
20 tion expenses of, competent counsel in the unitary, reviewproceeding, in-.
21 eluding expenses relating to the litigation of collateral claims in the proceed-
22 ings. The rule of court or statute must provide standards of competency for

-? 23 the appointment of such counsel.
L 24 "(b) A unitary review procedure, to qualify under this section, must in-

25 elude an offer of counsel following trial for the purposeof representation
26 on unitary review, and entry of an order, Os provided in section 2256(c),
27 concerning appointment of counsel or waiver or denial of, appointment of
28 counsel for that purpose. No counsel appointed to represent the prisoner in
29 the unitary review proceedings shall have prviously represented the pris-
30 oner at trial in the case for which the appointment is made unless the pris-
31 oner and counsel expre$ssy request continued representation.
32 "(e) Sections 2257, 2258, 2259, 2260, and 2262 shall apply in relation
33 to cases involvinga sentence of deat from law State -having, a unitary re,

L 34 view procedure that qualifies under this section. References to State 'post-
35 conviction review and 'direct review in those sections shal be understood

7 36 as referring to unitary review under the State proeedure. The references in
37 sections 2257(a) and 2258 to 'an order under section 2256(c)' shall be un-
38 derstood as referring to the post-trial order under subsection, (b) concerning

L 39 representation in 'the unitary review proceedings, but if a transcript of the
40 trial proceedings is unavailable at the time of the filing of such an order
41 in the appropriate State court, then the start of the one hundred and eighty
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I day limitation period under section 2258 shall be deferred until a transcript

2 is made available to the prisoner or his counsel.

3 "§'2262. Limitation periods for determining petitions

4 "(a)(1) A Federal district court shall determine such a petition or mo-

5 tion within 60 days of any argument heard on an evidentiar hearing, or Li
6 where no evidentiary hearing is held, within 60 days of any final argument

7 heard in the case.

8 "(2)(A) The court of appeals shall' determine any appeal relating to

9 such a petition or'motion within 90 day after the filing of any reply brief

10 or within 90 days after such reply brief would be due. For purposes of this Li

11 provision, any reply brief shall be due within 14 days of the opposition brief.

12 "(B) The court of appeals shall decide any petition for rehearing and

13 or request by an appropriate judge for rehearing en bane within 20 days

14 of the filing of such a petition or request unless a responsive pleading is

15 required in which case the court of appeals shall decide the application with-

16 in 20 days of the filing of the iresponsive pleading. If en bane consideration

17 Jis granted, the en bane court shall determine the appeal within 90 days of L

18 the decision to grant such consideration.

19 "(3) The time limitations contained in paragraphs (1) and (2) may be

20 extended only once for 20 days, upon an express good cause finding by the

21 court that the interests of justice warrant such a one-time extension. The

22 specific grounds for the good cause finding shall be set forth in writing in ]

23 any extension order of the court.

24 "(4) Since the matters under paragraphs (1) and (2)(A) are to be ban-

25 dled on a priority basis, the time from filing of the petition or motion to L
26 final argument (under paragraph (1)) or of the notice of appeal to the hear-

27 ing of the appeal (under paragraph (2)(A)) shall not exceed 4 months, un- L
28 less exceptional circumstances require a longer period. Where such time pe- -

29 riod exceeds 4 months in any petition or motion (under paragraph (2)(A)),

30 the court shall set forth in writing the exceptional circumstances causing the

31 deay.

32 "(b) The time limitations under subsection (a) shall apply to an initial

33 petition or motion, and to any second or successive petition or motion. The

34 same limitations shall also apply to the re-determination of a petition or mo- m

35 tion or related appeal following a remand by the court of appeals or the

36 Supreme Court for further proceedings, and in such a case the limitation

37 period shall run from the date of the rema nd

38 "(c) The time limitations under this section shall not be construed to

39 entitle a petitioner or movant to a stay of execution, to which the petitioner

40 or movant would otherwise not be entitled, for the purpose of litigating any

41 petition, motion, or appeal.
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7 I "(d) The failure of a court to meet or comply with the time limitations
2 under this section shall not be a ground for granting relief from a judgment
3 of conviction or sentence. The State or Government may enforce the time
4 limitations under this section by applying to the court of appeals or the Su-

5 preme Court for a writ of mandamus.
6 "(e) The Administrative Office of United States Courts shall report an-
7 nually to Congress on the compliance by the courts with the time limits es-

8 tablished in this section.

L 9 i 2263. Rule of construction
10 "This chapter shall be construed to promote the expeditious conduct

7 1 1 and conclusion of State and Pederal court review in capital cases.".
12 (b) CLRCAL AmENDmENT.-The table of chapters at the beginning
13 of part VI of title 28, United States Code, is amended by inserting after

L 14 the item relating to chapter 153 the following new item:

"154. Special habeas corpus procedures in capital cases . 2256".

15 CHAPTER 3-FUNDING FOR LITIGATION OF FEDERAL
L 16 HABEAS CORPUS PETITIONS IN CAPITAL CASES

17 SEC. 107. FUNDING FOR DEATH PENALTY PROSECUTIONS.

L 18 Part E of title I of the Omnibus Crime Control and Safe Streets Act
19 of 1968 (42 U.S.C. 3711 et seq.) is amended by adding at the end the fol-r 20 lowing new section:
21 "SEC. 515. Notwithstanding any other provision of this subpart, the
22 Director shall provide grants to the States, from the funding allocated pur-

23 suant to section 511,for the purpose of supporting litigation pertainig to
24 Federal habeas corpus petitions in capital cases. The total funding available
25 for such grants within any fiscal year shall be equal to the funding provided

26 to capital resource centers, pursuant to Federal appropriation, in the same
27 fiscal year ."

L 28 Subtitle B-Federal Death Penalty
29 Procedures Reform

.7 30 SEC. 111. FEDERAL DEATH PENALTY PROCEDURES REFORM.
L 31 (a) IN GEIML.s-Subsection (e) of section 3593 of title 18, United

32 States Code, is amended by striking "Based upon this eonsideration" and
L 33 all that follows through the end of such subsection and inserting the follow-

34 ingrL 35 "The jug, or if there is no jur, the court, shall then consider whether
36 the aggravating factor or factors found to exist outweigh any mitigating fac-
37 tors. The jury, or if there is no jury, the court shall recommend a sentence
38 of death if it unanimously finds at least one aggravating factor and no miti-
39 gating factor or if it finds one or more aggravating factors which outweigh
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1 any mitigating factors. In any other ease, it shall not recommend a sentence
2 of death. The jury shall be instructed that it must avoid any influence of
3 sympathy, sentiment, passion, prejudice, or other arbitrary factors in its de-
4 cision, and should make such a recommendation as the information war-
5 rats. The jury shall be instructed that its, recommendation concerning a
6 sentence of delath is to,,be based, on the aggravating, factor or Ikeors and
7 any mitigatg factors which have beenfound, but thatthe final decision
8 conerning the balance of aggravating and mitigating factors is a matter for
9 the jury's judgment.".

10 (b) CN RMING AMlNDM x -Section 3594 of title 18, United
11 States Code, is amended by stri "or le impsonment without possibl.
12 ity of release".

13 TITLE I-'DETERRING GUN CRIMES
14 SEC. 201. MANDATORY PRISON TERMS FOR USE, POSSESSION, OR CARP ,
15 RYING OF A FIREARM OR DESTRUCTIVE DEVICE DUR.
16 ING A STATE CRIME OF VOLENCE OR STATE'DRUG
17 TRAFFICKING CRIME.'

18 Section 924(c) of title 18, United States o is amended by adding
19 at the end the following new paragraph. 7
20 "(4)(A) 'A person who, during and id relation to a crime of violence
21 or drag trfiefig crnie (includ e a crime of violence or drug tafficking
22 crime that provides for an enhanced punishment if committed by the use L
23 of a deadly or dangerous weapon or device) for which the person may be
24 prosecuted in a court of any State-
25 "(i) in the case of a fst conviction of such acrime, in addition
26 to the sentence imposed for the crime of violence or drug trafficking
27 crime- LJ
28 "(I) knowing possesses a firearm shall be imprisoned not
29 less than 10 years;
30 "g(I) discharges a firearm with intent to inJure another per- K
31 son shall be imprisoned not less than 20 years; or
32 5'(aI) knowingly possesses a firearm that is a machinegun or L
33 destructive device or is equipped with a firearm silencer or firem
34 muffler shall be imprisoned not less than 30 yea;
35 "(ii) in the case of a second conviction of such a crime, in addition L
36 to the sentence imposed for the crime of violence or drug trafficking
37 crime-
38 "(I) shall be imprisoned not less than 20 years if the person
39 possessed a frearm during and in relation to the crimeof violence
40 or drug trafking erine; K.
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1 "(II) shall be imprisoned not less than 30 years if the person
2 discharged a firearm during and in relation to the crime of vio-
3 lence or drug trafficking crime; or
4 '(m) if the person possessed or discharged a firearm that is
5 a machinegun or a destructive device or is equipped with a firearm
6 silencer or firearm muffler during and in relation to the crime of
7 violence or drug trafficking crime, shall be imprisoned for life; and
8 "(iii) in the case of a third or subsequent conviction of such a
9 crime, shallbe, impri foed frlifeID

10 "(B)(i) Notwithstanding any other provision of law, the court shall not

11 impose a probationary sentence on any person convicted of a violation of
12 this subsection, nor shall a term of imprisonment imposed under this sub-
13 section run concurrently with any other term of imprisonment including that
14 imposed for the crime of violence or drug trickn crime in which the Bir-

15 arm was used;.

16 "(ii) No person sentenced under this subsection shad be released for
17 any reason whatsoever daring a term of imprisonment imposed under this
18 paragraph.

19 "() For purposes of subparagraph (A), a person shall be considered
20 to be in possession of a firearm if-

21 "(i) in the case of a cime of violence, the person touches a fire-
22 arm at the scene of the crime at any time during the commission of

23 the rime and
24 "(ii) in the case of a drug trafficking crime, the person has a fire-
25 arm readily available at the scene of the crime.
26 "(D) Subparagraph (A) shall not apply to a person who may be found
27 to have committed. a criminal act wie acting in defense of person or prop-
28 erty during the course of a crime being committed by another person (in-
29 eluding the arrest or attempted arrest of the offender during or immediately
30 after the commiusion of the crime), unless the person engaged in or partici.
31 pated in criminal conduct that gave rise to the occasion for the person's use
32 of a firearm.
33 "(E) As used in this paragraph:
34 "(i) The term 'crime of violence' means an offense that is punish-
35 able by imprisonment for more than 1 year and-
36 "(I) has as an element the use, attempted use, or threatened
37 use of physical force against the person or property of another; or
38 "(II) by its nature involves a substantial risk that physical
39 force against the person or property of another may be used dur-
40 ing the course of the offense.
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1 "(ii) The term 'drug trafficking crime' means a crime punishable by
2 imprisonment for morm than 1 year involving the manufacture, dis-
3 tribution, possession, cultivation, sale, or transfer of a controlled sub-
4 stance, controlled substance analogue, iimmediate preeursor, or listed
5 chemical (as those terms are defined in section' 102 of the Controlled
6 Substance Act (21 U.S.C. 802)), or an attempt or conspiracy to com-
7 mit such'a ere. 'me
8 "(F) It is the intent of the Congress that- L
9 "(i) this paragraph shallbe used, to supplement but not supplant

10 the efforts of State and local prosecutors in prosecuting crimes of vio-
11 lence and drug trafficking cies that could be proseuted under State

12 law; and ' 'l

13 "(ii) the Attorney General shall give due deference to the interest
14 that a State or local prosecutor has in prosecuting a person under
15 State law.". l
16 TITLE IlI-MANDATORY VICTIM
17 RESTITUTION
18 SEC 301. MANDATORY RESTITunON AND OTHER PROVISIONS.

19 (a) ORDER op RmSTTUTIoN.-Section 3663 of title 18, United States
20 Code, is amended-
21 (1) in subsection (a)-
22 (A) by striking "may order" and inserting "shall order"; and

23 (B) by adding at the end the following new pagraph
24 "'(4) In addition to ordering restitution of the victim of the offense of
25 which a defendant is eonvicted, a court may order restitution of any person
26 who, as shown by a preponderance of evidence, was harmed physically, emo-
27 tionally, or pecuniarily, by unlawful conduct of the defendant during- 7
28 "(A) the criminal episode during which the offense oecurred;, or
29 -"(B) the course of a scheme, conspiracy, or pattern of unlawful
30 activity related to the offense."; l
31 (2) in subsection (b)(1)(A) by striking "impractical" and inserting

32 "impracticable";
33 (3) in subsection (b)(2) by inserting "emotional or" after "result-
34 ing in";
35 (4) in subsection (b)-
36 (A) by striking "and" at the end of paragraph (3);
37 (B) by redesignating paragraph (4) as paragraph (5); and V
38 (C) by inserting after paragraph (4) the following new parm-
39 graph-
40 "4(4) in any case, reimburse the victim for necessaxy child cae, ]
41 transportation, and other expenses related to participation in the inves-
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fix I tigation or prosecution of the offense or attendance at proceedings re-

TV 2 lated to the offense; and".

3 (5) in subsection (c) by striking "If the Court decides to order res-

4 titution under this section, the" and inserting "The";

5 (6) by striking subsections (d), (e), (f), (g), and (h); and

6 (7) by adding at the end the following new subsections:

7 "(d)(1) The court shall order restitution to a victim in the full amount

8 of the victim's losses as determined by the court and without consideration

9 of- i-
10 "(A) the economic cistces of the offender, or

11 "(B)y th,-f Iet that a victimhas reeived or is entitled to receive

_J 12 compensation with respect to a loss from insurance or any other source.

13 "(2) Upon determination of the amount of restitution owed to each vie-

14 tim, the wort shall specid in the restitution order te manner in which and

15 the schedule according to which the restitution is to be paid, in consider-

16 ation of-

17 "(A) the financial resources and other assets of the offender,

18 "(B) projected earnings and other income of the offender, and

19 "(C) any financial obligations of the offende, including obligations

20 to dependents.

21 "(3) A restoration order 'may direet the offender to make a single,

L. 22 lump-sum payment, partial payment at specified intervals, or such in-klnd

23 payments as may be agreeable to the victim and ,the offender.

,L 24 "(4) An in-hind payment described in paragraph (3) may be in the

25 form of-

26 "(A) return of property,

L 27 "(B) replacement of property, or
28 "(C) services rendered to the victim or to a person or organization

29 other than the victm

30 "(e) When the court finds that more than 1 offender has contributed

31 to the loss of a victim, the court may make each offender liable for payment
32 of the full amount of restitution or may apportion liability among the of-

33 fenders to reflect the -level of contribution and economic circumstances of

34 each offender.

35 "( Wenhe e court finds that more than i victim has sustained a loss
36 requiring restitution by an offender, the court shall order fall restitution of

37 each victim but may provide for different payment schedules to reflect the

38 economic circumstances of each victim.

39 "(g)(1) If the victim has received or is entitled to, receive compensation

40 with respect to a loss from insurance or any other source, the court shall

41 order -that restitution be paid to the person who provided or is obligated to
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1 provide the compensation, but the restitution order shall provide that all
2 restitution of victims required by the order be paid to the victims before any
3 restitution is paid to such a provider of compensation.

4 "(2) The issuance of a restitution order shall not affect the entitlement C

5 of a victim to receive compensation, t respect to a loss from insurance
6 or any other source until the payments actually received by the victim under
7 the restitution order yfully ompensate the victim for the loss, at which time A
8 a person tOt has ecompensationto the tsi Ja, be entited to
9 receive any payments remaining to be paid under the restitution order. K

10 "t(3) Any amount paid to ,a victimn wider ,an order of restitution shall
11 be set off against anyantlater r d as ompensato damages by
12 the victim in-
13 "(a) any Federal civil proceedh6g, and

14 ,"(B) aw State ivil proceeding totheextent provided by the law
15 oftheState.

16 "(h) A restitutionorder shall provide that-
17 "(1) all fines, penalties, costs,,restitution payments and other I
18 forms of ansfers of money or property made pursuant to the sentence
19 of the court shll bei made by the offender to an entity designated by
20 the Director of the Admnistrative Office of the United States Courts
21 for accounting and payment by the entity in accordance with this sub- .
22 section; Li

23 "(2) the entity designated by te Director of the Administrative
24 Office of the United States Courts shall-

25 "(A) log all transfers in a manner that traces the offender's L

26 obligations and the cuvent status in meeting those obligations,

27 unless, after efforts have been made to enforce the restitution Li
28 order and it appears that compliance cannot be obtained, the court
29 determines that continued recordkeeping under this subparagraph F
30 would not be usef uI

31 "(B) notify the caort and the interested parties when an of-
32 fender is 90 days in arrears inimeeting those obligations; and
33 "(3) the offender shall advise the entity designated by the Director
34 of the Administrative Ofefiee of the United States Courts of any change P
35 in the offender's address during the term of the restitution order.
36 "El) A restitution order shall oonstitute a len against all property of
37 the offender and may be recorded in any Flederal or State office for the re-
38 cording of liens against real or personal property.
39 "(I) Compliance with the schedule of payment and other terms of a res-
40 titution order shall be a cnditon of any probation, parole, or other form
41 of release of an offender. If a defendant fi s to comply with a restitution

Li
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I order, the court may revoke probation or a term of supervised release, mod-
2 ify the term or conditions of probation or a term of supervised release, hold
3 the defendant in contempt of court, enter a restraining order or injunction,K 4 order the sale of property of the defendant, accept a performance bond, or
5 take any other action necessary to obtain compliance with the restitution
6 order. In determining what action to take, the court shall consider the de-

| 7 fendant's employment status, earning ability, financial resources, the willful-
8 ness in failing to eomply with the restitution order, and any other cir-r 9 cumstances that may hav a bearing onthe dendant's ability to comply

10 with the restitution order.
11 "(k) An order pf restitution may be enforced-

L 12 "(1) bythetUnited States-
13 "(A) in the manner provided for the collection and payment
14 of fines in subchapter (B) of chapter 229 of this title or

L 15 "!) in the same manner as a judgment in a civi action; and
16 "(2 ) bvya victim named in the order to receive the restitution, in

A, 17 the same manner as a judgment in a civil action.
18 "(1) A victim or the offender may petition the court at ay time to
19 modify a restitution orlder as approprate ,in view of a change in the eco-
20 nomic circumstances of the offiender.".
21 (b) PROCEDURE FO(RISIGODRO 'lUIN~Scin36r~~~~~~~~~~I 2 1 1 R BI6 G 0Pm= OP >tSTTOx.,-ection 3664
22 of title 18, United States Code, is amended-
23 (1) by stiking subsection (a);
24 (2) by _reesignating subseetions (b), (e), (d), and (e) as subs
25 sections (a)?(b), (c), and (d);
26 (3) by amending subsection (a), as redeignated by paragraph (2),
27 to read as follows:
28 "(a) The court may order the probation service of the court to obtainV 29 information pertaining to the amount of loss sustained by any victim as a
30 result of the offensei the financial resources of the defendant, the financial
31 needs and earning ability of the defendant and the defendant's dependents,
32 and such other factors as the court deems appropriate. The probation serv-
33 ice of the court shall include the information collected in the report ofr 34 presentenceinvestigation or in a separate report, as the court directs."; and
35 (4) by adding at the end thereof the following new subsection.
36 "(e) The court may refer any issue arising in connection with a pro-
37 posed order of restitution to a magistrate or special master for proposed
38 findings of fact and Eremmendations as to disposition, subjeet to a de novo
39 determination of the issue by the couWt".

Un
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I TITLE nV-LAW ENFORCEMENT BLOCK
2 GRANTS
3 SEC. 401. BLOCK 'GRANT PROGRAM.

4 Title I of the Violent Crime Control and Law Enforcement Act of 1994
5 is amended to read as follows:

6 "TITLE I-LAW ENFORCEMENT BLOCK
7 GRANTS
8 SEC. -101. PAYMENTS TO LOCAL GOVRNIMENTS. V
9 "(a) PAYXENT AND USE*-

10 "(1) PAYMENT.-The Director of the Bureau of Justice Assist.
11 ance, shall pay to leach lui t of general local government which qualifies
12 for a payment under this title an, mollnt qa to the sum of any
13 amounts allocated' to such unit under his title for each payment pe-
14 riod. The Director'of the Bureu of JusticeAssistance hall pay such
15 amount from amounts appropriated under section 102.
16 -"(2) USE.-Amounts paid to a unit of 'general local government
17 under this sectioln shll be usd by 'that ioit [for carying out one or
18 more of the followii pu p' el

19 ,"(A), Gr"nts o law enforcement organizations to-
20 "(i) hit d e loy on a continuing basis new,
21 additional law enfr t officers and necessary support
22 personne; ''

23 "(ii) pay overtime' to presently employed law enforcement
24 officers and necessary 'support personnel for the purpose of
25 increasing the nmber of hours ked by such personnel-
26 and [ ' .

27 "(iii) procure equipment, technology; and other material
28 that is directly related to the' basic law enforcement functions
29 of the law enforcement agency that is the intended beneficiary
30 of the expenditure of such funds by the unit of local govern.
31 ment.

32 "'(B) Grants to local educational agencies or to a local law en-
33 forcement agency with jurisdiction over a school district, as appro-
34 priate, to pay for enhanced school security measures including-
35 "(i) providing increased police patrols 'in and around
36 schools, whether through the hiring of additional police offi-
37 cers or paying overtime to presently employed officers;
38 "(i) pu iasing police equipment necey to cany out
39 normal police functions in and around school;
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1 "(iii) equipping schools 'with metal detectors, fences,
2 closed circuit cameras, and other physical safety measures;
3 and
4 "(iv) gun hotlines designed to facilitate the reporting of
5 weapons possession by students and other persons in and
6 around schools.
7 "(C) Grants to local nonprofit organizations which have or in-
8 tend to establish citizen neighborhood watch programs, provided
9 that the programnoperated'or to be operatedby the organization-

10 a(i) is presently operating or will become operational
11 within six months from the date of any grant application sub.
12 mitted pursuant to section'404 for this purpose;
13 "(ii) is established pursuant to guidelines issued by a
14 local law enforcement agency; and
15 "(iii) provides for the active, on-going involvement of a
16 local law enforcement agency to provide adviee to the organi-
17 zation with respect to the community-watch operation.
18 "(D) Grants for programs that have as their principal pur-
19 pose the teaching of citizenship and moral standards, including
20 programs using law enforcement officials as role models, provided
21 that such programs are supervised, organized, or participated in
22 by law enforcement officials.
23 "(b) T NG oF Pwm _.-The Director of the Bureau of Justice
24 Assistance shall pay each amount allocated under this title to aunit of gen-
25 eral local government for a payment peziod by-
26 "(1) 90 days after the date the amount is available, or
27 "( 2 ) the first day of the payment period if the unit of general lo-al
28 government has provided the Director of the Bureau of Justice Assist-
29 the assurances refired bv seetion 43(d),
30 whichever is later.
31 "(e) ADJuStrENTS.-

32 "(1) IN GENERATL.-Sauect to paragraph (2), the Director of the
33 Bureau of Justice Assistance shall adjust a payment under this title
34 to a unit of general local government to the extent that a prior pay-
35 ment to the government was more or less than the amount required
36 to be paid.
37 "(2) CONSDERTIONa-The Director of the Bureau of Justice
38 Assistance may increase or decrease under this subsection a payment
39 to a unit of general local government onl~yif the Director of the Bureau
40 of Justice Assistance determines the need for the increase or decrease,
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1 or the unit requests the increase or decrease, within one year after the i

2 end of the payment period for which the payment was made.

3 "(d) ,RESERVATION FOR ADJXSTMENT.-The Director of the Bureau of

4 Justice Assistance may reserve a pereentage of not more than two percent

5 of the amount under this section for a payment period for all units of gen-

6 eral local government in a State if the Director of the Bureau of Justice

7 Assistance considerm the reserve is necessary to ensure the availability of

8 sufficient amounts to pay adjustments after the final allocation of amounts

9 among the units of general local government in the State.

10 I"(e) REPAYMENT OF Uj'. PENDID AM0uNTs.-

11 "(1) REPAYMENT REQUIRED.-7Aunit of general local government K
12 shall repay to the Dimetor, of thefPBureau, of Justice Assistance, by not

13 later than 27 months after receipt from the Director of the Bureau of

14 Justice Assistance, any amount that is- L
15 "(A),paid to the unit from amounts appropriated under the

16 - authority of this section; and

17 "(B) not expended by the unit within two years after receipt

18 of such funds from the Director of the Bureau of Justice Assist-

19 ance.

20 "(2) PENALTY FOR FAILURE TO REPAY.-If the amount required

21 to be repaid is not repaid, the Director of the Bureau of Justice Assist

22 anace shall reduce payment in future payment periods aecordingly.

23 "(3) DEPOMT OF COUNTS REPAD.-.Anounts received by the 0

24 Director of the Bureau of Justice Assistance as repayments under this

25 subsection shall be deposited in a designated fund for future payments

26 to units of general local government.

27 "(f) NONSUTLANTING ReQUIREnT.-Funds made available under

28 this title to units of local government shallnot be used to supplant State

29 or local funds, but will be used to increase the amount of funds that would,

30 in the absence of funds under this title, be made available from State or

31 local sources.

32 'SEC. 102. AUTHORIZATION OF APPROPRIATIONS.

33 "(a) AuTHomzTRIoN OF APPROPATIONS.-There are authorized to

34 be appropriated to carry out this title-

35 "(1) 2,000,000,000 for fiscal year 1996;

36 "(2) 2,000,000i000 for fiscal year 1997;

37 "(3) 2,000,000,000 for fiscal year 1998;

38 "(4) 2,000,000,000 for fiscal year 1999; and

39 "(5) 2,000,000,000 for fiscal year 2000.

40 "Such sums are to remain available until expended.
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I "(b) ADmNusTRTIVE COSTS.-Not more than 2.5 percent of the
V 2 amount authorized to be appropriated under subsection (b) is authorized to

3 be appropriated period beginning on the first day of fiscal year 1995 and
4 ending on the last day of fiscal year 2000 to be available for administrative

L 5 costs by the Direetor of the Bureau of Justice Assistance in furtherance of
6 the purposes of the program. Such sums are to rmain available until. cx-
7 pended.

8 "SEC. 10& QUALICATION FOR PAYMENT.

9 "(a) IN GEN;mAL.-The Director of the Bureau of Justice Assistance

A, 10 shall issue regulations establishing procedures under which eligible units of
11 general local government are required to provide notice to the Director of
12 the Bureau of Justice Assistance of the units' proposed use of assistance
13 under this title.

14 "(b) GENERAL RQ eMNTS FOB QUALICATION.-A unit of gen-
15 eral loalgovernment qualifies for a payment under this,,title for a payment
16 period o if the unit estbthes, to the satisfaction of, the Director, of the

7 17 Bureau of Justice Assistance that-

18 "(1) the government will establish a trust fund in which the gov-

19 ernment will deposit all payments received under this title;
20 "(2) the government will use amounts in the'trust fund "(includ-
21 ing interest) during a period not to exceed two years from the date the

r 22 first gant payment is made to the government;
23 "(3) the government will expend the payments so received in ace
24 cordance with the laws and procedures that are applicable to the ex-

L 25 penditure of revenues of the government;
26 "(4) the government will use accounting audit, and fiscal proce-

27 dures that, confonm to guidelines which shall be prescribed by the Di-
28 rector of the Bureau of Justice Assistance after consultation with the

A, 29 Comptroller General of the United States and as applicable, amounts

L 30 received uner this title shall be audited in compine with the Single
31 Audit Act of 198K
32 "(5) after rasonable notice to the government, the government
33 will make avale to the Director of the Bureau of Justice Assistance

34 and the Comptroller General of the United States, with the right to
V 35 inspect, records that the Director of the Bureau of Justice Assistance

36 reasonably requires to review compIance with this title or that the
37 Comptroller General of the United States reasonably requires to review
38 compliance andoperation;

39 "(6) the government will make reports the Director of the Bureau
40 of Justice Assistance reasonably requires, in addition to the annual re-
41 ports required under this title; and
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1 S"(7) the government will spend the funds only for the purposes

2 set forth in section 101(a)(2).

3 (c) REvIEw BY GOVERNORS.-A unit of general local government
4 shall give the chief eeutive officer of the State in which the government

5 is lated an opportunity for review and comment before establishing com-

6 pliance w subection (4).

7 "(d) SANCONS FOR NONCOmLANCE.-
8 "(1) IN GENEAL-If the Director of the Bureau of Justice As-

9 sistance decides that a unit of general local government has not com-

10 plied substantially with subsection (b) or egulations prescribed under
11 subsection (b), Ithe Dior of the Bureau of Justice Assistance shall

12 notify the goernment. Te notice shall state that if the government

13 does not take corrective action by the 60th day after the date thegov-

14 erument recv the e, the Dirtor of the Bureau of Justice As-

15 sistancee i wtho addtional payments to the government for the
16 current paent peod and Iater payment periods until the Director

17 of the Bureau of Justice Assistance isatisfied that the govermnent- [
18 "A) has taken the appropriate corrective action; and

19 "(B) will comply with subsection (b) and regulations pre-
20 scribed under sbs n (eto (b)

21 "(2) Nonc&x.Before notice under paragraph (1), the Di-

22 rector of the Bureau' of Justice Asisc shall give the chief executive
23 officer of the unit of general local government reasonable notice and

24 an oppority for comment.

25 "(3) PxM TN ONDM1IO NS.-The Director of the Bureau of Jus-

26 tice Assistance may make a payment to a unit of general local govern-

27 ment notifik, under paragraph (1) only if the Director of the Bureau

28 of Justice A~istanee is satisfied that the gonment-
29 "(A) has taken the appropriate corrective action; and 77
30 "(B) will comply' with subsection (b) and regulations pre- '

31 scrbied under sobsection (b).

32 -SEC. 104. ALLOCATION AND DISTRIBUTION OF FUNDS.
33 "(a) STAin DISTRBrtION.-For each payment period, the Director of

34 the Bureau of Justice Asistance shall alloeate out of the amount appro-

35 priated for the period under te authority of setion 102-

36 "'(1) 0.25 percent to aeh State; and
37 "(2) of the total amount of funds remaining after allocation under L
38 paragraph (1), an amount that is equal to the ratio that the number

39 of part I violent crimes reported by such State to the Federal Bureau 7
40 of Investigation for 1993, bears to the number of part 1 violent crimes

41 reported by all States to the Federal Bureau of Investigation for 1993.

ri
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V 1 "(b) LocAL DISRIION.-

2 "(1) The Director of the Bureau of Justice Assistance shall allo-
3 cate among the units of general local government in a State the
4 amount allocated to the State under paragraphs (1) and (2) of sub-

L. 5 section (a).

6 "(2) The Director of the Bureau of Justice Assistanee shall allo-
7 cate to each unit of general local government an amount which-
8 "(A) bears the ratio that the number of part 1 violent crimes
9 reported by such unit to the Federal Bureau of Investigation for

10 1993 bears to the number of part 1 violent crimes reported by all
11 units in the State in which the unit is located to the Federal Bu-

L, 12 reau of Investigation for 1993 multiplied by the ratio of the popu-
13 lation living in all units in the State in which the unit is located

L 14 that reported part 1 violent crines to the Federal Bureau of In-
15 vestigation for 1993 bears to the population of the State; or
16 "(B) if such data are not available for ilaunit, teratioteat
17 the population of such unit bears to thepopulan of all units in

18 the State in which the unit is located for wich data are not avail-
19 able multiplied by the ratio of the poltionl liing in units in the
20 State in which the unit is located for w+Xicl data are not available
21 bears to the population of theState.

an 22 "(3) If under paragraph (2) a unit is allotted less than $5,000 for
23 the payment period, the amount ballottd shall'be itnsferred to the
24 Governor of the State who shall equitaly distribute the allocation to
25 all such units or consortia thereof
26 "( 4 )(A) If there is in a State a unit of general lol government

i,,,; 27 that has been incoporated since the date of the collection of the data
28 used by the Director of the Bureau of JusticeeAssistance in makin
29 allocations pursuant to tWis section, the Direetor of the Bureau of Jus-
30 lice Assistance shall allocate to this newly incorporated local govern-
31 ment, out of the amount allocated to the State under this section, an

L, 32 amount bearing the same ratio to the amount allocted to the State
33 as the population of the newly io r local vrnment beam to
34 the population of the State.
35 "(B) If there is in the Statea unit of general local government
36 that has been annexed since the date of the collection of the data used

Kcs _ 37 by the Dirctor of the Bureau of Justice Assis e in aking alloea-
38 tions pursuant to this section, the Director oft de Bureau of Justiee
39 Assistance shall pay the amount that would have ben allocated to this
40 local government to the unit of general local gornment' that annexed
41 it.
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1 "(c) UNAVAnABm OF LNFOmuTON.-For purposes of this section, X,

2 if data regarding part 1 violent crimes in any State for 1993 is unavailable

3 or substantially inaccurate, the Director of the Bureau of Justice Assistance

4 shall utilize the best available comparable data regarding the number of vio-

5 lent crimes for 1993 for such State for the purposes of allocation of any

6 funds under this title.

7 -SEC. 105. UTILZTION OF PRIVATE SECTOR.

8 "Funds or a portion of funds allocated under this subsection may be

9 utilized to contraet with private, nonprofit entities or eommunity-based or-

10 ganizations to arTy out the uses ipecied under section 401(a)(2).

II "SEC. 06. PUBLIC PARICIPATION.

12 unit of ge l local government expending payments under this

13 title shall holdatleast one public heanngon the proposed use of the pay-

.14 ment in relation its entire budget. 4 tthe hearing, pesons hall be given

15 an ri to pr e ad oral views to the governmental au-

16 thozity role f ig the udt and to ask questions about the

17 entizn ldg ,,; tin of h a to te entire budget. The gov-

18 ern~mu stal hld! he i , and a piae that allows and en-

19 [i hI
20 "SEC10O E11E P IN

21 a tThe p H of Ome nibus Cie Con-

22 trol n fe S 'idt of 1g6ihaLpl to this title.

23 ISEC. i10i8. SiNTIONS.

24 Fo iie purposesf tis t

25 'l(1) The tm "unit of general local govenment" means-

26 ' a '(A ! i coln4Jy tonip, city, or political subdivision of a

27 om, toiui r c tht is a it of general local govern-

28 mentr a d 1y he V of Commerce for general sta-

29 t
30 ' Dist9ct of Columbia and tihe recognized governing

31 boyo ldi lbe or Aaa Native village that earries out
32 ' s tti vr nt dutiesand powers.

33 "(2) h p e pei means each one -year period be-

34 gingosn Q er 1 o anyW earinich a grant under this tide is L
35 awarded.
36 "(3) TIe ter iSate" means an State of the United States, the

37 District of I , CommoWth of Puerto Rico, the Virgin Is-
38 lands, Ai , amoa, Guam, nd the Northern Mariana Islands, ex-

39 cept t lS 0uaa and the Northen Mariana Islands

40 shal b as one e and that, for purposes of section

41 404(a),3 $per centam of the amounts allocated shall be allocated to
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1 American Samoa, DO per eentum to Guam, and 17 per centum to the

2 Northern Mariana Islands.
33 "(4) 'Juvenile' means an individual who is 17 years of age or

4 younger.
L 5 "(5) 'Part 1 violent crimes' means murder and non-negligent man-

6 slaughter, forcible rape, robbery, and aggravated assault as reported to
L 7 the Federal Bureau of Investigation for purposes of the Uniform Crime

8 Reports.". e

9 TITLE V-TRUTH IN SENTENCING
L SEC. 501. TRUTH GRANTS

11 SEC. 501. TRUTH IN SENTENCING GRANT PROGRAM.

Subtitle A of title II of the Violent Crime Control and Law Enforcement Act of
13 1994 is amended to rad as follows:
14 "TITLE V-TRUTH IN SENTENCING
15 GRANTS
16 "SEC. 501. Au1TORIZATION OF. GRANTS.

17 "(a) IN GEN ERiL.-The Attorney General is authorized to provide
18 grants to eligible States and to eligible States organized as regional eom-

19 pacts to build, expand, and operate space in correctional facilities in order
Li. 20 to increase the prison bed capacity in such facilities for the eonfnement of

21 persons convicted of a serious violent felony and to build, expand, and oper-

22 ate temporwa or, permanent correctional facilities, including facilities on
23 military bases, for the confinement of convicted nonviolent offenders and
24 criminal aliens for the purpose of freeing suitable existing prison space for

L 25 the confinement of persons convicted of a serious violent felony.
26 "(b) L AmlTION.-An eligible State or eligible States organized as re-

L 27 gional compacts may receive either a general grant under isetion 502 or a
28 truth-in-sentencing incentive grant under section 503.
29 -SEC. 502. GENERAL GRANTS.
30 "(a) D mIsur'oN OF GbN AL Gum.-5o percent of the total

31 amount of funds made available under this title for each of the fiscal years
32 1995 through 2000 shall be made available for general eligibility grants for
33 each State or States organized as regional compacts- that meet the require-
34 ments under subsection (b).

35 "(b) GERNE GRNt S.-In order to be eligible to receive funds under
36 subsection (a), a State or States organized as regional compacts shall sub-
37 mit an application to the Attorney General that provides assurances that
38 such State since i993 has-r 39 "(1) increased the percentage of convicted violent offenders sen-

L 40 tenced to prison;,

L
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1 "(2) increased the average prison time actually to be served in

2 prison by convicted violent offenders sentenced to prison; and

3 "(3) increased the percentage of sentence to be actually served in

4 prison by violent offenders sentenced to prison.

5 "SEC. 503 TRUTH IN SENTECING GRANTS. EJ

6 "(a) TRUMH TN SErNT NG INCENTE GRANTS.-50 percent of the

7 total amount of funds made available under this title for each of the fiscal

8 years 1995 through 2000 shall be made available for truth-in-sentencing in-

9 centive grants to each State or States organized as regional compacts that

10 meet the requirements of subsection (c). El

11 "(b) EUGIBn= PoR TR= IN SENTNCING INCENTE GUNrTs.-

12 In order to be elige to receive nds under subseetion (a), a State or

13 States organized as regional compacts shall submit an application to the At-

14 torney General that provides a rnc that each State applying has en-

15 acted laws and regulations which include--

16 "(1)(A) truth-in-sentencing laws which require persons convicted

17 of a serious violent felony seive not less than 85 percent of the sen-

18 tense imposed or 85 pereint' ofithe court-ordered maximum sentence

19 for States that practice indetermina sentencing; or r

20 "(B) truth-i-sentencnmg laws`'which have been enacted, but not L

21 yet implemented, that require suc State, not later than three years

22 after such State submnitsaha application to the Attorney General, to L

23 provide that persons convicted of a serious violent felony serve not less

24 than 85 percent of the spitne imposed or 85 percent of the ourt-
25 ordered m axmum sentence for States that practice indeterminate sen-

26 tencing, and [ I

27 "(2) laws requiring that the sentencing or releasing authorities no-
28 tify and allow the defendant's victims or the family of victims the op-

29 portunity to be heard regardi the issue of sentencing and any post-
30 conviction release. L
31 -SEC. 504. SPECIAL RULES.

32 "(a) INDE WI.ANT SENTENING ExcEIsON.-Notwithstanding the

33 provisions of paragraphs (1) through (3) of section 502(b), any State in

34 which on the date of enactment of thiS section practices indeterminant sen-
35 tencing and the average times served for the offenses of murder, rape, rob-

36 bery and assault exceed, by 10 percent or greater, the national average of

37 times served for such offenses in State systems shall be eligble for grants

38 under subsection (a)(1).

39 "(b) EXC TON.-The requirements under section 502(b) shall apply,

40 except that a State may provide that the Governor of the State may allow
41 for the release of a prisoner over the age of 70 after a public hearing in

L
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1 which representatives of the public and the prisoneres victims have an oppor-
2 tunity to be heard regarding a proposed release.
3 "SEC. 505. FORMULA FOR GRANTS.
4 "To determine the amount of funds that each eligible State or eligible

5 States organized as regional compacts may receive to carry out programs
6 under section 502 or 503, the Attorney General shall apply the following

7 formula:

8 "(1) $500,000 or 0.40 percent, whichever is greater shall be allo-

r- 9 cated to each participating State, and

L 10 "(2) of the total amount of funds remaining after the allocation
11 under paragraph (1), there shall be allocated to each State an amount
12 which bears the same ratio to the amount of remaining funds described
13 in this pargraph as the population of sue State bears to the popu-
14 lation of all the States.

L 15 "SEC. 506. ACCOUNTABILITY.
16 "'(a) FISCAL REQunEmE .- A State or States organized as regional

V 17 compacts that recie funds under this title shall use accounting, audit,
18 and fiscal procedures that conform to guidelines which shall be prescribed

19 by the Attorney General.

20 "(b) REPOB zNG.-Each State that receives funds under this title shall

21 submit an annual report, beginning on January 1, 1996, and each January

22 1 thereafter, 'to Wie Congress regarding compliance with the reqairemnents
23 of this title.

24 "(c) AbDmT v ltovsONS.-The administrative provisions of

L 25 section 801 and 802 of the Omnibus Crime Control and Safe Streets Act
26 of 1968 shall apply to this title, oeept that the requirements under such
27 section shal also apply to the Attorney GeneraL

28 "SEC. 607. AUTHORIZATION OF APPROPRIATIONS.

29 "(a) IN GENERL.-For purposes of this title, there are authorized to
30 be appropriated $232,000,000 for fiscal year 1995, $997,500,000 for firsa

31 ywear 1996, $1,330,000,000 for fiscal year 1997, $2,527,000,000 for fiscal
32 year 1998, '$2,660,000,000 for fiscal year 1999, and $2,753,100,000 for fis-
33 cal year 2000, to carry out this title and no funds for other purposes au-

34 thorized by this Act shall be appropriated in fiscal years 1995 through 1999
35 until the programs under this title are fully.funded in such years.
36 "(b IMTATIONS ON FoNDS.-

37 "(1) UsEs OF, FUNDS.-Funds made available under this title may
- 38 be used to cahzy out the purposes described in section 501(a).

39 "(2) NONSUPPLANTNG REQ rUSMNT-Funds made available
40 under this section shall not be used to supplant State funds, but shall
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I be used to inerase the amount of funds that would, in the absence of
2 Federal funds, be made available from State, sources.
3 "(3) ADMLIqSTHA E COSTS.-Not more than three percent of
4 the funds available under this section may be used. for administrative
5 costs.

,. I I I .L ~i. L

6 "(4) MATCHING FtNDS.,-The Federal share of a, grant reeeived
7 under this title may not exed 75 percent of the costs of a proposal
8 as described in an appAication Approved under thistitle. L
9 "(5) CA~y OVER OF AppRtopITIONS.-ny bnds appropriated

10 but not expended as provided by thissection dring any fscal year
11 shall be carried over and will be made mauilable until expended.
12 "SEC. 508. DL INITIONS.
13 "As used in this title-
14 "(1) the term indeterminate sentencing' means a ystem by which
15 the court has discretion on imposing the actual length of the sentence,
16 up to the statutory maximum and an administrative agency, generally
17 the parele board, controls release between cutrdered minimum and
18 maxnmum sentenceq
19 "(2) the term 'serious violent felony' means-
20 (Ai) an offense that is a felony and has as; an element the use,
21 attempted use, or threatened use of physical force against the per-
22 son or property of another and has a maximum term of imprison-
23 ment of 10 years or more, L
24 "(B) any other offense that is a felony and that, by its na-.
25 ture, involves a substantial risk that physical force against the K
26 person or property of another may be used in the course of com-
27 mitting the offense and has a maxmum term of imprisonment of F
28 10 years or more-
29 "(C) s crimes include murder, assault with intent to com-
30 mit murder, peon, armed burglary, rape, assault with intent to
31 eommit rape klnappin, and arlmed robbem,, and
32 "(3) the term state'means a State of the United States, the Dis.
33 trict of Columbia, or any commonwealth, territor , or possession of the
34 'United States.".
35 TITLE VI-EXCLUSIONARY RULE

36 ~~REFORM'
37 SEC. 601. ADMISSIBILITY OF CERTAIN EVIDENCLE

38 (a) IN GMuA.-Chapter 223 of title 18, United' States Code, is L)
39 amended by adding at the end the follog:
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1 I 3510. Admissibility of evidence obtained by search or sei-

2 zure

3 "(a) EVmENCE OBTALNED BY OBJECrTIvLY REASONABLE SEARCH OR

4 SEIZZu.-Evidenee which is obtained as a result of a search or seizare

5 shall not be exuluded in a proceingin n a court of the United States on

6 the ground that the search or seizurewas in violation of the fourth amend-

7 ment to the Constitution of the United States, if the search or seizure was

8 carred out in cireumstances justifying an objectively reasonable belief that

9 it was in conformity with the fourth amendment. The fact that evidence was

10 obtained pursuant to and within the scope of a warrnt constitutes prima

11 facie evidence of the existence of such circumstances.

_>: 12 "(b) EVIDENCE NOT EXCLUDABLE BY STATUTE OR RmE.-Evidence

13 shall not be excluded in a proceedng in a court of the United States on

L 14 the ground that it was otained in violation of a statute, an administrative

15 rule or regulation, or a rule of procedure unless exclusion is expressly an-

16 thorized by statute or bya rule prescribed by theSupreme Court pursuant

17 to statutory authoriy

18 "(c) RUL OF CoNSuc oN.-This section shall, not be construed to£19 reuire or ozet the ,exlusion of evidence in any proceeding.".

20 (b) C AL AMDiiNT.-The table of sections tat the Obeginnig of

21 chapter 223 of titl 18, United States 'Code, is amended by adding at the

22 end the folloi:

"3510. AdmisHty o evidee obftined by aetr& or 9dne".

L 23 TITLE VII-STOPPING ABUSIVE
24 PRISONER LAWSUITS
25 SEC. 701. EXHAUSTION REQUIREMENT.

26 Section 8(a)(1) of the Civil Rights of istitutionalized Persons Act (42

27 U.S.C. 1997e) is amended-

28 (1) by strikin "in any action brought" and inserting "no action

29 shall be brougit";
30 (2) by striking "the court shall" and all that follows through "re-

31 quire exhiaustion of' and insert "until"; and

32 (3) by inserting "are exhausted" after "available".

L 33 SEC. 702. FRIVOLOUS ACTIONS.

34 Section 8(a) of the Civil Rights of Institutionalized Persons Act (42

35 U.S.C. 1997e(a) ,is amended by adding at the end the following:
L 36 "(3) The court shall on its own motion or on motion of a party

C-1 37 dismiss any action brought pursuant to section 1979 of the Revised

L 38 Statutes of the 'United States by an adult convicted of a crime and con-

39 1ned in anyjail, prison, or other correctional facility if the court is sat-
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I isfied that the action fails to state a claim upon which relief can be
2 granted or is frivolous or malicious.

3 SEC. 703. MODIFICATION OF REQUIRED MINIMUM STANDARDS. K
4 Section 8(b)(2) of the Civil Riohts of Institutionalized Persons Act (42
5 U.S.C. 1997e(b)(2)) is amended by striking subparagraph (A) and redesig-

6 nating subparagraphs (B) through (E) as subparagraphs (A) through (D),

7 respectively. " i '
8 SEC. 704. PROCEEDINGS IN FORMA PAUPERIS. K
9 (a) Dtslfas8AL.-Section 1915(d) of title 28, United States Code, is

10 amended-

11 (1) by inse "at any time" after "counsel and may"; and [
12 (2j by striking "and may" and inserting "and shall";

13 (3) by inserting "fails to state a claim upon which relief may be

14 grnted ore after 'that the aciion"'; and L
15 (4) by inserting "even if patial filing fees have been imposed by
16 the court' before the period. K
17 (b) PRSNEWS STATmEN OF ASTs.-Section 1915 of title 28,
18 United States Code, is amended by adding at the end the following.

19 (f) a prisoner ima correctdonal institution files an affidavit in ac- L
20 cordance with subsection/ (a) of this section, such prisoner shall include in
21 that affidavit la tatement of all assets such prisoner possesses. The court F
22 shall make inquiry of the correctional institution in which the prisoner is
23 incarcerated for information avaiable to that institution relating to the ex-

24 tent of the prisoner's assets. The court shall require foll or partial, payment Fj
25 of filing fees according to the prisones ability to pay.".

26 TITLE VIII-STREAMLINING
27 DEPORTATION OF ZRIMINAL ALIENS L
28 SEC. 801. EXPANSION OF DEFINITION OF AGGRAVATED FELONY.

29 (a) EXPANSION OF PDE= tO$.-Section 101(a)(43) of the Immigra-
30 tion and Nationality Act (8 U.S.C. 1101(a)(43)) is amended to read as fol-

31 lows:

32 "(43) The term 'aggravated felony means-
33 "(A) murder,
34 "(B) illicit trafficking in a controlled substance (as defined in .
35 section 102 of the Controlled Substances Act), including a drug

36 trafficking crime (as defined in section 924(c) of title 18, United V
37 States Code);

38 "(C) illicit trafficking in firearms or destructive devices (as

39 defined in section 921.of title 18, United States Code) or in explo-

40 sive materials (as defined in section 841(c) of that title);
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1 "(D) an offense described in section 1956 of title 18, United
2 States Code (relating to laundering of monetary instruments) or
3 section 1957 of that title (relating to engaging in monetary trans-
4 "'actions in property derived from specific unlawful activity) if the
5 amount of the funds exceeded $100,000;
6 "(E) an offense described in-

6- M7 '(i) section 842 (h) or (i) of title 18, United States
8 Code, or section 844 (d); (e), i(f), (g), (h), or (i) of that title
9 (relating'to explosive materials offenses);

10 "(ii) seetion 922(g) (1),' (2), (3), (4), or (5), G), (n), (o),
11 (p), or (r) or 94 (b) or () of title 18, United States Code
12 (relati'to firearmsoffenses); or
13 "(iii) section 5861 of the Enternal ,Revenue Code of 1986rf 14 (relating to Arearms offenses);
15 "(F) a crime of violence (as defined in section 16 of title 18,
16 United States'l Code, but not including a purely political offense)

,,, . 17 for which the term of imprisonment imposed (regardless of any
18 suspension of imprisonment) is at least 5 Years;
19 "(G) a theft offense (including receipt of stolen property) or
20 budgetary Offnse for which a sen of 5 years! imprisonment
21 or more may be imposed;'
22 "(H) an offense dsesied in section 875, 876, 877, or 1202
23 of title 18, United States Code (relating to the demand for or re-
24 ceipt of ransom);
25 "(I) an offense descibed in section 2251, 22514 or 2252 of
26 title 18, United States Code (relating to child pornography);

l 27 "(J) an offense descibed in-
28 "(i) section 1962 of title 18, United States Code (relat-
29 ing to racketeer infiunced corrupt organizations); or
30 "(ii) section 1084 (if it is a second or subsequent of-
31 fense) or 1955 of that title (relating to gambling offenses),
32 for which a sentence of 5 yr' imprisonment or more may be im-
33 posed4

34 "(K) an offense relating to commercial bribery, counterfeit-
35 ing, forgery, or thawcking in vehicles the identification numbers
36 of which have been altered for which a sentence of 5 years' impris-
37 onment or more may be imposed;-
38 "(L) an offense that-'
39 "(i) relates to the owning, controlling, managing or Sa-
40 pervising of a prostitution business;



EI*L.C. J
32

1 "(ii) is described in section 2421, 2422, or 2423 of title
2 18, United States, Code (elating to transportation for the
3 purpose of prostitution) for commercial advantage; or
4 "(iii) is described in section 1581, 1582, 1583, 1584, L

5 1585, or 1588, of title -18, Uxnited States Code (relating to

6 peonage, slavery, and involuntary servitude);
7 "(M) an offense relating to perjury or subornation of perjury

8 for which a sentence of P years' imprisonment or more may be im-

9 posed;

10 M(N) an offense dcibed in-k-
11 (i) section 793 (relating to gathering or transmitting

12 national defense information), 1798 (relating to disclosure of
13 claesifed information), 2158 (relating to sabotage) or 2381

14 or 2382 (relating to treason) of tile 18, United States Code;
15 or,

16 "[ii) section 601, of the National Security Act of 1947
17 (50 U.S.C. 421) (relating to prctecting the identity of under-

18 cover intelligence agents);

19 "(0) an offense that- fl
20 "(i) involves fud or deceit in which the low to the vie.

21 tim or victims exceeds $200,000; or ,

22 "(ii) is described in section 17201 ,of the Internal Revenue

23 Code of 1986 (relating to tax evasion) in which the revenue

24 icss to the Government exceeds $200,000;
25 "(P) an offense described in sections 274(a)(1) of title 18,

26 United States Code (relating to alien smuggling) for the purpose

27 of commercial advantage;,

28 "(Q) an offense described in section 1546(a) of title 18, Unit-
29 ed States Code (relating to document fraud), for the purpose of
30 commercial advantage;

31 "(R)' an offense relating to a ilure to appear before a eourt
32 pursuant to a court order to answer to or, dispose of- a charge of
33 a felony for which a sentence of 2 years! imprisonment or more

34 maybeimposed; and
35 "(S) an attempt or conspiracy to commit an offense described

36 in this paragraph.

37 The term applies to an offense described in this paragraph whether in
38 violation of Federal or State law and applies to such an offense in vio-
39 lation of the law of a foreign country for which the term of imprison-

40 ment was completed within the previous 15 years.".

L
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1 (b) Em rvE DATE.-The amendments made by this section shall
2 apply to convictions entered on or after the date of enactment of this Act.
3 SEC. 802. DEPORTATION PROCEDURES FOR CERTAIN CRIMINAL
4 ALIENS WHO ARE NOT PERMANENT RESIDENTS.

S (a) Eam ATON OF' ADm TR1VE HEANG FOR CERTAIN CRW-
6 .AL ALIENS.-Section 242A of the Immigration and Nationality Act (8
7 U.S.C. 1252a) is amended by adding at theend the following new sub-

8 section:

9 "(e) DEPORTATION OF AxENS WHO AE NOT PERMANENT REE1-
10 DENTS.-

11 "(1) Notwithstanding section 242, and subject to paragraph (5),
12 the Attorney General may issue a final order of deportation against any
13 alien described in paragraph (2) whom the Attorney General deter-
14 mines to be deportable under section 241(a)(2)(A)(iii) (relating to con-
15 viction of an aggravated felony).
16 "(2) An alien is described in this paragraph if the alien-

17 "(A) was not lawfully admitted for, permanent residence at
18 the time that proceedings under this section commenced, or

19 "(B) had permanent resident status on a conditional basis (as
20 described in section 216) at the time that proceedings under this
21 section commenced.
22 "(3) No alien described in this sectionshall be elble for any re.

23 lief from deportation that the Attorney General may grant in his dis-
24 cretion.

25 "(4) The Attorney General may not execute any order described
26 in paragraph (1) until 14 calendar days have passed from the date that
27 such order was issued, unless waived by the alien, in order that the
28 alien has an opportunity toapply for judicial review under section

29 106.".

30 (b) LnUTED JUDICAL RzvIsw.-Seetion 106 of the Immigration and
31 Nationality Act (8 U.S.C 1105a) is amended-

32 (1) in the firt sentence of subsection (a), by inserting "or puns-
33 ant to section 24" after "under section 242(b)";
34 (2) in subsection (a)(1) and subsection (a)(3), by inserting "(in-

35 eluding an alien described in section'242A)" after "aggravated felony";
36 and

37 (3) by adding at the end the following new subsection:
38 "(d) Notwithstanding subsection (e), a petition for review or for habeas
39 corpus on behalf of an alien described in section 242A(c) may only challenge
40 whether the alien is in fact an alien described in such setion, and no court
41 shall have jurisdiction to review any other issue.".
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1 (c) TEcUMC.I AMENDMEsNrS.-Section 242A of the Immigration and
2 Nationality Act (8 U.S.C. 1252a) is amended-
3 (1) in subsection (a)-

4 (A) by striking "(a) IN GENM&..-" and inserting the fol-
5 lowing:

6 "(b) DEPRTATION OF PRMAnNT RESMENT ALENs.-

7 "(1} Uf GENERsL.-"; and LJ

8 (B) by inserting mi the first sentence "permanent resident"

9 after "correctional facilities for";
10 (2) in subsection (b)-

11 (A) by striking "(b) IMPL ENTATION.-" and inserting "(2)

12 IMLEmT N.-"; and B
13 (B) by strikng "respect to an" and inserting "respect to a

14 permanent resident";

15 (3) by striing subction (c);

16 (4) in subsection (d)-
17q (A by striking "(d) EPEDITED PROCEEDINGS.-(1)" and
18 inserting "(3) iE D PROCEDING.-(A)";

19 (B) by inser "permanent rident" after "in the ease of F
20 any"'; and
21 (C) by striking "(2)" and inserting "(B)";

22 (5) in subsection (e)-

23 (A) by striking "(e) Rffvrw.-(1)" and inserting "(4) REE

24 VEW.-(A)";

25 (B) by sting the second sentence; and

26 (C) by strking "(2)" and inserting "(B)";
27 (6) by inserting after the section heading the following new sub- LJ

28 section.

29 "(a) PRESUmON OF DEPORTABIT.-An alien convicted of an ag-

30 gravated felony shall be conclusively presumed to be deportable from the

31 United States."; and

32 (7) by amending the heading to read as follows:
33 "ExEDrTED DEPORTATIONOF orALE oSNVICrED OF COmiTTNG
34 AGRVATED FELONI3S".

35 (d) E En~ E DiM.-The amendments made by this section shall LI
36 apply to all aliens against whom deportation proceedings are initiated after

37 the date of enactment of this Act

38 SEC. 803. JUDICIAL DEPORTATION.

39 (a) JUDICIAL DEPORTAIoN.-Section 242A of the Immigration and

40 Nationality Act (8 U.S.C. 1252a) is amended by adding at the end the fol-

41 lowing new subsection :
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CX I "(d) JVDICAL DEPORTATION.-

2 "(1) ALHORiTY.-Notwithstanding any other provision of this
3 Act, a United States district court shall have jurisdiction to enter a ju-
4 dicial order of deportation at the time of sentencing against an alien
5 whose criminal conviction causes such alien to be deportable under see-
6 tion 241(a)(2)(A)(iii) (relating to, conviction of an aggravated felony),
7 if such an order has been requested prior to sentencing by the United
8 States Attorney with the concurrence of the Commissioner.

9 "(2) PROCEDUmE.-
lo 10 "(A) The United States Attorney shall provide notice of in-

11 tent to request judicial deportation promptly after the entry in the
12 record of an adjudication of guilt or guilty plea. Such notice shall
13 be provided~to the ert, to the alien, and to the alien's counsel
14 of reord.

Li 15 i(B) Notwithstanding section 242B, the United States Attor-

16 ney, with the eoncurrence of the Commissioner,,shall file at least
17 20 days prior to the date set for sentencing a charge containing
18 actual allegations regarding the alienage of the defendant and
19 satiaon by the defendant of the definitionof aggravated fel-
20 ony.
21 "(C) If the court determines that the defendant has presented

U,,, 22 substantial evidence to establish primafade eligibility for relief
23 fom deportation under section 212(c), the, Commissioner shall
24 proie the court with a recommendation and report regarding the
25 alien's elgility for relief under such section. The court shall ei-
26 ther grant or deny the relief sought.

27 "(D)ei),The alien shall have a reasonable opportunity to ex- -

28 amine theevidenee against him or her, to present evidence on his
29 or her own behalf, and to cos-mine witnesses presented by

L 30 the Govment.

31 "(i) The court, for the purposs of determining whether to
L. 32 enter an order described in ar (1), shall only consider evi-

33 dence tt would be admissible in proceedings conducted pursuant
7 ' 34 to sectio 242(b).
Do 35 "by,) Nothing in this subsection shall limit the information a

36 court Iof' the United States may receive or consider for the pur-
K 37 poses of imposing an appropriate sentence.

38 "(v The court may order the alien deported if the Attorney
39 General demonstrates by clear and convincing evidence that the

Ld 40 alien is depotable under this At.
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1 "(3) NOrICE, APPEAL, AIND EMCUITON OF JUDICIAL ORDER OF

2 DEPORTATION.-

3 "(A)(i) A judicial order of deportation or denial of such order
4 may be appealed b eiter pary to the ourt of appeals for the
5 circuit in whichi the district couri is located.

6 "(ii) Except as providedin clause OH) such appeal shall be L
7 considered cons t with e ire described in section
8 106.

9 "(iii) Upon execution by the defendant of a valid waiver of 0
10 the right to appeal the conviction on which the order of deporta-
11 tion is'based, the expiration of the 'period deed in section 7
12 106(a)(1), or the final dimissal of an appeal from suclh conne-n
13 tion, the order of deportation shall become final and sha , be e
14 cuted at the end of the prison term in a6cordance with the terms L j
15 of the order.

16 "(B) As soon "as is praeticale after entry of a judicial order £
17 of deportation, the Commissioner shall provide the defendant with
18 writteii notice of the order or deportation, which shall designate
19 the defendapnt's ,counU of choice for deportation and any alter- .
20 nate country pursuant to section 243(a).

21 "(4) DNIAL OF JUDICIAL ORDER.-Denial of a request for a judi-
22 cial order of deportation sall, not preclude the Attorney General from
23 initiating deportation proceedings pursuant to section 242 upon the
24 sme gund of deportability or upon any other grond of deportabit U

25 provided under section 241(a)."'.

26 (b) TECNICALA . NDMET.-The ninth sentence of section 242(b) of £
27 the Inmigration and'N Natiolity Act (8 U.S.. 1252(b)) is amended by L
28 striking "The" an insertng "E as provided in section 242d), the".
29 (c) Ema v Dar.Te amendments made by this section shall
30 apply to all aliens whose a ~udication of guilt or guilty plea is entered in
31 the record after ie dte of enatment of this Aet.
32 SEC. RESTRING DEFENSES TO DEPORTATION FOR CERTAIN
33 CRIMINAL ALIEN

34 (a) DEFENSEs BASED ON SVEN YEARS OF PERMNENT RESI -
35 DENCE.-The last sentence o section 212(c) of the lmmigration and Na-
36 tionality Act (8 U.S.C. 1182(c)) is amended by striing "has served for
37 such felony or felonies" and all that follows through the period and insert-
38 ing "has been sentenced for such felony or felonies 'to a term of imprison-
39 ment of at least 5 s yas, if the time for appealing isuch conviction or sen-
40 tence has expired and the sentence has become final.".
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I (b) DEFENSES BAse ON WITEIOLDING OF DEPoRTu oN.-Section
2 243(h)(2) of the Immigration and Nationality Act (8 U.S.C. 1253(h)(2)) is
3 amended-
4 (1) by ston the final sentence and inserting the following new
5 subparagraph:
6 "(E) the alien has been convicted of an aggravated felony.";
7 and
8 - (2 ) by strling "ore at the end of subparaaph (C) and inserting
9 "or" at the end of subparagraph (D).

10 SEC. 805. ENHANCING PENALTIES FOR FAILING TO DEPART, OR REEN.
11 TERING, AFIER FINAL ORDER OF DEPORTATION.
12 (a) FAuiE To D ArT.-Section 242(e) of the Immigration and Na-
13 tionality Act (8 U.S.C. 1252(e)) is amended-
14 (1) by stidng "paragph (2), (3), or 4 of the frs timeit ap.
15 peasu and
16 (2) by strng 'shall be imprisoned not more than ten years" and
17 inserting "hall be imprisoned not more than four years, or shall be
18 imprisoned not more than ten Years if the alien is a member of any
19 of the classes described in paragraph (1)(E), (2), (3), or (4) of section
20 241(a).".
21 (b) EN Y.-Section 276(b) of the mmigration and Nationality Act
22 (8 U.S.C. 1326(b)) is amended-
23 (1) in paragraph (I).A-
24 (A) bv inserting after "commnision of' the following: "three
25 or more misdemeanors invoving drugs, ecimes against the person,
26 or both, oe';,and
27 (Bby s o"5"' and inserting 10";
28 (2) in paragraph (2), by strkidng "15" and inserting "20"; and
29 (3) by adding at the'end the following sentenee:
30 -For the purposes of this subsection, the term 'deportation' includes any
31 agreement in which an alien stipulates to deportation during a criminal trial
32 under either Federal or State law.".
33 (C) CoLLATMw& ATTAcU ON UNDERLYING DEPORTATION ORDERL-
34 Section 276 of the Immigration and Nationality Act (8 U.S.C. 1326) is
35 amended by adding after subsection (b) the following new subsee t
36 "(c) In a criminal proceeding under this section, an alien may not chal
37 Ienge the validity of the deporiation order described in subsection (a)(1) or
38 subsection (b) unless the alien demonstrates that-
39 "(1) the alien exhumsted any administrative remedies that may
40 have been available to seek relief against the order.
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1 "(2) the deportation proceedings at which the order was issued im-

2 properly deprived the alien of the opportunity for judicial review , and

3 "(3) the entry of the order was fundamentally unfair.".

4 SEC. 806. MISCELLANEOUS AND TECHNICAL CHANGES.

5 (a) FORm OF DEPORTATiONN HE&wm--The second sentenee of see-

6 tion 242(b) of the Immigration and Nationality Act (8 U.S.C. 1252(b)) is

7 amended by inserting before the period the following " ept that nothing

8 in this subsection shal preclude the A'torney Gejeral from authorizn:g pro-

9 eeedings by electronic or telephonic media (with the consent of the alien)

10 or, where waned or redto t Pa t ie absence of the Kien.n.

11 (b) CONSmuTION.OF DI DEPORATION REQ EMNTS.-

12 No amendment made by this Act and nothing section 242(i) of the Immi-

13 gration and Nationalit At (8 US.C. 1252()) h be Construed to create

14 any substantne or pr al ght or b,,e[t t1yat is ley enforceable by

15 ay party ainst the/ United Sttes or ts a or es or any other

16 person.

17 SEC. 80. CRIMINAL ALIEN TRACKING CENTERL

i8 3 (aj) OPZR&TON.-The Co ioner of r and Naturaliza-

19 tion, with the cooperation of the Director of the Federal Bureau of hues-

20 tigation and the heads of other agencies, shall, under the authority of sec- K

21 tion 242(a)(3)(A) of the Immigration and Natioality Act (8 U.S.C.

22 1252(a)(3)(A)), operate a criminal ae u center.

23 (b) PuosE.-The cimical alin t n center shal be used to as- -J

24 sist Federal, State, and local law enforcemot agencies in identifing and

25 locating aliens vwo may be subject to dypor ti easbn of their convie-

26 tion of aggravated felonies.

27 (C) MiZADTI ,N aF AP p oS.Th are authorized to be

28 appropriated to carry out this section $5,000!000 for fiscal year 1994 and LS

29 *2,000,000 for each of fiscal years 1995, 1996, 1997, and 1998.

30 TITLE IK-AMENDMENTS TO VIOLENT

31 CRIME CONTROL AND LAW EN-

32 FORCEMENT ACT
33 SEC. 901. DELETION OR REPLACEMENT OF PROGRAMS. 7r

34 'he Violent Crimer Cont a law forement Adt of 1994 is

35 amended- [ 
K

36 (1) by strikdg -titleV Lnd

37 (2) by stnIdng subtitles A thr UhS and subtitle X of title IILJ
[' " ,~~~~~~~~~~~~~
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The Common Sense Legal Reform Act

El

104TH CONGRESS T ri
1ST SESSON H .R.

L

IN THE HOUSE OF REPRESENTATIVES

House Republicans will introduce the following bill

El A BILL
To reform the Federal civi stice soem, to reform product liability lawr,K and Io amend te Securitie xhAne Act of 19'34 to promote equity

in private securties litigation.

El. I Be it -eaded by the &i-ade and Hoswe of P eridtives of t& Uited
Stan f fAmeiica in C answs 4

3 SECFION 1. SHORT TrrLL
4 This Act may be cited as the "Common Sense Legl Rpforms A of

S1995".
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TITLE I-CIVIL JUSTICE REFORM
2 SEC. 101. AWARD OF ArrORNEY'S FEE TO PREVAILING PARTY IN FED-
3 ERAL CIVIL DIVERSITY IrTIGATION.

4 (a) AWARD OF ATTORN7EYS FEE.-Section 1332 of title 28, United
5 States Code, is amended by adding at the end the following: K
6 "(e)(1) The district court that exercises jurisdiction in a civil action
7 commenced under this section shall award to the party that prevails with

8 respect to a claim in such action an attorney's fee determined in accordance
9 with paragraph (2).

10 "(2) An attorney's fee awarded under paragraph (1) shall be a reason-
11 able attorney's fee attributable to such claim, except that the fee awarded

12 under such paragraph may not exceed-

13 "(A) the actual cost incurred by the nonprevailing party for an at- j
14 torney's fee payable to an attorney for services in connection with such
15 claim, or

16 "(B) ifno such cost was incurred by the nonprevailing partydue
17 to a contingency fee agreement, a reasonable cost that would have been

18 incurred by the nonprevailing party for an attorney's noncontingent fee L
19 payable to an attorney for services in connection with such claim.

20 "(3) Notwithstanding paragraphs (1) and (2), the court in its discre-

21 tion may refuse to award, or may reduce the amount awarded as, an attor- -
22 ney's fee under paragraph (1) to the ectent that the court finds special eir-

23 cumstanes that make an award of an attorney's fee determined in accord-
24 ance with such subparagraph unjust".

25 SEC. 102. HONESTY IN EVIDENCEL

26 (a) OPINION TESTmiONY BY EXPERT.-Rule 702 of the Federal Rules

27 of Evidence is amended-

28 (1) by inserting "(a) In generaL" before "If', and -

29 (2) by adding at the end the following-
30 "(b) Adequate basis for opinion. Testimony in the form of an
31 opinion by a witness that is based on scientific knowledge shall be inadmi
32 sible in evidenee unless the court determines that such opinion i&-
33 "(1) based on scientifically valid reasoning; and
34 "(2) sufficiently reliable so that- the probative value of such evi-
35 dence outweighs the dangers specified in rule 403.
36 "(c) Disqualification. Testimony by a witness who is qualified as
37 descried in subsetion (a) is inadmissIle in evidence if such witness is enti-
38 tled to receive any compensation contingent on the legal disposition of any K
39 claim with respect to which such testimony is offered'.



I SEC. 103. PRODUCT LIABILIT REFORM.

2 (a) APPLCABIRTY AND PREEPTON.-This section governs any prod-
3 net liability action brought in any State or Federal Court against any man-
4 ufaturer or seller of a product on any theory for harm Caused by the prod-
5 uet. This section supersedes State law only to the extent that State law ap-
6 plies to an ie overed b this secton. Any issue that is not covered by
7 this section shall be governed by otherwise applicable State or Federal law.
8 (b) Luuw'y RuLes AppucABLE To PRODUcT SEf RS.-
9 (1) GENERAL RUTLE.-Except as provided in paragraph 2, in a

10 product liability action, a product seller shall be liable to a claimant
11 for ham only if the estab t
12 (A)(i) the product which allegedly caused the harm com-
13 plained of was sold by the product seller,
14 (ii) the product seller failed to exercise reasonable care with
15 reapect to the product, and
16 (Wi) such failure to exercise reasonable cam was a proximateK 17 cause of the claimant's harm,
18 (B)(i) the product seller made an express warranty applicable
19 to the product which allegedly caused the harm complained of,
20 independent of any express warranty made by the manuf-are-
21 as to the same product,
22 (ii) the product failed to conform to the warranty, andL 23 (iii) the failure of the product to conform to the wanty
24 caused the claimant's harm, or
25 (C) the product seller engaged in intentional wrongdoing as
26 determined under applicable State law and such intentionaI wrong-F- 27 doing was a proximate cause of the harm complained of by the

L 28 ~~~~~~~~claimant.
29 For purposes of subparagraph ()(ii), a product seller shall not be con-
30 sidered to have failed to exercise reasonable ae with resapect to a
31 product based upon an alleged failure to inspect a product where there
32 was no reasonable opportunity to inspect the product in a manner
33 which would, in the exercise of reasonable care, have revealed the as-
34 pect of the product which alleedly caused the Claimant's ham.
35 (2) S& c RuL-In a product liability action, a product seller
36 shall be liable for harm to the claimant caused by such product as if
37 the product seller were the manufacturer of such product if-
38 (A) the manfacturer is not subject to service of process
39 under the laws of the State in which the claimant brings the ao-

L 40 tionor

L
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I (B) the court determines that the claimant would be unable
2 to enforce a judgment against the manufacturer.

3 (c) LMTATIONS ON PuNrItI DA GES.-

4 (1) GENERAL LMTATION.-Punitive damages may to the extent L
5 permitted by applicable State law, be awarded against a manufacturer
6 or product seller in a product liability action if the claimant establishes
7 by clear and convincing evidence that the harm suffered was the result
8 of conduct manifesting actual malie

9 (2) LIMITATioN ON AMOUNT.-The amount of punitive damages
10 that ay be awarded for a claim in any civil action subjeet to this see-
II tion shall not exceed 3 times the amount awarded to the claimait for 7
12 the economic injuy on which such claim isbased, or $250,000, which-
13 ever is greater.

14 (d) SEVERAL IuBuL F R NONEoONO3aC DAmAGs.-In any prod-'
15 uct liability action, the liability of each manufacturer or seller of the product
16 inolved in such action shall be several only and shall not be joint for non
17 economic damages. Such manufacturer or seller shall be liable only for the L
18 amount of noneconomic damages allocated to such manufacturer or seller
19 in direct proportion to such manufctures or such seller's percentage of L
20 responsibility as determinedzby the tier of faet.
21 (e) DEFm oN&.-For purposes of this section-7
22 (1) the term "claimant" means any person who brings a product
23 liability action and any person on whose behalf such an action is
24 brought, including such person's decedent if such an action is brought
25 through or on behalf of an estate or such person's legal representative
26 if it is brought thumgh or on behalf of a minor or incompetent,
27 (2) the term 'malice' means conduct that is either-
28 (A) specifically intended to cause seris personal injury, or
29 (B) carried out with both a fligrant indifferenu to the rights
30 of the claimant and an awareness that such conduct is likely to
31 result in serious personal injury,
32 (3) with respect to a product, the term "m an urer means-
33 (A) any person who is engaged in a business to produce, cre--
34 ate, make, or construct the product and who designs or formulates L
35 the product or has engaged another person to design or formulate
36 the product,

37 (B) a product seller of the product who, before placing the
38 produet in the stream of commerce-
39 (i) designs or formulates or has engaged another person
40 to design or formulate an aspect of the product after the
41 product was initially made by another, and
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(ii) produces, ereates, makes, or constructs such aspect

2 of the product, or
3 (C) any product seller not deseribed in subparagraph (B)
4 which holds itself out as a manufacturer to the user of the prod-
5 uct,
6 (4) the term "product"-
7 (A) mrea any object, substance, mbxture, or raw material in
8 a gaseous, liquid, or solid state-

- 9 (i) which is apable of delivy itf, in a mixed or com-
10 bined state, or as a component part or ingredienit,
11 (ii) which is produeed for introduction into trade or eom-
12 merce,
13 (ii) which has intrinsic economic value, and
14 fiv) which is intended for sale or lease to persons for
15 commercial or personal use, and
16 (B) does not include-
17 (i) human tissue, human organs, human blood, and
18 human blood products, or
19 (ii) eleebicit, water delivered by a utl, natural gas,
20 or steam,
21 (5) the term "iproduct seler-
22 (A) means a person-
23 (i) who sells, distributes, leases, preprs, blends, pack.
24 ages, or labels a product or is otherwise invulved in placng
25 a product in the stream of commerce, or
26 (ii) who installs, repairs, or maintains the harm-eausing
27 aspect of a product, and
28 (B) does not include-
29 (m) a manufactuer,
30 (ii) a seller or lessor of real property,
31 (iM) a provider of professional services in usy case in
32 which the sale or use of a product is incidental to the trans-
33 action and the essene of the tran tion is the furnishing of
34 judgment, skill, or servies,
35 (iv) any person who acts only in a financial eapacity with
36 respect to the sale of a product, or
37 (v) any person who leases a product under a lease ar-
38 rangement in which the selection, possession, maintenanoe,
39 and operation of the product are eontrolled by a person other
40 than the lessor,
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1 (6) the term 'punitive damages' means damages in addition to
2 compensation for actual iWury suffered, for purposes of imposing pun-
3 ishment for conduct engaged in with malice and to deter similar future '
4 conduct, but such term does not include compensation for actual in- L
5 jury, and

6 (7) the term "State" means any State of the United States, the
7 District of Columbia, the Commonwealth of Puerto Rico, the Virgin Is-
8 lands, Guam, American Samoa, the Northern Mariana Islands, the
9 Trust Territory of the Pacific Islands, and any other territory or pos- La

10 session of the United States, or any political subdivision thereof.
11 SEC. 104. ATTORNEY ACCOUNTABILITY.

12 (a) TRuTH IN ATToRNsEs' FEEs.-It is the sense of the Congress that
13 each State should require, under penalt of law, each attorey d mitted to
14 practice law in such State to disclose in writing, to any client with whom
15 such attorney has entered into a contingency fee agreement-
16 (1) the actual services performed for such client in connection with
17 such agreement, and
18 (2) the precise number of hours actually expended by such attor-
19 ney in the performance of such services. L
20 (b) AmmN T To THE FEDEAL Rmzs OF Cax PROCDUE-
21 Rule 11(c) of the Federal Rules of Civil Procedur (28 USC. App.) is
22 amended-

23 (1) in the matter preceding subdivision (1) by s oildng "may" and
24 inswting s Ll-
25 (2) in the penultimate sentence of subdivision (1)(A) by striking
26 "may' and inserting "shall"; and
27 (3) in subdivision (2)-
28 (A) by amending the fhist sentence to read as follows "A
29 sanction imposed for a violation of this rule shall be sufficient to
30 deter repetition of such conduct or comparable conduct by others
31 similay situated, and to compenste the parts that were icUred
32 by such conduct."; and
33 (B) in the second sentence by striking ". if imposed on mo7
34 ton and warranted for effective deterrne,". L
35 SEC. 105. NOTICE REQUIRED BEFORE COMMENCEMENT OF CIVIL AC.
36 TION. .
37 Chapter 99 of title 28, United States Code is amended by adding at L
38 the.end the following.

l

27
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1 §1632. Notice required before commencement of civil action
2 "(a) DismSS&L OF O mVL ACrON.-Except as provided in subsection
3 (c), thie district court in wvhie h a eivil action is eommeneed shall dismiss such
4 action with respect to a defendant, without prejudice, if-
5 "(1) not later than 60 days after such action is commenced, the
6 defendant files a motion to dismiss such action on the basis that the
7 plaintiff failed to comply with the requirement specified in subsection
8 (b); and
9 "(2) the plaintiff fails to establish that before commencing such

10 action the plaintiff complied with such requirement.K 11 "(b) Requirement.-,,Not less than 30 days before commencing a eivil
12 action in a district court of the United States, the plaintiff shall transmit
13 (by 1st class mail, postage prepaid, or contract for delivery by any company
14 that in its regular course of business physically delivers correspondence as
15 a commercial service to the public) to the defendant (at an address reason-
16 ably calculated to provide actual notice to such defendamt) a written state-
17 ment specing'the particular claims alleged in such action and the amount
18 of damages claimed in such action.
19 "(c) I ExaPoNs.-4ubsection (a) shall not apply with respect to any
20 eivil action-

21 "(1) to seize or forfeit assets subject to forfeitue
22 "(2) commenced under title 11 of the United States Code;
23 "(3) commenced to establish a receivership or eonservatozihip;
24 "(4) based on the insolvency of the defendant, or the need to liq-
25 uidate assets of the defendant to satisfy any requirement under Federal
26 la'w,
27 "(5) if assets that are subject to such action or that would satisfy
28 a judgment in such action are likely to be removed, dissipated, or de-
29 stroyed by the defendant;
30 "(6) ifthe defendant is likely to flee;
31 "(7) if pnor wtten notie of the Ming of such aceion is reqred
32 by any other law,
33 "(8) to enforee a civil investigative demand or an administrative
34 summons;
35 "(9) if such action is-
36 "(A) to foreclose a lien;
37 '(1) to obtain a temporary r aining order or preimiary
38 indunction; or
39 "(C) to prevent the fraudulent conveyance of propertr, or
40 "(10) if such action involves exigent circumstances that compel
41 immediate resort to the court.
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I "(d) STATUTE OF LlfiTAnoNS.- [
2 "(1) SUSPEvSION BEFORE CO3ZENCEMENT OF ACTION.-If the
3 statute of limitations applicable to a claim would expire in the 30-day
4 period beginning on the date the plaintiff transmits the notice required
5 by subsection (b), such statute shall be suspended-
6 '(A) during such 30-day period, or L
7 "(B) during the 90-day period beginning on the date the
8 plaintff so tmiis sucI notice if, in such 30-day period, the
9 parties to such action so agree in writing.

10 44(2) FI"N4 CiL ACTOK ATE DiSm SSAL-If-
11 "(A) a civjl action is timely commenced in a district court,
12 with respect to at claim;
13 "(B) such aon is dismissed under subsection (a); and
14 "(C) thestatute of limitations applicable to such claim ex-
15 pires before the expiration of the 60-day period beginning on the
16 date such action is dismissed;

17 then the plaintiff n such action may commence a civil action based on
18 such claim in such 60-day periodt notwithstanding such statute.".
19 (b) CONFOBNG AmEm T.ter 99 of title 28, United States L
20 Code, is amended in the table of sections by adding at the end the following:

"1632. Ncdee Tequfred b efwommmment 4i lc.O , L
21 SEC. 106. HOUSE COMMUITEE REPORTS.

22 Clause 2(1) of rule M of the Rules of the House of Representatives
23 is amended by adding at the end the following new subparagraph:
24 "(8) Each report of a committee on each bill or joint resolution of a
25 public chamacter reported by that committee shall include the following in- L
26 formation regarding that bill or joint resolution:
27 "(A) Whether that bill or joint resoution preempts the law of any [
28 State.
29 "(B) The retroactive applicability, if amy, of that bill or joint reso-

30 lution. U
31 "(C) Whether that bill or joint resolution creates any private cause
32 of action and, if so, a description of that relief and the terms and con- .
33 ditions for awarding attorneys fees, if any.
34 "(D) The applicability, if any, of that bill or joint resolution to
35 the Federal Government or any of its agencies or instrumentalities.". K
36 SEC. 107. EFFECTIVE DATE; APPLICATION OF AMENDMENTS.

37 (a) EmI3CTiE DAT.-E xcept as provided in subsection (b), this title
38 and the amendments made by this title shall take effect on the first day

[7
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of the first month begnng more than 180 days sfter the date of the en-

2 actment of this Act.

3 (b) A-PPUCATON' OF AMEND-MENTS.--<1) The en ent made by4 sections 101 and 105 shall apply only with respect to civil actions com-

F- 5 menced after the effective date of this ttle.
L 6 (2) The amendments made by section 102 shall apply only with respect

7 to cases in which a trial has commenced after the effective date of this title.L - 8 (3) The amendments made by section 103 shall apply only with respect
9 to claims arising after the effeetive date of this title.

10 (4) The amendment made by section 106 shall apply to bills and jointL 11 resolutions reported by,any committee at least 30 ealendar days aftet the
12 date of enactment of this Act
13 TITLE l-REFORM OF PRIVATE
14 SECURITIES LITIGATION
15 SEC.201. SHORT TITLE; TABLE OF CONTENTS.
16 (a) SHORT T B h.-This title may be cited as the 'Private Securities
17 Litigation Reform Act of 1995".

18 (b) TALzE OF CONT NT&-The table of contents for this tite is as
19 follows:

See. 201. Short tle; table of conteno.
See. 202. Premtion of fidpfm
See. 203. rremotion of &bLsie pmces ta± foment h I ip
Bee. 204. Premhon of "fshing qedidob I1Wguia.
See. 205. Establishmeut of "nafe harbor" for prcicdUe statemet.
6ee. 206. Altern Tdiute rmkodu proeed&
Sec 207. Amendment teo RaRteea InO~ened agd C4mrpt Or.Datona Act.

20 SEC. 202. PREVENTION OF LAWYER-DRIVEN LITIGATION.
21 (a) PLENT5F STEERING CogMM &s-The Securities Rxdange Act
22 of 1934 (15 U.S.C. 7& et sq.) is amended by addin &t the end the follor,L 23 ing newo
24 "SEC. 36. GUARDIAN AD LJTEM AND CLASS ACTION STEERING COM.
25 MFITEES.
26 "(a) GUARDIAN AD LrM-Exeept as provided in subsection (b), not
27 tr thman 10 days after ertiing a plaintiff class in any private action
28 brought under this title, the court shall appoint a guardian ad litem for the

L 29 plaintif cla from a list or lists provided by the parties or their counseL
30 The guardian ad litem shall direct counsel for the class as set forth in this
31 section and perform such other functions as the urt may speci. The
32 court shall apportion the reasonable fees and expenses of the guardian adF- 33 item among the parties. Court appointment of a guardian ad litem shall

-_ 34 not be subject to interlocutoy review.
35 "(b) C ACTON STERING C o* T .ubsecion (a) shall not
36 apply it not later than 10 days after eer a plaint clas, on is own
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I motion or on motion of a member of the elass. the.eourt appoints a commit-
2 tee of class members to direct counsel for the elass (hereafter in this section
3 referred to as the 'plaintiff steering committee,) and to perform such other
4 functions as the court may specify. Court appointment of a pltiff steering
5 committee shall not be subject to interlocutory review.
6 "(C) MEMBERSMIP OF PLINTU7 STEERING COcM .Tr- .7

7 "(1) QUALIFMCATION8.-

8 "(A) NmBERIL-A plaintiff steering committee shall consist
9 of not fewer than 5 class members, willing to serve, who the court

10 believes will fairly represent the class.
11 "(B) OW Fsp uNrxE s .- Members of the plaintiff V
12 steering committee shall have cumulativey held during the class
13 period not less than-
14 "(i) the lesser of 5 percent of the securities which are
15 the subect matter of the litigation or securities which are the
16 subect water of the litigation with a market value of V
17 $10,000,000; or
18 "(ii) such smaller percentage or dollar amount as the
19 court finds appropriate under the circumstances.
20 "(2) NAmD PLLanwr .- Class members who are named plain-
21 tif in the litigation may serve on the plaintiff steering committee, but
22 shall not comprise a majority of the committee. K
23 "1(3) NONcOMPEN nTXoN OF m BEs.-Members of the plaintiff

24 steering committee shall serve without compensation, except that any
25 member may apply to the court for rem rsement of reasonable out-
26 of-pocket epens from any common fund established for the-clas r
27 "(4) Msaame.-The plaintiff string committee shall conduct J

28 its business at one or more previously scheduled meetings of the corn-
29 mittee at which a majority of its members ae present in person or by L
30 electronic communication. The plaintiff steering committee shall decide
31 al1 matters within its authority by a majorily vote of all members, ex-
32 cept that the committee may determine that decisions other than to ac-
33 cept or ridect a settlement offer or to employ or dismiss counsel for
34 the class may be delegated to one or more members of the committee,
35 or may be voted upon by committee members seriatim, without a meet-
36 mg.
37 "(5) R IGHr OF NONx mBR8 TO BE HAR.-A ela member U
38 who is not a member of the plaintiff steering committee may appear
39 and be heard by the court on ay issue in the action, to the same ex-
40 tent as ay other party.



I "(d) FuNeTOxS Op GvARDIAN AD LTEM AND PLANT STEERIXG

2 ComxrrTEE.-

3 "(1) DmEer COUNSEL.-The authority of the guardian ad litem
4 or the plaintiff steering committee to direct counsel for the class shall
5 include all powers normally permitted to an attorney's client in litiga.
6 tion, including the authority to retain or dismiss counsel and to reject
7 offers of settlement, and the preliminary authority to accept an oferL 8 of settlement, sutdect to the restrictions specified in paragraph (2).
9 Dismissal of counsel other than for cause shall not limit the ability of

10 counse to enforee any contractual fee agreemetor to apply to the
11 court for a fee awfrd from any common fdndestablished for the cla

12 4"(2) SErLmENT oPs.-If a guardian ad litem or a plaintiff
13 steering committee gives preliminary approval to an offer of settlement,
14 the guardian ad litem or the plaintiff steering committee may seek ap-

L 15 proval of the offer by a majority of class members if the committee de-
16 temines that the benefit of seeking such approval outweighs the cost
17 of soliciting the approval of class membem

L 18 "(e) IMINM FtROM LIABRIY; REMOVAL-Any person serving as a
19 guardian ad litem or as a member of a plaintiff steering committee shal
20 be immune from any liability sing from such semee. The court may re-
21 move a guardian ad litem or a member of a plaintiff steering committee for
22 good cause shown

L 23 "(f) TEm T ON O0ER IAW.-This section does not affect any other
24 provision of law concerning elass actions or the authority of the court to

25 give final approval to any offer of settlement.".

26 (b) ADDITIONAL PROVisiONS AppLCABLe TO CLas AcoN&-8 Sec.

27 tion 21 of the Securities hAnge Aet of 1934 (15 U.S.C. 78u) is amended
28 by adding atthe end the folowing new subsection:
29 "(i) Dk wsR OF Sftrnm wT Tmm To CLASS Mtw mEs-In'

30 any private action under this title that is certified as a dass action purant

31 to the Federal Rles of Ci Procedure, a proposed settlement agreemet
32 tat is published or otherwise dieminted to the class all incude ie fol-
33 lowing stamets:
34 "(1) STATEMENT OF POTWNTIAL OUTOOME OF CAS-

35 4"(A) AGREEMNT ON AMOUNT OF DAMAGES AND LIEL.

36 HOOD OF PREVAnG.-If the setling parties agree on the
37 amount of damages per share that would be recoverable if the
38 plaintiff prevailed on each claim alleged under this title and the
39 likelihood that the plaintiff would preva-
40 "(i) a statement coneerning the amount of such potential
41 damages; and
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I "(ii) a statement concerning the probability that the H
2 plaintiff would prevail on the claims alleged under this title
3 and a brief explanation of the reasons for that conclusion.
4 "(B) DISAGREEiENTr O AmOTu.NT OF DAMAGES OR =ULI- K

5 HOOD OF PREVAInG.-If the parties do not agree on the amount

6 of damages per share that would be recoverable if the plaintiff pre-
7 vailed on each claim alleged under this title or on the li-elihood H
8 that the, plaintiff would prevail on those claims, or both, a state-
9 ment from each settling part concern the issue or issues on H

10 which the parties disagree.

1 1 "(C) INADlUSIBn , FOR CERTAIN FUPOSE.-Statenzents

12 ', mwnadeinaccord with subparagraphs (A) and (B) shall not be H
13 am e for prpses of any Federal or ,tate judicial or admin-
14 srate prce.

15 "(2) STA OF AFRNEYS' FEES OR COSTS SOUGHT.-If

I9~ any of the set pties or their couns intend to apply to the court
17 for an awardf fees or costs from any fund established as

18 part of the setlefet, a statement indicating which parties or counsel

19 intend to make sc a l o the amount of fees and costs that
20 will be sough( d the amount of such fees and costs determined
21 on a e f oether wth the amount of the settlement pro-
22 posed to be d, n to the parties to sut on a per-share H
23 basis), and a bii explanation of the, application. Such
24 information shall bo clearly summarizedon the cover page of any notiee
25 to a orof a&posedo inalsettlement.

26 "(3) T OF R ENTTIE. -Tbe name and ad-

27 dress of one or m epsentatves of counsel for the plaintiff class H
28 who will be reso ly available to answer written questions from class
29 members oncenn a ma c i in any notice of settlement - 0

30 published or othet dissemia to clas members.
31 OT4 R ,m-S h oter inforaton as my be

32 required by tde eo ir, or by¢;y gdian ad ltem or plaintiff steezing H
33 otin4L purato this seetion..

34 (C ) PROHISON ON RNEYB' FiEE PAID RO OMMIOSSONx

35 DiswRGQzrN FumsS 21(d) of the Securities xhange Act of
36 1934 (15 U.S.C. 78u(d)) is,,amended by adding at the end the following new

37 paragraph:

38 "(4) PROm BION ON .TrORNEW' FEES PAM FROM OMUSSION

39 DISGOO EN pas otherwise ordered by the court.,
40 funds disgorged as the resWult of an action brought by the Commission
41 in Federal court, or of any Commission adinistrative action, shall not H

H
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I be distributed as payment for attorneys' fees or expenses incurred byr private parties seeki*g distribution of the disgorged funds.".
3 -SEC. 203. PREVENTION OF ABUSIVE PRACTICES THAT FOMENT Lrrl-
4 GATION.

5 (a) ADDrrmoNL PRovSio.Ns APPLmBiLE To CLASS ACTnONS.-Sec-
6 tion 21 of the Securities Exchange Act of 1934 (15 U.S.C. 78u) is further
7 amended by adding at the end the following new subsections:
8 "j) RECOVERY BY Nomw PLin DN CLAS ACGon.-In any
9 private action under this title that is eertified as class action pursuant

10 to the Federal Rules of Civil Procedure, the share of any final judgment
11 or of any settlement that is awarded to class plaitiffs'serving as the rep-
12 resentative parties shall be calculated in the same manner as the shares of
13 the final judgment or settlement awarded to all other members of the class.
14 Nothing in this subsection shall be construed to limit the award to any rep-
15 resentative parties of actual expenses (including lost wages) relating to the
16 representation of the clamss
17 "(k) N omED PL&nrF Tl o mS.-In any private action under
18 this title, in order for a plaintiff or plaintiffs to obtain certification as rep-
19 resentatives of a class of investors pursuant to the Federal Rules of Civil
20 Predure, the plaintiff or plaintiff must show that they owned, in the ag-
21 gregate, during the time period in which violations of this title are alleged
22 to have occurred, not less than the lesser of-
23 "(1) 1 percent of the securities which are the subjeet of the litiga-
24 tion; or

25 "(2) $10,000 (in market value) of such securities.
26 A person may be a named plaintiff in no more than 5 lass actions filed
27 during anW 3-year period.

28 "(1) Aw~sxs OF AwomzWNEs' FEM S.-
29 "(1) PAIENT BY LOSING PAiY.-If the court in any private ac-
30 tion under this title enters a final judgment against a party ltgant
31 on the basis of a motion to dismi motion for sumnaryjudgment, or
32 a trial on the merits, the court shall, upon motion by the prevyaiing
33 party, order the losing party to pay the prevailing party reasonable at-
34 torneyW fees and other expenses incurred by the prevailing party.
35 "(2) TrM FOR MTCAou.-A party seeking an award of fees
36 and other expenses shall, within 30 days of a final, nonappealable judg.
37 ment in the action, submit to the court an applieation for fees and
38 other expenses.

39 "(3) COST DISCBETION.-The court, in its discretion, may re-
40 dues the amount to be awarded pursuant to this section, or deny an
41 award, to the extent that the prevailing party during the course of the
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I proceedings engaged in conduct that unduly and unreasonably pro-
2 tracted the final resolution of the matter in controversy.
3 "(m) CON-FLCTS OF LNTEREST.-In any private action under this title
4 that is certified as a class action pursuant to the Federal Rlbes of Civil Pro-
5 cedure, if a party is represented by an attorney who directly owns or other-
6 wise has a beneficial interest in the securities that are the sulect of the 1
7 litigation, the court shall make a determination of whether such interest
8 consttutes a confliet of interest sufficient to disqualify the attorney from
9 representing the party.

10 "(n) SETTLEINT DISCHARGE-

I1 "(1) IN oENERAL-A defendant who settles ay private action
12 brought under this title at any time before verdict or judgment shall
13 be dischared from all claims for contribution brought by other per,
14 sons. Upon entry of the settlement by the court, the court shall enter
15 a bar order constituting the final discharge of all oblgations to the
16 plaintiff of the settling defendant arising out of the action. The order
17 shall bar all future claims for contribution or indemnity arising out of
18 the action-

19 "(A) by nonsettling persons against the settling defendant, K
20 and
21 "(B) by the settling defendant against any nonsettling de- L

fendants.

23 "(2) REDUCTION.-If a person enters into a settlement with the
24 plaintiff prior to verdict or judgment, the verdict or judgment shall be
25 reduced by the amount paid to the plaintiff by that person
26 a(o) CONTRIBUTION.-A person who becomes liable for damages in any

27 private action under this title may recover contribution from any other per-
28 son who, if joined in the oriinal suit, would have been liable for the same

29 domageL
30 -(p) STATTE OF LIMITATIONS FOR CORBUTON.-Once dgment

31 bas been entered in any private action under this tide determining liability,
32 an action for contribution must be brioght not later than 6 months after
33 the entry of a final, nonappealable judgment in the action.
34 "(a) SPEcYL Vmcrms.-In any private action under this title in r
35 which the plaintiff may recover money damage, the ort shall, when re-
36 quested by a defendant, submit to the juy a written interrogatory on the
37 issue of each such defendant's state of mind at the time the alleged violation K
38 occurred.".

39 (b) RECEMPT FOR PiEERRAL FIE&-Section 15(e) of the Securities
40 Exchange Act of 1934 (15 U.S.C. 78o(c)) is amended by adding at the end
41 the following new paragraph:

FJ
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1 "(7) RECEIPT oF REFERRAL FEES.-No broker or dealer, or per-
2 son associated with a broker or dealer, may solicit or accept remunera-
3 tion for assisting an attorney in obtaining the representation of ny
4 customer in private action under this title.".

r 5 SEC. 204. PREVENTION OF 'FISHING, EXPEDrTION- LAWSUITS.
6 The Sewurities Exchange Act of 1934 (15 U.S.C. 78a et seq.) is
7 amended by inserting after section 10 the follo new section:
8 "SEC. 1OA. REQUIREMENTS FOR SECURITIES FRAUD ACTIONS.

L. 9 "(a) INTENT.-In any private action under secton 10(b)-
10 "(1) the plaintiff may recover money damages from a defendant
11 only on proof that the defendant made a material misstatement or
12 omission concerning a security;
13 "(2) the plaintiff must prove that the defendant had actual knowi-
14 edge that the statement was false at the time it was made or knowingly
15 and intentionally omitted to state a fact with actual knowledge that
16 such statement would at the time it was made be rendered false by
17 such omission and with the purpose of rendering the statement false;
18 and
19 "(3) the plaintiffs complaint shall allege specific facts demonstrat-El 20 ing the state of mind of each defendant at the tme the aleged nola-

, 21 tion occurrd.
22 i 0 (b) MisIAADNG STATEMENTS AND OWMSSION.-In any private ac-

23 tion under section 10(b) in which the plaintiff alleges that-the defendant-
24 "(1) made an untrue statement of a material fact; or
25 "(2) omitted to state a material fact necemazy in order to make
26 the statements made, in the light of the circumstances in which they
27 were made, not misleading,

28 the plaintiff shall specify each statement alleged to have been misleading,
29 the reason or reasons why the statement is misleading, and, if an allegationL 30 regarding the statement or omission is made on information and belie4 the
31 plaintiff shall set forth all information on which that belief is formed.
32 "(C) BUaBIN OF PiOOF.-In any private action aising under section
33 10(b) based upon a material misstatement or omission concerning a sew-
34 rity, the plaintiff must prove that he or she had actual knowledge of and

.35 actually relied on such statement in connection with the purchase or sale
36 of a secity and that the misstatement or omission proximately caused
37 (through both transaction causation and loss causation) any loss incunred
38 by the plaintiff.

-_ 39 "(d) DAMAGES.-In any private action arising under section 10(b)
40 based on a material misstatement or omission concerning a security, the
41 plaintiffs damages shall not eceed the lesser of-
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I "(1) the difference between the price paid by the plaintiff for the V
2 security and the market value of the seeunty immediately after dis-
3 semination to the market of information which corrects the
4 misstatement or om ssion; and
5 "(2) the difference between the price paid by the plaintiff for the
6 security and the price at which the plaintiff sold the security after dis-
7 semination, of information correcting the misstatement or omission.".
8 SEC. 205. ESTABLISHMENT OF "SAFE HARBOR- FOR PREDICTIVE
9 'STATEMENTS.

10 (a) CONsDERATiON OF EGuLAToRY OR LEGSLATIVE CHANGES.-In
11 consultation with investors and issuers of securities, the Securities and Ex-
12 change Conmmssion shall adopt or amend its rules and regulations to
13 create-

14 (1) clear and otiective criteria that the Commission finds suffi- V
15 cient for the protection of investors, compliance with which shall be
16 readily ascertainable by issuers prior to issuance of securties, by which .7[
17 forward-looking statements eoncerming the future economic perform-
18 ance of an issuer of securities registered under section 12 of the Secu-
19 rites Ehan At of 1934 will be deemed not to be in nolation of L
20 section 10(b) of that Act, and
21 (2) procedures by which courts shall timely dismiss claims against L
2 such issuers of securities based on such forward-looking statements if
23 such statements are in accordance witli any criteria under pargaph
24 (1). 7
25 (b) CoinassoN CONsDERTIONS.-In developing rules in accordance.
26 with subsection (a), the Commission shall adopt- C
27 (1) appropriate limits to- liability for forward-looking statements;
28 (2) procedres for making a summary determination of the appli, V
29 cability of any Commission rule for forward-looking statements early in -
30 a judicial proceeding to limit protracted litigation and expansive diseov-
31 ery

32 (3) rules incorporating and reflecting the scienter requirements
33 applicable to any private actions under section 10(b) of the Securities 7
34 Ex :ange Act of 1934, and'

35 (4) rules providing dlear guidance to issuers of securities and the
36 Judiciary.

37 (c) SscuRhis Aar AmENDmMNT.-The Securities and Exhange Act
38 of 19 34 (15 US.C. 78a et seq.), 8 amended by adding at he end the fol
39 lowing new section.

.~~~~~~~~~~
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L 'I SEC. 38. APPLICATION OF SAFE HARBOR FOR FORWARD-LOOKING

2 STATEMENTS.
3 "(a) I1w GENvERAL.-In any private action under this title that alleges
4 that a forward-looking statement concerning the future economic perform-
S anee of an issuer registered under section 12 was materially false or mis-
6 leading, if a party making a motion in accordance with subsection (b) re-
7 quests a stay of discovery concerning the claims or defenses of that party,
8 the court $hall grant such a stay until it has ruled on any such motion.
9 "(b) Suiau~y JUmmETr MononS.-Subsection (a) shall apply to

10 any motion for summary judgment made by a defendant aserting that the
11 forward-looking statement was within the coverage'of any rule which the
12 Commission may have adopted concerning such predictive statements, if
13 such motion is made not less than 60 days after the plaintiff commences
14 discovery in the action.

15 "(c) DrAToRY Co0NDucT DupwCATIVE DISCOvErL.-Notwithstand-
16 ing subsection (a) or (b), the time permitted for a plaintiff to conduct dis-
17 covery under subsection (b) may be extended, or a stay of the proceedings
18 may be denied, if the court finds that-
19 "(1) the defendant making a motion described in subsection (b)
20 engaged in dilatory or obstructive conduct in taking or opposing any
21 rI discove;r, or
22 "(2) a stay of discovery pending a rling on a motion under sub-V 23 section (b) would be substantially unfair to the plaintiff or other parties
24 to the action.".

F- 25 SEC. 206. ALTERNATIVE DISPUTE RESOLUTION PROCEDURE.
,, 26 The Securities Exchange Act of 1934 (15 U.S.C. 78a et seq.) is

27 amended by adding at the end the following new secton:
28 "SEC. 39. ALTERNATIVE DISPUTE RESOLUTION PROCEDURE

LV 29 "(a) IN GENERA--

30 "(1) OFFE TO PROCEED.-Except as provided in pargraph (2),
31 in any private action arising under this title, any party may, before the
32 exviration of the period permitted for answering the Complaint, deliver
33 to all other parties an offer to proceed pursuant to any voluntary,
34 nonbinding alternative dispute resolution procedure established or rez-
35 ognized under the rules of the court in which the action is maitained.
36 "(2) PLAw~FF fss JTcIoNs.-In any private action under this
37 title which is brought as a plaintiff class action, an offer under para-
38 ^h (1) shall be made not later than 30 days after a guardian ad
39 litem or plaintiff steering committee is appointed by the court in ac-
40 cordance with section 38.
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I "(3) RESPONSE.-The recipient of an offer under paragraph (1)
2 or (2) shall fle a written notice of acceptance or rejection of the offer
3 with the court not later than 10 days after receipt of the offer. The
4 court may, upon motion by any party made prior to the expiration of H
5 such period, extend theperiod for not more than 90 additional days,
6 during which time discovery may be permitted by the court I
7 "(4) SELCtION OF TYPE OF ALTERNATIVE DISPUTE RESOLU-
8 TION.-For purposes of pararaphs (1) and (2), if the rules of the
9 court establish or recognize more than 1 type of alternative dispute res- Lj

10 olution, the parties may stipulate as to the type of alternative dispute
I1I resolution to be applied." If the parties are unable to so stipulate, the
12 court shall iue an order not later than 20 days after the date on
13 which the parties agree to the use of alternative dispute resolution, E
14 speciing the type of alternative dispute resolution to be applied. LJ
15 "(5) SANCTIONS FOR DIATORT OR OBSTRUCTIVE OONDPUT.-If

16 the court finds that a party has engaged in dilatory or obstructive con- K
17 duct in taking or opposing any discovery allowed during the response
i8 period described in paragraph (3), the court may- 1
19 "(A) extend the period to permit further discovery from that H
20 party for a suitable period, and
21 "(B) deny that party the opportunity to conduct further dis. H
22 covery prior to the expiration of the period.".
23 SEC. 207. AMENDMENT TO RACKETEER INFLUENCED AND CORRUPr
24 ORGANIZATIONS ACT.

25 Section 1964(e) of tide 18, United States Code, is amended by insert-
26 ing ", except that no person may bring an action under this provision if H
27 the racketeering activity, as defined in section 1961(1)(D), involves conduct
28 actionable as fraud in the sale of securies" before the period.
29 SEC. 208. RULE OF CONSTRUCTION. H
30 Nothing in this title or in the amendments made by this title shall be
31 deemed to create or ratif any implied right of action, or to prevent the H
32 Commission from restricting or otherwise regulating private actions brought
33 under the Securities Exchange Act of 1934.
34 SEC. 209. EFFECTiVE DATE. L

35 This title and the amendments made by this title are effective on the
36 date of enactment of this Act and shall apply to cases pending on or com-r
37 menced after such date of enactment. V

EJ,L
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The Job Creation and Wage Enhancement Act

7

104Tr CONGRESS
1ST SESSION H ReH.R___

IN TEE HOUSE OF REPRESENTATIVES

House Republicans will introduce the following bill

L A BILL
To ereate jobs, enhance waes, strengthen property rhts, maintain eertaineconomic liberties, decentalize and reduce the power of the Federal Govern-

ment with respect to the States, localities, and itizens of the United
States, and to increase the accountability of Federal ofcials.

1 Be it eacted by the &nate and Howu of peatitves of the United
2 States f oAmeri in Cong assm&4
3 SECTION 1. SHORT TITLE.
4 ThiAtmaybecitedasthe"JobCeationandWageEnhancement

- 5 Act of 1995".
r - 6 SEC. 2. TABLE OF CONTENTS

L 7 The table of contents for tis Act is as fOilow:

September 23. 1994 (5:05 p.m.)
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I be issued in final form unless the head of the agency which proposed the
L. 2 major rule-

3 (1) prepares a new risk assessment or cosvbenefit analysis, as ap-
4 plicabe, for the proposed major rule in acoordance with this title; and
5 (2) submits the new assessment and analsis for peer review in
6 accordance with this subtitle.
7 Subtitle D-Citizen Suits
8 SEC. 3401. CIVIL ACTION.[ 9 Whoeve is adverse affected by any eonduct in violation of this title

10 may in a civil action obtain appropriate relief. The court may award apre-
11 vailing plaintiff in an action under this section a reasonable attornes fees
12 as a pat of the eost.
13 TITLE lY-ESTABLISHMENT OF FED-

r, K14 ERAL REGULATORY BUDGET COST
15 CONTROL
16 SEC 4001. AMENDMENTS TO THE CONGRESSIONAL BUDGET ACT OF
17 1974

18 (a) FIEDERL RaGuLATOzy B T COST CONTO STmL-Title
19 11 of the Congressional Budget Act of 1974 is amended by inserting befreL 20 section 300 the following new center heading 'PART A-GENERAL

21 PROVISIONS" and by adding at the end the foflowing new part:
L 22 "PART B-FEDERAL REGULATORY BUDGET

23 COST CONTROL
24 SEC. 321. OMB CBO REPORTS.
25 "(a) 0MB-CEO INaTIL REPORT.-Within 1 year after the date of en.
26 actment of this section, OMB and CBO shsW jointly issue a report to the
27 Peident and each House of Congress that contains the following
28 "(1) For the first budget year beginning after the issuance of this
29 report, a prcection of the aggregate direct comt to the private sector
30 of complying with all Federal reElations and raes in effect me-

31 diately before ksuance of the report containing the prqection for that
32 budget year of the effect of current-year Federal regulations and rules
33 into the budget year and the outeams based on those regulations and
34 rales.
35 "(2) A calulation of the estimated aggregate direct cost to the

r- 36 private sector of compliance with all Federal regulations and rules as
L 37 a percentage of the gross domestic product (GDP).

38 "(3) The estimated marginal cost (measured as a uction in es
39 timated gross domestic product) to the private sector of compliance

LS 40 with all Federal regulations and ules in emeess of 5 percent of the

41 gross domestic product.

Septembef 23, 1994 (505 pm.)
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1 (1) is written in a reasonably simple and understandable manner
2 and is easily readable;

3 (2) w n to providead ate notice of thecontent of the rule,
4 msmmary, or Anaysis to affected persons and interested persons that K
S have some sutdect matter evpertise;
6 (3) conforms to commonly accepted principles of grammar, 7

7- (4) contains only sentences that are as short as practical and or- l
8 ganized in a sensible manner, and

9 (5) to the extent practicable, does not contain any double nega-

10 tives, confusi'g mrom references, convouted phrasin, unreasonably
11 complex language, or term of art or word with multiple meanings that

12 may be misinterpreted and is not dehned in the rule, summaw, or
13 snal* respectively.
14 SEC. 7007. REPOEii BY OI6h' [
15 The Administrator of the Office of Information and Regulatory Affairs

16 shall submit a report to the Congres no later than 12 months after the

17 date of the enactment of this Act containing an analysis of rle making pro. -

18 cedares of Federal agencies and an analysis of the impact of those rule
19 makng procedures on the regulated public and regulatory proe
20 SEC. 7008. CIVIL ACTON.

21 Whhoever is adversely affected by any conduet in violation of this title

22 may in a civil action obtain appropriate relief. The court may award a pre- [
23 vailing plaintiff in an action under this section a reasonable attorney's fees

24 as a part of the oost _

25 SEC. 7009. DEFNITIONS.
26 For purposes of this title-

27 (1) except asprovided in section 7004(d)(2), each of the am - L,
28 Uagenq-, "rule-, and '-le malk has the meaning given that tenm

29 in section 551 of title 5, United States Code; and [2
30 (2) the term "major rule" has the meaning given that term in seo

31 tion 7004(b).
32 TITLE VIII-PROTECTION AGAINST L
33 FEDERAL REGULATORY ABUSE
34 Subtitle A-Citizens' Regulatory Bill of E
35 Rights
36 SEC. 8101. CrIINS REGULATORY BILL OF RIGHT .

37 (a) IN GENzAT.-Exeept as provided in subsection (c), each person I

38 that is the target of a Federal'investigative or enforcement action shall,

39 upon the initiation ofaninspection, investigation, or other official proceed.

40 ing directed against that person, have the right-
41 (1) to remainslent; p
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I SEC. 8205. PROHIBITED REGULATORY PRACTICE AS A DEFENSE TO
2 AGENCY ACTION.

3 (a) IN GENMUL-In any administrative or judicial action or proceed-
4 ing, formal or informal, by an agency to ereate, apply or enforce any obliga-
5 tion, duty or liability under any law, rule or regulation against any person,
6 the person may assert as a defense that the agency or one or more employ-
7 ees of the agency have engaged in a prohibited regulatory practice with re-

- 8 spect to the person or to a related entiW in connection with the action or
9 proceeding.

10 (b) CO;N5N .-EIf the eristence of a prohibited regulatory practice
11 is established, the person may be required to comply with the obligation,
12 duty or liability to the atent compliance is required of and enforced against
13 other persons similarly situated, but no penalt, fine, damages, costs or
14 other obligation emept compliance shal be imposed on the person.
15 SEC. 8208. ENFORCEMENT.

16 (a) CInL PE;ALTT.-Arq agency, and any employee of an agency, en-
17 gagingain a prohlited regulatory practice my be asses a civi penalty
18 of not more than $25,000 for esch such practice, In the case of a continu.
19 ing prohibie regulatory practee, each day that the practice continues shal
20 be deemed a separate practice.
21 (b) PWOCU .- ThePreident shall, by regulation, establish proce-
22 dures providing for the administratve enforcement of the rqirements of
23 subsection (a) of this section.
24 SEC. 8207. cITIzEN surrs.
25 (a) COM NCnWM Any person iured or threaten by a prohil>
26 Ited regulator pacte my commence a civil action on his own behalf
27 against any person or agency alleged to have engaged in or threatened to-
28 engage in such practice.
29 (b) J SICTrION ND VNUL-Any action under sution (a) of
30 this seton shall be brought in the district court for any district in which
31 the alleged prohibited regulatory practice occuned or in which the alleged
32 wary occurred. The district court shall have Jurisdiction, without regard to
33 the amount in controvems or the citizenship of the parties, to-
34 (1) restrain any agency or person who has engaged or is engaging
35 in any prohibited reguatory practice;
36 (2) order the cancellation or remission of any penalty, fine, dam-
37 ages, or other monetary assement that resulted from a prohiked

- 38 regulatory practice;

39 (3) order the rescission of any settlement that resulted from a pro.
40 hibited regulatory practice;
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1 (4) order the issuance of any permit or license that has been de-
2 nied or delayed as a result of a prohibited regulatory practice;
3 (5) order the agency and/or the employee engaging in a prohibited lJ
4 regulatory practice to pay to the imjured person such damages as may
S be necessry to compensate the person for any harm resulting from the
6 practice, including damages for-"
7 (A) iry to, deterioration o, or detction of real or per. 7
8 sonal property;

9 (B)los of profits from ie or und ilized resare, and
10 from businese forgone;
11 (C) costs inrned, including costs f compliance where appro-
12 priate,
13 (D) loss in value of a business-
14 (E) reasonable legal, consulting and expert witness fees; or
15 (F) payments to third parties;
16 (6) order the payment of punitive dama, in an amount not to
17 exceed $25,000 for each such prohibited regulatory practice, provided 7
18 that, in the case of a continuing prohibited regulatory practie, each
19 day that the practice continues shall be deemed a separate practice.
20 SEC. 8208 OFFICE OF THE SPECIAL COUNSEL K
21 (a) ftQVuzr FOB INVEDTa TON.-Any person who has reason to be-
22 lieve that any employee of any ageny has engaged in a prohibited reg-
23 latory practice may request the Special Counsel established by section 1211
24 of title 5, United States Code, to investigate.
25 (b) Pow=E-The Special Counsel shall have the same power to fim -
26 tigate prohibited regulatory practices that it has to investigate prohibited
27 personnel practices pursuant to section 1212 of title 5, United States Code.
28 TITLE IX-PRIVATE PROPERTY RIGHTS -
29 PROTECTIONS AND COMPENSATION
30 SEC. S001. COMPENSATION FOR TAKING OF PRIVAT5 PROPEIj'. 7L
31 (a) Ewxmu r.- -
32 (1) IN GEWuL-A private property owner is entitled to receive
33 compensation in accordance with this section for any reduction in the
34 value of property owned by the private propert owner, that-
35 (A) is a consequence of a limitation on an otherwise lawful l
36 use of the prop imposed by a final agency action; and
37 (B) is measurable and not negligible.
38 (2) rEDucrnoNs DzEEIID NOT NEGUGIBu E.-For purposes of
39 paragraph (1)(B), a reduction in the value of property of 10 percent
40 or more is deemed not negligible. J

2Septemnber 23. 1994 (&5:0 p.m.)
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(Cite as: 59 Brook. L. Rev. 841)

Brooklyn Law Review
Fall, 1993

Symposium: Reinventing Civil Litigation: Evaluating Proposals For Change

*841 IGNORANCE AND PROCEDURAL LAW REFORM: A CALL FOR A
MORATORIUM

Stephen B. Burbank [FNal]

Copyright (c) 1993 by the Brooklyn Law Review; Stephen B. Burbank

In 1881, Oliver Wendell Holmes, Jr. observed that "[i]gnorance is the best of law
reformers. People are glad to discuss a question on general principles, when they have
forgotten the special knowledge necessary for technical reasoning." [FN1] In 1982, I
concluded a study of the Rules Enabling Act of 1934 [FN2] with a question for federal
rulemakers, namely, whether "ignorance can continue to be 'the best of law reformers.'

[FN3] My question was prompted by the studied indifference of those responsible for
the Federal Rules of Civil Procedure to questions of rulemaking power. In the
intervening decade, I also have had occasion to lament their studied indifference to
empirical questions. [FN4] The two phenomena are related. The papers for this session
provide a welcome occasion to explore that relationship, however briefly.

I want to suggest that by failing to take seriously the task of defining
limitations on the rulemaking power, the Supreme Court and those who assist it have
encouraged Congress also to ignore the question of appropriate allocation rules.
Similarly, by failing to seek empirical evidence on the operation of the Rules or
proposed amendments, the rulemakers have both put their workproduct at risk of *842
legislative override and encouraged Congress to initiate its own half-baked reforms. We
need a moratorium on procedural law reform, whether by court rule or by statute,
until such time as we know what we are doing. The knowledge needed concerns
alternative reform strategies and their likely impacts, but we also need to know who
is responsible for what.

If this sounds like crisis rhetoric, which Professor Marcus correctly suggests can
be overblown, self-serving or both, [FN5] so be it. It is difficult, however, not to sense
a crisis in federal procedural reform when the Chief Justice's letter transmitting the
1993 amendments to the Federal Rules disclaimed any implication "that the Court
itself would have proposed these amendments in the form submitted," [FN6] and when
four other Justices indicated their agnosticism about, tFN71 lack of competence to
evaluate [FN8J or disagreement with, [FN9] one or more of the amendments. When
a majority of the Supreme Court has washed its hands of proposed Federal Rules, and
when some of the Justices have aired the dirty linen, what is it that should restrain



Congress from responding to those who wish to do the same?

It cannot be Congress' confidence that those who draft the Rules are alert to a
the limitations on the rulemaking power contained in the Enabling Act. Ignorance on
that score has persisted despite a serious effort to invigorate and clarify the desired
scheme of allocation in the legislative history of the 1988 overhaul of the Enabling Act. K:
[FN10] To be sure, there has *843 been progress, including one Reporter's
acknowledgement that separation of powers is an Enabling Act concern, [FN11] the 7
Supreme Court's willingness, for the first time since Sibbach v. Wilson & Co., [FN12] i
to take at least somewhat seriously an Enabling Act challenge to a Federal Rule (Rule
11), [FN 131 the Court's refusal to transmit proposed amendments because of foreign
relations concerns [FN14] and the acknowledgement bythe-Advisory Committee that
one of its proposals may transgress the Enabling Act's limitations. iFN15] There is
still no consensus among the rulemakers, however, 'about the nature and scope of the
limitations on their power. In the absence of consensus, the Advisory Committee is apt
to equate controversy with politics, which is for Congress, [FN16] and the statement
of controversial issues that the Supreme Court now expects to receie with ruleiaking
proposals [FN17] is apt toLnt Justices to l'discussh a .844 question on general
principles [even] when they [acknowledge that tey] have forgotten theiknowledge
necessary for technical reasog [FN18 [i

Perhaps, however, Congress should stay its hand because, although the
rulemakers have no shared sense of the limitations on their power, in Professor
Marcus' words, they approach innoations with"neutrality and care."-[FN19f1Is that
how anyone else would desc ibe ihe process tha yielded the two most notorious Rules
in the last decade, Rule 11 as amended in 19 and Rule 26 as amended in 1993?

First, as to care, amended Rule 11 ,was promulgated in a virtual empirical
vacuum, [FN20] but with numerous warnings from the bar about its potential costs.
[FN21] I applaud the, rulemakers' willingness to consider and propose additional
amendments and to seek empiricalevidencejin the process, but they did not exactly
volunteer. [FN22] Moreover, this Irresponsible experiment with court access [FN23] KJ
was in Place for ten years.'

*845 And what of the provisionsi for "required disclosures" in the 1993 L
amendments to Rule 26? [N24] Do they demonstrate the Advisory Committee's
"care?" Again, there was little relevant empirical evidence [FN25] and, indeed, the
Committee repeatedly rejected leas to stay its hand pending the evaluation of K
experience under local rules. [FN26] Having once abandoned ship, [FN271 the
Committee was apparently persuaded to reboard by the view that it "had a duty to
provide leadership in light of its study and hearings," [FN28] by expressed doubt that
ongoing experimentation would yield any useful empirical data [FN29] and by the
argument that a national rule woud ie necssary to effect "the cultural change the K
Committee sought." [FN30] What the *846 Committee's "study" involved, bther than

2 -



F
thought experiments by judges and law professors and consideration of some anecdotal
experiences, [FN31] and what light the hearings shed to dispel the massive opposition
'of the practicing bar [FN321 are not clear. Moreover, one would have thought both
that care in drafting should produce an easily comprehensible rule and that a vehicle
of cultural change should not be riddled with escape hatches. [FN33]

Second, as to neutrality, Professor Marcus and I are in substantial agreement,
which is to say that from my perspective he is dealing with a number of straw menL (and women). We both know the difference between the inevitable non-neutrality of
procedure and the notion that the rulemakers are or might as well be animated by an
overtly political agenda. [FN34].We also kno'that <no responsible scholar who has

L seriously considered the issue of non-transubstantive procedure proposes a
revolutionary reform. The impact of the critique is, indeed, "relatively modest." [FN35]K I agree with Professor Marcus--indeed, I have been at pains to point out [FN361--that
"[ilt does not reject the general idea of a common model of procedures for most or all
cases, but only asks that special circumstances be noted." [FN37]

*847 Here, I think, is the rub. For although Professor Marcus appears to agree
that it makes sense to consider Uthe likely effects of a change, including possible gainsL. and losses for identifiable groups," [FN38] and for a Judgment to be made "whether
some adjustment in the general procedural regime shold be undertaken to ameliorate
the impact on a particular area," [FN39] he does not tell us who should make thatjudgment and, iit is the ruemakers, how they can possibly retain their, neutrality.
Indeed, Professor Marcus' discussion of the "risks and costs" FN4O] of
substanc'e-spaecifc pocebdure demonstrates one reason why lWe rulemakers so rarely

K seek facts bearing on nthe impact of their proposals and why Professor ICarrington
advocated a "veil of ignoranc" ![FN41] in rulemaking. [FN42]

t I If neutrality is not to be a prescription for ignorance, the rulemakers must have
other sources of information about the likely impact of proposed Federal Rules or
amendments that will serve as a surrogate for empirical work. Three possibilities come

LI to mind: the collective experience and wisdom of the rulemakers, information provided
through written comments and public hearings and the fruits of scholarlyh inquiry. It
seems to 'me tha the rulemakers' own knowledge base has been shrinking, or shouldL I say narrowing, t Lat their professed distaste for politics and nllingness to share
power have consequenfially diminished the utility of public coment and that the

7C nature of scholarship in the aid of legal reform has changed depressingly little since
L the days llyhen Chdrles Clark was rewriting the 1Enabiig Act as a scholar to suit hispurposes a a rulemaker. [FN43]

Professor Marcus is correct that the original Federal Rules were drafted Tby a
group ofi elte plawers and law professors who acted with little empfrical evidence."
[FN441 They were, however, people of substantial practical experience [FN45]
concerned *848 about rules that would work for lawyers and their clients while serving

3Ki



what Professor Garth calls "the universal principles of the profession." [FN46] That
seems to be the view Justice White takes of the current rulemaking group or at least
so one might infer from his professed reluctance, as one long away from trial practice
"to second-guess the careful work of the active professionals manning the rulemaking
committees." [FN47] Active at what profession and serving whose interests? [FN48]
Does neutrality include the willingness to subordinate the interests of the judiciary L
narrowly viewed when they are in conflict with other interests traditionally valued,
including by the organized bar? [FN491 Is that the lesson, of Rule 11,i of sanctions in
general, of court-annexed arbitration or of managerial judging? [FN50],II,, : l

Although drafts of the original Federal Rules were distributed for comment,[FN511 in rec~nt years the rule *849process has come tol, resemble the
legislativerocess[FN52] Pr~ofessor Stemp~ bellieves thattgrater assimilation is called
for. [FN53]1 I tso sureO .

The legislative process is, afterj all, an overtly political process,, and a visible
participant in a political process may, as Professor Chayes suggested ofiJudges involved fl
in public law litigation, find it difficult to sustain her dsi erestedness. [FN541 The
rulemakers' currei t strategies of burying their heads, dismising arguments with
which they disagree as special pleading or leaving it orldCougress to second-guess them
if it chooses to dop sb on "political" grounds [FN551 are hardly satisfactory. Yet, just as
empirical data hvav been qn effective antidote- to ,crisis ,rhetoric in recent years--as
Professor M cus palints out [FN6]--so could they provie a neutral counter to specialpleading in the IRutr. Moreover, perhaps we shoud not give up h on te profession's
ability to reassert Ote prima of ",universal prinip s" I[FN5 7] over narrow practice r
interests In evnt, w+ more we fashionon ,Lhelulealdng process in Congress' L
image, the more vConrevss ~i~l be tempted to- seond- 8w guess the product of that
process or to preempt i}t.[,N5 In other words, I agree with Professor Marcus that
neutrality is at least a pursiable goal in designing procedures for civil litigation." L

[FN59] The trickis to be ca'ndid in identif~ng poliy choices and clear about the
allocation of powef to make them. [FN6].

As one whose work is cited twice in uncomfortably close proximity to Professor
Marcus' characlter~izations of ceriicisms or commenty as "heated," [FN61] I should C
probably hav bettfer sense than to dilate on the impoverishment of current procedural L
scholarshfip. ib-is Y~ot a new stoxy [FN62] which may be answer enough to Professor
Stempel p attemp to use cil procedure textbooks as evidence of the vibrancy of the
old parading(FN6$J Moter look at those textbooks, however,, should suffice to drive
from his mindth curious notin, (at least as applied to procedure, that "constitutional
rights of federalisms historically ... have not been given the same force as separation
of powers principLe[FN64] If that were true, Sibbach v. Wilson & .Co. [F'N65] and
Hanna v. FPuN 6] other fway and we might not be
hernaev.Plumer N6 mght 4 outthe

4



tk From this perspective, the teeth gnashing and general hysteria that have greeted
the Civil Justice Reform Act of 1990 ("CJRA") [FN68] in some quarters are mystifying
if not downright funny. What is a member of Congress who hears that "W[the reigningsensibility for fifty years of federal rulemaking has been an ethos of elitism and
secrecy" [FN69] to make of the charge that the CJRA was "stealth legislation"'? [FN70]
If that same *851 legislator knows something about the present composition of the
rules committees, [FN71] how should she react to criticisms of the Brookings Task
Force, [FN72] and why in any event should she care since it did not enact anything?K [FN73] Should she be moved by criticisms that the legislation is founded on aquestionable empirical base [FN74] if she knows the history of the 1993 amendments

-r to Rule 26? [FN75] Should she be moved by criticisms that it will "transform theL reigning procedural aesthetic of simplicity aid' uniformity" [FN76] if she knows that,
as a result of a vast underbrush of local rules and standing orders, the supposed
aesthetic has nothing to do with reality? [FN77] And what about the claim that the

iLI statute violates the separation of powers? [FN78] Is it Sibbach or Hanna that so exalts
the allocation of lawmaking power between the branches? [FN79]

*852 Please do not misapprehend. I am no fan of the CJRA or of the process by
which it was passed.. In fact, I have found it- very dificult to read, let alone to take
seriously. Professor Robel's paper suggests that I have been on the right track, [FN80]
although some of the questionable local rules promulgated under the CJRA's supposed
authority, which she analyzes in another paper, should be taken very seriously. [FN81]

Senator Biden is not a captive of the insurance industry [FN82] any more than
he is the son of a Welsh coal miner. [FN83]1 He is a politician who wanted a statute on

: civil justice reform. Mter some nervous moments, the end product was quite
innocuous. Against a background of the rulemaker's inattention to the allocation of
lawmaking power and, to empirical evidence, many criticisms of thelCJRA from that
quarter have the odor of sour grapes. [FN841 Moreover, to the extent that the Act as
finally passed is seen as an attempt to fill an empirical vacum or an *853 expression
of distrust in the rulemaking process, [FN85] Justice Scaias disseint "an only iag the
1993 amendments to Rule 26 as salt in Senator Biden's wouds. [FN861]

I am not sure that I agree with Professor Stempel's prediction that "the judicialL. branch and the legal profession at large will regain some of the wo d lost." [FN87I
I am doubtful because practicing lawyers play suchl a small role in decisionmaking
about the Federal Rules, [FN88] and also because, asl Professor'Garth sgests, it may

L no longer m*e sense to talk about the legal profession in conne tionyi proedural
reform, [FN89] Indeed, it,,may be that the wininers in the reforms oF the last decade
have been the judiciary and some lawyers (and their clients). If so, however, the lesson

LT is not that neutrality and generality are progressive or t least beninl Predictable,
as Professor Marcus, taking a cue from Professor Hard, [FN9O]{ wold have it.[FN91] H

5



Whatever the motivations of the original Advisory Committee, [FN92] the
procedural system that group produced was a bonanza for lawyers--lawyers, it is
important to, note, of all types. A system of open access to the courts is a L

lawyer-friendly system, [FN93] one that permits lawyers, or at least. those who
subordinate their clients' interests, not to worry about what Professor Garth calls "the
tension--or even contradiction--betweenthe legal profession and legal practice." [FN94]
And whatever accounts for the pressure to shrink the litigation pie in recent years, the
prospecthas meat both that it was more difficult for lawyers to subordinate their
clients' in-terestsand tlhat some lawyers ;(and their clients) would lose. The choices
about who wins and who loses typically arelnot madefin Federal Rules; they are made
by judges *854 exercising the vast discretion that a lsystem of general rules of
procedure reppses in them. [FN95I]Remember that Charles, Clark andWilliam Howard

T were dancing cheek-to-cheek.,i [F N961

Divisions amonglJawyer, entrepreneuson questions relatingto open access bode
ill for the atilty of the- aorgnized bar," [FN97] to haye consequential impact on civil
justice reform, wherever the focus of the reform effort. Worse, experience under theCGA suggests that, unless local expprimentationis tighly controlled, "'various sections
of the organized tbar" nmayicollaborate6 with the federdl judges who appoint them in
what Protsso Ro ell Icalls lit4"destructi[on] of important procedural values." [FN981

These phenomena--the growing jmpotence of the organized bar, the increase inthe number of dfficult Choices federal judges must make in the exercise of their
discretion under the, nation -heles and the:~temptation to make such choices in local
rules--are ya -rmn bags o toprllpledict that, Congress will, let alone to
bjieve that it shouKldeave tefed

So e years ao I halrfaicetiously asked, whether, given the assimilation of the
ruleaingprcess to the ieglisl4te process and the pace of proposed amendments,
tlherIe 1 aon to fearr th4 the Fe! eral1Rules of Civil Procedure will become a latter
d~y Fhroop ICole." [FN99] Th1re yould be ~nothing facetious about such a qgestion
today, paN iul~rly with Ju#itlce rS:aia parting his veil of ignorance to assert that K"[c]onstant reform of the elral rues to correct emerging problems is essential."
[FN 100] he ¶lc ntinuous u W4 of the pperation and effect" [FN1IOi of Federal Rules
reqred b y btaue need nxt, be, andl it should not be, construed as an invitation to EJ
[c]61Istant elorm. I is *85 tfiine 1 Lfor1[ad, rbreather, for a group that includes

rilegiakers, of Ct ongrsse sll nmers of the bar; carefully to review where
we Old r, wre gping adI where we should be going. [FN 102] It is time

orafitm pn igoprance and procedural law reform'.

Nal. Rertl~j G." Fuller, Jr.,P tProfessor of Law,L tUniversity of Pennsylvania Law
Sp'Na. R r s G.le is arleyJrd version of remarks made at the Symposium. I have

profitea fnom iscussions with Leo Levin ad Richard Marcus.[
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FN1 OLIVER WENDELL HOLMES, JR., THE COMMON LAW 64 (Mark DeWolfe
Howe ed., 1963).

FN2 Act of June 19, 1934, Pub.L. No. 73-415, 48 Stat. 1064. The current version ofthe Enabling Act is contained in 28 U.S.C. ss 2072-74 (1988 & Supp. III 1991). See also28 U.S.C. s 2075 (1988) (bankruptcy rules).

FN3 Stephen B. Burbank, The Rules Enabling Act of 1934, 130 U.PA.L.REV. 1015,L 1197 (1982) (footnote omitted).

FN4 See, e.g., Stephen B. Burbank, The Transformation of American Civil Procedure:
in The Examiple of Rule 11, 137 U.PA.L.REV. 1925, 1927-28, 1934-41, 1957-59 (1989).

FN5 See Richard L. Marcus, Of Babies and Bathwater: The Prospects for ProceduralL Progress, 59 BROOK.L.REV. 761 (1993).

FN6 H.R.DOC. NO. 74, 103d Cong., 1st Sess. 1 (1993) (letter from William H.L Rehnquist to Thomas S. Foley (April 22, 1993)), reprinted in 113 S.Ct. (Preface) 477
, >(1993).

FN7 See H.R.DOC. NO. 74, supra note 6, at 102 (statement of Justice White),reprinted in 113 S.Ct. (Preface) at 575.

U FN8 See H.R.DOC. NO. 74, supra note 6, at 101-02, reprinted in 113 S.Ct. (Preface)at 581.

FN9 See H.R.DOC. NO. 74, supra note 6, at 104 (dissenting statement of Justice
Scalia), reprinted in 113 S.Ct. (Preface) at 581. Justice Scalia dissented from theCourt's adoption of amendments to Rule 111 (sanctions) and to Rules 26, 30, 31, 33 and37 (discovery). Justice Thomasjoined in full, while Justice Souter joined in the dissentwith respect to the discovery rules.

L
FN10 See H.R.REP. NO. 422, 99th Cong., 1st Sess. 1 (1985); Stephen B. Burbank,Hold the Corks: A Comment on Paul Carrington's "Substance" and "Procedure" in theL Rules Enabling Act, 1989 DUKE L.J. 1012, 1029-36; Karen Nelson Moore, TheSupreme Court's Role in Interpreting the Federal Rules of Civil Procedure,

FN11 See Burbank, supra note 10, at 1015, 1017 n. 31, 1018-19; Paul D. Carrington,L "Substance" and "Procedure" in the Rules Enabling Act, 1989 DUKE L.J. 28-1, 298.

E FN12 312 U.S. 1 (1941).

FN13 See Business Guides, Inc. v. Chromatic Comnm'n Enter., Inc., 498 U.S. 533(1993). But see Ralph U. Whitten, Developments in the Erie Doctrine: 1991, 40AM.J.COMP.L. 967, 967-70 (1992). "It remains true that the Court has never

7
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invalidated a rule promulgated under the Act." Id. at 970.

FN14 See H.R.DOC. NO. 77, 102d Cong., 1st Sess. 3 (1991) (letter from William H. K
Rehnquist to Thomas S. Foley (April 30, 1991)); Letter from William K. Suter, Clerk
of the Supreme Court, to L. Ralph Mecham, Secretary of the Judicial Conference of the
United States (Dec. 11, 1991) (returning proposed amendments to Rules 4, 4.1, 12, 26, L
28, 30, and 71A and enclosing documents presenting foreign relations concerns).

FN15 The Advisory Committee Note to the 1993 amendments to Rule 4 is prefaced
by a "Special Note" as follows: "Mindful of the constraints of the Rules Enabling Act,
the Committee calls the attention of the Supreme Court andi Congress to the new
subdivision (k)(2). Should this limited extension of service be disapproved, the £7
Committee nevertheless recommends adoption of the balance of the rule....". H.R.DOC.
NO. 74, supra note 6, at 154-55, reprinted in 113 S.Ct. (Preface) at 631. r
FN16 See Advisory Committee on the Federal Rules of Civil Procedure, Minutes of

Committee Meeting 4-5 (April 13-15, 1992) [hereinafter April 1992 Minutes]. "Unless V
there is consensus about the limits of the rulemaking function, however, it is doubtful
that all the procedural safeguards in the world will prevent controversy where it
counts--in Congress--because the rulemakers' reaction to controversy in the lawmaking
process will necessarily, continue to be ad hoc." Burbank, supra note 3, at 1195.

FN17 The Advisory Committee was informed in February 1992 "that the Court would £
in the future like a memorandum explaining the contentious issues resolved." Advisory
Committee on the Civil Rules, Minutes of Committee Meeting 1 (February 21, 1992)
[hereinafter February 1992 Minutes]. Appendix H to the Judicial Conference Rules
materials for September 1992 is a document entitled Proposed Rules Amendments
Generating Substantial Controversy. £7
FN18 See HOLMES, supra note 1, at 64. Never having specialized in trial practice,

I began at the level of expertise (and of acquiescence in others' proposals) with which
Justice Douglas ended. Both categories of revision on which I remark today, however,
seem to me not matters of expert detail, but rise to the level of principle and purpose
that even Justice Douglas in his later years continued to address. H.R.DOC. NO. 74,
supra note 6, at 110, reprinted in 113 S.Ct. (Preface) at 587.

FN19 Marcus, supra note 5, at 805.

FN20 See Burbank, supra note 4, at 1927-28.

FN21 See id. at 1955. £
FN22 Rule 11 was discussed again. It was noted that the anger level in the bar is

high. It was again noted that the criticism is impressionistic. It was also observed that
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l
the furor is different than that bearing on Rule 23 in 1966 with respect to the number
and identity of persons involved. It was also urged that the Committee should strive
to be sufficiently receptive to the concerns of others that people will not generally
think it necessary or desirable to go to Congress for help. Advisory Committee on theCivil Rules, Committee Minutes 53-54 (April 27-29, 1989).

L FN23 "Theory is an irresponsible basis for lawmaking about something as important
as access to court, and it is especially irresponsible when the lawmaking involvesL judicial amendment of a Rule that, in part because of access concerns, only barelyescaped the bright light of the democratic process." Burbank, supra note 4, at 1947-48;C: see also id. at 1962.

FN24 See H.R.DOC. NO. 74, supra note 6, at 28, reprinted in 113 S.Ct. (Preface) at680.

FN25 The Advisory Committee Note states: The rule is based upon the experience ofFir district courts that have required disclosure of some of this information through localL rules, court-approved standard interrogatories, and standing orders.... While far more
limited, the experience of the few state and federal courts that have required pre-discovery exchange of core information ... indicates that savings in time and expenseLI can be achieved.... H.R.DOC. NO. 74, supra note 6, at 94, reprinted in 113 S.Ct.(Preface) at 702.

Yet, the information considered by the Committee was essentially anecdotal, andit was not extensive. See, e.g., Advisory Committee on the Civil Rules, Minutes of theCommittee Meeting 5, 8 (November 17-18, 1989); Advisory Committee on the CivilRules, Minutes of the Committee Meeting 2 (Nov. 29-Dec. 1, 1990); Linda S. Mullenix,L Hope Over Experience: Mandatory Informal Discovery and the Politics of Rulemaking,
69 N.C.L.REV. 795, 810-20, 821 (1991).

FN26 See Advisory Committee on the Civil Rules, Minutes of the Committee Meeting
1 (May 22-24, 1991); April 1992 Minutes, supra note 16, at 7; Mullenix, supra note 25,L at 816-17 n. 114; Laurens Walker, A Comprehensive Reform for Federal CivilRulemaking, 61 GEO.WASH.L.REV. 455, 458-59 (1993); see also infra note 30.

FN27 See February 1992 Minutes, supra note 17, at 4.

FN28 April 1992 Minutes, supra note 16, at 7.

FN29 See id.

FN30 Id. The Committee agreed, however, that "the national plan [should] be subjectto local variation." Id. Thus, amended Rule 26(a)(1) begins: "Except to the extentotherwise stipulated or directed by order or local rule, a party shall, without awaiting
L a discovery request, provide to other parties...." H.R.DOC. NO. 74, supra note 6, at



203, reprinted in 113 S.Ct. (Preface) at 680. Professor Stempel asserts that this
feature of Rule 26(a)(1) "reduc[es] the force of th[e] objection," made by Justice Scalia,
that "[amny major reform of the discovery rules should await completion of the pilot I
programs authorized by Congress." H.R.DOC. NO. 74, supra note 6, at 109, reprinted
in 113 S.Ct. (Preface) at 586. Yet, local variation under the Rule requires that "a court
act[ I affirmatively to impose other requirements or indeed to reject all such
requirements-for the present," H.R.DOC. NO. 74, supra note 6, at 226, reprinted in 113
S.Ct. (Preface) at 702, and the Committee has provided little guidance for the exercise C
of the discretion conferred. Neither that !aspect nor the ability of the parties to
stipulate out of Rule 26(a)(1) bodes well for controlled experimentation. See Rhonda
McMillon, ABA Seeks Delay in Amending Federal Discovery Rules, A.B.A.J., Sept.
1993, at 119.

FN31 See supra note 25 and accompanying text. "Lawyers, including judges and law
professors, have been lazy about subjecting their hunches--which in honesty we should
admit are often little better than prejudices--to systematic empirical testing." Richard
A. Posner, The Summary Jury Trial and Other Methods of Alternative Dispute
Resolution: SomeCautionary Observations, 53 U.CHI.L.REV. 366, 367 (1986).

FN32 See Marcus, supra note 5, at 810.

FN33 See A. Leo Levin, Beyond Techniques of Case Management: The Challenge of
the Civil Justice Rform Act of 1990, 68 ST. JOHN'S L.REV. (forthcoming 1993); see L
also McMillon, supra note 30, at 119 (quoting report recommending ABA policy that
predicts adverse impact on CJRA experimentation process "as litigants and courts
struggle with the meaning and impact of the new national rules").

FN34 See, e.g., Stephen B. Burbank, The Costs of Complexity, 85 MICH.L.REV. 1463,
1472-73 (1987) (book review).

FN35 Marcus, supra note 5, at 778.

FN36 See, e.g., Burbank, supra note 4, at 1940; Stephen B. Burbank, Of Rules and
Discretion: The Supreme Court, Federal Rules and Common Law, 63 NOTRE DAME
L.REV. 693, 716-17 & n. 172 (1988).

FN37 Marcus, supra note 5, at 778.

FN38 Id. at 775.

FN39 Id.

FN40 Id. at 779.
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FN41 Paul D. Carrington, Making Rules to Dispose of Manifestly Unfounded
Assertions: An Exorcism of the Bogy of Non-Trans-Substantive Rules of Civil
Procedure, 137 U.PA.L.REV. 2067, 2079 (1989).

FN42 See Burbank, supra note 4, at 1934-41.

FN43 See Burbank, supra note 3, at 1136-37, 1186.

FN44 Marcus, supra note 5, at 782.

FN45 See Stephen N. Subrin, How Equity Conquered Common Law: The Federal
Rules of Civil Procedure in Historical Perspective, 135 U.PA.L.REV. 909, 971-72
(1987).

L FN46 Bryant G. Garth, From Civil Litigation to Private Justice: Legal Practice at War
with the Profession and its Values, 59 BROOKL.REV. 931, 959 (1993) (identifying "therII traditional legal values asserted by the organizations of the legal profession--access,L judicial independence, official public courts").

FN47 H.R.DOC NO. 74, supra note 6, at 101, reprinted in 113 S.Ct. (Preface) at 575.

FN48 See Laura Kaster & Kenneth Wittenberg, Rulemakers Should Be Litigators,
NAT'L L.J., Aug. 17, 1992, at 15 (noting small number of practicing lawyers on

L Advisory Committee).

FN49 See Burbank, supra note 34, at 1476-83; cf. Burbank, supra note 3, at 1191
("But there is reason to fear that if the rulemakers are left to make choices in such

r areas [between procedure and substance], and whatever the purpose of the dichotomy,
they will choose to advance those policies that are their special province and to
subordinate those that are not."). Of course, I agree with Professor Walker that
"federal courts are operated for the benefit of the parties and society as a whole, not
for the benefit of attorneys." Walker, supra note 26, at 478.

FN50 See Burbank, supra note 34, at 1476-87. On managerial judging, see alsoL Marcus, supra note 5, at 790-94.

FN51 The original Advisory Committee produced two preliminary drafts, one in 1936L and one in 1937. Thousands of copies were printed. Everybody in the country had an
opportunity to examine them. At the suggestion of the Attorney General, the Federal
judges throughout the country appointed local committees of the bar, which have

L worked on this problem. Thousands of suggestions came to the advisory committee as
a result of these two drafts. Hearing on S.J.Res. 281 Before a Subcomm. of the Senate
Comm. on the Judiciary, 75th Cong., 3d Sess. 3-4 (1938). But see Jeffrey W. Stempel,
New Paradigm, Normal Science, or Crumbling Construct? Trends in Adjudicatory
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Procedure and Litigation Reform, 59 BROOK.L.REV. 659, 667 (1993) (asserting that
comnmittee "deliberated in relative anonymity before producing a fully developed code
of civil procedure").

FN52 See 28 U.S.C. s 2073 (1988); Stephen B. Burbank, Sanctions in the Proposed
Amendments to the Federal Rules of Civil Procedure: Some Questions About Power,
11 HOFSTRA L.REV. 997, 998-99 n. 3 (1983); Mullenix, supra note 25, at 830-34.

FN53 See Stempel supra note 51, at 762. He also advocates more involvement by the
Supreme Court. Id. at That is hardly the Court's present inclination. See supra text
accompanying notes 6-9. Moreover, I am doubtful that the Justices have either the
time or expertise to make a useful contribution, and I fear that, except when they are
agnostic about a proposal, see supra text accompanying note 7, a congressional veto
entails some cost to the institution.

FN54 "Can the disinterestedness of the judge be sustained, for example, when he is
more visibly a part of the political process? Will the consciously negotiated character
of the relief ultimately erode the sense that what is being applied is law?" Abram
Chayes, The Role of the Judge in Public Law Litigation, 89 HARV.L.REV. 1281, 13093
(1976).

FN55 See Stephen B. Burbank, The Reluctant Partner: Making Procedural Law for 7
International Civil Litigation, 57 LAW & CONTEMP.PROBS. (forthcoming 1994). For L
a recent example of some of these techniques from a member of the Advisory
Committee, see Ralph K. Winter, Foreword: In Defense of Discovery Reform, 58
BROOK.L.REV. 263 (1992). L
FN56 See Marcus, supra note 5, at 762. Civil justice issues involve value choices--and

that means political choices. But, an enhanced knowledge base can rescue us from a
debate dominated by bogus questions and fictional facts." Marc Galanter, News From
Nowhere: The Debased Debate on Civil Justice, 71 DENV.U.L.REV. 77, 102 (1993). K
FN57 See supra text accompanying note 46.

FN58 Accord Walker, supra note 26, at 463.

FN59 Marcus, supra note 5, at 773.

FN60 See, e.g., Burbank, supra note 34, at 1473.

FN61 See Marcus, supra note 5, at 776. B

FN62 See, e.g., GEOFFREY C. HAZARD, JR., RESEARCH IN CIVIL PROCEDURE
(1963).
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FN63 See Stempel, supra note 51, at 688.

FN64 Id. at 415.

L. FN65 312 U.S. 1 (1941).

FN66 380 U.S. 460 (1965).

FN67 See, e.g., Burbank, supra note 3, at 1028-35, 1187.

FN68 28 U.S.C. ss 471-82 (Supp. III 1991).

FN69 Mullenix, supra note 25, at 837. But see supra note 51 and accompanying text
(noting wide distribution of drafts of original Federal Rules).

FN70 Linda S. Mullenix, The Counter-Reformation in Procedural Justice, 77
MINN.L.REV. 375, 397 (1992). The charge is, in any event, silly. See Jeffrey J. Peck,
"Users United:" The Civil Justice Reform Act of 1990, 54 LAW & CONTEMPYPROBS.
105, 109, 116-17 (1991).

FN71 See supra note 48 and accompanying text.

LJ FN72 See Mullenix, supra note 70, at 406-07.

FN73 The same question might be asked about the advisory groups created unider the
Act. See Levin, supra note 33; Stempel, supra note 51, at 733 ("A frequent complaint
voiced by practitioners serving on Advisory Groups is the unreceptiveness of the bench

L to their ideas."). But see Linda S. Mullenix, Unconstitutional Rulemaking: The Civil
Justice Reform Act and Separation of Powers, 77 MINN.L.REV. 1283, 1298 (1993) ("Indelegating rulemaking power to civilian, nion-expert advisory groups, and in statutorily
requiring that these advisory groups consider and implement certain types of
procedural reforms, Congress engaged in procedural rulemaking."). More astonishing
than this assertion is Professor Mullenix's conclusion that Congress "violate[d]

L separation-of-power doctrine by impermissibly infringing on the power, prerogatives,
and independence of the federal courts to promulgate procedural rules." Id. For a more

E1111 sober judgment, see LAUREN K. ROBEL, FRACTURED PROCEDURE: THE CIVIL
> JUSTICE REFORM ACT OF 1990 (forthcoming). See also infra text accompanying
note 79.[

L FN74 See Mullenix, supra note 70, at 396-97 & n. 90; Avern Cohn, A Judge's View
of Congressional Action Affecting the Courts, 54 LAW & CONTEMP.PROBS. 99, 101
(1991). Again, the same question might be asked about the work of advisory

L groups under the Act. But see Mullenix, supra note 73, at 1287 ("under the Act,
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grassroots, amateur local rulemaking groups will recommend problematic local rules,
measures, and programs based not on considered contemplative study, but rather on
ill-conceived social science, anecdote, and interest-group lobbying.").

FN75 See supra text accompanying notes 24-33.

FN76 Mullenix, supra note 73, at 1287.

FN77 See Burbank, supra note 4, at 1929, 1941. Professor Mullenix admits that L
"[t]oday, federal practice and procedure is impossibly arcane." Mullenix, supra
note 70, at 380.

L.
FN78 See generally Mullenix, supra note 73.

FN79 "Congress has undoubted power to regulate the practice and procedure of t X
federal courts, and may exercise that power by delegating to this or other federal
courts authority to make rules." Sibbach v. Wilson & Co., 312 U.S. 9 (1941) (footnote
omitted). "For the constitutional provision for a federal court system (augmented by L
the Necessary and Proper Clause) carries with it congressional power to make rules
governing the practice and pleading in those courts." Hanna v. Plumer, 380 U.S. 460, C
472 (1965). Professor Mullenix's attempt to deal with these cases is based on a L
fundamentally flawed view of the Rules Enabling Act and its antecedent history. See
Mullenix, supra note 73, at 1327-29. Indeed, the most astonishing aspect of her r
assault on the Civil Justice Reform Act is the attempt to enlist the Rules Enabling Act L
in aid of her constitutional thesis. See, e.g., Mullenix, supra note 73, at 1321-37.
Senator Walsh, who prevented passage of the legislation from 1915 until 1934, must 7
be spinning in his grave. See Burbank, supra note 3, at 1063-98. More important,
the main sponsor of the legislation, Senator Cummins, would be shocked. "It is
probably true that, in the absence of any legislation, courts have the inherent
right to make rules for the government of the matters mentioned in the bill: but this L

is purely an academic question because the Congress has legislated upon the subject,
withdrawing that power, insofar as the district courts are concerned." S.REP. NO.
1174, 69th Cong., 1st Sess. 2 (1926); see also id. at 7- 9. On Cunnmins and the
importance of the 1926 Senate Report to the interpretation of the Enabling Act, see
Burbank, supra note 3, at 1071-92, 1098-1101; Peck, supra note 70, at 115. Finally, all
of us (including Professor Mulleniix) should remember that the Enabling Act was
revised in 1988. See supra tex accompanying note 10. l;r

LFN80 See Lauren K. Robel, Grass Roots Procedure: Local Advisory Groups and the
Civil Justice Reform Act of 1990, 59 BROOK.L.REV. 879 (1993).

FN81 See, e.g., ROBEL, supra note 73.

FN82 See Marcus, supra note 5, at 804. But see Cohn, supra note 74, at 103 ("it K
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appears that, given the financing of Justice for All, the precursor of the Biden Bill, thebill is being driven by special interests.").

FN83 See William Safire, On Language: No Heavy Lifting, N.Y. TIMES, Sept. 27,1987, s 6, at 12.

FN84 Cf. Robel, supra note 80, at 883 n. 22 (quoting federal judge's remark, "Beingtold you're inefficient by Congress is like being told you're ugly by a toad.").

FN85 See, e.g., Marcus, supra note 5, at 852-53; Peck, supra note 70, at 113- 16.

E FN86 See H.R.DOC. NO. 74, supra note 6, at 108-09, reprinted in 113 S.Ct. (Preface)at 584-86; see also supra note 26 and accompanying text.

K FN87 Stempel, supra note 51, at 735.

L FN88 See supra text accompanying notes 44-50.

FN89 See generally Garth, supra note 46.

FN90 See Geoffrey C. Hazard, Jr., Discovery Vices and Trans-Substantive Virtuesin the Federal Rules of Civil Procedure, 137 U.PA.L.REV. 2237, 2247 (1989).

FN91 See Marcus, supra note 5, at 773, 775, 785.

FN92 See id. at 765.

FN93 See generally Garth, supra note 46.

FN94 Id. at 931.

FN95 See, e.g., Burbank, supra note 34, at 1473-76.

r FN96 See Stephen B. Burbank, The Chancellor's Boot, 54 BROOK.L.REV. 31, 33- 34(1988).

7^ FN97 Garth, supra, note 46, at 932.

FN98 ROBEL, supra note 73.

FN99 Burbank, supra note 52, at 999 n. 3. "This Code ... was attacked by barcommittees for intermingling substantive and procedural provisions, and for being toolong, too complicated, 'too minute and technical, and lack[ing] elasticity andLJ adaptability.' "Subrin, supra note 45, at 940 (footnote omitted).
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FN100 H.R.DOC. NO. 74, supra note 6, at 109-110, reprinted in 113 S.Ct. (Preface)
at 586-87.

FN101 28 U.S.C. s 331 (1988).

FN102 The study group I have in mind, which might take the form of a nationalcommission, should consider the interesting proposal recently made by Professor
Walker, among others. See generally Walker, supra note 26. L
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