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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
SAN DIEGO, CALIFORNIA
JANUARY 11-13, 1995
Opening Remarks of the Chair

A Report on actions taken by the Judicial Conference

i Rules amendments approved
ii. Cameras in the courtroom and proposed amendments to
Criminal Rule 53

B. Review of existing policy on direct contacts from the public with
members of the Judicial Conference regarding proposed amendments
submitted by the Standing Rules Committee

C. Coordination with Committee on Court Administration and Case
Management

Approval of the Minutes

Report of the Administrative Office

A. Legislative activity report

B. Administrative actions

Report of the Federal Judicial Center

Report on the Ninth Circuit Local Rules Regarding Capital Cases
Report of the Advisory Committee on Appellate Rules

A Informational report on proposed amendments to Rules 26.1, 29, 35,
and 41 for public comment

B. Minutes and other informational items, including report on the status
of stylizing the rules

Report of the Advisory Committee on Evidence Rules

A. ACTION - Proposed amendments to Rules 404 and 405, as
alternatives to new Evidence Rules 413-415

i. Views of Civil and Criminal Rules Committees on Evidence
Rules 418-415
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Standing Committee Agenda
January 11-13, 1995
Page Two

10.

ii. ACTION - Proposed transmittal communication from the
Judicial Conference to Congress

B. ACTION - Proposed amendments to Rules 103 and 407 for public
comment

C. ACTION - Notifying public of the committee’s review of Evidence
Rules 406, 605, and 606

D. Minutes and other informational items
Report of the Advisory Committee on Bankruptcy Rules

A Informational report on proposed new Rules and amendments to Rules
conforming with Bankruptcy Reform Act of 1994

i ACTION - Approval of Interim Rules

B. ACTION - Proposed revisions to Official Forms for approval and
submission to the Judicial Conference

C. Minutes and other informational items

Report of the Advisory Committee on Civil Rules

A. ACTION - Proposed amendment of Section 742, Title 46, United
States Code, dealing with service of process in admiralty suits for

approval and submission to the Judicial Conference

B. ACTION - Proposed amendments to Rules 26(c) and 43 for approval
and submission to the Judicial Conference

C. ACTION - Proposed amendments to Rules 47 and 48 for public
comment

D. Minutes and other informational items

Report of the Advisory Committee on Criminal Rules, Including Minutes
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Standing Committee Agenda
January 11-13, 1995
Page Three

11.

12.

13.

14.

Contract with America

A

ACTION - Recommendations on rules-related provisions
i Common Sense Legal Reform Act

Proposed amendment to Civil Rule 11
Attorney-fee shifting (American vs. English Rule)
Expert testimony evidence

Exclusionary evidence rule reform

Securities litigation reform

Notice of intent to bring lawsuit

Other rules-related provisions

RHe e TP

ii. Taking Back Our Streets

a. Proposed revision of habeas corpus provisions

Report of the Long-Range Planning Subcommittee

A.

C.

Proposed Long Range Plan for the Federal Courts prepared by the
Administrative Office

Professor Stephen B. Burbank’s article on rulemaking - A Call for a
Moratorium

Report of the Subcommittee

Report of the Subcommittee on Style

Next Meeting
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

(Standing Committee)

Chair:

Honorable Alicemarie H. Stotler
United States District Judge
751 West Santa Ana Boulevard
Santa Ana, California 92701

Members:

Honorable George C. Pratt
United States Circuit Judge
Uniondale Avenue

at Hempstead Turnpike
Uniondale, New York 11553

Honorable Frank H. Easterbroock
United States Circuit Judge
219 South Dearborn Street
Chicago, Illinois 60604

Honorable Phyllis A. Kravitch
United States Court of Appeals
56 Forsyth Street, N.W.
Atlanta, Georgia 30303

Honorable William O. Bertelsman
Chief Judge

United States District Court
P.0O. Box 1012

Covington, Kentucky 41012

Honorable Thomas S. Ellis, III
United States District Judge
200 South Washington Street
Alexandria, Virginia 22320

Honorable William R. Wilson, Jr.
United States District Judge

600 West Capitol Avenue, Room 153
Little Rock, Arkansas 72201

Honorable James A. Parker
United States District Judge
P.O. Box 566

Albuquerque, New Mexico 87103

Area Code 714
836-2055

FAX-714-836-2062
(Short FAX)

714-836-2460
(Long FAX)

Area Code 516
485-6508

FAX-516-485-6582
Area Code 312
435-5808
FAX-312-435-7543

Area Code 404
331-6836

FAX-404-331-5884

Area Code 606
655-3800

FAX-606-431-0296
Area Code 703

557-7817
FAX-703-557-2830

Area Code 501
324-6863
FAX~501-324-6869

Area Code 505
766-1129

FAX-505-766-1283



COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Honorable E. Norman Veasey

Chief Justice

Supreme Court of Delaware

Carvel State Office Building

820 North French Street, 11th Floor
Wilmington, Delaware 19801

Professor Thomas E. Baker
Texas Tech University
School of Law

18th & Hartford, Box 40004
Lubbock, Texas 79409-0004

Professor Geoffrey C. Hazard, Jr.
Director, The American Law Institute
4025 Chestnut Street

Philadelphia, Pennsylvania 19104-3099

Alan W. Perry, Esquire

Forman, Perry, Watkins & Krutz

188 East Capitol Street, Suite 1200.
P.0. Box 22608

Jackson, Mississippi 39225-2608

Alan C. Sundberg, Esquire

Carlton, Fields, Ward, Emmanuel,
Smith & Cutler, P.A. ) ,

5th Floor, First Florida Bank Bldg.

P.O. Drawer 190

Tallahassee, Florida 32302

Sol Schreiber, Esquire

Milberg, Weiss, Bershad, Hynes & Lerach
One Pennsylvania Plaza, 49th Floor

New York, New York 10119-0165

Deputy Attorney General (ex officio)
Honorable Jamie S. Gorelick ‘
Attn: Geoffrey M. Klineberg, Esquire
4111 U.S. Department of Justice

10th & Constitution Avenue, N.W.
Washington, D.C. 20530

Reporter:

Professor Daniel R. Coquillette
Boston College Law School

885 Centre Street

Newton Centre, Massachusetts 02159

Area Code 302
577-3700

FAX-302-577f3702

Area Code 806
742-3992

FAX~-806-742-1629
Area Code 215
243~1684
FAX-215-243-1664

Area Code 601
960-8600

FAX~601-960-8613
Area Code 904
224-1585
FAX~904-222-0398

Area Code 212
594-5300

FAX-212-868-1229

Area Code 202
514-4375
-2101

FAX~202-616-1239
~-514-0467

Area Code 617
552-8650

-4393 (secy.)
FAX-617-547-6175

o
&

3

=3 7]

]

D
N

7

]

)

]

I

]




£
%

|

1

1

)

(.

1

3

gmm
1S

1 71

L

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE (CONTD.)

Consultants:

Joseph F. Spaniol, Jr., Esquire
5602 Ontario Circle
Bethesda, Maryland 20816-2461

- Mary P. Squiers, Asst. Prof.

Boston College Law School
885 Centre Street
Newton, Massachusetts 02159

Bryan A. Garner, Esquire
LawProse, Inc.

Sterling Plaza, 5949 Sherry Lane
Suite 1280, L.B. 115

Dallas, Texas 75225

Secretary:

Peter G. McCabe

Secretary, Committee on Rules of
Practice and Procedure

Washington, D.C. 20544

Sy

Area Code 301
229-2176
FAX-202-273-~1826

Area Code 617
552-8851

FAX-617-552-2615

Area Code 214
691-8588

FAX-214-691-9294
(Home ) -358-5380

Area Code 202
273-1820

FAX-202-273-1826



JUDICIAL CONFERENCE RULES COMMITTEES

Chairs

Honorable Alicemarie H. Stotler

United States District Judge

751 West Santa Ana Boulevard

Santa Ana, California 92701

Area Code 714-836-2055

FAX 714-836-2062 (Short FAX)
-2460 (Long FAX)

Honorable James K. Logan
United States Circuit Judge
100 East Park, Suite 204
P.O. Box 790

Olathe, Kansas 66061

Area Code 913-782-9293

FAX 913-782-9855

Honorable Paul Mannes

Chief Judge, United States
Bankruptcy Court

6500 Cherrywood Lane, Rm 385A

Greenbelt, Maryland 20770

Area Code 301-344-8047

FAX 301-344-0385

Hon. Patrick E. Higginbotham
United States Circuit Judge
13E1 United States Courthouse
1100 Commerce Street

Dallas, Texas 75242

Area Code 214-767-0793

FAX 214-767-2727

Honorable D. Lowell Jensen
United States District Judge
United States Courthouse
1301 Clay Street, 4th Floor
Oakland, California 94612
Area Code 510-637-3550

FAX 510-637-3555

Honorable Ralph K. Winter, Jr.
United States Circuit Judge
Audubon Court Building

55 Whitney Avenue

New Haven, Connecticut 06511
Area Code 203-773-2353

FAX 203-773-2415

Reporters

Prof. Daniel R. Coquillette
Boston College Law School
885 Centre Street

Newton Centre, MA 02159
Area Code 617-552-8650,4393
FAX-617-547-6175 ‘

Professor Carol Ann Mooney
University of Notre Dame
Law School

Notre Dame, Indiana 46556
Area Code 219-631-5866

FAX 219-631-6371

Professor Alan N. Resnick
Hofstra University

School of Law

Hempstead, New York 11550
Area Code 516-463-5930

FAX 516-481-8509

Edward H. Cooper
Associate Dean
University of Michigan
Law School

312 Hutchins Hall

Ann Arbor, MI 48109-1215
Area Code 313-764-4347
FAX 313-764-8309

Prof. David A. Schlueter

St. Mary’s University of
San Antonio School of Law

One Camino Santa Maria

San Antonio, Texas 78284

Area Code 210-436-3308

FAX 210-436-3717

Margaret A. Berger
Associate Dean and
Professor of Law
Brooklyn Law School
250 Joralemon Street
Brooklyn, New York 11201
Area Code 718-780-7941
FAX 718-780-0375
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» ADMINISTRAT&VE ﬁ}éﬂCE OF THE
L. RALPH MECHAM UN!TED TATES COURTS

™  DIRECTOR Q}
e CLARENGE A, LEE. IR WASHINGTON, D.C. 20544

ASSOCIATE DIRECTOR

November 2, 1994

L

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
r AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT
-

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 4, 8, 10, and 47 of
the Federal Rules of Appellate Procedure. The Judicial Conference recommends .

.

‘gm that these amendments be approved by the Court and transmitted to the Congress
- pursuant to law. P
EZ For your assistance in considering these proposed amendments, I am also

7 transmitting an excerpt from the Report of the Committee on Rules of Practice and
. Procedure to the Judicial Conference and the Report of the Advisory Committee on

) L the Federal Rules of Appellate Procedure.
-
-
=
L
-
L::/
Enclosures

-
.
-
-
-
L.




ADWNISTRATWE’ OFFlCE OF THE

L. RALPH MECHAM .
L RALPE UNITED QTAT,ES coums
CLARENCE A. LEE. JR. WASH!NGTON D C 20544

ASSOCIATE DIRECTOR

RNovember 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 5, 40, 43, 49, and 57
of the Federal Rules of Criminal Procedure. The Judicial Conference recommends
that these amendments be approved by the Court and transmitted to the Congress
pursuant to law. P

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Criminal Procedure. : :

. Ralph Mgcham

Enclosures
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ADMINISTRA ﬁém‘:ﬂce OF THE

L. RALPH MECHAM NIT ST COURTS
DIRECTOR U Ei) A@ﬁs
CLARENCE A. LEE. JR. WASHINGTON D C 20544

ASSOCIATE DIRECTOR

November 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 50, 52, §9, and 83 of
the Federal Rules of Civil Procedure. The Judicial Conference recommends that
these amendments be approved by the Court and transmitted to the Congress
pursuant to law. ~

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from the Report of the Committee on Rules of Practice and

Procedure to the Judicial Conference and the Report of the Adwsory Commlttee on
the Federal Rules of Civil Procedure.

L. Ralph Mec

Enclosures

<23 o A TRADITION-OF SERVICE TO THE FEDERAL JUDICIARY  “ i -
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ADMINISTRATVE OEFICE OF THE

L. RALPH MECHAM UNITED STATES ‘COURTS
DIRECTOR 7/;‘; . 5 ~ S};) N
CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544

ASSOCIATE DIRECTOR

November 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 831, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 8018 and 9029 of the
Federal Rules of Bankruptcy Procedure. The Judicial Conference recommends that
these amendments be approved by the Court and transmitted to the Congress
pursuant to law. P

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Bankruptcy Procedure.

L. Ralph Mectam

Enclosures
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L. RALPH MECHAM
DIRECTOR

CLARENCE A. LEE. JR. WASHINGTON D C 20544
ASSOCIATE DIRECTOR

November 9, 1994

Honorable Jon O. Newman

Chief Judge, United States
Court of Appeals

450 Main Street

Hartford, Connecticut 06103

‘Dear Judge Newman:

The Committee on Rules of Practice and Procedure is conducting a long-
range study of the rulemaking process. All aspects of the process are being
evaluated and rethought, including the procedures governing the consideration of
proposed rules a.mendments

I have forwarded to the Standing Committee for its consideration your letter
“of October 6, 1994, which suggests a change to the existing policy regarding direct
communication with members of the Judicial Conference on rules-related issues.
: The commlttee wﬂl next meet on Ja.nuary 12-13, 1995.

Sincere,

Director

cc:  Honorable Alicemarie H. Stotler
Professor Daniel R. Coquillette
Professor Thomas E. Baker

2 A TRADITION OF SERVIGE TO THE FEDERAL JUDICIARY




HARTFORD, CONN. 06103

UnNiTeD STATES COURT OF APPEALS

SECOND CIRCUIT

CHAMBERS OF
JON O. NEWMAN
CHIEF JUDGE
450 MAIN STREET

October 6, 1994

Mr. L. Ralph Mecham

Director

Administrative Office of the United
3tate Courts

One Columbus Circle

Washington, D.C. 20544

Dear Ralph:

Thank you for your letter of October 6, 1994, replving to my
inquiry of September 29, 1994. Your explanation of what occurred
is very helpful. z

I understand the point that since proposed rules changes are
put out for public comment, in some sense it is a "second bite" to
open up direct presentations to members of the Judicial Conference.
On the other hand, the public comment period is an opportunity to
persuade the Rules Committee; any presentation to the Judicial
Conference would be the first opportunity to persuade that body.

Furthermore, the rules situation is not all that different
from the recommendations emanating from other Conference
committees. -Though = their recommendations are mnormally not
distributed for publlc comment, they are often distributed for
comment within the judiciary. The expression of views by judges to
the reélevant committee ‘apparently has not been thought to preclude
presentations to members of the Conference, as we learned from the
recent deluge of communications concerning the career law clerks’
salary issue.

I agree with you that current practice probably ought to
continue for now, but perhaps this is a matter for some further
thought at some point in the future.

Sincerely,
T
\"';}r;l
b0,
./"/ e -
o o
L Jon O. Newman

Chief Judge
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e ADMINISTRATIVE OFFICE OF THE
L. RALPH MECHAM UNITED STATES COURTS

r“ DIRECTOR

Y CLARENCE A, LEE. JR. WASHINGTON, D.C. 20544

ASSOCIATE DIRECTOR
‘ october‘6,11994

VIA FACSIMILE

L I A

Honorable Jon O. Newman

Chief Judge, United States
Court of Appeals

450 West Main Street

Hartford, Connecticut 06103

3

-

i

Dear Judge Newman:

This is a response to your letter of September 29 in which
you said that you were "surprised to see" the following sentence
in Steve Brill’s statement: "We were told by the U.S. Judicial
Conference staff that we should not communicate with members of
the Conference prior to their meeting to remind them of the
results of either thelr own study or our survey, so we didn’t."

1

1 073

When I first read the statement that Brill referred to, I
asked Karen Slegel who heads the "U.S. Judicial Conference Staff"
if she or anyone on her staff had made such a statement to Mr.
Brill. She reported that not only had none of them made such a
statement but they had never talked to Mr. Brlll or to any of his
staff at any time.

S

J.
Then contacts were made with the staff for the Court
Administration and Case Management Committee, chaired by Judge
P, Ann Willjams, which presented the agenda item that was debated by
' L the Conference on cameras in courtrooms. They also reported that
. they had not talked to Mr. Brill or any of his staff.

e

| However, you will recall that there was another "cameras in
- the courtroom" matter on the Conference agenda. This item dealt
with criminal cases and was submitted through the Standing

- Committee on Rules, chaired by Judge Alicemarie Stotler, from its
&d Advisory Committee on Criminal Rules chaired by Judge Lowell
Jensen. Peter McCabe, Secretary to the Rules Committees, said
that he did not make the statement and did not talk to Mr. Brill
or his staff. But, John Rabiej provides the principal staff
support to the Advisory Committee on Criminal Rules. He said
that he received a call from Tim Dyke and another attorney
representing Court TV. This occurred when the proposed criminal

++:A TRADITION.OF SERVICE TO THE FEDERAL JUDICIARY

,.
«
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Honorable Jon 0. Newman
Page 2

rules revisions were out for public comment, roughly in October
1993. The inquiry involved 'only the: crlmlnal rules provision and
not the material submitted by the Court Administration Committee
through Judge Williams. John did not say that they should not
communicate with members of the Conference. But, he did not
encourage it either, since to do so would have Vlolated a
Conference and Committee pollcy g01ng back at least 30 years. As
you may recall from your own service as a rules advisory
committee chairman, this pollcy is meant to discourage special
interests who have already testified publicly from trylng to take
yet another bite of the apple. The staff has been told pot to
encourage such special interests who w1sh to lobby 1nd1v1dual
members of the Conference or of the Supreme Court, whlch also
strongly dlscourages such second bites at the apple by dlrect
lobbying of members of the Court on rules matters.ﬂ Therefore,
John reports that he may have said that it was not’ approprlate to
contact members of the Conference or the Supreme Court.‘ ;But he
did not say‘that the”‘should not must‘not or could not make
such’ contacts.r ‘ " ‘ o W”
) ! o o ' " | ! ‘»f

Let me' relterate that John’s ‘cautlonary comments were made
during. thelpubllc comment perlod solely on the cmlm nal‘rules
issue - Back”hn October 1993. 'They did not relate to Judge
Wllllam S report whlch was debated by the Conference.

r ke At g

In summary,‘untll there is amy change in. Conference or Rules

Commlttee\pollc regardlng dlrect’contact by 1nUerest groups w1th,
o4

M T h

Conference' or: Sppreme Court members,‘l believe tha "my 'staff is
bound to follow current’ practlce to dlscourage such ﬁobbylng and
ex parte contacts. If ex parte statements are permltted I
presume the other 1nterested partles should haVe an opportunlty
to respond to the ex parte statement.n i

Although I*have never talked to Mr. Brill or hlS staff, I
met on October”4 w1th Mr Bendav1d of the Legal Tlmes (controlled

by Mr. Blll) who is wrltlng a story on the Conference and the AO.

Since;ely,

L. Ralph Mecham
Director
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L. RALPH MECHAM UNITED STATES COURTS
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=~ CLARENCE A. LEE. JR. ) WASHINGTON, D.C. 20544

ASSOCIATE DIRECTOR

November 2, 1994

W’% 2 ﬁ

&
L

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

3

By direction of the Judicial Conference of the United States, pursuant to the

- authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for

- the consideration of the Court proposed amendments to Rules 4, 8, 10, and 47 of
the Federal Rules of Appellate Procedure. The Judicial -Conference recommends

r that these amendments be approved by the Court and transmitted to the Congress

L pursuant to law. P

‘Z For your assistance in considering these proposed amendments, I am also

transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Appellate Procedure.

™ 3 )

-

Enclosures

3
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ADMINISTRATIVE QBFICE OF THE
. RALPH MECHAM . E RGO
L. RALPH UI\‘ITEQ}?’I\“A‘{}ES; SQURTS
CLARENCE A. LEE. JR. WASHINC:’fON. D.VC. 20544

ASSQOCIATE DIRECTOR

November 2, 1994

MEMORANDUM TO THE CHIEF JUSTICE OF THE UNITED STATES
AND THE ASSOCIATE JUSTICES OF THE SUPREME COURT

By direction of the Judicial Conference of the United States, pursuant to the
authority conferred by 28 U.S.C. § 331, I have the honor to transmit herewith for
the consideration of the Court proposed amendments to Rules 5, 40, 43, 49, and 57
of the Federal Rules of Criminal Procedure. The Judicial Conference recommends
that these amendments be approved by the Court and transmitted to the Congress
pursuant to law. P

For your assistance in considering these proposed amendments, I am also
transmitting an excerpt from the Report of the Committee on Rules of Practice and
Procedure to the Judicial Conference and the Report of the Advisory Committee on
the Federal Rules of Criminal Procedure. ‘

. Ralph Mdcham

Enclosures
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE

Draft Minutes of the Meeting of June 23-24, 1994
Washington, D.C.

The mid-year meeting of the Judicial Conference Committee on Rules of Practice
and Procedure was held at the Thurgood Marshall Federal Judicial Building in Washington,
D.C. on Thursday and Friday, June 23-24, 1994. The following members were present:

Judge Alicemarie H. Stotler, Chair
Professor Thomas E. Baker
Judge William O. Bertelsman
Judge Frank H. Easterbrook
Judge Thomas S. Ellis, III
Professor Geoffrey C. Hazard, Jr.
Judge James A. Parker

Alan W. Perry, Esquire

Judge George C. Pratt

Sol Schreiber, Esquire

Alan C. Sundberg, Esquire
Judge William R. Wilson

Representing the Department of Justice was Deputy Attorney General Jamie S.
Gorelick, who attended part of the meeting on Thursday. Also participating in the meeting
on behalf of the Department of Justice were Robert E. Kopp, Roger A. Pauley, Esquire,
and Mary Harkenrider. Chief Justice E. Norman Veasey was unable to attend because of
illness.

Supporting the committee were Professor Daniel R. Coquillette, reporter to the
committee, Peter G. McCabe, secretary to the committee, and John K. Rabiej, chief of the
Rules Committee Support Office of the Administrative Office of the United States Courts.

Representing the advisory committees at the meeting were:

Advisory Committee on Appellate Rules -
Judge James K. Logan, Chair
Professor, Carol Ann Mooney, Reporter

Advisory Committee on Bankruptcy Rules -
Judge Paul Mannes, Chair
Professor Alan N. Resnick, Reporter

Advisory Committee on Civil Rules -
Judge Patrick E. Higginbotham, Chair
Dean Edward H. Cooper, Reporter

Advisory Committee on Criminal Rules -
Judge D. Lowell Jensen, Chair
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Professor David A. Schlueter, Reporter
Advisory Committee on the Rules of Evidence -

Judge Ralph K. Winter, Chair

Dean Margaret A. Berger, Reporter

Also participating in the meeting were: Joseph F. Spaniol, Jr. and Bryan R. Garner,
consultants to the committee; Mary P. Squiers, project director of the local rules project;
and Judith A. McKenna of the Research Division of the Federal Judicial Center.
Additional staff assistance was provided by the Rules Committee Support Office and the
Office of Judges Programs of the Administrative Office.

INTRODUCTORY REMARKS

Judge Stotler welcomed the members and thanked the chairs and reporters of the

advisory committees for taking the time to participate in the entire meeting of the Standing .

Committee.

Judge Stotler reported that the Judicial Conference, at the committee’s request, had
withdrawn its position supporting in principle the offer of judgment proposal contained in
S. 585, civil justice reform legislation introduced by Senator Grassley. She pointed out that
she had informed the Conference that the Advisory Committee on Civil Rules was actively
considering proposed amendments to Fed.R.Civ.P. 68, dealing with offers of judgment. The
committee, moreover, wished to review the results of a survey by the Federal Judicial
Center regarding settlement practices.

The chair pointed out that rulemaking frequently overlaps substantive issues.
Accordingly, she emphasized the need for the rules committees to cooperate with other,
substantive committees on the Judicial Conference on a continuing basis. To assist in
coordination, the Rules Committee Support Office of the Administrative Office had
circulated to the members the agendas of the other Conference committees.

Judge Stotler reported that she had been in contact with Judge Ann Williams, chair
of the Conference Committee on Court Administration and Case Management, regarding
the RAND Corporation’s study of implementation of the Civil Justice Reform Act. She
noted that the Conference may have to ask the Congress for a one-year extension of the
statutory deadline to give RAND additional time to compile its data.

Professor Coquillette cautioned that the deadlines for the CJRA study were very
tight and that there would not be sufficient time for the rules committees to study the
RAND results carefully before the Conference has to act to meet the statutory deadline.
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Several of the members stated that the Civil Justice Reform Act had caused
procedural uncertainty and confusion in the district courts. The bar was expressing concern
that it is difficult to determine precisely what procedures are in effect in a given district in
light of the CJRA experimentation and the recent amendments to the civil rules.

APPROVAL OF THE MINUTES OF THE LAST MEETING

The committee unanimously approved the minutes of the January 13-14, 1994
meeting with two minor, stylistic changes. ~+'+ /. /4" ‘

The chair asked the secretary to append to the minutes Mr. Rabiej’s flow chart on
the status of all pending rules amendments. She also recommended that the members read
the draft minutes very carefully to make sure that their comments were properly

characterized, since the minutes will be available to the public on computer assisted legal
research services. "

The committee decided not to make the minutes of the January 12, 1994 executive
session public. It was:agreed that if there were anything in the minutes that would be

helpful for future use, the pertinent speakers could be asked to repeat their remarks for the
record.

REPORT ON LEGISLATION

Mr. Rabiej reported that the Senate-passed version of the comprehensive crime
legislation pending in the Congress had 10 provisions affecting the federal rules. The
House-passed version, though, was very different, since the chair and the Administrative
Office had persuaded the House Judiciary Committee to adhere to the Rules Enabling Act
process and not include any rule amendments in their bill.

With regard to Rule 412 of the Rules of Evidence, both houses had agreed to amend

L;their respective bills and substitute the language of Rule 412 drafted by the Advisory

Committee on the Rules of Evidence—but without the deletions made by the Supreme

_Court that would have eliminated the rule’s application to civil cases. Therefore, it was
likely that the revised rule, in the form drafted by the Advisory Committee on the Rules of

Evidence and approved by the Judicial Conference, would take effect on December 1, 1994.

Mr. Rabiej reported that both House and Senate versions of the crime bill included
an amendment to Fed.R.Crim.P. 32 that would provide a right of victim allocution in certain

~categories of criminal cases. It appeared that the revised version of the Rule 32 recently

promulgated by the Supreme Court—with the victim allocution provision added—would also
take effect on December 1, 1994, Cow e '
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GREATER PARTICIPATION BY THE BAR

Mr. Rabiej stated that Senator Heflin would introduce legislation amending the
Rules Enabling Act to require that a majority of the members of all the rules committees
be practicing attorneys. The moving force behind the effort appeared to be attorney John
Frank, who had also been able to convince the American Bar Association to support the
change in‘membership. - o Lt T NI

Judge Easterbrook suggested that Senator Heflin be advised by the chair that the
Standing Committee had undertaken a comprehensive self-study of the rules process that
would address, among other things, the membership of the committees. He added that
several former committee chairs had recommended: (1) that the Standing Committee’s
membership be smaller, not larger, and (2) that the chairs of the advisory committees be
made ex officio members of the Standing Committee, Adding more lawyers to the Standing
Committee would make it difficult to achieve these objectives. C

Professor Hazard suggested that the rules committees should actively solicit the views
of the relevant committees of the American Bar Association on rules issues. Feedback from
the bar was very important, and greater outreach by the committees was necessary.

Mr. Perfy stated that it would be beneficial to have more members of the bar on the
committees, although there was no need for Senator Heflin’s legislation.

Judge Higginbotham suggested that much of the problem with bar relations flows
from the recent amendments to Rule 26, which were not well received by the bar. He
recommended that the committee be more. sensitive to the bar, actively solicit bar
comments, and respond positively to the request for more lawyers on the committees.

Mr. Rabiej reported that, other than in unusual circumstances, the secretary generally
does not receive many comments from lawyers on proposed rules changes. He stated that,
in an effort to stimulate comments, the Administrative Office had selected about 2,500
attorneys at random from Martindale-Hubbell and would mail them the call for comment
on proposed amendments. He also reported: (1) that he had received mailing labels from
the American Bar Association, and (2) that all state bar associations were now included on
the committee’s mailing list. L * | |

Mr. Rabiej stated that the Administrative Office had completed a draft of a new
pamphlet summarizing the proposed rules changes ready for public comment in September.
He said that the attorneys were more likely to read a brief summary of the amendments
than to read the full text and committee notes, as set forth in the call for comment
publication. He directed the committee’s attention to a copy of the proposed pamphlet,
which had been distributed to the members in their folders. - =~ ‘
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Judge Stotler requested the members to look through the proposed pamphlet for
style and format. She asked for their approval of the concept. She agreed that the deadline
for submitting comments to the amendments should be set forth clearly on the first page
of the pamphlet.

Mr. Sundberg recommended that the committee ask each state bar association to
name an official liaison member to the committee, who would help channel comments on
the rules.

Ms. McKenna suggested that'a list of attorneys interested in the rules could be
produced from the court records of attorneys who appear in federal court. She noted that
the Federal Judicial Center had followed this technique, and she recommended that the
committee write to these lawyers and send them a questionnaire.

FAX FILING

Mr. Rabiej reported that the Court Administration and Case Management
Committee: (1) had withdrawn its original recommendation that the Judicial Conference
adopt guidelines to address fax filing in routine situations, and (2) had decided that there
was no need to promulgate guidelines to address emergency filings.

Judge Stotler stated that the Standing Committee and the Automation and
Technology Committee had both concurred in the recommendations of the Court

Administration and Case Management Committee. Accordingly, fax filing would be limited
to emergency filings and would be left up to the local courts.

REPORT OF THE ADVISORY COMMITTEE ON APPELLATE RULES
Professor Mooney presented the report of the advisory committee, as set forth in
Judge Logan’s memorandum of May 27, 1994. (Agenda Item 5)

1. Rules for Judicial Conference Approval

Professor Mooney reported that the advisory committee was recommending that the
Standing Committee approve amendments to five rules and send them to the Judicial
Conference: F.R.A.P. 4, 8, 10, 47, and 49.

F.R.AP. 4

Professor Mooney explained that the paragraph (a)(4) rule would be amended: (1)
to clarify that a party may file a notice of appeal or, if the party had filed a notice of appeal



June 1994 Minutes - DRAFT Page 6

before disposition of a pretrial motion, it may amend the previously filed notice; and (2) to
conform it to proposed amendments to Fed.R.Civ.P. 50, 52, and 59, which were being
amended to require that a posttrial motion be "filed" no later than 10 days after entry of
judgment. No public comments were received on the proposal, and the advisory committee
was recommending that the amendments be approved as published.

FRAP.8

The amendment to Rule 8 was a technical change in a cross-reference to
Fed.R.Crim.P. 38 to take account of previous changes in that rule. There were no public
comments on the proposal, and the advisory committee was recommending that it be
approved as published.

FRAP. 10

The proposed amendment to Rule 10 would conform the rule to amendments made
in F.R.A.P. 4(2)(4). It would suspend the 10-day period for ordering a transcript if a timely
postjudgment motion were made and the notice of appeal were suspended. There were no
public comments on the proposal, and the advisory committee was recommending that it
be sent forward as published.

F.R.AP. 47

The proposed redraft of Rule 47 is the F.R.A.P. version of a suggested uniform rule
specifying the authority of courts to promulgate local rules and of judges to regulate
practice before them.

Professor Mooney stated that the appellate advisory committee was recommending
a change from the language of the proposed uniform rule to recognize practical differences
between an appellate court and a trial court. On lines 5-8 of the draft set forth on page 11
of Agenda Item 5A, the shaded language had been added by the advisory committee to
provide that: "A generally applicable direction to a party or a lawyer regarding practice
before a court must be in a local rule rather than an internal operating procedure or
standing order." The advisory committee had deleted the language earlier, but decided to
restore it as a result of the public comments.

Internal operating procedures present a problem unique to the courts of appeals.
They sometimes function as local court rules, but they are not subject to the same public
notice and comment requirements as local rules. Unlike the district courts and bankruptcy
courts, the courts of appeals always sit in panels and do not have standing orders.

Professor Mooney stated that the advisory committee was also recommending a
change in subdivision (b). The uniform provided that no sanction may be imposed causing
a party to lose rights for a procedural violation unless there were actual notice of the

J
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* requirement. The advisory committee believed that the provision was directed to trial court

practice and was not needed in the courts of appeals.

Judge Logan emphasized that while the Advisory Committee on Appellate Rules had
approved language that varied slightly from the uniform rule in order to recognize
differences from the trial courts, the substance of F.R.A.P. 47 was the same as the uniform
rule. Professor Coquillette stated that divergence was acceptable as long as there were

- specific reasons for it.

Professor Mooney added that thé advisory committee had agreed to change the word
"negligent” to "nonwillful" on line 23, in accordance with the recommendation of the
Advisory Committee on Bankruptcy Rules. Judge Jensen stated that the Advisory
Committee on Criminal Rules had decided not to make the change, but would support
either version.

Mr. Perry said that he was troubled by elimination of the non-sanctions language in
the appellate rule. Its absence would be noted by the lawyers and could cause more
mischief than including a sentence in the language of the rule that might be redundant.
Professor Baker suggested that the rationale for not including the provision could be
explained in the committee note. Judge Logan added that this could be accomplished by
restoring the last sentence of the committee note reading: "There should be no adverse
consequence to a party or attorney for violating special requirements relating to practice
before a particular court unless the party or attorney has actual notice of those
requirements."

Mr. Schreiber moved to leave the no-sanctions sentence out of the rule and to
address the matter in the committee note.

Mr. Perry moved to amend Mr. Schreiber’s motion to restore the sentence to tﬁe rule
itself. His motion was approved by a vote of 6-5.

Professor Mooney advised that the language of the appellate version of the uniform
rule would still be a little different from the bankruptcy version of the rule because it would
contain no reference to the official forms and the rules of the district courts.

The committee approved Mr. Schreiber’s motion, as amended by Mr. Perry’s motion,
by a vote of 7-2.

[Note: Professor Mooney then said that this means that the committee note would NOT

be amended. Yet, the committee’s report includes language both in the rule and in the advisory
committee note. |
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The committee then voted unanimously to approve the amendments to Rules 4, 8,
10, and 47 and send them to the Judicial Conference. The committee also voted to approve
the parallel amendments in the other sets of rules dealing with local rules of court:
Bankruptcy Rules 8018 and 9029, Civil Rule 83, and Criminal Rule 53.

F.R.A.P. 49

Professor Coquillette stated that serious policy concerns were raised by proposed new
Rule 49, the appellate version of the proposed uniform rule giving the Judicial Conference
authority to amend the federal rules to make technical and conforming amendments. He
noted that Professor Baker had distributed a fine memorandum arguing that if the proposal
were to be approved at all, it would have to be enacted by legislation, rather than through
the Rules Enabling Act process.

He noted that: (1) the Advisory Committee on Bankruptcy Rules was opposed to
the proposal in any form, (2) the Advisory Committee on Criminal Rules had found the
proposed rule acceptable, and (3) the Advisory Committee on Civil Rules believed that the
provision could only be effectuated through legislation. Judge Higginbotham added that he
was personally opposed to the amendment on the merits and that it would be a political
mistake to pursue the matter. Judge Logan stated that the Advisory Committee on
Appellate rules had approved the proposed rule, but with reservations and without extensive
debate.

Mr. Kopp pointed out that the Department of Justice had opposed the proposal in
the past because its scope was uncertain.

Some members of the committee argued on the merits that the Judicial Conference
should have the authority to make technical and conforming amendments, while others saw
no need for the proposal. There was general agreement, however, that it would not be
advisable to forward the proposed rule to the Congress.

Judge Easterbrook suggested that reliance on the supersession clause in the Rules
Enabling Act to amend the Act itself was highly problematic. Legislation would be
necessary to effect the change. He noted that the same issue would arise again later in the
meeting in connection with the proposed amendments to Fed.R.Crim.P. 16 and their impact
on the Jencks Act.

Judge Bertelsman moved to table the proposed umiform rule on technical and
conforming amendments in all sets of the rules (F.R.A.P. 49, Fed.R.Bank.P. 037,
Fed.R.Civ.P. 84, and Fed.R.Crim.P. 59). He then amended his motion to disapprove, rather
than table, the proposed amendments. His motion on the amendment was approved 11-1,
and the amended motion to disapprove the proposal was approved unanimously.
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Professor Coquillette explained that the action just taken would include the changes
to both Fed.R.Civ.P. 83(a) and 83(b), since they are essentially similar.

2. Rules for Publication

Professor Mooney reported that the advisory committee was seeking authority to
publish amendments to six appellate rules.

F.R.AP. 21 |

Professor Mooney pointed out that Rule 21, dealing with mandamus, was before the
committee for the second time. The advisory committee was seeking republication,
following lengthy discussions before both the standing committee and the advisory
committee on whether a trial court judge who is the subject of mandamus should have the
right to appear before the court of appeals.

In amending the proposal, the advisory committee had deleted the right of the trial
judge to appear before the appellate court. Thus, the judge could appear only if ordered
by the court of appeals. Judge Logan and Professor Mooney stated that the advisory
committee was concerned that providing a right to appear would place the trial judge in a
position of advocacy. Moreover, in most cases the trial judge would have no need to
appear. They pointed out that under the amendment the court of appeals could request the
trial judge to appear, when appropriate. .

One member emphasized that he was in favor of giving the trial judge the right to
appear, at least in writing. The right would be particularly important where both parties
oppose the action of the trial judge in a particular case. He also stated that the rule shounld

require the trial judge to receive personal notice of the pleadings.

Some concern was expressed as to the meaning of the provision on lines 10-11 of the
amendment that: "All parties to the proceeding in the trial court other than the petitioner
are respondents for all purposes." A potential ambiguity was cited between the rule and the
committee note. Lines 43-45 of the proposed rule would provide that the respondent must
answer within a fixed time, while lines 27-28 of the note would explain that the court may
order the judge to respond. C « ’

: The committee approved the draft rule and committee note for publication on a vote
of 7-5. ‘

F.R.AP. 25

Professor Mooney stated that the advisory committee had published a simple rule
dealing with service by mail, but had received responses recommending that the rule be
further amended to authorize service by public courier service. The advisory committee
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thereupon decided to amend the rule to provide that filing of a brief or appendix under the
mailbox rule may be made either by mail or by "an equally reliable commercial carrier."
The rule would require a certification of service. It would also require that, when feasible,

service on a party be by a manner at least as expeditious as the manner of filing with the
court.

One member asked whether the postal service had expressed any views on the

legality of the proposal, particularly in light of its monopoly statute. The members agreed -

that the postal service was free to respond to the proposal during the public comment
period. |

Judge Logan stated out that proposed new subparagraph 25(a)(2)(D) would
authorize electronic filing of papers, and he emphasized the need for the appellate version
of the rule to be uniform with the companion electronic filing amendments in the civil and
bankruptcy rules. | | : . o

Judge Easterbrook recommended that the amendment, at lines 28-32, be revised as
follows: "A court of appeals may, by local rule, permit papers to be filed by electronic
means, provided such means are consistent with any technical standards established by the
Judicial Conference of the United States." :

At the suggestion of Judge Ellis, the committee decided to work from the proposed
Bankruptcy Rule 5005, using it as a model for an electronic filing authorization in all three
sets of rules.

Professor Resnick pointed out that the bankruptcy version of the amendment used
the words “standards, if any" to make it clear that individual courts could proceed with
electronic filing by local rule without having to wait for the Judicial Conference to
promulgate standards. He explained that the Conference’s standards would deal only with
technical matters. Procedural issues would have to be addressed either by national or local
rule. He added that if the committee decided in the future that it would be better to have
national procedural uniformity on electronic filng; it couldipropose a more detailed, national
rule. | ST " :

Professor Resnick repoftéd that the Advisory Committee on Bankrupicy Rules was
strongly opposed to fax filing, and its original draft of Rule 5005 had excluded fax filing.
Nevertheless, he had been advised that the term "facsimile" was not limited to standard fax

machine transmissions, but was broad enough to include certain computer to computer

transmissions.

He noted that the amended rule covered signing and verification of papers, and it
provided that an electronic filing constitutes "a written paper." The latter provision was
necessary because the bankruptcy rules require that certain matters, such as a proof of
claim, be initiated "in writing." | » | :
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Judge Logan stated that the Advisory Committee on Appellate Rules could adopt
the language of the proposed bankruptcy rule amendment, stopping after the words
"applying these rules," i.e., deleting the reference on line 21 to the Federal Rules of Civil
Procedure and section 107 of the Bankruptcy Code. He added that his advisory committee

-could consider minor language changes, if necessary, after the public comment period.

Dean Cooper stated that the Advisory Committee on Civil Rules would likely agree
with the appellate committee. But he was concerned that the civil committee had not yet
addressed the specifics of the proposal. He said that drafting was complicated by recent
changes in Fed.R.Civ.P. 5(¢) and . Tecent, controversy concerning fax filing. Judge
Higginbotham added. that lie believed the civil advisory committee would, generally be

pleased with' the bankruptcy proposal.

One member expressed concern that the Standing Committee was being asked to
publish a rule that had not been considered in detail by the appellate and civil committees
and that the proposal would foster further diversity in local court practices. Other members
suggested, however, that courts needed authority to experiment with developing technology.
It was also pointed out that if the committee waited further to publish an amendment, it
would be at least another year before electronic filing could be authorized in the courts.

The discussion on electronic filing was continued later in the meeting in connection with

Bankruptcy Rules 5005 and 8008. | s '

FRAP. 26

The proposed amendment to Rule 26 would make a conforming amendment to Rule
25, allowing service by an "equally reliable commercial carrier."

The members questioned the appropriateness of the word "equally," using the postal
service as the standard.

Judge Wilson moved to adopt Rule 26 as proposed, but to strike the word "equally,”
both in Rule 26 and in Rule 25. The motion was approved with one dissent.

Mr. Schreiber asked whether the additional three days authorized for a party to act
after being served by mail was sufficient in light of recurring mail delivery problems. He
suggested that it might be better to change the three-day provision to five days. He
thereupon moved to amend Rule 26 to increase the grace period following service by mail
from three days to five days. ‘

Professor Resnick stated that the time periods fixed in the bankruptcy rules were
generally shorter than those in the other rules. Giving a party an additional five days after
service, rather than three days, could present real problems for bankruptcy practice and
probably would not be acceptable to the Advisory Committee on Bankruptcy Rules.
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Some members questioned the wisdom of making any change, since the bench and
bar were used to the traditional three-day provision and would likely complain about what
they perceived to be a needless change in the rules. :

Judge Wilson made a si:bstitute motion to have the chair ‘ask the advisory
committees to consider the matter of increasing the time period of Rule 26(c) from three
day§ to five ‘days‘.:\ W'\l‘hgmntion; was.approved by veice vote without objectien.

FRAP.27 .

Professor Mooney stated that Rule 27, governing motions, had been completely
rewritten based on the work of the local rules project., The major changes proposed were:
(1) to prohibit separate briefs on motions; (2) to impose a 20-page limit on motions and

es to motions, (3) to make it,clear that ﬂ‘m\; 10ving party had an opportunity to file

pon tomoye the provisions governing
tions,requirements would be set
) proyviding that motions will be

i e ;
] FRT !

The committee voted unéﬁin‘i&}hs"i&'16”"5{1;9;;9@ the i'evisedjj rule for publication.

F.RA.P. 28

Professor Mooney stated that Rule 28 contained a companion amendment to Rule

32. It would delete subdivision (d), specifying page limits on briefs, because the limits on
the length of briefs would be moved to Rule 32. - {

The committee voted unanimoﬁsly to éppréve the revised rule for publication.

F.R.AP. 32

Professor Mooney pointed out that Rule 32 had been discussed at length at the
January 1994 meeting of the Standing Committee. She stated that substantial changes had
been made in the draft following public comment and technical advice from printing
companies. Professor Mooney stated that the text of the proposed amendment submitted
by the advisory committee (Agenda Item 5B) should be revised to include the following

additional seven changes: (1) on lines 27-28, change the typeface examples to read: "New
- Century Schoolbook, Bookman, and Garamond," (2) on line 40, add the words "at least"
after the word "be," (3) on line 46, strike the words "in leading" and add the word "a" after
the word "use," (4) on line 48, substitute the words "type matter" for the word "typeface,"
(5) on line 75, strike the word "any" and add the words "an original," (6) on line 76, add the
word "printed” before the word "published," and (7) on line 108, strike the word "that. .
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Judge Logan subsequently withdrew the proposed change on line 75, deleting "an
original" and restoring "any." 2

Professor Mooney stated that the draft: (1) expressed a preference for proportional
typeface, (2) provided definitions for both proportionately spaced typeface and monospaced
typeface, (3) prescribed the margins for a page, (4) set the limit for the length of the brief,
expressed in the total number of words, and (5) limited the number of words on an
individual page. She explained that a party filing a brief must certify the number of words
in the brief, but could rely on word processing software to do so. Safe harbors would be
provided, relieving a party from having to certify. the word count as long as the number of
pages in a brief were less than a set number. o

The committee voted unanimously to approve Rule 32 for republication.

3. Ninth Circuit Local Rule 22

Judge Logan reported that the attorneys general of five states had requested the
Judicial Conference to use its authority under 28 U.S.C. § 2071(c)(2) to abrogate Local
Rule 22 of the Ninth Circuit. The local rule was designed to expedite the handling of death
penalty cases by the court of appeals.

He explained that the attorneys general had made their recommendation in a letter
to the Chief Justice, who had referred it to the chair of the Standing Committee, who had
in turn referred it to the' Advisory Committee on Appellate Rules. Judge Logan pointed
out that the advisory committee had had little time to act on the matter and had before it
only the relatively brief letter from the attorneys general and a response from the chief
judge of the circuit. The committee considered the matter at its April 1994 meeting and
had submitted'the report and recommendations found at Agenda Item 5C.

Judge Logan stated that the advisory committee first had to determine the
appropriate standard for the Judicial Conference to apply in modifying or abrogating a local
court of appeals rule under 28 U.S.C. § 2071(c)(2). It decided that the Conference should
only abrogate a rule if it violates federal law, and it should not void a rule simply because
it does not agree with it as a matter of policy.

Second, the advisory committee had to consider the presumption to be accorded a
local court rule and the manner of presenting the issues to the Conference. ‘It decided to
give the Standing Committee the full benefits of its views, even if an issue were in doubt or
there were split votes among the members. Accordingly, the committee took individual

votes on each of the four principal legal issues raised by the attorneys general that raised
serious consistency questions. '
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1.

Local Rule 22-4(e)(4) provides for a two-tiered in banc review—first by 11
judges and then possibly by the entire 28 judges of the court.

The adwsory committee voted 4-3 with 2 abstentions against abrogating the

~ dual in banc procedure Judge Logan stated that a member of the advisory
N commmee had undertaken a. legal study of the issue following the. meetmg
' and had concluded that the law on the point was not clear.

Local Rule 22- 4(e)(2) allows a single ]udge to convene the oourt in banc The

" attorneys general argued that the pertment statute requlred a majority of the

active judges of a court to approve.an in banc hearing. . The Ninth Circuit
responded that a majority of the Judges of the circuit had voted in advance

that if any one ]udge requested an 111 banc review, they would vote to approve
the review.

Some members of the ad\llsory commxttee agreed with the court’s position on
the issue but were of the view that there was a need for periodic reaffirmation
of this provision by.a. majority of tthe active judges of the court, espemally
when the composmon of the court changes

The adVJsory commlttee voted 4-2 w1th 2 abstentions to permit the single
judge provision to stand, with the proviso. that the Judicial Conference be
informed of the committee’s concern that. the procedure is valid only if it
enjoys the contlnumg support of a ma]onty of the court.

Local Rule 22-3(c) prov1des that a certlﬁcate of probable cause and a stay of
execution will be granted automatxcally on appeal from a first habeas corpus
petltlon Federal Rule of Appel]ate Pmcedure 22, however, requires action
by one judge to issue a certificate of probable cause. As a practical matter,
there are ﬁve judges on the Ninth Circuit court who will issue a certificate in
every case. The adwsory commlttee voted 3-1 with 4 abstentions not to
abrogate the prowsmn ‘ 4

A motion was made to recogmze that the court s  procedure in effect
constituted a standing order by a smgle judge to grant a certificate of
probable cause and a stay of execution in every first petition in a death
penalty case. Vlewed in this hght, the procedure was, valid, subject to the
qualification of contmmng reafflrmatlon noted earlier. The motion passed by
a vote of 5-0 w1th 3 abstentions

Local Rule 22-1 apphes the death penalty procedures to related civil
proceedings. It was pointed out that the issue of the authority of a federal
judge to grant a stay of execution when a habeas corpus petition is not
pending before the judge was being considered by the Supreme Court in the
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McFarland case. Accordingly, the advisory committee voted unanimously to
make no recommendation concerning the validity of the procedures as applied
to non-habeas corpus cases.

The members agreed that the petition of the attorneys general had raised
fundamental issues of first impression regarding the authority of the Judicial Conference to
abrogate local rules and the procedures and standards for doing so. Several members
expressed the need to focus first on the role and responsibilities of the committee and the
Conference under the 1988 revisions to the Rules Enabling Act. After making that review,
it could proceed to consider the merits of the arguments of the attorneys general.

One member stated that the matter was extraordinarily important from a process
standpoint and would establish precedent for future petitions. The attorneys general’s

proposal was also said to invoke sensitive political and policy concerns regarding capital
punishment. |

Three members stated that there was a clear conflict between the Ninth Circuit rule
and governing national law. Others pointed out that while there may be facial
inconsistencies, the Ninth Circuit had drafted its rule to deal with the practical problem that
some of its judges always vote against capital punishment.

Several members insisted that the committee needed additional information and
further briefing in order to make an informed decision on the matter. They suggested that
the attorneys general and the circuit be requested to prepare formal briefs on the issues and
perhaps be invited to address the committee. On the other hand, two members saw no

need for additional information and were prepared to vote immediately that parts of the
Ninth Circuit local rule be abrogated. '

Judge Wilson moved to invite both sides to submit additional information. He then
accepted an amendment to his motion by Professor Baker that the committee’s reporter

provide a bench memorandum that would address all the issues of process and substance
for consideration by the committee.

The motion, as amended, was approved by voice vote with one objection.

Professor Coquillette suggested that notices be sent to the five attorneys general and
the Ninth Circuit by July 15 requesting additional briefing. Notices would also be sent to
the chief judges of the circuits and the Solicitor General. Written input should be received
from the attorneys general by September 15, and a response from the Ninth Circuit should
be due by October 15. The reporter’s bench memorandum for the committee could be sent

to the Standing Committee by November 15, giving the members about two months to study
the issues.
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REPORT OF THE ADVISORY COMMITTEE ON CRIMINAL RULES

Judge Jensen presented the report of the advisory committee, as set forth in his
memorandum of May 17, 1994. (Agenda Item 9)

1. ~ 'Rules for Judicial Conference;Approval

Fed.R.Crim.P.' 5and 40

Judge Jensen stated that the proposed amendment to Rule 5 would carve out an
exception to the rule eliminating the requirement, that the Government follow the
procedural requlrements of the rule in cases where a defendant is charged with a violation
of the Unlawful Flight to Avoxd Prosecutlon statute. (18.U.S.C. § 1073) Asaresultofa
public comment, the adwsory commlttee decided to recommend adding a conforming
change in Rule 40. The advisory committee decided that there was no need to seek public
comment on the conformmg change

The commnttee voted unammously by voice vote to approve the amendments to Rules
5 and 40 and send themi to the Judicial Conference for approval.

Fed.R.Crim.P. 43

Judge Jensen explained that the current rule allows in absentia sentencmg if the
defendant flees before verdict. The proposed amendment would authorize in absentia
sentencing also where the defendant fails to appear for imposition of sentence. In addltlon,
the rule would be amended to extend to organizational defendants.

Judge Easterbrook pointed out that the language of the rule included an incomplete
sentence. He recommended: (1) adding the word "and" to line 31, after the word "both,"
and deleting the word "may" on line 32, and (2) substituting the word * "permits" for the word

"permit" on line 32. :

Professor Hazard moved to approve the changes in Rule 43(b) and send them to the
Conference. The committee approved the changes, including Judge Easterbrook’s
modifications, with one objection.
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Fed.R.Crim.P. 46 and 49

Judge Jensen stated that the proposed amendments in the two rules were purely
technical. The amendment to Rule 46(i)1) would correct an erroneous cross-reference to
the Bail Reform Act. The correct reference is to 18 U.S.C. § 3142, rather than 18 U.S.C.
§ 3144. The amendment to Rule 49(e) would delete a reference to a statute, dealing with
a notice of a dangerous offender, which had been repealed. He stated that there was no
need to seek public comment on either technical correction.

He added that the judiciary had asked the Congress to correct these mistakes
through legislation. He recommended that the amendments be approved by the Judicial
Conference conditioned upon the pending statute not being enacted.

The amendments were approved unanimously by the committee.

Fed.R.Crim.P. 53

Judge Jensen noted that the portion of the advisory committee’s April meeting
dealing with Rule 53, i.e., cameras in the courtroom, had been televised on C-Span. He
reported that the advisory committee had voted to seek Judicial Conference approval of the
amendment, as published. The amendment would authorize cameras in the courtroom in
criminal cases only under guidelines promulgated by the Conference.

He also recommended that the advisory committee be involved in drafting the
Conference’s guidelines. He emphasized the need for the advisory committee to work
closely with the Court Administration and Case Management Committee, and he reported

that he had appointed a subcommittee of the advisory committee to begin consideration of
proposed guidelines.

Some participants expressed strong opposition to cameras in the courtroom as a
matter of policy, asserting that they adversely influence courtroom behavior. They argued
that while courtroom proceedings are the people’s business and should be open, it did not
follow that television cameras should be allowed in the courtroom. They also questioned
the accuracy and depth of studies showing that cameras did not effect courtroom behavior.

One member argued, to the contrary, that he had had extensive and favorable
experience with cameras in the state courts. He stated that the dangers cited by opponents
of courtroom cameras had simply not occurred.

Another member recommended that the proposed amendment be deferred pending
the final results of the Federal Judicial Center study on cameras in civil cases and action
by the Court Administration and Case Management Committee.
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Mr. Rabiej stated that it was his understanding that the Court Administration and
Case Management Committee had just met and had decided to depart in some degree from
the recommendations of the Federal Judicial Center. Judge Stotler said that it was
important to find out what that committee had decided and requested that appropriate
documents from the Court Administration and Case Management Committee be obtained
promptly.

One member suggested that the central issue was whether to give the Judicial
Conference the same authority over criminal cases that it had over civil cases. He argued
that the Conference should be allowed to experiment with cameras in criminal cases, if it
so chose. Judge Jensen added that this was precisely the position of the advisory
committee, Le., that the flat prohibition on cameras in criminal cases should be removed and

the Conference given authority to regulate cameras on the same basis in both civil and
criminal cases.

The committee voted 7-6, with the chair breaking the tie, to send the proposed
amendment to Rule 53 to the Judicial Conference for approval.

Judge Jensen added that the proposal should be accompanied by notes suggesting
that the Advisory Committee on Criminal Rules wanted to be actively involved in drafting
the Conference guidelines implementing the rule.

Mr. Perry moved to delete from the committee note paragraphs 2 and 4, which stated
that the debate over cameras in the courtroom had subsided. He accepted an amendment
to his motion from Judge Easterbrook to add a sentence to the third paragraph of the note

to say that: "This gives the Judicial Conference equal authority over civil and criminal
cases."

The committee approved without objection the amended motion to delete paragraphs
2 and 4 and add a sentence to paragraph 3 of the committee note.

2. Rules for Publication

Fed.R.Crim.P. 16

Judge Jensen stated that the advisory committee was proposing two amendments to
Rule 16—one minor and one major. The first, initiated by the Department of Justice,
would require reciprocal discovery for the government when the defendant makes a motion
under Rule 12.2, based on a defense of mental condition.

The committee voted without objection to approve the proposed amendment for
publication.
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The second proposed amendment would require the government to disclose
information about government witnesses to the defendant seven days before trial. Judge
Jensen stated that the amendment had been approved by the advisory committee in the fall
of 1993, but had been delayed at the express request of the attorney general. It had been
deferred again in January 1994 at the request of the Department of Justice. At the April
1994 meeting of the advisory committee, the Department had asked once again that it be
delayed for further consideration.

Judge Jensen pointed out that the advisory committee had made several changes in
the proposed amendment since last presented to the Standing Committee. At the request
of the Department of Justice, the advisory committee had eliminated the requirement that
the government disclose the addresses of witnesses. Accordingly, only names and statements
of government witnesses must be disclosed to the defendant before trial.

The rule also was changed by the advisory committee to give the court discretion to
determine the amount of reciprocal disclosure the defendant must provide when there has
been a partial refusal to disclose by the government.

Judge Jensen recognized that the amendment presented a facial conflict with the
Jencks Act. He argued, though, that the rule was not really inconsistent with the legislation.
The Act did not bar disclosure: it governed only the timing of disclosure. He pointed out
that there had been a number of other changes in the criminal rules, many initiated by the
Department of Justice, requiring disclosure of government witness information before trial,

sach as at'suppression hearings and detention hearings. ‘

Deputy Attorney General Gorelick stated that it was necessary to balance the
fairness of court proceedings against the deep concern of the Department of Justice over
danger to government witnesses. She pointed out that the danger had been increasing, and
the government had been forced to withdraw charges in a growing number of cases because
of the fear of injury or death to witnesses.

Ms. Gorelick stated that the attorney general was more committed to openness than
any of her predecessors and wanted the opportunity to ensure enforcement of the highest
standards of prosecution conduct—but through internal Executive Branch mechanisms,

~ rather than court rules. :

Shei:“ argued that there were substantive problems with the rule as drafted, which
would lead to a greatly enhanced incidence of litigation over discovery obligations. She

pointed to 'the following:

. The rule would require that names and statements of witnesses be disclosed

. seven days before trial, while in capital cases they have to turned over only
three days before trial.

1.
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2. Plea bargaining efforts would be undermined by the proposal.

3. - The rule, as drafted, would permit the United States attorney to refuse
disclosure only for two designated reasons. It would not allow nondisclosure

for other, valid reasons—such as economic hardshlp to witniesses or pressure
on witnesses. :

4. Sanctions for failure to comply would be left to the discretion of the court.
The court, however, should not-sanction government counsel unless the
faﬂure were intentional.’

5. The rule was sﬂent as to the timing of the defendant’s reciprocal disclosure
to the, government. Yet it was inflexible in providing that the government
must disclose witness mformatlon seven days before tnal

Ms. Gorelick emphasized that the proposed amendment was in conflict with the
Jencks Act. Moreover, it would be inappropriate to rely on the supersesswn provision of
the Rules Enabling Act to overrule the Jencks Act.

She reported that since the last meetmg of the Standing Committee, the Department
of Justice had conducted a survey of all United States attorney offices to determine their
disclosure practlces The vast majority routinely provide discovery well in advance of trial.
Although some offices may not be making appropriate disclosure, the Department would
address their procedures through. internal, guidelines. The Department was working to
develop uniformity in prosecution policies and was receiving positive feedback from judges
regarding their efforts to ensure comphance by prosecutors ‘

In summary, Ms Gorelick argued agamst pubhshmg the proposed amendment to
Rule 16 for public.comment so. the Department could obtain further information and
manage problems internally. She added that if the rule went forward there would be a very
strong reaction from the prosecution community, which was very much opposed to the
proposed amendment. The Congress, moreover, would not be expected to approve the rule.

Some members of the commlttee agreed with Ms. Gorelick that there were no
significant problems in their districts and that prosecutors were respon51ble in providing
discovery to the defendant. Others argued, however, that there were in fact problems
caused by prosecutors and that the rule was necessary to ensure fundamental fairness.

Some members suggested that the rule should be pubhshed for public comment, but
that a more convincing explanation was needed to deal with the problem of the
amendment’s apparent conflict with the
Jencks Act.
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Four members stated that the proposal was in direct conflict with the Jencks Act and
could only become law by reliance on the supersession clause. Three members suggested
that the supersession clause itself was probably unconstitutional. One member stated that
the conflict with the Jencks Act should be highlighted in the document distributed to bench
and bar. The public should be invited specifically to comment on both the conflict and the
supersession clause and its constitutionality. One member argued, however, that the
committee should not publish a rule whose legality it questioned, just to obtain public views.

The committee voted 7-2 to approve the proposed amendment for publication. It
voted 8-1 to approve the committee note. o

Fed.R.Crim.P. 32

Judge Jensen explained that the proposed amendment to the rule, giving a court

authority to order forfeiture before judgment, had been approved by the advisory committee
at the request of the Department of Justice.

The committee voted unanimously to approve the proposed amendment for
publication. '

3. Other Rules Issues

Fed.R.Crim.P. 10 and 43

The proposed amendments would allow videoconferencing of arraignments and other
pretrial sessions. Judge Diamond, chairman of the Defender Services Committee of the
Judicial Conference, had responded during the public comment period requesting the

advisory committee to defer approval of the amendments pending completion of a pilot
program testing videoconference.

Judge Jensen reported that the advisory committee had decided, at J udge Diamond’s
request, not to seek Judicial Conference approval of the amendments at this time.

Fed.R.Crim.P. 16

Judge Jensen stated that the Judicial Conference’s March 1993 report on the federal
defender program had recommended that an amendment be considered to Rule 16 to
provide copies of certain discoverable materials to the defense and allocate discovery costs
between the government and the defendant. He reported that the advisory committee had
decided that the proposal should be handled by statute, rather than rule. Accordingly, the
advisory committee did not approve a proposed change in the rule.
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REPORT OF THE ADVISORY COMMITTEE ON BANKRUPTCY RULES

Professor Resnick presented the report of the ‘advisory committee, as set forth in
- Judge Mannes’ memorandum of May 16, 1994. (Agenda Item 6) |

1. _R},lles‘ for Judicial Conference Approval

Professor Resnick pointed out that the proposed amendments to Rules 8018 and
9029—the bankruptcy version of the proposed uniform rule on local rules of court—had
been adopted by the committee earlier in the meeting, during its discussion of Federal Rule
of Appellate Procedure 47. ' ' :

2. Rules for Publication

Professor Resnick stated that the advisory committee was seeking authority to publish
amendments to 12 rules.

Fed.R.Bank.P. 1006

The rule presently authorizes filing fees to be paid in installments. The amendment
would allow the Judicial Conference’s administrative fee also to be paid in installments.

Fed.R.Bank.P. 1007

‘The amendment would provide that a debtor would not have to file new schedules

and statements when a case is converted from any chapter of the Bankruptcy Code to any
other chapter. ‘

Fed.R.Bank.P. 1019

Subdivision (7) would be abrogated to conform the rule with proposed changes in
Rule 3002.

Fed.R.Bank.P. 2002

A number of changes, mostly technical, were being requested by the advisory
committee. Two changes were not technical. Paragraph (f)(8) would be amended to
eliminate the need for the clerk of court to mail copies of the summary of a chapter 7
trustee’s final account to all creditors. Paragraph (h) would be changed in several minor -
respects. It would permit a court in a chapter 7 case, once the deadline for filing a proof

of claim had passed, to order that notices be mailed only to those creditors who have filed
a proof of claim. '
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Fed.R.Bank.P. 2015

The amendment would clarify that in a chapter 12 case or chapter 13 case the debtor
would not have to file an inventory of the debtor’s property unless the court so orders.

Fed.R.Bank.P. 3002

Paragraph (c)(6) would be abrogated and a new paragraph (d) added to make the
rule conform with section 726 of the Bankruptcy Code.

Under section 726, there are instances in which a creditor who has filed a tardy proof
of claim may share in distributions. The way Rule 3002 is presently drafted, however, is
inconsistent with the statute. It does not allow tardily filed claims to share in the
distribution. The proposed language of the amendment is somewhat awkward, but it tracks
the statutory language.

Fed.R.Bank.P. 3016

The advisory committee would abrogate subdivision (a) because it could have the
effect of extending the debtor’s exclusive period to file a chapter 11 plan without court
approval. Section 1121(d) of the Bankruptcy Code requires court approval.

Fed.R.Bank.P. 4004

Subdivision (c) would be amended to delay the debtor’s discharge in a chapter 7 case
if there were a pending motion to extend the time for filing a complaint objecting to
discharge or if the debtor had not paid the filing fees in full.

Fed.R.Bank.P. 7004

The rule would be amended to conform with recent changes in Fed.R.Civ.P. 4.
Fed.R.Bank.P. 9006

The rule would be amended to conform to the proposed changes in Rule 3002, the
abrogation of Rule 2002(a)(4), and the renumbering of Rule 2002(a)(8).

The committee unanimously approved these rules for publication.
Fed.R.Bank.P. 5005 and 8008

The two rules would be amended to authorize local court rules to allow papers to

" befiled, signed, or verified by electronic means. Rule 5005(a) would govern electronic filing

of papers in bankruptcy cases and proceedings. Rule 8008(a) would govern bankruptcy
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appeals and the bankruptcy appellate panels. The amendments are parallel to proposed
Federal Rule of Appellate Procedure 25(a)(2)(D) and Federal Rule of Civil Procedure 5(e).

Professor Mooney. stated that the Advisory Committee on Appellate Rules had
considered the issue of electronic filing, but it had not considered the specific language of
the proposed amendments. She and Judge Logan, however, were confident that the
appellate committee would approve the language proposed by the Advisory Committee on
Bankruptcy Rules. | - : ' S

Dean Cooper said that he woulgd“ f)}efer a "slightly restyled rule, as fé]lows:

"A court by local rule may permit a document to be filed, signed, or
verified by electronic means, which must be consistent with any
technical standards established by the Judicial Conference of the
United States. An electronic filing under this rule has the same effect
as a written filing."

Professor Resnick replied that there was a difference in meaning between the
proposed bankruptcy rule and Dean Cooper’s language regarding a "written paper” vis a vis
a "written filing." He recommended that Bankruptcy Rule 5005 be published exactly as is.

Judge Easterbrook moved to publish: (1) Bankruptcy Rule 5005 as drafted by the
Advisory Committee on Bankruptcy Rules, (2) F.R.A.P. 25 in the same style as the proposed
bankruptcy rule, and (3) Civil Rule 5(e) as drafted by Dean Cooper. The committee
approved the motion unanimously. ' : '

REPORT OF THE ADVISORY COMMITTEE ON THE RULES OF EVIDENCE

Judge Winter presented the report of the advisory committee, as set forth in his
memorandum of May 18, 1994. (Agenda Item 7)

1. Rule for Judicial Conference approval

Judge Winter reported that the advisory committee’s proposed redraft of Rule 412,
dealing with the relevance of past behavior in sex offense cases, had been approved by the
Judicial Conference in September 1993. The Court, however, had withheld approval of
those portions of the proposal that would extend the rule’s reach to civil cases.

The Chief Justice had written to the chair of the Executive Committee of the
Conference stating that some members of the Court were concerned that the proposed
amendment might violate the Rules Enabling Act by abridging, enlarging, or modifying
substantive rights in civil cases. The amendment might also be inconsistent with Meritor
Savings Bank v. Vinson, encroaching on the rights of defendants in civil sexual harassment
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cases. The Chief Justice's letter suggested that the Judicial Conference or the Standing
Committee might wish to revisit the rule in light of the Court’s concerns.

Judge Winter reported that the a&ﬁsory committee at its May meeting had examined
these issues. It had found no violation of the Rules Enabling Act and no overruling of the

Meritor decision. Accordingly, it voted to resubmit the original proposal for Judicial
Conference approval.

He also suggested that Judicial Conference action might be unnecessary because the
Congress was expected to enact the provision approved by the Judicial Conference in
September 1993 as part of the pending omnibus criminal legislation. Under the

circumstances, he stated that the advisory committee could wait on resubmission of the
proposal.

The committee voted to table further action on Rule 412 until its January 1995
meeting.

2. Rules for Publication

Judge Winter reported that the advisory committee was continuing its review of the
entire body of the Federal Rules of Evidence. It had made a tentative decision not to offer
amendments to 25 of the rules. In deciding not to amend these rules, the advisory
committee was concerned that it had had very little input from the bench, bar, and
public—either to amend or not to amend the 25 rules.

He pointed out that the Judicial Conference’s procedures governing the rules
committees did not address decisions not to amend rules. The advisory committee believed,
though, that its tentative decision not to amend certain rules should be subject to the same
procedure for public comment as its tentative decisions to propose amendments.

The committee voted unanimously to approve publication of the tentative decision

of the advisory committee not to amend 25 rules of evidence. It voted further to publish

the report of the advisory committee as it appeared in Agenda Item 7A, without providing
in the report the full title of each rule.

REPORT OF THE ADVISORY COMMITTEE ON CIVIL RULES

Judge Higginbotham presented the report of the advisory cdmmittee, as set forthi in

~ his memorandum of May 25, 1994. (Agenda Item 8)
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1. Rules for Judicial Conference Approval

Fed.R.Civ.P. 50, 52, and 59

Judge Higginbotham reported that since the Standing Committee had approved the
amendments to Rule 83 earlier in the meeting and had rejected the amendments to Rule
84, the only remaining civil rules item was the package of amendments to Rules 50, 52, and
59. |

He stated that the advisory committee had received virtually no responses from the
public to the proposed amendments when they were published. They would establish a
consistent period in which to file posttrial motions, running 10 days from the entry of
judgment . At the request of the Advisory Committee on Bankruptcy Rules, a reference
to Rule 6 had been added to the committee notes to each of the three rules.

The committee approved the proposed améﬁdments to three rules.

2. Information Items

Judge Higginbotham reported that the advisory committee had been asked to amend
Rule 47 to allow attorneys to conduct voir dire in civil cases. He stated that, even though
the Judicial Conference had traditionally been opposed to requiring attorney voir dire, the
matter needed to be reexamined in light of recent Supreme Court decisions limiting
attorney discretion on peremptory challenges. He added that the advisory committee would

consider a possible amendment permitting attorneys to supplement the court’s own voir
dire.

Judge Jensen stated that lawyer participation may be even more important in
criminal cases. Accordingly, the Advisory Committee on Criminal Rules would examine
Fed.R.Crim.P. 24 at'its next meeting. “

Judge Higginbotham reported that the civil advisory committee had pulled back its
proposed amendments to Rule 23, dealing with class actions. The committee was continuing
to study the legal and practical issues surrounding class actions. It was soliciting the views
of experienced lawyers and had requested the Federal Judicial Center to conduct a national
study of the use of class actions.

Judge Higginbotham reported that legislative consideration of Rule 26(c) and
protective orders was continuing. Concern had been expressed in the Congress regarding
abuse of protective orders, especially where issues of public health and safety might be
involved. He stated that he had tried to explain to Senators and their staff that important
privacy interests were at stake and that discovery normally took place among the parties
outside the courthouse. Unfortunately, the proposed legislation in the Senate would require




[

June 1994 Minutes - DRAFT S Page 27

' courts to make express judicial findings that public health and safety would not be adversely

affected before issuing a protective order.

REPORT OF THE SUBCOMMITTEE ON STYLE

Judge Pratt reported that the style subcommittee had been reorganized as a result

of Judge Stotler’s becoming chair of the Standing Committee and the end of Professor

Wright’s term on the committee. He stated that the subcommittee now consisted of himself,
Judge Parker, Professor Hazard, and Mr. Spaniol, with Bryan Garner as a consultant. The
subcommittee would continue to welcome assistance from former members and from the
reporters and staff. o

Judge Pratt reported that the subcommittee had completed its work on a preliminary
style redraft of the civil rules and had presented it to the Advisory Committee on Civil
Rules. Judge Higginbotham stated that the advisory committee had begun a detailed review
of the document in January 1994 and was continuing its work on style revision.

Judge Pratt stated that Bryan Garner had made considerable progress in redrafting
the appellate rules in improved style. The redraft would be reviewed by the style
subcommittee shortly and then presented to the Advisory Committee on Appellate Rules.
He added that no timetable had been set for redrafting the criminal rules.

Judge Pratt stressed that it was important to inject style considerations as early as
possible in the rules amendment process. He noted that Mr. Garner had prepared
guidelines for drafting court rules, reflecting the decisions and conventions of the style
subcommittee. They had been given to each of the advisory committees, and the reporters
were using it. The guidelines were being published by the Administrative Office for use in
many other settings, and they were a valuable contribution that could improve the
readability of rules and statutes, and writing generally. He also pointed out that Mr. Garner
would continue to be available to assist the advisory committees.

He suggested that in the future the style subcommittee would submit its comments
on proposed amendments during the public comment period. Its views would be included
in the Gap Report, like other comments.

REPORT OF THE LONG RANGE PLANNING SUBCOMMITTEE
Professor Baker presented the report of the subcommittee. (Agenda Item 10)
He reported that the Standing Committee had authorized the planning subcommittee

to conduct a self-study of the mission and procedures of the rules committee. As part of
the study, the subcommittee had distributed a questionnaire soliciting information from
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individuals and organizations on the way that rules are made. The responses were included
in the agenda report, and a bibliography of rules literature had been prepared. .

Professor Baker stated that the subcommittee intended to have a final report
submitted to the Standing Committee for consideration at its J anuary 1995 meeting. There
would likely be four parts to the report: (1) a description of current rulemaking procedures,
(2) criticisms and concerns, (3) a discussion and responses to the criticisms, and (4) possible
recommcndatigqs and alternatives. He agreed to make the materials available to the
advisory committees. | o | I

' REPORT OF THE LOCAL RULES PROJECT
Professor Coquillette stated that the six reporters had met and agreed upon a

standard format for preparing advisory committee reports to the Standing Committee. They

had also discussed style issues and were working towards a standard pagination system for
the agenda books. o

He reported that the local rules project had completed a uniform numbering system
for local civil rules that was being implemented in many. district courts. It'was also
proceeding to propose a uniform numbering system for local criminal rules. Judge Stotler

stated that Judge Jensen and she had a letter prepared to distribute to all district courts
regarding the study of local criminal rules.

Professor Coquillette reported that the Advisory Coﬁmiﬁee on Bankruptcy Rules
was preparing a numbering system for the local bankruptcy rules.
Professor Coquillette also reported that he had been asked by the Standing
Committee to examine all the local rules dealing with attorney admission and conduct.
NEXT MEETING OF THE COMMITTEE

The next meeting of the committee, to be held in San Diego, was scheduled for
Thursday and Friday, January 12-13, 1995, with a working dinner on Wednesday night,

January 11.
Judge Stotler held the dates for the June 1995 meeting of the committee in abeyance.

[She later fixed the dates of the meeting to be held in Washington, D.C., as July
5-7.] '
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Judge Stotler concluded the meeting by thanking the reporters for their excellent and

timely work. She also thanked the consultants and the staff of the Administrative Office
for their invaluable contributions.

Respectfully submitted,

Peter G. McCabe
Secretary
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ADMINISTRATIVE OFFICE OF THE

L. RALPH MECHAM UNITED STATES COURTS JOHN K. RABIEJ
DIRECTOR L ; CHIEF, RULES COMMITTEE
' SUPPORT OFFICE

CLARENCE A. LEE. JR. WASHINGTON, D.C. 20544

ASSOCIATE DIRECTOR

December 1, 1994
MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Legislative Activity Report

Two Acts that directly affected federal rules were enacted late in the 103rd
Congress, including the Violent Crime Control and Law Enforcement Act and the
Bankruptcy Reform Act. Several other bills involving the rulemaking process were
considered but not enacted during the second session of the 103rd Congress. The
following discussion briefly describes the rules-related provisions in the legislation, and
the communications with Senate and House leaders advising them of the committees’
positions.

1. Violent Crime Control and Law Enforcement Act of 1994 (P.L. No. 1038-322)

On September 13, 1994, the President signed the Violent Crime Control and
Law Enforcement Act. The Act amended Rules 32 and 46 of the Federal Rules of
Criminal Procedure and Rule 412 of the Federal Rules of Evidence. The amendments
to Criminal Rule 32 and Evidence Rule 412 modified revised versions of those rules,
which were prescribed by the Supreme Court in April 1994. The Act added a victim
allocution provision to Criminal Rule 32 and extended a victim’s privacy protections
under Evidence Rule 412 to civil cases. The amendments to Criminal Rule 46
corrected a cross-reference citation. ‘

The amendments in the Act to Evidence Rule 412 substituted the Judicial
Conference approved version for the revised version approved by the Supreme Court,
which did not include the civil case provision. The Congressional Conference Report
noted that:

The Conferees intend that the Advisory Committee Note on Rule 412, as
transmitted by the Judicial Conference of the United States to the
Supreme Court on October 25, 1993, applies to Rule 412 as enacted by
this section. This section, which modifies Rule 412 of the Federal Rules
of Evidence as transmitted to the Congress by the United States Supreme
Court, is enacted pursuant to the Rules Enabling Act.

" A TRADITION OF SERVICE TO THE FEDERAL JUDICIARY ?]———-—{
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The amendments to the rules in the Act became effective on December 1, 1994,
the same date that the amendments to the Federal Rules of Appellate and Criminal
Procedure and to the Evidence Rules - prescribed by the Supreme Court and
transmitted to Congress in April 1994 - became effective.

The Act also created three new Evidence Rules 413-415, but the effective date
of the rules was deferred for at least 180 days (March 12, 1995) pending study and
alternative recommendations by the Judicial Conference. The new rules would admit
"evidence of the defendant’s commission of another offense or offenses of sexual
assault" or of child molestation in a criminal or a civil case involving the same type of
offense. The Act explicitly provided that the Rules Enabling Act would not apply to
the Conference’s consideration of an alternative recommendation to the new rules.

If the Conference submits alternative recommendations by February 10, 1995,
the effective date of Evidence Rules 413-415 will be delayed until July 10, 1995.
Senator Biden and Congressmen Hughes and Schumer expressed strong opposition to
the new rules and were primarily responsible for addmg the provision delaying the
effective date. The remarks of Senator Biden opposing and Senator Dole supporting
the rules are attached. (See attachment A.) The recommendations of the Advisory
Committee on Evidence Rules on this matter are set out later in this agenda.

Finally, the Judicial Conference was tasked with evaluating and reporting to
Congress its views on whether the Federal Rules of Evidence should be amended to
- protect confidentiality of communications between a victim of a sexual offense and a
therapist or a trained counselor. No specific time deadline for completion of the study
was fixed in the Act.

On May 24, 1994, Judge Stotler wrote to the Senate and House confereeson the
crime bill advising them of the action taken by the Supreme Court approving
amendments to Evidence Rule 412 and Criminal Rule 32. (See attachment B.) The
letter also identified a supersession problem with the effective date of the amendments
to the rules in the legislation, which predated the effective date of the Supreme Court-
approved amendments to the same rules.

A later communication was sent on July 15, 1994, to each Congressional
conferee on the crime bill expressing the committees’ opposition to new Evidence Rules
413-415, which were being proposed for the first time to be inserted in the bill. (See
attachment C.) On several past occasions the rules committees had expressed their
. opposition to these same rules, which were contained in earlier bills.
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II.  Bankruptcy Reform‘ Act of 1994 (P.L. No. 103-394)

The Bankruptcy Reform Act was signed on October 22, 1994. Two prov1s1ons
affect the Bankruptcy Rules. Section 104 of the Act changes the effective date of
prospectlve amendments to the Bankruptcy Rules from August 1 to December 1 of a
given year, consistent with the effective date of changes to other rules. Section 114
amends Bankruptcy Rule 7004 to reqmre spemal servme of process on insured
depository institutions.

On August 1, 1994, Judge Stotler wrote to members of the Subcommittee on
Economic and Commercial Law of the House Judiciary Committee expressing
opposition to the amendment of Rule 7004. A copy of the letter was later sent to all
Senate and House conferees on the bill. (See attachment D.) Congressional staff were
also advised that the original provision in the bill would have set November 1 of a
given year as the effective date of prospective amendments, instead of December 1.
The effective date provision was eventually amended.

III. Judicial Amendments Act of 1994 (P.L. No. 103-420

The Judicial Amendments Act was signed on October 25, 1994. The Act extends

"for two years the authority of pilot courts to conduct court-annexed arbitration
“ programs. Another provision extends for one year the submission by the Judicial
" Conference of its report evaluating the plans developed by the courts under the Civil
"Justice Reform Act.

IvVv. §8.2212

At its June 1994 meeting, the committee was advised that Senator Heflin
introduced S. 2212. The untitled bill would require each of the five Judicial
Conference advisory rules committees and the Standing Committee to have a majority
of members of the practicing bar.

On July 12, 1994, Judge Stotler wrote to Senator Heflin advising him of the
committee’s position on this issue. A copy of the letter is attached. (See attachment
E.) No further action on the bill was taken during the 103rd Congress.

V. Sunshine in Litigation Act (S. 1404)

The provisions of S. 1404 would permit the issuance of a protective order under
Civil Rule 26 only on a certification by the judge that no public safety issue was
involved. On April 20, 1994, Judge Patrick E. Higginbotham appeared and testified
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before the Subcommittee on Courts and Administrative Practice of the Senate
Committee on the Judiciary. In August 1994, Judge Higginbotham wrote to Senator
Kohl, who introduced the bill, and adv1sed him of the committee’s actions rega.rdmg
proposed amendment to Rule 26(c) ‘

A mark-up of the bill in the Senate Judlclary subcommittee was scheduled late

in the Congressmnal sessmn, but was, ‘canceled. Senator Kohl mdlcated that he would’

defer seekmg actlon on the blll Whlle he rev1ewed the actlons of the rules commlttees
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CLARENCE A. LEE. JR.
ASSOCIATE DIRECTOR

ATTACHMENT A

ADMINISTRATIVE OFFICE OF THE

L. RALPH MECHAM UNITED STATES COURTS JOHN K. RABIEJ
DIRECTOR ‘ \

CHIEF, RULES COMMITTEE
‘ SUPPORT OFFICE
WASHINGTON, D.C. 20544

September 23, 1994

MEMORANDUM TO ADVISORY COMMITTEE ON EVIDENCE RULES

SUBJECT: Senator Dole’s Remarks on New Evzdence Rules 413-415 and Section-
by»Secaon Analysis

I am attaching the remarks of Senator Dole on new Evidence Rules 413-415,
which he made on the floor of the Senate on September 20, 1994. Senator Dole
notes that the new rules would permit the admission of evidence of uncharged
offenses in sexual assault and child molestation cases. In addition, he notes that no
time limit on uncharged oﬁ'enses is imposed by the rules.

Senator Dole refers to a comprehensive section-by-section analysis of

Evidence Rules 413-415, which was contained in a previous crime bill supported by
President Bush’s administration. A copy of the analysis is also attached.

T kR
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(Cite as: 140 Cong. Rec. S12990-01)
Congressional Record --- Senate
Proceedings and Debates of the 103rd Congress, Second Session
Tuesday, September 20, 1994

*$12990 SIMILAR—OFFENSE EVIDENCE

Mr. DOLE.

Mr. President, the crime legislation signed into law last week contains a
critical reform designed to protect the public from crimes of sexual violence:
new Federal rules of evidence establishing a general presumption that evidence
of past similar offenses in sexual assault and c]nld ‘molestation cases is -
admissible at trial. ‘

Congresswoman SUSAN MOLINARI and I initially proposed this reform in
February 1991 in the Women’s Equal Opportumty Act, and we later reintroduced
it in the Sexual Assault Prevention Act bills of the 102d and 103d Congresses
The proposal also enjoyed the strong support of the administration in the 102d
Congress, and was included in Premdent Bush’s v101ent crime bill of that
Congress, S, 635. This Chamber passed the proposed rules on Nov. 5, 1993, by a
vote of 75 to 19, as an amendment to'‘the crime bill. The House of ‘
Representatives endorsed the same rules on June 29, 1994, by a vote of 348 to
62, through a motion to instruct conferees oﬁ‘ered by Representative MOLINARI.
" The enacted rules are substant;lally identical to our earlier proposals.
Prowsmns that temporarily defer the eﬁ‘ectlve date of the new rules, pending
“areport by the Judicial Conference, were added in order to accommodate
procedural objections. raised by’ opponents of the reform However, regardless of
. what the Judicial Conference may recommend, the new rules will take effect
within at most 300 days of the. cr1me bﬂl’s enactment unless repealed or
modified by subsequent leglslatlon ‘ ;

The need for these rules, their p’r‘ecedentlal support, their interpretation,
and the issues and policy questmns\ they raise have been analyzed at length in
the legislative history of this proposal Two earher statements deserve
particular attention:

The first is section 801 of the section-by-section analysis of S. 635, which
President Bush transmitted to Congress in 1991. That statement appears on pages
. S3238 through S3242 of the CONGRESSIONAL RECORD for March 13, 1991.

The second is the prepared text of an address-entitled "Evidence of
Propensity and Probability in Sex Offense Cases and Other Cases"-by Senior
Counsel David J. Karp of the Office of Policy Development of the U.S.
Department of Justice. Mr. Karp presented this statement on behalf of the
Justice Department to the Evidence Section of the Association of American Law
Schools on January 9, 1993. The statement prov1ded a detailed account of the
views of the legislative sponsors and the admmstratlon concerning the
_proposed reform, and should also be considered an authoritative part of its
"legislative history.

These earlier statements address the issues raised by this reform in
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considerable detail. In my present remarks, I will simply emphasize the
following points: : ‘

The new rules will supersede in sex offense cases the restrictive aspects of
Federal rule of evidence 404(b). In contrast to rule 404(b)’s general

- prohibition against evidence of character or propensity, the new rules for sex

offense cases authorize admission and consideration of evidence of an uncharged
offense for its bearing "on any matter to which it is relevant." This includes

the defendant’s propensity to commit sexual assault or child molestation
offenses, and assessment of the probability or improbability that the defendant
has been falsely or mistakenly accused of such an offense.

In other respects, the general’standards of-the rules of evidence will
continue to apply, including the restrictions on hearsay evidence and the
court’s authority under evidence rule 403 to exclude evidence whose probative
value is substantially outweighed by its prejudicial effect. Also, the
government, or the plaintiff in a civil case, will generally have to disclose
to the defendant any evidence that is to be offered under the new rules at
least 15 days before trial.

The reform effected by these rules is critical to the protection of the
public from rapists and child molesters, and is justified by the distinctive
characteristics of the cases to which it applies. In child molestation cases,
for example, a history of similar acts tends to be exceptionally probative
because it shows an unusual disposition of the defendant-a sexual or sado-
sexual interest in children-that simply does not exist in ordinary people.
Moreover, such cases require reliance on child victims whose credibility can
readily be attacked in the absence of substantial corroboration. In such cases,
there is a compelling public interest in admitting all significant evidence
that will shed some light on the credibility of the charge and any denial by
the defense.

Similarly, sexual assault cases, where adults are the victims, often turn on
difficult credibility determinations. Alleged consent by the victim is rarely
an issue in prosecutions for other violent crimes-the accused mugger does not
claim that the victim freely handed over his wallet as a gift-but the defendant
in a rape case often contends that the victim engaged in consensual sex and
then falsely accused him. Knowledge that the defendant has committed rapes on
other occasions is frequently critical in assessing the relative plausibility
of these claims and accurately deciding cases that would otherwise become
unresolvable swearing matches.

The practical effect of the new rules is to put evidence of uncharged
offenses in sexual assault and child molestation cases on the same footing as

- other types of relevant evidence that are not subject to a special exclusionary

rule. The presumption is that the evidence admissible pursuant to these rules
is typically relevant and probative, and that its probative value is not
outweighed by any risk of prejudice.

In line with this judgment, the rules do not impose arbitrary or artificial
restrictions on the admissibility of evidence. Evidence of offenses for which
the defendant has not previously been prosecuted or convicted will be



admissible, as well as evidence of prior convictions. No time limit is imposed
on the uncharged offenses for which evidence may be admitted; as a practical
matter, evidence of other sex offenses by the defendant is often probative and
properly admitted, notwithstanding substantial lapses of time in relation to
the charged offense or offenses. See, e.g., United States v. Hadley, 918 F.2d
848, 850-51 (9th Cir. 1990), cert. dismissed, 113 S.Ct. 486 (1992) (evidence of
offenses occurring up to 15 years earlier admitted); State v. Plymate, 345
N.W.2d 327 (Neb. 1984) (molestations more than 20 years earlier admitted).
Finally, the effectiveness of the new rules will depend on the
faithful execution by judges of the will of Congress in adopting this critical
reform. The courts should liberally construe the rules so that the defendant’s
propensities, as well as questions of probability in light of the defendant’s
past conduct, can be properly assessed.
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SECTION-BY-SECTION ANALYSIS
OF

EVIDENCE RULES 413-415



(Cite as: 137 Cong. Rec. S3191-02, *S3238)
VIII. SEXUAL VIOLENCE AND CHILD ABUSE

Sec. 801. Admissibility of Evidence of Similar Crimes in Sexual Assault and
‘ Child Molestation Cases

In cases where the defendant is accused of committing an offense of sexual
assault or child molestation, courts in the United States have traditionally
favored the broad admission at trial of evidence of the defendant’s prior
commission of similar crimes. The contemporary edition of Wigmore’s treatise
describes this tendency as follows (IA Wigmore’s Evidence s 62.2 (Tillers rev.
1983)): '

"<T>here is a strong tendency in prosecutions for sex offenses to admit
evidence of the accused’s sexual proclivities. Do such decisions show that the
general rule against the use of, propensity evidence against an accused is not
honored in sex offense prosecutions? We think so.

"<S>o‘m§ states and courts have forthrightly and expressly recogniz<ed> a "
lustful disposition" or sexual proclivity exception to the general rule barring
the use of character evidence against an accused. . . . <J>urisdictions that do
not expressly recognize a lustful disposition exception may effectively
recognize such an exception by expansively interpreting in prosecutions for sex
offenses various well-established exceptions to the character evidence rule.
The exception for common scheme or design is frequently used, but other
exceptions are also used." |

More succinctly, the Supreme Court of Wyoming observed in Elliot v. State,
600 P. 2d 1044, 1047-48 (1979):

"<I>n recent years a preponderance of the courts have sustained the
admissibility of the testimony of third persons as to prior or subsequent
similar crimes, wrongs or acts in cases involving sexual offenses. . . . <I>n
cases involving sexual assaults, such as incest, and statutory rape with family
members as the victims, the courts in recent years have almost uniformly
admitted such testimony."

The willingness of the courts to admit similar crimes evidence in
prosecutions for serious sex crimes is of great importance to effective
prosecution in this area, and hence to the public’s security against dangerous
sex offenders. In a rape prosecution, for example, disclosure of the fact that
the defendant has previously committed other rapes is frequently critical to
the jury’s informed assessment of the credibility of a claim by the defense
that the victim consented and that the defendant is being falsely accused.

The importance of admitting this type of evidence is strill greater
in child molestation cases. Such cases regularly present the need to rely on
the testimony of child victim-witnesses *53239 whose credibility can readily
be attacked in the absence of substantial corroboration. In such cases, the
public interest in admitting all significant evidence that will illumine the
credibility of the charge and any denial by the defense is truly compelling.

Notwithstanding the salutary tendency of the courts to admit evidence of
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other offenses by the defendant in such cases, the current state of the law in,

this area is not satisfactory. The approach of the courts has been

characterized by considerable uncertainty and inconsistency. Not all courts
have recognized the area of sex offense prosecutions as one requiring special

. standards or treatment, and those which have adopted admission rules on varying
- scope and rationale.

Moreover, even where the courts have trad1t10nally favored admission of "
similar crimes evidence" in sex offense prosecutions, the continuation of. this
approach has been jeopardized by recent developments. These developments

. include the widespread adoption by the states of codified rules of evidence .
- modeled on the Federal Rules of Evidence, which make no special allowance for

admitting similar crimes evidence in sex offense cases. They also include the
limitation of evidence of other sexual actmty by the victim under "rape . ,
victim shield laws," which has given rise to an argument that it would be -
unfa.u' or inappropriate to be more permissive in admitting evidence of the
commission of other sex crimes by-the defendant: .

Section 801 of title VIII would amend the Federal Rules of Evidence to
ensure an appropriate scope of adm1ss1on for ev1dence of similar crimes by
defendants accused of serious:sex crimes. The section: adds th.ree new Rules

: (proposed Rules 413, 414, and 415), wh.lch state general rules of adxmss1b1]1ty

for such ewdence The proposed new rules would apply directly in federal
cases, a.nd would: have broader; ‘slgmﬁcance asa potentlal model for state
reforms.’; . | S

The. remamder of this explanatwn of sectlon 801 is set, out m several sy
parts: Pa.nt Ambneﬂy dlscusses the J}‘meamng and operatlon of the prdposed new

rules of ev1dence Part B sets out the background of these rules in terms of

: the hlstorpcal development and contemporary formulatmn of the rules of

nce, p.nd explams why leglslatlon addressmg th18 1ssue 1s partlcularly

1hty of
i ‘jrmatlve

A :The 'Proposed Rules

Proposed Rule 413 relates to criminal prosecutlons for sexual
assault. Paragraph (a) provides that evidence of the defendant’s commission of
other sexual assaults is admissible in such cases. If such evidence were
admitted under the Rule, it could be considered for its bearing on any matter
to which it is relevant. For example, it could be considered as evidence that
the defendant has the motivation or disposition to commit sexual assaults, and
a lack of effective inhibitions against acting on such impulses, and as



evidence bearing on the probability or impro‘babi]ity that the defendant was
falsely implicated in the offense of which he is presently accused. These
grounds of relevance are more fully . discussed in part C infra.

Paragraph (b) of proposed Rule 413 generaﬂy requires pre-trial disclosure
of evidence to be offered under the Rule. This is deszgned to provide the
defendant with notice of the evidence that will be offered, and a fair

opportumty to }develop a response. The Rule sets & normal mlmmum penod of 15

dgbe admissible,
A8 relevant.

]

|

(AN R A D

S

P



3 073

3

1

|

i

3y

1

- concerning any. non-character issue: it

The common law has traditionally limited the admission of evidence of a
defendant’s commission of offenses other than the particular crime for which he.
is on trial. This limitation, however, has never been absolute. The Supreme
Court has summanzed the general posmon of the common law on th15 issue as

. follows:

"Alongside the general principle that pnor oﬁ'enses are madxmssible, H
despite their relevance to guilt . . . the common law developed broad, vaguely .
defined exceptions-such as proof of intent, identify, malice, motive, and plan-
whose application is left largely to the discretion of the trial judge. .

In short, the common law, like our decision in <Spencer v. Texas>, unphc1tly
recognized that any unfairness resulting from admitting prior convictions was
more often than not balanced by its probatlve value and permltted the

(Cite as: 137 Cong. Rec. S3191-02, *S3239)

prosecution to introduce such evidence without demandmg any partlcularly
strong justification. (Marshall v. 4Lonberger, 459 U S 422 438-39 n.6
(1983))." ‘

The Federal Rules of Ewdence-whlch went into eﬁ'ect in' 1975-follow the X
general pattern of traditional ev1dence rules in that they reflect a general
presumptton agamst adn:uttmg e\ndence of uncharged oﬁ‘enses1 but recogmze
various exceptlons to this prmclp;led One exceptlon is set out in/Rule 609.

Rule 609 mcorporates a restricted version of the trad1t10na1 rule’ admxttmg,
for purposes of. unpeachment evxdence of a witness's pnor conviction for
felonies ¢ or crimes involving mshopesty or falseh statement ‘The other ‘major
provision under thch evidence of uncharged oﬂ‘enses may be admltted is Rule
404(b). That irule prowdes that guch evidence i 1s not adm;ss1b1e for, the purpose
of provmg the "character".of the actused, but' that 1t may‘,‘be adm1tted ds proof

I
|

(b) Ot her crimes, wrongs,j or.acts. Ev1dence of other crimes wrongs, or acts
in order

show actlon in

of other "ohmes, ;

ex*oﬁ‘ense:prosecutlons were not Jatt ]e‘ tiine, a :ii!:
federal cmmnal Junsdlctlon

e authonty of the courts to
ons for sexual assaults and




acts of molestation by the defendant against the girl. The court reached this
result by stipulating that evidence of a predisposition to commit sex crimes

against the victim of the charged offense was not evidence of "character" for .
purposes of the state’s version of Rule 404(b), although it apparently would

have regarded evidence of a general d1sp051tmn to commlt sex cnmes as

- impermissible "character" evidence. : , .- e

In Elliot v. State, 600 P. 2d 1044 (1979), che Supreme Court ‘of Wyommg
reached a broader, result supportmg adxmssmn, desplte a state: rule that was -
essentially the same asiFederql Rule’ 04(b : 'Ihls was »alsq ‘ p:osecutmn for b
child pmolestat1on»~‘ i 11 ad tte:
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| C. Evidence of Motivation and Probability

Rules restnctmg the admission of evidence of uncharged mmconduct

~ by the defendant have traditionally been Just1ﬁed on two main grounds:

First, there is the concern over lack of fair notice to the defendant if

“ evidence of "bad acts" with which he has not formally been charged could freely

be offered at trial. In the absence of limitations on such ewdence, it has

been argued, "a defendant could be confronted at trial with evidence
implicating him in an unpredictable range of prior acts of misconduct extending
over the whole course of his life, and would be denied a fair opportumty to
prepare a defense to the accusations he would face at trial." The Admission of
Criminal Histories at Trial, 22 U. Mich. J.L. Ref. 707, 728 (1989).

Second, there is the concern that evidence of other offenses or m.tsconduct
by the defendant is likely to be prejudicial or dlstractmg, and that the .
potential for prejudice and distraction outweighs its probative value
Statements of this concern are sometimes accompanied by assertions that such
evidence is of little probative value, merely being an mdlcatlon of the ‘
defendant’s "character.” In light of the potential such evidence holds for
prejud.lcmg the defendant it is, argued the general authonty of the. tnal :

\\\\

- 403) 1s madequate and categoncal ru.les of exclusmn must be adopted for such

ev1dence ‘

‘The first concern-relatmg to fau' not1ce-can readlly be answered in
connection with proposed Rules 413-15. The Rules do not authorize an openoended
enguiry mto all the "bad acts" the defendant may have comm1tted in the course
of his. hfe but only admit e\ndence of other serious crumnal acts whlch are

~ of the same type as the oﬁ‘enSe Wxth whlch the defendant is forma]ly charged

More 1mportantly,‘ Wthe Rules specrﬁca]ly require prlor disclosure to the ,
defendant of the ev1dence that wﬂl be oﬁ'ered agamst him. = -

The ‘second general concern about ev1dence of uncharged acts-a nsk of -
pre_)udlce or dlstraction that genera]ly outwelghs 1ts probatlve value-1s also

accused of the

Evldence of,
hass beeq\l ex
of "other crim




prosecution for embezzlement, evidence may be admitted of other acts by the
defendant which indicate that he was in financial straits, to show that he

would have had a motive or committing a crime that offered monetary gain. Or in
a prosecution for a hate crime-such as a lynching or assault with apparent

racial motivation-evidence may be. adxmtted of other acts by the defendant that
mam.fest a general ammos1ty towards the vzctlm s raclal group for the purpose

dlsposmon.
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evidence establishing the defendant’s commssmn of the charged criminal -
conduct:
"<For example, suppose> that the defendant is charged with arson. The

. defendant claims that the fire was accidental. The cases routinely permit the
prosecutor to show other acts of arson by the defendant and even nonarson fires

at premises owned by the defendant. In these cases, the courts invoke the
doctrine of chances. The courts reason that as the number of incidents

increases, the objective probability of accident decreases. Simply stated, it

is highly unhkely that a single person would be victimized by so many similar
accidental fires in a short period of time. The coincidence defies common sense:
and is too peculiar. (Imwmke]rled, Uncharged Mlsconduct Ev1dence 5.4.01
(1984))."

Turning to the case of sex offense prosecutlons, similar
considerations of probability prov1de support for a general rule of admission
for similar crimes evidence. It is 1nherently 1mprobab1e that a ‘person whose
prior acts show that he is'in fact a raplst or'child molester would have the '
bad luck to be later hit with a false accusation of committing the same type of |
crime, or that a persoh would fortuutously be subject to multiple false '
accusat:ons by a number of dlﬁ'erent victims. These points ‘may be seen more
clearly by considering. the ‘major elements of a sex offense prosecution. ‘

In general, to obtain a conviction for a sexual assault, the government must

' prove that (1) the a]leged sexual ccnduct actua]ly took place (2) the victim

did not consent, (3) the defendant was the person who engaged in'the conduct,
and (4) the defendant acted. with the culpable state of mind reqmred for the

, comnnsswn of the oﬂ'ense The elements in a child molestation case are '
: 81m11ar, e cept that procf of non—ccnsent by the v1ct1m 1s norma.lly not
‘ requlred o

Wlth respect to the third and fourth elements—the defendant’s 1dent1ty as
the pes petrator and satlsfactmn of the mental element-smﬂar crimes evidence
will often‘”be admissible even under a codified rule modeled on FR. E 404(b)
Procf of "1dent1ty" *S3241 and proof of "mtent" ‘or’ “k.nowledge," are v
exphcltly b 'n’tmned as’ examples of perm.lssﬂ)le "non-character" uses of such
evidence ml“thhe Rule. v S e

In comparison, admission of such evidence on the ﬁrst and second 4
occurrence of the alleged act and the victim’s lack of consent-ls more ~
problematic under a codified rule of this type. However, on- these 1ssues as
well, similar crimes evidence is likely to have a. hlgh degree of probatlve
value on grounds ‘of probability. lalt

For exal.mple, consider a case in which the defense attack

assertion that/ she did not consent, or repre%ents that the'whole incident was
made up by;‘th‘e ‘vr ctim. Suppose further that there 1s‘ ’ ] nclusive
evidence that't 0! al/

on other ¢




who just happened to be a rapist. The improbability of such a coincidence gives
similar crimes evidence a high degree of probative value, and supports its
admission, in such a case.

As a second example, consrder a case hke that described above, but with.
smllar crimes evidence of a less conclus1ve character. For example, suppose

the ewdence is the testlmony of another woman. that the defendant raped her onl‘;};

a different occasion, though the defendant has not been prosecuted for that
offense. In such a case,: the defendant’s a.lleged commission of rape on the
earlier occasion, as well as hrs guxlt of the presently charged oﬁ'ense, would
be open to quest:on A
Nevertheless, the "doctnne of ances legltunately apphes to such L
a case as well. If the defense concedes that the earher rape occurred, then
! eding one. If the defense dlsputes
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d the uncharéed ffense, th1‘ . am
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constitutionally required or other specified circumstances give 1t an unusually
high degree of relevance.

The argument has been made that the elimination of broad rules of admission
for other acts of the victim in rape cases makes it improper to continue or

. adopt broad rules of admission for uncharged acts of the accused. If the victim

is not to be taxed with evidence of unrelated conduct on her part, the argument
goes, why should the defendant be taxed with evidence of other things he has
done, which also have no direct relationship to the charged offense? '

This argument, however, is not well-founded. The rules of evidence
do not generally aim at a superficial neutrality between rules of adm1ssxon ‘
affecting the victim and the defendant. Rather, the formulation of such rules
must depend on a rational consideration of the relevant policies. The sound:
policies that underlie the rape victim shield laws provide no support for
comparable restrictions in relation to the conduct of the defendant. The
dlﬁ‘erences between the two.contexts include the following:

First; there is a basic difference in the probative value of the ev1dence
that'is su'bJect ‘to exclusion under such rules.In the. ordmary case, enquiry by
the defense into the past sexual behav10r of the victim in a. rape case will
show at most that’ she has' engaged in some sexual.activity prior to or outside
of marriage-a ‘cucumstance that does not d1st1ng1ush her from most of the rest

- of the populatlon, and that normally’has little probative value on the questlon

whether she consented to the sexual acts mvolved in the »charged oﬁ'enSe In

o’ her sexual hehavxor hy »\the v1ct1m and ewdence of other vmlent

5’k ‘the tdefendant

f other rapes do not further anyw comparable ‘public
purpose,\;wbecause he éfendant’s cooperatlon is. not reqmre' fto} carry out the
prosecutlon ‘ iy LA

Third, wthe vietin ‘,,\slneld laws serve the 1mportant purpose of safeguardmg
the pnvacy of rape victims. The unrelated sexual. act1v1ty&‘<oﬂ the victim is.
genera.uy 1o one’s business but her own, and should ot nbe exposed in the
absenc s of compelh Jhstlﬁcatlon In contras‘t v101ent sex| cr1mes are not
private dets, and the efendant can claim'no legltlmate mterest in suppressing
ev1dence that he has e ‘gaged in ‘such acts when it is! relevant ~to the ‘ :
determmatlomof a later ‘cnmmal charge. . - Cwicie L

ki A BTN
E Other Issues ‘

This final part of this explanatlon of section 801 addresses two further




objections to the proposed rules-the objection that the prosecutor should be
barred from introducing evidence of uncharged offenses in order to require him
to formally charge all the offenses he wishes to prove at trial, and the
objection that fairness to the defendant or other policies require that some
time limit be imposed on the uncharged offenses that could be adm1tted under '
the proposed rules. - . . , ‘
The decision whether to charge an| oﬁ'ense. W1th respect to the ﬁrst
objection, it should be noted that the prosecutor has practical mcentwes to
charge fully, regardless of any compulswn ansmg C m‘,the rules restnctmg :
evxdence of. uncharged misco i I.o: i
reduce ,themmsk that thu

or, ‘s1sters of ‘ the
faﬂmr had molested

’ Iy »H
T, ““‘”’“"‘"‘W“l

ase may be neither feasible nor
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desirable. The acts of molestation may number in the hundreds; the victim may

. be unable to recall most of them with any specificity; and the evidence

supporting them individually would only be the uncorroborated

testimony *S3242 of a child victim-witness. Nevertheless, evidence that the
charged offense was part of a broader pattern of molestation may be important
to put the charge in perspective, and most courts have admitted such testimony
by the victim. See, e.g., State v. Graham, 641 S.W. 2d 102, 104-05 (Mo. 1982).
As Getz v. State, 538 A.2d 726 (Del 1988), illustrates, however, a court may
regard such admission as problematlc or slmply prolnbxted under the restnctlve ‘
standards of Rule 404(b)..

Time limitation. Proposed Rules 413- 15 do not place any partlcular time
limit on the unchanged offenses that may be offered in evidence. The view
underlying this formulation is that a lapse of time from- the uncharged offense
may properly be considered by the jury for any bearing it may have on the ‘
evidence’s probative value, but that there is no justification for
categorically excluding offenses that occurred before some' arbltranly
specified temporal limit. “ .

There is no magic line in time beyond whlch 31m11ar crimes ewdence
generally ceases to be relevant to the determination of a pendmg charge. This
point is reflected in the current formulation of Rule: 404(b), which does not
specxfy any particular limit: Hfor adm1tt1ng "non character ev1dence under the
various categories it enumerates C e

W]:ule there does not appear to be any precedent supportmg a deﬁmte time
limit on similar crimes ev1dence, some judicial decisions have glven weight to
the question of temporal proximity in a more flexible manner in' deciding on the
admission of such ev1dence in sex offense prosecutlons However, the rationales
for this approach in such, cases do not necessarily apply in connection with the
proposed new rules The adm1ss1on of such ewdence in past deCISIOIlS has
as proof of‘ a common scheme or plan,” wlnch comes w1th thelr own bullt-m
hmJtatlons If admissjon is thought to depend on a, showmg that the charged
offense and uncharged offenses were part of a single on-going plan to engage in
a series of sexual assaults then too large a temporal spread among the
oﬁ‘enses may. welgh against such a finding. The theones of relevance underlying
the proposed rules, however, do not depend on such a determmatlon

Concerns over fair notice to the defendant nnght also be thought to support
a restrictive approach to adnnttlng ev1dence of older offenses, on, tlte view
that there isa greater risk of unfair surprise if the defendant is untlally
confronted at trial with evidence of events that are far removed i in time from
the charged offense. ‘Under the proposed rules, however, this concern is
adequatelyw metwby the req‘i,‘i‘i rement of prior disclosure to the defendant of the
evidence that will be oﬂ'e“‘ ed.

. he current rule. admlttlng prior convictions for purposes of
hmient, as formulated in F.R.E. 609, prior convictions are presumptively
ble 'if they fall beyond a-ten-year time period. However, the
tradltlonal ‘vers:on of the imipeachment rule automatically admitted evidence of




prior felony and crimen falsi convictions without limitation of time, on the

view that temporal proximity (or the lack of it) should go to probative value
rather than admissibility. The vahdlty of the codified federal rule’s contrary
approach is open to question. See generally The Adxmssmn of Cnmmal Hmtones
at Trial, 22.U. Mich. J.L. Ref. 707, 769 (1989). -

Moreover, the nnpeachment rule has. somet1mes been cntlmzed on the, ground ‘
that it theoretically admits prior convictions. only for the limited purpose of - |
impeachment, but that the jury may reahstlcally conmder thls mformatmn as
affirmative, endence of guilt once jt. is admitted. The )suspicion that: ewdence‘ ¥

admitted pursuant to the rule may‘bé msused for purposes that are n

ot eg»ﬂly‘ |
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SENATOR BIDEN'S REMARKS
'IN OPPOSITION TO
NEW EVIDENCE RULES 418-415



a

Congressional Record Senate August 2, 1994 *S10276

Mr. GRAMM. Your mama did not tell you that you need to listen to that nice man

from Texas?

Mr. BIDEN. My mama told me, just be thankful that nice man from Texas, who
disagrees with me a lot, does not have his mama’s gun when he is debating. That is

what my mama told me. <
I kid-and I want to say it; I say it enough publicly, and it is said with
affection-I occasionally kid and call my distinguished friend from Texas, to

distinguish him from Senator GRAHAM from Florida, I refer to him as Barbed Wire

GRAMM. And he has never taken offense to that. I want him to know that the
distinguished Senator and I have a little bit of disagreement on these bills,

but not nearly as much as is portrayed. .,

Mr. DOLE. Mr. President, 1 thank the Senator from Texas. I think he is making

a very valid point with referenceto the matter he just discussed.
Mr. President, I want to say a few words in support of the amendment offered
guished colleague from Texas, Senator GRAMM. Unbelievably, the
cent, crime conference rejected Republican proposals to establish mandatory
Minimum:penalties for vicious criminals who sell drugs to minors.and who use a
gun.in the Commission of a crime. |
Another proposal rejected by the conference was one that I offered to the

crime bill !

75 10 19:with a bipartisan group of 39 Republicans and 36 Democrats expressing
support. This proposal amended the Federal rules of evidence to allow the

il

introduction of evidence of p;i'lor offenses of rape and child molestation in

: pno§qmtiﬁhs; for these same offenses, We had a debate on the floor on that. It

was,adopted again in a bipartisan way.

Ask; any, prosecutor, and he or she will tell you how important similar-
offense evidenceican be. In a rape case, for example, disclosure of the fact
that the defendant has previously committed other rapes is often crucial, as
the jury attempts to assess the credibility of a defense claim that the victim
consented:and the defendant is being falsely accused.

Similar-offense evidence is also critical in child molestation cases.

These cases often hinge on the testimony of the child-victims, whose
credibility. ¢an be readily attacked in the absence of other corroborating
evidence. In such cases, it is crucial that all relevant evidence that may shed
some light on the credibility of the charge be admitted at trial.

Unfortunately, Mr. President, the Federal Rules of evidence reflect a
general presumption against let me repeat-against-admitting evidence of
uncharged offenses, This presumption has been widely reproduced in State rules
of evidence, whose formulation has been strongly influenced by the Federal
rulés. -

Take the 1988 case of Getz versus State. In Getz, the Supreme Court of
Delaware overturned the defendant’s conviction of raping his 11-year-old
da,u%ighltar because evidence that he had also molested her on other occasions was
improperly admitted. The court went on to hold that the disputed evidence was
imgemmissible evidence of "character" and could not be admitted under the

Jast November and which passed the Senate by an overwhelming vote of
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State’s evidentiary standards. The tragic result: the defendant walked.

Similar tragedies have been repeated in other courts and in other States.

Yes, the Federal rules of evidence have been around since 1975, but that
does not mean they should not be changed when the need arises. For when someone
is out there committing sex crime after sex crime, committing child molestation
after child molestation, it is this Senator’s view that this evidence should be . .
admitted at trial without a protracted legal battle over what is admissible and
what is not.

If you turn on television today, if you read the mormng newspaper, or.
listen to the radio you have heard the sad story of 7-year-old Megan Kanka, who
was recently strangled near her home in Mercer County, NJ. The police have
arrested a twice-convicted sex offender. According to press reports, the person
arrested for this vicious crime had been sentenced to 10 years in prison, but
was released after servmg just 6 years.

Should the killer’s prior offenses be admitted at. tnal'? You bet Are these
oﬁ'enses relevant to the charge. Of course.

Mr; Pre51dent I am aware that. even if my proposal became law, it would
aﬁ'ect only Federal cases. Statecaseswould still be governed by State rules .
of evidence. Nonetheless, the Federal Government has a leadership role to play
in thisarea. Once, the Federal rules are: amended, it’s possible-perhaps even
hkely-that the States may follow;l;smt and amend theu' own. rules of ev:dence as |
well.

So, Mr.: President, I urge my colleagues to support the Gramm amendnmnt It
restores some of the mandatory minimum penalties. It restores the 1mportant
changesto the Federal rules of ev1dence An it undoes some;of; the damage
caused by the conference comrmttee ‘, "

THE PRESIDING, OFFICER The 1Senator from Texas.‘ B

Mr GR.AMM Mr, Presrdent I am happy to have this statement as part of my

amendment It tnes tok getat exactly the repeat, v101ent felons what Iam trymg to get
at. I appremate the Repubhcan leadler 's leadership as usua.l

Mr. BIDEN. Mr. Pres1dent, I haye just received a copy;of the amendment And I

do not say that. cntlca]ly I say ‘that ‘only by way of explanatlon, in case I leave
somethmg out'that I am unaware of that has been mcluded in the amendment

Let me tell you a.bout three tlnngs

, ong others, <Sen
RT on thls s:de ‘




penalties.

There is another amendment that we debated hotly. I think it is absolutely,
posmvely the 'wrong thing to-do. It would stand on its head, as they say, 800
years of Enghsh Junsprudentlal thinking on admissible evidence. It says,
translated in terms of how it really works, if a man is accused of a crime and |
the charge is a sex crime agmnst a woman or a chﬂd, the way it works now the
prosecutor can say: "This person here, John Doe, Iuallege raped Mary Smith. ‘And
John Doe isa bad guy- Your Honor, I want to seek pemss1on to enter mt f

stem a ]
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time ago. Federal judges come along and say we should change the Rules of
Evidence the following way. And then if we, the U.S. Congress, do not act to
stop those changes, essentially those changes become law.

So in this case, what I say we should do is let us go to the judges, let us

-go to the experts and say, "Does this approach of Senator DOLE make any sense?

Study it, take a look at it, and come back and tell us whether we should change
the Rules of Evidence." '

That is how we have changed the Rules of Evidence in the 22 years I have
been here. There are no fundamental changes in the Rules of Evidence that have
been sui generis, that have been spontaneous, that have come from the floor.
They come from legal scholars and judges sitting down and saying we
*S10278 should change the Rules of Evidence the following way. :

So if it is any consolation-it probably would not be because I think they
will agree with me, but maybe I am wrong-if it is any consolation to my friends
on the Republican side, there is the ability in the request of the Senate and
the House to ask the Judicial Conference to take a look at these rules changes-
and they are in fact doing that. That is the orderly way in which we should do
this, rather than haphazardly, willy-nilly, on the floor of the U.S. Senate, in
a conference on the floor of the Congress, changing these Rules of Evidence,
with all due respect, that a lot of people do not fully understand the
significance of.

Let me ask a rhetorical question of the Presiding Officer: What do you think
would happen if there weie no fifth amendment and I came on the floor of the
U.S. Senate and submitted an amendment to the Constitution called the fifth
amendment? And I said, essentially, the fifth amendment says that nobody should
have to make a case against themselves. How many votes do you think that would
get on the floor of the Senate? And especially with the public the way they are

‘today, ready to listen to the Rush Limbaugh malarkey and all that right-wing

garbage, they would all go, "Oh, no, fifth amendment; that’s ridiculous."

I wonder how many people would think if I walked on the floor in this
atmosphere today and offered the fourth amendment saying the Government cannot
engage in an unreasonable search and seizure of your property, I wonder how
many votes I would get.

I wonder if people listening to this ask themselves-as Barry Goldwater would
say, in your heart you know whether he is right. In your heart, what do you

" think would happen if we put the Bill of Rights up for a vote today? What do

you think the Rush Limbaughs of the world today would do with the Bill of

“Rights? Do you think they would sustain them?

Thank God, there were people like Madison. Thank God there were people like
the Founding Fathers, who debated these things called the Bill of Rights.

But I ask a very serious question. I ask those of you on the floor, what do
you think would happen if we had a referendum on this floor on the Bill of
Rights? How many people would vote for them? Then I ask you the rhetorical
question: What country would this be if there were no Bill of Rights?

When you start changing fundamental Rules of Evidence, you start affecting
fundamental questions that, on the surface, are awfully hard to explain. For



how could I be against allowing Mary Smith, who said, "John Doe did that to me,
too," from coming into court and saying that? How could I be against that, the
author of the Violence Against Women Act, the guy who spent more of his waking
hours dealing with the problem of violence against women, presuming to say,
than any man or woman serving in the U.S. Congress today. How can I be against
that? The same way I could be for a fifth amendment. The same way I could be
for a fourth amendment. But the public "ain’t" ready for that today, because
they all want instant answers, instant answers, instant answers.
It is very appealing to put up this bogeyman of this horrible rapist, which
there are horrible rapists. That is why in this bill I increased the penalties
for rapists.
The Senaior said he did not understand what was in this bill that was of any
consequence; I mean, this is a soft-on-crime bill.
I ask unanimous consent to print in the RECORD a list of those added
penalties beyond the death penalty.
There being no objection, the list was ordered to be printed in the RECORD,
as follows:
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ALICEMARIE H. STOTLER

ATTACHVMENT B

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIR
JAMES K. LOGAN

PETER G. McCABE ' i : - APPELLATE RULES
SECRETARY ‘

PAUL MANNES
BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM
'CIVIL RULES

May 24, 1994 D. LOWELL JENSEN

CRIMINAL RULES

RALPH K. WINTER, JR.
EV(DENCE RULES

Honorable Joseph R. Biden, Jr.
Chairman, Committee on the Judlmarv
United States Senate

224 Dirksen Office Building
Washington, D.C. 20510

Dear Mr. Chairman:

I write to request your assistance to prevent amendment of the federal rules of
practice and procedure outside the Rules Enabling Act process in your consideration
of the House-passed H.R. 4092 and the Senate-passed H.R. 3355, "Violent Crime
Control and Law Enforcement Act." In my March 30, 1994 letter to you I had advised

_ you of the Judicial Conference’s positions on the proposed rules amendments contained
in the bills. I would like to restate those views and update the status of the Judicial

Conference consideration of amendments to Evidence Rule 412 in light of the Supreme
Court’s recent action.

H.R. 4092 contains one section that pertams to the rules and amends Rule 32

' . of the Federal Rules of Criminal Procedure. H.R. 3355 contains ten separate sections
that would amend rules directly or otherwise affect the rulemaking process. They

generally pertain to Evidence Rule 412, regarding the privacy concerns of a victim of
sexual offense, (e.g., §§ 3251-564, and 3706) and Criminal Rule 32, regarding a victim's
opportunity to address the court during sentencmg (e. 8- §§ 901 and 3264).

The other relevant sections in H.R. 3355, including §§ 831, 3711, and 3712,
either involve the admission of evidence of the defendant’s commission of a past sexual
offense or otherwise generally affect the rulemaking process. A table of the bill’s
pertinent sections is enclosed for your information. I am also enclosing two letters
that discuss the concerns of the Judicial Conference’s rules committees with
amendments in H.R. 3355 as they had been included in previously considered bills.

CHAIRS OF ADVISORY COMMITTEES



Honorable Joseph R. Biden, Jr.
Page Two

A set of proposed amendments to Evidence Rule 412 and Criminal Rule 32 has
been making its way through the demanding Rules Enabling Act (Act) process and will
now automatically take effect, unless altered explicitly by Congress, on December 1,
1994.

“The subject matter of Evidence Rule 412 is complex. The rules committees
struggled with various versions of Evidence Rule 412, frequently parsing with
meticulous care individual words and clauses, to fashion the very best possible rule
that wotld protect the legitimate privacy of victims under virtually all conceivable
circumstances. In so dving, the committees identified and corrected serious problems
with the existing rule. Unfortunately, the defects of the current rule have been carried
over into the proposed amendments in H.R. 3355, i.e., §§ 3251-54.

Both the Judicial Conference approved amendments to Evidence Rule 412 and
the amendments in H.R. 3355 would extend privacy protections to a victim of sexual
offense in civil cases - an area of developing law. The Judicial Conference’s Advisory
Committee on Evidence Rules.and the Committee on Rules of Practice and Procedure
(Standing Committee) carefully reviewed a substantial number of comments and
alternative proposals from academics and bar groups in drafting this particularly
complicated provision. . ‘

On April 29, 1994, the Supreme Court of the United States submitted to
Congress the amendments to Evidence Rule 412 as proposed by the Judicial
Conference, but the Court withheld that portion of the amendments that would apply
the rule to civil cases. In a separate letter to Judge John F. Gerry, chairman of the
Executive Committee of the Judicial Conference, the Chief Justice noted the concerns
of some members of the Court that the proposed amendments might exceed the scope
of the Court’s authority under the Rules Enabling Act.

The Judicial Conference’s Advisory Committee on Evidence Rules met in New
York City on May 9-10, 1994. The Committee carefully reconsidered at length the
proposed amendments to Rule 412 in light of the comments and concerns expressed
in the Chief Justice’s letter to Judge Gerry. The Committee concluded that the
proposed amendments were within the scope of the Supreme Court’s authority.

The Evidence Ad\nsory Committee has now resubmitted the portion of the
originally proposed amendments to Rule 412 that were withheld by the Supreme Court
and has recommended that the Standing Committee transmit them to the Judicial
Conference for subn:ussmn back to the ‘Supreme Court. The reasons for the
Commlttee s conclusions are set out in a second Committee Note, which is enclosed.
The Standing Committee. is meetmg on June 23-25, 1994, while the Conference is

meetmg on September 20- 21 1994
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Honorable Joseph R. Biden, Jr.
Page Three

In addition to amendments to Evidence Rule 412, sections 3254 and 3706 of
H.R. 3355 would add new rules that would exclude the admission of a victim's clothing
as inciting violence or evidence to show provocation by a victim in a sexual abuse case.
The Judicial Conference-approved amendments to Rule 412 cover these situations and
would exclude evidence relating to an alleged victim of sexual misconduct that is
offered to prove a victim’s sexual predisposition. For example, evidence of an alleged
victim’s mode of dress, speech, or life-style would not be admissible.

Section 831 of amended H.R. 3355 would 2dd three new Evidence Rules that
would allow consideration of evidence of a "defendant’s commission of another offense
or offenses of sexual assault ... for its bearing on any matter to which it is relevant."
The Conference rules committees considered similar proposals, but did not accept
them. The committees were concerned about the proposals’ fairness and the lack of
supporting empirical data, particularly if evidence of the past sexual history of a victim
was being excluded. Other reasons for the committees’ actions are set forth in the
enclosed letters.

Sections 3711 and 3712 of H.R. 3355 would require the Judicial Conference to
report to Congress within 180 days on creating rules governing professional conduct
of lawyers and to recommend changes to Evidence Rule 404. Both issues are
controversial and complicated. The Conference rules committees are reviewing the
proposals, but recommended changes to rules cannot be studied and acted on within
these timeframes consistent with the Rules Enabling Act.

Although amendments to Criminal Rule 32 were also approved by the Judicial
Conference, no provision requiring victim allocution was included. The rules
committees concluded that a provision requiring victim allocution is unnecessary.
Courts now consider this information as part of the presentence report and now may,
and do, allow victim(s) to address the court in appropriate cases. Moreover, requiring
allocution in all cases could be counterproductive because under the federal sentencing
guidelines the victim’s testimony would have very little, if any, effect on the sentence.
The Standing Committee believed, however, that a separate amendment to title 18 to
allow a victim allocution for discrete criminal offenses would be a matter entirely
within Congress’ prerogative.

The amendments proposed by the Judicial Conference to Rule 32 have now been
approved by the Supreme Court and will become effective on December 1, 1994. Both
H.R. 3355 and H.R. 4092, however, include an amendment to the existing Rule 32,
which would authorize victim allocution. A legislative amendment of Rule 32 should
take into account the future effective date of the amendments approved by the
Supreme Court. Unless specifically directed otherwise, any intervening amendment
of the rules would presumably be superseded on December 1, 1994.



Honorable Joseph R. Biden, Jr.
Page Four

The amendments to Evidence Rule 412 and Criminal Rule 32 are in the final
stages of the rulemaking process. The Supreme Court’s action in withholding a
portion of the proposed amendments to Evidence Rule 412 highlights the complexity
involved in amending the rules. Approval of legislation that would directly amend
these rules would effectively bypass the Rules Enabling Act process. Your assistance
in maintaining the integrity of the Rules Enabling Act process is appreciated.

Sincerely yours,

Alicemarie H. Stotler

Enclosures

cc: Senate Gonferees on the Crime Bill
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ALICEMARIE H. STOTLER

ATTACHMENT C
COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIR JAMES K. LOGAN
APPELLATE RULES
PETER G. McCABE -

SECRETARY PAUL MANNES

BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM

CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

July 15, 1994 RALPH K. WINTER, JR.
EVIDENCE RULES

Honorable Jack Brooks

Chairman, Committee on the Judiciary
United States House of Representatives
2138 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr Chairman:

On June 29, 1994, the House of Representatives voted to approve a motion
instructing its conferees on H.R. 3355 (Omnibus Crime Control Act) to accept language
in the Senate crime bill that would make evidence of a defendant’s history of similar
sexual offenses admissible in a sexual assault or child molestation case. We urge you

_not to approve this provision in your consideration of the conference bill.

, Section 831 of Senate-passed H.R. 3355 would create three new evidence rules.
New Evidence Rule 413 would admit "evidence of the defendant’s commission of
another offense or offenses of sexual assault" in a sexual assault criminal case.
Evidence Rule 414 would admit analogous evidence in a child molestation criminal
case, while Evidence Rule 415 would admit both types of evidence in a civil case. Each
of the new rules would effectively establish an exception to Evidence Rule 404. That
rule now allows evidence of the past conduct of a defendant to be admitted under very
limited circumstances and purposes.

 The Advisory Committees on Criminal Rules and Evidence Rules considered
similar proposals contained in earlier legislative bills, but did not accept them. As part
of its comprehensive review of all the evidence rules, however, the Evidence Rules
committee is soliciting comment from the bench, the bar, and the public on its
tentative decision not to approve any amendments to Evidence Rule 404. Requests for
comment will be contained in major legal periodicals and circulated individually to over
10,000 persons and organizations for a six-month period.

CHAIRS OF ADVISORY COMMITTEES



Honorable Jack Brooks
Page Two

. The creation of three new evidence rules without the input of the bench, the

bar, and the public would be particularly unfortunate in light of the advisory rules
committees’ preliminary rejection of these proposals on the merits. The advisory
committees were especially concerned about the proposals’ fairness because
amendments to Evidence Rule 412 become effective on December 1, 1994, unless
Congress acts otherwise.

The amendments to Evidence Rule 412 would prohibit the admission of evidence
of the past sexual history of an alleged victim of a sexual offense. One of the key
reasons for prohibiting this type of evidence under Rule 412 applies in a sexual assault
or child molestation case when admission of evidence of the defendant’s commission
of past similar offenses is being considered. Character evidence of a defendant’s past
sexual conduct might be relevant in determining the defendant’s propensity to commit
similar acts, in much the same way that the past sexual history of an alleged victim
can be argued to be relevant in a sexual assault case. But the probative value of past
similar offenses often is substantially outweighéd by the clear danger of unfair
prejudice to the defendant. N

The danger of improper inferences and of unfair harm to an alleged victim in
a sexual assault case prompted the change to Evidence Rule 412. In prosecutions of
a defendant for a sexual assault or child molestation offense, this danger of unfairness
is no less apparent and underlies the committees’ opposition. '

The danger of the proposed new evidencerulesis heightened, moreover, because
they would allow the admission of evidence of the defendant’s commission - not
conviction - of a similar past offense. Evidence of past acts could be admitted even if
the defﬁéndant had been acquitted of that prior alleged sexual offense. Virtually any
accusation of a sexual offense, although entirely uncorroborated and never leading to
formal charges, might be admissible. In addition, the proposed new evidence rules
would permit the use of this evidence in the prosecution’s case-in-chief. Whether
evidence of the commission of similar past offenses, standing alone, might be sufficient
to sustain a conviction would pose serious issues. | L | ‘

There is insufficient empirical data demonstrating that evidence of a past sexual
assault or child molestation is so different from evidénce of similar acts in other
criminal offenses - for example, prior offenses involving drugs, illegal firearms, fraud,
or violence - that it should be singled out as particularly probative. “

Finally, the new rules would place a defendant, whd is anegpd to have
committed a sexual offense, on a substantially inequitable footing with the plaintiff.
For example, a plaintiff seeking monetary damages in a sexual harassment case would
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be permitted to introduce evidence of the defendant’s past sexual history. But under
Evidence Rule 412, as amended, a defendant could not introduce evidence of the
plaintiff's past sexual history to rebut the same allegations.

Thedudicial Conferencerules committees appreciate theimportant and sensitive
public policy concerns involved in these evidentiary areas. We share your concern for

_protecting the privacy of a sexual offense victim and have approved changes to

Evidence Rule 412 to further those interests. ~As a matter of fundamental fairness,
however, changes to the rules allowing admission of evidence of a defendant’s past
similar offense in a sexual offense case should not be approved.

Thank you for your consideration of these important matters.

Sincerely yours,

Alicemarie H. Stotler

cc: House Conferees on the Crime Bill
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ALICEMARIE H. STOTLER

ATTACHMENT D

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIR JAMES K. LOGAN

PETER G. McCABE - APPELLATE RULES
SECRETARY

PAUL MANNES
BANKRUPTCY RULES

PATRICK E. HIGGINBOTHAM

CivViL RULES

D. LOWELL JENSEN
QRIMINAL RULE§

RALPH K. WINTER, JR.
July 12, 1994 EVIDENCE RULES

Honorable Howell Heflin
Chairman, Subcommittee on

Courts and Administrative Practice
Committee on the Judiciary
United States Senate
223 Hart Senate Office Building
Washington, D.C. 20510

Dear Mr. Chairman:
The Judicial Conference Committee on Rules of Practice and Procedure

(Standing Committee) held its biannual meeting in Washington, D.C., on June 23-25,
1994. At its meeting, the committee considered S. 2212, the bill you introduced on

"June 20, 1994, which would require each of the five Judicial Conference advisory rules

committees and the Standing Committee to have a majority of members of the
practicing bar. ‘ o

' The Standing Committee shares the concerns underlying your bill. The active
participation of the bar is indispensable in the rulemaking process. The attorneys’
contributions in developing and drafting the best possible rules of practice and
procedure for the courts are invaluable. : , ‘

Adding more practicing attorneys on the rules committees might increase bar
participation. It might also lead to adverse consequences with self-interest groups
vying for greater attention and more appointments to the committees. We believe that
the better approach is to elicit more feedback from the general bar during the
rulemaking process, particularly during the public comment stage. "

CHAIRS OF ADVISORY COMMITTEES



Honorable Howell Heflin
Page Two

Proposed amendments to the rules are widely circulated to the bench, bar, and
public requesting comment. The rules committees carefully consider each comment
received on the proposals. And the amendments are revised frequently or rejectedin
light of the helpful suggestions submitted. The committees have found the testimony
of practitioners at public hearings, which are scheduled whenever rules amendments
are proposed, to be of immense help. Unless the rule amendment is particularly
coqtgquersia;, however, the number of comments or requests to testify often is not
large. This may very well be because the proposed amendments are well-received by
the bar and the public. The general low rate of comment from the bar is nonetheless
a matter of concern. And it is in this area that we believe greater efforts in eliciting
bar participation would be most productive. \

The Standing Committee has already begun taking steps to encourage more
members of the bar to participate in the rulemaking process. Presidents of State bar
associations will be requested to select a representative to serve as consultants to the
Standing Committee. These consultants will be responsible for commenting on
proposed amendments to the rules. We are also expanding our mailing list, which now
contains roughly 10,000 individuals and organizations who ‘réceivé our requests to
comment on proposed rules amendments. Many more local bar associations and
attorneys who have an active practice in the federal courts are being added to the list.
In addition, all relevant sections of the American Bar Association have been targeted
to receive the call for comment on proposed amendments to the rules.

~ In addition to increasing comment from the bar on proposed rules amendments,
the rules committees have considered more direct participation at their meetings by
non-committee bar members. For éxample, the Advisory Committee on Civil Rules has
invited members of the practicing bar to discuss their experiences with: specific areas
of law under consideration. At arecent meeting, John P. Frank, Francis E. McGovern,
and Herbert M. Wachtell talked about their personal experiences in class action law
suits. S R S ”

L . ; T -
i Uy | o

r ‘ R ‘ [ : o "
The composition of the rules committees themselves has changed recently with

added representation of the practicing bar. Thé 'Civil Rules Committee now has five
members of the practicingbar, ggclugiing the Department of Justice representative, and
seven judges, including a State fsuplx‘i"p‘n(fxe court justice. Determining the "right" make-

up of the (rules committees has f]fze‘vﬁr“bgen‘ egﬁy,. 'An across the boards increase in the
number of attorneys as suggested in your bill would raise serious questions. It would,

[ i

for example, require added ;‘eprgsﬁp&gtives;ﬁ;oq; the Department of Justice on the
Advisory Committee on Criminal Rules, who would presumably act in concert and
voice a single position. In addition, since the respective rules committees are already

quite large, increasing the number of members may lead to inefficient decision-making.
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Whether increased bar representation on the rules committees is more
appropriate than the current complement of practicing attorneys and judges is now
under active consideration by the judiciary as part of a larger self-study undertaken
by the Standing Committee as authorized at its January 1994 meeting. The self-study
requested comments from the public on a wide range of issues and three distinguished
professors currently serve as reporters to the subcommittee chair, Professor Thomas
E. Baker of Texas Tech University, School of Law. The committee will discuss the
composition of the rules committees, including the responses on this issue received
from the public during its self-study, at its next meeting in January 1995.

We recognize and appreciate your strong commitment over the years to the
Rules Enabling Act rulemaking process. We look forward to working with you on our
mutual concerns in improving the rulemaking process.

Sincerely yours,

Alicemarie H. Stotler

cc:  Honorable Charles E. Grassley
Chairs of the Advisory Rules Committees

bc: L. Ralph Mecham
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ALICEMARIE H. STOTLER

PETER G. McCABE
SECRETARY - PAUL MANNES

ATTACHMENT E

COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

CHAIR JAMES K. LOGAN

APPELLATE RULES

‘BANKRUPTCY RULES

- PATRICK E. HIGGINBOTHAM

August 10, 1994 CIVIL RULES

D. LOWELL JENSEN
CRIMINAL RULES

| , RALPH K. WINTER, JR.
Honorable Jack Brooks | EVIDENCE RULES
Chairman, Subcommittee on Economic
and Commercial Law
United States House of Representatives
B-353 Rayburn House Office Building
Washington, D.C. 20515

Dear Mr. Chairman:

On April 21, 1994, the Bankruptcy Amendments Act of 1994 (S. 540), was
passed by the Senate and later referred to your subcommittee for further action.. I
write to request your assistance in deleting § 112, which would require special service
of process in certain cases.

Section 112 of S. 540 adds subdivision (h) to Rule 7004 of the Federal Rules of
Bankruptcy Procedure. It would require, in an adversary proceeding or contested
matter, that service of a summons and complaint or motion on an insured depository
institution be made by certified mail, with certain exceptions. Under the present rule,
service of process on all business entities, including insured depository institutions,
may be made by ordinary first class mail.

We are concerned by the amendments contained in § 112 for two reasons. First,
the amendment of Bankruptcy Rule 7004 by a provision in S. 540 would be a
significant departure from the procedures of the Rules Enabling Act, 28 U.S.C §§ 2071-
2077. Second, a requirement that service be made by certified mail would be
unnecessarily expensive and burdensome for debtors and trustees of insolvent estates
and would ‘r‘e“d‘uce“;,the estate assets available for distribution to creditors.

Rule 7004 governs service requirements in bankruptcy cases for contested
matters and adversary proceedings, and it incorporates by reference most of the
provisions in Rule 4 of the Federal Rules of Civil Procedure in effect on January 1,
1990. On December 1, 1993, comprehensive amendments to Civil Rule 4 became
effective. In light of the far-reaching nature of the amendments to Civil Rule 4, the

CHAIRS OF ADVISORY COMMITTEES
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Adwsory Committee on Bankruptcy Rules considered carefully the extent to which the
changes in Civil Rule 4 should apply to bankruptcy proceedings under Rule 7004. The
advisory committee has prepared a preliminary draft of proposed amendments to Rule
7004, which will be published for comment under the procedures described below.

During its review, the advisory comm.lttee examined the changes to Rule 7004

‘ proposed under a prior version of § 112 of S. 540, but did not include them for the

following ‘reasons. Service on business entities by ordinary first class mail to the
attention of an officer, or a managing or general agent, has been permitted in
bankruptcy proceedings since 1976. It has worked well. The advisory committee has
not received any information from a deposu:ory mstltutlon alleging injury or other
disadvantages incurred as a result of service, of process under the present rules

Service of process by certified mail, as reqmred under S 540 would also result
in mgmﬁcant unnecessary expense due to the addltlonal costs of certified mail. In
addition to increasing costs of commencmg adversary proceedmgs, S. 540 ‘would
increase the costs of makmg motions in contested matters because Rule 9014, makes
Rule 7004 applicable in these matters The mcreased expense would burden msolvent

estates and would reduce the assets avaﬂable for < s:‘t;rlbutlon to creditors RN

AR
o

il
i ‘w\'

Semce of process by certified mail in c1v11 cases was rejected by Congress in
1982. At that time, the Supreme Court promulgated amendments to Civil Rule 4to
provide service of process by certlﬁed or reglstered ‘méil together w1th notlce and
acknowledgment of recelpt form. Critics argued that: oertzﬁed or reglstered ma11 would
not be an ppropnate way to eﬁ‘ectuate semce} " S’g’ﬂnfures mig ht be ﬂlegl"ble“ or m1ght
not maltch ‘the name of the defendant, or it might'be difficult'tc '

mail had been unclmmed" or' refused " In h‘gli

together thh the notlce and acknowledgment of
maﬂ : ] : ‘ ‘ 3 e - o
For all these reasons, the advrsory committee ‘deterrniﬁned not to require service

of process by certified mail in its preliminary draftof’ proposed amendrnents to Rule
7004.

' Because of ongoing technologmal changes, it will be possxble, glven sufficient
resources, to assure that all notices issued by the clerk of the bankruptcy court are
sent to one address for a particular creditor. Ba.ukruptcy Rule 9036, wluch became
effective on August 1, 1993, provides that notice may be given under certain
circumstances by electronic transmission. This results in far greater efficiency at a
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reduced cost at both ends. A proposed amendment to Rule 5005 that will be published

for comment later this summer would implement further technological advances by

permitting the filing of documents by electronic means. Additional amendments that
will improve practice and procedure by use of technological advances, including the
possible use of electronics for service of process, will be explored in the future through
the Rules Enabling Act process. The enactment of a statute requiring service by
certified mail would inhibit this effort by tying service of process to obsolete methods.

At its June 1994 meeting, the Standing Committee approved the
recommendation of the Advisory Committee on Bankruptcy Rules to publish proposed
amendments to Rule 7004 for public comment. The proposed amendments will be
widely disseminated by various publishers of legal materials and will be sent directly
to roughly 6,000 members of the bench and bar. The public comment period will begin
in September and expire in February 1995. In addition to receiving written comments,
a public hearing will be scheduled to allow anyone to urge the advisory committee to
adopt the changes contained in the S. 540 amendments.

After the public comment period has expired, the advisory committee will review
the proposed amendments afresh in light of the comments and testimony received
regarding them. The proposed amendments, with or without revision, will be
submitted to the Standing Committee, the Judicial Conference, the Supreme Court,
and the Congress for review and approval. This elaborate review process ensures that
every proposed rule amendment receives attention from all possible perspectives.

Rules amendments by legislation, such as the changes made to Rule 7004 by
S. 540, frustrate the intent of the Rules Enabling Act and render redundant the work
of the volunteer lawyers, professors, and judges who serve on the Standing Committee
and the five advisory committees. The Rules Enabling Act and the procedures of the
Judicial Conference implementing the Act provide a method to assure that each
proposed new rule or amendment of a rule receives wide and thoreugh consideration
to produce the best possible rules of procedure.

I respectfully request your support for deleting § 112 from S. 540. 1 appreciate
your consideration of this request.

Very truly yours,

Alicemarie H. Stotler, Chair

ce: Subcommittee on Economic and Commercial Law
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December 6, 1994

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Report of the Administrative Actions Taken by the Rules Committee
Support Office

ADMINISTRATIVE ACTIONS

The following report briefly outlines some of the major initiatives undertaken
by the office to improve its support function to the rules committees.

A Record Keeping

%

Under the Procedures for the Conduct of Business by the Judicial Conference
Committees on Rules of Practice and Procedure all rules-related records must "be
maintained at the Administrative Office of the United States Courts for a minimum
of two years and ... thereafter the records may be transferred to a government record
center...." ‘

All rules-related documents from 1935 through 1989 have been entered on
microfiche and indexed. The documents for 1990 have been sent to a government
record center. Congressional Information Services (CIS) will enter the documents on
microfiche and incorporate them into existing indexes. The documents for 1991 are
currently being catalogued and boxed for shipment to a government record center.
The microfiche collection has proven useful to us in researching prior committee
positions. The public has also made use of the collection. At least two law schools
have purchased the collection after professors from those schools used our collection.

The office is continuing its efforts to develop better methods and proceduresin
monitoring and retrieving rules-related records and materials. We have hired a
consultant to assess our needs and recommend an automated tracking and retrieval
system. The consultant met with staff and provided an interim report on the status
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of the project. It will issue its final report shortly, recommending the type of hardware
(e.g. upgraded PC’s, scanners, etc.) and software (off-the-shelf or custom designed) and
the projected cost.

In the meantime we have improved our ability to acknowledge and follow-up
each comment or suggested rule change. As each comment or suggestion is received
it is stamped with the initials of the type of rule (e.g. AP for Appellate Rules, BK for
Bankruptcy Rules, etc.), given a number if a comment or an alphabetical letter if a
suggestion, and logged into a WordPerfect chart which tracks the date received, the
specific rule addressed, the name of the commentator, the date of the
acknowledgement, and the date of the follow-up letter. . The system worked very well
during the recent spate of comments on the Congressionally proposed Evidence Rules
413-415. The office received, acknowledged, and forwarded 85 comments to the
Advisory Committee on Evidence. The consecutive numbering of comments enabled
the members of the committee to determine instantly that they had received all
comments. We have sent follow-up letters to each individual and organization that
commented on those Evidence Rules.

B. Distribution of Proposed Rule Changes

Our plans for improving the distribution of proposed rule amendments for
public comment are progressing well. We have reformatted the title page of the
publication containing proposed amendments to the rules. The new format highlights
the comment-seekmg purpose of the pubhcatlon and indicates which rules are being
amended.

In August Judge Stotler sent a letter to the president of each state bar
requesting that it designate a point of contact to the rules committee to solicit and
coordinate that state bar’s comments on the proposed amendments. The Standing
Committee’s outreach to the organized bar has been successful. To date, 26 state bars
have designated a point of contact. Fo]low—up letters have been sent to those state
bars that have not yet responded.

We have added approximately 200 attorneys and 100 lawyer professors selected
on a random basis to the mailing list. An additional 200 attorneys and 100 professors
will be added every six months until the list contains 2,500 names. If an individual
does not comment on rules amendments published for comment for three years, the
name will be removed from the list and replaced. We have also updated the names and
addresses on the existing mailing list eliminating the names of deceased or retired
practitioners and correcting addresses. :

We will continue to monitor the level of response to the request for comment
and take steps as necessary to improve our circulation of rules-related materials.
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C. Tracking Rule Amendments

We have updated the color coded time chart, and it will be distributed at the
meeting.

The office has forwarded the minutes of the Fall 1993 committees’ meetings to
several legal publishers. The minutes from those meetings should be available on-line
by the end of this month. The minutes of the Spring 1994 committees’ meetings will
be forwarded to the publishers later this month.

D. Miscellaneous

In July we faxed notification to the courts of the effective date of the
amendments to the Bankruptcy Rules. In September we notified the courts of rules
amendments contained in the Violent Crime Control and Law Enforcement Act. In

November we sent a memorandum to the courts informing them of the amendments
scheduled to become effective on December 1, 1994.

On November 2, 1994, we delivered to William Suter, Clerk of the Supreme
Court, the proposed amendments to the Federal Rules of Appellate Procedure,
Bankruptcy Procedure, Civil Procedure, and Criminal Procedure, which were approved
by the Judicial Conference at its September 1994 session.

At the request of Lloyd Hysan of the Supreme Court, we prepared in electronic
form a clean version of the 1998 amendments to the Federal Rules of Appellate,
Bankruptcy, Civil, and Criminal Procedure. We have made arrangements with William
Suter to provide the Supreme Court with a diskette containing a clean version of

proposed rule amendments early each spring.

Jdohn K. Rabiej
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THE FEDERAL JUDICIAL CENTER

THURGOOD MARSHALL FEDERAL JUDICIARY BUILDING
ONE COLUMBUS CIRCLE, N.E.
WASHINGTON, DC 20002-8003

WILLIAM B. ELDRIDGE, DIRECTOR TEL.: 202-273-4071 ext 348
RESEARCH DIVISION FAX: 202-273-4021

December 8, 1994

MEMORANDUM

TO : Honorable Alicemarie Stotler
FROM : William B. Eldridge ﬂ%
SUBJECT  : Research Support from the Federal Judicial Center

In 1994, most of the Research Division's work continued to be in support of committees of the
Judicial Conference. The list below, drawn from work performed during the current year, is representa-
tive of work that, in my judgment, has substantial relevance to issues now before or likely to come
before the various rules committees. Naturally, most of these rules-relevant projects have been under-
taken in response to committee requests; they are listed first. Quite often, however, work performed for
other committees will have aspects touching on the interests of rules committees. When that is the case,
we try to keep all informed of our activities and findings. Ihave included some examples of such work
at the end of this memorandum. Ihope these examples will illustrate the kinds of support we are pre-
pared to provide. Of course, demands on the Center's resources affect what we are able to do, but it is
rare for us to receive requests that cannot be accommodated. There are no elaborate procedures for
requesting assistance. Usually a staff member from this division is present at meetings of rules
committees. A request directed to a staffer on site is enough to launch the process. If no one from the
Center is present, a phone call to me will serve.

RULES COMMITTEES
Advisory Committee on Appellate Rules

Intercircuit Conflict as a Ground for En banc

A report to the Committee providing information on the experience of four federal courts of
appeals that allow suggestions for rehearing en banc to be based on the fact that the panel's
determination of an issue conflicts with one or more decisions by other federal courts of appeals.

Advisory Committee on Bankruptcy Rules

Rule 26 disclosure practices

Reports on implementation by district and bankruptcy courts of the December 1993 dis-
closure amendments to Rule 26 of the Federal Rules of Civil Procedure. The reports were
delivered to the Committee on Practice and Procedure, the appropriate Advisory Committees and
the Committee on Court Administration and Case Management. The reports showed substantial
opting out and deferral of implementation.

Advisory Committee on Civil Rules

Voir dire practices in federal courts

Report on a survey of district judges' voir dire practices, undertaken at the request of the
Committee chair was delivered to the Committee and to the Advisory Committee on Criminal Rules
and the Committee on Court Administration and Case Management.. The report showed that
practices vary widely but that participation by lawyers has mcreased substantially since the
Center's earlier study on this subject.
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Rule 23 class actions ‘

A study now underway to assist the Committee's consideration of proposed amendments to
Rule 23 of the Federal Rules of Civil Procedure that would facilitate the filing and management of
class actions by expanding the trial judge's discretion to certify a class and to select the appropriate
form of notice to the class.

Rule 26 disclosure practices ‘
See above under Advisory Committee on Bankruptcy Rules

Rule 26(c) protective orders

This project responds to congressional and judicial interests in federal district court
practices that restrict access to court records in civil cases, e.g., protective orders restricting dis-
closure of discovered information, sealed settlement agreements, and orders that seal cases in their
entirety. A preliminary report delivered to the Commitiee, describes protective order activity in
three federal district courts and the Texas state courts (Texas has adopted a judicial rule regulating
the use of protective orders when public interests are involved). - A final report will be available in
the spring of 1995.

Rule 49 special verdicts and general verdicts with interrogatories

The Center's final report to the Committee on this project, to be delivered in February
1995, .address issues such as how frequently and in what types of cases special verdicts and
general verdicts with interrogatories are used; why judges use or decline to use them; and problems
in the logical and linguistic construction of the verdict forms and accompanying jury instructions.
The report will also contain suggested guidelines for using these alternative forms.

Advisory Committee on Criminal Rules

Closed Circuit Pretrial Hearings ‘

The Center began a study of the Federal Bureau of Prisons' pilot efforts to conduct deten-
tion and other pretrial hearings via closed circuit television. The project is designed as a multi-year
effort that is intended to provide the Committee with information essential to its consideration of
proposed rules revisions that would facilitate expanded use of this technological capability.

OTHER COMMITTEES
Committee on Administration of the Bankruptcy System

Bankruptcy In Forma Pauperis

The Center began a major study of the three year Congressionally-mandated pilot to
examine the impact of waiving filing fees in chapter 7 cases for debtors who are unable to pay fees
by installments. The pilot will, among other things, provide experience with local rules governing
procedure that should inform decisions about whether and how to regulate practice through
national rules.

Model jury instructions for bankruptcy ‘

In response to actions by the Congress and interest from the Chair of the Bankruptcy
Committee, staff of the Center and the Bankruptcy Division began designing a new project aimed
at developing model jury instructions for adversary proceedings in bankruptcy courts.

Committee on Court Administration and Case Management

Appellate Commissioners

The Center completed an appraisal of a Ninth Circuit proposal for creating a new position
of Appellate Commissioner who would be authorized to perform a range of duties to relieve
demands on judge time. The study focused on Washington State's appellate commissioner
program. Implementation of a national program based on the Washington model could raise a
number of issues for the Appellate Rules Committee.
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Committee on the Criminal Law

Risk Assessment

The Center is developing a statistical risk assessment tool for use by federal probation
officers to classify their supervision caseloads. The Center's study focuses on a cohort of 3,700
offenders sentenced in 1989. The final results of the study are scheduled to be presented to the
Committee in early 1995.

Committee on Federal-State Relations
Assessment of districts' practices with partial filing fees

At the Committee's request, a report was provided outlining practices in districts that
impose a partial filing fee in lieu of allowing a petitioner to proceed without paying a filing fee.

cc: John Rabiej
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HARVARD LAW SCHOOL

CAMBRIDGE - MASSACHUSETTS - 02138

November 30, 1994

Members of the Committee on
Rules of Practice and Procedure.
Chairs and Reporters of
Advisory Committees

Judicial Conference of the
United States

~Dear Colleagues:

Please find attached my "Bench Memo" on Ninth Circuit Local
Rule 22, as requested. Judge Stotler kindly provided an extra two
weeks so that I could incorporate the excellent suggestions made by
individual members of the Advisory Committee on Appellate Rules.
This has now been done. I have also received invaluable assistance
and advice from Frank Easterbrook, Pat Higginbotham, Joe Spaniol,
and my loyal research assistant, Eric Bjorgum.

I should note that I have taken some positions on the legal
issues presented by the Brief of the Attorneys General, but, in
good law clerk .style, I have left the final resolution to the
judgment of the Committee. Indeed, there are strong arguments to
be made for both abstention and abrogation, and the individual
comments from members of both this Committee and the Advisory
Committee on Appellate Rules have been evenly divided between these
options. I do have personal views on the ultimate policy choice,
but I have left these out of the memorandum. Instead, I have laid
out the arguments on both sides, as fairly as I can.

Chief Judge Wallace has offered to send a "representative of
the Court," if requested. Judge Stotler’s current inclination is
not to request such a "representative" unless other members of the
Committee see a need.

I look forward to seeing you all in San Diego.
Very best regards,

< S e~

Daniel R. Coquillette
Reporter,

Committee on Rules of Practice
and Procedure

DRC:djw
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HARVARD LAW SCHOOL

CAMBRIDGE * MASSACHUSETTS - 02138

MEMORANDUM

TO: Committee on'Rules of Practice‘and Procedure
FROM: Daniel R. Coquilleﬁte, Reporter

DATE: Noveﬁber 30, 1994

RE: Ninfh Circuit Local Rule 22

I. INTRODUCTION

on March 11, 1994, five attorneys general from capital
punishment states in the Ninth Circuit wrote to Chief Justice
Rehnquist to challenge Ninth Circuit Local Rule 22 as
"inconsistent" with "Federal Law," pursuant to 28 U.S.C. § 331.
The matter was referred by the Chief JUstlce to the Standing
Committee on March 29, 1994 for “appropriate action."

At the Standing Committee meeting on June 24, 1994 it was
decided to offer all parties an opportunity to provide full
information. 'The Attorneys General of Arizona, ‘California, Nevada
and Oregon flled a printed brief on September 14, 1994 (the
"Brief"), and Chief Judge J. Clifford Wallace of the Unlted States
Ccourt of Appeals for the Ninth Circuit (“Nlnth Circuit") filed a
reply on October 15, 1994 (the "Reply").

At the same meeting, I was asked to prepére this written
summary and evaluation of the legal arguments presented, together
with a description of the Standlng Commlttee s options.

IT. SUMMARY

The Brief requests that the Standing Committee recommend to
the Judicial Conference of the United States (the "Conference")
that Local Rule 22 of the Ninth Circuit, governing "death penalty
cases," be abrogated or modified as "inconsistent" with "Federal
law" pursuant to the Conference’s authority under 28 U.S.C. §331,
as amended on November 19, 1988. The Brief identifies nine grounds
for abrogation or modification, and these are discussed at length
below. My recommendation, following suggestions made by many
members of this Committee and the Advisory Committee on Appellate
Rules, ‘is that this Committee should not set aside Local Rule 22 on
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policy grounds or for inconsistencies on which there are genuine
doubts and disagreement. Such matters should be resolved in favor
of the validity of the local rule where, as in this case, the rule
governs a matter of great importance and reflects many months of
negotiation, public . comment and compromise.

Applying this standard, my conclusion is that seven of the
nine challenges in the Brlef should be resolved in favor of the
rule. Two challenges, however, involve serious difficulties. The
provision of Local Rule 22 permitting a single judge to convene an
en banc hearing without a vote taken in that case of a majority of
the active circuit judges on its face violates 28 U.S.C. § 46(c),
and Fed. R. App. P. 35(a) Further, the provision.of Local Rule 22
providing for automatic issuance of a certificate of probable cause
on first petitions (if the district court has failed to do so),
violates 28 U.S.C. §2253 as construed by the Supreme Court in
Barefoot v. Estelle, 463 U:.S. 880, 892-893 (1983). To find these
provisions Yconsistent" w1th "Federal law" under 28 U.S.C. §331
would make the term "consistent" useless in the screenlng of local
rules, contrary to the clear‘mandate of the Congress in amending 28
U.S.C. §331 on November 19, 1988. ' See also. 28 U.S.C. §2071
(€1, (1), (2). e ‘: \

This does not mean that the Standing Commlttee must recommend
abrogation or modification of Local Rule 22 to the Judicial
Conference. Section 331 states that the Conference "may modify or
abrogate any such rule found 1ncon51stent . . « " Both the Brief
and the Reply address the questlon of whether the Committee should
récommend abstention to the Conference and permit this controversy
to be resolved by!litigation. In addition, the Advisory Committee
on Appellate Rules discussed thls issue-at its latest meeting in
Washington on October 27 . 1994.

The arguments for and against abstention are set out at length
below. In the end, I would strongly recommend against unilateral
Conference modification of a rule that has such importance. The
only viable options are to abrogate the rule and send the matter
back to the Ninth Circuit to prepare a new rule, or to abstain and
await a challenge through the courts. These two options represent
a major policy choice for the Committee and the Conference.

III. DISCUSSION

A. PROCEEDINGS AND RECORD

On February 14, 1994 the Nlnth Circuit adopted Local Rule 22
pursuant to 28 U.s.C. § 2071 (originally codified as the Act of
March 2, 1793, ch. 22, § 7, 1:Stat. 335).. A full text of Local
Rule 22 is set out in the ppendlx of the Brief, pages i-12.

On March 11, 1994 the Attorney General of Washlngton wrote to
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the Chief Justice of the United States in his capacity as Chairman
of the Judicial Conference requesting that ‘"the Judicial Cconference
of the United States exercise its statutory authority to modify and
abrogate . . . Local Rule 22, pursuant to 28 U.S.C. §§ 331, 2071
(c) (2). On the same day, this request was joined by the Attorneys

General of Arizona, California, Nevada, and Oregon, all states

within the Jjurisdiction of the Ninth Clrcult with capital
punishment. ‘

On March 29, 1994 the Chief Justice answered these letters by
referrlng the matter to the Committee on Rules of Practice and
Procedure "for appropriate action." In turn, the Committee’s
Chair, Judge Alicemarie H, Stotler, referred the matter to the
Advisory Committee on Appellate Rules ("Advisory Committee") for
guidance.. The Advisory Committee had before it both the letter of
the Attorneys General of March 11, 1994 and a reply letter for
Chief Judge J.  Clifford Wallace of the Ninth Circuit, dated Aprll
12, 1994. "

The Advisory Committee discussed the matter at length during

its April, 1994 meeting in Denver, Colorado. The Adv1sory
committee took a number of "straw votes," which are recorded in the
Mlnutes of the Advisory Comm1ttee,‘ April .25, 26, 1994.;‘ - Two

members, one from the Ninth Clrcult and one from the Department of
Justice, abstained throughout and two more expressed concern that
the "materials presented . . . were not adequate to reach the merit
of the issues." (Minutes, 21). As a result, there was never a
majority vote of five out of eight for any prop051t10n except for
one. The Advisory Committee did vote, 5 to 0 with 3 abstalnlng,
that both "standlng votes" and "standing orders" ‘to convene en banc
courts and to issue. certificates of probable clause must, at the
least, always be updated. This was termed the "dead hand" problem.
(See Mlnutes, 17, 0) : u

The matter was then discussed by the Commlttee on Rules of
Practice and Procedure at its meeting in Washlngton D.C. on June
23-24, 1994. In light of the Advisory Committee’s concern about
1nadequate information and the expressed w1111ngness of both the
Attorneys General and the Ninth Circuit to supplement the record
and provide "a full briefing on each of the issues", the Standing
Committee voted to permit the concerned parties a chance to prov1de
additional 1nformat10n and legal argument and to postpone full
consideration of the matter until the- Commlttee s meeting in San
Diego on January 12-14, 1995. See Letter of Chief Judge J.
Clifford Wallace, March 28 1994; Letter of the Attorneys General,
June 17, 1994; and Letter from Judge Stotler on. behalf of the
Standlng Committee to the Attorneys General and Chlpf Judge
Wallace, August 1 1994.

Subsequently, the Brief was submltted by the Attorneys General
of Arizona, Callfornla Nevada and Oregon on September 14, 1994 and
the Reply was submltted by Chief Judge J. Clifford Wallace on
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October 15, 1994. 1In addltlon, a further discussion occurred at
the. meetlng of the Adv1sory Commlttee on Appellate Rules in
Washlngton on October 27, '1994, focus1ng solely on the 1ssue of
whether abstention or. abrogatlon was proper assuming, arguendo,
that ' Local- Rule 22 was found to be: "inconsistent" with "Federal
Law." (Mlnutes, 11-21). The camments by individual. members of the
Advisory Committee .were evenly d1v1ded between the two optlons.‘uA
vote was not requested or taken. | s

B. CHALLENGES TO LOCAL RULE! 22 APPROPRIATE FOR CONFERENCE ACTION

The two arguments raised- by the Attorneys General set out
below establlsh an "1ncon51stency" with "Federal Law": approprlate
for ponference rev1ew pursuant to 28 U.S.C. § 331. Both involve an
issue that the Adv1sory Ccmmlttee on Appellate Rules termed the
"dead ~hand" problem,~ i.e. "putting a vote 1"on record" to
automatlcally grant a certificate of probable cause or to:. grant
review en banc. (See Adv1sory Commlttee Minutes. April 25, 26,
1994, pages 17 "19- 20) ! ‘ Co o

1. Rule 22 M"yiolates the Majority Vote Required to Determlne
WhetheruAn Appeal Should Be Heard En Banc" Contrarv to 28 U.S.C. §
‘Hand‘Fed R. App.

Federal law 28 U S.C. § 46 (c) prov1deS°
M

M"(c) Cases rand ‘controver51es shall be heard and
determined. by a court or panel of' not more than three
judges | (except that ‘the United .States . Court of Appeals
for the Federal Circuit may sit in panels of more than
three judges if its rules so provide), unless a hearing
or rehearing before the court in banc is. ordered by a
majorlty of the circuit judges of the circuit who are in
regular active service, or 'such number of judges as may
be. prescrlbed in accordance with sectlon 6 of Public Law
95= 486(95‘486 (92 Stat. 1633) [28 uscs § 41 note], except
that any senlor circuit judge of ‘the circuit shall be
eligible ‘to 'participate, "at his election and upon
‘de51gnatlon and assignment pursuant to section 294 (c) of
thls title [28 USCS §. 294(c)] and the rules of the
circuit, as a member of an in banc court reviewing a
de0151on of panel of whlch such ]udge was a member."

‘! w[Tlhe local rule is a standing order by a single judge to
grant a certificate of probable cause in every first petition in a
death penalty case and, as such, the rule is subject to the same
"dead hand™ problem noted in conjunction with the provision
permitting the convening of an en banc court on request of a 51ngle
judge." Minutes, 19. i
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Rule 35 (a), Fed. R. App. P. provides:

"Rule 35. Determination of Causes by the Court In Banc
(a) When Hearing or Rehearing in Banc Will Be Ordered.
A majority of the circuit judges who are in regular
active service may order that an appeal or other
proceeding be heard or reheard by the court of appeals in
banc. Such a hearing or rehearing is not favored and
ordinarily will not be ordered except (1) when
consideration by the full court is necessary to secure or
maintain uniformity of its decisions, or (2) when the
proceeding involves a question of exceptional
importance." :

Both Title 28 and Rule 35 require a majority vote of circuit judges
who are in regular active service to obtain en banc review in any
particular case. The statute and the rule also emphasize the
exceptional nature of en banc review. Rule 35 states "such a
hearing or rehearing is not' favored and ordinarily will not be
ordered except (1) when consideration by a full court is necessary
to secure or maintain uniformity of its decisions or (2) where the
proceeding involves a question of exceptional importance."
(Emphasis added.) It is a matter of fact that there are many
hundreds of capital cases under review by courts within the Ninth
Circuit. There are 222 capital cases now pending on direct appeal
to the California Supreme Court alone. (Brief, 5). The mere fact
that a case involves the death sentence, without more, does not
make it automatically "exceptional." See Barefoot v. Estelle, 463
U.s. 880, 892-893 (1983).

Local Rule 22 provides, in relevant part:

"(e) En _banc Procedures Regarding Certificate of -
Probable Cause and Stays of Execution.

* * *

(2) Any active judge of the court may request that
the en banc court review the panel’s order. The request
shall be supported by a statement setting forth the
requesting Jjudge’s reasons why the order should be
vacated. Such a request for rehearing en banc shall
result in en banc review. The en banc court, if time
permits, may set a schedule in which other judges may
respond to the points made in the request for en banc
review. The clerk shall notlfy the parties that the
matter will receive en banc review, and w111 identify the
members of the en banc court."

These provisions are defended by Chief Judge Wallace because
Local Rule 22 itself was adopted by "a majority of the circuit
judges in regular active service. See Reply, 3-4. He argues that
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"[t]he statute does not require . . . that the ordering of an en
banc hearing always be by majority vote taken separately in each
individual case." Reply, 3.

The Attorneys General disagree and provide an extensive
legislative history of Section 46 (c) and a number of cases to
establish the contrary. Brief, 11-25. The Supreme Court itself
observed that "the decision whether to hear or rehear a_case in
banc . . . can only be reached by voting," using the singular.
Moody v. Albemarle Paper Co., 417 U.S. 622, 626. More importantly,
both Rule 35 (a) and Section 46 (c) use the singular: "“an appeal
or other proceeding" and "hearing or rehearing." Prior attempts to
circumvent Section 46, such as by allowing senior judges to sit
without statutory authorization, have been rigorously disapproved
by the Supreme Court. See United States v. American-Foreign
Steamship Corp., 363 U.S. 685, 689-91 (1960). Voting in advance
for a rule is not the same as deciding whether a particular case is
worthy of an en banc hearing on its particular facts and law.

2. Rule 22 "Eliminates the Statutory Role of Judicial Discretion

On Whether a Certificate of Probable Cause Should Issue," Contrary
to 28 U.S.C. § 2253, [Brief, 27-31]

On March 10, 1908, Congress introduced the requirement of "a
certificate of probakle cause" as a precondition for an appeal to
a court of appeals from a final order in a habeas corpus proceeding
arising from a state process. As the Attorneys General rightly
point out, this was to restrict " frivolous habeas appeals filed
for delay purposes." (Brief, page 28). See the extensive history
in Barefoot v. Estelle, 463 U.S. 880, 892 (1983). Federal law 28
U.S.C. §2253 now reads as follows:

"g 2253, Appeal

In a habeas corpus proceeding before a circuit or
district judge, the final order shall be subject to
review, on appeal, by the court of appeals for the
circuit where the proceeding is had.

* * * %*

An appeal may not be taken to the court of appeals from
the final order in a habeas corpus proceeding where the
detention complained of arises out of process issued by
a State court, unless the justice or judge who rendered
the order or a circuit justice or judge issues a
certificate of probable cause. (June 25, 1948, ch 646,
§ 1, 62 Stat. 967; May 24, 1949, ch 139, § 113, 63 Stat.
105; oct. 31, 1951, ch 655, § 52, 65 Stat. 727.)."
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The Supreme Court, in Barefoot v. Estelle, supra, emphasized that
a certificate of probable cause requires a determination on the
merits, and that the petitioner must make a "substantial showing of
the denial of [a] federal right." Id., 463 U.S. at 893 (1nternal
guotation and citations omitted). Nor should the certificate issue
automatlcally in a capital case. "In a capltal case, the nature of
the penalty is a proper consideration in determining whether to
issue a certificate of probable cause, but the severity of the
penalty does not in 1tself suffice to warrant the autcmatlc issuing
of a certificate." Id., 463 U.S. at 893 (internal quotation and
citatidn‘omitted.)

Local Rule 22 (3) (c) prov1des'

"(c) Stays of Executlon and Certlflcate of Probable
Cause. On. the first petltlon, if a certificate of

probable cause and a stay of executlon have not been
entered by ‘the district court or if the dlstrlct court
has 1ssued a stay of execution that w1ll not continue. in
effect,pendlng the issuance of this court’s mandate, upon
appllcatlonzof the petltloner a certlflcate of probable
cause will ‘be issued and a stay of executlon will be
granted by. the ‘death penalty panel pendlng the issuance
of 1ts ‘mandate. When the panel affirms a ‘denial or
reverses a grant of a first petition, it shall enter an
order staylng the mandate pursuant to FRAP 41(b)

" On its face, the prov1s1on contradlcts the prov151ons of 28 U.S.C.

§ 2253 and the language of Barefoot v. Estéelile set out above. See
also Lozada v, Deeds, 498 U.S. 430, 421-32 (1991) and Gacy v. Page,
24 F. 3d 887, 888 (7th cir. 1994) The " Honorable Frank H.
Easterbrook, a member of the Standing Commlttee, stated the issue

exactly in a letter to this Reporter’

"I understand the impetus behind both Local Rule 22~
3(c) and Local Rule 22-4(e)(2) to be that a sufficient
number of judges on the court, after looklng at the facts
and law, will vote for CPC, stay, and en banc hearlng,
that the intermediate steps can be dlspensed.W1th saving
“time. This may' be true as a matter of fact (especially
given the fact that a prisoner may seek a €PC and stay
from one judge after another until he flnds one willing
to afford that rel;ef), but it is an argument for a
change in the law rather than an argument that the local
rule complies with the law as it exists. "

Letter of October 4, 1994, page 5.



C. CHALLENGES TO IOCAL RULE 22 NOT APPROPRIATE FOR CONFERENCE
ACTION

Federal law 28 U S.C. §331 states that the Judicial Conference
"shall review. rules prescrlbed under section 2071 .. . . for
con51stency with Federal Jlaw." (empha51s added). This duty is
mandatory, a d’the yerb 1s "shall". ;The néxt sentence states that
the Judicjal onference "__1 modlfy or abrogate any such rules so
rev1ewed found 1ncon51stent in the course of such a- rev1ew,ﬂ“ Thls
is a dlscretlonary power, and the verb 1s "may " T AR .

The dlfferent wording in the statute. between the "rev1ew"
function of the Judicial Conference and its. abrogat;on povers has
led to dlfferent standards in "rev1ew1ng" local rules for suggested
1mprovements from what would be approprlate for actual abrogatlon.
For example, o,meet 1ts mandatory statutory obllgatlon to review
rules prescr bed under 28 U S C. §2071 the Uud1c1a; Conference,
‘ shed.t‘e{Local Rules PTo;ect

‘;ocal rules,‘and is
: local ‘rules
s,

t (e ‘Hwor delflCatlon of a. rule by the
JudlClal Conference under 28 UNS c. § 331 is' a dlfferent matter.
This is partlcularly true in - a case, such as this, where the
challenged rule“was the esdltfoi\ ‘bb negotlatlon and is of great
1mportance.?,wvaere‘“Hffwf candard || should " be“,abrogatlon or
modification’ ' 'on51stency"'w1th a "Federal

law® 1s dlrec

Applylng this standard the follow1ng seven challenges by the
Attorneys General do not warrant actlon by the Jud1c1a1 Conference.

1@ Local Rule . 22 "W111 leelv Result 1n More_ Delav and
Litigation." [Brlef 4- 5] -

The Attorneys General\Commence thelr arguments by noting the
"high number of capital cases which will be subject to Ninth
circuit Local Rule 22" and 'their concern that the rule "may
adversely 1mpact the ]udlClal process.?‘ They rnote the potential
for "more delay and lltlgatlon,"wpartlcularly due to the likelihood
of more en banc rev1ews cpmblned w1th the automatic issuance of

2 see Memorandum, Local Rules Proiject, January 3, 1992,
circulated March 30, 1994 to the Standing Committee.

3 See Mlnutes, Advisory Committee on Appellate Rules,
October 27, 1994.
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certificates of probable cause on a first habeas petltlon.""If the
certificate of probable cause must be issued on a first habeas
petition (after a district court judge has denied it) why should so
many appellate resources be expended to consider potentially
nonmeritorious appeals or issues?" Brief, 5.

As noted before, Judicial Conference. rev1ew under 28 U.S.C.
§331 is limited to "consistency with Federal law," not issues of
policy  or emplrlcal measures of eff1c1ency. ' If the Judicial
Conference believes that, as:a policy matter, procedures in capital
cases could be better addressed by new and different uniform
federal rules, it can always 1n1t1ate reforms through the Rules
Enabling Act procedures - of ?8 U.s.C. 52072~ -2074, commenc1ng with
the Advisory Committee on Appellate Riles? As Chlef Judge Wallace
notes in his Reply, there was ample opportunlty to con51der pollcy
arguments, during the Ninth Clrcult’s own rule maklng process and
"many, . 1fwnot all, .of the p01nts ralsed by the Attorneys General
were addressed " Reply, pages 1-2. : . o
2. Local Rule 22 "Constitutes ’‘An Exercise of

Legislative Power’ and Therefore Raises Separation of

Power Questions." [Brief, 5-7.]

The - Attorneys General argue that Local Rule 22 "embodies
policy choices which only Congress can make." But Local Rule 22
was made pursuant to a Congressionally enacted scheme, 28 U.S.C.
§2071, which provides that "all courts establlshed. by Act of
Congress may ... prescrlbe rules for the conduct of their business"
so long as "such rules shall be consistent with Acts of Congress
and rules of practice and procedural. prescrlbed under section 2072
of thlS title. " 28 U.S.C. §2071. Local Rule 22 was made in a
manner consistent w1th Rule 47 of the Federal Rules of Appellate
Procedure,‘whlch was enacted in turn pursuant to the Rules Enabling
Act, 28 U.S.C. §2072 §2073 and §2074. The mere fact that a
procedural rule affects substance does not make it 1nva11d if it is
appropriately enacted.under a Congre551ona1 mandate. See Walker v.
Armco Steel Corp., 446 U S. 740, 752-53 (1980),‘Hanna v. Plumer,
380 U.S., 460, 472- 78 (1965) . Cf I.N.S. V. .Chadha, 462 U.S. 919,
952 (1983). To the extent Local Rule 22 conflicts with ex1st1ng
federal statutes or, uniform federal rules adopted under 28 U.S.C.
§2072, it violates U.S.C. §2071 and/or Fed.”R App. p. 47, and the
Judicial- Conference may act under 28 U.S. C. §331. But thls is all
done pursuant to Act of Congress. There . Ls ‘no "separatlon of
powers" questlon asia distinct issue.

3. Local Rule 22 "Permlts Two Levels of En Banc Review
F¢ [Brief, 8-12] ‘

1

The Attorneysteneral argue that Local Rule 22 v1olates 28
U.s.C. §46 (c) and‘Fed. R. App. P. 35 because .it "permlts the
p0551b111ty of two. 1evels of en banc review: a ‘limited’ en banc
review consisting of 11 judges and a ‘full’ en banc review

9



consisting of all 28 active judges."
28 UQS.C. §46Xc)‘provides, in relevant part, as follows:

Micases and controversies shall be heard and determined by
a court or panel of not more than threée judges... unless
a hearing or rehearing before the court in banc is
Hordered by a majorlty of c1rcu1t judges...‘ A court in
‘banc shall cons;st of a11<c1rcu1t judges in: regular
‘actlve serv1ce‘%ror such. number of ]udges as may be
fprescrlbed 1n,a ctlon 6 of Publlc Law 95-
486 (82 stat. 1633)".‘.““. ‘ :

ol

§6 enacted 1n 1978 »States‘in‘relevant’part:

t;"AnY‘ ourt of appeals hav1ng ‘more than 15 actlvewjhdges
‘ fperform 1ts en banc fun tion by such number of
| 2 Y be prescrlbed by rule

in the‘court of appeals w7

The Attorneys 'General argue that the language and legislative
history of these statutes "reveal that the Congress has authorized
only one opportunity for en banc review..." (Brief,' 8). The
primary argument for thls position is the use of the singular "a
hearing or rehearlng" in‘28 U.S. C. §46(c) and 'in Fed.R.App. P. 35.
(Rule 35 reads, in relevant. part ‘that "a majority of the circuit
judges ... may order that'an appeal or other proceeding 'be heard or
reheard by the court of appeals 1n banc. © Such a hear 1ng or
rehearing 1s not favored...“) ‘ r :

Local Rule 22~ 4(3)(4) prov1des that'

"(4) Any actlvewjudge may request a rehearing of the

decision of the en Banc court by all the actives judges

of ‘the court. if no stay is in’ effect, such judge may

issue a temporary stay. The 11 judge en banc court by

majorlty vote may vwcate such" a‘temporary stay, and there

will be no'stay in effect unless a stay 'is granted by the

full court "o :
While this, proV151on does, indeed, permit two levels of "en banc"
review, there is nothing  in the "plain language" of 28 U.S.C.
§46(c), Pub.,L.No. 95-485, '§6, 92 Stat. 1633 (1973), or Fed.R.App.
35 that prohlblts this dev1ce. The purpose of en banc review is to
maintain uniformity within the circuit while allowing the. three
judge panel to efficiently hear the vast majority of cases. U.S.
V. Amerlcan-Forelqn S.S. Corp., 363 ‘U.S. 685, 689-90 (1960).
Federal law 28 U.S.C. §46(c) "“is simply a grant of power to order
hearings or rehearings en banc . . .; [it] does not compel that
court to adopt any partlcular procedure governing the exercise of

trustﬁpower." Western Pa01f1c Rarlroad Corp. V. Western Pac1f1c
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Railroad Co., 345 U.S. 247, 207 (1953).%

Nor does the leglslatlve history provided by the Attorneys
General succeed in narrowing the words in the statutes as enacted.
Judge Easterbrook correctly observes that:

"The brief not only chooses the least reliable form of
history -+~ statements by individual legislators -- but
also misinterprets it. Statements of the form "we have
not‘authorlzed.more than one en banc court" deal with the
questlon whether there may be administrative d1v1s1ons.
for example, one group. of judges hearing cases from
Migssissippi, Texas, and Lou1s1ana, and a second group
hearlng .cases from +Florida, iAlabama, and Georgia.
Congress was to. authorlze administrative divisions for
the /Fifth Clrcult in 1980, precedlng 1ts Spllt in 1982.
The Ninth Circuit has not constituted: 1nterna1 d1v151ons.

4 Judge Easterbrook has advanced a second argument. For
example, 'it could be argued that sequential en banc hearings -- one
by the 11i-judge panel and the second by.a full complement of active
judges violates 28 U.S.C. §46(c) because the 11-judge panel is a
second "panel" in violation of the clause that "cases and
controversies shall be heard by a court or panel of not more than
three judges." 28 U.S. C §46(c) Easterbrook observes:

"Although the argument is persua51ve if it ends at this
p01nt another provision is pertlnent ‘Even after an en
banc  court has filed its opinion. and entered ‘its
judgment, the losing party is entitled to file a petition
for rehearing. Fed. R. Ap. P. 40(a) gives the loser 14
days measured from. the entry of judgment, an event that
occurs after the 11l-judge en banc sits. For the 11-judge
limited en banc does not "review" or "rehear" the 3-judge
panel’s decision. That decision is vacated; the 11- judge
court hears a direct appeal from  the dec1s1on ‘0of the
district court. When it is done, the loser may seek
rehearing. + At this point, -the court of  appeals is
entitled under Pub. L. 95-482 to. dec1de by local rule the
number of judges who will act on the petition for
rehearlng. I do not see any textual obstacle to
prescrlblng that 11 judges will act on the  initial en
banc de01s1on But. that all 28 will s1t if rehearing is
granted. 'So long as rehearing of an en banc dec151on is
allowed, the possibility of three decisions by the court
of appeals (one by a panel, two by an en banc court) is
endemic.. How many judges sit 'on each of the en: banc
‘stages 'is for thé court to decide by local rule. Thus I
think that the Ninth Circuit’s rule is consistent with
law in this respect." (Letter to Reporter, October 4,
1994) ‘

11



To say that there may be only one "court" is not to say
how many times this court may revisit a given case, or
how many judges sit on that court. . (Letter to Reporter
October 4, -1994)

In addltlon, this whole issue seems to be of 1little
significance in practice. As Chief Judge Wallace-notes "since the
adoption of- Nlnth Circuit Rule: 35+3 in 1982 [prov1d1ng”11-judge en
banc review] only one judge request for. full-court review has been
made, and that was withdrawn. .A full-court; review has never been
approved.v‘ ’Reply, 3.- All ln,all thls challenge to Local Rule 22
does not establlsh a»clear eut, v1olatlon of statutoryulanguage or

pollcy,“”nd appears to. be ofgno practrcal 1mportance.fMﬂM

D N Ao ~ar 4 e \“
28 U. s C: ‘522831 ”JTBrief.lZS 27]

The Attorneys General argue that Local Rule 22 violates
federal 'law ,because it "permits' the use of established habeas
corpus stays fand procedures “for non—habeas corpus proceedlngs "
Brief, 25.. . They refer spec1f1cally to Local. Rule 22-1 which
states. 1 o ' B

"The follow1ng rules apply to all proceedlngs within the
jurlsdlctlon of this court in: ... (b) any related civil
proceedlngs challenging the conviction or sentence of
death, or.ithe time, place, or manner of execution, as
being iniviolation of federal law, including proceedings
filed by.ithe prlsoner or’ by someone else on his or her
behalf " ‘ ,

In general, federal court stays of state court proceedings are
prohibited by . the Antl—Injunctlon Act, 28 U.S.C. §2283, which
prOV1desvm

"A.court of the United States may not grant an injunction

to stay proceedings in a state court except.as expressly

authorized by Act of -Congress, or where necessary in aid

of its jurisdiction, or to protect or effectuate its

judgments." »

|
The Attorneys General acknowledge that 28 U.S.C. §2251 authorlze
federal stays in habeas corpus proceedings, but assert that Local
Rule 22 v1olates the Anti-Injunction Act to the extent it applles
to "any related civil proceedlngs "  (Brief, 25).

Chlef Judge Wallace replles that the purpose of Local Rule 22-
1(6) is not to increase: authorlzed stays, but to prevent extens1on
of stays. IR » !

"Our intent in referring related civil proceedings to the
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death penalty panel is to prevent obstructive delays by
making sure that civil attacks on pending executions will
be handled by the panel already intimately familiar with
- the case. This change in our rules came about as a
" result of the Harris lltlgatlon, in which a district
judge issued a stay of execution in a related civil class
action proceedlng. Normal review of that stay would have
taken longer than it did under the ‘death penalty rules.
The three-judge panel’s prev1ous experlence and the en
banc court’s preparedness ensure fairness both to the
litigants and to the state."
( Reply, 5)

The Antl—In]unctlon Act 28 U.s.c. §2283 refers only to stays
of "proceedings in a state court.“ It could be argued that a stay
for execution does not stay a "“court proceedlng " but enjoins
executive action.’ A better argument is that 42 U.s.C. § 1983, the
Civil Rights Act, prov1des a separate‘ federal ‘statutory
justification for stays ‘against a state jud1c1a1’process. See
Mitchum v. Foster, 407 U.S. 225, 242-43 (1972) . Indeed it was a
civil rlghts actlon whlch was'i brought at the last mlnute -in the
Harris case. See Gomez v. United States‘Dlstrlct Court for the
Northern Dlstract of california, 503 U.S. 112 S. Ct 1652, 1653
(1992) Defendants’ ldwyers attempt to "play offﬁ 01v11 rlghts
actlons, pursuant ‘to 42 U. S c. § 1983, ‘agalnst habeas actlons,
pursuant to 28 U.S.C. §2254 by arguing that §2254 deals only with
"custody" and that execution is not “custody." Thus a civil rights
action under 42 U.S.C. §1983 1s approprlate.‘

>  This dlstlnctlon is only "arguable"' With regard to the
predecessor of the current Anti-Injunction Statute, the Supreme
Court held that.ﬁ “It applies alike to action by the court and by
its ministerial offlcers, applies not only to an execution issued
on a Jjudgment, but to any proceeding supplemental or ‘ancillary
taken with a view to making the suit or judgment effectlve,F Hill
V. Martln,\296 U.S. 393, 403 (1935).  Further, in more recent
cases, circuit. courts have held that it applles to executions of
judgments agalnst defendants. See, e.d., Jos. L. Muscarelle, Inc.
v. Central Iron Mfg. Co., C.A.3 (N.J.) 1964, 328 F.2d 791
(injunction agalnst execution or any other proceedlng to enforce
state Judgment 1s forbldden as well '‘as one agalnst prosecutlon of
state lltlgatlon to obtain ]udgment), Golden Dawn Shops, Inc. V.
Department ;. of Hou51nq and Urban . Develooment D.C.Pa.1971, 333
F.Supp. 874 (§2283 'applies to enforcement lof state’ court
judgments) . ]

6 See e.g., Preiser v. Rodriguez, 411 U.S. 475 (1973)
(challenge to fact or duration of confinement wrongly brought under
the civil Rights Act and should have been brought under § 2254);
Fielding v. LeFevre, 548 F.2d 1102 (1977) (challenge to sentence

13



Under these conditions, it is reasonable to assign both 28
U.s.C. § 2254 and 42 U.S.C. §1983 actlons to the same panel
operating under the same rule. Where, the conflict with the plain
wording ofu28 U.s.cC. §2283 ls arguable, the Judicial Conference
should not interfere. ‘

Sw_>L®ca1ﬂRule 22 "Exceeds the Authorltv Oof A Slnqle i

[Brlef“34—

The Attorneys General also argue that Local Rule 22 violates
the Anti-I »lnctlon Act (28 [U.S.C. §2283) because "the stay
authorlty?u der the 1ocal rule exceeds the authorlty to- a single
circuit judge to act in habeas cases con51dered on" appeal“ and
there 1s”‘no} other "statutory authorlty -+ to justlfy this
unprecedented,mbroad power for s;ngle c;rcult judges to stay state
court proce d%ngs.ﬂ‘ Brlef 34. ,

Ifazz -1(b),  22- 4(d)(5), 22;4(e)(3) ‘and 22-4(e) (4)

Local
permits si ]udgeS‘who are not“n the death penalty panel or
spec1a1“ panel to issue staylvwnder certaln condﬂtlons. The
Attorneys~ 1 argue that these judges are not "y Jjustice or
judge be om a”habeas corpus proceedlng is pendfng" under 28
U.s.C. §“ ‘ there 1s a v1olat10n of the Antl Injunctlon
Act, 28 U. 3.

Chief Judge Wallace disagrees:

"Contrary to the suggestion of the Attorneys General

Ninth. Clrcult Rule 22 does not grant substantlal
authority . for single-judge stays during lltlgatlon on
subsequent petltlons. Instead, our rules make the need
for a. 51ngle-judge temporary stay to preserve the status
quo. unnecessary except in the extraordlnary 51tuatlon
where. the three judge panel and the already selected en
banc court are unavailable, or have not yet ruled,. - and
executlon.ls imminent. The. judge 1ssu1ng such a temporary
stay 1n\these rare instances is ohe entitled to vote on
the questlon of full-court review of the habeas matter
pendlng,before the court; he or she is therefore a judge
"before whoml a habeas” corpus proceedlng 1s pending"

within! the meanlng 'of 28 U.S.C. §2251. The death penalty

panel, and ﬂhe en banc court retaln full control over the

based on potentlal abuse in prison wrongly brought under §2254 and
should have been‘brought under Civil Rights Act). This 1ncongru1ty
with the statutory law- provides an opportunity for: prisoners and
their attorneysw to bring actions under the broader equltable
standards of the C1v11 Rights Act. 42 U. S C § 1983' See Mitchum
V. Foster, 407 U.S. 225, 242 (1972).
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case and have the authorlty to vacate the temporary stay

by majority vote."
(Reply, 7)

Assuming that 28 U.S. §2283 applies to stays of executions, as
well as "proceedings in a state court," the Attorneys General stlll
fail to establish a clear violation. of federal law. As discussed
before, 28 U.S.C. §2251 does constltute an exceptlon to the Anti-
Injunction Act. See Ex Parte Royall, 117 U.S. 241, 248 -49 (1886);
Mitchum v. Foster, 407 U.S. 225, 234-= -35 . (1972) . The relevant
section of 28 U.S.C. §2251 reads as follows'

"A justlce or judge of the United States before whom a
habeas 'corpus proceedlng is pendlng, may, before -final
judgment or after final judgment of dlscharge, or pendlng
appeal stay any proceedlng agalnst the person detalned
in any State court or by or under the authorlty of any.
State for any matter involved in ‘the habeas 'corpus
proceedlng."

‘It certalnly can be argued, as Chlef Judge Wallace does, that
"[t]lhe Judge issuing such a temporary stay in these rare instances
[under Local 'Rule  22- 4(d)(5)] is one entitled to vote on the
guestion of full-court review in the habeas matter pending before
the court..." [Reply, 7].  "[H]e or she is therefore a judge
'before whom a habeas corpus proceeding is pending’ within the
meaning of 28 U.S.C. §2251 " [Reply, 7]. Thus . there would be
sufficient "express authority" under 28 U.S.C. §2251 to provide an
exception to the Antl-In]unctlon Act. See ;Alexander v. United
States, 173 F. 2d 865, 866 (9th Cir. 1949); Demosthenes v. Baal, 495
U.S. 731, 737 (1990).

Furthermore, the Supreme—Court has recently expanded the power
of a single district court judge to issue a stay by holdlng that a
petition for habeas corpus is pending as soon as the prlsoner
petltlons for counsel. The Court also noted that this power was
not in conflict with the Amtl-Injunctlon Act (28 U.s. C. §2283)
See McFarland V. Scott, 114 S.Ct. 2568, 2573 (1994) It is also
worth noting that Local Rule 22 llmlts 51ngle judge. stays to
specific 51tuatlons, such as when an, application for a certificate
of probable cause is presented to a judge not on the panel or when
execution is imminent and the en banc panel has not. yet. been
selected. Local Rule 22- 4(d)(5), (e) (3). Where broader power is
given in 22—4(e)(4), the stay may be vacated by 11-judge en banc
court. Given ﬁcFarland ruling . and the llmlted nature of these
Local Rule 22 provisions, this is not an "1ncons1stency" w1th
"Federal law" worthy of abrogation under 28 U.s.cC.’

“.

7 This ail assumes that the single-judge stays are not
authorized by Fed.R.App.P.8. While this Reporter agrees with the
Attorneys General’s argument that these stays exceed Rule 8

|
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6. Rule 22 "Eliminates Judicial Discretion Concerning

the Issuance of a Stay of the Mandate Contrary to
Fed. R. App. P. 41 (b)" ([Brief 31-33].

Fed. R. App. P. Rule 41 (b) states, in relevant part'

"(b). Stay of mandate pendlng appllcatlon for certlorarl.
- A stay“ of the mandate pendlng appllcatlon -to the
Suprene Court for a: ert of\certlorarl may be- granted
upon'motlon, reasonab;‘” ‘ ‘of“ hich shall be glven to
all partles. The staywshall not” exceed 30 ‘days’ ‘urless
Lrhcause shown.‘ If durlng the
S’ flled w1th thejclerk of the
om th :

the perlod is extended ]

\ i

the s‘t ythe ¢

The Attorneys Generals’ argue that because Rule 41(b) uses the word
"may," a local rule must not remove that discretion in a,partlcular
class of cases. ' Local Rule 22- 3(c) requlres that "when he [death
penalty] panel affirms a denial or 'feverses a grant of /a first
petltlon, it shall enter an order staylng the mandate. pursuant to
FRAP 41(b.). (empha51s added) ‘Chief Judge Wallace explains,
"l[O]Jur rule requlrlng an automatic stay of the mandate‘ln‘all>f1rst
petltlons ensures that .the- court. 'will have adequateumtume to
complete its review process and to allow the partles to,petltlon

the Supreme Court for rev1ew."’ (Reply .page 7) b Xt

[ .
| ) ‘W

The Attorneys Generals’ challenge to the automatic stay is
similar to their challenge to the ‘automatic 1ssuance of a
certificate of! probable cause. See Sectlon B(2) supra. ‘But‘this is
not such a' clear cut 1ncon51stency It‘can be argued that Local
Rule 22 51mply 'fills in a gap ‘in - Rule 41(b)* by spec1fy1ng how
discretion’ w1ll be exerc1sed in certaln cases. . We do not:have in
this case a clear 1eglslat1ve hlstory ‘to the contrary, unlike the
legislative hlstory that underlies the 28 U.S.C. §2253 Mcertificate
of probable cause" requlrement ‘fNor“ls there a - dlrect\confllct
with Supreme Court language, such’ as" ‘the confllct‘w1th 'Barefoot v.
Estelle, supra, as to automatic certlflcates of' probable cause.
Indeed, there is some' authority fo " the prop051tlon that stays
should be 1ssued in all capltal areas subject to dlrect review by
the Supreme Court. See MCDonald v.‘Mlssourl, 464 U. S. 1306, 1307
(1984) . In al& events, th1s LS noﬂ‘ ]

S‘clear an 1ncon51stency as

(Brief, 34, n. 33), here is another "arguable basis" for the
relevant prOVLSIOn in Local Rule 22. As for the‘argumeht that
single judge stays violate ‘the" Antl-Injunctlon Act to the extent
that they concern non-habeas “related" ClV1l proceedlngs, see the

discussion at sectlon 4, supra.

\
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those described in Section B, supra.

7. Local Rule 22 "Countenances Ex Parte Communications
Contrary to Federal Practice" [Brief, 38- 40)

The Attorneys General argue that Local Rule 22—4(d)(5)
"countenances ex parte communications . . . when an execution is
/imminent.’" They maintain that "[q]uite simply, if a stay is to
be issued, the State. should first have an opportunlty to be heard
on  the matter.“ Brief, 38- -39. While they argue that this 1is
"contrary to federal standards," no direct federal statutory or
rule conflicts are cited. Brlef 39-40.

Chief Judge Wallace replles by emphas121ng that. all motions
for stays presented to a single judge, must be- referred to the
special death,penalty panel except when "executlon is imminent" and
the panel. has not yet made a dec151on. ‘"Indeed the rule was
drafted to address the concerns ‘that arose kln ‘the Harris
lltlgathn, by making it clear that such. [ex parte] communlcatlons
should not take place, and that the matter w1ll be referred to the
assigned panel 1f counsel attempts to do so." ’ [ eply 7-8]°%

Local Rule 22-4(d)(5) prov;des as follows:

"(5) If«an appllcatlon for a certificate of probable
cause or a.motlon for a stay of executlon 1s presented to
a judge of thls court not on the panel rather than the
Clerk of Court of Appeals, that judge shall refer the
appllcatlon or the motion to the clerk for determlnatlon
by the panel, unless the executlon is 1mm1nent.‘ If an
executlon is imminent and the panel has not yet
determlned whether to grant a stay[ pendlng final
dlsp051tlon of the appeal any judge of the court may
issue a temporary stay of a‘scheduled executlon. Any
judge Or judges who  issue a“temporary‘stay of execution
shall lmmedlately notify theyclerk and the ﬁanel of such
act:L’on. By majorlty yote the panel may vacate ‘such a
stay of executlon "

14

8 cChief Judge Wallace further notes: = I

"Since revising the rules to 1ncorporate related
civil proceedlngs our death penalty cases have proceeded
smoothly. Review of the histories of all of the capital
matters before this court since adoptlon of the rules
1ndlcates the efflcacy of the rules. 1In no instance has
a party convinced ‘an off-panel judge to ‘stay an
executlon. See Clark V. Lewis and Wells v. Arave supra,

o R S iy

Mason V.. Vasguez, 5 F.3d 1220 (9th cir. 1993), Campbell
v. Wood, No.: 194-99004 (unpubllshed order, May 26, 1994).

Reply, 8.
17



This provision was developed in the context of the Ninth
Circuit’s ex1st1ng Local Rule 27-3, Wthh reads as follows.

"Rule 27-3. Emergency Motions '

‘ If a movant certlfles that to avoid 1rreparable harm
relief is. needed in less than 21, days, the motion" shall‘
be; governed by the follow1ng requlrementSP ‘

"7 (1) before filing the ‘motion, the ‘movant shall’
‘wmake«eyery practlcable effort to notlfy the Clerk:
' and opposing. counsel and’ to serve the motlon, atT

the earliest possible time. * -
(2) the m@tlon‘s a;l be flled w1th the Clerk 1n

1 ' un

~ In’ such‘case,
ional" clerk’s

mall delrvery,wh o
If it appear rs th

not necessary, :

1mm1nent»exec

I Y

Clrcult‘R

and offlce
I, . u;r

(= for the“partles

u ' i am

(111) When and phow co;.msell‘H ‘for" ‘the other
parties were notlfled and whether they have
‘ been ser ved Wlth” the motlo or, of not

nd served“* hy tha»wwas not done.

e: : it ih””the notion was
e distr eﬁwbourt Eh“ motlon shall
al! unds ’ advan“‘d in support
‘%erey”suh”ltt d to the

state‘”whether

M

thereof ‘in’ thls ,court
dlstrlct court, and if n Why‘thew otlon should

not be remanded or oo thﬂ ,
“‘ ’:‘\‘\;‘F‘“\" ‘,;

n "Local Rule 27-3 prov1de for
thehearll st possible time."

Both LocaleuleV “
notification to; oﬁp051n !

Local Rule 27- 3(10 is jpllClt ¥ ‘heorporated by Local rule 22-
4(d) (2) ("Counsel shall adhere to Circuit Rule 27-3 regarding

3
bV

i
et

et

-

Ed

]

e

]

)

L

)

[ S

7

7
| SO—

™)

¥



1

SN R A R D R A

3 0y

| I A B

gﬁ,,w

3

emergency motion, except to the extent it may be inconsistent with
these rules.") Handllng emergency matters ex parte, with
notification to oppos1ng counsel and service of papers filed as
soon as possible, is 'very different from confidential
communications between one party and the court. The former is a
long standing practice of most courts, and rules like Local Rule
27-3 are quite common. Under local Rule 22, - which 1ncorporates
Local Rule 27-3 standards of notice and serv1ce at Local Rule 22-
4(d) (2), ex parte communlcatlons are actually dlsfavored A judge
not on the panel may only stay an execution when it is imminent and
when the panel has not decided. Such a judge must notlfy the panel
and clerk 1mmed1ately,’and the stay may be vacated by a majorlty
vote of the:panel. . Local Rule 22-4(d) (5) - There is an obllgatlon
to make. "every practlcable effort to- notlfy the clerk of opp051ng
counsel, and to serve the motion, at the earliest. p0551b1e time."
Local Rule 22-4(d)(2) .. . To, the extent that ex parte communlcatlons
are. a . by product of . the emergency motlon procedure in Local Rule
22, they are unav01dable.} o L . o

D. JUDICIAL CONFERENCE OPTTONS PURSUANT TO 28 U.s.c. §
331 (AS AMENDED: NOV. 19, 1988).

The Attorneys General urge that the . Jud1c1a1 Conference
"modify or abrogate" Local Rule 22 pursuant to its statutory powers
under 28 U.S.C.: §331 as amended by Congress on.November 19, 1988.
By letter-of March 29, 1994, _the Chief Justice of the United States
referred the issue to thls standing Committee "for approprlate
actlon.“j ‘This' "appropriate action" should be in the form of a
recomméndationwto1the‘Judicia1nConference.
There are four p0551b1e recommendations:
1. that Local ‘Rule 22 is gg; "1ncons1stent with
Federal Law" within the meaning of 28 U.S.C. §331,

2. that Local Rule 22 is "jnconsistent" and should be
"modified,"

3. that Local Rule 22 is "inconsistent" and should be
"abrogated"; ‘ \ ‘

a. that Local Rule 22 is "inconsistent," but the
Jud101al Conference should abstain and have the matter
resolved by litigation.

As 1nd1cated before, 1t is this Reporter s opinion that Local
Rule 22 is "1ncon51stent" with Federal Law in two specific ways
that would justlfy Conference action under 28 U.S.C. §331: 1) it
violates the majority K vote requirement to determine whether an
appeal should ‘be held en banc as established by 28 U.S.C. §46(c)
and Fed. R: App. P. 35(a); and 2) it requires an automatic issuance|
of a certlflcate of probable cause contrary to 28 U.S. C. §2253.
See the exten31ve discussion at Section B, sgupra. The Standing|

‘Commlttee maj‘also find other. "1ncons1sten01es." In particular,

three members|: of the Advisory <Committee on Appellate Rules

19




disagreed with this Reporter s analysis above and found. that Local
Rule 22 also violated 28 U.S.C. §41(c) and Fed.R.App. P. 35 because
it permlts the possibility ‘of two levels .of en banc review. See

Section C (3), supra; Mlnutes, Adv1sory/Comm1tte on A@pellate
Rules, Aprll 25 & 26, 1994, pp. 14-16. : Given the Judicial

Conference s mandatory duty to ‘review local rules under 28 U.S.C. .

§331 and the- analogous statutory dutles of the jud1c1al counc1ls of

the 01rcu1ts, ‘it would be unfortunate 1f‘the words "1ncon51stent‘

w1th Federal law" became soVweak -a standard as to be meanlngless.

1dent1f1ed by thls‘Reporter.“In hls words? \m‘f:‘ U R

"There are ways consistent w1th the statute and
rules +to' accommodate: the considerz lons ‘that' led the
Ninth circuit to adopt the gquestion ble devices  in Localj
Rule 22.‘ Without trying to offer a comprehen51ve catalog
of optlons, I suggest two obv1ous ones. n : .

| ’ P C X '

Flrst the Ninth CerUltt ould . assign all.
appllcatlons for CPC’s [Certificate oF Probable Cause]l:
and stays‘to avstanding panel; for 1k\jd1ate review. If,
as the ‘eourt’si'adoption of Loécal Ru e$22-3(c) 1mp11es,
all or almost all of the:judges are-likely to issue CPCs
and stays, then thls procedure Wlll have the same
practical effect as Local ‘Rule 22~ I.in terms of both

speed and: outcome, w1thout contradl ‘g any statutory or
rule. :

Slmllarly, the Nlnth Clrcult could expedlte the
decision whether to hear a case. leni'banciby adopting a
negatlve option device. Any judge could call’ for a vote
on a suggestion of rehearlng en banc.‘ Unless within 48
hours' a majority of the court. reglstered votes. agalnst
rehearing, the case would be set for ia limited en banc.
I do not think that the negativeroption device is
inconsistent with, JudlClal duty. The;Supreme ‘Court uses
it to decide which cases will be heard (undess a justlce
puts a case on the dlscuss list, certloranl is 'denied
automatlcally), every court ‘of ‘appeals uses - ‘it to
1n1t1ate the en banc process (unless an. actlve ‘judge
requests a vote, the petltlon is denied); many c1rcu1ts
use ' it’ to -count votes on rehearlng (usually' w1th a
pos1t1€e—optlon presumptlon° unless a‘judge votes : for
rehearlmg en rbanc within X days, ‘he is | treated as
opposede On'receiving a request for. rehearing en banc,

20
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a Jjudge must examine the papers and decide. The
negative-option device allows that decision to be
' communicated by silence, but it is a decision
‘nonetheless. The deadline may be made as short as the
court of appeals thinks prudent."
.Letter to Reporter, October 4 1994.

But while it may be’'useful. to communlcate these suggestlons to
the Nlnth Circuit, mneither Judge Easterbrook nor this Reporter
would suggest that the Judicial Conference make such modifications
unilaterally. = At the last meeting of the Adv1sory Committee on
Appellate Rules on October 27-29, 1994, it was empha51zed that
Local Rule 22 was the result of long and complex discussion within
the Ninth Clrcult. This has been confirmed by Chief Judge Wallace.
Reply, 1-2, 8 9. 'If only one aspect of this carefully worked out
arrangement 1s set aside, the entlre rule should be returned‘to the
Ninth Clrcult for redraftlng. ‘ ‘ T : o

The Attorneys General raise three arguments as to ‘why this
Standlng Committee should recommend that the Jud1c1a1 Conference
exerc1se its authorlty to. abrogate Local Rule 22, and ‘not abstaln.

First, they argue the -Conference. is 'a "new forum for review 'of
local rules" dellberately created by Congress,. with thlS type of
case 1n mlnd. ‘Brief, 2- 3. If the Conference does not exercise the
power grantedwby CongreSS, it w111 frustrate Congress’ legltlmate
objectrves. Second "[e]leventh -hour litigation has regrettably
become tdo common in capltalqcases, durlng\whlch\a local rule
challenge would llkely*arlse."” Brief, 3. ‘Thirad, "[t]hls detached
process also avoids the' c1rcumstances where a federal court must be
regulred to rule on the legal valldlty of 1ts own 1ocal rules."
Brief, ‘

There are also strong arguments the other way.. Legally, the
Standing Committee could recommend ‘that the JudlClal Conference
abstain from either modification or abrogatlon. Federal law 28
U.S.C. §331 requires that the Judicial Conferenoe review local
rules prescribed under 28 U.S.C. §2071 for "cdnslstency with
Federal Law." The words used are "shall review" (emphasis added).
But as to modification or abrogation, the word used is "may". "The
Judicial Conference may modify or abrogate any such rule so
reviewed found inconsistent in the course of such a review." 28
U.S.C. §2071 (emphasis added).

Abstention was urged by several members of the Advisory
Committee on Appellate rules at its latest meeting on October 27-
29, 1994, in Washington. It was pointed out that Local Rule 22 was
not a "typical local rule," and that the Ninth Circuit’s problem
with the death sentence was "simply extraordinary." The practical
problems are unusual because of the large size of the court, and
the political issues involved are partlcularly inflammatory. Chief
Judge Wallace describes these problems in his Repl 1-2, 8-9.
There have been many other accounts. See, for example, Hon. John
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T. Noonan, Sr., "Horses 'of the nght. Harris v. Vasquez," 45

" stanford Law Review 1111 (1993); Hon. William C. Canby, "Conscience

and Con51stency.‘ Foreword. to Breaking the Banc: The Common-Law
Process in the lLarge Appellate Court,". ("[T]he Ninth Circuit has
become a vast judicial experlment and it is one that simply must
be made to work...") 23 Ariz. st. L. J. 913, 914 (1991) Arthur D.
Hellman;. ‘"Breaklng the. Banc.‘The Common—Law Process, in the Large
Appellate Court " 23 Ariz. St. L. J. . 915 (1991),‘Evan Camlnker &
‘grlnsky. ﬂThe Lawless Executlon of Robert Alton, Harrls,ﬂ
‘ and. Steven G. Calabre51 & Gary Lawson,

“Equlty and H‘erarchy Reflectlons of the Harrrs Executlon,"loz

ttee on C1v1l Rules, are of the strong opl
resolut1on by abstentlon would be preferable. Capltal cases under
Local Rule; 2Hare ‘freguent.. They point out this is a‘partlcularly
controvers Lase better suited to 11t1gatlon in, a . rec

adjudicator ‘ting It has also. been argued .. that the‘
decision sh betmadewby the SupremewCourtw' “ﬁﬁwf
holdings ‘ﬁpdtukuEstelle; 403-U. S.H880 (1983y,;y squez
Harri v‘:f WSk .l 112 5. Ct, 1713 - (1992);  In.re Bloddett
U.S.: »112 SwnCtM 674 (1992); Gomez Ve 0 : )i
Cour: e yNorthern . Dlstrlct of | Callfornla 50,

S: Ct.ml652 (19@g), and; McFarland w. Scott, 114 S :
Finally, it is obvioussthat the interests of petltloners‘h

yet been represented,ln thﬂs debate.ur - R . «uﬁ:w

y ' n ‘

Nevertheless, the case for abstentlon remalns controveﬁs1al.
At their October 27-29, 1994 meeting in Washington, an equal number
of members of the Adv1sory Ccommittee on Appellate Rules expressed
the strong iview that abrogation is. required for the reasons
expressed - by the Attorneys General in their Brief. Thls is a
difficult: "judgment call" for the Standing Committee and ‘the

Judicial Conference.: ‘ -
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TO: ‘ Honorable Alicemarie Stotler, Chair, and Members of the Standing
Committee on Rules of Practice and Procedure

FROM: Honorable James K. Logan, Chair
Advisory Committee on Appellate Rules

DATE: December 8, 199_4

The Advisory Committee on Appellate Rules is not presenting any items
that require Standing Committee action. Part IT of this report summarizes current
committee projects, More detailed information about committee activity may be
found in the draft minutes of the Advisory Committee’s October meeting and in
the committee’s docket, both of which are attached to this report.

L ACTION ITEMS

The Advisory Committee on Appellate Rules is not presenting any items
that require Standing Committee action. At its October meeting the Advisory
Committee approved amendments to four rules. In light of the numerous changes
to the appellate rules currently in the pipeline, however, the Advisory Committee
decided that it would be undesirable to publish any additional amendments at this
time. Rather than submit the proposed changes to the Standing Committee at
this meeting, the Advisory Committee decided to submit the rules to the Style
Subcommittee for its review. The Advisory Committee will assess the Style
Subcommittee’s recommendations at the Advisory Committee’s spring meeting
and submit the rules to the Standing Committee at some later time.
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I INFORMATION ITEMS

A.  Three day extension following service by mail

Fed. R. App. P. 26(c) says that when a party is required or permitted to act
within a prescribed time after service of a paper upon the party, three days are
added to the prescribed period if service was by mail. A similar provision is
contained in Civil Rule 6(e), Criminal Rule 45(e), and Bankruptcy Rule 9006(f).
At the June 1994 Standing Committee meeting a member of the Committee
suggested that all these rules be amended to change "three days" to "five days"
because there are frequent delays in mall delivery. The Standing Committee
asked each of the advisory committees to consider the -suggestion and to report its
views at the January 1995 Standmg Comtmttee meetmg

meeting all of the other adv1sory commxttees had reached a 51m11ar conclusion
and, as a consequence, the discussion was very brief. The fact that a court of
appeals has the ability to enlarge, for good cause, all time periods eﬂ'ected by
Rule 26(c) probably was, however,, e determ1mng factor.

B. A_pgr_oxeg_Rms:ﬂa_gcs e

As indicated above, amendments to four rules were approved by the
Advisory Committee at its October meeting. The Advisory Committee is not
requesting action on any of these proposals. A summary of the changes is-
included for informational purposes.

1. Rule26.1

For purposes of assisting a judge in determining whether he or she
should recuse himself or herself from a case, Rule 26.1 currently requires a
non-govemmental corporate party to disclose affiliated corporatlons
Specifically the rule requires the party to name "all parent companies,
subsidiaries (except wholly-owned sub51d1anes), and affiliates that have
1ssued shares to the public.”"

The Committee determmed that disclosure of subsidiaries or
brother/sister corporations is not necessary. There is only a remote
possibility that a judgment for or against a corporate party would affect a
shareholder of a subsidiary or a brother/sister corporation in a way that
would bias the shareholder. Therefore, a judge’s ownership of an interest
in a subsidiary or brother/sister corporation should not disqualify the judge
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from hearing the case.

The Committee will recommend that Rule 26.1 require disclosure
only of a parent corporation and any stockholders that are publicly held
companies owning 10% or more of the stock of the party.

2. Rule29

Rule 29 governs amicus briefs. The Local Rules Project provided
the unpetus for amendment of this mle The' proposed amendments do the
following:

~a. ' require that the bnef accompany a motlon for leave to file
the bnef

b. specify which of the items requlred by Rule 28 should be

| included in an amicus brief;

c. establish'a page limit for an amicus bnef and

d. proh1b1t the ﬁlmg of a reply brief by an amicus.

3. Rule 35

Rule 35 governs in banc proceedings. Several changes have been

approved.

a. Rule 35 currently lists two criteria that can lead to the grant

' of an in banc hearing. They are: 1) consideration by the full
court is needed to secure or maintain uniformity of the
court’s decisions with those of the United States Supreme
Court or with the circuit’s own decisions; 2) the case involves
a "question of exceptional importance." The amendment
identifies the existence of an intercircuit conflict as a factor
that may lead a court to conclude that the case involves a
question of "exceptional importance." Spec1ﬁcally, if the
panel decision creates a conflict or maintains a conflict
created only by a decision of the same circuit, the case may
involve a question of "exceptional importance." '

b. Rule 35 currently contains no length limits. The amendments
provide that a petition for a hearing or rehearing in banc -
may not exceed 15 pages.

C. A petition for in banc consideration must begin with a
statement conc1sely demonstrating that the case meets the
criteria for in banc consideration.

d. ' Languageis added to make it clear that a senior judge or a
judge sitting by desxgnatlon may not call for a vote on a
request for rehearing in banc unless such a judge was a
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member of the panel whose decision is sought to be
reviewed.

4, Rule 41

Rule 41 governs the i issuance of a mandate and the staying of a
mandate. Several amendments have been approved.
a. Rule 41 is currently silent about when a mandate is effective.
- At the request of the Solicitor General the Advisory

Commlttee has approved an amendment stating that a
mandate is effective when it is issued. ‘

b. Another amendment prowdes that the mandate may not issue
while 2 motlon for a stay of mandate is pending.

c. Rule 41 currently provides that a stay of mandate pending
the ﬁhng ofa petltlon for a writ of certiorari cannot exceed
30 days unless the penod is, extended for cause shown. The
ameqdments would change the presumptlve penod to 90
days. A court of appeals remams free to spemfy a shorter
period for any reason.

C.  Style Revisions

The Style Subcommittee prepared draft revisions of Appellate Rules 1-23.
At the Adwsory Committee’s October meeting the Committee reviewed all 23
rules and in many instances the Advisory Committee suggested further
amendment or return to the existing language A marked copy showing the
Advisory Committee’s recommendations is attached to the minutes of the October
meeting which are attached to this report. It is likely that the Style Subcommittee
will want to discuss some of the Advisory Committee’s recommendations.

The Advisory Committee compiled a list of substa.nnve questions that arose
during its discussions of the revised rules. Some of those substantive questions
will need to be resolved prior to publication of the rules. In other instances the
Committee Note simply will need to identify an amblgmty in the existing rule and
note that the language of the revised rule adopts one of the possible
interpretations .of the emstmg language and request comments upon the
Committee’s decision. L

The Style Subcommittee is working on the remaining rules. At its spring
meeting the Advisory Committee will consider as many of the revised rules as
possible. In view of the need to review the rules currently published and the
comments on those rules, it is doubtful that the Advisory Committee will be able
to complete even its initial rev1ew of Rules 24-48 at the. sprmg meeting. In as
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much as the initial review brings to light substantive issues that need resolution,
the earliest that the Advisory Committee could be in a position to present the
entire packet of Rules to the Standing Committee would be January 1995. Even
that may be optimistic.

III. MINUTES AND COMMITTEE DOCKET

The reporter’s draft of the minutes of the Advisory Committee’s October
meeting are attached to this report. These minutes have not yet been approved
by the Advisory Committee. The committee’s docket, showing the current status
of its projects, is also attached.
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December 13, 1994

- MEMORANDUM TO THE COMMITTEE ON RULES OF PRACTICE AND
r"*"ﬂ PROCEDURE

[

SUBJECT: Federal Rules of Appellate Procedure -- Revised For Style

The Advisory Committee on Appellate Rules has reviewed the Style

~ Subcommittees draft of Rules 1-23 of the Federal Rules of Appellate Procedure. The
- Rules Committee Support Office has on file a marked copy showing the advisory
committee’s recommendations. If you would like a copy contact Anne Rustin at (202)

E 273-1820.

: — .
) T KRy
r\ John K. Rabiej
[
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DRAFT

OF THE ADVISORY COMMITTEE ON APPELLATE RULES
OCTOBER 25, 26, & 27, 1994

Judge James K. Logan called the meeting to order at 8:30 a.m. in the
Conference Center of the Thurgood Marshall Federal Judiciary Building in
Washington, D.C. In addition to Judge Logan, the Committee Chair, the
following Committee members were present: Judge Danny Boggs, Judge Will L.
Garwood, Judge Alex Kozinski, Mr. Michael Mechan, Mr. Luther Munford, Mr.
John Charles Thomas, and Judge Stephen Williams. Mr. Robert Kopp attended
the entire meeting on behalf of Solicitor General Days who was himself present
for a portion of Thursday afternoon. Judge Grady Jolly, whose term on the
Committee had just expired, was present. Mr. Robert Hoecker, the former Clerk
of the Tenth Circuit and the newly named Circuit Executive for that circuit,
attended on behalf of the clerks. Professor Daniel Coquillette, the Reporter for
the Standing Committee was present, along with Professor Mooney, the Reporter
for the Advisory Committee. Mr. Peter McCabe - the Secretary, Mr. John Rabiej
- Chief of the Rules Support Office, and Mr. Robert P. Deyling, all of the
Administrative Office, were present along with Ms. Judith McKenna of the
Federal Judicial Center and Mr. Joseph Spaniol.

Judge Logan welcomed the new members and announced that items D and
E on the agenda would be delayed until the afternoon when the Solicitor General
would be able to join the Committee. ,

Judge Logan made introductory remarks for the benefit of the new
members about the Committee’s work. He noted that the impetus for much of
the Committee’s recent work came from the Department of Justice and the
national law firms both of which have been urging a return to truly uniform
federal practice and the elimination of local rules. The other impetus has been
the Local Rules Project that was established by the Standing Committee to study
local rules and which has urged, among other measures, uniform numbering of
local rules, elimination of any local rule that conflicts with the national rules or
that merely repeats provisions in the national rules.

Judge Logan noted that the Advisory Committee has tried to add to the
national rules some of the ideas that were developed by the circuits and included
in the local circuit rules. The Advisory Committee’s aims were twofold: to
improve the national rules and to eliminate the need for local rules on those
topics. The Advisory Committee has now reached a point where most of the
changes proposed as a result of the Local Rules Project have been considered.

Judge Logan stated that the next step will be a systematic simplification of
the language used in all of the rules. Significant work has already been done on
the civil rules by the Style Subcommittee of the Standing Committee and by the



Advisory Committee on Civil Rules. The Style Subcommittee had completed its
first draft revision of Rules 1-23 of the appellate rules and those revisions were on
the agenda for consideration by the Advisory Committee at the meeting. Judge
Logan stated that the Standing Committee hopes that the restyled version of the
Appellate Rules will be the first set of restyled rules to be published for public
consideration.

Minutes

Judge Logan turned to the first item on the agenda, approval of the
minutes of the April meeting. The minutes were approved as written. There was,
however, a brief return to the discussion initiated at the April meeting about the
content of the minutes. The minutes of the April meeting do not attribute
comments made during the meeting to any particular member. One member
stated that he believes speakers should be identified by name. Another member
pointed out that the omission of names may be noticeable simply because this
Committee’s minutes are more detailed than those of the other advisory
committees. The minutes of other advisory committee meetings do not include as
detailed a record of committee discussion and, therefore, do not attribute remarks
to individual members. There was consensus that detailed minutes are helpful to
the committee. It was pointed out that the meetings are open to the public and
that anyone who desires to know the position of individual members is free to
attend the meetings. A compromise position was proposed: comments would not
be attributable to individual members but votes would be attributed to individuals
by name. It was agreed, however, that the reporter would prepare the minutes of
this meeting without any names attached either to comments or votes. Mr. Rabiej
promised to provide the committee members with samples of other committees’
minutes and the Committee agreed to put the topic on the agenda for a fuller
discussion at a future meeting.

Standing Committee

The Reporter summarized the action taken by the Standing Committee at
its June meeting with regard to proposed amendments to the appellate rules.

The Advisory Committee presented 5 new or amended rules to the
Standing Committee with a request that those rules be forwarded to the Judicial
Conference for consideration; they were Fed. R. App. P. 4(a)(4), 8, 10, and 47,
and proposed new Rule 49. Rules 4(a)(4), 8, and 10 were approved without
change. The Standing Committee amended Rule 47, dealing with local rules, by
adding a sanctions limitation back into subdivision (b). The Advisory Committee
had concluded that in light of other post-publication amendments recommended
by the Advisory Committee the sanctions limitation was unnecessary. The
Standing Committee decided to reinsert it believing that it would do no harm and
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would make the limitation explicit. Rule 47 as amended was approved for
submission to the Judicial Conference. The Standing Committee decided not to
go forward with Rule 49, dealing with technical amendments or its corollaries in

' the other sets of rules.

The Advisory Committee recommended publication of 6 rules, Fed. R.
App. P. 21, 25, 26, 27, 28, and 32. Rules 21, 25, and 32 were actually requests for
repubhcatlon because substantial changes had been made following their |
pubhcatlon in November 1993. The Standmg Committee approved pubhcatlon of
all six rules havmg first made changes in Rules 25 26 and 32

In Rule 25, the proposed ndme pubhs ed in November 1993 had
provided that in order to file a brief or appendix using the mailbox rule, the brief
or appendix must be mailed by first-class mail. In light of the pubhc comments,
the Advisory Committee proposed further amendment of the rule so that the
mailbox rule apphes when a brief or appendix is dehvered to an "equally reliable
commercial carrier.". The Standmg Commlttee deleted the word "equally" from
"equally reliable commiercial carrier” In addition, the Standmg Comm1ttee made
amendments in' the subparagraph dealing with electronic filing, so that the -
language would be consmtent with amendments proposed by the bankruptcy

....

| The proposed amendment to Rule 26 makes the three day extensmn for
respondmg to a document served by mail also apphcable when the document is
served by an equally reliable commercial carrier.” As W1th Rule 25 the Standmg
Committee deleted the word "equally.” e

When considéring the amendment to Rule 25, the Standing Committee
discussed the adequacy of the three day extension pro#nded when a party must act
within a specified time measured from the date of service and service is -
accomphshed by mail. The Standing Committee asked each of the adv1$ory
committees to consider expanding the three days to five days. That issue became
Item 94-1 on the Advisory Committee’s docket and was on the agenda for the
October meeting.

‘The proposed amendments to Rule 32 deal pnmanly with typeface issues.
The Standmg Committee made some minor amendments both in the language of
the rule and in the Committee Note and then approved Rule 32 for publication.

Item 91-24, Amicus Briefs

The proposal to amend Rule 29 grew out of the Local Rules Project. In its
response to the Local Rules Project Report, the fifth circuit suggested that the



Adwsory Committee consider amending Rule 29 to:
1. specify which of the items. required by Rule 28 should be included i in
. an amicus brief; .
2. establish a page limit; and
3. permit an amicus brief to be filed later than the bnef of the party
. supported..
The ﬁfth c1rcu1t believes that permlttmg later ﬁlmg of an amicus bnef ehmmates
needless repetmon in the amicus hnef of the party's arguments

At the Adv1sory Comxmttee s September 1993 ‘meeting, the. Comrmttee
accepted the fifth circuit’s first two recommendatxons, but re]ected the thn'd In
addition the Commrttee vdecrd i

reco ‘ g the ‘rule altogether or lmutmg 1ts
'cal matters such as length He noted that the Supreme Court
s b ntthey are not as common in. the courts of appeals
pany the motro nndfas a practlcal ,matter the icour
brief. : I "

Two members favored retention of the motion. The privilege of filing an’
amicus. brief. can be. abused It can become | a ‘way to file a longer brief; a party
convinces a. fnend to ﬁle an amicus brief in order to present arguments that the
party wants to advance but is, unwilling to give space to. in the party’s own brief.
Another member noted that preparatlon of the motion may help the drafter to
crystallize the reasons for the amicus brief. ‘

A member noted that this motion, like any other, requires a response.
Until the court responds, the parties do not know whether the amicus brief has
been accepted and do not know whether they must respond to the arguments
advanced by the amicus. »

Another member noted that the language in proposed subdivision 29(a),
language modeled on Sup. Ct. R. 37.1, could be read as creating a standard that
a clerk’s office has respon51b1hty for enforcing. He suggested that if the language
is retained it should be more cautronary or advisory in tone. Another member
noted that it is difficult for an amicus of a court of appeals to honestly state that
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the amicus will not discuss matters discussed by the party. Such a representation
is more easily made at the Supreme Court because the party has already briefed
and argued the case at the court of appeals and the amicus knows the arguments "
that will be advanced by the party.

Judge Logan noted that some revision of Rule 29 is desirable in order to
eliminate some of the matters covered by local rules and to specify the contents of
an amicus brief. Two issues had emerged from the discussion so far:

1. should the rule include precatory language, similar to that in Sup.

Ct. R. 37.1, stating that the role of an amicus is to bring matters to
the attention of the court that are not presented by the parties; and

2. should the rule require a motion for leave to file an amicus brief.

Judge Logan asked the Committee to focus on the first question, whether
proposed subdivision 29(a) should be retained, and if so, whether it should be
modified. The draft read as follows:

(a) In general.--An amicus curiae brief should bring relevant matter
to the attention of the court which has not already been brought to its
attention by the parties.

One member expressed general approval but suggested that the provision
should be amended to permit an amicus brief to discuss matters not brought to
the court’s attention by the parties, or not adequately elaborated upon by the
parties. Another member pointed out that in order for an amicus to make that
determination, the amicus brief would have to be filed later than the party’s brief
and such later filing had been rejected by the Committee at its previous meeting.
Another member indicated that ordinarily there is a level of coordination between
the party and the amicus that would permit an amlcus to make the "not
adequately elaborated" determination.

Another member stated that if 29(a) were truly precatory it would be
acceptable, but if it could be interpreted as imposing a requirement, it would be
problematic. When the government files an amicus brief, it cannot coordinate
with a party and could not make the representation "required” by 29(a). Another
member pointed out, however, that the government has a right to file an amicus
brief and could not be precluded from doing so as a result of 29(a).

Judge Logan asked the Committee to vote on retention of a provision
similar in nature to 29(a). A motion to eliminate subdivision (a) and to move the
language into the note was made and seconded. Five members voted to eliminate
any such provision; three voted to retain it.

Judge Logan then asked the Commlttee to turn its attention to the motion
question.



A member moved that the Committee eliminate the motion requirement
and substitute an attorney’s certificate that the brief is not filed for purposes of
delay but to assist the court. He stated that it typically takes one week to get a
response to the motion and the opposing party remains uncertain during that time
whether there is a need to respond to the arguments raised by the amicus. The
motion was seconded.

During discussion other members questioned whether elimination of the
motion requirement entitles everyone to file an amicus brief. Several members
felt that the motion requirement is important because it provides the court with a
measure of control.

The motion failed by a vote of 4 to 3.

Having decided to retain a motion for leave to file, a member suggested
eliminating the requirement in draft Rule 29(c)(2), that the motion state "the facts
or arguments that have not been, or reasons for believing that they will not be,
adequately presented by the parties, and the relevancy of those facts or arguments
to the disposition of the case." The member suggested substituting language from
an earlier draft that would require the motion to state "the reasons why an amicus
brief is desirable."

It was pointed out that it would be helpful to include as specific a
statement as possible about what makes an amicus brief desirable. Although it
was agreed that a variety of reasons in addition to those mentioned in (¢)(2) may
make an amicus brief desirable, specificity helps practitioners know what should
be in the motion.

A motion was made and seconded to substitute the following language for
that in paragraph (c)(2) of the draft:
(c)(2) the reasons why an amicus brief is desirable and the relevance of
the matters asserted to the disposition of the case.

'The motion passed unanimously.

With regard to subdivision (d), dealing with the contents and form of an
amicus brief, a motion was made to add a requirement that the brief include "a
concise statement of the identity of the amicus and its interest in the case." The
requirement would become (d)(2). It was pointed out that although a statement
of its interest is required in an amicus’s motion for leave to file, the members of
panel in the case will not necessarily have the motion. The motion was seconded
and passed unanimously.

A motion was made to delete the word "only" on line 30 of the draft. The

6
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sentence in question stated that "[wlith respect to Rule 28, an amicus brief must
include only the following. . ." The word "only" is ambiguous. It is unclear
whether the list establishes the minimum required items, or whether it establishes
both the minimum and the maximum items. The motion was seconded and
passed by a vote of 7 to 1. The member who opposed the deletion believes that
the word established both minimum and maximum contents and that deletion of
the word "only" would eliminate uniformity.

Subdivision (d) of the draft, at lines 26-29, included a provision requiring
the cover of an amicus brief to "identify the party or parties supported or indicate
whether the brief supports affirmance or reversal:" - A:motion was made to change
the second "or" to "and.”" The stated reason for the motion was to promote
uniformity. The motion was seconded but defeated w1th 2 votes in favor and 6 in
opposition.

t

To coordinate the length limitation with Rule 32, and to make frequent
amendment of Rule 29 unnecessary, a motion was made to change the length
limitation from 20 pages to one-half the length of a principal brief as specified in
Rule 32. The motion was seconded and unanimously approved. If Rules 32 and
28, which are currently published for comment, are not approved, subdivision (e)
should be reexamined.

Subdivision (f) of the draft, deals with the time for filing an amicus brief; it
provides that the brief must be filed within the time allowed the party supported,
or if the amicus does not support either party, within the time allowed the
appellant. When the previous drafts were discussed by the Committee, it
accepted that approach. The Committee had rejected the fifth circuit’s practice of
allowing later filing because it results in extending the time for filing responsive
briefs. For example, if an amicus supporting the appellant files a brief 15 days
after the appellant, the time for filing the appellee’s brief does not begin to run
until the filing of the amicus brief.

A motion to accept subdivision (f) as drafted was made and seconded. The
motion passed by a vote of 6 to 2.

Subdivision (h) of the draft provides that "[a] motion of an amicus curiae
to participate in the oral argument will be granted only for extraordinary reasons."
A member suggested that the Committee Note should indicate that if a party is
willing to share its argument time with an amicus, the court may permit the
amicus to argue without "extraordinary reasons." An amicus would still need to

_ file a motion seeking court approval, but the motion would not need to show

extraordinary circumstances. Another member observed that such a rule makes it
possible for an amicus to exert inappropriate pressure on a party to share its time.
The Committee consensus was to make no change in either the language of the

7



rule or the note.

Approval of the rule as amended was moved, seconded, and unanimously
approved.

In light of the large number of appellate rules currently in the pipeline at
various stages of development, the Committee decided that it would not submit
the rule to the Standing Committee at the January 1995 meeting. Rather, the
Committee decided to submit the amended draft to the Style Subcommittee for its
review and take up the Style Subcommittee’s suggestions at the spring meeting. A
request for publication will be made some time after the spring meeting.

The meeting recessed from noon until 1:15 p.m.

Ninth Circuit Tocal Rule on Death Cases

At the beginning of the afternoon session Professor Coquillette
summarized the status of the ninth circuit local rule on death penalty procedures.
On March 11, 1994, five attorneys general from capital states in the ninth circuit
wrote to Chief Justice Rehnquist claiming that the new ninth circuit procedures
for death penalty cases conflict with federal law. The attorneys general requested
that the Judicial Conference use its statutory authority to modify or abrogate
circuit rules that are inconsistent with federal law.

The Chief Justice referred the matter to the Standing Committee, which in
turn referred the matter to the Advisory Committee on Appellate Rules. The
Advisory Committee report of its April deliberations on the issues was submitted
to the Standing Committee and considered at its June meeting. At that meeting,
the Standing Committee made no decision on the merits of the issues. Instead,
the Standing Committee decided to invite both the states attorneys general and
the ninth circuit to submit briefs elaborating on their positions. The Standing
Committee will consider the issues at the January meeting.

Professor Coquillette stated that the Standing Committee would appreciate
guidance about the appropriate response to a possible determination that one or
more provisions of the ninth circuit rule are inconsistent with federal law.
Professor Coquillette stated that there are three possible responses; the Standing
Committee may recommend to the Judicial Conference that it: 1) modify the rule
to make it consistent with federal law; 2) abrogate the entire rule or the
inconsistent provisions; or 3) take no action. Professor Coquillette believes that
the third option is available because the statute says that the Judicial Conference
"may" modify or abrogate. 28 U.S.C. § 331.
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A member of the Advisory Committee indicated that he reads the statutory
language as requiring the Judicial Conference to either "modify or abrogate” a
circuit rule, once the Conference determines that the rule is inconsistent with
federal law. Another member disagreed; that member believes that the statutory
language permits the Judicial Conference to abstain from acting. He noted that
the Judicial Conference is not a court and that if it abrogates a circuit rule there
is no review by the Supreme Court. Because the Judicial Conference is not a
court before which parties appear, it is not presented with the sort of in depth
research and argument that is typical of the adversary process. He believes that
the questions can and should be litigated and in that context the issues can be
presented to the Supreme Court.. . iy s

Professor Coquillette invited the members of the Advisory Committee to
write to him with their recommendations for the Standing Committee.

Ite -5, Rule 26.1

Fed. R. App. P. 26.1 requires a corporate party to file a statement
"identifying all parent companies, subsidiaries (except wholly-owned subsidiaries),
and affiliates that have issued shares to the public." At the Committee’s April
meeting, Mr. Spaniol noted that although the language of Rule 26.1 had been
patterned after the Supreme Court Rule, the Supreme Court had recently
amended its rule to omit references to "affiliates." As a result of Mr. Spaniol’s
observation, the Committee determined that it would reconsider the propriety of
requiring disclosure of "affiliates." :

As a preliminary matter, one of the Committee members asked whether
the scope of the rule should be broader; it does not require disclosure of all
matters that are cause for recusal under the statute. Some of the circuit rules
require disclosure of anyone who has a financial interest in the case., The
Reporter indicated that during the process of developing Rule 26.1, the Advisory
Committee approved a rather broad draft and circulated it to the circuits. Several
circuits had strongly negative reactions to the broad rule. As a result, the

~ Advisory Committee promulgated a rule that requires bare-bones disclosure. The

Committee Note indicates that the Advisory Committee realizes that some circuits
may wish to require more complete disclosure.

Another member spoke in support of the limited disclosure required by
Rule 26.1. It would impose a serious burden to require a party to certify that it
has identified all persons who may have a financial interest in the outcome of the
case. A corporate party, however, is in a position to know who it controls and by
whom it is controlled and it is reasonable to require the party to disclose that
information.



Another member spoke in support of an even narrower rule than current
Rule 26.1; in his opinion the seventh circuit provision dealing with corporate
affiliates is narrower but sufficient. The rule need only require disclosure of
corporations that may be adversely affected by a decision in the case. The
seventh circuit rule requires a corporate party or amicus to disclose its parent
corporation and a list of stockholders which are publicly held companies owning
10% or more of the stock of the party or amicus. That disclosure is appropriate;
if a judge owns stock in a parent corporation of the litigant, the judge has an
interest in the litigant. The other disclosures required by the current federal rule
and many of the circuit rules, however, seem unnecessary. For example,
disclosure of subsidiaries may be unnecessary. If the litigant is a part parent of a
corporation in which the judge may own stock, the possibility is quite remote that
the judge might be biased by the fact that the judge and the litigant are co-owners
of a corporation. Similarly, that a judge owns stock in a brother or sister
corporation of the litigant is unlikely to create any bias. In short, it may be
appropriate to eliminate not only the term affiliate but also the term subsidiaries.

Another member posed a hypothetical that illustrated the possibility of an
ethical problem arising from participation of a judge in a case if the judge owns
stock in a corporation which is under common control with a party to the case. A
judge owns 20% of Joe’s Barber Shop; the other 80% is owned by Barber Shops
Inc.. Barber Shops Inc. also owns 80% of Mary’s Barber Shop. If Mary’s Barber
Shop is the litigant and is awarded judgment, 80% of that will accrue to the
benefit of Barber Shops Inc. Although Barber Shops Inc. does not owe Joe’s
Barber Shop any of that money, does the fact the Barber Shops Inc. is wealthier
effect Joe’s Barber Shop and its shareholders (one of whom is the judge in the
case)? Does the fact that the judge’s co-owner could be richer as the result of the
litigation mean that the judge should recuse himself or herself? It might because
if Joe’s Barber Shop needs cash at some point in the future, Barber Shops Inc.
may be in a better position to provide the cash if Mary’s Barber Shop is awarded
a substantial judgment.

Another member pointed out that what is striking about the hypothetical is
that the ownership interests are large and in such cases the judge is likely to be
aware of the ownership interests and the disclosure statement would not be
necessary to make the judge aware of his or her potential interest. In the typical
case the ownership interests of shareholders are minuscule and the impact of a
judgment for or against a brother or sister corporatlon would be negligible upon a
judge shareholder.

Another member indicated that the purpose of the rule is to address clear-

cut interests. The party’s certificate cannot address all possible problems such as
persons who are contemplating purchases of interests, etc.

10
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A motion was made and seconded to weave the seventh circuit solution
into the rule and to eliminate disclosure of subsidiaries and affiliates. It was

.pomted out that there may be political reaction to what may be perceived as a.

narrowing of the disclosure. In response, it was suggested that the Committee
Note should explain the change, indicating that a person who owns stock in a
subsidiary or an affiliate is not affected by judgment for or against the parent.

The publication period provides an opportunity to gauge the public reactlon to the
proposal. ‘

Specifically the motion was to amend Rule 26.1 to read as follows:

Any non-government:al corporate party in a civil or bankruptcy case,
Or agency review proceedmg and any non-governmental corporate
defendant in a criminal case must file a statement identifying its parent *
corporatlon, if any, and a list of stockholders. which are publicly held
companies owning 10% or more of the stock of the party.

The motion passed by a vote of 6 to 2.

Although the seventh circuit rule requires an amicus that is a corporatlon
to file a similar statement, the Committee decided to treat the amicus question in
Rule 29. Spec1ﬁcally, a motion was made to amend draft Rule 29(d) to indicate
that "an amicus brief must comply with Rule 32 and, ifa non-governmental
corporatlon, file a disclosure statement like that required of a party in Rule 26.1.”
The motion was seconded and passed unanimously.

 Item 93-10, Rule 26.1

At one of the Advisory Committee’s recent meetings, the question of the
applicability of Rule 26.1 to trade associations was raised. The language of Fed.
R. App. P. 26.1 does not address the trade association question. The current rule
requires only that a "corporate” party disclose its parent, subsidiaries and affiliates.
Under the current rule, a trade association would be required to make disclosure
only if it is incorporated and even then it typically would not have anything to

‘disclose; a trade association does not have a parent and the association’s members

are not subsidiaries or affiliates in the ordinary sense of those words.

Given the decisions just approved under item 93-5 that the only disclosures
required are those involving financial interest and, more spec1fica11y, only
disclosure of parent corporations, the consensus was that no change is needed.

Item 94-1, Rule 2§(§1

Fed. R. App. P. 26(¢) prov1des that when the time for actlon is measured

| from the date of service and service is accomphshed by mailing, three days are

11



added to the time period. At its June 1994 meeting the Standing Committee
asked each of the advisory committees to consider whether the three day
extension should be changed to a five day extensmn because of frequent delays in
mail delivery.

The Reporter indicated that the bankruptcy, c1v11 and cmnmal admsory
committees have all recommended retaining the three day rule. A motion was |
made to recommend no change. The motion was seconded and, passed "
unammonsly ‘ H
+ Item 22-8, Sg‘ ngj;qu S

Mr. Alan Morrison had written to the Commlttee askmg it to reexamine
Rule 38 and consider addmonal amendments ‘A subcommittee had been

appointed to consider Mr. Momson s suggestion and to monitor the sanctions
question generally

Judge Boggs, the chair of the subcommxttee, reported that about a year and
a half ago the subcommittee agreed that in light of the uncertain future of Rule
11 and the proposed changes in Rule 38 regarding notice and opportunity to
respond before imposition of sanctions, no further amendment of Rule 38 was
advisable at the time. In addition there had been an inquiry by then Chief Judge
Breyer asking whether the amendment reqmrmg notice and comment would make
court chastisement of counsel too difficult, The Committee responded to that
mqun'y indicating that there are several means of chasusement that would not
require notice and comment. ‘

Since that time the subcommittee has continued to monitor the sanctions
area and nothing has transpired that has caused the subcommittee members to
change their minds about the need for further amendment of Rule 38.

~ Mr. Morrison wrote to the Committee again in October 1994. Essentially,
he argued that because litigation is uncertain and the Supreme Court sometimes
rules contrary to virtually all courts that have previously considered an issue, |
litigation should seldom be classified as frivolous. Judge Boggs indicated that the
subcommittee has not been persuaded that Rule 38 should be remstated as an
action item at tlns tlme

Mr. Mornson offered to come to the Committee to speak about the issue.
Judge Logan proposed that the subcommittee be continued, that Rule 38 be
placed on the agenda for the next meeting, and ‘that Mr. Morrison be invited to
attend the meeting and make a presentation. The Committee consensus was that
in light of the amendment of Rule 38 scheduled to become effective on December
1, 1994, (an amendment that provides s1gmﬁcant new protection for those who
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-might be sanctioned) the subcommittee should continue to monitor Rule 38 but

that it would be premature to provide Mr. Morrison a hearing at the next
meeting.

. Judge Logan asked the subcommittee to run a computer search of the
cases under Rule 38 and determine whether there are any current problems. The
Reporter indicated that she would provide the subcommittee with her background
research on the question of frivolous appeals. Judge Logan asked the
subcommittee to submit its report at the fall 1995 meetmg

Item 9 -11 Dra
Justice Peterson of the Oregon Supreme Court wrote to the Committee -
suggesting that the appellate rules be amended to permit a party to include, as an
appendix to the party’s brief, a draft opinion. After. a brief discussion of the
proposal, there was a motion to take no further actlon on ‘the proposal The
motion was seconded and unammously approved ‘

' Appellate Dg‘ cisions that Lack a Clear
‘< Remtgtlgn gf Junsdlg_tlgn -

William Lelghton, Esq. wrote to Mr. ‘McCabe suggestmg that the appellate
rules be amended 'rcf‘prohlblt citation in a brief to an appellate decision that does
not clearly recite the apphcable basis for federal court jurisdiction. After brief
discussion of the proposal there was a motion to take no further action on the
proposal. The motion was seconded and unammously approved

'Itg_ms 21~2§' and 92-4, ‘In Bang PrQ‘ geedmg;

Solicitor General Drew Days joined the Committee for discussion of these
items and Judge Logan invited him to address the Comm1ttee

Solicitor General Days stated that both he and his predecessor had
proposed amending Rule 35 so that intercircuit conflict would be made an explicit
ground for granting an in banc hearing. Between July 1 1993 and June 30, 1994,
there were 160 cases in which a federal government’ agency or division
recommended that the government file a suggestion for rehearing in banc. (There
were in excess of 500 matters in which the prehmmary recommendation was not
to request a rehearing in ba.nc) Of the 160 cases in which an agency
recommended requesting a rehearmg in banc, the Sohc1tor General approved the
ﬁlmg of a suggestion for reheanng in banc in only 5 1% of the cases. A rehearing
in banc was granted in apprommately 25% of the cases in wh1ch suggestions were
filed. There were five cu'cmts tha\t did not grant any ‘of the petmons The

‘13



Department of Justice realizes that it should not routmely petition for a rehearmg
in banc but the department is in a better position than perhaps any other litigant
in the country to have an overview of the problem of intercircuit conflicts.
Solicitor General Days believes that some conflicts can be avmded by grantmg an
in banc rehearmg, if. a conﬂlct is avorded, later Supreme Court intervention is .
unnecessary, C ‘ <

Intercrrcmt conﬂlcts create problems not. only for the Department of |
Justice but also for the 3ud1¢1a1 system as a'whole. Intercircuit’ confhcts create the
impression that a party’s rights d pend, pon the, Cll'Clllt in which he or she
litigates. Intercircuit conflicts al$o create upward ipressure to hear cases in the
Supreme Court and addrtlonal i gatlon‘around th coumry

edthat 'the prc edamendment simply makes
Ibrcut cutre t_ dehberatrve Pprocess. In
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decision would create an mterelrcutt‘ eooﬂlet, lea ds ‘c1rcu1t to treat the case as
one of excepttonal 1mportance d to. grant a rehearin aring in banc. Several circuits
interci i ue a spec1a1 concern

The Reporter s m
drafts Draft onem»?treated
proceedmg mvolves a qu
intercircuit confligt as a s¢ arat
be appropriate. A member ‘
as more mandatory than dr%ft
Solicitor General erays expresses
stated he had notuthoughM
hearing might be mandatorv, i an

‘»817
€] onal imp rtance Draft two treated

Iy ! \ iy 1” ‘W‘

‘cases as to, whmh in banc review may

Vhe: hsked which' draft he preferred,
i ‘lforlw draft two: He, further
imp; ‘ssmn that an m banc

‘H

'bé satisfa actory.

One member noted that some ]udges in his circuit only vote for an in banc
hearing when there is a conflict. w1thm the cucmt.“; In such an mstance those

judges feel compelled by the language of Rule 35. 10 vote for a frehearing in banc.

already addrqssed the 1ssu
when a c1rcu1t is confronted“
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Two members expressed a preference for draft one because making
intercircuit conflict one subset of cases of "exceptional importance” does not
create an impression that the granting of a rehearing in banc is "mandatory”
whenever there is such a conflict; whereas, draft two, which makes intercircuit
conflict a separate grounds for granting a rehearing in banc, m1ght create such an
impression.

Another member stated his opposition to draft one because he thought that
it might result in the narrowing of the range of cases that will be considered of
exceptional importance.

A motion to work w1th draft one was made and seconded. The motlon
passed by a vote of six to one.

The discussion then turned to the fact that the draft states that a case may
present a question of exceptional importance if the panel decision conflicts with
the decision of another federal court of appeals. But a rehearing in banc is truly
useful only when the panel decision creates an intercircuit conflict. In such a
case, the in banc court may prevent the creation of a conflict. When a panel
decision does not create a conflict but simply joins one side of an already existing
conflict, a rehearing in banc cannot avoid the conflict. It was pointed out,
however, that when a conflict was created by a pre-existing decision of the same
circuit, the second decision in that circuit which persists in the conflict may also
be a strong candidate for a rehearing in banc.

A motion was made to amend lines 31-39 of draft one to read as follows:

A proceeding may present a question of exceptional importance if it

involves an issue as to which the panel decision conflicts with the

authoritative decisions of every other federal court of appeals that

has addressed the issue (citation to the conflicting case or cases is

required).
The word "authoritative" was used rather than "published" because in some circuits
unpublished opinions may be treated as authoritative. It was noted that the
language of the rule encompasses both a case in which the panel decision creates
the conflict and also a case in which the panel decision maintains a conflict
created by an earlier decision of the same circuit. The language does not include
those instances in which a circuit joins one side or other in an already existing
conflict. The motion was seconded and approved unanimously.

Although there were additional items on the agenda dealing with Rule 35,

consideration of them was postponed to allow the Solicitor General to address the
Committee on his proposal to amend Rule 41. :

15



Items 93-3 & 93-6, Man

Solicitor General Days had previously proposed that Rule 41 be amended
to state that a mandate is effective upon issuance. Judge Logan invited him to
discuss his proposal.

The Solicitor General noted that the time at which a mandate becomes
effective is not specified in Rule 41. A mandate could be considered effective
when it issues, when it is received by the district court or agency to which it is
sent, when it is docketed, or when the court or agency acts upon it. The effective
date of the mandate is especially important when a court of appeals reverses a
district court order granting an injunction. The parties need to know when they
can rely on the decision of the court of appeal. The fourth circuit has a local rule
stating that the mandate is effective when issued. The Department of Justice
believes that incorporating such a provision in the national rule would be helpful.

Judge Logan asked the Solicitor General whether the language at lines 22
and 23 of the draft on page 14 of the Reporter’s memorandum would be
sufficient. That language stated: "The court’s mandate is effective on the day the
court issues it." The Solicitor General responded affirmatively. Committee
discussion resulted in amendment of the sentence to read as follows: "The
mandate is effective when issued.”

The Solicitor General stated that there is often a delay in issuing the
mandate. The Department would prefer that the rule provide that the mandate is
effective on the date that the clerk should issue it, in accordance with the rules,
even if it is not issued on that date because of clerical delay.

A member expressed opposition to that position. The mandate should be
effective when issued, not when it should issue. A judge may delay issuance of
the mandate. If a mandate is not issued on the date established by the rules and
the approach advocated by the Department of Justice were accepted, one would
have to determine whether the delay was the result of clerical delay or judicial
intervention. The effective time should be the time of actual issuance. Such an
approach provides an easily applied bright line rule.

A motion was made and seconded to amend the rule to state that “the
mandate is effective when issued.” The motion was approved unanimously.

Following adoption of that language, discussion turned to the practical
implications of the amendment. As previously noted, the time at which a
mandate is effective is most crucial in cases involving an injunction. If a court of
appeals reverses a district court order granting an injunction, the party can cease
compliance with the injunction as soon as the mandate issues. If, however, a

16
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court of appeals reverses a district court order denying an injunction, the entry of
the mandate does not result in the 1mpos1t10n of an injunction by the district
court. If the court of appeals itself issues a stay or injunction, that injunction
would be effective upon issuance of the mandate. If the court of appeals does not
issue the injunction but simply says that the district court should have, there is no
effective injunction until the district court issues it.

Discussion then turned to Item 93-3, a proposal to amend Rule 41 to
expand the 7 day penod for issuing the mandate. Rule 41 generally requires a
court of appeals to issue the mandate 7 days after expiration of the time for filing
a petition for reheanng, or if such a petition is ﬁled, 7 days after entry of an order
denying the petition. -

A recent amendment to Rule 41 requires a petition for a stay of mandate
to show that a petition for certiorari "would present a substantial question and
that there is good cause for a stay." Because of these new requirements, it may
be more difficult than it was previously for a party seeking a stay of mandate to
obtain one within the 7 day period. Therefore, the Committee was asked to
consider expanding the 7 day period.

One member suggested that the 7 day period after expiration of the time
for filing a petition for rehearing is adequate but that the 7 day period after
denial of a petition for rehearing is inadequate. A party may not know that the
court has denied the petition for rehearing until it arrives in the Tail several days
after its entry. Therefore, he suggested that the rule should be amended to state
that the mandate should be entered 14 days after entry of an order denying a
petition for rehearing. Another member suggested that having two different time
periods would be confusing.

Rather than expand either of the time periods, a motion was made to
adopt draft three. Draft three ensures that the mandate does not issue while a
motion for a stay of mandate is pending by prov1dmg that the mandate cannot
issue while the motion is pending. ‘The motion was seconded and passed
un_ammously ‘

It was noted that further amendment of the draft will be needed in light of
changes to Rule 35 already approved Those changes provide that a petition for
rehearing in banc will stay the issuance of the mandate just as a petition for panel
rehearing does.

I:em 93-4, Stay of Mandate .

Rule 41 prov1des that a stay of mandate pending the filing of a petition for
writ of certiorari cannot exceed 30 days unless the period is extended for cause

17



shown. The National Association of Criminal Defense Lawyers pointed out that
the 30-day presumptrve period for a stay was adopted when the period for filing a

petition for a writ of certiorari in a criminal case was only 30 days. Because the

penod for filing a petition for certiorari is now 90 days in both criminal and civil
cases, the association suggested that the presumptlve penod also should be o
expanded to 90 days.

The draft prepared for the Commlttee s conslderatlon provrdes that the
normal’ penod for a stay will be 90 days but that the penod cannot, in any event,
exceed the time available to the party to file a petition for a writ of certiorari to
the Supreme ‘Court. " It was pomted out that a court: would remain free to specify
a shorter penod .

Adoptron of the draft without amendment was moved and seconded. Some

members expressed preference for the current rule because the 30 day period
provides an incentive for the party to move with dlspatch and it ensures that the
mandate is not stayed for an extended period in a case in which the party may
never petltlon for certiorari.

Another member responded that all the rule does is grant the court
broader discretion over the period of the stay. The amendment eliminates the
need to find: good cause for extending the period to 90 days. leen the fact that
the motion ‘for stay must show that a petition for certiorari would present a
substantial question and that there is good cause for a stay, the 90 day’ perlod is
appropnate

(;.

‘The ‘motion passed by a vote of 6 in favor and 3 opposed

The Committee then returned to Rule 35 and drscussmn of the items that
had been postponed

Item 91-25, In Banc Proceedings
As a result of suggestions made by the Local Rules Project and the fifth

circuit, the Advisory Comnnttee had prewously decided to amend Rule 35 to
prov1de -

L a petition for in banc consrderatron must demonstrate that in banc

consideration is appropriate;

2. a limit on the length of a petition for in banc consideration;

3. a Change in the caption for subdivision (a); and

4 a senior judge or a judge sitting by designation may not call for a
vote on a request for rehearing in banc unless the judge was a
member of the panel whose decrslon is sought to be rev1ewed
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'With regard to the page limitation the draft under consideration stated that
a pentlon "may not exceed 15 pages 1 unless the court provides otherwise by local
rule or by order in a particular case." A member suggested that the local rule
opnon ‘'should be eliminated. Another member inquired whether the pubhshed
version of Rule 32 continued to permit the circuits to shorten the maximum
length of briefs and the member suggested that Rule 35 should be consistent with
Rule 32. Rule 32 does not permit the circuits to shorten the maximum length
other than on a case by case basis. Therefore, the language at lines 40-43 was
altered to read as follows: "Except by penmssxon of the court, a petltlon for in
banc hearmg or reheanng may not exceed 15 pages.” ,

With rega.rd to using page limits rather than a word. count similar to that in
proposed Rule 32, the Committee had previously decided to retain page limits in
documents such as motions and petitions. The Committee judgment was that |
there was not a serious enough problem to justify importing the word count and
typeface reqmrements apphcable to bnefs into other contexts

The next sentence of the draft, beginning at line 43 of the draft, estabhshed
a page limit for a combined petmon for panel reheanng and petition for
rehearing in banc. Because it dealt. Wlth a petition for parnel; rehearmg, something
generally 1 not addressed in Rule 35 it was suggested that the udJstmctlon might be
clearer if that sentence constltuted a separate numbered paragraph In that event,
however, the next sentence (prov1d1ng that “[m]atenal excluded by Rule 32(a)(6)
does not count” tow*ard the page hxmts) would have to be’ dealt w1th in a manner
making it clear that it apphes to both of the preceding sentences. The Committee
delegated the task of reorganizing’ the structure of the rule to the Reporter The
Commlttee ap‘ oved the substance of those changes ‘

The meetmg recessed at 5:30 p.m.

The meeting resumed at 830 am. on October 28,

Line 64 of the draft'was amended to change the word "filed" to "due."
That change having been approved a motion was made to adopt draft one as
amended. The motion passed unanimously.

Style Revisigns

The Style Subcommittee’s suggested revisions of Rules 1 through 23 were
circulated prior to the meeting to the members of the Committee for their
consideration. Judge Logan also had appointed two subcommittees and assigned
Rules 1 through 12 to the first of the subcommittees and Rules 13 through 23 to
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the second and asked the subcommittees to be prepared to lead discussion of
those rules at the meeting. Mr. Garner, the consultant to the Style Subcommittee
was unable to attend the meeting but he had responded in writing to suggestions
submitted to him by Judge Logan and by the Advisory Committee Subcommittee
consisting of Judges Garwood and Jolly and Mr. Munford

Judge Logan asked the first. subcommlttee to begm the drscussmn of the
first twelve rnles . o , ‘

Attached to this memorandum are copies. of the Style Subcommittee’s
suggested revisions marked to mdlcate the further changes suggested by the
Advrsory Committee »Thewlbox on, the,‘left s1de of the page | contains. the current

i Wght mdtcate the Advrsory
s ersion. ‘These mmutes will not

discuss’ *each of the Ad visory (
will discuss only matters as to

hlch‘"ffurther dlscu‘ sion may be necessary’ -

Wl

Rule 1

In paragraph (a)(2) the Comrmttee voted to replace the word "apphcatron
with the wotds' “iother! H‘docun:tent.’“ M. Munford’s subcommrttee agreed with Mr.
Garner s observatlon that an apphca "on and a motlon are the same but noted
that the appellate rulds requlre the g of other documents in the d;stnct court,
such as a. notlce of appeal or a transcnpt order form. . -

[ [

In’ subdlvtslon (c) the Commi tee voted to ‘chauge the sentence from
*These rules are cited as the Federal Rules of Appellate Procedure” to "These
rules shall be known as the Federal Rules of, Appellate Procedure.” The .
Subcommittee noted that one does not c1te‘ the full set of rules. The Comrmttee
was cogmzant of the Style Subcomm1ttee s, desue t eliminate all use of the word
"shall" but dec1ded that its use is appropnate in this subdivision. Subdivision (c)
does not create a rule to be enforced and,u therefore, 1 shal}" does not create the
troublesome amblgulty in this context that'it| does whe a tule mandates some
conduct. Therefore the Commlttee demded ito, use the tradmonal "shall be:known
as" language L ,

. . Lo e . oo,

| tt - v ? [ - ol e Y
' ,V‘ v Do ot s . LR

i . . cr i
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i
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Rule 3

In paragraphs (a)(1) and (3), the Style Subcommittee changed the words
"must be taken by" to "is taken by." The Advisory Committee changed the words
to "may be taken only by." The Advisory Committee preferred the word "may" to
avoid the implication that there is an obligation to take an appeal. The word
"only” was added to indicate that there is only one method for taking an appeal,
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an implication that formerly arose from the word "must." The Committee

believed that these changes did not create any substantive change.

With regard to paragraph (b)(1), the Committee noted that it does not
understand what it means to "join" an appeal after filing separate timely notices of
appeal.- Is this different from "consolidating” appeals as under (b)(2)? The
Committee asked the Reporter to note thls problem for later substantive
discussion. -

Wlth regard to paragraph (b)(2), it is unclear under the exrstmg rule
whether appealscan be consolidated without court order if the parties stipulate to
the consolidation. The Style Subcommittee’s version requires a court order even
when the parties stipulate to consolidation. The Committee Note should identify
the emstmg ambiguity and indicate that the new wversion clarifies’ the procedure
consistent with the Comm1ttee s view of the proper mterpretatron of the existing
rule. - ‘ ‘ | ‘

: Wrth regard to pa.ragraph (d)(2) the Commlttee voted to omit. the words "a
pro se." The Committee noted that Rule 4(c) does not limit its applicability to an
inmate proceedmg pro se, but-only to an inmate who "files" the notice of appeal.
The question is whether Houston v. Lack apphes when an attorney prepares a
notice of appeal but sends it to the inmate for review and the inmate’ "ﬁles it by
deposrtmg it in the institutional mailing system. The Committee. noted that
whether Rules 3(d)(2) and 4(c) should be applicable only to an ihmaté who is
proceedmg pro se"is a substantlve question; that thejCommittee’ ‘should discuss at
a later time in order to'ensure that the restyled rules. do not make substantlve
changes Theé, Comrmttee also noted that it should explore the meamng of "an
inmate conﬁn d‘lm an mstltutlon - language taken from the Supremev Court s
rule. - \ ‘ o '

Rule 4

The Committee Note accompanying subparagraph (a)(1)(A) should
indicate that a cross-reference to subdivision 4(c) has been added to conform the
rule to the Houston v. Lack amendments.

Subparagraph (a)(6)(B) permits a district court to reopen the time to file
an appeal if a party entitled to notice of the entry of a judgment or order sought
to be appealed did not receive notice of its entry "from the clerk or any party"
within 21 days after the entry. As a substantive matter, the Committee should
consider whether actual notice during the 21 day period from some other source
should bar reopening of the time for appeal.
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Paragraph (a)(7) states that a judgment or order is entered for purposes of
Rule 4(a) "when it is entered in compliance with Rule 58 and 79(a) of the
Federal Rules of Civil Procedure.” - A substantive question was raised: Does Rule
58 require entry of a separate order when a court denies a new trial? It is
possible to read (a)(7) as abohshmg the collateral order doctrine. Rule 4(a)(7)
should be substantxvely rewewed o oy ‘w[,‘ o }

Item (b)(l)(B)(u) states that the tlme for the goveent to ﬁle an appeal
runs from the later of the entry of the Judgment or order or any defendant’s filing
of a notice: of appeal A substantive, questlon is left unanswered. Does the time
begin to run. from the:
than one notlce of appeal is ﬁled

(B)B)(A) of

defendant

Paragraph b)(3) of the Style Subcommlttee s draft, paragraph (b)(S) of the

Advisory ( 2e’s; redraft, permits;a dlstnct court to extend the ptlme for filing
a notice ither wbefore or after the time: has , explred upon a. showmg of
excusabl It Was- pomted out that ifa motton for extension of trme is
filed befor iod has- ~exp1red there should be no, need to sho neglect.

was sugg ‘ore, that the rule; should ‘permrt a dlStI'lCt court to, e;gtend the
time for se’ as,;well as excusable negIect “Thret.‘Commlttee : pproved b

adding t rds;fgood cause! th decided, that the Committee Note should, ;.
identify that d tion as a possible substanmve change. The Commﬁtee postponed
consideration ‘o ‘whether there possibly should be a difference between the
grounds avaxlahle for extension when the apphcatlon is made before time expires
and the grounds available when the application is made after the time has

expired.

Paragraph ©() states when an inmate uses s the Houston v, Lack filing
provisions, the time for filing a notice of cross-appeal runs from the date the
district court "receives” the first notice of appeal. Because "receives” is not clear
enough, the ‘Committee voted to change the work to "dockets.” A.court may
"receive” a paper when its mail is delivered to it even if the mail is not opened for
a day or, two. i"Docketing" is an easily identified event. The Cormmttee Note
must disclose ; the change.

\ﬁlmg of the first notice of appeal‘ ;from the 1ast if. more .
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Rule §

The term "leave to appeal” was changed back to the term used in the -
existing rule -- "permission to appeal." Use of the term "permission” is consistent
with the caption and with the statute which says that a court of appeals may
"permit" an interlocutory appeal.

Rule 5.1

The caption of Rule 5.1 was changed from appeal by "permission" to
appeal by "leave." The term "leave to appeal" is used in subdivision (a) of Rule
5.1 and in the statute, 28 U.S.C. § 636(c)(5).

Rule 6

Item (b)(2)(A)(2) of the Style Subcommittee’s draft, item (b)(2)(A)(ii) of
the Advisory Committee redraft, was amended to conform to Rule 4(a)(4). The
amendment provides that a party intending to challenge an altered or amended
judgment order or decree must file "a notice or amended notice of appeal.”" The
Committee Note must identify the conforming change. ‘

Rule 8

Paragraph (a)(3) of the Style Subcommittee’s draft, subparagraph (a)(2)(D)
of the Advisory Committee’s redraft, says that a motion for a stay pending appeal
that is made to a court of appeals is "filed with the clerk" and normally is
considered by a panel of the court, but in exceptional circumstances such a
motion may be made to and considered by a single judge of the court. = Several
substantive questions were raised in connection with this provision. First, does a
single judge have power either under statute or Rule 25 to "file" a motion
presented directly to him or her? Can a party apply to a single judge in other
exigent circumstances? Does this rule limit a Judge S power‘7 - The Committee
indicated that it would like to discuss these questions at its next meeting.

Subdmsxon (b) prov1des that the grant of a stay may be conditioned upon a
party’s "filing” a-bond. Whether there is a substantive difference between "giving"
and "filing" a bond is a question that was noted for future discussion.

Rule 9

Paragraph (a)(1) requires a district court to state in writing the reasons for
its order regarding release or detention of a defendant in a criminal case. The
question was raised whether such an order to a district court would be better -
placed in the criminal rules. It was noted that Rule 22(b) dealing with habeas
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corpus imposes a similar requirement upon a district judge.
Rule 10

Paragraph () permlts the use of an agreed statement as the record on
appeal. Given its mfrequent use, it was suggested that the Committee consider
abrogating the provision.

The Committee recessed for the evening at 6:00 p.m..
The meeting resumed at 8:30 a.m. on October 27. -
Rule 15

The Committee discussed the use of the terms "petition” for review in
subdivision (a) and "application" for enforcement in subdivision (b). The
Committee decided that use of the different terms helps to distinguish the two
proceedings. As a result the Committee decided to retain the use of the term

“application” in subdivision (b) even though the Committee had earlier dlscussed
the general desirability of abandoning the term "application.”

Rule 15(c) requires the circuit clerk to serve a copy of a petition for
review, or an application to enforce an agency order, on each respondent.
Similarly, Rulé 3(d) requires the district clerk to serve a copy of a notice of
appeal on the other parties. The Committee decided that at a later time it would
discuss the possibility of amending subdivision (c), as well as Rule 3, to require
that the appellant or petitioner serve the copies rather than i 1mposmg that burden
on the clerk. .

Rule 18

Rule 18 permits a party to move for a stay of an agency order pending
review of the agency’s decision or order. - It was pointed out that there is no
corollary provision authorizing the agency to move during the pendency of an
appeal for enforcement of its order. Rule 8 permits a party to litigation in a
district court to move for an order restonng or granting an injunction durmg the
pendency of an appeal” but that provision is not applicable (see Rule 20) in the
agency context. Because this is a matter not addressed by the existing rules, the
Committee concluded that it would place the question on the list of substantive
questions for later consideration.

Rule 21

The Advisory Committee did not consider the Style Subcommittee’s draft
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of Rule 21 because a significantly altered version of Rule 21 has been published
for comment. The Committee decided that it would be better to work with Rule
21 after the close of the comment period..

Judge Logan offered a comment on the published version of the rule. On
page 9 of the pamphlet at line 37 the proposed rule uses the word "application.”
In light of the discussions at this meeting, Judge Logan suggested that the word
probably should be changed to "petition." The Committee agreed, however, the
use of the word "application” on page 12 at line 94 was appropriate. On page 13
at lines 99-100, the published draft says that a petition must be served on "the -
parties named as respondents." A ‘member suggested that the words "the part1es
named as" should be deleted. o

Rule 22

The use of the word "original" in the caption of subdivision (a) was
discussed. One member suggested that it indicates that subdivision (a) deals with
a party’s first application for the writ. Another member pointed out that
subdivision (a) does not.apply only when a party applies for a first writ, but also
when a party first applies for even for a subsequent writ. Another possible
mterpretation is that subdivision (a) deals with application for the ongmal"
commou law writ, as contrasted with application under. the statutory prowsmns
sections 2054 and 2055, Given the Committee’s confusion about its meamng, the
Committee decided to, cha.nge the caption to: "Application for Writ."

The word ! apphcatlon was retained because that is the word used in the
statute. .

The CommJttee changed the word "must" to "shall" in the first sentence of
subdivision (a). Because this Rule governs the procedure for the constitutionally
preserved writ; it is not appropriate to require -- by use of the word "must” —-
application to a district court. The.second sentence of subdivision (a) makes it
clear that one may apply first to a circuit judge. A circuit judge ordinarily
transfers ¢the apphcatlon to a district court, but a circuit judge may grant the writ
in an appropnate circumstance. The Committee considered but decided not to
use the word "should" in place of the word "must" (an application for a writ of .
habeas corpus "should" be made to the appropriate district court) because "should"
might m:ply greater openness to an application to a, cu'cmt ]udge than exists. The
Committee voted to return to. the word "shall;" the word used in:the ems‘tmg rule.
Although /'shall" is, amblguous .the Commlttee was more comfortable with that
ambiguity than any of the alternatives. “Shall".might mean either "must" or
"should” hut the amb1gu1ty preserves the proper tension. In fact, the Comnnttee
Note aceompauymg the ;rule upon its original promulgatlon, can be read\to say
that the ambiguity was dehberate , , Y
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The Committee realized that the Style Subcommittee placed a hyphen
between the words habeas corpus in the caption and elsewhere in the rule when
habeas corpus is used as a compound adjective. The Committee decided,
however to delete the hyphens.

Rule 23

: Rule 23 was’ modeled ‘on Supreme Court Rule 36 and the Commrttee
believed:that the rule should retain 'its 51m11anty to the Supreme Court Rule. As
a result, th Adv;sory Commlttee rejected several iof the’ proposed revisions and
returned:toithe original rule, malnng slight modlﬁcatlons therem m order to -
improve comprehensmn. I

Subdivision (a) prohibits a person having custody of a prisoner from
transferrmg custody, pending review of a decision in a habeas corpus proceeding
brought by the prisonier. A question was raised concerning how a warden of a
state pnson is made aware of this provrsron in the federal rules.

Subdmsmn (b) deals w1th review of a decision denying a pnsoner s petltlon
for habeas COTpuS. It provides that, pending review of that decision, the prisoner
may be detamed in the custody from which release is sought, in other appropriate
g,rs_tgdy, or released *Subdlvmon (c) deals with review of a decision to grant the
writ. In contrast to subdivision (b), it provides that the prisoner must be released
"unless the court or justice or judge rendering the decision or the court of appeals
or the Supreme Court, or a judge or ]ustlce of either court shall otherwise order."
Subdmsmn (b) permits release of the prisoner:to a. half-way house ("other
appropriate custody"), but no similar authorization is included in subdivision (c).

It appears anomalous to permit release to an institution such a half-way house
pending review of a decision not to grant the writ, but not to authorize release to
"other appropnate‘ custody” pendmg review of a decision to grant the writ,” The
anomaly \may be. more apparent than real. / In. subdmslon (c) the presumption is
that the prisoner wrll be released on personal recogmzance, but: numerous persons
and: entrtr“]‘ have! the' ‘ability to otherwrse order.”" It may. welljbe that the order
not to rele e on personal recog:mzance can order release to a half-wayr house

consldered at a later trme S wj, LA : S
D N Lo ST S ‘ |
In 4Subd1vrs1on (d) the ernstmg rule says. that the initial order respecting
custody "blrall goVern review" in the court 'of | tappeals unless it is modified for
specral re‘ ¢ ons. The Style. Subcomrmttee s revision says that the initial order
contmuesj i

in. effectr ‘unless it'is moc‘rfied for, spec1a1 reasons. A member asked
whether t}
review"

change is substantive. The prov1510n that an order shall govern
and that the order is not altérable. The words "continue in effect” umphes only

 unusual one and could be read;as establishing the 1aw of 'the case
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that the order is in effect until something else is done. The use of the phrase
"shall govern review" is especially odd when apphed to an order regarding release.
The order regardmg release will not govern review of the case. The restyhng may
be clarifying an existing ambiguity. The Committee decided that the issue should
be flagged in the Committee Note. |

Judge Logan thanked the Committee for its hard work.

The next meeting of the Committee was tentatively scheduled for April 27
and 28 in Pasadena.

The meeting adjourned at noon.

Respectfully submitted,

Carol Ann Mooney
Reporter
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Proposal
Amendment of FRAP 35(c).

Amend FRAP 35(b). and (¢) to change

"suggestion” for-an in banc to.a= - - -
"petition” for an in banc. -

Amend rules 40(a) and 41(a) to lengthen

time for filing a petition for rehearing
in civil cases involving the U.S. o

o Lo g 03

Source
Mr. Robert St. Vrain (CA-8)

Hon. Jon Newman (CA-2)
Mr. St. Vrain (CA-8)

Solicitor General, Kenneth Starr

Under study by reporter )

Discussion with Supreme Court Clerk to precede
any further action 10/90

Additional drafts requested 12/91

Approved for submission to Standing Committee
4/92

Standing Committee requested that Advisory
Committee reconsider 6/92 ‘

Draft approved for submission to Standing
Committee 4/93, Check all other FRAP for
cross-references to "suggestions” for
rehearing in banc

Approved by Standing Committee for publication
to bench and bar 6/93

Publication delayed pending completion of Items
91-25 and 92-4, 9/93

Under study
See notes under item 89-5

Approved for submission to Standing Committee - _
12/91 :

Approved by Standing Committee for publication
1/92

Approved for resubmission to Standing Committee
4/93

Approved by Standing Committee for submission
to the Judicial Conference 6/93

Approved by Judicial Conference 9/93

Forwarded to Congress by Supreme Court 4/94

Effective 12/1/94
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91-8

919

91-11

Proposal

Amendment of Rule 25 so nrmn iro:ﬁ.nn
service is nononrmrnm 3 mailin

. the proof of service shall En.—:ma

the addresses to which the papers
were mailed.

>Bn:&=a.= cm wﬁo 32(a) ,
counsel to include their telephone
‘numbers.on the covers. omrgommga

appendices.

_oﬁ.- E_Q..

Local Rules Project

Local Rules Project

Local Rules Project

Lo o s o o LD Loy Ll

Current Status

Approved for submission to mnsn&nm Committce
12/91

Approved by Standing Committee for publication
1/92

Approved for resubmission to Standing Committee
4/93

Approved by Standing Committee for submission
to Judicial Conference 6/93

Approved by Judicial Conference 9/93

Forwarded to Congress by Supreme Court 4/94

Effective 12/1/94

Approved for submission to Standing Committee
12/91

Approved by Standing Committee for publication
1/92

Approved for resubmission to Standing OSEE:S
4/93

Approved by Standing Committee 6/93 but not
forwarded to the Judicial Conference,
republished along with other changes to
Rule 32 under item 91-4

Published 11/93

Republished 9/94

Reporter asked to prepare draft 12/91

Approved for submission to Standing Committee
10/92

Approved by Standing Committee for publication
to bench and bar 12/92

Approved for resubmission to Standing Committee
4/93

Approved by Standing Committee for submission
to Judicial Conference 6/93

Approved by Judicial Conference 9/93

Forwarded to Congress by Supreme Court 4/94

Effective 12/1/94
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FRAP Item Proposal Source

91-14 Amendment of Rule.21-s0:that a petition - Local Rules Project
for mandamus does not bear the name of
the district judge and the judge j§
represented pro forma by counsel for
the party opposing the. relief unless
the judge requests an order permitting
the judge to appear.

9117 CEmoBu v—g mon ?&wnmco: om‘mc.wasm Local Rules Project &

- R Federal Courts Study
Committee

91-22 Amend ﬁ:—a c?v or ?v 8 mumm_@l the CA-5 in response to

type of information that mro dbe_ Local Rules Project

presented to a court in bail Ew:o-.m

o o 5 o (L .3

Current Status

Reporter asked to draft language 12/91 ,

Approved for submission to Standing Committee
10/92

Standing Committee referred the proposal back to
to Advisory Committee for further
consideration 12/92

New draft approved for submission to Standing
Committee 4/93

Approved by Standing Committee for publication
to bench and bar 6/93

Published 11/93

Advisory Committee approved new draft for
submission to Standing Committee for
republication 4/94

Approved by Standing Committee for republication -

6/94
Published 9/94

Further study recommended 12/91

Adopted in substance, Reporter asked to
draft language 12/91

Approved for submission to Standing Committee
10/92

Approved by Standing Committee for publication
to bench and bar 12/92

Approved for resubmission to Standing Committee
4/93

Approved by Standing Committee for submission
to Judicial Conference 6/93

Approved by Judicial Conference 9/93

Forwarded to Congress by Supreme Court 4/94

Effective 12/1/94
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91-28

Item

-

CCS 3 (5

Pr

Number of copies.

Updating Rule 27.

S

s e L iy

Source
Local Rules Project

Advisory Committee

C 3 s G LI U3

Current Status

Reporter asked to draft language 12/91
Mr. Kopp, Mr. Strubbe, & Mr, Spaniol
asked to study chart question 12/91
Approved for submission to Standing Committee
10/92
Approved by Standing Committee for publication
to bench and bar 12/92 :
Approved for resubmission to Standing Committee
4/93
Approved by Standing Committee for submission
to Judicial Conference 6/93
Approved by Judicial Conference 9/93
Forwarded to Congress by Supreme Court 4/94
Effective 12/1/94

Mr. Kopp asked to prepare memo 12/91

Held over 10/92

Subcommittee appointed 4/93

Approved in substance; subcommittee to
prepare new draft 9/93.

Approved for submission to Standing Committee
4/94

Approved by Standing Committee for publication
6/94 .

Published 9/94
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FRAP Item Proposal Source Current Status |
92-4 Amendment of Rule 35 to include Solicitor General Starr Subcommittee consisting of Judges Logan and
intercircuit conflict as ground for Williams and Mr. Kopp to consult with
secking in banc. - Reporter
: S S T Report from FJC pending 1/93

On hold pending views of Solicitor General 4/93
Approved in substance; subcommittee to

prepare new draft 9/93
= - Discussion of new draft postponed until fall
meeting 4/94
Draft approved 10/94 to be submitted to Style
‘ Subcommittee
925 Amendment of. Nz_a 25re Bomn Advisory Comraittee -~ - Approved for submission to Standing Committee
expeditious form-:% ; except =~ 4/93
special delivery”. - Approved by Standing Committee for publication
‘ e T to bench and bar 6/93
Published 11/93

Advisory Committee approved new draft for
submission to Standing OoBB-:ao for
republication 4/94 - .
- Approved by Standing Committee mon republication
T Published 9/94

92-8 Amendment of Rule 38 re: Alan B. Morrison, Esq. Subcommittee appointed to monitor; no need for
1) defining "frivolous™; = = - action at this time 4/93
2) whether 3%08&&& m»__m on En Subcommittee reported; new chair to be approved
n__aa or Ea 283&.. s 10/94
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93-2

93-3

93-5

93-10

93-11

Amend Rule 8(c) re: ' cross-refefence
to Crim. R. 38,

Amend Rule 41 re: -7-day period for ~
issuance of Bgnwma, ) :

Fe s o i SEemsr i paesgts

RS EE AT E

Amend Rule 41 re:- _anmz_ om Emn mcn

~ stay of mandate.”

Amend Rule 26.1 to ._ouoa use o». nnnB
*affiliate."

Aifiend Rule 41°7& effective date. of
mandate,

Applicability of Rule 26.1 to trade assoc.

Rule- wnaﬁ_:Em u.&.@ 8 Q&B.n ._3#

Amend Rule 26(c) re: length of time
for responding when service is by mail.

Department of Justice

Advisory Committee

Advisory Committee

Mr. Joseph Spaniol

Solicitor Generz. Days

Advisory Commiittee

Hon. E. Peterson (Sup. Ct. OR)

Standing Committee

i I e N o B e T ST i B o

enl al

Approved for submission to Standing Committee

4/93

Approved by Standing Committee for publication
6/93

Published 11/93

Approved for resubmission to Standing Committee
4/94

Approved by Standing Committee for submission
to Judicial Conference 6/94

Approved by Judicial Conference 9/94

Unmnwuﬁoéas\fnovo m.ugzom Sma._o
Subcommittee -

Draft approved 10/94 to be submitted to Style
Subcommittee

Draft approved 10/94 to be submitted to Style
Subcommittee

Draft approved-10/94 to be m__wB_:& to Style
Subcoramittee

No further action deemed appropriate 10/94

No further action deemed appropriate S\ma,

No further action deemed appropriate 10/94
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November 22, 1994

To: Honorable Alicemarie H. Stotler, Chair, and
Members of the Standing Committee on Rules
of Practice and Procedure

From: Honorable Ralph K. Winter, Chair
Advisory Committee on Evidence Rules

The Advisory Committee on Evidence Rules submits the
following items to the Standing Committee on Rules:

I. Proposals Concerning Amendments to Federal Rules of Evidence
404 and 405 as Alternatives to Rules 413, 414, and 415 as

Promulgated by the Congress.

The Advisory Committee adopted recommendations regarding
amendments to Federal Rules of Evidence 404 and 405 pursuant to
Section 320935 of the Violent Crime Control and Law Enforcement
Act of 1994. The Advisory Committee requests that the Standing
Committee recommend to the Judicial Conference that these

proposals be submitted to the Congress pursuant to Section
320935.

II. A Resolution Concerning Rules 413, 414, and 415.

The Advisory Committee adopted a resolution stating its
views on Rules 413, 414, and 415. The Advisory Committee

requests that this resolution be submitted to the Judicial
Conference with Item I.

ITI. Proposed Amendments to the Rules of Evidence.

The Advisory Committee has proposed amendments to the
Federal Rules of Evidence 103 and 407. The Advisory Committee
requests the Standing Committee’s approval of these amendments
for publication and comment.



Hon. Alicemarie H. Stotler, Chair
November 22, 1994
Page Two

IV. Tentative Decision Not To Amend.

The Advisory Committee has tentatively decided not to
propose amendments to the following Rules of Evidence and asks
the Standing Committee to submit these tentative decisions for
publication and comment:

Rule 406. Habit; Routine Practice

Rule 605. Competency of a Judge as Witness.

Rule 606, Compétency of a Juror as Witness.

The Advisory Committee requests that the Standing Committee

submit for publication and comment these tentative decisions,

utilizing the same procedure followed at the last Standing
Committee meeting.

r"\

e
¢

}

A

]

[
L

.

)

)

]

g
| S

)

]

e

(N N A B B |

£ )



R e LE e T

L. RALPH MECHAM
DIRECTOR

CLARENCE A. LEE. JR.
ASSOCIATE DIRECTOR

ADMINISTRATIVE OFFICE OF THE ,
UNITED STATES COURTS JOHN K. RABIEJ

CHIEF, RULES COMMITTEE

SUPPORT O
WASHINGTON, D.C. 20544 FFICE

December 2, 1994

MEMORANDUM TO STANDING COMMITTEE

SUBJECT: Materials on Item I Dealing with Evidence Rules 413-415

Item I

1.

Attachments

contains the following materials:

Proposed amendments to Evidence Rules 404 and 405 recommended by
the Advisory Committee on Evidence Rules as an alternative to new
Evidence Rules 413-415.

Correspondence from the committee’s chair inviting public comment on
new Evidence Rules 413-415, including a copy of the new rules. The
invitation was sent to the courts, 900 professors of evidence law,
publishers of legal periodicals, 40 women rights organizations, and 1,000
other interested individuals and organizations.

A chart summarizing the comments received from the public on Evidence
Rules 413-415. '

Correspondence from the Advisory Committees on Civil and Criminal
Rules regarding Evidence Rules 413-415.

T KR,

John K. Rabiej -

J
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[Add to Rule 404 (a)]

(4) Character in sexual misconduct cases. If otherwise
admissible under these rules, in a criminal case in which
the accused is charged with sexual assault or child
molestation, or in a civil case in which a claim is
predicated on a party’s alleged commission of sexual assault
or child molestation, evidence of another act of sexual
assault or child molestation, or evidence to rebut such
proof or inference therefrom.

(a) Ih weighing the pfobative value of such

evidence, the court, as part of its rule 403

determination, may consider:

(i) pfoiimity in time to the charged or
predicate misconduct;
(ii) similarity to the charged or predicate
misconduct; | |
(iii) frequency of the other acts:
(iv) surrounding circumstancés;
(v) relevant intervening events; and
(vi) 6tﬁe: relevantisimilarities‘or
differences.

(B) In a qriminal case in which the prosecution
intends to offer evidence pufsuant to this subdivision,
it must disclose the evidence, including statements of

witnesses or a summary of the substance of any
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1 testimony, at a reasonable time in advance of trial, or

2 during trial if the court excuses pretrial notice on

3 ( good cause shown.

4 (C) For purposes of this subdivision,

5 (1) “sexual‘assaﬁlt" means conduct of the

6 type proscribed byréhaptér 109A of title 18,

7 Unite@(§tatesVCg§§,,or conduct that involved

8 deriviné sexual pleasure or gratification

9 from the infliction of death, bodily injury,
10 or physical pain on another person
11 irrespective of the age of the victim, or an
i2 attempt or conspiracy to engage in either
13 type of conduct, regardless of whether that
14 conduct would have subjected the actor to
15 federal jurisdiction.
16 (ii) "child molestation" means conduct of the
17 type proscribed by Chapter 110 of Title 18,
18 United States Code, or conduct, committed in
19 relation to a child below the age of 14
20 years, either of the type proscribed by
21 chapter 109A of title 18, United States Code,
22 or that involved deriving sexual pleasure or
23 gratification from the infliction of death,
24 bodily injury, or physical pain on another
25 person or an attempt or conspiracy to engage
26

in any of these types of conduct, regardless



of whether‘that conduct would have subjected
the actor to federal jurisdiction.
(b) Other crimes, wrongs, or acts. - Evidence of other
crimes, wrongs, or.agts is not admiss;ple to prove the character
of a person in order to show action in conformity therewith

except as provided in subdivision (a). . .
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Note to Rule 404(a) (4)

The Committee has redrafted Rules 413, 414 and 415 which the
Violent Crime Control and Law Enforcement Act of 1994
conditionally added to the Federal Rules of Evidence.® These
modifications do not change the substance of the congressional
enactment. The changes were made in order to integrate the
provisions both substantively and stylistically with the existing
Rules of Evidence; to illuminate the intent expressed by the
principal drafters of the measure; to clarify drafting
ambiguities that might necessitate considerable judicial
attention if they remained unresolved; and to eliminate possible
constitutional infirmities.

The Committee placed the new provisions in Rule 404 because
this rule governs the admissibility of character evidence. The
congressional enactment constitutes a new exception to the
general rule stated in subdivision (a). The Committee also
combined the three separate rules proposed by Congress into one
subdivision (a) (4) in accordance with the rules’ customary

practice of treating criminal and civil issues jointly. An

- amendment to Rule 405 has been added because the authorization of

a new form of character evidence in this rule has an impact on -
methods of proving character that were not explicitly addressed
by Congress. The stylistic changes are self-evident. They are

particularly noticeable in the definition section in subdivision

*

Congress provided that the rules would take effect unless
within a specified time period the Judicial Conference made
recommendations to amend the rules that Congress enacted.

1




(a) (4) (C) in which the Committee eliminated, without any change
in meaning, graphic details of sexual acts.

The Committee added language that explicitly provides that
evidence under this subdivision must satisfy other rules of
evidence such as the hearsay rules in Article VIII and the expert
testimony rules in Article VII. Although principal sponsors of
the legislation had stated that they intended other evidentiary
rules to apply, the Committee believes that the opening phrase of
the new subdivision "if otherwise admissible under these rules"
is needed to clarify the relationship between subdivision(a) (4)
and other evidentiary provisions.

The Committee also expressly made subdivision (a) (4) subject
to Rule 403 balancing in accordance with the repeatedly stated
objectives of the legislation’s sponsors with which
representatives of the Justice Department expressed agreement.
Many commentators on Rules 413-415 had objected that Rule 403’s
applicabilify was obscured by the actual language employed.

In addition to clarifying the drafters’ intent, an explicit
reference to Rule 403 may be essential to insulate the rule
against constitutional challenge. Constitutional concerns also
led the Committee to acknowledge specifically the opposing
party’s right to offer in rebuttal character evidence that the
rules would otherwise bar, including evidence of a third person’s
prior acts of sexual misconduct offered to prove that the third
person rather than the party committed the acts in issue.

In order to minimize the need for extensive and time-
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consuming judicial interpretation, the Committee‘listed féétbrs
that a court may consider in discharging Rule 403 baléncing.
Proximity in time is taken into account in a related rule. See
Rule 609(b). Similarity, frequency and surroundingﬂciréumstances
have long been considered by courts in handling other criﬁeé
evidence pursuant to Rule 404 (b). Relevant intérvening évents,
such as extensive medicalﬁggeatmenpkggwthe accused between the
time of the prior proffered act and“fhe charged act,umay affect
the strength of the propensity inference for which the evidence
is offered. The final factor -- "other relevant similarities or
differences" -- is added in recognition of the endless variety‘of
circumstances that confront a trial court in rulings on
admissibility. Although subdivison (4) (A) explicitly refers to
factors that bear on probative value, this enumeration does nbt
eliminate a judge’s responsibility to take into account the other
factors mentioned in Rule 403 itself -- "the danger of unfair
prejudice, confusion of the issues, . . . misleading the jury,

- + .« undue delay, waste of time, or needless presentation of
cumulative evidence." In addition, the Advisory Committee Note to
Rule 403 reminds judges that "The availability of other means of
proof may also be an appropriate factor."

The Committee altered slightly the notice provision in
criminal cases. Providing the trial court with sbme discretion to
excuse pretrial notice was thought preferable to the inflexible
15-day rule provided in Rules 414 and 415. Furthermore, the

formulation is identical to that contained in the 1991 amendment




to Rule‘404(b) so that no confusion will result from having two
somewhat different notice provisions in the same rule. The

Commiﬁtee eliminated4the notice provision‘for civil cases stated
in Rule 415 because 1t dld not belleve that Congress intended to
alter the usual time table for disclosure and discovery:provided

by the Federal Rules of ClVll Procedure.

The deflnltlon sectlon was simplified with no change in
meaning. The reference to "the law of a State" was eliminated as
unnecessarily confusing and restrictive. Conduct committed
outside the Uni@ed States ought equally to be eligible for
admission. Evi&ence offered‘pursuant to subdivison (a) (4) must
relate to a form of conduct proscribed by either chapter 109A or

110 of title 18, United States Code, regardless of whether the

actor was subject to federal jurisdiction.
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Rule 405

[(Add to first sentence in Rule 405(a)])

except as provided in subdivision (c) of this rule.

[Add]

(c) Proof in sexual misconduct cases. In a case in which

evidence is offered pursuant to rule 404 (a) (4), proof may be made

by specific instances of conduct, testimony as to reputation or

testimony. in the form of an opinion, except that the prosecution

or claimant may offer reputation or opinion testimdnv only after

the opposing party has offered such testimony.




Note to Rule 405(c)

The addition of a new‘subd;vision (a) (4) to Rule 404
necessitates adding a new subdivision (c) to Rule 405 to govern
methods of proof. Congg§§sNclear1y intended\no change in the
preexisting law that precludes the prosecution or a claimant from
offering reputation or opinion testimony in its case in chief to
prove that the opposing party acted in conformity with character.
When eyidence is admissible pursuant to Rule 404(a)(4); the
proponents proof must consist of specific instances of conduct.
The opposing party, howeyer, is free to respond with reputation
or opiniqn testimony (including expert testimony if otherwise.
admissible) as well as evidence of specific instances. In a
criminal case, the admissibility of reputation or opinion-
testimohy would, in any event, be authorized by Rule 404 (a) (1).
The extension to civil cases is essential in order to provide the
opponent with an adequate opportunity to refute allegations about
a character for sexual misconduct. Once the opposing party
offers reputation or opinion testimony, however, the prosecution

or claimant may counter using such methods of proof.
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COMMITTEE ON RULES OF PRACTICE AND PROCEDURE
OF THE
JUDICIAL CONFERENCE OF THE UNITED STATES
WASHINGTON, D.C. 20544

ALICEMARIE H. STOTLER CHAIRS OF ADVISORY COMMITTEES
CHAIR

JAMES K. LOGAN

APPELLATE RULES
PETER G. McCABE .

SECRETARY

PAUL MANNES
BANKRUPTCY RULES

September 9, 1994 PATRICK E. HIGGINBOTHAM

D. LOWELL JENSEN
CRIMINAL RULES

RALPH K. WINTER, JR.
EVIDENCE RULES

TO THE BENCH, BAR, AND PUBLIC

The House of Representatives and the Senate have passed H.R.3355, the Violent
Crime Control and Law Enforcement Act of 1994. The President is expected to sign
the bill soon. Section 320985 of the Act adds three new Evidence Rules 413-415, which
would make evidence of a defendant’s past similar acts admissible in a civil and a

criminal case involving sexual assault or child molestation offense. A copy of the rules
is attached.

The Judicial Conference’s Advisory Committee on
October 17-18, 1994, in Washington, D.C., and it will
making its recommendations, th

Evidence Rules will meet on

All communications on these rules should be addressed to:

Secretary of the Committee on Rules of Practice and Procedure
Administrative Office of the United States Courts
Washington, D.C. 20544,

Ralph K. Winter, Jr.
Chair, Advisory Committee on
Evidence Rules
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SEC. 320935 ADMISSIBILITY OF EVIDENCE OF SIMILAR CRIMES IN SEX
OFFENSE CASES. |
(a) The Federal Rules of Evidence are amended by adding after
Rule 412 the following new rules:

“Rule 41% Evidence of Similar Crimes in Sexual Assault
ases :

“la) In a criminal case in which the defendant is accused of an
offense of sexual assault, evidence of the defendant’s commission of
another offense or offenses of sexual assault is admissible, and may
be considered for its bearing on any matter to which it is relevant.

“M) In a case in which the Government intends to offer evidence
under this rule, the attorney for the Government shall disclose the
evidence to the defendant, including statements of witnesses or a
summary of the substance of any testimony that is expected to be of-
fered, at least fifieen days before the scheduled date of trial or at
such later time as the court may allow for good cause.

“c) This rule shall not be construed to limit the admission or
consideration of evidence under any other rule.

“(d) For purposes of this rule and Rule 415, “offense of sexual
assault” means a crime under Federal law or the law of a State (as
de{ingd in section 513 of title 18, United States Code) that in-
volved—

“(1) any conduct proscribed by chapter 109A of title 18,
United States Code;

“(2) contact, without consent, between any part of the de-
fendant’s body or an object and the genitals or anus of another
person; |
“(3) contact, without consent, between the genitals or anus
of the defendant and any part of another person’s body;

“(4) deriving sexual pleasure or gratification from the in-
fliction of death, bodily injury, or physical pain on another per-
son; or ‘ |
“(5) an attempt or conspiracy to engage in conduct de-
scribed in paragraph (1)<4). ’

“Rule 414(..: Evidence of Similar Crimes in Child Molestation
ases

“(a) In @ criminal case in which the defendant is accused of an
offense of child molestation, evidence of the defendant’s commission
of another offense or offenses of child molestation is admissible, and
may be considered for its bearing on any matter to which it is rel-
evant. .

“M) In a case in which the Government intends to offer evidence
under this rule, the attorney for the Government shall disclose the

- evidence to the defendant, including statements of witnesses or a

summary of the substance of any testimony that is expected to be of-

fered, at least fificen days before the scheduled date of trial or at

such later time as the court may allow for good cause.
“lc) This rule shall not be construed to limit the admission or

consideration of evidence under any other rule.

“(d) For purposes of this rule and Rule 415, “child” means a

person below the age of fourteen, and “offense cl)[ child molestation”
means a crime under Federal law or the law o

in section 513 of title 18, United States Code) that involved—

a State (as defined

“(1) any conduct proscribed by chapter 109A of title 18,
United States Code, that was committed in relation to a child;

“(2) any conduct proscribed by chapter 110 of title 18, Unit-
ed States Code:




“(3) contact between any part of the defendant’s body or an
object and the genitals or anus of a child; : |
“(4) contact between the genitals or anus of the defendant
and any part of the body of a child; .
“(5) deriving sexual pleasure or gratification from the in-
fliction of death, bodily injury, or physical pain on a child; or
“(6) an attempt or conspiracy to engage in conduct de-
scribed in paragraphs ()(5). . o R
“Rule 415, Evidence. of Similar Acts in Civil Cases Concern-

. ing Sexual Assault or Child Molestation

“(a) In'a civil case in' which-a claim. for damages or other relief
Is predicated on a party’s alleged commission of conduct constitut-
ing an offense of sexual assault, or, child molestation, evidence of
that party’s'commiss of another offense or offenses of sexual as-
sault or child molestation is. admissible and may be considered as
provided in'Rule 413 and Rule 414 of these rules.

“(b) A party who intends to offer evidence under this Rule shall
disclose the evidence against whom it will be offered,
including statements o pitnesses,or.a summary of the substance of
any testimony that is expected to be offered, at least fifteen days be-
fore the scheduled date of trial.or at suck later time as the court
may allow for good cause. '~ ‘ '

“lc) This rule shall not be construed to limit the admission or
consideration of evidence under any other rule.” -

(b) IMPLEMENTATION.—The amendments made by subsection (a)
shall become effective pursuant to subsection (d).

(¢) RECOMMENDATIONS BY JUDICIAL CONFERENCE.—Not later
than 150 days after the date of enactment of this Act, the Judicial

Conference of the United States shall transmit to Congress a report
containing recommendations for amending the Federal Rules of Evi-
dence as they affect the admission of evidence of a defendant’s prior
sexual assault or child molestation crimes in cases involvi sexual
assault and child molestation. The Rules Enabling Act shall not
apply to the recommendations made by the Judicial Conference pur-
suant to this section.
(d) CONGRESSIONAL ACTION.— '

(1) If the recommendations described in subsection (c) are
the same as the amendments made by subsection (a) then the
amendments made by subsection (a) shall become effective 30
days after the transmittal of the recommendations. =

(2) If the recommendations described in subséction (c) are
different than the amendments made by subsection (a), the
amendments made by subsection (a) shall become effective 150
days after the transmittal of the recommendations unless other-
wise provided by law. S

3) If the Judicial Conference fails to comply with sub-
section (c), the amendments made by subsection (a) shall be-
come effective 150'.days after the date the recommendations

- were due under subsection (c) unless otherwise provided by law.

(e) APPLICATION.—The amendments. -made by subsection (a)

shall apply to proceedings commenced on or after the effective date
of such amendments. = - L 3
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SUMMARY OF COMMENTS ON NEW EVIDENCE RULES 413-415

LAWYERS*
PROFESSORS OF

' EVIDENCE LAW*

JUDGES*
OTHERS

SUBTOTALS

OPPOSE SUPPORT

NEUTRAL/
RECOMMEND
MODIFICATIONS

-1-

-7.-
-9-
-0-

-17-

ORGANIZATIONS:

NATIONAL
LOCAL
SUBTOTALS

TOTALS

*Includes all individual signatories.

.18 -

(Prepared by Rules Committee Support Office,
Administrative Office of the United States Courts)



REASONS FOR OPPOSITION TO EVIDENCE RULES 413-415

LAWYERS
Circumvents
Rules Enabling
Act -1 -
Constitutional
Concerns -2 -
Insufficient
Data on
Propensity -0 -
Unfair -9 -
Unnecessary -2 -
Impact on
Native
Americans - 3 -
Drafting .
Problems -2 -

PROFESSORS JUDGES ORGANIZATIONS TOTALS

- 47 =~
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RESOLUTION ON RULES 413-415



Suqgested Lanquaqge for Transmittal Statement for Rule 404
(Broun Draft #2) ‘ :

The attached suggested rule represents the Committee’s attempt
to draft a rule that would more effectively carry out the policies
embodied in Rules 413-415, as expressed by supporters of those
rules, while at the same time providing essential integration with
the existing Federal Rules of Evidence.

. This Committee had earlier expressed the opinion that the
changes now encompassed in these rules were not warranted. Our
initial response was reinforced by comments from the overwhelming
majority of the large number of lawyers, judges and law professors
responding to Rules 413-415. We believe, with these commentators,
that the existing Rules of Evidence are adequate to deal with the
concerns expressed by members of Congress. Furthermore, we are
concerned that the enacted rules may work to diminish significantly
the policies established by 1long standing rules and case law
guarding against undue prejudice to persons accused in criminal
cases and parties in civil cases. |

. We do not believe that it is our role to prepare alternative
rules that dilute the policies articulated by Congress. Instead,
we have attempted to draft a rule that would both correct
ambiguities and possible constitutional infirmities identified by

the commentators in Rules 413-415 and remain consistent with
Congressional intent. '

We ufge Congress to reconsider its decision on the policy

questions. If it does not do so, we recommend that our alternative
be adopted.
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‘Draft Minutes : : ‘ 23
Civil Rules Advisory Committee
October 20 and 21, 1994

‘acceptance of settlement offers, and perhaps to smoke out earlier
offers. Results are mixed on the question whether such a rule may

- moderate demands or, once an offer is made, encourage the offeror

to "dig in" and resist further settlement efforts in hopes of
winning sanctions based on the offer. And there is a possible
"high-ball" effect that encourages defendants to settle for more,
just as there may be a "low-ball" effect that encourages plaintiffs

to settle for less.

| John Frank reminded the Committee of the reactions that met
the effortes in' 1983 and 1984 to increase Rule 68 sanctions. At the
time, he had feared that efforts to pursue those proposals further
might meet such protest as to bring down the Enabling Act itself.

'He also noted that there are other means of encouraging settlement,

and imposing sanctions, that involve less gamesmanship and more

neutral control. '"Michigan mediation," which was recognized as a
form' of court-annexed arbitration with fee-shifting consequences

for .a rejecting party who fails to do .almost as well .as . the
mediation award, was described. The view was expressed that this
‘and 6ﬁheqwalternate;qispute‘resolution%techniques:have;made=Rule 68
antique in comparison. | o

. ., Some members of the Committee suggested that the best approach
would be to rescind Rule 68. It might work well between litigants
of equal sophistication and resources, but it is not fair in other
cases, even 'if it is made two-way. A motion to abrogate Rule 68
was made and seconded twice. Brief discussion suggested that there
was support' for this. view, but also support for an attempt to
provide more effective sanctions in a'form less complicated than
the present,draft. - ‘

Alfred Cortese noted that Rule 68 has been "studied to death."
An ABA committee looked at it but could not reach any consensus.
Most lawyers are adamantly opposed to fee-shifting sanctions.

After further discussion, it was concluded that the time has
not come for final decisions on Rule 68. It has significant effect
in actions brought, under attorney fee-shifting statutes that
characterize fees as costs. Repeal would have a correspondingly

significant effect on such litigation.. Even if the present rule
seemé‘hurtful}athereﬁshould be a better idea of the consequeénces of
repeal. It was agréed that the motion to repeal would be carried
to the next meeting, or until such .time as there is' additional
information to help appraise the effects of the present rule or the
success of various alternative state practices.

Evidence Rules 415}~W4ﬁ5f1

New‘Evidence Ruiéé 413‘to‘415:w§re enacted as part of the -
Violent Crime Control and Law Enforcement Act of 1994. These Rules




Draft Minutes 24
Civil Rules Advisory Committee
October 20 and 21, 1994

take effect 180 days after the bill was 51gned unless the Judicial
Conference recommends alternative prov:.s:Lons to Congress within 150
days after signing. = The deadline is February 10, 1995. The
Evidence Rules Commlttee has recommended alternatlve provisions;
its deliberations were" summarized.  The Crlmlnal Rules Committee
has reviewed the Evidence Rules Commlttee recommendatlons and ‘has
voted to support them.; Co ‘

It'was further noted that the author of the prOVlSlonS enacted
by Congress apparently thought that a Rule 403 balancing test
applies "to  the decls;on ‘whether to, admlt. ev1dence apparently‘
admlSSlble under the new rules. There is hlstory to  support this

. B “Lplaln language of the Rules shows that. they were not
drafted to ‘% hat they 1ntended to say. The Evrdence Rules

‘ g? lternatiyve
nce Rule 404(a)(4).‘ The approach‘taken was
tlng to reflect CongreSSLOnal intent, not

‘Wf”is approach
Tpurpose ‘of provldmng 150 days
. Ju “recommendat;ons was to. seek
irafting: st ggestuons,ogot ‘comment on.thefw;sdomgq‘ cho;ces made
by Congress. L o ‘

al Conferenc

Substantial dlscomfort.was expressed with the substance of the
Congressional ' provisions. It was urged that this Committee should
draft an alternative provision that ‘would hew as close as poss;ble
to the views that have been expressed repeatedly in recent years by
Judicial Conference committees, substantlally dlfferent from the
provisions adopted by Congress. A "mere hortatory response" would
be lost without a trace in the echoes of hlstory. An alternative
draft would at least give the Standing Commlttee an alternative to
consider if it should decide to take a more aggressrve stance than
thattadopted by the" Ev;dence Rules Comm:.ttee°

These sentiments were met by concerns that although the
substance of the CongresSLonal approach leaves much to be desired,
the views of Judicial Conference committees have been made clear to
Congress. Vigorous efforts were made to advance these views' durlng
the legislative process, without sighificant success. Rejectlon of
these views was partlcularly clear with respect to the argument
that‘"other crimes": evrdence should ‘be* ‘limited to cases of actual
conv1ctlons. To. engage in & process of competlng”WLth the' vadence
Rules Commlttee draft mlght s1mply v1tuate the effectlveness of any
response by the Standlng Commlttee.‘ ‘

; [

At the concluslon of ‘this dlscuSSLOn, "the sense of the
Committee was that the Commlttee should support the conclusions of
the Evidence and Crlmlnal ‘Rules Commlttees that as narrow an
approach as possible should be taken in attemptlng to improve the
draftlng of the Rules adopted by Congre s.~*Thls support should be
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Draft Minutes 25
Civil Rules Advisory Committee
October 20 and 21, 1994

conveyed to the Standing Committee.
Next Meetings

The next two meetings of the Committee were set. One will be
in Philadelphia on Thursday and Friday, February 16 and 17, 199s5.
The agenda for this meeting will focus solely on Rule 23. Several
experienced class-action litigators and a few scholars will be
invited to describe their experiences and thoughts for the
Committee. The following meeting will be in New York.on April 20
to 22, 1995. This meeting will be held in sequence with the mass
tort symposium of the Institute for Judicial Administration at New
York University. It is hoped that members of the Committee will be

able to attend the symposium as another element in the continuing
study of Rule 23.

Respectfully submitted,

Edward H. Cooper, Reporter
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October 1994 Minutes 8
Advisory Committee on Criminal Rules

I Rule 10, Arraignment; Proposal to Consider Amendment.

Judge Crigler suggested that the Committee consider an amendment to Rule 10
which would provide that a guilty plea may be entered at an arraignment. The Reporter
indicated that he would contact Judge Crigler about possibly placing the issue on the
agenda for the Spring 1995 meeting.

VII. RULES AND PROJECTS PENDING BEFORE THE STANDING
COMMITTEE AND JUDICIAL CONFERENCE.

A. Local Rules Project for Criminal Cases.

Professor Coquillette gave a full report on the background of the local rules
project, which had originally focused on civil cases. He noted that with the cooperation of
the Committee, he and Mary Squires had continued the project in order to study local
rules governing the trial of criminal cases. He noted that the main complaint with regard
to local rules was from practitioners that out-of-state lawyers may be able to quickly
locate the pertinent rule. To that end, the project would focus on the possibility of
uniform number among the districts. The second point, he added, is that the project
would assist the district courts in reviewing their own rules and how they related to the
national rules. Following a brief discussion about what if any steps could be taken if it
appeared that a local rule was in conflict with the national rule, Professor Coquillette
indicated that the project would be coordinated with the Committee.

B. The 1994 Crime Bill

Mr. Rabiej briefly noted several statutory changes which had resulted from the
Crime Bill.. First, a typographical error in Rule 46 had been remedied as a part of the bill.
Second, Title 18 had been amended to with regard to presentence reports in death penalty
cases. And finally, Title 18 was amended to reflect that in capital cases, the government is
required to disclose the names ofits witnesses to the defense three days before trial unless
it can show by a preponderance of the evidence that doing so would endanger the witness.

VIII. EVIDENCE RULES UNDER CONSIDERATION:
RULES 413, 414 & 415

Judge Jensen and the Reporter provided a brief overview of recent
Congressional promulgation of Federal Rules of Evidence 413, 414, and 415 which
address the admissibility of propensity character evidence. They noted that those
evidence rules are being considered by the Evidence Advisory Committee at an
upcoming meeting and that the Committee’s position or comments on the proposals
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Advisory Committee on Criminal Rules

‘might be helpful. Professor Saltzburg was connected through telephone conference
call to the Committee and offered additional background discussion on the issue.
During the ensuing discussion the Committee considered the rules promulgated by
Congress as part of the Crime Bill, and memos from Professors Margaret Berger and
Steve Saltzburg concerning, possxble changes to Congress’ version of the rules. The
Reporter suggested that rather than endorse any particular language or draft, the
Committee might instead address specific policy issues and transmit its views to the

Evidence Committee and indicate a willingness to assist that Commlttee in any way it
felt appropriate.

A. Rules Enabling Act Process.

Before addressing the specifics of the evidence rules, the Committee, at the
suggestion of Professor Coquillette, noted its deep concern over the last minute
addition of key evidence rules which will in effect drastically change the rules
governing the admissibility of other offense, or extrinsic act, evidence -- a controversial
and complicated topic in its own right. There was a general consensus that the
Congress should be apprised of that concern and the need for initial input from the
Judicial Conference before such rules-are promulgated. The Committee was convinced
that the Rules Enabling Act process is sound and that it insures that a broad CTOSS-
section of view points and suggestions will be heard on proposed amendments.

B. The Need for Rules Gévefning Propensity Evidence.

Several members of the Committee also expressed the view that Rule of
Evidence 404(b) provides an adequate vehicle for introducing other offense evidence
against a criminal defendant. Given the sensitive nature of this evidence, and the
special dangers attending such information in a criminal trial, several members
seriouSly questioned whether Rules 413-415 are worth the danger of convicting a
defendant for his past, as opposed to charged, behavior. The Reporter noted that
similar rules were before Congress in 1991 and at that time the Criminal Rules
Committee voted by a margin of 8 to 1 to oppose such amendments. Judge Dowd
moved that the Committee oppose the adoption of the rules. Judge Davis seconded the
motion which carried by a vote of 8 to, 1.

C. The Need for Three Separate Rules; Cross-Over Evidence.

Judge Marovich moved that the three other offense evidence rules adopted by
Congress be combined into one rule which would be applicable in both civil and
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Advisory Committce on Criminal Rules

criminal cases. The motion was seconded by Judge Smith passed by a vote of 8 to 0
with one abstention. The Committee believed that so combining the rules would make
it easier for practitioners and courts to locate and apply the applicable provision or rule.
The Reporter suggested that because the rules deal with the admissibility of other
offenses or extrinsic acts, it might be advisable to include the new provisions in Rule
404, which already deals with that topic, as exceptions to the general rule that extrinsic
act evidence is not adnxissible to prove circumstantially that a person acted in
conformity with those previous acts and thus committed the charged offense.

In addressing the question of whether the three rules should be combined, the
Committee also noted some ambiguity on whether there could be any cross-over of
other offense evidence from sexual assault cases to child molestation cases. That is,
could the prosecution in a rape case offer evidence that on prior occasions the
defendant had committed acts of child molestation or vice versa? The Committee
expressed doubt whether there is justification for any cross-over offense propensity
evidence and recommended that that particular issue should be addressed in any
proposed alternatives to the Congressional versions of the rules.

E. Balancing Test.

Upon motion by Judge Marovich (seconded by Judge Crigler), the Committee
voted 7 to 2 to recommend that no new balancing test be adopted for other offense
evidence fegarding sexual propensities. During the discussion, it was suggested that
perhaps the evidence should be admissible only if the probative value of the evidence
outweighed the prejudicial dangers. Although the Committee was concerned about the
special dangers presented by the evidence, in the end it concluded that the balancing
test in Rule 403 would suffice. In this regard, the Committee noted that any redraft

should make it clear that the admissibility of any proffered evidence under the new rule
must be subject to Rule 403 analysis by the court.

F. Burden of Proof.

The Committee next considered the question of whether any particular or
different balancing test should be placed on the admissibility of a defendant’s prior acts
of sexual misconduct where there has been no conviction. Following a discussion of
the current rules applicable to admitting a defendant’s prior acts under Rule 404(b),
Judge Davis moved that the prosecution be required to prove by clear and convincing
evidence in a Rule 104 proceeding that the alleged act occurred before the evidence




October 1994 Minutes 1
Advisory Committee on Criminal Rules

could be submitted to the jury. The motion was seconded by Judge Dowd and passed
by a vote of 6 to 3.

G. Notice Provision.

The Congressional version of Rules 413-415 include notice provisions which
require the prosecution to inform the defense of its intent to introduce extrinsic act
evidence. During the discussion, the Committee considered the issue of whether such
notice should be dovetailed with Rule of Criminal Procedure 16 or adopt the more
generalized notice provision in Rule 404(b). Judge Crow moved that the 404(b) notice
provision be adopted as a recommended notice provision. The motion was seconded by
Marovich and failed by a vote of 3 to 5, with one abstention. Judge Dowd then moved
that the notice provisions remain as they appear in the Congressional version of the

rules. That motion, which was seconded by Judge Davis, passed by a vote of 8 to 0,
with one abstention.

H. Requirement that Sexual Act Resulted in a Conviction.

The suggestion was made during the Committee’s discussion that to be
admissible under the proposed rules, the defendant’s prior sexual conduct must have
resulted in a conviction. Several members noted that Rule 404(b) permits non-
conviction evidence. Ms. Harkenrider moved that the proposed rules should not be-

limited to prior convictions. Judge Crow seconded the motion, which carried by a vote
of 7 to 2.

I. Timing Requirement.

Finally, the Committee discussed the question of whether any particular
provision should be made for remote sexual conduct, in a manner currently noted in
Rule of Evidence 609 for remote convictions. The Committee believed that the
balancing test in Rule 403 would adequately cover the court’s consideration of prior
sexual misconduct. Judge Marovich moved that no specific time limits be established

and Judge Crow seconded the motion. It passed by a margin of 7 to 1, with one
abstention.
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DRAFT

Honorable Newt Gingrich
Speaker of the House of Representatives
Washington, D.C. 20515

Dear Mr. Speaker: j

By direction of the Judicial Conference of the United States, I am hjonored to
transmit to you a report containing recommendations regarding the admiSSﬂOIl of
character evidence in certain cases under the Federal Rules of Evidence. \

|

This report is submitted to Congress in accordance with section 320935 of the

Violent Crime Control and Law Enforcement Act of 1994, Pub. L. No. 103(322

(September 13, 1994). The section adds new Evidence Rules 413, 414, and 415 to the
Federal Rules of Evidence.

|
|
|

The Act defers the effective date of new Evidence Rules 413-415 unti February
10, 1995 pending a report from the Judicial Conference. Under the Act the effective
date is delayed for an additional 150 days after transmittal of the Conference report, if
the Conference makes alternative recommendations to the new rules, The |
recommendations in the report are different from the Act’s new rules. Acc rdingly,
Rules 413-415 will take effect 150 days after the transmittal of this report, unless
Congress adopts the alternative recommendations or provides otherwise by law.

Sincerely, |

|
|
L. Ralph Mecham |
Secretary |
|
|
|
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REPORT OF THE JUDICIAL CONFERENCE
OF THE UNITED STATES
ON THE
ADMISSION OF CHARACTER EVIDENCE
IN
CERTAIN SEXUAL MISCONDUCT CASES

DRAFT

February 1995

Submitted to the Congress in accordance with section 320935
of the
Violent Crime Control and Law Enforcement Act of 1994
(Pub. L. No. 103-322)




REPORT OF THE JUDICIAL CONFERENCE OF THE UNITED STATES
ON THE
ADMISSION OF CHARACTER EVIDENCE
IN
CERTAIN SEXUAL MISCONDUCT CASES

 February 1995

L INTRODUCTION

This report is transmitted to Congress in accordance with the Violent Crime
Control and Law Enforcement Act of 1994, Pub. L. No. 103-322 (September 13, 1994).
Section 320935 of the Act requires the Judicial Conference of the United States within
150 days (February 10, 1995) to submit "a report containing recommendations for
amending the Federal Rules of Evidence as they affect the admission of evidence of a
defendant’s prior sexual assault or child molestation crimes in cases involving sexual
assault or child molestation."

Under the Act, new Rules 413, 414, and 415 would be added to the Federal Rules
of Evidence admitting evidence of a defendant’s past similar acts in criminal and civil
cases involving a sexual assault or child molestation offense for its bearing on any matter
to which it is relevant. The effective date of new Rules 413-415 is contingent in part
upon the nature of the recommendations submitted by the Judicial Conference.

After careful study, the Judicial Conference urges Congress to reconsider its
decision on the policy questions underlying the new rules.

If Congress does not reconsider its decision on the underlying policy questions,
the Judicial Conference recommends the adoption of amendments to Rules 404 and 405
of the Federal Rules of Evidence, in lieu of new Rules 413-415. The alternative
amendments would not change the substance of the congressional enactment. The

changes would clarify drafting ambiguities and eliminate possible constitutional
infirmities.

IL. BACKGROUND

Under the Act, the Judicial Conference was provided 150 days within which to
make and submit to Congress alternative recommendations to new Evidence Rules 413-
415. Consideration of Rules 413-415 by the Judicial Conference was specifically
excepted from the exacting review procedures set forth in the Rules Enabling Act
(codified at 28 U.S.C. §§ 2071 - 2077). Although the Conference acted on these new
rules on an expedited basis to meet the Act’s deadlines, the review process was thorough
and demanding.
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Since the new rules would apply to both civil and criminal cases, the Judicial
Conference’s Advisory Committee on Civil Rules and the Advisory Committee on
Criminal Rules reviewed the rules at separate meetings in September 1994. On earlier
occasions; the Advisory Committee on Criminal Rules and the Advisory Committee on
Evidence Rules had reviewed and opposed legislative proposals to make similar evidence
rule changes, because of the sensitive nature of this type of evidence and the dangers of
unfair prejudice.

At the same time, the Advisory Committee on Evidence Rules sent out a notice
soliciting comment on new Evidence Rules 413, 414, and 415 to the courts, including all
federal judges, about 900 evidence law professors, 40 womens rights organizations, and
1,000 other individuals and interested organizations.

III. DISCUSSION

On October 17-18, 1994, the Advisory Committee on Evidence Rules met in
Washington, D.C. It considered the public responses, which included 84 written
comments, representing 112 individuals, 8 local and 8 national legal organizations. The
overwhelming majority of judges, lawyers, law professors, and legal organizations who
responded opposed new Evidence Rules 413, 414, and 415. The Judicial Conference
Advisory Committees on Civil Rules and on Criminal Rules also expressed opposition to
the new rules.

The Advisory Committee on Evidence Rules submitted its report to the Judicial
Conference Committee on Rules of Practice and Procedure (Standing Committee) for
review at its January 11-13, 1995 meeting. The advisory committee believed that the
concerns expressed by Congress and embodied in new Evidence Rules 413, 414, and 415
are adequately addressed in the existing Federal Rules of Evidence. In particular,
Evidence Rule 404(b) now allows the admission of evidence against a criminal defendant
of the commission of prior crimes, wrongs, or acts for specified purposes, including to
show intent, plan, motive, preparation, identity, knowledge, or absence of mistake or
accident.

Furthermore, the new rules could diminish significantly the protections that have
safeguarded persons accused in criminal cases and parties in civil cases against undue
prejudice. These protections form a fundamental part of American jurisprudence and
have evolved under long-standing rules and case law. A significant concern identified by
the committee was the danger of convicting a criminal defendant for past, as opposed to
charged, behavior.

For these reasons, the Advisory Committee on Evidence Rules recommended that
Congress be urged to reconsider its decision on the policy questions embodied in new
Evidence Rules 413, 414, and 415. If Congress does not reconsider its decision on the
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policy questions, the committee does not believe that it is their role to prepare
alternative rules that diluted the policies articulated by Congress.

Accordingly, the committee drafted proposed amendments to existing Evidence
Rules 404 and 405 that would both correct ambiguities and possible constitutional
infirmities identified in new Evidence Rules 413, 414, and 415 and remain consistent
with Congressional intent. In particular, the proposed amendments were made expressly
subject to Evidence Rule 403 balancing in accordance with repeatedly stated objectives
of the legislation’s sponsors with which representatives of the Department of Justice
expressed agreement. In addition to clarifying the drafters’ intent, an exphcu reference

to Rule 403 was determmed to be essential to insulate the rule against constxtutlonal
challenge. ‘ , ‘

The committee believed that the alternative amendments would more effectively
carry out the policies expressed by supporters of new Evidence Rules 413, 414, and 415,

while at the same time providing essential integration with the existing Federal Rules of
Evidence.

The Standing Committee reviewed the new rules and the alternative
recommendations. It concurred with the views of the Evidence Rules Committee and
recommended that the Judicial Conference adopt them.

IV. RECOMMENDATIONS

The Judicial Conference concurs with the views of its Committee on Rules of
Practice and Procedure and urges that Congress recgnsider its policy questions
underlying Evidence Rules 413-415. In the alternative, the attached amendments to
Evidence Rules 404 and 405 are recommended, in lieu of new Evidence Rules 413, 414,
and 415. The alternative amendments to Evidence Rules 404 and 405 are accompanied
by the Advisory Committee Notes, which explain them in detail.
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PROPOSED AMENDMENTS TO RULES 103 AND 407
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[Add to Rule 103)

{e) Effect of Pretrial Ruling. Any pretrial objection to or
proffer of evidence must be renewed in a timely fashion at trial
unless the court expressly states on the record, or the context
clearly demonstrates, that any ruling thereon is final,
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Advisory Committee’s Note on Amendment to Rule 103(e):

Since the Federal Rules of Evidence became effective,
litigants have increasingly relied on pretrial motions to raise
issues about  the admissibility of evidence. As enacted, Rule 103
did not specifically address whether a losing party had to renew
its objection or offer of proof at trial in order to preserve an
issue for appeal.

Subdivison (e) has been added in order to clarify differing
approaches that spell uncerﬁainty for litigants and create

unnecessary work for the appellate courts. See, e.d., United

States v. Vest, 842 F.2d 1319, 1325 (1st Cir.) (absence of

objection at trial is “"fatal"), cert. denied, 488 U.S. 965

(1988); Allison v. Ticor Title Ins. Co., 979 F.2d 1187, 1200 (7th
Cir. 1992) ("the law in this circuit is that an unsuccessful
motion in limine does preserve the issue for appeal"); American
Home Assurance Co. v. Sunshine Supermarket, Inc., 753 F.2d 321,
324 (34 Cir. 1985) ("test is whether an objection at trial‘would
have been more in the nature of a formal exception or in the
nature of a timely objection calling the courts’ attention to a

matter it need consider."); Palmerin v. City of Riverside, 794

F.2d 1409, 1411 (9th Ccir. 1986) (circuit’s position is "unclear).
Subdivision (e) states as a default rule that counsel for
the losing party must renew any pretrial objection or proffer at
trial. Renewal is not required if "the court expressly states on
the record, or the context clearly demonstrates," the finality of

the pretrial ruling. Counsel bears the responsibility for




obtaining the requisite’ruling or renewing the objection and
bears the risk‘of waiving an appealable issue if these procedures

are not followed.

Rulewlo3cg) does not excuse a litigant from having to
satisfy ghg‘requirgments of Luce v. United States, 469 U.S. 28
(1984)‘to the extent applicable. 1In Luce, the Supreme Court held
that an accused must testify at trial in order to Preserve for
appeal any Rule 609 objection to a trial court's‘ruliné on the
admissibility of the accused’s prior convictions for impeachment.
Some circuits have extended the Luce rule beyond the Rule 609
context. See United States v. Wejchert, 783 F.2d 23, 25 (24 Cir.

1986) (Rule 608(b)), cert. denied, 479 U.S. 831 (1986); United

States v. Sanderson, 966 F.2d 184, 189-90 (6th Cir. 1992) (same) ;

United States v. DiMatteo, 759 F.2d 831, 832-33 (11th Ccir. 1985)

(per curiam) (same), cert. denied, 474 U.S. 860 (1985); United

States v. Griffin, 818 F.2d 97, 105 (1st Cir. 1987) (Rule 403),
cert. denied, 484 U.S. 844 (1987).
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RULE 407. Subsequent Remedial Measures.

1 When, after an injury or harm allegedly caused by an

2 event, measures are taken whieh that, if taken previously,

w

would have made the event less likely to occur, evidence of

4 the subsequent measures is not admissible to prove

5 negligence, er culpable conduct, a _defect in a product, a

p cw e .

7 instruction ia—eeﬁaée%éeﬁ—wi%h—%he—eveae. This rule does

8 not require the exclusion of evidence of subsequent measures

9 when offered for another purpose, such as proving ownership,
10 control, or feasibility of precautionary measures, if
11 controverted, or impeachment.
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Advisory Committee’s Noﬁe on Amendment to Rule 407:

The amendment to Rule 407 makes two changes in the rule.
First, the words "an injury or harm allegedly caused by" were
added to clarify that the rule applies only to changes made after
the occurrence that produced the damages giving rise to the“
action. Evidence of measures taken by the defendaht prior to the
"event" do not fall within the exclusionary scope of Rule 407

even if they occurred after the manufacture or design of the

product. See Chase v. General Motors Corp., 856 F.2d 17, 21-22
(4th cir. 1988).

Second, Rule 407 has been amended to provide that evidence
of subsequent remedial measures may not be used to prove "a
defect in a product or its design, or that a warning or
instruction should have accompanied a product." This amendment
adopts the view of a majority of the circuits that have
interpreted Rule 407 to apply to products liability actions. See

Raymond v. Raymond Corp., 958 F.2d 1518, 1522 (1st Cir. 1991); In

re Joint Eastern District and Southern District Asbestos

Litigation v. Armstrong World Industries, Inc., 995 F.2d 343 (24

Cir. 1993); Cann v. Ford Motor Co., 658 F.2d 54, 60 (2d Cir.

1981), cert. denied, 456 U.S. 960 (1982); Kelley v. Crown
Equipment Co., 970 F.2d 1273, 1275 (3d Cir. 1992) ; Werner v.

Upijohn,Inc., 628 F.2d4 848 (4th Cir. 1980), cert. denied, 449 U.S.

1080 (1981); Grenada Steel Industries, Inc. v. Alabama Ooxygen

Co., Inc., 695 F.2d 883 (5th Cir. 1983); Bauman v. Volkswagenwerk
Aktiengesellschaft, 621 F.2d4 230, 232 (6th cir. 1980); Flaminio

1
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v. Honda Motor Company, Ltd., 733 F.Zdr4§3,>469 (7th cir. 1984);
Gauthier v; AMF} Iuc., 7§8 F.2d 634, 636-37 (9th Cir. 1986).
Although this amendment adopts a uniform federal rule, it
should be‘noted that evidence of subsequent remedial measures may
be admlss1b1e pursuant to the second sentence of Rule 407.
Ev1deuce of subsequent measures that is not barred by Rule 407
may st111 be subject to exclusion on Rule 403 grounds when the

dangers of prejudlce or confusion substantially outweigh the

probatlve value of the evidence.
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ADVISORY COMMITTEE ON EVIDENCE RULES

Minutes of the Meeting of October 17-18, 1994
Washington, D.C.

The Advisory Committee on the Federal Rules of Evidence met
on October 17 and 18, 1994 in the Thurgood Marshall Judiciary
Building in Washington, D.C. The following members of the
Committee were present: -

Circuit Judge Ralph K. Winter, Jr., Chairman

Circuit Judge Jerry E. Smith

District Judge Fern M. Smith

District Judge Milton I. Shadur

Federal Claims Judge James T. Turner

Chief Justice Harold G. Clarke

District Judge David S. Doty

Professor Kenneth S. Broun

Gregory P. Joseph, Esqg.

James K. Robinson, Esq.

Professor Stephen A. Saltzburg

Roger Pauley, Esq.

Peter G. McCabe, Esq.

Mary F. Harkenrider, Roger Pauley and David Karp,
representing the Department of Justice

Professor Margaret A. Berger, Reporter

Also present:

Hon. Annemarie Stotler, Chair, Standing Committee on Rules
and Practice

John K. Rabiej, Administrative Office

Peter McCabe, Administrative Office

Joe S. Cecil, Federal Judicial Center

Professor Leon Whinery

Judge Winter called the meeting to order at 8:30 a.m. He
reported on the meeting of the Standing Committee on Rules of
Practice and Procedure, in June 1994. At that meeting, the
Standing Committee responded as follows to actions taken by the
Evidence Committee at its May 1994 meeting:

Because of pending action on the Crime Bill, the
Standing Committee deferred resubmitting to the Supreme
Court the civil portion of Rule 412 that the Supreme Court
had declined to promulgate. The issue is now moot because
the Violent Crime Control and Law Enforcement Act of 1994
enacted the entire text of Rule 412 that had been forwarded
to the Supreme Court, including the civil portions.

" The Standing Committee rejected the amendment the
Evidence Committee had proposed to Rule 1102(b).

1




The Standing Committee adopted the Evidence Committee’s
recommendation that our tentative decision not to amend
certain rules be made public, and that comment on these
rules should be solicited. An announcement to that effect
has been circulated, and a hearing will be held in New York
on January 5, 1995 if persons wish to’comment. ' :

Judge Winter further reported that the Evidence Committee
will meet next in San Diego on January 9 and 10, 1995, and will
perhaps meet again on.May 4-6, 1995. The Committee approved, the
minutes of the previous meeting héeld on May 9 and 10, 1994..:

The Committee then turned to the provisions in. the Violent
Crime Control and Law Enforcement Act of 1994 (Crime Bill)»that
affect the Rules of Evidence. ‘ o oy

%3#@15

Rules 413-415. The Committee first turned to.Rules‘4
riso" that

which were conditionally passed by Congress with the provi
if the Judicial Conference makes contrary recommendation :
150 days after the Act'’s effective date, the Rules will not
effect if both Houses of Congress enact changes within 150, days
thereafter. These rules make evidence that a person committe
prior acts of, sexual assault or child molestation5admissipggﬂin
specified criminal and civil proceedings. i -

Judge Winter made a number of preliminary comments about the
rules. He reminded the Committee that it had evinced no interest
in a prior version of these rules at the fall 1993 meeting. With
regard to legislative history, he noted that statements about
Rules 413-415 in this Congress were made after the Crime Bill had
passed. The proponents of the rules now state that Rule 403 and
the hearsay rules would continue to apply. Many of the comments
the Administrative Office received on the: rules point out,
however, that the language seems to make other evidentiary rules
inapplicable although the defendant’s rebuttal evidence would be
subject to the existing rules. Numerous comments were received;
those from non+politicians were overwhelmingly unfavorable. -
Proponents of the Crime Bill provisions do not like the :
propensity rule iin general, and reject all time limits that might
restrict the admissibility of prior acts. Opponents argue that no
empirical evidence supports the proposition that prior sexual
offenders are more likely to repeat their; acts than other
criminals; that the defendant is enormously prejudiced when such
evidence is admitted; and that the jury will be diverted and
confused by what will be mini-trials about disputed prior acts.
In the federal courts, 80+90% of the cases in which these rules
would apply involve Native Americans. Judge Winter also advised
the Committee that if it decided to rewrite the rules, any
accompanying Note would have to be drafted after the meeting and
circulated to Committee members via Fax.

Roger Pauley arguéd(that‘even in the absence of legislative
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hlstory, it is clear from looking at the structure of other rules
using "is admissible" language that Rule 403 would apply to these
rules as well. He mentioned Rules 402, 410, 608(a)(2), 1004,

609(e) and 1003. Judge Winter replied that a reading of these

other rules persuaded him that their language did not make a case
for Rule 403 applying to the Crime Bill provisions.

The Committee decided by straw vote that it did not wish to
leave Rules 413-415 in their present form. Members of the
Committee expressed concern about amblgulty, potential
constitutional infirmities, style, and inconsistency with
existing Federal Rules. The Committee discussed at length whether
it should rewrite the rules to make substantlve changes or
whether it should instead redraft the rules s0 as to better
effectuate the stated aims of its prlnCLpal sponsors. The -
Commlttee adopted the latter view after members ‘stated that they
feared that inserting restrlctlons, 'such as requlrlng proof of
the prior act by "clear and convincing" evidence, would not, pass
Congress.dThe Committee’ also agreed,, however, at the" suggestlon
of Professor Broun, that it would make a short,”dlplomatlc
statement to the Standlng Commlttee‘that the Ev1dence Committee
did not agree w1th the substance of Rules 413 415.‘ ‘

agalnst uslng
conformlty w1

er de 1ded thgt the*‘
: at de etprobatlve va
403 balancing 6 'as to mdkeslthe c
construlng these rules.
should pq1nt Out that ‘

rter submitted ‘a redraf
jes arose. Th‘ mm i

T ‘ y “utatlon ev 'y The ;9‘a¢tmént of
> 'objection ‘to these whand‘ R -

[
h

The pommlttee‘wa ‘also concerned that the reference to state

law mlght‘ppen th d ‘rs ‘to ev1dence ofwconduct such as

‘ Commlttee does expand
11 sllghtly in that it
prloryacts committed outside
TheJCommlttee felt, however,




that the availability of Rule 403 balancing would provide the
trial court with adequate discretion to exclude evidence in those
instances. in which a court concluded that the place in which the

prior act occurred had a major 1mpact on the evidence’s probatlve‘

value.

The Committee also agreed to make the time limit on notice
in criminal proceedlngs consrstenzlw1th the notlce prov151on that
already exists, in Rule 404(b), and'to ellmlnate tlme limits Wlth
regard to civil cases so as not to. 1nterfere w1th discovery and
dlsclosure provlslons in the Federal Rul s of ClVll Procedure,

All voting members of the Commlttee‘were‘;n favor of
adoptlng the proposed3changes : iRulﬂs 4 4 an“”405,
Department of Justice abst ‘ The, nded ri
accompanylng Note w1]m

sexual v1ct1ms ‘and -
ted ln fed ral courts.
No tlme llm t : |
theé Attorney General I
w1th1n‘oneuyear on me
the confids ]
Harkenrlder anggeste“

Attorney Ge eralj tuc

"

dt length the adv1sablllty
‘lfpﬁm rule throughout
£y iof evidence of

Hllty cases.

of amendlng Rule 407 so“asHj

the c1rcu1%s w1th‘rega”d|t

i

ahs ban to products‘
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dm sm%hen‘"the‘eVent"
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final, counsel must raise the question anew at trial. The
amended rule with an accompanying Note will be forwarded to the
Standing Committee.

Article VII. The Committee discussed both the Reporter’s
draft and Professor Broun'’s draft of possible revisions to
Article VII. The Committee decided to defer further action on
this Article in light of the recency of the Supreme Court’s
decision in Daubert v. Merrell Dow Pharmaceuticals, Inc. and the
case law that is beginning to develop in response to the opinion.

Other rules. The Committee agreed to add Rules 406, 605, and
606 to the list of rules that it has tentatively decided not to

amend.
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TO: Honorable Alicemarie H. Stotler, Chair
Standing Committee on Rules of Practice
and Procedure

FROM: Honorable Paul Mannes, Chair
. Advisory Committee on Bankruptcy Rules
DATE: December 14, 1994
RE: Report of the Advisory Committee on Bankruptcy Rules
Introduction

The Adv1sory Committee on Bankruptcy Rules met on September
22-23, 1994, in New York City. The Advisory Committee considered
and approved several proposed amendments to the Bankruptcy Rules
at the September meeting, but decided to delay presenting them to
the Standing Committee with a request for publication until other
proposed amendments are considered at subsequent meetings. It is
anticipated that these proposed amendments will be included in a
package of proposed amendments to be presented to the Standing
Committee with a request for publication in July 1995. These
proposed amendments are listed below under "Information Items."

On October 22, 1994, the Bankruptcy Reform Act of 1994 (Pub.
L. 103-394, 108 Stat. 4106) was enacted. The Reform Act is
lengthy and affects many aspects of bankruptcy law and procedure.
With few exceptions, the amendments to the Bankruptcy Code and
title 28 of the U.S. Code made by the Reform Act are effective in
all bankruptcy cases commenced on or after the date of enactment.
Several provisions of the Reform Act have caused certain
Bankruptcy Rules and Official Forms to be inconsistent with the
Bankruptcy Code and title 28. 1In addition, there are certain

Rules and Forms which -- although not inconsistent with the
statutory changes -- should be amended to better implement the

new law.

In view of the enactment of the Bankruptcy Reform Act of
1994, the Chairman called a special meeting of the Subcommittee
on. Forms that was held on December 7, and a special meeting of
the full Advisory Committee that was held on December 8-9, 1994,
in Washington, D.C., to focus only on proposed amendments to the
Rules and Forms designed to conform to, or implement, provisions
of the Reform Act.

At the December 1994 meeting, the Advisory Committee
approved amendments to the Official Forms designed to conform to
the Reform Act. These proposals are listed below ("Action
Items") and will be presented to the Standing Committee for
approval at the January 1995 meeting. The Advisory Committee
also approved three Suggested Interim Bankruptcy Rules, designed
to implement certain provisions of the Reform Act, for
dissemination to bankruptcy and district courts with a
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recommendation for adoptlon as local rules pending the effectlve
date of similar national Bankruptcy Rule amendments. The
Advisory Committee also approved proposed amendments to the
Bankruptcey Rules to conform to the- Reform Act, but dec1ded to
consider these proposals- further at’ its’ March 1995 meetlng and to
delay presenting these proposals to the ‘Standing Committee with a
request for publication until July 1995 (see‘"Informatlon
Items")

oo \ T ‘

Two prov1s1ons of the new leglslatlon directly affect the
Bankruptcy Rules, but do not require any action by the Advisory
Committee. Section 104 (e) of the Reform Act has amended certain
provisions of the Rules Enabllng Act affectlng Bankruptcy Rules,
and sectlon 114 has added a new subd1v1s1on (h) to Rule 7004 that
requires,’ with certain’ exceptlons, serv1ce by certlfled mail on
insured depository 1nst1tutlons;~ Thesé " prov1s1ons are dlscussed
in more detall below: under "Infor atlon Items SRR AL

r,y oh

I. Actlon Items

A.; ‘Proposed Amendments to. the Off1c1a1 Forms Submitted for
v Approval and Transmlttal to the Jud1c1al Conference for
Its Consideration in March 1995.

1. Synopsis of Proposed Amendments to the Official
‘ Forms
a. Official Form No. 1 (Voluntary Petition) is

amended to provide a signature line for, .and
spaces for information relating to, a
"bankruptcy petition preparer" (non-attorney
who prepares a document for filing in a
bankruptcy case for compensation). These
amendments are designed to implement § 110 of
the Codé (added by § 308 of the 1994 Reform
Act) .

Form 1 also is amended to (1) require that a
chapter 11 debtor indicate whether it is a
"small business" as defined in § 101 of the
Code and to provide a place for such a debtor
to elect to be considered 'a small business
‘under § 1121 (e) " (added by § 217 of the Reform
Act); (2) require the debtor to represent
that it is eligible for the relief requested
and (3) to. clarlfy that the person signing a
petition on behalf of a corporation or
partnership" 1s representlng that he or she is
authorized to flle the petltlon

b. Official’ Form No i&Appllcatlon and Order to
‘ Pay Fi